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dbo®bgamngd bBOHMB3gwymgzgol dnmbmgbom dg@sbow asbEbowgdsdo
Mbs doMmomml, mvy 306 0dbgds Lodmdsgenm LsGBRgwol dm3sbmby, Mo
096905  LodmBogrm  LaGBgol  Logobo s  BoJBHMIMOZ30  Lvdzgero.
Lodmdogerm LoMBgol MHBOHMB3gEymaol dgdmbggzsdo omBmodmds dob
903560 993bz9M0 MBOHNMB3gYMmBol 458mygbgdol Logombo. bodmdsgenm
LoBgol MbeObzgarygmaol gbsbgd BMdol sMLo, ghoo dgbgwzom,
2390obbdmdL LaGBgwol dgdbgzg®mo »Hewbagarygmaol dglodwrgdarmdals
©5  00530MOMME5, BobdFsMMMML o6 535 IOl A5OHY30GHML
dg0bggM0  MBOHMB39YmBol  Wmbolidogdol  asdmyggbgdols  Lozombo.
5653900B0boboge®  dmbo®Bgmgls  dgmdwos  Fgabgdmws  obgmo
Lo®Bgerog 50dMsl, MMIGELsg 9O Joogdl LobodsMmEm ©s AosloBogMmML
Lo®Bgerol 0gdMdOL A56BR0bBYds, Mo MMLYE s3Mgmgg dogrado MRgds
MBOHMB390ymBol emboldogds s 5.9. 580E™I LobsdoMmeEmad gi39d@0sbs
Mbs godmoygbmlb d9dbgg®o MBOHMB3gwymaol 0bbEodEwMEo Lobgwos
50365807 LESOBY3.

2.5. LsGBgeols bOMb3gmymgol 95000 dmdols
053059mz30emgdol glisbgd 256806730l s0liGXyEgds

00  dgdobggzsdo, OmEs  Loddol  FodBHmdMmoz0  FoMgdmgdgdol
239035¢00b{obgd0m LslsdsGmem dogs 00 EL33Bsd©Y, MMI 530 gdGEOS
MBOHMB390ymRol dmEgdeo mbolidogdol gsdmygbgds s 498Mm0Esbl
d9L5d5dol  2obR0badSL, ol MbEs SOLOmVIEIEL. SOLEOWEGds 56 boTbsgL
MOMME  YBWYOSIMLowo  MobsdEgdmdol  306M0L  BoMomenmdsl,
50O GdoLOEIo  F0BoOMZL. sbodbmo  asbRobgds  Mbooo
50LOMEEYL LLL3-0L 195-9 Brberom 960 faliom, Moz Bodbsgl 0dsls,
6Hd N HOHYB3gygmz0lL embolidogdgdol baliosmolis 8obggom, dglsdwms
dobo  SELEMEWGDS  LoxsMm  MHggLEB®do  MYROLEMSEo0L  aBom, MILSE
dbo®mbgeng MBOHMB3gYmRL s Mobog o guoFoMmgds Loslityegdm
ROEOL 353995 96 5Bl gdOLado JodsMmmM30L yBom. baMBgwrol
MBOHMB390ymaol dqLobgd gobhobgdsdo domomgdmo wbos 0dbgl, mvy
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MBOMB3gYmRol  MmIgo  3mb63MgGHMwo  omboldogds  8go®Bos
Lobodommermd  (LLL3-0b 194-9 dwbero). Lo®Bgeol  MHBOMB3gEYymRoL
296606900L 50lGWEgds IMYm3badE0g bmM309Egds, 9.0. Job 306mbog
donsdo dqligesdgg, LolodsMmMEIMUL 4505HY39E0wWgdOL sOLMYIEXGdOLIMZOL
509600 falom, Hog 0dsl 6odbogl, Mmd 4s6B0bgdol sdm@sbols 89dwgy
50 29b6B0bgdoll 0dMmgdom SPLGWMWGIOL vYE30EdEMdOL Fgdmbgglsdo
50LOMgdgEL  Imbo®Bggd Mbs [otyobml as6Bobgds s dob
15837939 BY B9EIFNLO LEXRLOYWIOM FHOGILO SQLILOEYWIPOWSD, oy
LogOom fgbom bmOE0gEEgds. g 49660bgds 9Ebmdgds olohogzmgdsby
MREgdsdmbon  3oML. 00 dgdmbggzsdo,  MOmEs  MHBOMB3gEYmRol
©mbolidogds 45800ygbgds dm3slvbols obgom Jmbgda®y, Hmdgwby »awgdol
0oM8mIMdsLo3  dmgddgo  396mbIEgdMdol  Gglsdsdobo,  LFoMmYds
Lobgedfonm H9gaoLEHMm305, 30090vIwo MHOHB3gLYmBol mbolidogdgdols
Aglobgd  496Bobgds o Loolvmgdm  gumdEgwo  Bydogmzermdom
@bOMEgdol  dobboo  ImboGBgwol  dogh  [oMgoyobgds  Bgbsdsdol
356930LGHM0MGOgE  Lobgwdfonm  MmMPBML, Moms  FM3sLbgd  390sM
295Ub30LMml 5®bodbmwo Jmbgds b LbgsazsMo@ 56 Asdmz0gl gl Jmbgdos
dolbo  BRWMdYMdOEID, LoMgdWmdOEb s  9639My300056  (Bobo
155329070 53005b).

2.6. Ls@Bgol MBOHMB3gEymBol wmbolidogdols dgwo Ls®Bgeols
d010gdEmdoLsls

Lodmgogogm 36Om3gldo  ©sv)dz9dgwos Latbgerol b Mblgerymaols
©mbolidogdol 4o8mygbgds, 30 LobsdoMmEm 6 Foogdl boMBgwl.
oM LOLOTIONEIMMS 305dBH03500 6ToMEHJOIM0s, MM LoMhgwrol
MBOHMB390ymRol  emboldogds  0HosMOL  LoMhgeol  dgEL. ™Iz,
3oL 3olLobgdgwos 390920 239M9g0mgds: LogoGMN39w Ml
LogmblGo@dMEom  LobodsMmommml  45sfY39dHowgdom  smGdobos
Logdo@Mmggeml  bsdmgoodm  LadMmagbm  3mgdbolb  dogdol MMl
2MLYOME0, Topa®sd dg0yMd 450993900 LaMBYErol abaM3zgHgdol ©o
bo0zgHol  odmbalim®mgdws  dmbs®mbgaolomgol 3sol  4sbLabmzmol
(Gb5g  oboEo  (330Egdol  0sbsHTs@, sgsegdol doggds  9him@gds)
0bLEHOEGMBO. 90 30000090580 30, 0v) FbgE39wW™dsT0 03 PoMxImgdLS3
0030000m, GMmd  39bmbo  «dggdl  LsMBgEol  sd3zMsdg  doLo
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MBOHMB39eYmRol GglodergdErmdsl, Mbs ©ogsL33650m, MMI botzgbosbo
LoGBgaol  GgBobs o6 o8meogbogl  LaMBgwol  MHeMMb3zgmymaol
99L53¢gIMBL. 14930 LoGBYWOL JoEgdol d909 HoMTMOTMds 3Mrm3gLOL
2936039900l 993 gdEMmdol  gobdad0MmMdYdYE0  2o0gdmgdsbo, dsdob
503560 2560980 gd9gd0L bolosmol dobggom, s gdmogzo g9l
Loboo La®Bgwo obmbowzgeo sMBYds, 96 Loddg T9hygds. GgLsdsdobo,
2905%Y39GH0gdol gsdm@Esbol 496989 baddol sdmagMgdol dgdmbggzsdog,
Lo®Bgerol J0wmgdEmdoL LsdsMmegd®ogo d9gaol dbasglo, LoMhgwols
MBOMB3gEYmRs  SHBOL IMIEgdo bgds, Foasd Moysb dsbsdg
2990996939900 0gm, 0l 56oMEYds. sbsb0dbs305 oo, MHmA LLLZ-ob 191-
9 3Mbo 56 godmOmoEbagl MbMbzgerymaol wmbolidogdsms 4sdmyqbgdols
d9L53¢gdMBSL Logddob FomBmgdols dghgMHgdol 3gHomdo.
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BOHMbzgarymzgol dgdsbobddo

3.1. 03565BMBomdol 3M0bE030L 3308 35¢EIdEgds Bs@MBgwols
BOHMB3gygmgzgol wmbolidogdols gsdmygbgdolisl

Lodmgdogodm badMmagbem 3mEgduds MHOYbggmymaol mbolidogdsme
3990ygbgds 3HM3MME0MEMdOL 5699 39bsDBMT>MdOL 3M:063030L 330,
MBOHb390ymxzol mboldogdol 2459mygbgdslimsb s353d06Mm9d00 Losberg
390mo@ebs.  3mgJul  sgds@s  1961-g dmbo, Mol  sbsfglol
F9L5d5F0LOE, OIYIVJOEO JMbIdIOL OMGOMEIGds SOLYIBODSE 5O
Mbs 00T BHgdmEaL  LoMBgEol BoLlL, oMEs 0d Fgdmbggzols, MmEs
dm3sbgbg  9OMOEgMmo  Jmbgdol  dglogmmEgs.  gosfhY39BH0wgdol
0bOMEgdol  JoBbom, LoLLdsOmEIMd, ©s30Ls s dobo  Imbsfoery
1009dGH9o0L  139Y30R30)MHMdOL Fomgzseolfjobgdom, gymgzgwr 3mb3GYGHME
d90mbgg3580 Mbs dgdenml msgz0l bgmo sOLGdMEo Yzgus LodMmaqlicm-
L5ToMNWIOHOZ0 L5359l 2459mynbgds.
0565HMT5MBOL/3OHM3MOE0VIMdOL ©MM3935 MHEOMbzgmymgzol
©mbolidogdol oMM BMTogHgdol  GHgbBos ©s dobo  bEOEos b
Bofomd®mog  40v9ddgdol  Logmdzgeros.  sbsbmdsmdol  dmmbmgbol
5303930 Lol MS O 56> FM3oLvby. 59 935651369l LsdmTogErm
0565HM8o0Mmdol  0839MHo@H030L  IMM3930LsM30L 3o o6 Fgodergdos
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©5930L6MML  35LvbolidygdMds  HBosbol  bsBPMMIdOL Loboom, 689
0dobmzgol, ©®md  2omMBsMmNEWgdgo  5dmBbs  Tol  LboMAJIWME

399my96909o HONB3gwymRBo.

3.2. 899b3900H0 M BOHMB3gmgmxzol dgdsbobdo

Lo®Bgol MHBOHNMB3gYmRol BEGoosbY 93b39M0 MHBOHNB3gEYmBOL
994560Bd0l g59mygbgds s50blibgds 0dom, HMA 50bodbme LEsosbY KGO 56
0L 2963397900 Bogddol 39ML39JEH035 s 56 5Ol (36MdoWwo, b5dz0Ws©
©OLOdNMMPINE0S v M dmbsMBgol  dmombemgbs.  5Tsbimsb
29L5035olLfobgdgwos, GMmd  ImbsEmEbgmo  Bosbol  sbsBLsmMgdOl
MBOHMB3GEYMRS LELOTIMIMEIML 565 oEIOEGDS, 505F9E MBEGDsS. vy
LoLOTIOIMEIM 56 2odM0yYygbadl 53 OLZMYE0E YTBEGdITMBOEYdSL, F5dob
DoMool  9bsBLommgdol  MHOHMB3gymaol  Inmbmgbol  Fobygbs
93sLbgly 99mAde0s. 53sLsb, Gg8b390M0 MBOHNMBIgEymBol dgdsboBdol
399mygbgdol 36HMdgds 339005805 dMbMRgol dogH Fo@gMHosMO ©s
Lo3OMEqLe MRWYdgd0L 39000boboliog®o 299mygbgd0L
3000 gdsbmsb.  Lodmgowosdm Ladmmagbm  3mgdbol  sbsfgligdols o
LobodsMmEm  3Mogd@ogol  965woBol Logmdzguby Fgodergds 9990
©ol3360L  godm@obs:  LoMbBgwol  bembzgrymgol  mmbolidogdgdol
2900m9ggbgd5%Bg oMol mgds  @olodgzgdos,  0vbsg  LaMBgwrol
MBOHMB390ymaol 399500 mdob 203dgM9geds 392909090
MBOMB3gYmRs  mogolo  0bogos@oz00  [obslfs®  foMmogobmb.
393909090 9BOHWD3gymaol FoMaqbol  dgdmbggzsdog 3o,
LLOFSOMEEML 56 g35¢gds LIMPYEOL YHBHMbzgymaol WMboldogdgdols
399mg9gbgds, Mo JoMomo  396mbdgdemdol  doghH  Lszombol
3OMYOILYWO JoHYZIH-

La3OHm3gLM 3mEYJbo 5EIBL FMBOEIMEBYEO DsMmdEOL s 565 Bosbol
965BPMMgdolL  MBOHMB39wYmaol GglodegdErMdLl, 30b50ob Fobolifom
399199d9wos 3049690990 BoMowol dmEmemdol goblobmagMs. 533500
BoMool gobloBrazMs, d999dmgdgEmsh Mmoo, sM3FsOHMgdwoa 0dbgds,
65090079 YO BsM3WMsb La®RgEol MbBOHMBlgwymzgol mmbolidogdol
2459mg9gbgdols  JobYHBMmdM0z0  393006MOL  bLsDBPZOS  MYEg3956E GO
d90d@gdos 0ymb dbmermo MBOHMB39ymaol 0mbolidogdols
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299995090 MdolL  d90mbgg3s80, Mog LobsdsOmeml dogm baGBgwrol
MoMYymxzsdo 96 MHBOHMB3gYmaol mboldogdol gomddgdsdo godmobo@gds.
sbgomo J9gao 30, 39bmbog® dowsdo Fgbmeo  4oofY39GHOWgdOm o
05855000y, s T909y b FoBOLIBEOZOML, Goi Loddg LadmEMm
30053035, 580GHMI  ©o83909e0s  BmbowmEbywo  BoMowol
365BLoMMHgool  MBOMBlgwYmBol mEgbmds s 3MoGHIMmoMmdo, bogdol
3000bsmgmdol  3MmEgLbdo, 90RO DBoMseol  SBsBLIM@YdOL
UEABIOBH0M  gogBMIMm.  5dgsb  298mBEobstyg,  IM3sLbolsmzols
o m©bgo BoMools sbsBPsMMgdol MmEgbmdol gobloBwzMols o
dobo ImbsGBIEobom30L ©o30LMdOLLL 56 046905 FsG0gdYEo LLL -0l 199-
9 99bwmsb LobEgdnE® 35300630 Lodmgdowodm 3mogduol 408-9 - 415-9
99begdol godmygbgds. dmbogrmbgw oMo do 0gmwolbdgds LsgsMomom
OMyO3 BOJEHMOM030 BoHR OO (503Mm35GOL bodxo, bygdol FomBmgdslosb
53530060300 bbgs batxgdo), obg domwgdguo 8gdmbsgecog. Bosbol
36905 3033l TBMEME BogdEMBMOZ bs3oMYL. 58MOYS, BIMOEO MGM™
BOMM (369055 ©s FgdNb3930000 56 5HOL, HMI LE3OHM YL 356MmbIIOMBdS
593963 0390090L FBMEME FMBoerMmEBbwo Bl 353 gamM0sbY.

3.3. LodBgol MbeOmbzgmygmaol mmbolidogdol Bsbszzgrgdols sb
9O2635gmBol bagbol Bgggeol gergds

396mbo  obodggdo  BooBbggl  dbstrgms  mbmgbom,  LaMBgwol
MBOHMB39YmBol ghmo Labol dgm®om dgaawsl, 96 MBOHMB3gwymaol
Logbol  dg33sl.  LoBgwol  BOHMbgzgwymgol gMmo  mbolidogdol
99mM00 9933 S7YEOWIOJE0 O 153900 Mbs 0gmlb 08 d9dmbggzsdo,
07 0530330039 FgOBgrwo KBOBIIwYNGoL Loby YbsBIZLM©
Bzl dm3slrybol Mi3Eqdgdl. gOHm-9Mo bogddgbg LLL3-0b 196-9 dmbeols
©obsfgbol  998mygbgdol  3MoGgMowmds doRbgmer  0odbs  Bm3sliybol
06¢9MHgligdls s 03 30HOL 0bEIMGLGdL Tl EOLEOHMIMOEFOXMDS, oL
LOLEMAFOIW MG IYO0BS MBOMMB39gYMmBOL Mmbolidogds. msgol AbGog,
dealo®Bgenglog 990@o0s ©ooyggbml baMBgwol mBOHMBlgwymaol gomo
Loboll dgmGom Fg33eol bygombo 00 dgdombggzsdo, Gmas Lo®hgwrol
MbBOHWB3gymxzol wmboldogds, GmIgwoi by 306M39woE goblsbrzms
LobodoMmmErMmd, 15305M0LO 5O 5MOL b 3093  FOMToONEIYGdIWos. U
d90d@gds 9mbgls, dose0ms, 08 9980b3g93580, MHMES OYSMIOYTs
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Jmbgdsd 53560 300356y VOMIdMWGdS s 580GH™I gl Jmbgds 3gwe®
390LEOEgdl  JoMHOMOE  60T6EIGdLL, g0y ol 390sM  0gdbgds
9990gmddo 2505HY39G0wgdol sSOLMNMBOL goMobEos. s8sbmsb, 35b6mbdo
LSMBIMOS MMAMOE MHBOHMB3gymzol ghmo Mboldogdol dgmOgmo
99333y, 0bg gBo Logbols FgmGgmo TgE3wsDyg. FogoW0mo©, IM3o¢g
91000bM3L 9HMO ©OYSEMJOIMOo Jrbgdol bo3awsm Ysomol 3sdmygbgdsls
Lbgs Jmbgdsbg. gl Fgbsdergdgos dbmerm@ Imbos®BgEol msbbImdom.
MBOHMB390ymRol mbolidogdol dg3garol bsgombo dqbaderms 6gdoldog®ds
dbo690d osygbmbs.

3.4. LsdOmEgbm MBOHMB3gygmxmzol oblEGoGHMGOL 0MMoEoEo
0mbgds

LodOmiagbem  MBO63gmymgol  dgdsbobdo  ghm-gho  LodMmagbm
239056300 Mbs 0dbgl doBbgmwo, MMIgos LEOHMESE MO3LEYDdS
Fgx006MHg00mMdol  3M06(303000  Bogmerolbdgd o mabolifm®mdols
Log3dz9mbBY HLIdIMW A9MBEH09dT0, M0090vY), 50b0dbMEo LsdMmiEglem
2390563H09d0L  498mygqbgdol  Fqlodwrgdermds mGO3g TboMol  RWgdOL
MBOHMB390ymaol sMLgbserdo IM5BMYds. Im35Lbobsmzol
delboermEbgo  BoMowol  MHOmMb3gmlogmxs  dobo  3s8mygbgds
Lo3OMmEqLer YBOHMB3gwymgol 99dsboBdol sdmgddygdol dbmemp ghm-
960  3gMdm  Jgdmbgzgze vy 8900wgds  Bsomzowml.  LadMmigbm
MBOHMB390ymBol 0bLEGHOGHWEOL sB0dbMmgds Fmfiglmogqdweos LLL3-0b
57-9 s 58-9 dbegdom. Ll3-ob 57-9 31bero 56 0m35¢oLT0bIdL Qs 5d
dnbedo  Bsdmomgzgmowo  Lsdewgdgdols,  MHOHMB3gEYmaol o,
L50v)oegdsl, OMYMOOEss Jmbgds, MHMIgeog dgboderms I0GH30MML
03930 56/005 06536Md0l 35 YdMEgd0m. JM-gBm LoMbgwbg LLL3-
ob 57-9 9Mbwmsb ©5353000900m LodoMm3geml  LogmbLEGoEGWEom
LobodoMmmErMmad gobdoM@s: 03mmg3s ©sMd3909w0s godmygbgdmewo odbgl
La3MHm39LM YOOHWDZgYMGBOL goMsbEH0s®. 00 dgdmbggzsdo, 0w 03mmg30L,
OmgmOz  LadOmagbm  MBOHMb3gmymzol  Ledmowgds  4dmygbgdol
959 gdEMd 356mbAEYIDEMBIT0 0339M9EH0ISE 05MLBYIFIWS S SbJO
239050Y39GHowgdol  dogdol  MRwgdsdmbowgds M IOEIOIEO
09690mo LoLETsMMEML EOLZMHY 30O MREGdTMLOEGdOL BMYWGdTO
9oLomgd 2505)Y39GH0wgdsbHY, 50bodbMwo Fggfiobsswdgygdmos 3gMdm-
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L5FoMNWIIMH030 MOHMOYHNMIJOOL 13+9dgdEIdEYH - Bgdol 53EHMbmIool
3600bzodb s dobo  MAMgdgymBom  396mbIgdgwo  Lsdmemmo
99436os 0lgo Jombiny® LsFoMmMEGIM0Z oMgImL, GMIgEoi LsxMmbgl
399948605 LsFoOmMEGOMOZ30 @ Lsdmdowsdm dGMMB30L 1Esd0EHMBOL
MBOHMB39YmBL.  50bodbMols  Imfgcoagds 3o 3608369wm356
L5830 gdMHO3 oMM lcsb 0g69%3m@0s 05393806 90o.
Lo3mBLEOEMEOM LOLHTIOMNEML sSDBEOOM, LLL3-0L 57-9 Imberol 3oMzgwo
Bofowom gomgzseolifobgdwmar bodwewgdsms gsdmygbgds Fomdmoaqbl o0
B3Il @w9y0EH0dMMHo JoHBbobs s Lodmdswadm Loddg®y dodobastg wagol
dboegms Mol ambogmmo  dowsblol a3l LsdsMmMEI0s6 2B,
396Mdme, 93LobHgdS dbsmgoms 360 M 39O
05655HMOMBGd0sbMdOLS 5 23905(Y39GH 0w gdoL 9839JGH056o
50LOMEgdOL MBOHMB3GEYMRLL.

3.5. ULobsdsGogrm  5JBol  solidryemgdols  dghghgds  dolbo
39L5B0gMHBOLSL MBOHMB3gEgmBOL 43M6E00L Fothagbols SoMmdoom

LLL3-0ob 375-9 s 402-9 dmbegddo Bobligbgd o6M9bEH09dd0, dmosHEgds
LbL3-0L 199-9 dMberols, 57-9 s 58-9 FbEgdol sbsFHgbgdol asdmygbgds.
50LILOEGdgEO PMBOLAOYdYdOL §ow9ddgdom, SOl gdOL ghgMgdom, sb
3060400, 5OLOMEIGOOL  FoRMAJII0m  SMBGOOMSE Fgorsbml oGOl
MR3g0900. 530G™I LobodoMMNW™ MRWgdsIMbOE0s 50b0dbmeo bosbols
MBOHMB39wLIYMB© Lomobom A5MobEH0gdol Fomdmoaygbs dmbmbmgml 0d
dbotgl, GMIOoL  LoboGMygdwmEsz ©OHMIdom  Jdgds, bgMgds b
3M3ggds  SOLOWGDS. Fodolosdy, MBOHMB3GYMBOL  FoMBEH0JBOL
2390mggbgds gsdoom@  bs  0dbgl  as3gdo.  5©bodbwmsb
©5353006900m, YMMs®Ids, fobstgl ymawobs, mbws godsbgzomgl
MBOHMB39YMBoL  29M96GH00L s3I BmMTsBY, GMIgwoi sLobmwos
L5MBYEol BOHND39ymaol 0bLEHOEHMEGHT0. 39MdM, gb sGob LLL3-ol 199-
9 9mbwo, GmIgEoE 0m35wolfiobgdl dm3slbolsmgol dmbsermobgaro
DoMool  9bsBPINMYool  MBOMBlgymgsl.  dobo  BMOIMWOMIdS
BodgEHo© 399mognmgds LLL3-0b 57-9 FMbeErol sbsfglol s®LgdMBOL
300Md7gdd0. gb 35653690 0bgEE BYOLlLIMBL s MBOM BLE©IG
abobogl MbObzgargmgol obLEGHOGHMEOL SOLL s BsMM FoMbEH0gdL
ahgLgdL mGogg Tbo®obsmgol. LLL3-ob 57-9 dmbero, GMAMOE BoOHM™
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29909ggbgd0L  bm®ds, gbodgrms 259myggbgdmeo 0dbgl s godmoyqbgdes
300093 LoLEOYEgdM Fo®dmgdol dbscmggdols JodsMmg.

MBOHMB39gmiBoL  A5MBEH0gdOL  259mYygbgdol LoFoMmgds Fgodergds
59l LoboToMmmEm gobhobgdoms golskogmgdol GOMULSE. 90bodbwmw
L5300mbl 4963397 Fows@ sHalitogqdl LLL3-ob 418-9 dmMbero. BsGMoE0s
939999 B350 LorgdsMs 3gMdm boBogMol Tg@Esbol 89wgagdHy, Boa®msd
BaMIol  bsfglgdo  MobsdGs©  3MEIWEIds  2obRobadsby  dg@obow
LoB0gsmBYE. Mo 99qbgds LoMbgeol MBOMMB3gEymaol glsbgd as6BRobgdols
20bOMEgdol  Fghgemgdsl, dm3sLybal Tgmderos OHMAMOE SLEWEGdOL
dghggdol  Logombol  slds, oLy MRWGds  od3b  FMBoMBYEIOLSY6
900bmzml 3L mbgmo Bo®ogrol sbsBLom®mgdol »Mbewbzguymas,
653 3505 993538060 YO> TglodsdoLO JoEMODEH0JOOL 458mMYgbgdsl.

MBOHMB390YmBoL oMb GH0gd0L 458mYyghgdol Lszombo sd@vsEMEmOs
LoboToMmEm ool aolohogMgdol  Logodmbsgobm  dgdsbobdols
25909969080L OMUSE, M5doE 0aEolbdgds bogdolb Fodmgdol ysbabergdol
dmbmgbs (LLL3-0L 423 - FbEro). Loddol gobsbegdol 4obEbogdol dgEsbal
o6 od3lb  sbLGWMgdol  89dsBgMgdgeo  9839dBHo. Loddol  asbabargdol
obbGoGMBHo  FoMmOmoygbl  LobosdoMmerm  5BHol  golivhogmgdol
LG  99dobo®Bal.  53oLosb,  LobvBoMmEml  MaEgds  5gd3L
3966069000  MMgdom  TgobgMHml  AsloBogzMNdMWO  49fY39EH0gdOL
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Introduction

The indicator of the effectiveness of the right to a fair trial is undoubtedly the
creation of an effective mechanism for ensuring the right and legal interest of
individuals, because such mechanism is inevitably related to the importance of
the enforcement of judicial acts for the creditor.

In 2006, at the XIX World Congress held in Washington, it was noted that it
is unthinkable and impossible for a state to exist without a law, a law - without a
judge, and a court decision - without its enforcement. Accordingly, the state
should create and strengthen judicial and administrative mechanisms, so that
anyone has the opportunity to restore the right which was violated. However,
such procedures should be fast, fair, inexpensive and accessible.

The mechanism of ensuring the right is based on the provisions of both
constitutional and international legal acts. With the adoption of the Constitution
in August 24, 1995, Georgia established that the universal principles of
international law are directly applicable law in Georgia. On the basis of the
constitution, a judicial reform was initiated in order to establish the best practices
and fair trial standards. At the same time, the legislative and organizational
measures have not yet adequately ensured the achievement of a number of goals
set by the reform, among them, it remains a big problem to quickly and
effectively restore the violated right, and ensure the actual enforcement of the
judicial act.

The right to a fair trial guaranteed by Article 31 of the Constitution will be
unrealistic and ineffective, if the court decision is not enforced in time. As a result
of non-enforcement of the judicial act, there is a severe consequence from the
state point of view - non-enforcement of justice. Thorough and effective justice
can never be achieved by the court's decision of disputed legal issues alone. The
above-mentioned goal will be achieved, first of all, by ensuring the timely
enforcement of the legally binding judicial act. In one of the decisions of the
Constitutional Court of Georgia, it is indicated that there is a precedent
established in the practice of the European Court of Human Rights (the
Constitutional Court meant Article 6 of the European Convention) that right to
a fair trial also encompasses the enforcement of judicial decisions. Article 31 of
the Constitution corresponds to Article 199! of the Civil Procedure Code of
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Georgia (hereafter referred to in the text as - CPC), which includes in its
normative content the period of time during which provisional remedy must be
maintained. Article 17 of the Law of Georgia "On Enforcement Proceedings"
corresponds to Article 31 of the Constitution, which provides for the limitation
of the debtor's right to the debtor's property as a measure to ensure the execution
of the enforcement document. The purpose of the named norms is the effective
and complete enforcement of the judicial act entered into legal force. Provisions
similar to the named constitutional norm are reflected in Articles 7, 8 and 10 of
the Universal Declaration of Human Rights, Article 14, Paragraph 1 of the
International Covenant on Civil and Political Rights, and Article 6 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms. in the knee.

Due to a number of shortcomings, the institution of provisional remedy is not
an effective mechanism for the protection of the right. The importance of the
institution of security measures in the civil process lies in the fact that it is one
of the important guarantees for the individual to exercise the possibility of
judicial protection of the right. The effectiveness of the courts' activity directly
depends on the actual enforcement of the acts of the courts. The resolution of the
dispute, if it does not result in the enforcement of the court act, is practically
useless for the person who applied to the court to protect his right and legal
interest. Dispute resolution will be effective only if the decision is enforced. The
fair use of the institution of provisional remedy ensures the timely and effective
execution of judicial acts. The regulating norms of this institution are
characterized by contradictory provisions in individual cases, which complicates
their application in practice, and in the end, the right remains unprotected.
Problems also appear in the misunderstanding and application of individual legal
provisions by the courts. The nature of the norms related to provisional remedy
are worth noting as well. Some of them are of a general nature, an evaluative
category, which opens up a wide area for discretion to the court, at which time
there is a great danger of legalizing illegality. The law equally protects the rights
of both the claimant and the defendant, which is stated in numerous norms. The
most important of them is the observance of the principle of proportionality, the
scope of which is not easy to define.

The Civil Procedure Code of Georgia came into force on May 15, 1999. Since
that date, the Institute of provisional remedy has undergone many important
changes. Namely, the bases for the use of provisional remedies were expanded,
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based on the threat of expected damage to the claimant, the principle of
proportionality was established (Article 196! CPC), Article 199! was introduced,
and others. The question of abuse of the right and the problem of the counter
security measure require analysis. The right of the interested party can, in some
cases, be protected by taking quick security measures against the disputed
property even before the claim is filed.

It should be noted that in some cases, the (first instance) decision is issued too
late. Therefore, it may happen that the writ of execution is received by the
claimant after a long process and it has no real value any more, because in the
meantime the defendant no longer owns the assets. In addition, if the claim is
satisfied, the occurrence of one or another legal result determined by the court
decision (payment of money, transfer of the item, etc.) depends not only on the
entry into force of the decision, but also on the will of the defendant (debtor). In
the absence of such a will, the occurrence of the result determined by the
decision becomes dependent on the forced execution of the decision. If, by the
time the decision enters into legal force, the debtor no longer owns the property,
the realization of which will make it possible to satisfy the creditor, the decision
will remain unenforceable. And the court should enforce the execution of the
future decision. The named purpose is served by the institute of provisional
remedy. The mentioned institution envisages the use of such measures by the
court, which will guarantee the execution of the decision, the implementation of
the claim requirements, in case the claim is satisfied. The scope of application of
the provisional remedy is wide. It is used effectively: to protect a person's honor
and dignity, name and company, to prevent unfair competition, to protect the
interests of employees and others.

In accordance with the provision of Article 11, Part 5 CPC, the initiation of a
civil case does not deprive the party of the possibility of disposing of the subject
of the dispute. This means that civil turnover can only be hindered by public-
legal restrictions. Therefore, the use of the mechanism of provisional remedy is
directly related to the smooth exercise of private rights of persons. In the
presence of a provisional remedy, many properties may simply not be included
in civil turnover, which is extremely damaging to private legal relations. So, in
this regard, main problem is the precise use of the institution of provisional
remedy. The named factors reveal the scientific novelty of the research and that
the study is needed in many aspects.
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Scientific novelty of the research — The present research topic has not been
explored in a monographic manner in the doctrine of Georgian civil procedural
law. The importance of the problem is determined by the fact that the use of
provisional remedy, on the one hand, protects the claimant, and on the other
hand, limits the interests of the defendant. In quite many cases, courts find it
difficult to use provisional remedy based on a fair balancing of the interests of
the parties, which is also explained by the incompleteness of the legislation and
the lack of appropriate scientific literature. Up to this date, the serious issues
regarding the institution of provisional remedy has not been investigated. These
are the following: Differentiation of provisional measures from the coercive
enforcement measures; Features of securing future claims; The issue of securing
compensation for anticipated losses as a counterbalancing tool of provisional
remedy; The relation of the institution of provisional remedy to the institution
of procedural security; Peculiarities of using the institution of security when
appealing a court judgement; A wrong practice has been in place regarding the
use of several articles of the Civil Procedure Code, the provision of which, due to
its injustice, creates many inconveniences and, most importantly, contradicts
Article 6 of the European Convention on Human Rights; The significant issue is
the observance of the principle of proportionality. Moreover, the prerequisites
for the use of provisional remedies were expanded. Mentioned issues require
scientific analyzis.

The necessity to develop the doctrine of civil procedural law also determines
the modification of the institution of claim security. One of the inevitable results
of the modification of the current Civil Procedure Code of Georgia is the
improvement of the institution of provisional remedy. Due to the existence of
various reference provisions, the system of guarantees of securing right was
considered a complex mechanism, and the study was conducted with this vision.
Even the title of Chapter XXIII of Civil Procedure Code cannot fully express the
legal nature of the norms included in it. The mentioned norms go beyond the
limits of institute of provisional remedy, due to their much wider scope of action.
For comparison, the German Civil Procedure Law is does not know the term of
provisional remedy familiar to the Georgian Civil Procedure Code. The seizure
of goods and the temporary injunction measures have the similar functions. Both
procedural actions are simply called expedited proceedings. It seems that even in
German law, the essence of security measures is not defined in precise terms.
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Aim of the research — Many procedural norms prevent the establishment of
accurate accurate and consistent judicial practice and implementation of modern
standards of a fair trial. Accordingly, the aim of the research is to study the issues
regarding legal regulation and application of norms of procedural remedies in
practice and to identify and analyze the existing gaps. Respectively, on the basis
of such an analysis, the development of scientifically based recommendations, as
a result of the conclusions drawn, proposing legislative regulations, perfecting
the civil procedural regulations and showing the ways of solving the problems
raised in practice. The aim of the study is not to analyze all aspects of the
institution of provisional remedy. This would not possible within the scope of
the research. Therefore, the paper is narrowed to the research of prerequisites
and grounds of the use of provisional remedies. The analysis of individual
measures of the institution is not the subject of the research.

Tasks of the research - Scientific study of the legislation regulating the
institution of provisional remedy, determining the specifics of their use and
analysis of court practice; Identifying the factors hindering the effective use of
the mentioned institution; Studying and analyzing the peculiarities of the legal
regulation of the provisional remedy mechanism in individual countries, in
aspect, which is relevant for the analysis of legal nature of the mechanism of
provisional remedy for Georgian civil procedure law; Finding the best ways to
effectively apply provisional remedies in civil cases; Acquaintance and analysis
of existing doctrine and views of legal scientists in order to clearly identify
problems and form the right vision for eliminating existing gaps.

Importance of the Research — Examining the above-mentioned problems,
presenting gaps in legislation and judicial practice and proposing scientific ways
to address them, finding best practices, creates a well-founded theoretical basis
for a new understanding and application of numerous provisions of law. It will
contribute to the precision of the procedural legislation and development of
consistent judicial practice. The relevant practice of both Georgian and European
Court of Human Rights is integrated in the research. Therefore, the research has
both theoretical and practical importance, it will develop the doctrine of civil
procedural law.

Methods of the Research — The following methods are used in the research:
analysis and synthesis, deductive, comparative-legal analysis methods. By means
of analysis and synthesis, the legal norms related to the topic, their place and
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importance in the civil procedure legislation, relevant judicial practice and the
existing legal doctrine were analyzed in depth. In addition, as a result of the
synthesis of the aforementioned analyzed issues, suggestions and
recommendations were developed. Within the scope of the deductive method,
general approaches and definitions were applied to specific life cases, and on the
basis of specific examples, it was possible to draw specific conclusions. Using the
comparative-legal method, the functional purpose of the institutions related to
the research topic was compared with the functional purpose of similar
institutions in other countries. In order to better present the essence of the
regulatory norms of the institution of provisional remedy, and to convincingly
justify the research results, the foreign doctrine is used in those subsections in
which its use was considered relevant. It was not left out of attention to compare
the mechanism of provisional remedy with the mechanism of securing the
judgement of the court, as well as with the rules for the regulation the security
of the right used during the appeal of the judicial acts and with the coercive
enforcement measures.

Results of the research - As a result of the research, many problematic issues
were identified, which have not been sufficiently analyzed in Georgian legal
doctrine. At the same time, the factors that have a negative impact on the
effective use of provisional remedies in practice have been identified. As a result
of the analysis of the problems, scientifically substantiated recommendations
were prepared in order to make changes in the civil procedure legislation, which
will contribute to the further development and effective functioning of the
institution, the development of uniform judicial practice and the implementation
of justice based on common standards and the principle of a fair trial.

The dissertation consists of an introduction, 4 chapters, 19 subchapters,
conclusion and bibliography. The volume of the main part of the work is 171

pages.
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Chapter 1. The legal nature of the institution of provisional remedy
1.1. The essence, function and purpose of provisional remedy

1.1.1. Provisional remedy as a procedural guarantee

The term "guarantee" in the Civil Procedure Code is often used in the sense
of "security". In the nature of provisional remedy as one of the types of procedural
guarantee, two goals can be identified: creation of appropriate conditions for the
realization of the goal of justice and the actual execution of the secured right, if
this right eventually turns into a confirmed right. It is true that provisional
remedy, as a legal institution, is a procedural-legal guarantee of the actual
enforcement of the rights and legal interests of the parties protected by
substantive legislation, but its importance is limited to the creation of essential
conditions for the execution of a court decision.

1.1.2. The essence of provisional remedy

In Georgian and foreign legal doctrine, when determining the legal nature of
the institution of provisional remedy, the emphasis is always made on ensuring
the enforcement of the upcoming court decision. The institution must be able to
prevent the complication of enforcement of court decision and, moreover, the
impossibility of enforcement, thus preventing damage to the claimant. The
provisional remedy serves to protect the private legal relationship, which makes
its use completely dependent on the dispositional authority of the party. The
measures of provisional remedy should be distinguished from the means for
securing the fulfillment of a civil-legal obligation, from insolvency seizure, as
well as from coercive enforcement measures. The institution of provisional
remedy is also used for the securing a court decision, which is rendered but not
yet in legal force. In relation to immediately enforceable decisions, the institution
of provisional remedy is not applicable. In exceptional cases, it is also possible to
secure a claim for acknowledgement.
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1.1.3. The function of provisional remedy

In judicial practice, two important functions of the mechanism of justice were
highlighted from the aspect of protection of a person's right. These are: the
function of effectively protecting the right and preventing the violation of the
right. Each of them has an independent meaning, but they are also intertwined
and condition each other. In itself, the prevention of future violation of the right
ensures its protection, and on the contrary, if the protective function is fulfilled,
the threat of infringement of the legal good attributed by the judicial act will be
avoided. However, from the theoretical and practical point of view, the effective
protection of the right is related to the material-legal side of the case. As noted
in practice, effective protection means obtaining the right demanded by the
claim itself. As for the preventive function, it can be considered as an important
function of provisional remedy.

1.1.4. The purpose of provisional remedy

The purpose of provisional remedy is in line with the function of civil
proceedings. This function consists in the protection and implementation of
material-legal rights and interests, which arise on the basis of civil material
litigation. The ultimate goal of using measures of provisional remedy is to prevent
significant damage to the claimant. According to the content of Article 191 CPC,
the purpose of provisional remedy is to protect the subject of the dispute, in
particular, to prevent the debtor from disposing of the subject of the dispute and
to ensure the possibility of exercising the confirmed right in the future. Thus,
provisional remedy is a system of coercive measures permitted by law (not
prohibited) that are used by the court at the request of the claimant and the
purpose of which is to create guarantees for execution of the favorable court
judgement, in case such a decision is rendered.
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1.2. Legal nature of securing the enforcement of the court decision

The institution of securing the enforcement of the court decision should not
be considered as an extension of the mechanism of provisional remedy. It has a
much wider field of action. It can also be used by the defendant when the
decision is made in favor of the latter. From this point of view, ensuring the
enforcement of the court decision should not be equated with the compensation
mechanism for the expected loss to the defendant. The possibility of using such
a mechanism exists only in the event of the establishment of a measure of
provisional remedy. The basis for the use of institutions for provisional remedy
and securing the enforcement of court judgments is also different. In addition,
no significance is given to whose benefit such a decision is made, while the
assumption that such a decision is made solely in favor of the claimant is decisive
for the activation of the mechanism of provisional remedy.

The mentioned differences make it possible to draw the conclusion that
Article 271 CPC is incorrectly formulated, because it limits the grounds and
prerequisites for the use of the judgment enforcement mechanism to the
provisions set forth in Chapter XXIII, while the security mechanism for
enforcement of the court decision creates much wider guarantees not only for
the parties of the process, but also for the parties of enforcement proceedings in
the future.

1.3. The difference between the institution of provisional remedy and the
institution of coercive enforcement measures

When securing a claim, the claim and enforcement proceedings come into
close contact with each other. The result of not separating these two categories
from each other is the incorrect wording of some legal provisions and judicial
errors. For instance, the provision of subsection "e" of part 2 of Article 198 CPC,
which has become the basis for many misunderstandings and violations of the
claimants’ legal rights in judicial practice. In accordance with the mentioned
provision, the condition for the suspension of one of the security measures - the
sale of property is the absence of an auction provided for in Article 70 of the Law
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of Georgia "On Enforcement Proceedings". It is obvious that such practice, on the
one hand, complicates the exercise of the right to use the provisional remedy, on
the other hand, it contradicts the essence of the effective protection of the right
and the preventive functions of the security measure. Legislator has confused the
categories of provisional remedy and coercive enforcement measures. It is
completely unclear when the above-mentioned provision of Article 198 CPC
links the use of provisional remedy with the initiation of coercive enforcement
measures. The appointment of an auction cannot be an obstacle to the
implementation of the guarantees of protection of the right of ownership.
Therefore, no rational consideration dictates the inadmissibility of suspending
the sale of the property due to the auction. The provisions of Article 36 of the
Law of Georgia "On Enforcement Proceedings" should also be taken into account,
according to which the grounds for suspension of enforcement are not
exhaustive. Accordingly, suspension of enforcement and, therefore, suspension
of coercive enforcement measures, is also possible on other grounds, including
provisional remedies.

1.4. Impact of provisional remedy on the claimant's material-legal rights

The use of provision remedy institute is allowed for any category of legal
dispute. When using security measure, the question of the validity of the claim
is not considered. Thus, the use of the mentioned institution does not affect the
final outcome of the case, however, if the dispute ends in favor of the claimant,
it makes the enforcement of the right confirmed by the court real. When
applying the provisional remedy, in the aspect that the claim is satisfied, the court
discusses the material and procedural prerequisites of the claim. The fact of non-
fulfilment of the obligation and the reasonable doubt regarding the future non-
fulfillment of the obligation are grounds for filing a claim in court, and the factual
and legal grounds for using provisional remedy should be the justification of the
non-enforcement of the decision, or the risk of making it difficult to enforce or
causing irreparable damage.
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1.5. The impact of provisional remedy used in another case on the
resolution of the dispute

The legal consequences of a case may be affected by the provisional measure
used in another case. In order to identify the problem, it should be noted that we
are not talking about any measure of security, but about the impact of such
public-legal restriction, which is related to prohibitions of a property nature.
Obviously, the existence of a public-legal restriction cannot become an obstacle
to issuing a court decision, but it may affect the ability of the parties to perform
dispositional actions. In accordance with part 2! of Article 218 CPC, before the
settlement agreement between parties, they are required to submit information
on the public-legal restrictions on the disputed property. If it turns out that such
a restriction exists, the disputed property cannot be settled. It may also happen
that the case is not settled, but a decision is made. Accordingly, it is interesting
whether, in the event of such a decision entering into force, the person in whose
favor the public-legal restriction applied to the property, which became the
subject of such a decision, can request its annulment.

In accordance with the provisions of subsection "c" of Article CPC, the person
whose rights and legal interests are affected by the case has the right to request
the annulment of the decision. The right provided for by the provision of the
norm, which was violated, first of all, means the right of the person requesting
the renewal of the case, which was recognized, that is, confirmed before the
decision to be annulled was issued and which was affected by the decision to be
annulled. The point is that the norm cannot protect an unconfirmed,
unrecognized right. Such a conclusion follows from a reasonable interpretation
of the norm. Second, it implies a right arising from the subject matter of the
dispute. In other words, the parties whose interests must be protected, as defined
in part 2! of Article 218 and subsection "C" of Article 422 CPC include those who
are participants in a contentious legal or material civil relationship on a case that
can be settled by settlement agreement between parties or to annul the decision
on which it was issued.
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Chapter 2. Grounds and prerequisites for the application of provisional
remedy

2.1. Grounds for applying provisional remedy

2.1.1. The legal nature of the factual grounds for the application of
provisional remedy

The legislator assigns the applicant the burden of proving the necessity of
using a provisional remedy. When deciding the issue of provisional remedy, the
factual basis of the claim, the subject of the dispute and other essential
components (adequacy of the provisional remedy, connection with the subject of
the dispute, etc.) must be taken into account. Article 191 CPC which establishes
the "presumptive standard" - about the possible satisfaction of the claim - points
to this. Attention should also be focused on the claims, its factual situation, based
on which the court should discuss the validity of using a security measure, in
order to protect the subject of a specific dispute and, at the same time, maintain
the balance of conflicting rights.

The procedural code does not specify the actual grounds for provision. Factual
basis refers to the legal facts that are necessary for the decision to implement a
procedural action. In the scientific literature, there is an opinion that it is not
enough to refer only to the grounds of provisional remedy, or the circumstances.
The claimant must also prove the existence of these circumstances, because he
bears the general burden of proving the circumstances based on Article 102 of
the Civil Procedure Code. However, contrary to what was mentioned, the
analysis of judicial practice reveals that the basis for the use of provisional remedy
is not proven facts (this is not required by Article 191 CPC), but rather facts that
have the character of supposedly existing facts.

The analysis of Articles 284 and 285 CPC reveals that the court must
determine the grounds for the use of security measures. In particular, the general
provision of Article 285 CPC obliges the court to indicate in the relevant ruling
the specific factual circumstances on the basis of which it made such a decision.
The practical importance of correctly determining the basis for the use of a
security measure is also confirmed by the fact that decisions on security are
appealed on the basis of their lack of justification.
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2.1.2. Application as a basis for applying provisional remedy

Proceedings related to provisional remedy are initiated by the applicant filing
an application with the relevant court. Accordingly, the statement must meet the
general admissibility requirements of any claim, which means not only
procedural but also material requirements. The statement includes both the
statement submitted as a separate document and the petition presented in the
lawsuit. In particular, the claimant can formulate a request for the use of a
security measure in the lawsuit itself, or when filing the lawsuit and recording it
in the chancellery, attach a separate statement to the lawsuit and submit it to the
court together with the lawsuit, or file a statement about it during the
consideration of the case, and also apply to the court with a separate
statement/petition before filing a claim.

To convince the court, it is enough only to assume with a high degree of
probability the existence of the circumstances, which are based on the claimant's
request for the use of the provisional remedy (including the use before the filing
of the claim). Neither Georgian nor German law specifies when a judge's belief
or assumption is considered sufficient. In the German doctrine, the opinion is
expressed, according to which the facts should largely, to a high degree, confirm
the existence of a prerequisite and a factual basis for the use of a security measure,
rather than exclude such a basis.

When seizure is used as a public-legal restriction, and if the subject of such
restriction is real estate, an extract from the public register, which can be used to
confirm ownership of the real estate, must be attached to the application filed
with a request for its use. The court reviewing the claim shall decide upon
provisional remedy application without notifying the defendant within one day
of its filing (Article 193 CPC). In addition, taking into account the changes made
in the procedural code following the introduction of market economy principles,
it will be impossible to comply with such a deadline when using some types of
security measures.
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2.2. The role of judicial law in the application of the legal ground of the
provisional remedy

The analysis of the Civil Procedure Code of Georgia and the judicial practice
established on its basis reveals that the measures of provisional remedy provided
for in Article 198 of the Civil Procedure Code cannot always be adapted to real-
life cases. In practice, the aspect of the use of provisional remedy will raise issues
that require a non-standard approach to the creation of law by the court. From
this point of view, the provision of Article 198, part 3 of the Civil Procedure
Code, which allows the court to determine the type of optimal security measure
in individual cases, is noteworthy. The mentioned provision carries a wide
content. Namely, the court, on the one hand, is equipped with the authority to
use any other measure specified in Article 198 CPC instead of the one requested
by the applicant. On the other hand, the court is authorized to create a security
mechanism different from the named article.

2.3. Prerequisites for the use of provisional remedy

2.3.1. Systematic analysis of the prerequisites for the use of provisional
remedy

Article 191 CPC defines some prerequisites for the use of provisional remedy.
However, other prerequisites are reflected in various norms of Chapter XXIII of
the Code of Civil Procedure. Article 191 CPC states that there must be a
statement requesting a provisional remedy. Also, there must be impossibility of
enforcing the court decision, complication or threat of harm to the defendant.
Thus, the provision of this norm provides both the grounds and prerequisites for
the use of a security measure. However, a systematic analysis of the norms of the
Civil Procedure Code reveals that the court is tasked with checking other
prerequisites as well. It should be emphasized that each prerequisite has an
independent meaning. In addition, one of the prerequisites for establishing a
provisional remedy is compliance with the principle of proportionality.
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2.3.2. Impossibility of enforcement of court decision

The result that the claimant achieves on the basis of the review of the claim
is not only the adoption of a decision by the court in relation to the said claim,
but also the execution of this decision. In some cases, enforcement of the
judgment becomes difficult, and sometimes impossible, because the defendant
disposes of the enforceable property between the filing of the lawsuit and the
execution of the judgment. If an unscrupulous defendant disposes of the
collateral, the act of justice, if rendered in favor of the claimant, will turn into a
formal act, and the administration of justice will lose its meaning. The claimant’s
procedural rights are granted precisely in order to have a legitimate leverage and
opportunity, a legitimate mechanism, to achieve satisfaction of the claim. If the
claimant’s procedural rights are properly secured, by securing them, the claims
will be secured as well.

2.3.3. Complication of enforcement of court decision

Provisional remedy is allowed at any stage of the case, before the judgment
enters into force. The main thing is that there should be conditions for its use,
one of which is the complication of decision enforcement by non-
implementation of these measures. The analysis of the practice reveals that the
courts unfortunately often do not comply with the law's requirement that the
use of a provisional remedy should be able to prevent enforcement complications.
This is especially evident when using the institution of seizure as an example of
the wrong practice established by the courts. In particular, there are frequent
cases when the courts partially satisfy the application for seizure and the
defendant is prohibited from alienating the item and loading it with a mortgage.

2.3.4. Threat of harm to claimant

This prerequisite for the use of the provisional remedy was reflected in the
Civil Procedure Code as a legislative innovation, as a result of the addition made
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by the law of June 24, 2016. In addition, the essence of the mentioned legislative
innovation was also misunderstood. The reason for the wrong approach is the
imperfection of the norm. In particular, the wording of Article 191 CPC is
incorrect, according to which the basis for the use of a security measure is the
threat of causing damage that cannot be compensated by imposing damages on
the defendant. In the norm, the emphasis should not be on the imposition of
damages, but on the fact that, on the one hand, the imposition of damages on the
defendant may not always be in the interest of the claimant, in particular, when
the claimant’s interest is in the property in kind, on the other hand, the amount
charged in the damage report must be compensated and the decision must be
enforced. In any case, the damage has a compensatory nature, but the law in the
threat of expected damage, the occurrence of which may be due to the non-use
of a security measure, narrowly implies the threat of disposing of the subject of
the dispute, and not the threat of monetary damage, since any damage expressed
in money will have a compensatory value. The named innovation considers only
those cases when the subject of the security and the subject of the claim coincide
with each other, and due to the ineffectiveness of the preventive function of the
security mechanism, the subject of the dispute will be lost, thereby depriving the
interested person of the possibility of assigning the subject of the security in kind.

2.3.5. Legal validity of the claim

When discussing the issue of provisional remedy, the court should check
whether the claim has a material-legal basis, which means assessing the extent to
which the factual circumstances specified in the claim meet the prerequisites of
the norm establishing the claim. At this stage, the research of the evidence
attached to the claim is not carried out in order to assess the perspective of the
claim, as this is a procedural action to be carried out at the stage of consideration
of the case. When discussing the use of security, the court should first of all focus
not only on the prerequisites for securing the claim, but also on how legally the
claim is justified, which means that the legal justification of the claim must be
highlighted. It is not justified to secure a right that does not exist, and this is
equally clear to the court. If there is no right, there is no danger that it will be
violated by the non-admissibility of the provisional remedy. Thus, a formal
approach to the provisional remedy as a procedural legal institution is not
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allowed and it largely depends on the expediency of satisfying the claim. Thus,
the court's assumption about the satisfaction of the claim should not be based on
the conclusion obtained as a result of the factual basis of the claim and the
examination of the evidence, but on the legal validity of the claim. At the first
stage of checking the validity of the claim, the judge relies on the assumption
that the facts and circumstances stated by the claimant are true.

2.4, Peculiarities of securing future claims

The interested person has the opportunity to secure a claim not only after the
initiation of the case, but also before the initiation of the case in court (Article
192 CPC). One of the prerequisites for securing a future claim is the urgent need
for its use. The condition of "urgent necessity" is a completely redundant and
confusing provision. The need for a mechanism to secure a claim already implies
cases of urgent necessity. The above record leads to miscarriages of justice as well.
If the use of provisional remedies was allowed only within the framework of the
already initiated case, the defendant would have more opportunities to hide the
stolen property and money, to avoid the threat of payment upon receipt of the
lawsuit or claim. Moreover, part 5 of Article 11 of the Civil Procedure Code even
contains a kind of incentive provision for the unscrupulous party.

The claimant must indicate in the application for provisional remedy, who
will be the defendant of the future claim, what will be the subject of the future
claim and the factual basis. In case of securing a future claim, the question of
using the security against it arises. The essence of the norm on securing a future
claim, at first glance, implies the possibility of securing a pending claim and, at
the same time, does not oblige the court to decide on the issue of using a measure
of pending security. A dishonest claimant can knowingly file a claim that will
not be accepted by the court and appeal the decision of inadmissibility of the
claim, in which case the provisional remedy will also remain in force, etc.
Therefore, the court should effectively use the institution of provisional remedy
even at the stage before filing a claim

65



2.5. Execution of the judgment granting the petition for provisional
remedy

In the event that, taking into account the factual circumstances of the case,
the court comes to the conclusion that it is necessary to use the given provisional
measure and issues a corresponding ruling, it must be enforced. Execution does
not necessarily mean the involvement of an authorized official, an appeal to the
executor. The said judgment must be enforced in accordance with Article 195
CPC, which means that depending on the nature of measures, it may be enforced
through registration in the public register, which the claimant provides, and
which does not require the issuance of a writ of execution or an appeal to the
bailiff. In the decision on provisional remedy, it must be indicated which specific
measure of security was selected by the court (Article 194 CPC). The
enforcement of provisional remedy judgment is carried out immediately, i.e.
Before its entry into legal force, in the manner established for the execution of
the court's decision, which means that after the judgment is rendered, in case of
the necessity of forced execution of this judgment, the claimant must submit the
judgment and the writ of execution issued on its basis to the executor for
execution, which is carried out in a general manner. This decision will be
communicated to the person entitled to appeal. In the event that a security
measure is applied to the defendant's property, the origin of the right to which,
according to the applicable legislation, requires state registration, the decision on
the provisional remedy taken and the enforcement document for voluntary
enforcement shall be submitted by the claimant to the relevant registering state
body, so that the defendant can no longer alienate the said property or otherwise
to withdraw this property from its possession, use and disposal (from its
ownership).

2.6. The fate of provisional remedy in case of non-acceptance of the claim

In the civil process, it is not allowed to use provisional remedy, if the court
does not accept the claim. In the practice of Georgian courts, it is explained that
the provisional remedy shares the fate of the claim. However, the following
circumstance should be taken into account: by the decision of the Constitutional
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Court of Georgia, the institution of defining the time limit for the claimant to
correct the defect (which, according to the new amendment, is called giving a
task) was revived. In this situation, if we take into account the fact that the law
allows the possibility of securing the claim before filing it, we must conclude that
filing a defective claim does not exclude the possibility of securing the claim. If,
after receiving the claim, there are circumstances that make it impossible to
continue the process, then depending on the nature of such circumstances, the
claim will remain unconsidered as a legal result, or the case will be terminated.
Accordingly, even in the case of ending the case without issuing a decision,
similar to the legal result of the inadmissibility of the claim, the provisional
remedy becomes meaningless, but since it was used before, it is annulled. It
should also be noted that Article 191 CPC does not exclude the possibility of
using provisional remedy during the suspension of proceedings.

Chapter 3. Guarantees of protection of rights in the mechanism of
provisional remedy

3.1. Obligation to comply with the principle of proportionality when
using provisional remedy

The Code of Civil Procedure introduced the use of provisional remedies in
accordance with the principle of proportionality. Article 196! was added to the
Code, which provides that the value of the property seized shall not substantially
exceed the value of the claim, unless the defendant is the sole owner of the
property. In order to enforce the decision, the court, taking into account the
specificity of the dispute and its participating entities, should be able to use all
procedural and legal means available to it in each specific case. Violation of
proportionality is a test of the reasonableness of provisional remedy and grounds
for its full or partial annulment. The violator of the requirement of
proportionality is the court, not the defendant. The latter cannot be held liable
in the future for violating the imperative of proportionality in the form of
damages, but for the fact that the security used in his favor turned out to be
unjustified.
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3.2. Measure of counter security

The use of the measure of counter security at the stage of securing the claim
is explained by the fact that at this stage there is no certain perspective of the
case and it is not known whether the claimant's claim is really justified or not. In
addition, it should be taken into account that providing compensation for
anticipated loss is not an obligation of the court, but a right. If the court does not
exercise this discretion, then the defendant may file an application for anticipated
losses. In addition, the problem of using counter security mechanism intersects
with the problem of conscientious use of material and procedural rights by the
claimant. Based on the provisions of the Code of Civil Procedure and the analysis
of court practice, the following conclusion can be drawn: refusal to provisional
measure request is permissible, even if the initiator of the petition submits the
counter security in advance on his own initiative. Even in the case of submission
of counter security, the court is not required to grants a provisional remedy,
which is a progressive solution of the issue by Georgian legislation.

The Code of Procedure establishes the possibility of securing expected loss
and not damages, since it is impossible to determine the extent of the damage in
advance. Determining such a damage, along with being impossible, will also be
incorrect, because the determination of the causal connection between the use
of a security measure for a claim and the existing damage can be relevant only in
the case of the unjustification of the provisional remedy, which is manifested in
the rejection of the claim by the court or the annulment of the security measure.
Such a result must be determined by a legally binding decision and, therefore,
after the case is finally concluded. Therefore, it is not allowed to measure the
amount and criterion of compensation for the expected loss, in the course of the
case, by the standard of compensation for the existing damage. Therefore, it will
not be appropriate to use Articles 408 - 415 of the Civil Code in systematic
connection with Article 199 CPC when determining the amount of
compensation for the anticipated loss to the defendant and imposing it on the
claimant. Expected loss means estimated actual costs (lawyer's fees, other costs
related to proceedings) and unearned income. The concept of damage includes
only actual loss. Thus, loss is a broader concept and it is no coincidence that
procedural law focuses only on the category of expected loss.
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3.3. The right to replace provisional remedy or change of the object of
security

The law considers it permissible, at the request of the parties, to change one
type of provisional remedy to another, or to change the subject of security.
Replacing one provisional measure with another should be necessary and
permissible if the originally selected type of security unreasonably limits the
defendant's rights. In one of the cases, disproportionality between the interests
of the defendant and the interests of the person in whose favor the security
measure was established was considered as a criterion for applying the provisions
of Article 196 CPC. On the other hand, the claimant can raise the issue of
replacing one type of remedy with another in the event that the measure, which
was determined by the court for the first time, is insufficient or even unjustified.
This can happen, for example, when the seized property has lost its original value
and therefore this property can no longer fulfill its primary purpose, since it can
no longer be a guarantee for the subsequent enforcement of the decision. In
addition, the law makes it possible to replace the object of security with another.
For example, the debtor requires the use of a seized on another property instead
of one foreclosed property. This is possible only with the consent of the claimant.
Any party may raise the issue of changing the measure.

3.4. Legal nature of the institution of procedural security

The procedural guarantee mechanism should be considered as one of the
procedural guarantees, which is completely compatible with the guarantees
implied by the principle of competition and established on the basis of equality,
because the possibility of using the mentioned procedural guarantees is included
in the arsenal of ensuring the rights of both parties. Its use to ensure the expected
loss for the defendant can be considered as only one of the private cases of the
execution of the process security mechanism. The purpose of the Institute of
procedural assurance is regulated by Articles 57 CPC. Article 57 CPC does not
envisage, in addition to the means listed in this article, such means of security as
property, which may be encumbered by a mortgage and/or pledge obligation.
Regarding one of the lawsuits in relation to Article 57 CPC, the Constitutional
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Court of Georgia explained: the mortgage is not allowed to be used as a guarantee
of the procedural security. In the event that the possibility of using a mortgage
as a means of procedural security would exist imperatively in the legislation, and
the authority to make such a decision would depend on the decision to be made
within the discretionary powers of the court, this would contradict the basic
principle of autonomy of private-legal relations, and by ignoring it, the legislator
would ultimately create such a chaotic legal environment, which would threaten
the stability of the legal and civil circulation. The regulation of the mentioned
would be associated with significant legal difficulties. In the opinion of the
Constitutional Court, the use of the means provided by the first part of Article
57 CPC represents the legitimate goal of this norm and a fair way of protecting a
reasonable balance between the parties to the dispute in the civil case, in
particular, it serves to ensure the procedural equality of the parties and the
effective enforcement of the decision.

3.5. Suspension of the execution of the judicial act on the condition of
presenting a security guarantee during its appeal

The guarantees mentioned in Articles 375 and 402 CPC include the
application of the provisions of Article 199, Articles 57 and 58 CPC. By annulling
of the enforcement measures, suspending the enforcement, or, on the contrary,
by continuing the enforcement, the party's rights are substantially violated.
Therefore, the court is entitled to demand the presentation of appropriate
guarantees to ensure the said damage from the party in whose favor the
enforcement is temporarily cancelled, stopped or continued. Therefore, the
application of security guarantees should be broadly understood. In connection
with this, attention should be focused, first of all, on the norm establishing the
security guarantee, which is reflected in the institute of claim security. In
particular, this is Article 199 CPC, which provides for the compensation of
expected losses for the defendant. Its wording seems excessive in the presence of
the provisions of Article 57 CPC. The latter already implies and more precisely
reflects the essence of the institution of security and imposes broad guarantees
for both parties. Article 57 CPC, as a norm of wide application, may be used and
is used against the parties of enforcement proceedings.
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The need to use security guarantees may also arise during appeals against
court decisions. Article 418 CPC regulates the mentioned issue to some extent.
Although the given norm talks about the consequences of filing a private
complaint, the provisions of the norm apply equally to the complaint filed against
the ruling. As for the suspension of the execution of the judgment on provisional
remedy, the defendant can raise the issue of suspending the execution, and has
the right to demand from the claimant the provision of compensation for
expected losses, which is obviously related to the use of appropriate guarantees.

The issue of the use of security guarantees is also relevant when using the
exceptional mechanism of appeal of the judicial act, which means the request for
renewal of proceedings (Article 423 CPC). The filing of the application for
renewal of the case does not have the effect of suspending the execution. The
institution of renewal of the case is a restrictive mechanism of appeal of the
judicial act. In addition, the court has the right to temporarily suspend the
execution of the appealed decision by ruling. In such a case, the forced execution
of the decision will depend on whether the person requesting the resumption of
proceedings provides the appropriate guarantees (Articles 57 and 58 CPC).
Article 432 CPC does not refer to additional or separate guarantees, but to
corresponding guarantees. Therefore, in any case, it does not mean the
presentation of the guarantees specified in Article 57 CPC, but in general,
provision, guarantee is meant. And if the measures taken within the framework
of enforcement are not sufficient to implement the creditor's right to
enforcement, then the debtor is required to provide additional guarantees. As the
analysis of the regulatory norms of procedural assurance shows, the judicial
discretion in the selection of the institution of procedural assurance is not subject
to control/verification by the superior court, which is a kind of loophole in the
law.
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Chapter 4. The impact of the exercise of powers based on the principle of
disposition on provisional remedy mechanism

4.1. Termination of provisional remedy upon settlement agreement
between parties

The essence of the provision of Article 199! CPC, according to which, if the
parties did not determine the fate of the provisional remedy making an
agreement on settlement, the court cancels the used provisional measure,
requires a scientific analysis. Unfortunately, a wrong practice has been
implemented in relation to the mentioned norm. By arbitrarily canceling the
measure, the court should not create a real threat of non-enforcement of the
judicial act. The essence of the said provision actually implies, first, the
submission of the court to the will of the party, and the second implies a narrow
content - the settlement leads to the cancellation of the provisional remedy only
if the security is no longer related to the subject of the settlement. In
circumstances where the obligation must be fulfilled in the future, the security
must be maintained.

Based on the analysis of court practice, we can establish the criteria, in the
presence of which the court can automatically terminate the provisional remedy
used in the case. Otherwise, its cancellation is not allowed. Namely, according to
Article 199 CPC, there should be cases when: the subject of security was
transferred to the creditor on the basis of settlement; Based on the subject of the
settlement of the parties, the maintenance of the security measure lost its
meaning; Due to the settlement of the parties, the creditor has reduced the
volume of the demand so much that the principle of proportionality between the
security measure and the creditor's demand is violated; The object of provision
no longer exists. Judicial practice can also reveal other cases.
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4.2. Peculiarities of appealing court judgments regarding provisional
remedy

The analysis of the Civil Procedure Code of Georgia allows the following
conclusion to be drawn: all judgments issued regarding provisional remedies can
be appealed. The requisites of the complaint are defined in an exhaustive manner.
The specifics of its consideration is that the court rendering the appealed
judgment is given the opportunity to correct it (Article 197! CPC) and if it
considers it admissible and justified, it satisfies it. In other cases, the complaint is
sent together with the case materials to the superior court, which considers the
complaint with the procedure required for private complaints according to
Articles 419-420 CPC.

It is interesting to determine the consequences of filing an appeal on the
decisions made on the motion for provisional remedy. Such a legal result is
different depending on which decision is made in the case. However, although
Article 418 CPC deals with the consequences of filing a private complaint, the
provisions of the norm apply equally to the complaint filed against the ruling.
The filing of an appeal will not suspend the enforcement of the security order,
since the security order must be enforced immediately, before it takes legal effect.
An exception is only the ruling on canceling the provisional remedy or replacing
one type of remedy with another (the second part of Article 197 CPC).

Articles 417 and 419 CPC establish the rule of consideration of private
complaints only in superior courts. The law does not provide for consideration
of a private complaint in the court issuing the judgment. An exception is the
appeal filed against the judgment on provisional remedy (Article 197! CPC).
However, the law does not establish any special rules for consideration of such
an appeal. The only important obligation that the law has defined for the court
in considering the appeal submitted against the ruling on provisional measure is
the provision established by Article 197! CPC: The court accepts the complaint
in the proceedings according to the rules provided by the civil procedure code
for the court of the relevant instance. This means that the admissibility of an
appeal must be examined in the same way as the admissibility of provisional
remedy application.
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4.3. The possibility of appealing the decision of refusal to cancel the claim
security measure based on the application

Research has shown that the current Civil Procedure Code provides for the
right to independently appeal the following judgments related to securing a
claim: the right and the possibility to independently appeal the ruling on securing
a claim, refusing to secure a claim, canceling a claim's security, replacing one type
of claim security with another, changing the subject of a claim, and canceling a
claim's security . As for the ruling on the refusal to cancel the claim security
measure, the provisions of Chapter XXIII of the Civil Procedure Code do not
define the procedure for appealing the court's decision on the refusal to cancel
the claim security, which is an important flaw in the law. However, it is not
allowed to deprive the interested person of the opportunity to appeal such a
decision. The named ruling can be appealed on the basis of Article 31 of the
Constitution and by analogy with Article 197 of the Civil Procedure Code
(Article 7 CPC). The appeal of the judgment named by the analogy of Article 197
of the Civil Procedure Code should be considered as one of the private cases of
the application of the analogy of the law in the process.

4.3. The possibility of appealing the decision of refusal to terminate
provisional remedy

Research has shown that the current Civil Procedure Code provides for the
right to independently appeal the following judgments related to provisional
remedy: the right and the possibility to independently appeal the ruling on
provisional remedy, refusal of issuing provisional remedy, terminating
provisional remedy, replacing one type of remedy with another and changing the
object of a claim. As for the ruling on the refusal to cancel the provisional
remedy, the provisions of Chapter XXIII of the Civil Procedure Code do not
define the procedure for appealing the court's decision on the refusal to terminate
provisional measure, which is an important flaw in the law. However, it is not
allowed to deprive the interested person of the opportunity to appeal such a
decision. The named ruling can be appealed on the basis of Article 31 of the
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Constitution and by analogy with Article 197 CPC (Article 7 of the Civil
Procedure Code). The appeal of the judgment named by the analogy of Article
197 CPC should be considered as one of the private cases of the application of the
analogy of the law in the process.

Conclusion

As a result of research and analysis, it is possible to draw the following
conclusions: lawsuit proceedings are not an obstacle or limiting factor of civil
turnover. Implementation of the security guarantees system should create equal
opportunities for the parties as a result of court decision, to protect them from
the objective risk factors affecting its execution.

In order the right of the parties before court to be fully protected the existence
of effective mechanisms and guarantees for its protection should be in place. The
title of Chapter XXIII of the Civil Procedure Code of Georgia leaves an
impression that legislator only considered securing the rights of the claimant.
However, mechanism of provisional remedy is only one of the procedural actions
in the system of security measures.

To the extent that the purpose of any claim is to protect a right or interest by
any means provided by law, possibility of provisional remedy means securing the
actual protection of such right or interest in the future, and not merely protecting
it on paper in the form of a court order granting the claim. A systematic analysis
of the norms determining the grounds for the use of the provisional measure
provides the opportunity to draw such a conclusion. Another conclusion follows
from this: by determining the mechanism of provisional remedy, the legislator
actually has in mind securing of the court's decision, and not the securing of the
claimant’s material-legal claim against the defendant, because final conclusion
regarding the protection of the right or interest in one form or another is
reflected in court's decision. Such legal nature of the security mechanism allows
for its broad understanding and universal application, the provisions of which
ensure the rights of not only the claimant, but also the defendant, creditor and
debtor. Accordingly, the interests of one party are not secured without taking
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into account the interests of others and without presenting appropriate
guarantees.

The civil process is associated with rather long procedures, there is a risk that
before the final decision is made, the object of the dispute will be destroyed,
alienated, encumbered or otherwise interfere with the execution of the final
decision. Therefore, the measure provisional remedy itself serves to prevent these
threats.

Norms regulating the grounds for the use of provisional remedy, by their legal
nature, are provisions of an indefinite nature, and therefore, in order to apply the
measure, it is necessary to use evaluative categories and reasoning when
performing the relevant procedural action.

The threat of expected harm, as a ground for the use of security measures,
considers only those cases when the subject of the security and the subject of the
claim coincide, and due to the ineffectiveness of the preventive function of the
security mechanism, the subject of the dispute will be lost, thereby depriving the
interested person of the opportunity to get the security object in kind. In relation
to other subjects of dispute, the ground for the use of a security measure may be
the threat of non-enforcement or complicating the execution of a decision in
favor of the claimant in the case.

Proportionality should be considered as one of the grounds for the use of the
security mechanism and as a measure of the legacy of the mechanism used. The
right limited by the measure must be commensurate with the legal good to be
protected. Unjustified limitation of the defendant's right with a provisional
remedy and placing the parties in unequal conditions in this aspect is not allowed.

Timely and precise use of provisional measure determines the effectiveness of
civil proceedings, the real implementation of the goals of the process. The
decision made in the case becomes enforceable. The rights of the defendant must
also be ensured. In addition, the defendant cannot be charged with the obligation
to provide compensation for anticipated loss in a case when the subject of the
claim is property in kind and, therefore, when the claimant's property right to
the subject must be protected.

While applying the security mechanism, the legislator equips the court with
a wide discretion. Accordingly, in order to fairly balance the interests of the
parties, the role of judicial law is highlighted. When determining the application
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of this or that measure and its grounds, the court should take into account the
specific circumstances of the case, the volume and character of the request, the
factual situation. In order to balance the interests of the parties, a provisional
remedy used should not excessively restrict the interests of both the creditor and
third parties. At the same time, judicial discretion cannot be unlimited. The court
is bound, on the one hand, by the constitutional rights and principles, and on the
other hand, by the procedural norms stipulated by the legislation. It is necessary
to take into account the mentioned principles to the extent that the security
mechanism is used regardless of the will and desire of the person to whom it is
used and is related to the narrowing and limitation of personal, property and
other types of private rights. Therefore, the law imposes an obligation on the
court to be guided by the "necessity" test.

The use provisional remedy is allowed on the basis of such facts, which are
only presumptive in nature, and therefore, it is not necessary to submit evidence
to substantiate/prove such facts. This nature of the factual basis for the use of the
security measure determines the peculiarity of the assertion when using the
temporary protection measure. Consideration of the merits of the case, no matter
what kind of proceedings it takes place in, requires evidentiary activity. Itisas a
result of the evidentiary process that the court should decide the essential, i.e.
material-legal side of the case. In contrast to the above, the issue of provisional
remedy is a procedural-legal one, at which point the existence of a ground for
the use of a measure must be proven. The judge's assumption that the claim will
be satisfied actually means only one thing: the claim must meet the requirement
of formal criteria of the claim specified in the decision-making methodology.

A comparison with the German civil procedural law, in which the provision
mechanism includes the possibility of predetermining the material-legal
relationship, showed that in the Georgian procedural legislation, the material-
legal relationship between the parties is not determined within the framework
of provisional remedy institute. Georgian law also knows the mechanism of such
a relationship before the court's decision, i.e. preliminary and temporary
determination, but this mechanism is used outside the scope of the institution
provisional remedy.

The use of coercive enforcement measure does not prevent the use of
provisional measure. Therefore, the coercive enforcement measure does not
affect the legal consequences of provisional measures, but, on the contrary, the
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use of the provisional remedy determines the scope of the coercive enforcement
measure and the subsequent legal fate.

Article 218 CPC should not be understood broadly. It does not limit the
court's right to confirm a party's statutory rights. If a public-legal restriction was
used in another case to ensure the fulfillment of a monetary obligation, this
should not prevent the attribution of the property right recognized by law in
favor of the party participating in the other case. Property recognized by law
means joint property of spouses, share of inheritance, share of privatized

property.

The provision of Article 199 CPC has a self-contained, independent character
and procedural significance, which is not affected by substantive civil law.
Determining the amount of anticipated losses should be done at the discretion of
the court. Material norms can be implemented only when solving the issue of
compensation for common damage, that is, if the causal connection between the
fact of causing damage and the unjustification of the measure securing the claim
is established. The possibility of compensating future losses in a general manner
is related to the unjustification of the provisional remedy, and not to the
groundlessness of the claim, which can become a determining factor for
misunderstanding the essence of the current legislation. The direct reflection of
the possibility of compensation for damages caused by groundless claims in the
Civil Procedure Code of Georgia would create a wide opportunity for the creation
of guarantees for the enforcement of the judgment rendered in favor of the
defendant. The provision of compensation for anticipated losses alone is not a
sufficient procedural guarantee for ensuring the defendant's rights. In the
absence of a provisional remedy, the defendant cannot benefit from the expected
loss security mechanism. He will lose such an opportunity in the event of a court
decision in his favor, even if a provisional measure is used, since the measure is
canceled if the claim is not satisfied. Therefore, the solution to the problem of
ensuring the defendant's rights should be found in the wide use of the mechanism
of securing the court decision.

The criterion for determining the amount of anticipated loss should be the
principle of equality of the parties. On the one hand, an unjustifiably heavy
burden should not be imposed on the claimant, which is in danger if the emphasis
is not shifted to the category of expected loss. On the other hand, the amount of
expected loss determined by the court should ensure the protection of the
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defendant and the prevention of damages expected by an unjustified claim or its
provision. The use of counter security measure is allowed both at the initiative
of the court and at the request of the defendant and prior submission of counter
security measure by the claimant. In addition, due to the need to prevent the
threat of procedural chicane, the court should not always use the provisional
remedy when the claimant offers a counter security measure in advance.

At the stage of appeal of judicial acts, when requesting the suspension of their
execution, it should be inadmissible to impose the condition of the debtor to
submit security guarantees in any case. Guarantees may be required only in cases
that involve the enforcement of decisions on property disputes. Their use in non-
property disputes should be excluded. It is up to the party to submit the
guarantees, while the request to submit the guarantee is also allowed at the
initiative of the court. If necessary, the suspension of conditional execution of
the presentation of guarantees balances the interests of both the creditor and the
debtor.

Revocation of measures related to enforcement does not imply annulment of
actions of the executor. This does not imply the cancellation or annulment of the
writ of execution. The legislation does not provide for invalidation of the writ of
execution. If the enforcement decision is annulled, the enforcement document
also loses its validity.

The scope of Article 57 of the Civil Procedure Code is much wider and does
not include only parties to civil proceedings. Security guarantee cannot represent
an amount equal to the enforceable claim. This will violate the interests of the
person against whom enforcement is carried out. Demanding a guarantee equal
to the enforceable demand will be an unjustified burden on the debtor.

Since the right to a fair trial implies not only the right to initiate the process,
but also the right and possibility to execute it, therefore, a wrong practice has
been introduced in connection with the use of Article 199! CPC, which is caused
by the imperfect wording of the provision of this norm.

As a result of the conclusions, the following recommendations are proposed:

Article 57 of the Civil Procedure Code of Georgia requires a new wording, as
it leaves the impression that it is always necessary to present a proper guarantee.
Moreover, it is about securing of a guarantee acceptable under the Civil Code,
while it should be about a guarantee suitable for provision. Moreover, the norm
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is formulated in a contradictory way. First, the specific type of security guarantee
is defined, and then in a general way, any means of security suitable for the
guarantee is allowed. Therefore, the guarantee should not be secured, but the
party should provide the guarantee, and the wording of the norm should become
free from the list of types of guarantee. Accordingly, the wording of this norm
would be appropriate in the following way: "If the performance of a procedural
action affects the rights of the opposing party, unless the parties have agreed on
something else, the requester for the performance of the procedural action must
submit a means of guarantee acceptable to ensure compensation for the losses of
the opposing party provided for by the Civil Code. It is not necessary to provide
a guarantee if the rights of the opposing party are guaranteed through provisional
remedy or through coercive enforcement measures.

It would be accurate if in Article 432 CPC, the words: "does not give ...
guarantees" are replaced by the words: "does not present ... guarantees'. In
addition, the norm should not talk about the guarantees of the person requesting
the proceedings, but about the submission of guarantees by the person requesting
the renewal of the proceedings.

It is appropriate to formulate the title of Article 199 of the Civil Procedure
Code in the following form: "Ensuring the compensation of expected losses with
groundless lawsuits and unjustified security of lawsuits". The third and fourth
sentences with the following content should be added to the first part of the
mentioned article: "The type and amount of the guarantee required for the
claimant in favor of the defendant is determined based on the discretion of the
court, taking into account the principle of equality of the parties.”" The use of such
a guarantee is also allowed based on the agreement of the parties. The claimant
has the right, when submitting a petition for the application of a claim or
judgment security measure, to offer the court, on its own initiative, a guarantee
of the expected loss to the defendant, which does not constitute an unconditional
basis for the satisfaction of the claim security request.

The title of Article 199 of the Civil Procedure Code requires wording change.
It is appropriate to formulate it in the following way: “Securing compensation for
anticipated losses by groundless claim and unjustified provisional remedy”. The
third and fourth sentences with the following content should be added to the
first part of the mentioned article: “The type and amount of the guarantee
required for the claimant in favour of the defendant is determined based on the
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discretion of the court, taking into account the principle of equality of the parties.
While applying the court for provisional remedy or for securing the court
decision, the claimant has the right to offer the court, on its initiative, a guarantee
of anticipated losses to the defendant, which does not constitute an unconditional
basis for granting the provisional remedy”.

It is advisable to formulate Article 375 CPC as follows: "The court may
suspend the execution of an immediately enforceable decision in the case when
it is obvious that the outcome of the case may change depending on the
circumstances of the case." In addition, the suspension of the case should be
carried out on the condition of presenting a guarantee. The guarantee can be
submitted both by the debtor and at the request of the court or by mutual
agreement of the parties. The amount of the guarantee established by the court
or offered by the debtor must be reasonable. The creditor has the right to submit
a guarantee himself and request the continuation of the execution. In such a case,
the amount of the guarantee must correspond to the market value of the property
on which the payment is made. It is permissible to file a private appeal against
the decision to suspend execution or refuse to suspend it.

In the first part of Article 197 CPC, which provides for the possibility of
appealing various rulings related to security, the words should be added: "To the
ruling of refusal to provisional remedy..."

The content of the last sentence of Article 199! CPC, stating that in the event
of a settlement between parties, the court annuls the provisional remedy, unless
the parties have agreed otherwise, should be replaced by the following wording:
"The settlement leads to the annulment of the provisional remedy only if the
maintenance of the measure used before the settlement is no longer appropriate.
This happens when:

a. Object of provisional remedy was transferred to the creditor on the basis of
settlement between parties;

b. Depending on the object of the settlement of the parties, the maintenance
of provisional remedy would be inadequate;

c. Due to the settlement of the parties, the creditor has reduced the volume
of the demand so much that the principle of proportionality between the
provisional remedy and the creditor's demand is violated;

d. The object of the measure no longer exists."
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Taking into account the additions made to the Civil Procedure Code of
Georgia, the formulation of Article 193 of the Civil Procedure Code is inevitable.
It is appropriate to formulate it in the following way: "The application for the use
of provisional remedy will be decided by the court reviewing the claim within
one day of filing the application, without notifying the defendant, unless the use
of the provisional remedy by its nature requires a reasonable period of time and
consideration at the court session."

Article 271 CPC should be worded as follows: "The court can secure the
execution of the decision in favor of both the defendant and the claimant, except
when the decision rendered in favor of the latter is given for immediate
execution."

The words "Except for the case provided for by Article 70 of the Law of
Georgia on "Enforcement Proceedings" should be removed from paragraph "e" of
the second part of Article 198 of the Civil Procedure Code.
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