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Introduction

At issue is the discretionary power of the prosecutor, the key figure in the
criminal process, such as refusing state charges, and its legal consequences. This issue
has not been thoroughly studied by Georgian scientific community and is problematic,
which means that a unified approach to the research topic has not been established. The
in-depth presentation of this issue in the presented work in itself leads to the start of a

discussion on this topic and the interest of both theorists and practitioners.

The relevance of the scientific work is determined not only by the scientific
circles and practicing lawyers, but also by the growing interest of the public in ongoing
or already completed criminal cases. It is a fact that raising questions regarding specific
high-profile (including ongoing) criminal cases and organizing discussions or debates
on them through mass media have become an integral part of our daily life. Central to
this process are the issues of initiated or terminated criminal prosecution, decisions
made and/or not accepted by the prosecutor, implementation of state charges and their

rejection.

Examining these issues is important in order to answer the questions frequently
asked in the field of law and in society: Is the prosecutor impartial in the process of
executing state charges? Is the authority that gives the prosecutor the exclusive right to
make a decision on the basis of internal belief to reject the state charge valid in the
circumstances when the investigation is completed, a body of evidence has been
gathered, coercive measures have been applied to the accused and the case is being
heard by the court? Does the prosecutor encroach on the authority of the judge, and does
the refusal of the state charge mean the administration of justice? Is the prosecutor's
dismissal of the state charges due to investigative errors, biased, one-sided and non-
objective investigation, or is it based on the evidence examined during the trial? Does
the prosecutor's refusal to implement the state accusation imply a failure of the

prosecution, or should we look at it as an integral and necessary part of justice and a
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guarantor of human rights? What are the legal consequences if the prosecutor refuses to
file a state charge? What are the rights of the accused against whom the restraining order
is applied? Does he enjoy the procedural status and guarantees of acquitted? Therefore,
is the person's right as an accused to enjoy a fair trial violated? Are the rights of the
victim being violated? Should the question of the responsibility of specific officials be
raised in relation to the defendant, using coercive measures, imprisonment or other
restraining measures, confiscating his property and inflicting moral damage on him,
leaving open the question of the legal interests of the victim, and even the state's release
of human and financial resources? And finally, what happens to the fact of the criminal
act itself in the conditions when the criminal procedural legislation in practice does not
provide a formal basis for returning the case to additional investigation? It is necessary
to give a scientifically substantiated and comprehensive answer to the questions posed,
which is one of the main goals of scientific work. In addition, with an in-depth study of
the above-mentioned issue, we will try to establish a uniform approach to the provisions
of the criminal process and the specific norms of the legal framework related to the

research topic, in order to eliminate the differences of opinion that often appear.

The research uses historical, formal-logical, descriptive (synchronous),

dogmatic, comparative legal, sociological and other methods.

The dissertation consists of an introduction, 4 chapters, 18 paragraphs, a

conclusion and a bibliography (list of references). The volume of work is 199 pages.
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CHAPTER 1. THE PROSECUTOR AS A STATE ACCUSER IN THE
TRIAL OF A CRIMINAL CASE

§1. The Concept of State Charge and Its Connection with Other Types of
Charge

According to the Constitution of Georgia, legal proceedings are carried out on
the basis of equality and competition between the parties, which is a prerequisite for the

democratization and perfection of the process of justice.

Since, according to the legislation of Georgia, only the prosecutor is
responsible for exercising the powers of the state accuser, let us briefly dwell on the
system of the prosecutor's office. The Prosecutor's Office is a state body that is
independent in its activities and obeys only the Constitution and the law. The main task
of the prosecutor's office is to fight crime. In order to fulfil it, along with various
directions, the most important role is given to supporting state charge in court. On the
one hand, the implementation of criminal prosecution is the main function of the
prosecutor's office. In addition, not all employees of the prosecutor's office have the
right to carry out a state charge. Only the prosecutor enjoys the said authority. The
legislation in force in Georgia does not recognize any other type of state charge or any

other accuser.

The current criminal procedure legislation recognizes only public criminal
prosecution, the implementation of which is within the exclusive competence of the
prosecutor. In court, the prosecutor carries out the state charge in the form of a state
accuser. Implementation of the state charge in a specific case begins on the day of the
pre-trial session in the court and ends with the completion of the consideration of the
case by the court of cassation. Accordingly, public prosecution is carried out in the first
instance and appeal and cassation courts. The state accuser may use the institution of

waiving charges in a court of any instance. The state accuser bears the burden of proving
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the charges and exercises all the powers granted by the criminal procedure law. In the
mentioned process, the issue of exercising discretionary powers of the prosecutor plays
a decisive role. The prosecutor acts as a state accuser at the crucial stage of the
proceedings, in particular, during the trial of the case. At this time, he is responsible not
only for carrying out criminal prosecution, but also, if there are legal grounds, also for
refusing state charges. The aforementioned authority gives the prosecutor, as a state
accuser, the rights, and duties of a human rights defender, since in the case of the
existence of proper grounds, the rejection of the state charge is directly related to the
realization of the legal rights of a person. The prosecutor protects the rights of the
accused when using the right to refuse execution of state charges. The law entrusts the
state accuser with the use of these powers, as well as the implementation of criminal
prosecution and accusation, which, in turn, excludes the implementation of the
procedure of criminal prosecution against an innocent person before the court makes a

final decision and promotes the fairness and legality of justice.
§2. Grounds for Refusal to Bring Charges

The Criminal Procedure Code of Georgia dated October 9, 2009, considers
dismissal of charges as a discretionary right of the prosecutor, in contrast to the Criminal
Procedure Code of Georgia dated February 20, 1998, which imposed a corresponding
obligation on the prosecutor. Giving the prosecutor discretionary powers, ensures the
effective implementation of the principles that determine the activities of the
prosecutor's office. In addition, if during the trial the prosecutor has at his disposal clear,
unmistakable evidence in favour of the accused and at the same time persistently tries
to bring charges, then his actions will show signs of not only disciplinary, but also
criminal liability, which is best known to the prosecutor himself. The institution of
renunciation of charges is based, firstly, on the honesty, objectivity and legality of the

prosecutor.
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The reasons for the refusal of the state charge by the prosecutor are mainly
divided into 3 groups: 1. Legal, that is, formal reasons; 2. "Factual", i.e. evidential
grounds; 3. Psychological foundations that generate the inner beliefs of the prosecutor.
To exercise the discretion of the accuser, there may be a wide range of formal and
factual circumstances: changes in the testimony of the participants in the process
(witness, victim, accused, expert), determination of previously unknown circumstances,
recognition of evidence as inadmissible, and others. In its turn, the formal and factual
grounds for refusing charges are divided into 2 categories: 1. Material and legal
grounds; 2. Procedural and legal grounds. When refusing charges, the prosecutor is
guided by the provisions of both the Criminal Code and the Criminal Procedure Code,

which, in general, give rise to the basis of his discretionary powers.

On the other hand, the state accuser, in order to use his discretionary powers
when refusing to charge, needs to have specific formal grounds provided for in the
Criminal Procedure Code. Material-legal grounds exclude the use of punishment and
the initiation or continuation of criminal prosecution against a person, and confirm the
absence of a crime. Procedural-legal grounds arise in accordance with the provisions of
the Criminal Procedure Code of Georgia and exclude the possibility of continuing the

investigation and criminal prosecution.

We believe that the detailed and complete legal norms regulating the grounds,
procedural rules and legal consequences of the use of the procedural institution of
refusal to bring charges should be included in the Criminal Procedure Code of Georgia
as a separate chapter. This will systematize this institution. We present the legislative

changes in the recommendations of the final part of the thesis.

§3. Powers of the State Accuser and the Superior Prosecutor in Refusal of

Charges

In Georgia, the Prosecutor's Office belongs to the special administration of the

highest state bodies. It separated from the Ministry of Justice of Georgia and the
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Georgian government as a whole and became an independent institution that obeys only

the Constitution and the law.

All employees of the prosecutor's office enjoy the right to refuse state charges,
in particular, according to the prosecutorial hierarchy, starting with the General
Prosecutor of Georgia and ending with the lowest-ranking trainee-prosecutor. It will
also be especially problematic for the General Prosecutor to carry out state charges
directly, since in the event of a complete or partial dismissal of the charge, the state
accuser needs the written consent of a superior prosecutor and the General Prosecutor
of Georgia, naturally, does not have a superior prosecutor, since according to the current

legislation all prosecutors are subordinate to him.

Georgian legislation does not define "superior prosecutor". In practice, a senior
prosecutor is a prosecutor who performs criminal justice functions and, at the same time,

holds the position of manager.

We consider the issue of the consent of a superior prosecutor in the case of
refusal to bring charges problematic, since it contradicts the criminal procedural
legislation, which states that “when exercising his powers in court, the prosecutor is
independent and is subject only to the law.” The prosecutor does not need the consent
of the superior prosecutor to initiate criminal prosecution. The prosecutor does not need
his consent to terminate a criminal prosecution or investigation at the investigation
stage. We think that starting a criminal prosecution against a person is a more
responsible and important issue from the point of view of protecting human rights and
freedoms, in which the state fully trusted the prosecutor and did not impose additional
formal measures. At the same time, the legislator does not trust the state accuser to
independently make a timely and effective decision on the issues within his competence,
which, in turn, weakens the institution of waiving charges in criminal proceedings.
Perhaps the result of this is the fact that the prosecutors of Georgia practically do not

use this critical lever in their work. For comparison, it should be noted that "in 2021,
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the courts of first instance passed sentences against 14,065 people". Of these, 1842 cases
were acquitted, including in 1280 cases — fully acquitted, and in 562 cases — partially
acquitted. Of course, the sheer number of acquittals itself should not be a subject of
criticism, since it indicates the development of democratic tendencies in the country and
the independence of the court. In this regard, the prosecutor's office should not become
an object of criticism either, since acquittals are a necessary part of justice in developed
countries. But here attention should be focused on the problem raised in connection with
the topic of our research. In particular, it will be difficult to understand the fact that the
state accuser had no prior expectation and inner belief that an acquittal would be
achieved, at least in some of the 1842 cases. In such a situation, a legitimate question

arises: why did he not use his discretionary powers and not refuse the accusation?

According to Georgian legislation, the prosecutor has practically unlimited
powers in the field of criminal law, which is in line with international standards and
contributes to the implementation of fast and effective justice. In addition, the basic
rights and duties of the prosecutor in the field of criminal law are exercised by
subordinate prosecutors who directly investigate the criminal case, manage the
investigation process and support the state charge. We believe that these prosecutors
should be given the opportunity to carry out all investigative and procedural actions
without hindrance, and that imposing any formal measures at the level of the law on
them would prevent the implementation of fast, comprehensive and objective

proceedings.

§4. The Impact of the High Probability Standard and the Beyond a
Reasonable Doubt Standard in Waiver of State Charges

The decision to reject the state charge is made only during the court hearing,
which means that the investigation into the fact of the criminal act has been completed,

and based on the set of evidence collected against the person/persons, in the presence
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of a justified standard, criminal prosecution has been initiated, in particular, a decision

has been issued to prosecute the person as an accused.

Despite the fact that the case is not considered on its merits at the pre-trial
hearing, we believe that it is possible that the prosecutor will have to drop the charges
at this session in the presence of two different legal circumstances. The first of these
may arise when, after exchanging evidence, the parties already have a clear
understanding of the judicial prospects of a particular case. The second legal condition,
which should create the internal conviction of the prosecutor to refuse the charge, can
also arise during the pre-trial hearing. If the judge finds that the prosecuting party’s
evidence underlying the charge against the person is inadmissible, we think the state
accuser will have to exercise his discretionary power and drop the charge. We believe
that the prosecutor has the right to use the discretionary authority to refuse the charge
even at the pre-trial session, since the record of Part 2 of Article 250 of the Criminal

Procedure Code of Georgia provides a formal basis for this.

When considering the case on the merits, there may be two options for the
prosecutor to refuse the charge: 1. Refusal of the charge in a jury trial; 2. Rejection by

a judge or judicial panel of charges during the consideration of the case on the merits.

In a jury trial, the prosecutor can make a decision to refuse the charge both
during his opening statement and during the examination of evidence, completion of the

examination of evidence and presentation of the closing speech.

As for the possible stages of the prosecutor’s refusal to charge when
considering the case on the merits by a judge or judicial panel, here we should also
highlight the stages of presenting the opening speech, examining the evidence,
completing the examination of the evidence, and presenting the closing words. In
addition, the law allows the prosecutor to use his discretionary powers during the
hearing of the case in the courts of first, appellate and cassation instances, except for
reviewing the verdict due to newly discovered circumstances.
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It should be noted that during the consideration of the merits of the case, the
issue of refusing the state charge becomes more relevant due to the following
circumstance: the evidence obtained by the parties during the investigation undergoes a
certain transformation during the investigation in the court. Simply put, the examination
of evidence is conducted in depth, through an oral hearing, at which the parties are given
the opportunity to state their positions, for example, during the cross-examination of
witnesses, during the questioning of an expert regarding the conclusion he provided.
Consequently, new and unbiased research can present the evidence more fully. Under
these conditions, the oral and direct form of examination of evidence makes it possible
to compare it with other factual circumstances of the case, which, in turn, may lead to
the invalidity and abolition of the evidence presented by the parties. Ultimately, these
procedures help both the parties and the court build an internal belief in the beyond-a-

reasonable-doubt standard.

§5. Powers of Participants in Legal Proceedings to Refuse Execution of

State Charges

Despite the fact that the state accuser is an independent subject of the process
and resolves individual issues with his inner conviction, including refusing to charge
based on the analysis of the set of evidence examined in court, he may also undergo

certain consultations with other participants in the process before making a decision.

It is advisable for the state accuser, in order to strengthen his inner conviction,
to have some consultations also with the prosecutor in charge of the case, who referred
the case to the court. We consider it expedient for the prosecutor to consult with the
victim (if there is one) before rejecting the charges. These consultations are not
regulated by current legislation, so the prosecutor must act based on ethical principles.
At the same time, it should be noted that legislative regulation of these relations,

regardless of the results of the negotiations, will contribute to solving the problem.
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The use of the institution of waiving state charges puts the party for the defence
in the most favourable conditions. Therefore, such a decision of the prosecutor is always

acceptable and desirable for the accused and his lawyer.

If the positions of the victim and the state accuser are different in the part of
the refusal of the state charge, the victim should have the right of appeal guaranteed by
law. The European Court of Human Rights pays great attention to the issue of the
realization of the rights of the victim and points out that the national courts should take

into account the approaches of the European Union in terms of the rights of the victim.

Based on the above, it is advisable to reflect in the legislation of Georgia the
European standards established for the status of the victim in a criminal case, including
the provision on mandatory consultation with the victim if the prosecutor decides to
reject the state charge. Of course, this is a matter of separate discussion whether the

position of the victim should influence the said decision of the state accuser.
§6. The Difference between a Partial and Full Waiver of State Charges

According to the current Criminal Procedure Code of Georgia, the prosecutor
has the right to drop the charge or a part of the charge, that is, to refuse the charge in
whole or in part. Based on the above, there are 2 types of refusal to charge — full and

partial.

Both decisions are made at the trial stage, before sentencing. Only the state
accuser has the authority to receive them. These decisions require the approval of the
superior prosecutor. Full or partial dismissal of charges by the state accuser with the
consent of the superior prosecutor entails the mandatory termination by the court of

criminal prosecution against a particular person in whole or in part.

If the charge is completely rejected, the charge formulated in the criminal case
is completely rejected. A complete rejection of it, on the other hand, leads to the

termination of the process of criminal prosecution and state charge in the case. As for
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the partial dismissal of the charge, at this time the resolution terminates the criminal
prosecution and implementation of the state charge in a specific part of the presented

charge, a specific episode and/or part of the criminal act.
§7. Prosecutor's Purpose in Waiver of State Charges

The use of any powers by the prosecutor has a concrete purpose. The principles
of the prosecutor's office are: legality and justice, objectivity and impartiality,
professionalism and competence, unity and centralization, subordination of all
subordinate prosecutors and other employees of the prosecutor's office to the General
Prosecutor of Georgia, protection of human rights and freedoms and inviolability of

dignity, political neutrality.

The goals of the prosecutor in case of refusal of charges there may be: to avoid
convicting an innocent person, to speed up the process of justice, to prevent a person
from being re-convicted for committing the same crime, to terminate criminal
prosecution against a deceased accused, to respond legally to the amnesty act and others.
In addition to these legal grounds, the implementation of the guidelines of criminal law
policy will contribute to the achievement of the prosecutor's goal in dismissing the
charge, according to which the prosecutor must ensure the reduction of social losses and
economic costs associated with crime, as well as strengthen faith in the rule of law in
society, must approach each case individually and make a decision based on specific
facts and circumstances. In addition, any action of the prosecutor, related to the
performance of his official duties, should serve the strict protection of the law and
should not contain discriminatory elements. The prosecutor must act objectively and

fairly while making decisions and be independent and impartial.

The purpose of refusing charges has its own directions, and if the prosecutor
in one case seeks to avoid convicting an innocent person, then in another case he
protects the legitimate interests of the state and society, since the state and part of society

which was somehow influenced by a specific criminal act, are interested in not
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convicting an innocent person on the basis of an unfounded accusation, which, in turn,
will be a response to the challenge that the prosecutor, as a representative of state
government, must ensure compliance with the requirements of the law on behalf of
society and the protection of its interests, and at the same time, in addition, to taking
into account the interests of specific individuals, he should contribute improving the

effectiveness of the criminal justice system.

§8. The Issue of Impartiality and Objectivity of the Prosecutor When
Refusing to Implement State Charges

The refusal of state charges must be based on the internal conviction of the
prosecutor that the evidence examined in court does not support the charge against the
accused. Moreover, taking into account the principle of the presumption of innocence,
the state accuser does not need to be completely convinced of the innocence of the

accused. It is enough for him to lose his inner conviction of his guilt.

The position of the state accuser cannot be based only on the analysis of the
evidence gathered by the investigation. The prosecutor supports the state charge in the
part in which, by analysing the evidence examined in court, he is convinced that the
charge is solid and substantiated. When examining and evaluating evidence, the

prosecutor must be confident in its admissibility and sufficiency.

It is important that the state charge is headed by experienced employees of the
Prosecutor's Office, who have undergone special training for this activity. Their
professionalism should guarantee that they will perform the difficult public function of
the state accuser independently and in accordance with the law. It is also important that
the prosecutor has enough time to prepare for the state charges. It is not allowed when,
for various reasons, he appears at the trial in such a way that he does not know the
materials and evidence of the criminal case completely or, in the worst case, not at all.
We consider it unacceptable to conduct a criminal case in court, when the prosecutor

knows in advance that the evidence in the case was obtained in violation of the law. It
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must be taken into account that the acquittal of a person in court due to procedural
violations significantly damages the prestige of the prosecutor's office, and also creates

a syndrome of impunity among people prone to crime.

The impartiality and objectivity of the prosecutor when rejecting charges is the
most important factor necessary for the implementation of fair and legal justice, the
main factor on which not only the fate of the participants in the process depends, but
also the trust in the prosecutor and the prosecutor's office system as a whole and which

contributes to the democratic development of the country.
§9. Procedural Norm and Form of Refusal to Bring Charges

Article 250 of the Criminal Procedure Code of Georgia regulates the procedure

for withdrawing charges.

The procedural rule on refusal of charges can be implemented in the presence

of the following formal circumstances:

a) The state accuser has the right, with the consent of a superior

prosecutor, to refuge the charge or part of the charge;

b) The state accuser has the right, with the consent of a superior

prosecutor, to change the charge to a more lenient one;

c) If the prosecutor refuses the charge or part of the charge, the court

decides to terminate the criminal prosecution on the charge or part of the charge;

d) The prosecutor enjoys the right to refuse charges before the verdict is
passed by a court of any instance, except of reviewing the verdict due to newly

discovered circumstances;
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e) A charge or part of a charge rejected by the prosecuting party, as well
as the evidence on which it is based, cannot be re-presented in court against the

same accused.

As for the procedural form of the refusal of the state charges, it is not defined
by the legislation of Georgia, in particular, it is unclear whether the relevant decision
must be submitted to the court in writing or the state accuser can request the termination
of the criminal proceedings orally. In addition, the law does not regulate the procedural
form of this decision, in particular, it must take the form of a resolution, petition or
simply a prosecutor’s appeal. It is also worth noting the fact that, as we have already
mentioned, when rejecting a state charge, the state accuser needs the consent of a
superior prosecutor and justification for the decision, which in itself indicates the need
to draw up a written procedural act. However, it should be noted that the prosecutor in
his oral speech can also take into account all the necessary components, including
stating the position of the superior prosecutor. The decision of the state accuser to refuse
the state charge should be made in writing, to the greatest extent possible. It may not be
considered as an independent procedural document (resolution, petition), but it should
clearly and in detail describe the existence of grounds, the analysis of evidence, and the
factual circumstances of the case that led the prosecutor to the conclusion that the state
charge should be rejected. The need to justify the prosecutor's refusal to bring charges
is due to the fact that the prosecutor's decision must be understandable to other
participants in the process and the court. In addition, there is a corresponding legal

requirement.
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CHAPTER 1I. ETHICAL, PSYCHOLOGICAL AND LOGICAL
ASPECTS OF REFUSAL TO EXECUTE STATE CHARGES

§1. The Ethical Aspect of the Prosecutor's Refusal to Pursue State
Charges

The ethical aspect of refusing charges, by its social nature, is related to the
factual circumstances of a particular criminal case that prove the guilt or innocence of
the accused. If it is established that the person did not commit the act of which he is
accused, the prosecutor must make a fair decision, which is expressed in refusing to
bring charges. If there are appropriate formal and factual grounds and a transformation
of the prosecutor’s internal conviction, any factors that impede the decision to drop
charges (for example, protecting the dignity of the prosecutor’s uniform, subjective
attitude, futile expectation of the guilty person for a verdict, etc.) will violate not only

the law, but also moral norms.

In general, standards of conduct for prosecutors should be consistent with the
public interest. By doing this, he must win the trust of the public. The professionalism
of the prosecutor determines his legal and fair decision-making. The responsibility of a

prosecutor's office employee is the main factor in the ethical side of his activities.

In rejecting a charge, the state accuser must be guided by impartiality, fairness,
objectivity, political neutrality, decency, honesty, courtesy, dignity, mutual respect,

trust, socially acceptable culture and moral standards.

During the performance of the accuser's duty, the state accuser must strictly
adhere to such constitutional principles as: the inviolability of human dignity, the right
to life and physical integrity, the right to equality, human freedom, freedom of

movement and others.
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The state accuser must conscientiously fulfill his official duties and not allow
his official position to be used for personal gain or to exert unlawful influence on
anyone. When pursuing state charges, the prosecutor should not be influenced by
officials, politicians, the media and public opinion. The activities carried out by him in

a criminal case must meet the standards of justice, impartiality and efficiency.

§2. The Psychological Aspect of the Prosecutor's Refusal to Bring State
Charges

The psychological aspect of refusing charges is an important factor in the
correct use of the aforementioned procedural institution, and directly depends on the
prosecutor’s perception and formation of internal beliefs regarding whether the accused

has committed a criminal act or not.

The psychological aspects of refusing to accuse can also be considered in 2
aspects: before making a decision and after making it. Since, after a decision is made,
the agenda is to present it to the court and make it public, it is important for the
prosecutor to demonstrate the qualities that should be characteristic of the person
making the decision, in particular, to show the parties his principledness, perseverance,
strength, ability to overcome difficulties, tolerance, critical thinking necessary for
unforeseen situations, the ability to manage conflict situations, the power and ability to

find a solution acceptable to the parties.

Psychological aspects of refusing a charge, depending on its social nature, can
be divided into 3 groups: 1. Mental processes of behaviour of the prosecutor as an
individual (for example, general education, 1Q, upbringing, values, aspiration, honesty,
perceptive ability, etc.); 2. Mental processes of the prosecutor's behaviour as a specialist
in this field (for example, social, investigative, reconstructive, communicative and
others); 3. Mental processes of behaviour of the prosecutor as an authorized person (for
example, professionalism, objectivity, legality, fairness, quality of work, independence,

etc.).
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A harmonious coexistence of factors specific to each of the above-mentioned
groups is required to make a decision to reject the charge, since the psychological
regularities revealed and developed during the making or realization of this procedural
decision cannot be determined only by the professional attitude of the prosecutor or
lawyer towards the issue. Firstly, the prosecutor is an individual and makes any decision
not automatically, based on the norms of the law and the factual circumstances of the
case, but on the basis of such human feelings that are related to the correct perception
of the issue. Based on the analysis of the evidence examined in court, foremost, the
sound psyche of the individual, and then the skills of the lawyer form the inner
conviction of the prosecutor as an authorized official, due to which the state accuser
diametrically changes his attitude towards the accused as a person who committed a

crime and perceives him objectively as an innocent person.
§3. The Logical Aspect of the Prosecutor's Refusal to File State Charges

The decision of the prosecutor to refuse charges is a public document, in which
the state accuser's position towards the case under consideration and the accused is
established. This decision is made on the basis of legality, objectivity, assessment of
evidence and inner conviction. Based on the above, it would be appropriate to consider

the logical nature of the institution of waiver of charges.

The prosecutor must present the decision to reject the charge to the court on
the basis of logical reasoning and must convince the listener of the correctness of the
decision by consistent and logical reasoning, rather than by argument. The prosecutor's
refusal to bring charges must, by its nature, be unconditionally categorical and not

subject to the existence of any conditions.

Based on the foregoing, the text of the decision made by the prosecutor should
not contain any unfounded and fact-free arguments. Achieving this is certainly not an
easy task, since the author of the solution often shows subjectivity in relation to the text

he has written, and actually it turns out that the essence of the decision is not clearly
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defined in the text, and the desire to justify it remains a desire. Therefore, the prosecutor
must show objectivity in relation to the text of the acceptable decision; he must carefully
read each paragraph, and not just skim through them, since the text was written by him

and, therefore, is familiar to him.

The decision to dismiss the charge must be convincing and must convince the
reader of the correctness of the prosecutor's statements. To convince means to prove or
disprove a certain opinion using logical data. Providing argumentation in the decision
makes this task easy to achieve. It should also be noted here that the rationale for the

decision should not be reduced to “dry logical extremes.”

CHAPTER III. LEGAL CONSEQUENCES OF THE PRESECUTOR’S
REFUSAL TO BRING STATE CHARGES

§1. Types of Legal Consequences and Their Characteristics

Any decision made by subjects of criminal proceedings in a criminal case has
its own legal consequences. Each prosecutor's decision has specific legal consequences
for the parties and the criminal process. A prosecutor's refusal to file charges in a
criminal case has the same legal consequences as his decision to initiate criminal
proceedings. Legal and justified use of the institution of waiving charges by the

prosecutor is directly related to the legal and fair administration of justice.

The legal consequences of the prosecutor's refusal to bring state charges are of
two types, namely: 1. Legal and reasonable consequences of the prosecutor's refusal to
bring charges, which are also called positive consequences; 2. Consequences of the
prosecutor’s illegal and unfounded refusal to bring charges, which are also called

negative consequences.

In case of full or partial rejection of the charges by the state accuser, the court
is obliged to issue a decision to completely or partially terminate the criminal

prosecution.
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Refusal of the accusation by the prosecutor means the absence of the fact of a
real crime, the absence of signs of guilt in the accused's action or the unconfirmed fact
of the participation of the accused in a specific criminal act. Additionally, an
administrative and/or a disciplinary violation may be committed. The dismissal of
charges in accordance with the current criminal procedure legislation entails the
termination of criminal prosecution and proceedings in the case. Based on the foregoing,
making such a decision requires the state accuser to have a thorough knowledge of the
details of the case and the charges, as well as a conscientious and objective analysis of

the evidence in the case.

High-quality conduct of state charge has a direct connection with improving
the process of administering justice and establishing the objective truth in the case,
which is a necessary and inevitable factor in the rejection of the accusation. At the same
time, a thoughtful, reasoned and legally sound position of the prosecutor will reduce the

likelihood of a court error.

§2. Legal Consequences for the Prosecutor and Other Participants in the

Process

The prosecutor retains the function of the accuser even after the rejection of
the state charge. The formation of the mentioned opinion is facilitated, first of all, by
the fact that the Criminal Procedure Code of Georgia and the Organic Law of Georgia
“On the Prosecutor’s Office” do not provide for the possibility of leaving the prosecutor
without the function of accuser in a court. In addition, the Criminal Procedure Code of
Georgia obliges the court to terminate criminal prosecution against a person if the
prosecutor completely rejects the state charges. The preservation of the function of the
accuser for the prosecutor, after the rejection of the charges is vital to maintaining the
principles of an objective and inclusive process, since the court's decision to terminate
criminal prosecution can be appealed again by the prosecutor. Refusal of charges by the

prosecutor should not be perceived as a weakness of the state charge, as a manifestation
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of the lack of professionalism of a particular prosecutor or the ineffective functioning

of the prosecutor's office system.

According to the current criminal procedural legislation, after a complete
dismissal of charges against a person, criminal prosecution against him is terminated by
a court decision. At the same time, he does not acquire the procedural status of an
acquitted person who has the right to demand compensation for the harm caused. A
person against whom criminal prosecution has been terminated on the basis of refusal
of charges will logically have fewer claims for compensation for damage caused, since
the decision of the body carrying out criminal prosecution to withdraw charges will put

him in an advantageous position before the prosecutor's office and, in general, the state.

According to the legislation of Georgia, legal liability will be clearly assigned
to the prosecutor in the event of an illegal and unfounded decision to refuse the charges,

which is considered to have led to negative results.

The prosecutor's refusal to bring charges has special legal consequences for
the accused, since, depending on the type of refusal to charge, he is fully or partially
released from criminal liability. Dropping the charge brings the most positive results for
the defence party and, more importantly, for the accused, as the court unconditionally
dismisses the criminal prosecution against him, which, in turn, involves the abolition of

other preventive or coercive measures applied to the accused.

The prosecutor's refusal to bring charges has negative consequences for the

victim, unlike other subjects of the process.
§3. Legal Consequences for Court and Criminal Proceedings

According to the current Criminal Procedure Code of Georgia, the prosecutor's
decision to reject the charges is imperative for the court and leaves it with only one
option — to terminate the criminal prosecution against the accused. The current norm
corresponds to the ancient principle of Ne iudex ultra petita partium. In a sense, this will
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also answer the requirement of nemo judex sine actore. This principle is still relevant
for international law today. Accordingly, we must conclude that Georgian legislation

complies with democratic principles recognized by international law.

As for the legal consequences of refusing charges for justice in general and for
a criminal case in particular, the current legislation creates certain problems in this
regard as well. In particular, the prosecutor's decision, which has negative legal
consequences, formally deprives the victim of the opportunity to protect his interests,

since he does not have the right to appeal the decision to dismiss the charge.

The current legislation creates certain problems in the event of a complete
refusal of charges, even within the framework of criminal proceedings. After the court
terminates the criminal prosecution and proceedings against the accused, the case
remains in judicial proceedings. The mentioned legal gap creates a kind of technical
problem, especially in cases where the refusal of charges was due to the innocence of

the person, and the crime itself remains unsolved.

For the parties and, first of all, for the prosecutor as a representative of the
state, a positive result of the trial process should be the establishment of the objective
truth in the case, even if it is caused by the cessation of criminal prosecution and the
consideration of the case of dismissal of charges, and if there are proper formal and
factual grounds, the prosecutor’s refusal to charge speaks of the effectiveness of
investigative and prosecuting activities, since the state accuser, who, unlike a lawyer,
participates in the process on the basis of the interests of the state, should firstly be

interested in not accusing the innocent person.
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CHAPTER 1V. STANDARTS FOR REFUSAL TO PERSUE STATE
CHARGES BY THE PROSECUTOR IN ACCORDANCE WITH THE
LAWS OF FOREIGN COUNTRIES

§1. US Example

U.S. prosecutors enjoy unspecified discretion at the federal or state level to
dismiss state charges. When rejecting charges, prosecutors are not bound by the
approval of the superior prosecutor and make the said decision unilaterally. Studies have
shown that prosecutors often use their discretionary powers, in particular, based on case
materials, they decide to refuse state charges. At the same time, based on the analysis
of the evidence in the case, they predetermine the judicial perspective of the accusation
and, if they consider that the evidence is weak and the accused has a chance to be
acquitted in this case, they deny the accusation on the basis of any "avoidance of
uncertainty". When rejecting a state charge, prosecutors pay special attention to the
gravity of the crime, the sufficiency of the evidence in the case for a guilty verdict, as
well as to the guilt of the accused in the crime in which he is accused. The gender of the
accused also plays a special role in the decision of American prosecutors to refuse
criminal prosecution. Prosecutors are more likely to file criminal charges against male
defendants, while there is a greater tendency to drop charges against female defendants.
Prosecutors in all American states generally use uniform criteria when initiating,
terminating, or refusing to prosecute a criminal case. Their decisions, like the decisions
of judges, are based on the following circumstances: the severity of the crime, the guilt

of the person, the type, degree and amount of damage caused by the criminal act.

In terms of the legal consequences of a U.S. Attorney's refusal to file charges,
a withdrawal of charges means that the defendant will not face punishment for the
alleged crime, although it does not mean that the case is dismissed, which implies the
prospect of obtaining additional evidence in this case and the possibility of continuing
criminal prosecution against the same or another person if new evidence is available. In
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addition, both the prosecutor and the court can decide to dismiss the case if the charges

are rejected.
§2. Examples of Some European Countries

The formation of the institution of refusal of charges in the criminal procedural
legislation of European countries is largely due to the main features of the Anglo-
American and Romano-Germanic (continental) types of criminal proceedings, which

had a significant impact on the formation of various approaches.

One of the main functions of the Crown Prosecution Service is to decide which
cases should be prosecuted and to prepare those cases for trial. It is in the exercise of
these powers that the Crown Prosecutors must decide whether to dismiss the charge in
whole or in part. English prosecutors use two criteria when making such a decision. In
particular, the Code for Crown Prosecutions recognizes the full test of the Code,
whereby the prosecutor must assess both the evidentiary standard and the public interest
standard when conducting a criminal prosecution. In the first case, the prosecutor
analyses the totality of evidence collected against the accused in the case, which, in turn,
makes it possible to make certain predictions regarding the judicial prospects of the case
and if the evidence is insufficient and fails to meet the prosecution's "real prospect”
standard, which exceeds the “reasonable suspicion” standard and falls below the
“beyond reasonable doubt” standard, the Crown Prosecution Service refuses to press
charges and the case is dropped. If the evidence test provides grounds for successful
prosecution, the prosecutor must assess the public interest in pursuing the charge. He
must be satisfied that the public interest in prosecution outweighs the public interest in
not prosecuting. On the other hand, public interest refers to the personality of the
accused, the gravity of the criminal act committed by him, the likely outcome that may
occur in a specific case, and other objective or subjective factors that contribute to the

formation of public interest in this case and are relevant to the formation of an opinion
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on the advisability of not charging or prosecuting. English law does not recognize the

consent of a superior prosecutor when refusing to bring charges.

According to the German Criminal Procedure Code, if the prosecutor, based
on the analysis of the evidence examined in court, comes to the conclusion that the court
can acquit the accused and refuse to impose a sentence on him, he has the right to refuse
the charge with the consent of the competent court having jurisdiction over the merits
of the case. In addition, if charges have already been filed, the judge has the right to

terminate the proceedings in agreement with the prosecutor and the accused.

French criminal procedure law contains inquisitorial elements. The judge is
equipped with a number of discretionary powers, the right to use of which is given to
him by the law to determine the truth in the case. On the other hand, the prosecutor has
the right to apply to the court with any request that he considers useful for the case, and
to freely express any opinion that contributes to the administration of justice. The
prosecutor is represented in all criminal cases. He is independent, independently decides
on issues of criminal prosecution and does not require the approval of a superior

prosecutor when exercising his powers.
§3. Examples of Some Post-Soviet Countries

The criminal procedural legislation of Ukraine recognizes the principle of
disposition, according to which the parties, based on their own interests, are free to
exercise their powers. Refusal of charges by the prosecutor entails the termination of
criminal proceedings. According to the Criminal Procedure Code of Ukraine, the
proceedings are completed even if the private prosecutor refuses to bring charges. If the
prosecutor, based on an analysis of the evidence examined in court, changes his inner
conviction regarding the implementation of the charge and comes to the conclusion that
the charge against the person has not been proven, he is obliged to refuse the charge.
According to the criminal procedure rules of Ukraine, the decision to reject the charge

is in written form and takes the form of a resolution that describes the motive and
69



justification for dismissing the charge. In addition, the prosecutor's refusal to press
charges leaves the aggrieved person the right to continue to support the charges in court.
The General Prosecutor of Ukraine does not require the approval of a superior

prosecutor in case of refusal to bring charges.

According to the Criminal Procedure Law of Latvia, if there are proper factual
and formal grounds, the prosecutor is obliged to refuse the state charge. If, when
considering a criminal case, the prosecutor comes to the conclusion that the accusation
against a person has not been fully or partially proven, he is obliged to completely or
partially reject the charge and present to the court a reasoned decision on the rejection

of the charge, which is approved by a superior prosecutor.

According to the Criminal Procedure Code of the Republic of Azerbaijan, if
there is an appropriate legal basis, the prosecutor has the right to refuse charges. The
legislation of Azerbaijan recognizes the institution of a private prosecutor, who engages
in a case on behalf of public organizations and, if the state accuser refuses to press
charges, has the right to continue to support a private prosecution of the case. In such a
case, the private prosecutor acts in the interests of the victim and in accordance with his
will. In the absence of sufficient grounds for acquitting the accused, the prosecutor
needs the consent of the defence party in case of refusal to bring charges. If, after the
case has been referred to the court, before the trial begins, circumstances are revealed
that contradict the continuation of the criminal prosecution, the judge gives the state
accuser the opportunity to refuse the charge. Moreover, if such circumstances become
known to the court after the start of the trial, the court will still complete the
consideration of the case and, if the state accuser does not refuse the charges, will itself
issue an acquittal. The criminal procedural legislation of Azerbaijan does not require

the state accuser to obtain the consent of the superior prosecutor when rejecting charges.

According to the Criminal Procedure Code of Estonia, a refusal of the charge

entails an acquittal against a person. In addition, the prosecutor has the right to withdraw
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charges during the arguments between the parties, and the court will issue a verdict of
acquittal immediately without continuing the trial. Moreover, according to the criminal
procedure legislation of Estonia, a superior prosecutor is only authorized at the
investigation stage to change by his decision unfounded and illegal decisions made by

a subordinate prosecutor.
Conclusion

The presented dissertation is the first comprehensive study conducted in the
Georgian scientific space regarding the normative norm of refusal of charges, in which
the theoretical and practical aspects of this procedural institution are studied and

presented in detail.

The criminal procedural legislation of Georgia belongs to the continental legal
system, which during its existence has been strongly influenced by the Anglo-American
legal system, which is manifested in a number of changes made to this legislation. These
changes have always served to regulate specific relations and to ensure compliance of
the said legislation with the legislation of democratic countries, which, in turn,
contributed to the simplification of criminal proceedings. However, the study showed
that there are still problems in the current Criminal Procedure Code of Georgia that
require legislative intervention. A striking example of this is the regulation of the
institution of refusal to charge. The in-depth study of the issue during the scientific
research showed us that there are many problems related to this institution. We have

identified these problems and presented our vision of ways to solve them.

On the basis of the discussion and analysis of the historical aspects of the
thesis, we came to the conclusion that the regulatory norms for refusing charges are
embedded in ancient Georgian law. The monuments of Georgian law were more
humane compared to other monuments of law of that period, and at the same time, they
were progressive, because in different historical eras and in socio-economic formations,

sharply different criminal procedural norms existed in parallel to each other and
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developed. From time immemorial, the initial principles of Georgian justice were
fairness, competitiveness of the parties, impartiality of the judge and objective
examination of the case. The king and other secular or ecclesiastical hierarchs had the
right to make a decision with the content of rejecting the charge (in the modern sense)
within their competence. In particular, they could forgive the crime to the person who
committed it. In ancient Georgian law, the victim was usually considered to be the
accuser. There was also a conditional form of refusal to implement state charges, not
recognized by the current legislation. Forms of refusal of accusation were found both in
the accusatory process and in inquisitorial (investigative) and mixed type processes.
Historical sources clearly confirm the provisions of Georgian legal proceedings and
early criminal proceedings, using which the accuser, whether a collective or individual
institution of justice, could refuse to execute state charges, which was expressed in
forgiving a person for a crime, not assigning a certain conditional sentence, or for a
definite or indefinite period, leaving the case undecided until new circumstances are

discovered.

Refusal to bring charges is a discretionary right of the prosecutor. In addition,
as a result of the research, we came to the conclusion that the prosecutor, within the
limits of his discretion, can refuse charges if such factual circumstances arise that are
not recognized by current legislation. These circumstances are: incomplete and
subjective investigation; poor quality, unprofessional investigation; evidence obtained
in violation of procedural rules; insufficient evidence to reach a verdict beyond a
reasonable doubt standard; hasty and/or unfounded procedural decisions caused by the
incompetence of the head of the proceedings; initiation an investigation based on false
hearing, false testimony and/or false conclusion; recognition of evidence presented by
the party of accusation, or a significant part of it, as inadmissible at the pre-trial session.
Charges may also be waived on such procedural grounds as "changed circumstances"
and "continuing criminal prosecution is contrary to the guiding principles of criminal

justice policy."
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On the one hand, the issue of defining the concept of “changed circumstances”
remains problematic in the current criminal procedure legislation. Based on the
foregoing, since a change in the situation may become a basis for dismissal of the
charge, it is advisable to explain this at the legislative level and determine this
relationship. This will help establish a correct and uniform practice. As a determinant
of changing the situation, it is possible to consider, in general, political, social, economic
and legal factors, which, in turn, affect the subject of a specific criminal act and

essentially change its socially dangerous character.

The Criminal Procedure Code of Georgia should include as a separate chapter
the detailed and complete legal norms regulating the grounds, procedural rules and legal
consequences of using the procedural institution of refusal of charges. This will
systematize this institution and make the issue of using the institution of waiving

charges clearer and understandable.

Based on the conducted research, it was determined that the issue of consent
of a superior prosecutor in case of refusal to bring charges is problematic, since this
contradicts the procedural legislation of the criminal law of Georgia, which states that
“when exercising his powers in court, the prosecutor is independent and is subject only
to the law.” The consent of a superior prosecutor is a kind of formal reservation that
impedes the process of justice, prevents its acceleration and calls into question the
independence of the state accuser. The specified procedural reservation in the Criminal
Procedure Code of Georgia was inherited from Soviet procedural legislation as a
characteristic tool for systemic corruption. Currently, the legislations of European
democratic countries and some post-Soviet republics recognize the independence of the
state accuser and refuse to interfere in his activities in any way, even as a superior
prosecutor. To carry out effective justice, the accuser should not be limited by the
authority of another prosecutor, even a higher-ranking prosecutor, while ensuring the
implementation of state charges in court. Here we will add that this opinion does not

imply the removal of the state accuser from the prosecutor's office system. As we have
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already mentioned, the prosecutor's office is a collegial body, and the accuser can (and
preferably) if necessary, consult with a prosecutor of any rank on current issues, if he
believes that the consultations will help him form a decision acceptable to him and will
convince him of the correctness of his opinions. We believe that this issue should be
resolved by amending the Criminal Procedural Legislation of Georgia, and the superior
prosecutor, instead of the right to give consent to the refusal of charges, should be given
the right to check the legality of the decision by filing a complaint with the court. In our
opinion, this will strengthen the institution of renunciation of charges in this legislation
and will contribute to the smooth implementation of the tasks facing the prosecutor's
office. The issue of consent of a superior prosecutor is especially problematic in the
event of the refusal of the General Prosecutor of Georgia to charge while exercising the

powers of a state accuser. Regulating this special situation requires legislative changes.

As a result of the research, it was established that the victim is practically not
involved in the process of refusing charges, which is against the European
recommendations and the practice of democratic countries. We consider it expedient
for the prosecutor to consult with the victim (if there is one) before rejecting the charges.
Besides, the position taken by the victim during the consultations should not influence

the decision taken by the prosecutor.

As a result of the study, it was also established that if, in accordance with Part
1! of Article 106 of the Criminal Procedure Code of Georgia, the victim has the right to
appeal the prosecutor’s decision on the termination of the investigation and/or criminal
prosecution, this code does not grant the victim the right to refuse charges, which is a

problematic issue and requires a solution through changes to legislation.

Through the research, it was determined that the prosecutor's decision to reject
the charge is not a summary decision on the case, but is considered a legal basis for a
judge's acceptable summary decision. Simply put, the prosecutor's dismissal of charges

is not a verdict. By its content, it cannot be considered a court decision and, therefore,
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there is no contradiction between the Constitution of Georgia and the Criminal
Procedure Code of Georgia. Therefore, by introducing legislative changes, the legal
reservation that arose due to an erroneous appeal to the contradiction between the
Constitution and the law must be corrected, according to which the prosecutor is
prohibited from withdrawing charges due to newly discovered circumstances, even at
the hearing of the revision of the sentence. Additionally, existing criminal procedure

laws should explicitly state that prosecutors can dismiss charges prior to a jury verdict.

The Criminal Procedure Code of Georgia does not determine the form of an
application for refusal to bring charges. The state accuser's decision to refuse to file a
state charge should be made in writing as much as possible, except in cases where
presenting the decision in writing, taking into account the time factor, would delay the

administration of justice or harm the rights of the participant in the process.

The Criminal Procedure Code of Georgia does not specify the procedure for
withdrawing charges. According to existing practice in Georgia, the prosecutor submits
a decision to dismiss the charge in the form of a petition to the court, which we consider
to be an incorrect practice. The said decision has already been formalized at the time of
filing the lawsuit. Accordingly, it should take the form of a resolution. Refusal to bring
charges is a discretionary right of the prosecutor. The prosecutor makes his own
decision within the scope of his authority and does not require the said statement to have
any legal consequences. The decision to reject the charge, in turn, is the legal basis for
the court to issue an order to terminate the criminal prosecution. The criminal procedure
legislation obliges the judge to make such a decision. No additional petitions or

applications are required to obtain it.

According to the current criminal procedural legislation, after a complete
dismissal of charges against a person, criminal prosecution against him is terminated by

a court decision. In addition, he does not acquire the procedural status of an acquitted
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person entitled to receive compensation for damage caused by current legislation.

Accordingly, legislative changes need to be made in this regard.

Initiating criminal prosecution against a person, as well as terminating it at the
investigation stage and refusing to press charges in court, is the exclusive authority of
the body carrying out criminal prosecution — the prosecutor's office. Therefore, it is
correct that the law should not only give the prosecutor discretionary powers regarding
the refusal of charges, but also in a number of cases imperatively order him to act, since
in the presence of factual and formal circumstances for the refusal of charges, the right

to withdraw charges should not be a right, but duty of the prosecutor.

The analysis of the conducted research gives grounds to recommend

introducing certain changes to the Criminal Procedure Code of Georgia. In particular:
a) Article 250 of the Code shall be stated as follows:
"Article 250. Refusal of charges or part of charges

1. The prosecuting party has the right to refuse the charge or part of the charge,
or to replace the existing charge with a lenient charge. In case of rejection of the charge
or part of the charge by the prosecutor, the court makes a decision on termination of

criminal prosecution of the charge or part of the charge.

2. If the charge is completely rejected, together with the termination of the

criminal prosecution, the judge terminates the criminal case.

3. The prosecuting party enjoys the right provided for in Part 1 of this Article
until the verdict is rendered in the court of any instance, including before a verdict is

passed by a jury.

4. The decision to dismiss the charge is usually made in writing and takes the

form of a decree.
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5. The charge or part of the charge rejected by the prosecuting party, as well
as the evidence on which it is based, cannot be resubmitted to the court against the same

accused.

6. The accused, against whom the criminal prosecution was completely
terminated due to the abandonment of charges, acquires the procedural status of

acquitted.”’

As aresult of these changes, the consent of a superior prosecutor will no longer
be necessary when dismissing a charge; the fate of a criminal case will be decided after
the prosecutor completely rejects the charge, the restriction on the use of the right to
withdraw charges when revising a sentence due to newly discovered circumstances will
be removed for all accused, and the procedural status of the person against whom
criminal prosecution has been terminated will be determined on the basis of a complete

refusal of charges.
b) Article 250" of the following content shall be added to the Code:
"Article 250'. Grounds for refusal to bring charges

1. The state accuser is obliged to refuse the accusation if there are
subparagraphs "a", "b", "c", "d", "e", "f", "z", "t" or "k" of the first Part of Article 105

of this Code or the grounds provided for in Part 2.
2. The state accuser has the right to refuse the charge if:

a) There is a basis provided for by subparagraphs “I” or “m” of the 1 Part of
Article 105 of this Code or the grounds provided for in Part 3;

b) It is established that the evidence was obtained in violation of the law or the

court declared the evidence of the prosecuting party as inadmissible;
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¢) Continuing of criminal prosecution is contrary to the legitimate interests of

the state and society.”

This change determines in which case the refusal of charge is mandatory for
the prosecutor, and in which case this institution will be used within the scope of its

discretionary powers.
¢) Article 2502 of the following content should be added to the Code:
"Article 250%. Decision on rejection of charges

1. The decision to withdraw charges is made by the prosecutor with a reasoned

resolution.

2. Before making a decision to reject the accusation, the prosecutor consults

with the victim (if there is one), and a protocol is drawn up.

3. The protocol of interrogation of the prosecutor with the victim must indicate

the grounds (justification) for refusing to bring charges and the position of the victim.”

These norms will regulate the issue of the plea form for refusing charges and
the involvement of the victim in the process of using the mentioned procedural

institution.
d) Article 250° of the following content should be added to the Code:

"Article 250°. Appeal of a decision made by a court on the basis of refusal to

bring charges

1. The victim has the right to appeal the decision of the state accuser to reject
the charge to a superior prosecutor once, except when the state accuser is the General

Prosecutor of Georgia.

2. The superior prosecutor makes a decision based on the victim's complaint:
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a) on the appeal of the court's decision on the termination of the criminal
prosecution and investigation based on the rejection of charges due to the newly

revealed circumstances;
b) on refusal to satisfy the victim's complaint.
3. The decision of the superior prosecutor is final and cannot be appealed.

4. The complaint of a superior prosecutor is considered in the manner

established by Article 314 of this Code.

5. In case of cancellation of a court ruling to terminate criminal prosecution on
the basis of abandonment of charges in connection with newly discovered
circumstances, state charge shall be carried out by a superior prosecutor or by his order

— another prosecutor, who has not made a decision on the refusal of charges.”

As a result of these changes, the victim will be given the opportunity to file a
complaint with a superior prosecutor to appeal a court decision based on dismissal of
the charge. The superior prosecutor will be obliged to study the victim’s complaint and
resolve the issue regarding the said complaint, taking into account the validity and

legality of the refusal of the accusation by the state accuser.
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