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o990, bozmzbemg d850650629690, 358504390 B bs 39905650
bog5980, Bmegbsiz K396 Fo88omoo g0bmezgdmmon s bogg-
0001 38555696 8590bsez jo, Mmagbog Jsomo dsemomarmydob
399 50953000"7

LogFMedmEMobm badsfmmal Jgbobgd xge Jowgs IX Loyznbydn
dg4360ma s gmmn abemsdyma Moo gda, msgabmagzda vzzg dm-
0096950696 abemsdyMa googol, obmsedyca g3mbmdngnco Lbadom-
omobs @s obmsdgmo Lsdbgomm bodsomalb godmygbgdsl ©o

16 5em Jo8omon, boboMm s©-0b 3938y 086 538swn (1177-1238 €6.) —
9330380l 33smmggm s0mdngdolb absb@nal 3ggd3bg Lymmsba. BmaggMas
V' x3560mbbgmo moddmmds. VI ggommbbama msedmmdalb oMmb 0d3g-
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Institute, 2004, 12-13

8



LadasMmmmob dgmmmgda, N4-2020

m3ms6. o330 Dmgo 08330639890 sbgor dEdmemals 3mablgbagdl,
Gmamz dabogsbo  Lyymogfo  domobbdggom  gobbm(sngmgdmem
2030609 ®03o0b". m3ab Jgbobgd abemsdyn@a anEabdnwgbzns gobs-
Lb3oggdl  oMomgan@ody® o mgandodynd ™m3L  ©s  owagbl
dgdAdmmms JogH LEmMG o sfsbamsbsm J3930b. dMsgomingbm-
3960 @sadymdamn  ™dgdo s  sbggg, dgosMemgdymon  sb@o-
3mmmboyMa bodbgMm 30d30b0ogdn godomgdow (3boEadmmbgb ©o
domnda dmbsbagmgmds 3nbermndgdabomgal mggo@odymacs, Labobg-
@O QS >Y(E0rIdIE 0ym.

1. »o3m5(33000 ™30

dnbemnd  bodoMmomdzmebgms  ¢dMogmgbmdol  mobobdoc,
ga®sbmemo “casus belli”  (m3ol go8smommgds) 3g8magemamgds, g6-
oo dbMog, 3nbemadoms Babssmdmga ashsmgdmmn sg@gboom s dgm-
69 3bGog, M63gb0b go8m 3nbredms ©g36000 (B0@bs). smn sdGom,
s@adasbms  @Mb3nbmgds mogabmogom LEMmossi sMds ™ol
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dmgemmbo m30sbmdal ™ML, sbggg, ™o, o6 Jgadmagds ©onbymb
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21 Sachedina A., The Just Ruler In Shi'ite Islam, Oxford University Press,
1988, 106.

22 \War and Peace in Islam: The Uses and Abuses of Jihad, Edited by H.R.H.
Prince Ghazi bin Muhammad, I. Kalin, M.H. Kamali, The Islamic Texts Society,
2013, 76.

23 35335 086 Iqb@oggs om-dm3samn (1932-2015 66., LoMos), Iybemadan
ogmeman, dogogmo dobIsdol bomdmdsagbgmo. ool 50-8og Bogbal
33&™MEM0, 3o dmMob: yu@sbolb mogbofn, abemsdymo go33ab bogndgmado,
m30b gogmgbs abmsdn@ JoMnsmdy: Jgmemgdomn 33emag3e.

24 E|Sayed A,, Reclaiming Jihad: A Qur'anic Critique of Terrorism, Kube
Publishing, 2015, 104-106.
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27 Afsaruddin A., Views of Jihad Throughout History, Religion Compass, Vol.1,
No.1, 2007, 165-69.
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29 Ghamidi J., Mizan, Dar al-Ishraq, 2001; ab. (308069ds: Quran 8:47.
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30 Views of Jihad Throughout History.,Damad, NY (2003), p. 266

31 Peters R., Islam and Colonialism: The Doctrine of Jihad in Modern History,
De Gruyter Mouton, 2015, 21.

32 Ghamidi J., Mizan, Dar al-Ishraq, 2001.
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35 Nonviolence and Peacebuilding in Islamic Context: Bridging Ideals and
Reality, Abu-Nimer, Washington, DC, 2000-2001, 246.
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ISLAMIC MILITARY LAW
Nugzar Bardavelidze*

Abstract: Islamic military law is a doctrine, which was created by
Ulama, basing on Sharia and Figh, as right way of Islam — collection
of demands and methods of just military actions that are mandatory
for Muslim warriors.

Foundations and first rules of Islamic military law were established
in the very beginning of Hijra, soon after prophet Muhammad began
creation of Islamic state in Medina. The prophet always gave different
recommendations and suggestions to the warriors and those
instructions became the core of the military law. Most of them were
codified and abstracted by the first Khalifa Abu Bakr in the ten rules of
Islamic armed forces.

Muslim treaties and documents of IX century already included the
rules about Islamic ethics, economical law and implementation of
Islamic military law. They regulated issues concerning the relations
with ambassadors, displaced people or refugees; also, rules of action
in the battle fields, defense of women, children and non-warriors,
process of negotiation and dispute settlement, restriction of use of
poisoned weapons and prevention of destroy of enemy’s territories
and etc.

Islamic military law distinguishes just and unjust wars. According
Holy Koran, defensive war is not only legal and legitimate, but also
mandatory for Muslims.

Key words: Islam, sharia, Khalifa, Koran, Sunna, jihad, dar al-harb,
dar al-islam.

* Associate Professor at Georgian Technical University, Professor at Sulkhan-
Saba Orbeliani University. orcid.org/0000-0002-5121-5074
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be@ds@ogemn Bgbfngol mdngd@meo Laggymdgmal smdmhAgbs, — o
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©oEo  asblLbgoggdabs, asgmgbsl obpgbl  3obmboo  ambogmym
ngomdyg, Lydogd@ueo 3m33mbgbB ol dadsmo  s3o3dn6gdmem
dggobgdobs s bgdals Gmmal asbbgody. Mo oG Mbos gomm-
Lo agmb, abos gogfMdgmmgl Lmgnsmufa bo@yMamabddals
Logndggmby  oxndbgdamo  3G0Gogzal  3G0bz03gd0L  dogde.
ambog@m 3m@oggdbs s 306m3bgdol dbgdady wogmdbgdama
39b6mbo 90058056L BmMEgdL Mmagalb dgbadmgdmmdsls, dogced byoagl
83 dgbodmgdmmdgdl, Gmamey 3g(36096gd0b ngbBogaaMgdsb.
ambog@m dmEoggdbs s 306m3zbgdol dbgdady ogmdbgdama
39b6mbo 306babMzMogl sadasbals byl LobnbEggdl, Amamtnzes
Lnodayg, o300 S Mgomasamhgbs ©s FMdomdl dom Jgbobo-
Rbgdma. dbgdtnga bgbfngn, Gm3gma(s 53006l gbgds, 3m@qb-
(300mm0bs 5 @oY)(339mmMdal 3m33ed@ncns s Azgbn gMdgmgemnsbn
0dm(30600 gbobmm, o) Bmame 33omdgb 5sd0560b gl dobo-
Losmgdmgdo mogo LmiosmyMa bLobGgdalb bLEOYIEYMbs o
©nbsd03odo.

3 Fuller, American Legal Realism, 82 U.PAL.REv. 40 (1934).
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SOCIOLOGY OF LAW
Philip Selznick
Translated by Sophiko Metreveli*

Abstract: In this article Selznick developed the sociological
imagination as a pointedly moral imagination, a vision of social science
guided by moral philosophy, what Selznick himself called humanist
science. This is a philosophy informed by the perpetual entwinement
of human potential with human frailty. It makes the analyst sensitive
to how ends are always interlinked with means, and how cherished
ideals are inflected with an often-discouraging social reality. Only a
morally subtle sociology can capture the moral ambivalence of human
experience, the "recalcitrance of people, practices, and institutions,
the precariousness of the finest ideals, the complexity and delicacy of
attempts at institutional transformation, the ease with which fine
motives are refracted in unexpected directions". Our means are
sometimes tyrannical, our institutional goals, often displaced. And "not
only are our tools recalcitrant; so too are we ourselves". Yet Selznick's
scholarship consistently betrays a humble optimism: humble on the
basis of hard, empirical realism about social institutions and their
human environments, yet quietly optimistic because aware of the
abiding potential, in humans and their institutional creations, for social
progress.

Selznick think, at the level of analysis, by rejecting such
determinism; and at the level of political action, with methods of taming
power with power, by dividing it into factions, say, or decentralizing it.
The moral point: the virtue of an organization's membership by itself
is never enough for realizing normatively good outcomes; the hands
even of good people need to be bound by rules.

* Ph.D. Candidate, Assistant, Manager for Planning and Development of
Academic Research at Sulkhan-Saba Orbeliani University.
http://orcid.org/0000-0001-8480-2024
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* 9b oMaBbn g3dbgde d98maa bodmmal: Valentin Jeutner, ‘Legal Dilemma’
in Jean d’Aspremont and Sahib Singh (eds), Concepts for International Law -
Contributions to Disciplinary Thought (Edward Elgar 2019). ba8s@ormgdogo
ogdob 3mbB3993300L Loe&®3abgmema Jgbsgmabmgal, ab., Valentin Jeutner,
Irresolvable Norm Conflicts in International Law: The Concept of a Legal
Dilemma (Oxford University Press 2017).

* mboob 9bnggMmbo@g@ob sbmznmgdmma 3Gmaqgbmea, PhD (Cambridge),
LLM (Georgetown), BA (Oxford).
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" United Nations Convention on the Law of the Sea (1982) 1833 UNTS 3, art
17.

2 Convention on the Prohibition of the Development, Production, Stockpiling
and Use of Chemical Weapons and on their Destruction (1992) 1974 UNTS
45, art 1(b).

3 Accordance with International Law of the Unilateral Declaration of
Independence in Respect of Kosovo (Advisory Opinion) [2010] ICJ Rep 403
[79-81].
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4 Jeutner, The Concept of a Legal Dilemma (n 1).
5 Jeutner, The Concept of a Legal Dilemma (n 1) 20.
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6 0b. 5bg39., 39-3 bgdze J3g8mon.

7 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996]
ICJ Rep 226.

8 UNGA Res 49/75 K (1970) UN DOC A/Res/49/75 K [75].

9 Nuclear Weapons (n 8) [105(2)E].
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omeE d0gz043obl dgmmg bm@8als gondstmmmgdgm bgmymezsdy.

10 0b. Bsg., SAS v France (2015) 60 EHRR 11 [110].
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Bme8s gomBoMmomagdmowss bymymeamo, o bm@mIolb bgmymags™
oo3L  0hgbl  LogFmsdmeobm  LadsMmmal  bm@m3sc 3mbegmng@ol
Agbmmazoal 0BLEEMIG6Ggdal  asblbbgeggdmmn 36edg@Mgdols
oMg930bsb. Lbgs bo@ygzgdoo MHmMI gmgdgzom, bmMds gomdstomgd-
moE bgmymgamao 30oRbggs, o) bemMdsmgmbymoad@ol dgdmbgg-
3580, 6dol bgmymazs oG5 aodsMomgdmmo, s 308g3904mn 56
5300056 5(30mgdmn 3Fsd JMmbgemad@ols Mgbmeezonl abl@ -
396800.12 3mbggmod @0 dgbodmms BomImndgal 8 36dsmosg bmmdgal
3dmerals infer se (LsdoMab3omm 3mbymod@gdn), s ghoma dbng,
83 36domog bm@dgdbs o dgmeg dbfng, obdmbogon® bm&mdgdl
30l (bobssmdmgamdngn 3mbgmad@gdn). gmbEca bad gmmbyg-
0 (989dbgds BabsomBogamdal GMamazomm mobgnmbyob'®) aze-
R3g69dL 88 NMmngMHommdgdl (gogm@s 2). dgbadmgdgmoas bosmgma
aymb, Gm3 3mbgmad@dn dymey e s336domsag bm&dsl, dogomo-
®oE, JOOEOMYMOE  JoMgdal  sbyMgabs s dobo  gomgdal
361dobgdgdL (96 3ol gomgdal 86dsbgds s 3ol gomgdal s3@dsmgs)
Jdgydemnsom bm@dsm gmbgmngd@nl godmbggge.

Logomeagdamms, Bmd X ———————  s3@domaymaos, Gmd X
bgdoamorgemas, MHmd bgdoomoyymoas, MHmJ
56 aobsbmmzogmm X aobabmz0gmm X

" bme8smbgmymazolb” Babsdmgdomg @gbdn Mudm g@omamown sbbboema
o5 Lbgs @9LEgdmsb Fgmsmgdmmos bsdmma Jeutner, The Concept of a Legall
Dilemma (n 1), 35-36.

12 gb., 89-16-32-9 Lmomgddo dmz53men &gdLEo.

3 Charles Leonard Hamblin, ‘Quandaries and the Logic of Rules’ (1972) 1
Journal of Philosophical Logic 74, 75; Erich Vranes, ‘The Definition of “Norm
Conflict” in International Law and Legal Theory’ (2006) 17 European Journal
of International Law 395, 409.
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gmb&Ma

b8 ggobyn LomoyyMo:  gmbGyda Ladgyombgoa
a30h39698L, oy Gmgmeé dgadmgds

badoabdoem Bom3mndgol 3mbgmogd@o 583Mdomas
bmMdgobs ©o v33Mdomsg s obdm-

3gm0o3bg3geon Bogonc bem@dgdb dmeobs.

Jdgbadmgdgmos Bogmgdsm (sbowa oymb, HGmd ©abdmdazoy®
bm&3gdL dmEnl 3mbgemad@l, dogomoma, ghompmmymsm 3ol
30900l 53Mdomgobs o JoMab gomgdal mgdsl, doemndlb bmm-
doongmbgmoagd@ol asdmbgggs. domorgaemo oomemydol Lo jmbbeem-
S&oG0om @b 3656006 Jodstrmgdom, 306393 dgbodmms 98 3ozmU,
3 Joa5m0moE, M3ws(330L YBRmMadsbs s doMmzyymo nsMamgdal
353myqbgdol s 3edomgals ImGal of Jgadmgds 3mbgmadgo Bom-
dmndgol, 30650056, Lobgmdbogm ofss gomeadamo g53maygbmb
mo3m5(330L Y@mads. bbgs LoGygzgdoo M gogdzom, oy bLobgma-
Bogm oMl 533mdL mo305(330L YBmgdal go8myqbndodg s oy
353mofn3bgdmes  3mbgmad@gdal  oMbLgdmdal  dgbodmgdemmds
83 36domog s ©obdmbazon® 6mmdgol Imal, 35306 3mbgmaddl
Logfome o6 94bgdbmms saomo. od3e, PBmgdgda MHmI godm-
of0bmb ben®dsm gmbymod@gdal gmgdgb@gose gmmdntgdalasb,
Bmgdgdo ymggmmgol ©s993930gdsMgdmms 5d 3Mdomag bmmadgdl.
MBmgdgdo 3o bLEMmose asdmybspgasto asbogdmws 0d ab@gmgb-
o L3939, BMIgmms Ea(330bmz0Ls3 3606 Fg43bomagda. o~
©dgmos, O™ g@rgdgde ,bed30gmb 3oM33aYme 3033000 Bog Y-
&oB ML bonsb.™ gb 608653L 08sb, GMB Bscmn gobbmE(z0gmagds
bgdogmammdamas o 83 35895000 ,BoZNmESENM’. d(3d, NB-
930l 3gmmdgmal 3Mgmmas@ngss, obomagdmgdl oy oMo o3 ,go-
JNOGoGNGa”  Jgbodmgdmmbom. 83 3MgMmasGogol 3o dofo

4 Pavlos Z Eleftheriadis, Legal Rights (Oxford University Press 2008), 86.
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30dmgmbmgdms, YBmgdgdo GmA sdzMmdomsg bmMdgdl ©odsq0-
©0955690mEbgb 3mbxrmad@gdol dgdmbgzgzseda.

LodaMomgdfng omgdgdbs o Rzgmmgdfog bm@mdsc-3mbey-
m0g@gdlL ImGal goblbbgeggds dpgmdastigmdl 0353, HmA 3ofMggma
3560060 gbgds Fbmmme  goweydMgm  bmMmdsm jmbygmad§gdb.
300 FMgmo  bemMdomgmbymoad@goo ol bmMdsm gmbyemad@gdos,
Gmdemgdag 396 aosnggds LogHmsdmmMabm badsfmmoal bm@dsm-
3Mbxnmng@olb Mgbmmaznol 0bLEEWIg6Ggdal godmygbgdam. o3
o35mbodMobom  yggmodg 360d3bgmmasabo  abLGEMNIgb@gdns fex
specialis, lex posterior s lex superior 3Mob(303g60. o3 3M0b(3035d0L
Lodmomgdom  b3nfMo  Jgbodmygdgmos  3mbymng@do dymey ™
Bm@3sb Il 3G0mE0dg@0 NBO™ 3mMb 3 8o bm@dobmgal (/ex
specialls),"® qxmm sbama bm@3obogals (/ex posterior),'® 56 mytm do-
o 0gMomdomm Loggba@mdg dpamda bm®m3abmgal (fex superion'
1130058 9bmdal doboggdom ©o@anbogl. mdze oMmLgomdL Ly
3306y ™Mo Logyssos, GBmIgmdaz 93 3Mab303g0L o6 Jgmdmosm
©ob3omgds  beMdom gmbgmogd@ol  Ggbmemeyznsda:  Logmsngdoa,
Lowo gmbgmoad@do dygmgn ™ bm@ds sfss  dgbemmadabo-
39 gdmmE 35dm (3B dymn o6 56 nym dg4dbama bymdgd 336g-
o dbofggdals (03033) ®ax0b dog s Igmdg, boGmss0gda, bows(s
a56Lobomggm Fgdmbgggedo s@bgdama bmMdgdo gmmdgb 0dsgy,
M(36m3, 53960 3o&gamnsl 80390369850 0bmogoGmMEMgdL (3mb-
309 Mmmds, 394360L moMao, ng@smonmo dpamBsmgmds). 3o6-

15 Gerald Fitzmaurice, ‘The Law and Procedure of the International Court of
Justice 1951-4: Treaty Interpretation and Other Treaty Points’ (1957) 33
British Year Book of International Law 203, 236; Clarence Wilfred Jenks, ‘The
Conflict of Law Making Treaties’ (1953) 30 British Year Book of International
Law 401, 446.

16 Martti Koskenniemi, ‘Fragmentation of International Law: Difficulties Arising
from the Diversifications and Expansion of International Law, Report of the
Study Group of the ILC, 58th Session, UN Doc A/CN.4/L.682’ (2006), para
225.

17 Ralf Michaels and Joost Pauwelyn, ‘Conflict of Norms or Conflict of Laws?:
Different Techniques in the Fragmentation of Public International Law’ (2012)
22 Duke Journal of Comparative & International Law 349, 354.
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g9mo  dgboegs  ImIabofgmdl  Boombomoesb,  Gm3dgmoa(s
963056905 36M0b(303900L Imgdggdsl: 3gMdme, 0dsl, GmA Lsdstm-
mgdfngo bm@dgda d94dbomns bemMdsmdgdm]dgmgdal dagm, Lbgs
30b@9dbG30 >MLbgdgmo gBmgdgdebs s gomeydgmgdgdelb 9e-
omdmomdob gomgzgsmabbobgdom.'®

Kadi Cases™ 58 3o63gmo 39Dmmo30b (36mdomo amab@mszass.
Kadi Cases 3gqbgdms 0bmognabsmgal bobgzngdal 0sbgbgdsl g3-
ob  3m3doboolb  Mgaymmozonl bogtg]d33q>°og,20 mdgmoz 00390
953919695m©s 359M005693¢mn gfgdal mEgsbabsgonl Mdndcimgdols
Lodgmb me ﬁ)a"om@‘genob.m MmEgbsz 0bmognwds, MHmdgmbas gb
Lobg30960 dggbgdmes, ngo g3fmgzegdatiol BoFmmadLsgmgdals
Labadsmommmb B0bsdg (CJEU) aosboBogms, ndmgbsw, Medogbowa(s
50bndbymds 3ol YBmgdgddy 0gdmbos gogmgbs, Labsdsfmmmmd
55030bs, MmMI 0bpogowobswdn gobbmmsogmgdmmds dm3ymmded
(0o 93-0b Mgamms3009, MHmMIgmdsis sbgma dm3ymmdol asbbmem-
(30900930b 9BEads EOMNM), ,(3boE" ssMM3ns 0bongn®al ,my-
mgds ©(335bg, 3gPdmE, YBmgds, Hmd aym Imbdgbomn s Jdgonma
babodsmormm  bgsdbgozgmmdal  Mymgds“??. 3gmgase, 93Gm™-
3938060L dofmmmdLagmgdal Lobodsmemmd gosndds g3-ob dm-

(39990 Aganmsns. 5mbadbymoa  ggdmdgmoa  3ogdatol bgzc

8 Charles Rousseau, ‘De La Compatibilit¢ Des Normes Juridiques
Contradictoires Dans I'ordre International’ (1932) 39 Revue générale de droit
international public 133, 177. Gerard Conway, ‘Conflicts of Competence
Norms in EU Law and the Legal Reasoning of the ECJ’ (2010) 11 German
Law Journal 966, 986, 987.

9 Joined Cases C-402/05 P and C-415/05 P Kadi and Al Barakaat
International Foundation v Council of the European Union and Commission of
the European Communities [2008] ECR 1-06351; Joined Cases C-584/10 P,
C-593/10 P and C-595/10 P Commission and Others v Kadi (18 July 2013).
20 Commission Regulation (EC) 881/2002 of 27 May 2002. See also
Commission Regulation (EC) 2062/2001 of 19 October 2001 amending for the
21 UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267; UNSC Res 1333
(19 December 2000) UN Doc S/RES/1333.

22 Kadi and Al Barakaat (n 20) [334]
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bobgmBboggmgdl ,a08mmgom ?® BamBsMmgmdedn 89gbgdl, Mowoas-
bos, gfmo dbMog, doo g3omgdmEsm  gogMomnsbgdymo  gMgdals
ma060bs300L 99dadHmgdals Ladgdmb Hgbmezonlb 083mgdgb@ozns
o dgmMyg dbMog, 3omadymgdo 0y3bgb, smgbMyymgdobsoc dofMom-
bogmgdal  LobodosMmmmb  aswobygzg@nmgds, Gmdgmoi dom
035mEgdmgdes (0339, 3Ms amymzgbgdmng) asgmddgdobso ol
Lobg30900, Bmdgmaiz  gobLobamggm  Jgdmbggzeda  s@Lgdmmn
0bngomol Na3mgdgdl stmgggms. sbgma Godal boGsznsda, bows(s
M aobbbgoggdym  Mg903L  Jogmomgbgdama  bmM3gda  (g3tim-
3933060b  LodsBmamo s Bmgsn LagMmsdm@abm bLadsmama)
3Mbxmng@dos, bm@dsm gmbagmagd@ol Hgdmmayznal 3G0bz03550L
3536039905 3398909, 306500056, sGLgdmma Lol gdgdol bm-
domndgdmdgegda o6 M0k gfma s 03039 sgEmMgdoa.

8gmMg dgdrarse, dgbadergdgmns, 3oy §Hobyr oergb@Ho-
gL 3oAmm3bagmadal  LagMmadmGabm  Laobsdstommmlb  dom-
03900 05M3my30b bsygmbbaymm@ozom sl 5606 3mdgzgmogdom. of
3Mbxmng@do 3gmazn meo Beafds ogm Lbabgmdbogmgdal msegmazgolb
MBmads ©d doMmgmo nsMamgdol 353mygbgdal dBmgswn s 3@dseem-
35. BoGnmdLogemgdal bogHcmsdmEnbm LabsdsMommd msegma3zolb
DB@PO> 73953005 ,g39ms bobgedBogmb Bgbredgbéa® gumy-
3oL a00MRgbadg %, doMmgymo natomalb 3s8mygbgdal o3@mdamgs
30, 800RB0s 3N3sbo@otmmo LadsMomal oM@ MmobbamgboMmgdown
360630398000 (356Lbgo3930L 3Gnb(3030 3MIBsBS6EJOLS ©s oFe-
3335806l Imnl s bgdg@n Gobxgal cmogomsb s30mgdols
3606(303930).% Jggaem, Gmam@g Bbl, LobsBstrommd mmogg
bm@ds  aobydmdgemo 360d36gmmdol 3dmbg donkbas abyg, €m3
3G (396ma bm@3s dgndmgdms ,oyzsbammagm LadoMobdnfm bm-
358009, Bo 0735 Mbs, Bomombagmmagdal bogHmsdmmabm babo-
doBonmmb 365b0g6@83s 35d0b 5xbadbs, M3 Lobsdstmmm dgghgbs

23 Commission and Others v Kadi (n 20) [61].

24 Nuclear Weapons (n 8) para 96.

25 Nuclear Weapons (n 8) para 79.

26 Nuclear Weapons (n 8) para 78.

27 Nuclear Weapons (n 8) Declaration of President Bedjaoui [22].
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»8mBygsmm  Bobsomdogamdsl...  3bosdgb&ma  3G0bz0d3gdol
©ambmdgrm 3mm0oD0slb . sbgmo Godab Lodms00dn, Hmegbsc
3Mbxmng@do dymayo bm@mdgda Bamdmhgbommas Gmamiz gMhon ©s
03039 36033b9mmdals 3dmbye, bm@dsm 3mbamngd@ols Hgdmenm ool
LogFmedmobm  badsMmmol  GFowazogm  0bLEHYIg6GgdL o
Jdgdmasm ng@atdonl gobbadbmgfs 3mbgmad8da dymey bmEdgdl
dmenb.

3ol dgdmga, Mo(3 moEanbrgds, M3 bmMm3sc3mbegmng@ol
Agbmmazoal  LodsGomals  Mswoonm  abbGMN3gb@adl o6
dgdemasm ng@atdonl gobbadbmgfs 3mbgmad§do dyme bmEdgdl
dmol, gobbobomggm d53mbgggedn sMbgdgmn 3mbgmadgo, godm-
0b, ®m3 byen 3306y, prima facie gssngtgmos. 0dsdwg, Labsd
30639 53mabnFog ©obyzbol godma@ebl 83 gymbaom, dgbsdmagdgmns,
3MbB3FMg@mo  god@mdfngn  astgdmgdgdal  gomgsmalibobgdoom,
36bgdmdeglb bmmdom gmbgmagd@ol Hgdmemsoal Lbgs wodmsga
996035, ®mBrgdas Jgbodmms 0dbgb a08mygbgdmmon.?® bmgogmon
3omasbo Jzgznmes gobbamammn,3 Lbggdo o bomsy bbgegsb.3! 8sb
Jdgdga, o3 ©oanbmgds, HmI bmMdsm gmbygmad@ol yggmes dg-
Lodmm goGgobo 0bb@EAM3gbGn godmabsomgastine s o6 dgumdmas
09606 Jool gobLodmgHs bm@dgdl dminls, dbmemme dsdobos godat-
omgdamo  sbyzbol godm@obs, Mm3 dmzgdymo bmmFommb-
BE0JGo 3oROYFMI00.

LadaMomgdfngn @amgdal DgdmblLgbgdymoa dgdmmagsbgdeman
8060300l gmbol gomgamalbnbgdom, Gmam(y bLadsBommgdfoga
L3gF3mboznal Fpgmdatgmds, MHmdgmag badsGmmals mgasman
damdatgmdgdol LogmmGabsGm LobGgdob Jgmmbg 33o0MHbEL
0393900, 3980ga0 Lgdos gobobomagl oy Mmam& Mbws M3sbybmb

28 Nuclear Weapons (n 8) Declaration of President Bedjaoui [22].

29 as0mg0mabbBobgm, Bm3 abgon LEMsGgangdo Mmammogss dogomoma,
»30M3mbommo 0b@gM3Mg@o30s”, dgbadmgdgmons nb@gMm3Mg@s3nab g&e3dg
0gbgL a93mygbgdmmo, 0dobomgal, MM Mmogowsb s30(30mmem bm™3dgdl Jm-
0l 3m@abon®o 3mbgmmnddolb 3Mabdomadssns.

30 %30Mg0bn docmnmgds 3Mm3mMsnmmmdabs s nNon-liquet-ob ©abmbonb
badegddy-

31 8ndmbomgabogal ab., Jeutner, The Concept of a Legal Dilemma (n 1), 91.
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LobodsMmmm s LogHmsdmnbm basdstmmygdMaga BgbGogal Lbgs
3J@mEgdds LsdsMomgdfngo argdal sdmAgbsbs.

2. 3500096939 9mob 3>036939&°

3ol dgdga o3 bmMmBsc3mbgmad@ol Mgbmemeyznal yzames
Jdgbademm LogHomsdmmMnbmbadstmmadtogn 394o60b3a gsdmubacg-

3560 a0dmeggds 3mbymad@dn Igme bm@Igdl ImGol ng@sm ool
oboagbo, Lobsdstommm sd@mmgdl dgndmoasm sbgo Bngbgdsl
Ly oy mMbsafom  3sLybmb:  doon  dgyydmnse  LzoEmb
3Am3mAz0mmdal GgbBgdol asdmygbgds Moms  3mbggmngda
dymgzo Mo beadnl yggmodyg 33069 Lagom ©gbm3aba@mml Lyma
30089606 (A), o6 dgndmosor  non-liquet-ob g3mss309d0 godmb-
396 (B). gb Lgdns BoBbo@ abobagb ndob Rz9698sL, HMI gb LB M-
&930960  asdmgbogastn 3aobybgdos asongdgmo bmmdomjmb-
Bmnd&gdob Babsomdmga. 980l boggmoem, gb Lggios gzcegabmdl
a33mbagam (C)-b, HmMImals Jobgozomss LabsdsGomm sg@&mEgdds
0050 PbEs 5@M0smmMb s oYPsMogom bms asbobomb Lodsm-
mgdMogo oemgdol sbgdmde.

A. 3Gm3mG30mmmds

LogFMadmobm Ladstomal befdommbgmad@gol Ggbmenyzo-
ol 0bbEHMdgbBgdabogeb goblbgoggdom, 3MIM3mMz0nmmdalb & gb-
8900 o6 5696 ngHamjosl 3mbgmod8dn dyme bmmMdgdl dmmals,
36039 9350 039396 396MbalbbmEgdal 3Gm(35LL, HmIgmaz dad-
bo nbobogl 3mbgmmod@do dgmaza bmEdgdal dgfnggdal yzgmadby
2009335860 a3Dab 00gb@0xn306M935L.32 bodms(30590, Lows ™o
bmdo 3mbiMg@mmmdal gMmbs s 0dsgg bamobbl gmmdl, 36m-
3mEz0mmmdol  3M0b(303L  dgmdmoas  a3mgmb  godmbsgsmo 03

32 ab. sbgsg., Jan Klabbers, ‘Setting the Scene’ in Jan Klabbers, Anne Peters
and Geir Ulfstein (eds), The Constitutionalization of International Law (Oxford
University Press 2009) 35.
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bomabbl dmEiol sg339@ MG domblbolb NbEHMbggmymeznm, Gmad-
moms(3 gfmo Mmdgmndg bem@Mds dgndmyms Igmeg Gm3gmady
b dols bobomggdemme. sbmsbsbl, nmem gMbgb@m 3MabGmegmemma
dgdmazmageds, MHmA 3Gm3mMonmmdsdy ©o539dbgdym dnamdsl
Jdgpdemns og3qb3stmb bm@mdsc 3mbgmngdol Mgdmeyyznsda Jus
cogens-ob e bem3slb mmob BomImd8boemo 3mbgmagd@ob oMHmb.33
396dme, 3Mobm@mamemm 338 30(390L, HmI dgadmgds sMlgdmdeogl
3Mbgmogdo GgMogmnal adymgdoma ongmgdals jus cogens-ob
s3@damgals s 3omgb@nbgma bambal mgomgsdme 33930L  jus
cogens-nb xegdsl Immal, oy abBogmbs ©s 3oemgb@nbsls Imal
oEgdnmo  3ndmog@nco Lsddgomdm dgomsebbdgdals Babgrgzoom,
ab®sgerab 8og® gMoby 9339 0dgmgden EEYBLISYEa GyMo-
&mM0s LodmEsdme Mbos 3gMgMmoglb abMogmb.3* jus cogens-ol
bm&3gdL dmEnl sMbgdmmn bogsfommggo 3mbgmad@ol dufdy,
3abEMPmmm  a300030bmdL, H™3  3EM3IME30mmdol  Ggb@ob
30dmyqbgdom, 303mgmo m3@Godomyma 3mddmmdobo mMogg bm@Mdob
dmol, Bmdgmog admyggs ,g90ma bm@dal sdbmen@mEio batabboom
353039 9d0b Jgbodmgdmmdsl 8gm@ab Lobasbme™®S, myds, gb
abggg 08l 9dEANbggmymxzl, Hmd ,boska, HBmIgma gHor Gmdg-
modg bm@dal ¢bos Josaglb wbos dgdznfrgb dgbsdmem dabo-
ddsdeoy.

Logggmes, dgbadmgdgmons o1 o6s sebAmEal 3MnbEm@memb
dngf Jgdmmogodgdyma asdmbogomo asbbobaemggm dgdmbgggzsada
s@bgdmma Jus cogens-ols Mgmagzeb@afn bmmdgdal sdbmenm@m-
033g6s@oggman babosmals gombgolb 60360l 399 oygbgdals gotgdy,
039004, 3GM3mAgonmmdals §gb@gdl o6 dgndmosm gosgdmsb ad
bm&3gdL Jmnls Bo3mddbagma 3mbgmad@gda, Bmdmgdaz Lads-
gdM0350 SdbmeN@MEns ©s dodaobowady ndmbogg@nm Lafggd-
mmdgb Jg30Mnbdnfigdomo mmbabdngdgdnbasb. ,LodsMmmgdfogswo
Bbme@m@a” 83 3mbGgdbEda Fagdsmgds bmMdgdl, Mmdgmos-

33 Jodo Ernesto Christéfolo, Solving Antinomies between Peremptory Norms
in Public International Law (Schulthess 2016), 324-325.

34 Christdfolo (n 34), 306-307.

35 Christdfolo (n 34), 324.
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aobo(3 goobggzs ©amdzgdgmos (bmM3gdn GmIgmms  aogM(39-
mgdsdg(3 oMab mdds Bgndmagdgmos) ©s 08 bmmBgdl, Mmdgmms
35360(39mgd0dY(3, 360630330, dgbadmgdgmons MoMa amggel, doa-
53, 09) 3o 0bobno g3o3M(39mYd0sb, abobo 3oMmdomn g3gmem ngbgde.
LogFmedmtobm bLadstomsmda, jUs cogens-ob bm&dgda, Gmdgmos-
3965(3 »,a3900063935 bgdosammoa o6 o60b*E, BamBmawaqbl sbgon
3obol bm@3dgdals dogomomygdl. o0, LEmGgE sdo@mdss 3GMabGm-
gommb  dgdmmogedgds, GmIgmoaz  smoadgdl, Gmd  3GHMm3me-
3ommmdab Ggb@o Lbyym 306 gfomn ben@dal Labasbme 0dmgdg-
8L, dgmmogbgdgma jus cogens-ols bmcdgdabogsb aswsbggzol
4mazgmagsto  s3tmdomgal  sdbmmy@ne  obgdsbmeb. Gmamey
sbgoma, 3Gm3Mmommdal GgbBgdl o6 Jgndmosm smoaabmb
LogFmsdmMobm LadsGmnmals bm@mdsc gmbgmad@ol Mgbmmysaanls
GMoaommo 399obnd33d0L ©gBgd&gda, 3580b GMmeagbsaig, Ly
330ty 9gfmo bmMds 0dagzem bm@mds smooMmms, Mmd LodstMmsds
ngo a33mMnbs dg30MobdafMgdol sfgomnwsb, Mmame(z bm@ds,
Mm3gmo(3 396 »Mgma@030degds".3" 58 3gdmbggzeda, dgbadmadgmo
st 0dbgds 3mbxymoagddol  gomoghs 3Mm3mMzonmmdal  §gb@ob
a0dmygbgdoon.

Jus cogens-ob be&dgdlb dmmals 6o63mdd6oen 3mbgmmngd@gdbes wo
36abEmgmmmlb dog Bogadmgdnm Logmszosl Mm3 goggo,
3Am3ms0mmmdal §gbBob 3gmeyg dgdbmmwgs gbgds bmEdgdl,
Mmdmgdais 039390 BoJ@MIMozo0  gobyymeygm  0bGgMgbgdl.
BJBMOMngom aobmymagmo 0b@gfgbgdn Bodmowmagbgb 0b@gfg-
LdL, Am3mgdaz gmbagMymom 396 obsbggtmmgds J39068 96 g-
Lddo. Lombemal MEmads, BmBgmas BodG™IMagaw gobnymegm
ab@gMagbl  03o3L, yzgmody (bowo dogomamas. s©sdosbo o6
333000605 56 (3m(3boemn. 53 dgdmbzggzedn, 0b@gfglbn o6 smasfigdl

bgmymaol  asbbbgoggdygmo boggbumgdolb L3gd@ML. dLasgbocw,
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39 John Finnis, ‘Natural Law and Legal Reasoning’ in Robert P George (ed),
Natural Law Theory: Contemporary Essays (Clarendon Press 1992)146
(emphasis in original). ob., Joseph Raz, The Morality of Freedom (Clarendon
Press 1986), 322; Matthew H Kramer, ‘When Is There Not One Right Answer?’
(2008) 53 The American Journal of Jurisprudence 49, 63.

40 Michael N Schmitt, ‘Fault Lines in the Law of Attack’ in Susan C Breau and
Agnieszka Jachec-Neale (eds), Testing the Boundaries of International
Humanitarian Law (British Institute of International & Comparative Law 2006),
293.

41 Michaels and Pauwelyn (n 18) 368.

42 Finnis (n 40), 146 (bobasbdgymas 306z9mbBysmmda).

43 Matthias Klatt and Moritz Meister, The Constitutional Structure of
Proportionality (Oxford University Press 2012), 62; Robert Alexy, A Theory of
Constitutional Rights (Oxford University Press 2002), 404-405.

54



LadaMmmmob 3gmmmgda, N4-2020

@m8 bgdogddato 3orsbyga@emgdgde, GmamMs Jaggeo aofgg-
bgdm, gfmspgMon badygamgdgdas amgds@ndo Logszngdal go-
obogMgmoa, babadsGmmm od@mmgdal bndagd&uo gowsbygzgdo-
mgds 396 0gbgds bagymdzgmo LogHcmsdmEMnbmbadstmmadtogn dg-
3obgdabmgal. gb 4obbs gymnmgdom sbgs, 30dm3nbstyg ndosb, Mm3
LogFmsdmMobmbadsfmmygdMagn  ©amgdgdo  go3mgbsl  sbrgbgb
ab@gfMgbob modmsga asbbbgeggdmmoa hodmbomgamals ddmby wedmag
Lbgomabbgs dmbsboemygby.

3Mm3mmz0mmmdol §gb@gdol gbotn, goomsbmb @amgds@ntn
3Mbxmog@gdo gowsydiigr 3mbymal&ned bm@dgdl dmals 3ma-
36m3nbob s@dmBgboom, bygm 3306 badn gboo sMal gbermmmo.
ab 03ol of B6ndbogl, MmM3 3BM3mA(30mmdal Ggb@gdo per se
bm&3o03mbgmod@ ol Bgbmmeyznal go8mubagasta 0bb@wdgb-
Bgd0s. odze, o3 bLyggnsd ohggbs, M3  IHMIME30mmdol
&9gbBgdo  asdmybopgastin  3obgbos  asongdgmo  bmmdsmgmb-

Bmogd&gdolb Bobsomdmga, Mmegbsg dm3gdgmo bm@dsm gmbygmag-

&0 dma(zogl LadoMomgdMogoe SobmmNEYM, BogGmdMngswm asby-
y4mggm ob Nmabsdmdm bncdgdl.

B. Non-liquet

Amgbsg bemfmdemmbgmod@al Mgbmmysaal yggms dgbsdemm
BMoaonma  LagMmIdmMobmbadstmmgdMagn 3gdobobdn godm-

aboaaso  omdmhbogds  3mbymng@do 3ymey bm@Igdl dmeol
09656 donl oboEagbs s MmEabs 3Mm3m@zonmmdal & gb-
&g003 oM 9730@RJ05MY0> 3o3MEJegosl, dgbadmgdgmos 3od@o-
3M0,* Bm3 LoBmbodstomagm Non-liguet gzmscs30s Mbos 8mgo-
dggmomo  g93mbaygbgdgmo  mbobdngdal  ¢3960L3bgem  Lodge-
mgdo@. od3oms, gb bgds Babbo absbagl ndals Bggbgdsl, Am3
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International Courts and Tribunals 35, 49-50.
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‘Non Liquet and the Incompleteness of International Law’ in Laurence Boisson
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Court of Justice and Nuclear Weapons (Cambridge University Press 1999),
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46 ob., Lucien Siorat, Le probléeme des lacunes en droit international :
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and the Judicial Function (Oxford University Press 2014), 247.
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48 Hernandez (n 47), 249.

49 [lmar Tammelo, ‘On the Logical Openness of Legal Orders: A Modal
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International Law’ (1959) 8 The American Journal of Comparative Law 187,
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THE CONCEPT OF LEGAL DILEMMA

Valentin Jeutner

Translated by Lasha Lursmanashvili*

This article is based on the monograph (/rresolvable Norm
Conflicts in Infernational Law: The Concept of Legal Dilemma) of
Valentin Jeutner pioneering the concept of legal dilemma in the
doctrine of international law. Briefly, the concept of a legal dilemma is
a theory of irresolvable norm conflicts. The concept of legal dilemma
serves as a normative exposition of the international legal states of
affairs where the conflict between two legal norms is so fundamental
that their adequate resolution through norm conflict resolution
techniques of contemporary international law is impossible. In this
article, the author conceptualizes legal dilemmas as an unavoidable
and irresolvable conflict between norms of international law. The
intrinsic nature of legal dilemmas resembles a legal state of
superposition where a given conduct is both illegal and legal at the
same time. That is, if one norm is favored over the other, the other is
necessarily unduly impaired. Upon providing the general legal account
of the concept of legal dilemma, the author responds affirmatively to
their presence in contemporary international law. Subsequently, the
author ventures to demonstrate that various legal devices to
accommodate legal dilemmas once they have arisen are
unsatisfactory. Then he establishes that judicial institutions — for a
multiplicity of different legal and non-legal reasons — do not represent
an appropriate forum for dealing with the various substantial problems
posed by legal dilemmas. Thus, the author proposes that judicial
institutions — instead of deciding the legal dilemmas themselves —
must issue dilemmatic declarations when confronted with an

* Researcher at Michel Mouskhely Institute of Sulkhan-Saba Orbeliani
University. orcid.org/0000-0003-4937-4022
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irresolvable and unavoidable norm conflict. Dilemmatic declarations
communicate that a legal dilemma exists but do not resolve a dilemma
in favor of one or the other norm. However, the author warns us that
the issuance of dilemmatic declarations must occur only after the most
rigorous and careful application of norm conflict resolution and
accommodation techniques. Importantly, dilemmatic declarations do
not themselves decide the legal dilemmas but delegate the decision-
making competence to the archetypal subjects of international law and
the authors of the legal dilemmas themselves — the States. In the
author's view, the final say over the decision of the legal dilemmas falls
precisely to the States due to the inherent epistemological and/or
metaphysical difficulties associated with deciding the legal dilemmas.
A State’s decision of a dilemma possesses no legal precedential value
and after a State has decided the legal dilemma, the judicial
institutions should then enforce an unduly impaired norm. Finally, the
author posits the merits of dilemmatic legal thinking in the international
legal thought, one of which is to enhance the conceptual
understanding of international law, transcend the binary
representations of norms only as legal and illegal and to enable States
to engage with and reflect constructively about the problems the
existence of legal dilemmas presuppose.

Key Words: Legal Dilemmas, States, Norm-Conflicts, Irresolvable
Norms, Non-liquet, Dilemmatic Declarations.
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Jdggasm, 3mdaboobs  ©  3oMmadgbBol  mEasbmgda  gs03bm
Bggfgdom. gb bodegomom o6 gsdmoagds 0dabmgal, Hm3 g3Em3sl
dmgdomadadg mfngb@nfgdamo gsdmdg@yzgmgds dngzgb. dabsmg-
d0s ab gog@n, Hm3 dgdamdda meogzgdo dgd(3nfigds dmbrgds. 2014
Broesb 3mdabos 3gbsdgonm dg3(306gds s dobidn Bggto Lbabgema-
Bogmgdal Bbmemme mn dgbedgrn omBgds. Hm@sianl Lab@gds
Bg36-bobgmadbogmms Imal LodsMomasba domsblbol @bHYbgge-
ymgzol go0obBo 0d6gds. g3@m3atmsdgb@ols dgdmbggzsdars, do-
96390l Hogbogdac 3sdmbggmma 3mwdngn MommgbmdMngn dMms
39330600905 s 306 a3gb@nb BggMms Mamogbmds, 36gdnrgb@ ol
a3mymgdom, 750-3wg ©age.

©gdm3Modommo gmgdgb@al asdmoagmgds

23a3Mmmo@, 3oMmadgb@al Bmdnbsmmno dgdznfigds 39-
3EAm3m30amas dobo 360d369mmdal Batobbmsb, Gm3gmocs mabo-
dmbol  bgmdgyPmgdom  dbmmme oy 3o0bMgds o oM
30fngdoo. 930m3smmadgb@o bodstommosbo dgadmgds obsbnsom-
gL, Bmame Gggm@dob 3Gmgd8ob godsmxggdamo (3s6b-a96 @8
3m&9gM0ban). 306mB3gdmol Mobadn 3mddgmgdabsl, ngo gobmgds
Lodgmb bsLEMMa oM@bamn s g4bgds Mgmgds, dmbsbamgmd-
©qb gfomdmoga a0sby3zg@omgdol 3ncmgdsdn yzgmes 0d Lsgomb-
056 33938069800, BMBgmdys Laddm gosbyzg@omgdsl nmgdl
M3Eogmgbmdaoc. dgogasm, ghmmdmogn 350569398 0madol domgds
Bobow 073939 ©935@gdom, 3omadgb@n dnomgdl dovyxg@ol dgde-
539800 bLEmE YRmgdsl. s dmemb, ngo 0Rgsl 3mdaboal 36g-
BoEgb@b s dgydmns ademm 3mb domansbsw 3m3nboals s6Rggs.

330bmob, ©gdmzMo@G ool 3M0b3n3lb 3ofMggmo gMam 3s@o030,
A3 bgmdg3enmgdal §gdbEdo (30mzg ez sMImdmes. dsbda
30bndbymos, M3 3ogdoMa smosfgdl Lagmmata dmdomadqggdols
®565LEMAMASL, nbgzg Bmams BomImdswaqbmmdama gdm o=
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Gool  360b303L, MmIgmbsg gzdm3gmo  (3bmgMgdol  gmeyga
dng(3gds  93Mm3oMmadgb@al, g3dm3mmo  3oMGogdolb  ©s -
50bnd3zbal @aMbns — ©onb@gMgbgdyma mmdabGyHo ganugdolb
dngf. Bo3mdoa gbemmdamn @gdm3fs@nal blbgbgdmm gmgdgb@gdl
059358 gds 30MEsdnMo ©gdmyMoGoal gmgdgb@o: ngn gbgds dmds-
mogdgms  Logobmbdpgdmm  abozno@ogol  Bmgdsl, Mo ag-
mobbdmdl 0dsl, ™3 1 Bomomb dmgomadql, Bgzo-babgemadbo-
Bmgdal g6 339mmo MomEgbmdowsb, dgndmosm sadyemb 3mdo-
Los,  dgodgndogmb  Boboowgdgdo  g3eimzegdomal  LadoGmmals
Lo goobgdby.

©gdmgms@ogmo gmgdgb@gdals do@gdal doybgmsgom, g3mmjog-
Jdofol ©gdm3@e@ommn mgao@0dnmmdabsmgol (3oem gabdg pgmds
ot omal  bLogdsfobo. bodwgorm ggmm3ym  mgao@ndsznobomob
9fmaE, MHmdgmag 93emM3eMmsdgb@nl 85339mdam bm(3ngmogds,
Logofms dgmg ggbdg amds, b gemgbym 3smmsdgb@gdmab
MA00gMomos.  s80Gmd  bodegomoe  daobobomdgdgmos,  MmI
mobadmbals bgmd 3936Emmads sbggg sGbgdomae sdmagMgdl mgan-
&08s(300l 53 Bgmerg g dob. gfmo 3bMng, smbadbyyma bmM3ngmogds
Lodgmda Bggfn LabgmdBogmgdals b3gdol NEG™ ©7dm s aMmmn
©o0bg0M0dgd0l gbom. m@mIsgn MIGagmabmdol sboma 3&ab(z030
Logbgdoo  Lgomegds  LogHomsdmEabem  Lasdstmmalb 03 Bgbgdals
B3 mgdL, Hmdmoal dabgogoms(s, ymggm Lobgmdbogmb, bowowal
dobgooze, ghmo bds og3L, s ©dsGgdom dmambmal domosba
dmbobmgmdol 65 %-0s60 3Magmgbmdal s6Lgdmdsal. dgmgasw,
dmbobmgmdoo dpowsm Byze-bobgmdbogmgdl, Bmammogss ag-
3sb0s, 390 Bmbs g4690sm Lodgmdn, g0bsnwsb gomgaomalibabgdama
0dbgds 3omn dmbobmgmdol 3Bm3mEzommo dgbodsdnbmds 3o3d0-
0L 3mbobmagmdobmeb. odgweb godmdwnbsatyg, 6dob dozgds P&
©q3m3MoGonmo 046909, Moasb asbmmgdao sab(s 0gbgds dgazo-
Lgdamao 3533060l Mommggma dmgsmsogal dmeodognca Bagal —
ndgmbog ghmgbymo 3oMmodgb@gdn s dJmogmmdgda gowalsg-
396 93mg3egdnml — bodwgomo mafMgdamgds.  $3s30MAMMmS,
9m3bmmo  3oMmadgb@gooi sygobomo 0gbgds gz@m3dgma  dm-
Bomggdal Gobgda, Moz — 33080690 — Logd@oncow bgmb Jgubymadl
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3938060b 306 Bbgznmbamigdsl. gl LabyMggmo dgbo@obo o-
GOmo 9bos aymb (30m39 HBOMEMIMmom §3¢m3s3306dn gemg-
byemn 3o6madgb@Bgdols Gmmalb dgbobgd”, GmIgmoaz @dOHY6ggem-
yogb 36A(39m0 s B3 gem 360d3bgmmgabas, @Mmama abgm-
ds(300L JobmEgdols gMmzbymoa 3oMmodgb@gdol ggadgdals dgbobgd
9360m3mm  3obmbdgdmmdsbmsb Fndstmmgdom. sdobmob ghmoc,
308MNM30gdd  gMmgbyyem  3oMmadnbBgdlb dmEol  0obsddHma-
mmds: 5mbadbymon dgodmgds gobbmM(sogmegl Ladsfmmsdgbgoo-
dmGobm 3mbaygfgb3ngdol gm@m3nm ©s Mbs gdbabycgdmegl be-
9fom  gehmgbygmo 068 gMgbgdal  gogfmasbgdsl  g3cim jagdatols
mbgbdg. Rgdn dgbgommadom, s¢badbyma (33momgdal dmmmmaba
00 bsbos sMmlLgomdl, M3, 0350, S330Ma306m9ds 93MM3Mma
LadMzgmab ddmbg gMmabaymo 3oMmsdgb@gdal sMbgdmdoon.

9Bm3bmma 3Gm3mad9dal go@smadaczos

3060393 3963560530, Bambymda bdaMow 04dbgdmms dmadggdwo-
mgds, Bm3 g3m3nmo 3obmb3pgdmmdal dgdwdsggdedn dbogl@o-
30 o6 3mbobomgmdws. ggogfemn bamobygmgdsl bogymema
303mgbal  g3Bm3nm  ©mbgdy  gozfzgmgds  dggdmem  Ladgmb
d9339mdom, abg Bm3 ose o6 dgbybgdymoaym LodeGEsdgb@m
3MBEOMmam. gfmgzbam 3Mmgd@gdlb dmmal dggco MHormma 3Gm-
9J&0L gobbm@zngmgds g3em3nma gbal sMRgznm dgadmgdbme,
(o3 30Bbo© 0bobagws gMmgbym ©mbgdg 363539 gde@gdnbomgals
339600l s3mob. Jgdamddn, domogfmds gemgbym  306mbdwgd-
mmdsdn 033mygdgbGoznal Lognmbmsb s 3ogdamgdym  Lobsmbm
sdmmgdal 93em3nm 3omEgdnmgdgddy domamgdoms s L-
mod  Jobodom@o 033mmgdgb@o(snnl dgbobgd 330ty byagdom
3abmbmds. dgfMmobdo dGanbgmal 3bGowsb Mgmgdsdmbomagdals
Logomanmm Ndn@m3szool Jgbobgd omgmMamao (3693mgdal bsboemn
OG0 503G gdmms basbanls (3693mgdL, gnbsnwsb gowsebyzg-
Gomgdgdn, Gmdgmos dodsmomsg 3698 gbdas sMbgdmdws, agfMds-
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boals dmbsBoemgmdam aym SOQQB‘QQO.Z 3936 Jgdmbgggada, sbgm
Logdggddy 3obyybolbdagdemmmdal dGagmbgmbdyg ©ogabEgds Ybadam-
omme begdmes, bobsdwgomgdn, dosmdy 3sbybaldggdgma dg6-
obo ogm.

936m30b Agxnm@daol 3Gm3gbds s dgbadmms sbggg 3gcdsbaols
B OsnE bagmbLEGMEom LobsdsMmmmdn gobbamymads Log-
398 035803 gdal g3Bm3mmo  mEEgMol dgbobgd, sbmgdyma
doamds Rodmoysmads. dbogb@ogo Mdsm asdmgbadmes ©s
sbmo bLoggmoma ggmma3yman 3sbybaobdggdmmds asoblgbrs. of(y
aby oo bsbns, Mo 356 mogobo Lsdgzogdaodgm mgobo asblbs
d0mbageda. 2006 Bemals 3obyGmmb onpm gofoggds ggogfomym
bgmobygmgdsbmeb, Gmdgmai nmgomalbobgdl o3 «3065L36gmals
dmbobomgmdals g3em3yma bl gmM3nfgdal 3Gm(39Ld0, NRH™
39803, 93 3Gm3gLob babyal g@&e3dgzy ImMbsBoemgmdsl. ofgwsb
dgodemgds  303gmazbmm, Gmd  LbmEowm  0dbgds  Jggebgdamo
dnbogb@oanl @mydgdo mobsddMmmAmmdals dgbabgd, Gmgmo(s
356gMamns 49635600l doMamswo 3obmbals 23-g 3xbmda. ymggmo
dgdobgggabomzal, @oogfomymds  bLogmbbEogom  Lobodsm-
onmd, m030L gosbyzg@nmgdsda (Maastricht-Urteil) 53 magemgdsms

353myq690s 3mbLE G (30NE gomEgdymgdaw Joohbas.
MR gds3mbomagdams bobGgds s LydboosMmmdol 3Gab(3030

Jomdo@mbgdm o  dsGmbgdo, gHmgbymoa  3oMmednbGgdab,
axcmm  daboo 3o ggMdsboal  dbogb@ogol  dmbsbammgmdal
3060306 Jogyszoton mabadmbals Mggm@dal 3Gmgd@olb dgdwmgama
ab3g4@odwy: YBmgdadmbomagdoms LobGgdal GgmEasbadszns ©s
Lydbowosmmdab ngol godemagmgds.

MRBmgdsdmbomgdgda: Bgda sbGom, ygzgmodg dg@om dgoganl
dm3dGobo (33momads 353m3abafgmdl g36im 3o3d0Mal, Mmamei(s
Ly3MObozomboey®o  bobomals 3gmby  boGomymma  LodoMomsorm-

2 ob. Ralph Alexander Lorz, 'Kompetenzverteilung im europischen
Mehrebenensystem', EuR - Supplement 1-2006, p. 43 (44).
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Lndogd@ob, sbemgdaGa s@dodgd@nMowsb, Mo dgdmo 339 oym

boblgbgdo. GMoaommo  Lgg&mzsbo sMdndgd@nmal  dmdmals
Jdgegasm, 3933060 adgbl 3mmEaboMgdam namgdsdmbamgdsl

Mmam@i  gfhomomogo  boghom  bogofgm ©s  gbogdmbmgdals
3mmo@ogol, s3fMgmgg, dmmosboe moz30byBmgdal, HLogGmbm-
980bs >  BoBmomBbagymagdalb  LogMzgbosb  ©o393d06Mgd0m.3
3mmo@ngol LygBmms ghmmdmamds, Mmdgmdg Bzomdsg bygm-
LobgmdBogmms BbMnEsb 3sbsdwg bmmme  Lsdmsgfmmdmomsdm-
0bo 006533GM3mmdal 39dzgmdooc bmM(30gmgdmes, 83¢sdsm —
Logomonmme sMagmmn LB3gosmymMa 30MHmdal gsmgzamalbobgdoo

— 0b@gatomgdnmos  LydMogHmgbym aswsbyszg@ommgdol d0dmgd
LEONYIGYHG6dn. LogmbLGoGEom 3mmo@ogol jyobom, gows-
by39@0mgdal 308mgd LEENJGNEeTo gobbmM(0gmgdam >3g356
(33e0gdals, Agdo sbMom, gcm Jg@n bmbs o43L, g0y gzcm-
3o38060bogal 3306y  dbomo  abmagoeemGo  M@mgdsdmbo-
93930l daboggdsl, @Moboi mabsedmbal bgmdgzmmgds, sbgsg,
abobagl 80bbow. 3oz YBcm 360dzbgmmgsbos g3cim jogdatols
3qbobgd bymdgzemmgdol 39-5(1) dnbmdn 3obaggdol 36063030l
30MsdoMa gomgamnbbobgds.

Lydbowoommds: 3gndmd, Lyydboosmmdals 3M0b(303al asdmo-
96905 mabadmbal bgmdgzMnmgdals yggmady mafgdamo Hggm-
dss. bymdggfnmgdada oMnlb d(zgmmds, Gmd Ldbowasmdol
3Mobegma Lsgdome yidomm 3B gmoydo dzoztn dogmbEmm-
mgdgma 394060b3ncn smagdnEzmb. 53 dodbom, ghon s, Moy
dg0gddbs, ofal g.6. sMgymo dg@ymdabgdal Lab@gds, Hmdgmds(s
Jd93am3 3mma@ogn® (33momgdgdmsb gfmee bos dImabrabmb
ex ante 3mmo@ognfn 3mbGMmmo. bgmdgzmgdal jowgs gfmo
Losbmas 936m3al BommdLagmgdal LabodsGommmadn Jgbo@sba
sbagma babal Losdgmazom Lahngama — Lydbowostmdal LacBgma —
oms dgbadmgdgmn gobrgl 3Mm3genemman ex post 3mbgmmmo.

o8 Mol ammabbdmdl ol 3mbzMg@nmen? g.6. sMgumo
dg@ymdabgdals LobEgdal datomswo abGgeglbn gemgbma ofme-

3 Supra n.1 (p.7)
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3968 960L bLydboasGym 3mbBHMEIn Rstimgs s dJommgal babyol
9893bg Lydbowostmmo JgGymdabgdals go3930lb Jgbedmydmmdals
dnboggdss. Imdagamdo gHmgbyman 3o6madgb@gdabs s g3fmadsma
Lo 3obmMbAEgdmm MmMasbml nbgmmMdamgds gzcmgmdobool Lo jobmb-
dgdmm Bobsmawgdgdals dgbobgd gehmommymsm bos dmbrogl,
oms dom dgdemmb gogmabal dmbogbs goebygzg@omgdals dobomygd
Gdmeadn. dgdamd odobs, @hgds 8 3306, GmIgmo gmdmds
©o393d0mo mbabdogdol bydbowosmdal sbdgd@al gobbomgsb.
03 Mol gobdogmmdadn gfmgbmm 3oMmsdgbBgdl dgmdmosm
obadnmgdygmo dmbadMgdal gmMdom godmb39b Lydbowastimma
Jdg@ymdabgds. 530l Jgdwga, 93EmM3Mmds Lo 3obmb3gdemm abli@o-
&0Eg03s, Lo3obmbdmgdemm 3Mm(39Ldn, by gsamgamalibnbmb gL
JdgBymdabgds, od(ze doboom dgdbmmoMmagda o6 5M0sb. blgbgdama
Lo JobmB3gdmmm bBabswawgdals Mmoo gosbobyggs dgodmg-
35 3mbrogl bmmme 03 dgdmbgggeda oy gMmgbamo 3eMmsadgb-
&gdab 1/3, beoaenm mogobygzmgdal, MbosgMmbmgdobs s doioem-
dbogmgdal bogM(3gbosh s333nfMgdama Lagombgdals dgdmbgg-
3080 — 1/4, a59mb39896 LydLosGME Fg@&Yymdabgdsol. sEGgnma
dg@ymdabgdals LobGgds gbodmgMgds gzMm3al bs3obmb3gdemm
mgobmgdol  gogemomgdam  gomEgdymgdsl, Ros@efmb o3
Bobowowgdgdal  LEnmymgama  dmbdgbgdo  ©s  ©gGSENMO
©o5bodmmb  Loggmomo  3obmb3mmgd@gda. sbgmn gmMIsmyMa
39mEgdmmadgdo bgmlb dgubymdgb HmamE(z mgomsebsmadl, bLo-
gogMoma  malb  doggdob  3gdzgmdom, obggg  gossmgamgdgb
Logofgm obagmadba(s.

LydboosmMdaL s(330L bsgombo Ybws oaz0Ma30b0aL Lndbo-
©036mdal LoRgmol Jgdmmgdom (LoRgmo, GmImal Logndgg-
mo  Lydboosmmdol  3(0b3030L  oMMZg3es).  dsmaramdol
®omdadg LomRgmal gb Labgmds BGHEEL LYdboosHmdal wecmzg-
3obmob  o303d0Mgdmmn  Logombal  LobsdsGomm  gsbbamgol
dgbodmgdemmdsl. 93 @AMy, dsmommdal momdaby dmaswo Laf-
Bgmmal 3g@obs dggdmmo dbmmme a0gMcnsbgdols abLEGGNEgdLS
5 B6g3@-bobgmdbogmgdl. mgbomgmdan, badhgmal Batoaqbsdy
MBmadsdmbor ofms by asadbetis o LaMRgmal Bofeggbs
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Jdgdemns  gfmzbymo 3ofmmadgbBgdol 3oms@gdl s Mganmboms
3M30& @b abgom Lsgombgdbg, EMIgmmsb ©s3ogdamgdomacs Lo 3mb-
Lym@oome o3 3obobzbgmobmgol ¢bos dngdemsm bmmdy. by
3, a963sb0sdo, dMbogb@ogo s dbogbHsgo — macmmgnmao
©53m30090mo  046gds  N@mgdsdmbomo, dga@obml  LamBgma
domagmmdal momdsdy. 3o6madgb@gdobomgal gb sbemsdnbaggdama
MBmadsdmbomgds,  abgzg  Bmam@i 9337 bgdmosmbyfamao

sMgnmao 398 Ymdobgdols bobGgds, 33mogzseis ggMdbgds 0d owgsl,
Mmd ghmzbymo 3oMmsdgb@gdo Lyobynsmmdal 3M0b(3030L d¢)-

bgdMongo 3(339tmgdo 5M0sb.

BoaMod Mmame ¢bos 8mbrglb 88 Mgym@dgdol dggebgds?
dgpdemasm oo bobsdgmgdn smdmabg®sb ob Lobyb@ggdn, o
badoFommal 8mgddge LobEgdsdn oMLYdMAL? sEMgnmo dg@ym-
d0bg60L LobBgdob 0d3mg89b@ o300, bogmgdoe dambos gobbmzo-
gmgde@o ogmb. 1998 Bemawsb 2004 Bmodwyg g36mgegdamds xsdda
18 167 gammozns s 750 wofgd@ogs doomm. 35dabsiz o,
Amgbsg 03 Hganms30gd0b mmdal bomo Lobmggmmm-badgnMbgm
9a99ma(3090dg dmeal, gb Goigbgo Bmggdl dmedgdonmgdsl, Gm3d
d0mbgmol dgbmdgdal @gMgxnbgddo ymggmomy BuMEmgdal bo-
33860 0gMgds. 5¢bndbnmoawsb 353mdwabafig, dambos, ™I Lixyd-
LonaMmdal 0boognEmsmENMn s 33omogoofn sbamabal ¢b-
Gbggmymgs momgdal dgmdmadgmos. gzgmogmcal Locmsgg ow-
3960mo 8 33060560 dg3gnMmzggdama goss (bLbgsmsdmmab, be-
3MBLEOGNEOm bgmdgztgmgds amgamabbabgdms 30wz NBG™
dmgmg, 6 3306056 30(90[)). 9L 3gMomen, Gmdgmo dgadmagds oM
30 00035mabB0bgdogl LodsMmsdgb@m sMmamgagdls s dbgsglb
35693mgdgdL, Bog@mdMaga dgyydmgdgml beol gzgmedy odse
Loggbn@mdg 93 GMgamma30gdol 0sb3wmgz0 dgmgagdol gobbaemgsls.
9L 0308m3d, MHmI 0d PMHMabomgolb, MLy MBoEosmYMa sGbgdal
d9339mdom, gfmzgbmma bgmabagmgdal mMasbmgdsdwmg doombyzl
53 30Dbom gogdegbamn g8 ymbdabgds, bgdmambodbyymon goms oo
bbol gobgmo ngbgde.

o330 abgor godmbsjmal d53mbgggedaz 3o, Mmmgbsi LydLo-
ostmn dg@ymdabgdal gogdegbs Mmoo Imbogds, gzcm-
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3mmo abb@n@m@&gdol ghmagMmn gomogdmmads 53 dg@ymdabg-
b0l Ibgggmmdada  domgdss. oy dom 83l LgBgamn  sgzom,

dgydemnsom on(3356 Lagmmamn LadsGomgdfngn dgbgonmgds ©s
Lo JobmB3gdmmm  Babowagds Y(33mgmo  ©IGMZMb.  gosbab-
®30bomgalb bagodm 0dbgds gMmzbamon 3o6madgb@gdal 1/3 o6 1/4
(Bmamez 93sb dgodmgds ncbmgmgl gbodsedabo Lodmszns), a3
33589000 dmambmgl 360d365mmzs6 JmmEabagosl bagMosdm-
obm ©mbgdg. ©dal gobbmEzngmgds  domamgdyem 8 3306006 3g-
Gomedo bsjdsme Hormma afbgds.

dgmerg 3bMng, sbama Lbabal LaMRgmo, Ldbowastinma Lathgmo,
3ma@gbam Bodogow Mbws Asamgsmmlb 0dwgbsw, Medwmgbsoms(s
dobo 8dmgJdggds gMmazbyma 3oMmedgbBgdol ™mMogzg 3omodob
Jdgydemas. gb badhgemo, ggogfemau Bgz@-babgmdbogmgddn sdmo-
96g0Lb  obgmo @goghemyMo ghmgnmgdol Gmeb, Amgammoges
dbogbmsbmgdn s yggmes bgg@-Lobgmdbogmdn Mool Ladsmmos-
396@™ m3mbazonl Gmmb. abog bmd (3bowos, H™MI LodsGEsdgbGm
M3E0gmgbmdal ymggmmgol dggdmm gogmgbs dmgbeabs 3ol dogm
©5603bma dmogmmdals  3gdzgmdom. oydze, 98 MgPmMEdody
donob nn 03900980L ©adYafigds 3oab(s o6 dgadmgds. 5dals gfo-
9fmo 30dgdo o0l ob, HmI god@ob owamdnl dgdwga asbbme-
30gmadaemo  LabsdsGomm  3mb@fMmea  LaMhgmoal  Lbaggydgmals
se3mgbgmal gmeg Lo zgomgbm abss. dgdmgan dadgdo 3o scalb ab,
M3 %96 303 asbomzzgzos: ggmmadnl doModbogmgdol Lobo-
dotonemm  dobo 3mBGEMEOlL dobdGedl gos3M(39mgdl NBmgdsdm-
Lomgdobmsb ©s303d06gdmm odfsg dgznmbgady, GmMIgmbyz 3ob
3abimbo og3L aobozgdn o GmImgdag 93 dmemm MmL bdoMow
mengbo 360336gmmdals do@omgdgmas, o LobadsMomm s jds-
ymgomeagds dbmmme bndbogasmdals 3608 gfondal dgdmbdgdoom,
(o3, Lndboosmdals LamRgmol gs8mygbgdol LeyzgHmda, bgmo-
Lagmgdol LBmAgo yzgmedg 363037 36Mg@gbbogdal mogowsb

3(30mgdsbs 308m06333(go.4 ©> dmmb, Jgmdemgdgmoas 3gmmemo

4 ob. sbzMomgdnor Peter Altmaier, 'Die Subsidiarittsklage der nationalen
Parlamente nach dem Subsidiarititsprotokoll zum EU-Verfassungsvertrag', in
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0dsb, MM g36m3al JoMomdbogmmgdal bobsdsGomm, dbmemme
o dbmeme sbomn Lobal LafMRgmal godm oMbgdomsw Jg(33e0b

mo30b0  0Moboodznal ogodrg oMbgdmm, domasb dgbemonm
BoMamadl.

abg M3, ygzgmoxnol gomgomabbabgdom, Ggum&damgdama
Lydbowoodyma  3MbGMmma oM bes oymb ,a0dgMosboe  dm-
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EUROPE’S NEW REALISM: THE TREATY OF LISBON
Hans Jiirgen Papier
Translated by Gvantsa Gugeshashvili*

Abstract: The article by Hans Jirgen Papier discusses the
institutional reforms of the Treaty of Lisbon. The author assesses
whether the innovations of the Treaty are suited for restoring Union’s
capacity to act.

The author welcomes the changes in the organizational structure
of the EU. He considers that the most far-reaching change results
from the new architecture of the European Union as one of a unitary
legal personality with a supranational character.

From the author's point of view, the reinforcement of the
subsidiarity principle is the most valuable reform in the Treaty of
Lisbon. However, the weakness of its protection is still here.

The author wishes the Treaty to give a clearer picture of Europe,
of both its inner and outer boundaries.

Key words: EU, Treaty of Lisbon, New Europe, Supranational
Character.

* Associate Professor, Academic Director of Michel Mouskhely Institute of
Sulkhan-Saba Orbeliani University. orcid.org/0000-0003-4586-2731
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KOREMATSU V. UNITED STATES:
BETWEEN DISCRIMINATION AND LEGAL SECURITY

Irakli Karitchashvili*

“Korematsu v. United States” is one of the most important and
precedential cases in the history of United States in terms of
introducing new legal practices and approaches, as well as raising
people's legal and cultural awareness. This is a case that is similar in
content to other controversial and almost discriminatory rulings in
recent U.S. jurisprudence, but differs substantially from most of them
in its paradigmatic and historical significance.

Korematsu v. United Stafes has been viewed in the US history as
a model of the opposition between the need to ensure national
security and the individual rights of full-fledged citizen of the country.
It can be said that today the decision is completely overcome in
formally, however there is a big gap between the formal overcoming
of the decision and the complete exhaustion of the disputed issue
within the legal society (which can only be achieved by implementing
new laws and moving to a new stage of legal development).

The prelude to all this was the morning of December 7, 1941,
when the Japanese Air Force launched an attack against the United
States Pacific Fleet, based in the waters of Oahu Island, the capital
of Hawaii, at Pearl Harbor. It is safe to say that out of the losses
incurred in one particular operation in the history of the United
States, the bombing of Pearl Harbor by Japan ended in the most
tragic consequences for the United States.

On February 19, 1942, President Franklin D. Roosevelt signs
Executive Order N9066, initiating a controversial World War Il policy
with lasting consequences for Japanese Americans. The document

* Master of Law, Researcher at Prince David Institute for Law of Sulkhan-
Saba Orbeliani University. orcid.org/0000-0001-7731-8349
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ordered the removal of resident enemy aliens from parts of the West
vaguely identified as military areas. Japanese Americans were
forced to relocate to so called internment camps because they were
a vulnerable group for the Japanese Intelligence Agencies, which the
authorities claimed posed a potential threat to the national security.

Fred Toyasaburo Korematsu was born is Oakland, California on
January 30, 1919. He was a Japanese American civil rights activist,
who actively resisted the execution of Order N9066 and, unlike his
parents, refused to leave his place of residence and move to
Internment camp, which later served as a reason for his arrest.

It is still disputed whether the decision and the executive order
N9066 on the relocation of Americans of Japanese descent were
motivated by discrimination or the state acted simply out of a need to
ensure National Security. As already mentioned, it all depends on
which side we look at the overall picture from.
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T Titshaw S., Sam-Sex Spouses Lost in Translation? How to Interpret
“Spouse” in the EU Family Migration Directives, Boston University
International Law Journal, Vol. 34:45, 2016, 51-52.

2 Treaty on the Functioning of the European Union, art. 21(1).

3 Same-Sex Couples, Free Movement of EU citizens, Migration and Asylum,
European Union Agency for Fundamental Rights, 2009.

42009 Bqemb Mmegbsz domadn 393000 mabodmbab bymdg Gmmads, 8abo
gfo-gfmn 3oDobo aym LagMom bLsgdogMoom 3memo@ngalb sMLydmds
3933060l doaboo. ob., Consolidated Version of the Treaty of Lisbon, art. 63,
2007, O.J. (C 340/01), 61.
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5 Gyeney L., Same Sex Couple’s Rights to Free Movement in Light of Member
States’ National Identities: Legal Analysis of the Coman Case, lustum Aequum
Salutare XIV, 2018, 153.

6 Tryfonidou A., Awaiting the ECJ Judgment in Coman: Towards the Cross-
Border Legal Recognition of Same-Sex Marriages in the EU?, EU Law
Analysis, 2017.

7 Boele-Woelki, K., The principles of European family law: its aims and
prospects, Utrech Law Review, Vol. 1, Issue 2, 2005, 160-161.

8 Lipka M., Masci M., Where Europe stands on gay marriage and civil unions,
Pew Research Center, 2019; ©s858,., ob., Felter C., Renwick D., Same-Sex
Marriage: Global Comparisons, 2020.
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9 Boele-Woelki K., Legal Recognition of Same-Sex Relationships in Europe,
Tulane Law Review, Vol. 82:1949, 2009, 1955-1956.

10 9l d39y469800s: dmmasmgon, 3memmbgma, benmgsgon, MbaMgmn, mag30s
s mn@3s; ob., Stehlik V., The CJEU Crossing Rubicon On The Same-Sex
Marriages? Commentary on Coman Case, ICLR, Vol. 18, No. 2, 2018, 87.

" Commissioner publishes observations on the absence of legal recognition
of same-sex relationships in Romania, Council of Europe, 2020.

2 The rights of LGBTI people in the European Union, European Parliament
Briefing, 2016.

3 Tryfonidou A., Awaiting the ECJ Judgment in Coman: Towards the Cross-
Border Legal Recognition of Same-Sex Marriages in the EU? EU Law
Analysis, 2017.

4 Kochenov D., The Right to Have What Rights? EU Citizenship in Need of
Clarification, 19 European Law Journal, 2013, 502-503.
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5 Case C-673/16 Coman, Hamilton and Asociatia Accept v Inspectoratul
General pentru Imigrari and

Ministerul Afacerilor Interne EU:C:2018:385

16 5mbob0dbsg00, M mn]LgddmMaal LobsBsmormmb Bnbabbstn gowsbysg-
Gomgdal 3Mmgams o6 gumabbdmdlb ©og0lb gosbyzgdol, ob d5dm-
0gofgmagds 03 Logombgddy 0b@g3Mmg@ozngdom, Mabsg 3ol Bgzma
LobgmdBogmb Labsdsmmemmagdo osg35mgdgb. ©az0L Lodmmmme by3z9@ L,
Bg3tin Lobgrmdbogmb bsbsdstommm;  ab., https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=LEGISSUM%3Al14552

17 Directive 2004/38/EC of the European Parliament and of the Council of 29
April 2004 on the right of citizens of the Union and their family members to
move and reside freely within the territory of the Member States amending
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC,
68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC,
90/365/EEC and 93/96/EEC.

8 Coman Case C-673/16.
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19 Charter of Fundamental Rights of the European Union, 2012, OJ C 326/02.
20 Article 7, EU Charter.

21 Article 9, EU Charter.

22 Article 21, EU Charter.

23 Article 45, EU Charter.

24 Qpinion of Advocate General Wathelet in Coman Case, 2018;
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smdega. 2015 Bgmb dndomgb@ol 3afggm 0bb@sb30sdn ©aabym
Logdal 3ncggmo Imbdgbs. s@sbodmagfgdm mMasbabsaznal ,q94bgy-
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30 Tryfonidou A., Awaiting the ECJ Judgment in Coman: Towards the Cross-
Border Legal Recognition of Same-Sex Marriages in the EU? EU Law
Analysis, 2017.

31 ob. Regulation 1612/68 and Directive 73/148.

32 Case C-456/12 O and B v Minister voor Immigratie, Integratie en Asiel
EU:C:2014 :135, para. 51.

33 Case C-218/14 Singh and Others v Minister for Justice and Equality (2015),
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THE ILLUSION OF THE EQUAL RIGHT TO MARRY: THE
EUROPEAN UNION PROTECTING THE FUNDAMENTAL RIGHTS
OF CITIZENS IN THE CONTEXT OF THE EU INTERNAL MARKET

Tsisia Okropiridze*

Abstract: In Coman and Others v. Romania case, The European
Court of Justice by request of Romanian Constitutional Court was
tasked to determine whether the term spouse includes Homosexual
married couples for the purposes of EU free movement Directive
2004/38. In June 2018, The European Court of Justice has held that
the term “Spouse” within the meaning of EU law with regard the
freedom of residency of EU citizens and their family members includes
Homosexual spouses. This Court ruling has been considered as great
victory for homosexual couples striving to achieve equal rights in
marriage. Yet celebration of illusionary marriage equality is
exaggerated.

Key words: European Court of Justice, Coman Case, Homosexual
spouses, Free movement directive 2004/38, Marriage Recognition,
EU Internal Market, Cross-border marriage
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LEGAL QUALIFICATION OF AMMUNITION
INTENDED FOR HUNTING SMOOTH-BORE
FIREARMS ACCORDING TO THE CASE LAW

Giorgi Dzindzibadze*

Abstract: Georgia is one of the countries where firearms are
removed from free civilian circulation, and the purchase of certain
categories of firearms, with the right of storage or carrying, is
possible only on the basis of a special permit issued by the Service
Agency of the Ministry of Internal Affairs. After registering the
weapon, it is possible to purchase ammunition for this weapon.
According to the current version of the Criminal Code, the title of
Article 236 reads as follows: lllegal purchase, storage, carrying,
manufacturing, transportation, forwarding or sale of firearms (other
than hunting smooth-bore firearms (shotguns)), ammunition,
explosives or explosive devices, But, along with hunting smooth-bore
firearms, the title of the article does not mention the ammunition
intended for it, which poses some problems in terms of the legal
qualification of the action.

With regard to Article 236 of the Criminal Code of Georgia, the
Supreme Court of Georgia has established a uniform practice in
some matters, which is provides by the city and appellate courts. The
Cassation Chamber of the Criminal Court of the Supreme Court of
Georgia clarifies that firearms and ammunition must be suitable for
their intended use. as well as what is unlawful storage, carrying,
transportation, shipment, key, manufacture. Despite numerous
explanations from the Supreme Court regarding Article 236 of the
Criminal Code, it appears that ammunition for smooth-bore firearms
remained without explanation, which led to the courts accusing

* Ph.D. Candidate at Grigol Robakidze University. orcid.org/0000-0003-
3167-6436.
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convicts of illegal purchase, storage and carrying of this category of
ammunition.

Key words: Ammunition, Hunting, Smooth-bore, Firearms, Legal
Qualification.
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