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"THEORETICAL-PRACTICAL COMMENTS OF REVISION OF THE
JUDICIAL DECISIONS ON CIVIL-PROCEDURAL COURTS OF
GEORGIA"

SUMMARY

Georgian state has chosen the road of construction of a legal, open
society. By means of legal reform all possible steps are being taken for
establishing new and nontraditional legal institutions extrinsic to the Soviet
legal conception. Particularly, proceedings of a court became adversarial
processes instead of inquisitorial ones.

In civil procedures a new legal institute — appellation, and virtually a
completely new type of cassation has been established in the country. The
society is unprepared for that: not only ordinary citizens but also professional
lawyers. Therefore there is no doubt that the preparation of theoretical and
practical commentaries to the above-mentioned questions would be very useful
today.

Proceeding from the existing problematic present project set up as its goal
the creation of the theoretical and practical commentaries regarding the
reconsideration of court resolutions in civil processes, which will contribute to
the:

a) better familiarization of the citizens with the new legal conception,
development of their mentality in regard with judiciary and judicial power, and
in a global sense — to the growth of the legal consciousness in the whole
country;

b) homogenous and exact perception of the legislation by the new corps
of judges;

¢) study of the civil procedural legislations of other countries (as the ones
of common law, so of the continental Europe) on the basis of comparative-legal
analysis. That, in its turn, will enable the creation of the theoretical basis for the
adoption from them of all the best in our environment, since the world
community is moving towards the unification and harmonization in the field of
legislation.
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In compliance with the schedule of implementation of the Qﬁ(ﬁeﬁﬁﬁ%
""Theoretical-practical comments of revision of the judicial decisions on
civil-procedural courts of georgia' we have carried out the work. It deals with
the research of the principles of civil process according to the new Civil-
Procedural Code of Georgia.

As a result of the implementation of the first chapter it was created a
theoretical basis necessary for the successful implementation of the other parts
of the project.

In the process of implementation of the first chapter of the research the
particular attention was paid to the fact that for the creation of a civil, open, and
legal society it is necessary to introduce in the country’s legal system, in the
proceedings of civil cases, such processes that will assist;

1. the society in getting better acquainted with the new legal conception

on the basis of the principle of open public legal proceedings (Article 9
of the Civil Procedural Code of Georgia).

In concrete cases, the part of the society that trusts in the judicial
power for the restoration of their violated rights will be provided with
a better service from the part of courts, what is directly connected with
the regulation of the court activities.

2. the courts in realizing their authority at the proceedings in accordance

with the civil procedural code.

According to the Civil Procedural Code of the country created on the
basis of the new legal conception, judicial power must establish the
practice of the open transparent conduct of civil proceedings.

Just these two preliminary conditions must serve as basis for courts in
order that they improve their services to those circles of the society that prefer
to resolve their cases in courts.

In the first chapter of the research the essence and the importance of the
civil procedural principles and the question of their relations to various
procedural activities during the proceedings of civil cases is analyzed.

It was mentioned in Chapter 1, that civil procedural principles are the
basic provisions and ideas on which entirely rest the civil procedural science.

We have analyzed the civil procedural principles by means of the
comparative legal method.

Proceeding from the substance of the object under investigation, it was
analyzed in the work Roman-German (Continental-European) legal conception
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as well as the conception of the common law countries (Anglo-ATierican)?
Georgian civil procedural law belongs to the Roman-German legal school.

We paid a particular attention to the introduction of federal ruies of
conducting civil processes in U.S.A. in 2001. (Federal Rules of Civil Procedure,
2001).

Namely:

1. SCOPE OF RULES--ONE FORM OF ACTION
Il. COMMENCEMENT OF ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND ORDERS

III. PLEADINGS AND MOTIONS

IV. PARTIES

V. DEPOSITIONS AND DISCOVERY

VL TRIALS

VIL JUDGMENT

VIIL. PROVISIONAL AND FINAL REMEDIES
IX. SPECIAL PROCEEDINGS

X. DISTRICT COURTS AND CLERKS

XI. GENERAL PROVISIONS

Our interest in the above mentioned questions was caused by the
circumstances that unshakablility of legal schools in regard of classical ideas is
transforming itself today. Since the processes going on in the world convince us
of the necessity of harmonization and unification of different (contrasting) legal
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conceptions.

In this regard the trend of approximation of adversarial and
investigational i.e. inquisitorial processes is very interesting. An indirect
example and repercussion of that is the Civil Procedural Code of Georgia.

It was just the context in which we have analyzed the principles of the
Georgia's Civil Procedural Code.

A particular attention was paid to the following fundamental principles of
Civil Process:

1. Dispositivity (Article 3 of the CPC)

2. Adversarity (Article 4 of the CPC)

As we have substantiated, the above principles are firmly connected with
the principle of defending one’s rights in a legal way (in court) (Article 2 of the
CPC).

1

1
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Proceeding from the goals of the project we have studied theorétichlly’--
and researched the fundamental principle of the Civil Process — administration
of justice only by a court on the basis of equality of all citizens (Article 5 of the
CPC).

In this context we have analyzed and researched the principle of Court
authority (management) on different stages of consideration of particular
disputes. Particular attention was paid to its difference from the Court Activity
Principle that was characteristic for the soviet legal conception, but is
unacceptable for the present Georgian legal conception.

It would be fair to say that during the research in practical aspect of the
court authority principle we came to the conclusion that in the certain part of
the corps of judges there exists nostalgia of the principle of court activity. In the
practice it is common occurrence the judges to intervene in the civil cases. And
this leads to:

1. the general negligence of the legal principle that may be considered as
a one of the main achievements in the country from the point of view of
establishing an open civil society.

2. the anti-reaction of the society not only towards a concrete case or
Jjudge, but also towards the entire judicial power.

It was the mentioned question, in theoretical-practical aspect, about
which, on the basis of commentaries to the particular civil cases, we have made

some conclusions.

To pose the question in that way even only in a single case would be
alarming to the country. Since to recover the factor of trust between the society
and court is the goal of this project, of the judicial power and the state power in
general.

Within the context of harmonic coexistence of society and judicial power
we have analyzed the principle of independence of judges and their obedience
to law (Article 6 of the CPC).

_ During the analysis of this principle particular parallels were drawn
between it and the principle of court authority. It was noted that the harmonic
coexistence of these two principles ensures a real and not a formal
independence of judges, which is impossible under the principle of court
activity.
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During the theoretical research the particular attention was paigf {6 "ihiel
commentaries of the cases of various categories from the point of view of civil
procedural principles.

Commenting the praxis of resolution of disputes in civil cases it was
shown distinctly that violation of civil procedural principles by the corps of
judges leads to the negligence of comprehensive, complete and objective
investigation of cases in courts (Article 105 of the CPC). This becomes a cause
of distrust of the society to the activities of judicial power.

That is why we believe that the society must be familiar with the new
legal conception and the new civil procedural code. This may serve as a
guarantee of an exact and unambiguous perception of law and establishing the
rule of law in the country.

The analysis of court praxis has shown distinctly that during the
consideration of civil cases in courts the following principles of civil process
are being violated:

1. Adversarity

2. Dispositivity

3. Court authority

Unlawful use of the above principles by courts in civil proceedings leads
to:

I. UNREADINESS OF CIVIL PROCESS TO CONSIDER A DISPUTE
ESSENTIALLY

e It is meant the unrcadiness of preliminary (when adversary between
the parties occurs in writing) as well as main (oral) sessions.

e Under the unreadiness in the first order is meant that notices of
summon to court and for acquaintance with copies of materials and
evidences of the opponent party are either not sent to the parties or are
sent with the violation of terms.

II. RETURN TO PRINCIPLE OF COURT ACTIVITY INSTEAD OF
THE PRINCIPLE OF COURT AUTHORITY.

o The above said becomes the precondition for the return to the

consideration of civil cases by means of an investigative i.e. inquisitorial

process instead of the adversarial one.

"
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e The reanimation of the principle of court activity in the today’gff,éﬂr’ o)
process, as shows the analysis of concrete cases, creates from the part of a
court a paradoxical situation, when the parties are deprived the rights to
appeal the essential resolution of a first instance court.

Inactivity of the principle of court authority due to the reanimation of the
principle of court activity leads to the following:

a) non-registration of some cases at the court’s paper division in spite of
the law. By detailed analysis of these cases it turned out that on the suit
applications there is no stamp of court’s paper division.

b) adjournment of the consideration of civil cases in courts without an
explanation with severe violation of the law.

All the above violations, from the point of view of civil procedural
principles are the cause of adopting essential resolutions by courts with severe
violations of the law.

During theoretical-practical research of civil procedural principles we
came to the conclusion that during the considerations of civil cases in courts the
corps of judges must pay particular attention to the following questions:

L Acceptance of a suit for consideration

a) real date of submission of a suit application (an application) in a
court;

b) indicated date of submission of a suit application (an
application) in a court;

c) observance by a court of demands of Article 183 of CPC
(adoption of determinations for correcting shortcomings and for
leaving without advancement, their substantiation in accordance
with Article 185 of CPC;

d) substantiation of determination about the refusal of acceptance
of a suit in accordance with Article 187 of the CPC);

e) submission to a court of a counterclaim and at what stage of
consideration the submission took place; here to pay attention to
the observance by courts of the demands of Articles 188-189 of
CPC on the conditions of acceptance of counterclaims;

f) observance by courts during the adoption of determinations the
demands of Articles 284-286 of the CPC, concerning the
acceptance of a counterclaim;

II. _ Preliminary preparation of the cases

20
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a) date of the beginning of the preliminary preparations for afc\asc%/

b) paying attention by courts to the adoption of such determiifiatiin
that concerns the handing in to the defendant of a copy of
complaint and appended documents (observance of demands of
Article 201 of the CPC)

¢) observance by judges of demands of Articles 202-203 of the
CPC on preparation of a case by a judge;

d) correspondence of the determinations adopted by judges to the
demands of Articles 205-207 of the CPC on the summon of
preliminary or main (oral) session.

III. Determinations about the provision of suits

IV. Procedural conditions of third persons and accomplices

V. Observance of demands of Articles 70-78 of the CPC during the
delivery of court summons

V1. During the main (oral) session of the court:

a) observance by judges of demands of Articles 210-217 of the
CPC on conducting the main {oral) session of a court;

b) correspondence of the determinations adopted by courts about
the suspension of a case to the demands of Articles 279-280 of
the CPC.

VII. During the adoption of default judgment
particular observance by courts of the demands of Articles 229-230
of the CPC.

VIIL. Making records of court proceedings

IX. During the adoption of essential judgments
their substantiation from actual and legal points of view,

Institution of Appeal Court, its history and functions from the point of view of
comparative-legal analysis were analyzed in the second chapter of the research.

There were also the following institutions:

I. Permissibility of an appeal;

II.  Right to bring appellate suit;

I11. Basis of taking appellate suit for consideration; and nonsuit;
IV. Record keeping in Appeal Court;

V. Verdicts and decisions of Appeal Court.
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Primarily, for analysis, legal proceedings of 84 civil cases having taken place
from the second part of 1999 till the mid of 2002 were studied. Lawsuits were
studied in all Georgian courts where appellate legal procedure takes place:
Regional Courts of Thilisi and Kutaisi, Supreme Courts of Abkhazia and
Adjaria.

During consideration and commentation of low suits, in theoretical and
practical aspects, positive as well as negative sides of procedures have been
studied and revealed.

The Institution of Court of Cassation, its history and functions from the point of
view of comparative-legal analysis were analyzed in the third chapter.

There were also the following institutions:

I.  Establishment of permissibility of cassation claim;
II.  Right to consider a claim in the Court of Cassation;
III. Counter cassation claim;

IV. Basis of cassation claim;

V. Authority (Power) of the Court of Cassation;

VI. Verdicts and decisions of the Court of Cassation.

Primarily, for analysis, legal proceedings of 102 civil cases also having taken
place from the second part of 1999 till the mid of 2002 were studied. Law suits
were studied in the Supreme Court of Georgia.

During consideration and commentation of low suits in the third instance, in
theoretical and practical aspects, positive as well as negative sides of
procedures have been studied and revealed.

The process of working on the Project and its results have again indisputably
confirmed the necessity of constant (permanent) monitering from the society
over activities of Court Authority in the aim of guaranteeing its performance
within the limits of low, protect court against anyone’s influence including the
influence from the sides that frequently takes place.
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concluded that they result from:

¢  Overload of courts and according to the research — corrected, delusive
statistics;

e  Nostalgia for an old legal conception and rigidity of thinking (custom of
reflective inertia in conduct of a suit);

e Ignorance of or insufficient level of perception of a new legal conception
from courts;

¢ So from lawyers.

The first cause is resulted from conducting unreal amount of cases being under
consideration of a single judge. In its part, that is resulted from a shortage of
judges, especially in central regions. To solve the given problem, to solve the
other problem — we suggest ensuring state costs and it’ll completely guarantee
sufficiency of staff.

We’d like to remind you that the new conception diametrically differs from the
old one in point of view of the following basic issues:

e Legal procedures;

o (ase hearing;

e Instances of courts;

e  Procedural spending;

e  Collection and evaluation of proofs (burden of proof);

e  The newest institutions of Civil Process (appeal, cassation — new in
essence, default judgment, facilitated execution, etc.)

The author is especially grateful to the authority of the Supreme Court and
Regional Courts for creating necessary conditions for his work.
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"TEOPETHYECKO-IIPAKTHYECKHE KOMMEHTAPUHU
IHEPECMOTPA CYJEBHBIX PEIIEHUH I1O FPA)K,[IAHCKO-
NPOLECCYAJILHOMY KOJAEKCY I'PY3HH"

PE3IOME

'py3snHCKOE TOCYJapcTBO BCTANO HA MYTh MOCTPOEHHS MNPaBOBOIO,
oTkpeiToro obmecrsa. Ilyrém npaBoBHIX pécbopM NpeANpPUHUMAIOTCA  BCE
BO3MOJKHEIC [UArd /Ui YTBEPXKICHHWA HOBBIX M HCTPAJAMIHOHHBIX MNPaBOBBIX
HHCTHTYTOB, He mpucymux CoBeTckoil NpaBoBod KoHuemuuu. B wactHOCTH,
JEJIONPOH3BOACTBO 10 HacTHBIM JeaM NEPENUI0 Ha NYTh COCTA3ATE/IBHOIO
(Adversabial) ponecca, BMECTO T.H. HHKBH3HIIMOHHOrO (Inquisitorial).

Mo IpaxmaHcKOMY [pOLEcCY B CTPaHE yTBEPAHICA HOBEHIIMH 1A Hac
1paBOBOH MHCTHTYT - ANEISuns, U B CYHUHOCTH, COBEPIICHHO HOBBIH BHI
kaccanuH. O6uiecTBO K 3TOMY He rotroBo. He roTosbl HE TONBKO MIPOCTHIE
rpak/iaHe, Ho U npodeccHoHanbHbIe IopUcThl. [10aTOMY HecOMHEHHO OONBLIYIO
MoAb3y Ha CETONHAIIHMA AeHb NPUHECET CO3/IaHME 110 YKA3aHHBIM BONPOCAM
TeopeTHYEeCKO-MPAKTHUECKHX KOMMEHTAPHEB.

Hexons w3 npobneMaTHKH, AaHHBIA [POCKT CTaBHA LENBI0 CO3JaHHME
TEOPETHYECKO-MPAKTUYECKMX KOMMEHTAapHEB 10 TEPECMOTpY CyAeOHBIX
peleHyii o rpaIaHCKHM JeaM, KoTopeie OyayT crioco6CTBOBATE:

a) JyumieMy O3HAKOMJEHHMIO CO CTOPOHBI TI'P@XJaH HOBOH MpPaBOBOH
KOHIIETIHH, Pa3BUTHIO MX MCHTAIUTETA 1O OTHOLIEHHIO K CYAY W CyneOHOM
BracTH. B rmofansHOM-ke CMBICIE - BO3PAaCTAHHIO TMPABOBOM KYJLTYphl B
IICTIOM MO CTPAHE;

6) ONHOPOAHOMY H TOYHOMY BOCHPHATHIO 3aKOHOJATENbCTBA HOBBIM
KOPITyCOM CYJEH;

B) HM3YYCHHMI0 HA OCHOBaHMH  CPaBHHUTEILHO-NIPABOBOIO  aHAIN3a
rpaskaHCKO-TPOLIECCYaNbHOrO 3aKOHONATENBCTBA JPYIUX CTpaH ( KaK Crpan
ofuiero npasa, TAK W KOHTHHEHTanbHOW EBpomsl ). 310, B CBOIO OYepe/ib,
[I03BOJMT CO3JaTh TEOPETHYECKYIO a3y JUls PELENLHK BCEro Hauaydlero ot
HHX B HAly Cpeay, MOCKOJAbKY MHPOBOC COOOLIECTBO ABHXKETCA MO IIYyTH
yHUHKALNAY B FTAPMOHH3aLMH 3aKOHOJaTe/IbCTB;
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CornacHo rpadpuxy BBIIIQJIHEHMS yTBepKAEHHOrO  “UifFboitd.

"TeopeTHyecko-NPAKTHYECKHE KOMMEHTAPHH MepecMoTpa  CyaedHpIX
pelllennii mo  I'paaaHcKo-mpoueccyaibHOMY KOIEKCY Ipy3uu"” Hamu
6bi1a BBINONHEHA paboTa.

B pesyibTaTe BBIIOJHEHHA NCPBOH TNaBbl ObUia CO34aHa TCOPETHHECKas
faza, HCOOXOQMUMAs [UIA YCTIEUIHOIO BLIMOAHEHHS IPOEKTa B JabHEHIIEM,

B npoliecce BBINONHEHHs MMEPBOH INaBbl HCCEN0BAHUA 0coboe BHUMANME
6bLIO YAENEHO TOMY, 4YTO JJIA CO3JAHHA [PAKAAHCKOTO, OTKPBITOTO U
npaBoBoro ofuecTBa HeOGXOMMMO BHEAPEHHE B CyAeOHYIO CHCTEMY CTpaHbI
TAaKHX MpOLIECCOB NpPH PasOMpaTe/LCTBE IPaXKIaHCKMX Jlell, KoTopuie OyayT
crocobCTBOBATS!

(. [Mo3BonuTh 0OIECTBY Sydille O3HAKOMHMTBCA € HOBOM I[IPaBOBOH

KOHUENIHeH Ha OCHOBAaHMHU MPHHLKNA OTKPHITOro, NyOIMUHOrO BEACHUA
nen B cyne ([paxnaHcko-nponeccyambHbii Kojeke I'pysuu, cratbs 9).
B KOHKpETHOM Cily4ae, Ta 4acTb 00llecTBa, KOTOpad IOBEpACT
Cy11€6H0fl BJIACTH, C LEJIBK BOCCTAHOBICHHA CBOHX INONPAHHBIX npas,
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OynyT obecreueHsl YIyqIIeHHBIM 00CTYKHBAHHEM CO CTOPOHBL CY/I0B,
YTO COCTOMT B NPAMOI CBA3M € peraaMeHTalne paboTel Cy10B.

2. CBoM m(paBOMOYMA NpH  pasOupaTeNecTBE €N CY[Bl  JTOJIKHBL
OCYILECTBIATH COrNacHo I'paaaHCKO-MpoUeccyalbHOMY KOJEKCY.
CornacHo ['pakQaHCKO-NIPOLECCYATbHOMY KOMEKCY CTpaHbl, CO3NAHHOMY Ha
OCHOBAHMH HOBOH IIPABOBOM KOHILENIMHM, cy/eOHas BIAcTh JOJDKHA YTBEPAUTH

TeHJEHLMIO OTKPBITOrO, MPO3PAYHOr0 BEACHUSA TPAXIAHCKHX JE/1.
MMeHHO 3TH [ABa NPCABAPMTCILHBIX YCIOBHA M JOIGKHBI NOCTYXKHUTD
OCHOBOH cyjaM, a0kl OHM YIYYIMAW CBOE OOCIYKMBAHME TEM CIOSM

oBuiecTra, KOTOPBIE PELIAIOT CBOH JIENIA CYIEOHBIM [TyTEM.

B ncpsoil rimaBe uccieloBaHHa Oblla NPOaHATM3MPOBAHA CYIIHOCTL H
3HadeHue [ pakIaHCKO-NPOLECCYANbHEIX — TPHHIMIOB W BONPOCHL  MX
OTHOIWIEHMA K pasHbIM MPOLECCYANBbHBIM ASHCTBHAM NpH pasOupareabcTse
I'paskiaHCKHX Oen.

B nepsoii rnase otMeueno, 4To ['paxaHcKo-TIpoleccyanbHble NPHHIIAIIL! —
3TO TE€ OCHOBHEBIE TIOJIOMKEHMH, MJIEH, HA KOTOPBIX [ONHOCTRI CTPOWTCA
['paxkaaHCKO-NporeccyanbHas HaykKa,

Hamu Gbiny npoaHann3HpoBaHsl ['pax1ancKko-NpoLCCCyanbHbIE IPHITTHI LI
CPaBHHUTE/IBHO MPABOBBIM (KOMIIAPATHBHCTHYECKHM) METOLIOM.
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HMcxonst n3 cytn uccnenyemoro obbexta, B pabore HpO&HaJIHBHpO%Iaa&gJIJ!JI%JéIéJ
Pomano-TI'epmanckas (Kouturenransno-Esponeiickas) NpaBoBas KOHLENLHS,
TaK M KoHuenuns crpad Obuiero npasa (Anrno-Amepukanckas). I'pysunckoe
I'pakancKo-nponeccyanbybic  npaBo  OTHOCHTes K Pomawo-I'epmanckoii
IPaBOBOH LIKOJIE.

Ocoboe Bunmanue npu 31oM Hamu 6b110 yaeneHo denepaibHeM [IpaBHIIaM
BencHus rpaxpanckoro npouecca CHIA 2001r. (Federal Rules of Civil
Procedure (2001).

Konxperso:

L SCOPE OF RULES--ONE FORM OF ACTION
1I. COMMENCEMENT OF ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND ORDERS

III. PLEADINGS AND MOTIONS

IV. PARTIES

V. DEPOSITIONS AND DISCOVERY

V1. TRIALS

VIL JUDGMENT

VIII. PROVISIONAL AND FINAL REMEDIES
IX. SPECIAL PROCEEDINGS

X. DISTRICT COURTS AND CLERKS

XI. GENERAL PROVISIONS

Hamy 3amnTepecoBaHHOCTB yKa3aHHBIMM BOTIPOCAMM  BBI3BATO M TO
00CTOATENECTBO, YTO HE3LIBANMOCTD TPABOBBIX IIKON 0[O KJIACCHYCCKHM
TOHATHAM, Ha CErOAHAMINUA AeHp TpaHchopmupyercs. Tlockonsky npoueccs!,
NPOMCXOJIANIHE B MHpe y0ex/1al0T B HEOOXOOMMOCTH TIapMOHM3ALMM |
YHUDHUHPOBAHHA Pa3HBIX (IIPOTHBONOIOKHBIX) IPABOBBIX KOHLEMIHH.

C 3Toit TOUKH 3peHus MHTEPECHA TEHACHIMA CONMMKEHNS COCTAATEABHOIO 1
CJIEACTBEHHOT0, T.H. MHKBM3HMIIMOHHOTO mpoueccos. HenpsameiM npumepom u
OT3BYKOM 3TOr0 ABIACTCs ['paxaancKo-npoueccyansHelii kogexe [pysun.

HIMEHHO B 3TOM KOHTEKCTE OBIIM NPOAHANM3MPOBAHLI HAMM NPHHIMIBI
I'paxpnancko-npoueccyansHoro koaekca I'pysum.

Ocoboe BHHMAHHME Y/IEIEHO CHEAYIOWUM (YHIaMCHTANBHBIM TIPHHIIHIIAM
I'paxnaHckoro npouecca:

I. JucnozutusHoct (cr. 3 I'TIK)

2. CocrasarensHoctH (cT. 4 [TIK)
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Kak 6pi0 000CHOBAHO HaMM, YKa3aHHBIE TIPHHIMIBI MPOYHO CBA3AHLI C
npusUKIoM 3aWATh npaBa cynebueM nytém (ct. 2 I'TIK).

Hcxons m3 nenn paboTel HaMu ObIN TEOPETHYECKH H3YYEH W MCCHEIOBaH
¢ynmamenTanbHb npHHIMD Ipaxaanckoro mpouecca — OcymiecTsnerie
npaBoCyMs TOIBKO CYJIOM Ha OCHOBE PaBEHCTBA rpaxzaH (cT. 5 ['TIK).

B 3TOM KOHTEKCTC Mbl I[IPO@HAIM3MPOBAIM W uccnefosany [lpunuun
cynebHOTO PYKOBOACTBA HAa Pa3HBIX JTalaX PACCMOTPEHHS YACTHBIX CNOPOB.
Ocoboe BHMMaHMe yaeneHO pasHocTH ero ¢ [lpunumunom  cyaeuHoi
AKTHBHOCTH, KOTODPBIA XapakTepeH 1A COBETCKOH NPABOBOH KOHUENLHH, HO
HENpHUEMJIEM I COBpeMEHHOMH I'Py3HHCKOH IPaBOBOI KOHLETILHH.

CnpasemiBocTs  TpebyeT OTMETHTb, 4YTO [PH HCCICAOBAHHH B
npakruyeckoM acnexte [IpuRIMna cyacOHOro pyKOBOACTBA Mbi MPUILIH K
BLIBOJY, YTO B ONPENCIEHHON YacTH KOpIyca Cy[eH CyIEeCTBYET HOCTANbIUs
no [pusimiy cyaeOHOH akTMBHOCTH. B TIpaKTHKE HEPCAKH CIyYan aKTHBHOIO
BMeEIIATENBCTBA CYACH B PACCMOTPEHHE IPAXIAHCKUX JIENL. A 3TO BBI3HIBACT:

1. Ofmee WrHOpHpOBaHHEe TOH NPABOBOH KOHIENLIMH, KOTOpas MOMKET
CYHTATLCA OJHUM M3 OCHOBHBIX JOCTHKEHHH B CTPAaHE C TOYKH 3pEHHA
YTBEPK/CHHA OTKPBITOIO TPaXIaHCKOTo obmecTsa.

2. BrseiBaeT aHTHpeakuuio o0mecTBa HE TONBKO M0 OTHOLICHHIO
KOHKPETHOIO fIela HITH CY/BH, HO M K cyae0Hoii BnacTu poobrue.

Hmenno no YKasaHHOMY BOINpOCY, B TCOPECTHYCCKO-TIPAKTHYECKOM ACITCKTE,
Ha OCHOBAHWHM KOMMEHTHPOBAHHA KOHKPETHBIX IPaXJAHCKMX Jlien Hamu Obli
clienaHbl BEIBOJBI.

IlocTaHoBKka BOMpoca TakuM 00pazoM XOTA Obl B OJHOM CIy4ae MOXKET
0Ka3aThCA TPEBOXHOW Uis CTpaHbl. [IOCKONBKY BOCCTAHOBIEHHS (axkTopa
JIOBEPHA MEXY OOLIECTBOM H CYNIOM ABIAETCH UENIBIO NaHHOH paboThi, LENbIO
cynebuoit Bnactu 1 ['ocynapcTBeHHOH BiacTH BooOLIeE.

B KOHTeKCTE TapMOHHYHOTO COCYIeCTBOBaHMA obmecTsa W cyncbHOMH
BJACTH HaMM T[pOaHanH3upoBaH [IpUHLMII  HE3aBHCHMMOCTH Cylded ©
nojuMHeHus uX 3axony (cr. 6 T'TIK).

[lpu ananu3e AAHHOTO NpPUHIMMA 0coOble napamiend ObUlM NPOBEACHBI €
[Ipusuunom cyaeGHoro pykosoiacTsa. OTMmeyeHO, YTO  FapMOHMYHOE
COCYIIECTBOBAHHE 3THX [BYX IPHHUMIIOB OOECMCYHBAET DPEalbHYI, 4 HE
dopmanbHyl0 HE3aBHCHMOCTH CyJEH, YTO HEBO3MOXHO TpH [E€HCTBHH
TMpunuuna cy1e6HOi aKTHBHOCTH.



Nz

IIpy  TeopeTHHeCKOM  HCCIEN0BaHMM 0cO00C  BHMMAHHE  YJEJRHD [
KOMMEHTHPOBAHHIO Jie]l PA3/IHUHBIX KaTeropui ¢ TOUKM 3peHHA I“pa;x,u;'r}lfé'iic[gj-lm”
nponeccyalibHbIX MPUHIHIIOB.

KommeHTHpOBaHHE MPAKTHKH MPH Pa3pellleHuy CropoB no ['pakaaHckum
JellaM OTYETIMBO T0Ka3ano, uTo HapyleHue ['pakaaHcko-1pouecCyaTbHBIX
NPUHIMIOB  CYAcOHBIM  KopinycoM  OOYCIOBIMBAaET  MTHOPHPOBAHHE
BCECTOPOHHETO, NOAHOIO ¥ 0OLEKTHBHOIO HCCIeq0BaHuA fen B cynax (ct. 105
I'TIK). D10 cTaHOBHTCH NPUYHHOH HeJoBepusa obmiecTBa K AEATENLHOCTH
cyneOHOM BIACTH.

IlosromMy cuuTaem, 4TO OOUIECTBO JOJDKHO OBITH 3HAKOMO C HOBOI
[IPaBOBOJ KOHILENUHEH M HOBBIM [ paKIaHCKO-MPOLECCYaTbHBEIM KOAECKCOM.
DTO ABHTCA TapaHTHEH TOYHOrO W OJIHO3HAYHOTO BOCTIPHATHA 3aKOHOB H
YTBEPXKJACHHA 3aKOHHOCTH B CTPAHE.

Ananus cynebHOI NPakTUKH OTYETIMBO 110Ka3al, YTO MpPH PacCMOTPEHHH
IpakoaHCcKWX  Jen B CyAax  HapyWawTed  CICAYKOUME  IPUHLMIILL
I'paxxnanckoro npouecca:

1. Cocrs3aTenbHOCTH &

2. JJMCIIO3UTHBHOCTH

3. Cyaebuoro pykoBoACTBa

HesakoHHOe NpUMEHEHHE YKA3aHHbIX NPHHLMIOR Cy/laMH B I'paxaaHckux
nenax o0yC/NOBIHBAET:

L HEIOTOBHOCTb 'PAXXIIAHCKOT O IPOLIECCA K

PACCMOTPEHUIO CITOPA I10 CYLIECTBY.

e [lompasymeBaeTcss HErOTOBHOCTh KaK MNOATOTOBHTENBLHOrO  (KOrza
COCTA3aHHC MEKAY CTOPOHAMH TIPOHCXOAMT [MMChMEHHO), TaK u
rnaBHOro (yCTHBIH) 3aceiaHus.

e B HEroTOBHOCTM [POLECCA B TIEPBYIO OUYEPEb MTOAPA3YMEBAETCA TO, 4TO
cTopoHam au6o BooGlle He PACCHIIAIOTCA OBECTKH O BBI3OBE B CyA H 00
O3HAKOMJEHMM ¢ KONHSMH  MaTepHaloB M JI0Ka3aTeIbCTBaMM
[IPOTHBOMNOJNIOKHONH CTOPOHBI, AMOO PACCHUIAIOTCA € HapyLICHACM
CPOKOB.

. BO3BPAT K TIIPUHLMIIY CYJEBHOM AKTUBHOCTH

B3AMEH MPUHIMIIA CYAEBHOI'O PYKOBOJCTBA.

o VKa3aHHOE CTAHOBHTCH YCIOBMEM TMOBOPOTA K pPacCMOTPEHHIO
rpakJaHCKMX fel IYTEM CHEACTBECHHOIO, T.€. WHKBH3WLMOHHOIO
Ipoliecca, BMECTO COCTA3ATEIBHOTO MPHHIMIA.
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e Peanumauus npunuuna cyaebHOH akTMBHOCTH B ceroapftitiie

rpakOaHCKOM TIpoliecce, Kak [MOKa3blRaeT aHalM3 KOHKPETHBIX Jel,
BBI3BIBACT CO CTOPOHLI CyJlda MNapalOKCANbHYH CHTYalluw, Korjga y
CTOPOHBI OTHHMaeTcs MpaBo O0XAJOBaHMA 10  CYLIECTBEHHOMY
pewenuio cyna I MHCTaHUHH.

Wrnopuposanue Ilpunnuna cynedHoro pykoBOACTBA M3-3a pecaHMMAalMH
[Mpuniuna cy1ebHONH AKTUBHOCTH BBI3BIBACT:

a) HEeperMCTPHPOBAHHOCTL OT/ACJNLHBIX Jen B CcyAcOHON KaHLEnIpHH
BOTNIPEKH 3aKOHOZATenbcTBY. [lpu AetanbHOM aHanu3e 3THX Acd B Cyle
0Ka3aJi0Ch, YTO HA HCKOBOM 3asiBJICHUHM (3asBNECHUH) HE CTOMT WTaMn cyeGHOl
KaHNCTAPHH.

©) npoHcXoauT nepeHoc pazduparenscrpa I'paxkianckux jen B cyjiax Heso
BCAKOH MOTHMBALIHH, C TPYOLIM HAPYIICHHEM 3aKOHOAATENBCTRA.

Bece BhieykasaHHBle HApYIIEHHsA, ¢ TOUKM 3peHHA [ pauaHCcKo-
NpOLECCYaNnbHBIX NPHHUKNOB, H OGYCIOBIWBAIOT BBIHECEHHE CYIECTBEHHbIX
peleHHH MO rpakKAaHCKHM JlenaM ¢ IpyObIM HapyLIEHHEM 3aKOHOJaTelIbCTBA.

Ipn TEOPETHYECKO-TIPAKTHYECKOM uc®enopanun I'paxraicko-
OpoLecCYanbHbIX  MNPHHLMIIOB  MBl  IPHUUIM K BBIBOAY, 4YTO IPH
pa30uparenbCTBE FPaskIaHCKHX AeN B Cylax CyAeOHBI KOpIyc CTpaHbl NOIKEH
yAenuTs 0coboe BHUMAHHE CEAYIONIHM BOTIPOCAM:

L IIpuHATHA HCKA K PACCMOTPEHHIO

a) peaspHas QaTa BHECEHMA MCKOBOTO 3afBICHMA (3asBNCHHUA) B CYIL;

6) ykazaHHas 1aTa BHECEHHS HCKOBOI'O 3asBJICHHs (3a4BICHNU) B CY];

B) cobmomenne cyaom Tpebopanuit craten 183 ['TIK (Beinecenne

OTIpe/iecfieHHH MO MCNpaBICHUIO HENOCTATKOB M MO ocTapileHuio 0Oc3

ABMKEHHSA, HX 060CHOBAaHHOCTL B COOTBETCTEHH co ¢T. 185 I'TIK);

r) oDOCHOBAHHOCTE onpeaeneHHs 00 OTKa3e MPHUHATHA HCKA CO CTOPOHBI

cya B cooTBeTcTBUH co cT. 187 I'TIK);

J) BHECEHHE B CYJ BCTPEYHOTO MCKA M HA KAXOH CTAIHK PACCMOTPEHNS [len1a

OHO BHECEHO. 3/1eCh e 00paTWTe BHHMAHME HA HCIIONHEHUE CYyJaMH

tpebosanuit cr. 188-189 I'TIK 06 ycnoBHAX NPpHHATHS BCTPEYHOTO MCKA;

€) cobio/icHrHe CylaMH NPH BBIHECEHUM onpéﬂenenm TpeboBanui c1. 284-

286 I'TIK xacaroluxcs NpHHATHA B NPOM3BOACTBO BCTPCYHOIO HCKA,

II.  IlpeapapurensHOH NOArOTOBKH Aena

a) J1ara Ha4yana cyaoMm npenBapHTeanoﬁ NOArOTOBKH €A,
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0) oOpauieHHe BHMMaHHMA CYJaMM Ha BbIHECEHHC TOI0 OIPEAENEHHS,

KOTOpOE€ Kacaercs C/a4ld OTBETYHKY KOIWM HCKA H TIPHJIOXKEHHBIX

IOKyMeHTOB (cobmoaenue Tpebosanmit cr. 201 I'TIK)

B) yuTéHHOCTh cyaamu Tpebosanmii cr. 202-203 I'TIK o noaroroBke nena

cyabéi

I) COOTBETCTBHE ONpEHEICHWH, BBIHECEHHBIX CYIaMH CT. 205-207 I'TIK o

HA3HAYCHHH TIOATOTOBUTENBHBIX MM IIaBHBIX (YCTHBIX) 3aCElaHHH.

III. Omnpenencuns 06 obecrieueHUH UCKa

IV. [IlponeccyaibHOro COCTOSHHMA TPETBHUX NHII M COYMACTHHKOB

V. Cobmogenus tpeGopanuii ctaten 70-78 ITIK npu caade cynebHBIX

[I0BECTOK

V1. [Ilpu npoBeneHuH riIaBHoro (YCTHOro) sacefaHys cyaa:

a) cobmonesne cygamu tpebosanumit cr. 210-217 TTIK o nposenennn

rIaBHOTO (YCTHOrO) 3acelaHus Cyaa;

6) COOTBETCTBHE OIpENEICHHH, BbIHECEHHBIX CYAaMH O NPHUOCTaHOBICHHH

nena ct. 279-280 I'lIK

VII. IIpH BeIHECEHHH 330YHOTO PELIEHHS

ocoboe cobogeHne cyiaMu TpeOOBaHHH CT. 229-230 I'TIK

VIII. Benenus npoTokoios cyAeOHEIX 3ace/jaHHH

[X. Ilpu BEIHECEHHH CYIIECTBEHHLIX DELICHHHM:

060CHOBAHHOCTD MX ¢ aKTHYeckoH U IPaBOBOH TOUKH 3PEHHA.

Bo Bropoii TnaBe HccnenoBaHus Obin  npoananusuposan  MHCTHTYT
areALMOHHOTO Cyjd, Cro MCTOpPMS M ero QYHKUMH € TOYKH 3pEHHA

CPaBHHTE/ILHO-TIPABOBOIO AHAIIH3A.

BhUIH TaKkKe cllelyoniHe HHCTUTYTHL:

. JlonycTUMOCTb anesuIsALHHT;

1I.  [lpaBuna nmojgauu ane/uIsHHOHHOrO HCKa,

[II. OCHOBBI NPUHATHA K PACCMOTPEHHIO ANENIALHOHHOTO HCKa H 0TKa3a 0T
HEro,

IV. JlenonpOM3BOJACTBO B ANEUIALUHOHHOM CYAE,

V.  [IpuroBopsl H pelleHHs aneNasuHOHHOTO Cy1a.

[IpeaBapuTenbno, AU OCYWIECTBJICHHMA — aHAIH3a, OBLTO  M3YHYEHO
cyonpou3BoAcTBO o 84 I'paiaHCKMM jenaM, OXBATHIBAIOUIMM MEPHOA CO
BTOpOit nonosuHsl 1999 r. no cepeaunst 2002 r. Jlena u3y4anuck BO BCEX TEX
cynax [I'pysuu, rae NPOHCXOAHT —aNEUIALHOHHOE  CYJONPOU3BO/CTBO:
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