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DR-CAFTA _ The Dominican Republic _ Central America Free Trade Agree-
ment;
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EC _ European Community;

ECC _ European Contract Code;

EEC _ European Economic Community;

Ed(s). _ Editor(s);

Ed. _ EdiƟ on;

EU _ European Union;

ISP _ Interim Service Provider;

NAFTA _ The North American Free Trade Agreement;

No. _ Number;

OHADA _ OrganizaƟ on for the HarmonizaƟ on of Business Law in Africa;

PACL _ Principles of Asian Contract Law;

PECL _ The Principles of European Contract Law;

PICC _ The Principles of InternaƟ onal Commercial Contracts;

PLDC _ Proyecto sobre Principios LaƟ noamericanos de Derecho de los Con-
tratos;

Rec. _ Recital;

TLP _ CENTRAL List of Lex Mercatoria Principles, Rules and Standards;

UACL _ Uniform Act on Contract Law;
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UAGCL _ Uniform Act on General Commercial Law;

UNIDROIT _ The InternaƟ onal InsƟ tute for the Unifi caƟ on of Private Law;

USB _ Universal Serial Bus;

Vol. _ Volume;

Журн. _ Журнал;

Изд. _ Издательство;

Л. _ Ленинград;

М. _ Москва;

Ред. _ Редактор(ы);

СПб _ Санкт-Петербург;

Т. _ Том.
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redaqtorisagan

monografia kerZo samarTlis iseT instituts exeba, romlis 

garSemoc trialebs mTeli samoqalaqo brunva. ufro metic, 

igi sazogadod samarTlis Semecnebis wyarodac SeiZleba CavT-

valoT. samarTlebrivi urTierTobis Tavisebureba yvelaze 

naTlad swored garigebaSi Cans. amiTaa ganpirobebuli is 

faqti, rom samarTlis Teoretikosebi mometebul yuradRebas 

iCenen garigebis, xelSekrulebis mimarT. winamdebare naSromi 

am kuTxiTac saintereso gamokvlevad unda CaiTvalos.

naSromi garigebis institutis sistemuri, istoriul-Se-

darebiTi kvlevis nimuSia. masSi naCvenebia garigebis formis 

mTeli evoluciuri xazi, misi mdinareba romis samarTlidan 

mokidebuli, dRevandelobiT dasrulebuli. bunebrivia, aman 

avtors saSualeba misca, wina planze wamoewia ZiriTadi Rire-

bulebiTi dinebebi, rac am institutis ganviTarebis procesSi 

gamoikveTa da saboloo saxe miiRo.

naSromi arsebiTad garigebis formis Tanamedrove yofas 

asaxavs. masSi Sejamebulia Tanamedrove miRwevebi ara marto 

romanul-germanuli samarTlis, aramed saerTo samarTlis 

(rogorc inglisuri, ise aSS-is samarTlis) fonze. bunebrivia, 

qarTuli samarTali am sistemebSi mniSvnelovan adgils ika-

vebs, rac gansakuTrebiT ZarRvianadaa warmoCenili sasamarT-

lo precedentebSi.

monografiidan Cans, rom saqarTvelos samoqalaqo kod-

eqsi garigebis institutis mowesrigebaSi Tvals usworebs 

evropis mowinave qveynebis samoqalaqo kodeqsebs. garigebis 

formis Tavisufleba aRiarebulia, rogorc saxelSekrulebo 

Tavisuflebis erT-erTi mniSvnelovani gamovlineba, xolo 

formis iZuleba, rogorc am Tavisuflebis SezRudva. naSromis 

saTauri pirdapir asaxavs RirebulebaTa am urTierTmimarTe-

bas. swored amaSia sakvlevi Temis sagnobrivi gansazRvruloba. 

kvlevis mTavari samizne formis Tavisuflebis SezRudvaa.

axla rac Seexeba naSromis sistemas. mis srulyofaze av-
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torTan mravaljer mqonia saubari. vfiqrob, man sabolood 

daxvewili saxe miiRo da Camoyalibda, rogorc logikurad Sek-

ruli instituciuri organizmi. Sesavaldaskvnianad naSromi 

Svidi Tavisgan Sedgeba. dasawyisSive aRvniSneT, rom formis 

sakiTxi istoriul WrilSia ganxiluli, kerZod, iwyeba romis 

samarTliT, xolo Semdeg Zveli qarTuli samarTali da sab-

WoTa samarTalia Seswavlili. avtoris mier Camoyalibebuli 

daskvnebidan Cans, rom garigebis formis Tavisufleba yovelT-

vis sZlevda am formis SezRudvas. etyoba, samoqalaqo brunva 

sxvagvarad ver ganviTardeboda.

formis cnebis gamorkvevis Semdeg, naSromSi sagangebodaa 

Seswavlili saxelSekrulebo samarTlis evropeizaciis fonze 

mis mowesrigebaSi momxdari siaxleebi. gansakuTrebiT mniS-

vnelovania evrokavSirTan asocirebis xelSekrulebis kuTxiT 

am sakiTxis warmoCena. es xelSekruleba qarTvel kanonmdebels 

mravali amocanis winaSe ayenebs.

xazgasmiT minda gamovyo garigebis formis funqciebi, 

romelSic detaluradaa naCvenebi formis Tavisuflebis Sez-

Rudvis ganmapirobebeli faqtorebi. am monakveTidan Cans, rom 

forma ar arsebobs formisaTvis, misi mTavari daniSnuleba ga-

rigebis Sinaarsisadmi msaxurebaa. aucilebeli forma warmoad-

gens samoqalaqo brunvis usafrTxoebisa da misi monawilis 

uflebis dacvis mniSvnelovan garantias. formis calkeul fun-

qciaze ase detalurad jer aravis gaumaxvilebia yuradReba, 

miuxedavad imisa, rom arsebobs uaRresad saintereso kvlevebi, 

razedac mocemul monografiaSicaa miTiTebuli. rac mTavaria, 

yoveli funqcia konkretuli xelSekrulebis magaliTzea daxa-

siaTebuli. naSromidan Cans, rom formis iZulebaze xelis aReba 

mniSvnelovnad daazaralebda samoqalaqo brunvas da moSlida 

mis usafrTxoebas, iseve, rogorc misi gadametebuli Sefaseba.

aRsaniSnavia aseve naSromis is nawili, romelSic garigebis 

forma Sromis xelSekrulebis fonzea Seswavlili. aq zogadi da 

specialuri normebis urTierTmimarTebis kuTxea wina planze 

wamoweuli, maTi samoqalaqo samarTalTan damokidebuleba da 
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a.S. keTdeba daskvna, rom Sromis kodeqsi formis mowesrigebis 

mxriv dasaxvewia.

bolos, kvlevis daskvniT nawilSi mniSvnelovani Tezisebia 

warmodgenili.

kvlav minda xazi gavusva sasamarTlo precedentebis siux-

ves am naSromSi. am gziT avtorma aCvena garigebis formis praq-

tikuli yofiereba, is problemebi, rac sasamarTlo pr aqtikaSia. 

amgvarad, avtori axerxebs Temisadmi Teoriuli da praqtikuli 

iurisprudenciis damokidebulebis erT mTlianobaSi moqcevas 

da problemebis srulfasovnad warmoCenas. aRsaniSnavia aseve 

gamoyenebuli literaturis siuxve qarTul, inglisur da ru-

sul enebze.

monografiaSi dasmuli problemebis ganxilvisas, war-

moCenilia sadiskusio sakiTxebi, maT mimarT Teoretiko-

si iuristebisa Tu sasamarTlo praqtikis damokidebuleba. 

calkeul SemTxvevaSi avtori afiqsirebs sakuTar poziciasac. 

vfiqrob, es naSromi gaxdeba mniSvnelovani biZgi garigebis 

problemis Semdgomi kvlevis saqmeSi.

dabolos, isRa damrCenia vTqva, rom winamdebare mono-

grafia srulyofilad warmoaCens garigebis formis iZulebis 

problemas, yvela mTavari sakiTxia masSi ganxiluli, gakeTebu-

lia saintereso daskvnebi da tovebs sistemurad da Sinaarso-

brivad mTlianobis STabeWdilebas.

profesori besarion zoiZe

Tsu-is iuridiuli fakultetis

Tanamedrove kerZo samarTlis

institutis direqtori

Tbilisi, 2018 wlis oqtomberi
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FROM THE EDITOR

The monograph is related to such insƟ tuƟ on of private law, around which the 
enƟ re civil turnover revolves. Moreover, in general, it can be considered as 
a source of legal knowledge. The peculiarity of legal relaƟ ons is most clearly 
visible in transacƟ on. Therefore, legal theorists pay more aƩ enƟ on to trans-
acƟ on and contract. This work should be considered as an interesƟ ng study 
from this point of view.

The work is a sample of a systemaƟ c, historical-comparaƟ ve research 
of the insƟ tuƟ on of transacƟ on. It shows the enƟ re evoluƟ onary line of form 
of transacƟ on, its development from Roman law to today. Naturally, this 
gave the author the opportunity to focus on the main streams of values that 
have been revealed in the process of development of this insƟ tuƟ on and 
received the fi nal form.

The work essenƟ ally refl ects the modern existence of form of transac-
Ɵ on. It summarizes the current achievements of Romano-Germanic Law and 
Common Law (both English and American law). Naturally, the Georgian law 
takes an important place in these systems. This is clearly shown in the court 
precedents.

The monograph shows that the Civil Code of Georgia in the regulaƟ on 
of transacƟ on does not lag behind the Civil Codes of leading European coun-
tries. Freedom of form of transacƟ on is recognized as one of the most im-
portant manifestaƟ ons of the freedom of contract and a compulsion to form 
as a restricƟ on of this freedom. The Ɵ tle of the work directly demonstrates 
the interrelaƟ onship of these values. This is the subject of the research topic. 
The main  target of research is the restricƟ on of the freedom of form.

As for the system of the work, I have talked to the author about its per-
fecƟ on many Ɵ mes. I think it fi nally got a sophisƟ cated form and formed as 
a logically cohesive insƟ tuƟ onal organism. The work consists of seven chap-
ters. At the beginning, we menƟ oned that the issue of form is discussed in a 
historical context, namely it begins with Roman law, and then the old Geor-
gian law and Soviet law are studied. The fi ndings of the author show that the 
freedom of form of transacƟ on has always overcome the limitaƟ ons of this 
form. It seems that civil turnover cannot be developed otherwise.
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AŌ er researching the noƟ on of form, in the work the novelƟ es in regu-
laƟ on of form are specially studied in the context of the EuropeanizaƟ on of 
Contract Law. It is especially important to present this issue from the point of 
view of the AssociaƟ on Agreement with the European Union. The Georgian 
legislator faces many tasks according to this Agreement.

I would like to emphasize the funcƟ ons of form of transacƟ on in which 
the factors that consƟ tute the limitaƟ on of freedom of form are shown in 
detail. From this secƟ on it seems that form does not exist for form’s sake, its 
main purpose is to serve the content of transacƟ on. The necessary form is a 
guarantee of the safety of civil turnover and it protects the rights of its parƟ c-
ipants. Nobody has ever paid aƩ enƟ on to the separate funcƟ ons of form in 
detail despite the fact that there are very interesƟ ng studies, which are also 
menƟ oned in this monograph. It is very important that each funcƟ on is char-
acterized on the example of a parƟ cular contract. From the work it seems 
that the rejecƟ on of a compulsion to form as well as its over-assessment will 
signifi cantly damage civil turnover and eliminate its safety.

It is also worth noƟ ng the part of the work in which form of transacƟ on 
is studied in the context of labor agreement. Here the interrelaƟ onship of 
the general and special norms, their aƫ  tude to civil law, etc. are raised. The 
conclusion is made that the Labor Code should be improved concerning to 
the regulaƟ on of form.

In the fi nal part of the research there are important theses.
I sƟ ll want to emphasize that there is the abundance of the court prec-

edents in this work. So, the author demonstrated the pracƟ cal existence 
of form of transacƟ on, the problems that arise in court pracƟ ce. Thus, the 
author succeeds to unite the relaƟ onship between theoreƟ cal and pracƟ -
cal jurisprudence and perfectly demonstrate the problems. It is also worth 
menƟ oning a plenty of the bibliography in Georgian, English and Russian lan-
guages.

During the discussion of the issues raised in the monograph, controver-
sial issues and the aƫ  tude of the legal theorists and court pracƟ ce toward 
them are presented. In certain cases, the author expresses his own posiƟ on. 
I think this work will become an important impulse for further invesƟ gaƟ on 
of transacƟ on problem.
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In conclusion, I can menƟ on that this monograph perfectly demon-
strates the problem of compulsion to form. All the main issues are discussed, 
interesƟ ng conclusions are made and it leaves an impression of the integrity 
of the system and content.

Professor Besarion Zoidze
Director of the Contemporary Private 

Law InsƟ tute of the Faculty of Law at TSU

Tbilisi, October 2018
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avtorisagan

winamdebare monografia efuZneba ivane javaxiSvilis  saxelobis 

Tbilisis saxelmwifo universitetis iuridiul fakultetze 

2018 wlis 14 ivliss dacul amave saxelwodebis sadisertacio 

naSroms. disertaciis dacva universitetisaTvis saiubileo 

wels daemTxva, amdenad SemTxveviTi araa, rom wigni swored am 

movlenas eZRvneba. CemTvis saamayoa isic, rom igi Tanamedrove 

kerZo samarTlis institutis gamocemis saxels atarebs.

naSromi exeba kerZo samarTlis iseT mniSvnelovan insti-

tuts, rogoricaa garigebani, kerZod ki garigebis formis 

problemebs. aRsaniSnavia, rom samarTlis magistris akademi-

uri xarisxis mosapoveblad daculi sakvalifikacio naSromic 

swored am institutisadmi iyo miZRvnili, romelic konkretu-

lad sacilo garigebaTa problematikas exeboda.

zemoaRniSnul naSromebze muSaobis procesSi samec-

niero xelmZRvanelobas miwevda profesori besarion zoiZe, 

romelsac ganuzomeli wvlili miuZRvis ara mxolod imaSi, 

rom Zalian damexmara maTi Sinaarsobrivad daxvewis mxriv, ar-

amed misi fasdaudebeli rCevebi CemTvis araerTxel gamxdara 

warmatebis sawindari rogorc profesiuli, ise pirovnuli gan-

viTarebis TvalsazrisiT.

madlierebis sityvebiT unda movixsenio winamdebare naS-

romis recenzentebi, profesori zurab ZlieriSvili da aso-

cirebuli profesori Tamar zambaxiZe, romelTa Rirebulma 

SeniSvnebma da rekomendaciebma didi daxmareba gamiwia mono-

grafiis garkveuli monakveTebis srulyofaSi.

gulwrfel madlobas movaxseneb asocirebul profesorebs: 

naTia CitaSvilsa da Tamar zoiZes, romlebic monawileobdnen 

disertaciis dacvis komisiis muSaobaSi da mniSvnelovnad Seu-

wyves xeli Semdgomi saWiro procedurebis ganxorcielebasac. 

cxadia, madlobeli var sauniversiteto sadisertacio sab-

Wos sruli Semadgenlobisadmi, maTi mxridan gamoxatuli mx-

ardaWerisTvis. aqve vemadlierebi saswavlo procesis marTvis 
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samsaxuris saswavlo procesis marTvis jgufis ufros special-

ists, Sorena CarbaZes, mTeli am periodis ganmavlobaSi kompe-

tenturi konsultaciebis gawevisa da aqtiuri daxmarebisaTvis.

ra Tqma unda, calke gamosayofia Cemi pativcemuli ufro-

si kolegebi: akademikosi levan aleqsiZe, profesorebi: ira-

kli burduli, lado Wanturia, maia ivaniZe da irma xarSilaZe, 

asocirebuli profesorebi: mariam ciskaZe, Tamar zarandia, 

moris SalikaSvili da lela janaSvili, agreTve asistent-

profesori giorgi goraSvili, romelTa mudmivi mxardaWera 

da gverdSi dgoma CemTvis yvelaze Zvirfasia. gansakuTrebuli 

madlobis Rirsia asocirebuli profesori vaxtang zaaliSvi-

li, romelsac udidesi damsaxureba miuZRvis akademiuri weris 

kulturis daxvewisa da ganviTarebisken CemTvis gezis moce-

maSi.

uaRresi madlierebiT unda movixsenio aw gardacvlili 

emeritusebi: mzia lekveiSvili da guram naWyebia, romelTa 

mxridan Cemdami gaweuli amagi marTlac Seufasebelia, xolo 

maTgan mosmenili brZnuli rCeva-darigebani ki dRemde mikv-

alavs cxovrebisa da karieris gzebs. rogori dasanania, rom 

isini veRar moeswrnen am naSromis dacvasa da mis wignad ga-

mocemas. darwmunebuli var, isini namdvilad iamayebdnen amiT.

naSromze muSaoba udavod rTuli iqneboda saqarTvelos 

farglebs gareT kvlevis ganxorcielebis SesaZleblobis gar-

eSe. am mxriv, CemTvis mniSvnelovani xelSewyoba iyo maqs plankis 

saxelobis  sazRvargareTis qveynebisa da saerTaSoriso kerZo 

samarTlis institutis stipendiis farglebSi, 2015 wels, erTi 

Tve qalaq hamburgis (germaniis federaciuli respublika) amave 

dawesebulebis biblioTekaSi muSaoba. imave wels mqonda Sansi, 

rom ssip — SoTa rusTavelis saqarTvelos erovnuli samec-

niero fondis doqtoranturis saganmanaTleblo programebis 

grantis meSveobiT, mqonoda orTviani kvleviTi viziti har-

vardis samarTlis skolis biblioTekaSi (qalaqi kembriji, ma-

saCusetsis Stati, amerikis SeerTebuli Statebi). aqve msurs, 

madloba gadavuxado yvela im profesors, romlebsac Sevx-
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vedrivar sazRvargareT yofnis periodSi da maTgan araerTi 

saintereso mosazreba da rCeva mimiRia sadisertacio kvlevis 

calkeul sakiTxTan dakavSirebiT.

ucxoeli kolegebisgan calke gamovyofdi profesorebs: 

andrea boronisa da braian biqss, aseve samarTlis doqtor ma-

teuS groCovskis, romlebsac gansakuTrebuli Zalisxmeva aqvT 

Cadebuli Cems xelSesawyobad araerT saWiro sakiTxSi, rac Za-

lze dasafasebelia.

aucileblad unda vumadlode gamomcemloba `meridians~, 

mravalwliani, uangaro da nayofieri TanamSromlobisaTvis.

aranaklebi madloba ekuTvniT Cemi ojaxis wevrebs, gansa-

kuTrebiT ki dedas, Zmasa da meuRles, im siTbosa da mzrunvelo-

bisTvis, ris gareSec erTob garTuldeboda am naSromis Seqmna.

monografiaze muSaobis mTelma procesma myarad damarw-

muna imaSi, rom garigebis formis problemebis fundamentur 

gamokvlevas ver amowuravda mxolod es erTi naSromi. amdenad, 

mocemuli Temisadmi Cemi daintereseba kvlavac didia. aRniS-

nulze metyvelebs Tundac is faqti, rom van kalkeris stipen-

diis mopoveba saSualebas maZlevs, momavali, 2019 wlis ori Tve 

gavataro Sveicariis SedarebiTi samarTlis institutSi (qa-

laqi lozana, Sveicariis konfederacia), sadac vimuSaveb evro-

puli kavSiris samomxmareblo samarTlis mier dawesebuli uax-

lesi tipis formis sakiTxebze, rogoricaa `myari matarebeli~.

dabolos, imeds gamovTqvam, rom qarTveli mkiTxveli am 

wigns didi interesiT gaecnoba. bunebrivia, siamovnebiT mivi-

Reb nebismier obieqtur mosazrebasa Tu saqmian winadadebas, 

rac xels Seuwyobs mis Semdgom gamocemaTa srulyofas.

asist., doqt. giorgi amiranaSvili

samarTlis doqtori,

Tsu-is iuridiuli fakultetis

kerZo samarTlis mimarTulebis asistenti,

Tanamedrove kerZo samarTlis institutis wevri

Tbilisi, 2018 wlis noemberi
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FROM THE AUTHOR

This monograph is based on the dissertaƟ on with the same Ɵ tle defended 
at the Faculty of Law of Ivane Javakhishvili Tbilisi State University on July 14, 
2018. Defense of the dissertaƟ on coincided with the university’s anniversary 
year, so it is not accidental that the book is dedicated to this event. I am 
also proud that it is named as an ediƟ on of the Contemporary Private Law 
InsƟ tute.

The work deals with such important insƟ tuƟ on of private law as trans-
acƟ ons and, in parƟ cular, the problems of their form. It is noteworthy that 
my thesis defended for receiving Master’s Degree in Law was also dedicated 
to this insƟ tuƟ on specifi cally related to the problems of voidable transac-
Ɵ ons.

In the process of working on the above-menƟ oned theses, Professor 
Besarion Zoidze was my scienƟ fi c supervisor, who helped me not only to re-
fi ne their content but also his invaluable advice became repeatedly a precon-
diƟ on for my success both in professional and personal development.

I would like to express my appreciaƟ on to reviewers of this work, Pro-
fessor Zurab Dzlierishvili and Associate Professor Tamar Zambakhidze. Their 
valuable remarks and recommendaƟ ons helped me very much to improve 
certain secƟ ons of the monograph.

I express my sincere graƟ tude to Associate Professors: NaƟ a Chitashvili 
and Tamar Zoidze, who took part in the working process of the DissertaƟ on 
CommiƩ ee and signifi cantly contributed to implemenƟ ng the further nec-
essary procedures. Obviously, I am grateful to all the members of the Uni-
versity DissertaƟ on Council for their support. I am also thankful to Shorena 
Charbadze, Senior Specialist of the Learning Process Management Group at 
the Learning Process Management Department, for her competent consulta-
Ɵ ons and acƟ ve assistance during the whole period.

Of course, I should separately menƟ on my respected senior colleagues: 
Academician Levan Alexidze, Professors: Irakli Burduli, Lado Chanturia, Maia 
Ivanidze and Irma Kharshiladze, Associate Professors: Mariam Tsiskadze, 
Tamar Zarandia, Moris Shalikashvili and Lela Janashvili, also Assistant Profes-
sor Giorgi Gorashvili, whose constant support is most precious to me. Asso-
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ciate Professor Vakhtang Zaalishvili deserves special thanks for his greatest 
service to give me the direcƟ on for improving and developing my academic 
wriƟ ng skills.

I should menƟ on with profound graƟ tude the late EmeriƟ : Mzia Le-
kveishvili and Guram Natchkebia. Their concern for me is really invaluable 
and their wise advice is sƟ ll the roadmap to my life and career growth. It is 
regreƩ able that it became impossible for them to aƩ end the defense of this 
thesis and see it published as a book. I am sure they would have been really 
proud of it.

Working on a thesis would certainly be diffi  cult without the possibility 
of conducƟ ng research outside Georgia. In this regard, it was signifi cant as-
sistance for me to work in the Library of the Max Planck InsƟ tute for Com-
paraƟ ve and InternaƟ onal Private Law in Hamburg (Federal Republic of Ger-
many) for one month in 2015 within the framework of the Scholarship from 
the same InsƟ tuƟ on. That same year, I had the chance to have a two-month 
research visit at the Harvard Law School Library (Cambridge, MassachuseƩ s, 
United States of America) through Funding of the Doctoral EducaƟ onal Pro-
grammes of LEPL Shota Rustaveli NaƟ onal Science FoundaƟ on of Georgia. 
Here I would like to thank all of the professors who I met during my stay 
abroad and from whom I have received many interesƟ ng opinions and ad-
vice on issues related to the dissertaƟ on research.

Of my foreign colleagues I would like to menƟ on separately Professors: 
Andrea Borroni and Brian Bix, also Dr. Mateusz Grochowski, who made an 
outstanding eff ort to support me in many important issues, what is very ap-
preciable.

I have to be thankful for the “Meridiani” Publishers’ perennial, pro 
bono and fruiƞ ul cooperaƟ on.

No less I want to thank my family, especially my Mother, Brother and 
Spouse for their warmth and care, without which it would be diffi  cult to cre-
ate this work.

The whole process of working on a monograph has fi rmly convinced 
me that the fundamental study of the problems of form of  transacƟ on can 
not be exhausted only by this one work. Thus, I sƟ ll retain great interest in 
this topic. This is evidenced even by the fact that the obtaining of the van 
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Calker Scholarship gives me the opportunity to spend two months of 2019 
at the Swiss InsƟ tute of ComparaƟ ve Law (Lausanne, Swiss ConfederaƟ on), 
where I intend to work on the newest types of formal requirements pre-
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I. Sesavali

a) Temis aqtualoba

mas Semdeg, rac saqarTvelos kerZo samarTlis damoukidebe-

li sistema da Sesabamisi sakanonmdeblo baza gaaCnia, sakmao 

dro gavida, rac sakmarisia imisaTvis, rom SesaZlebeli iyos 

calkeuli samarTlebrivi normisa, Tu institutis dadebiT da 

naklovan mxareebze msjeloba. amisaTvis ki aucilebelia ro-

gorc am normebisa da institutebis detaluri analizi, ise 

Sesabamisi sasamarTlo praqtikis Seswavla.

winamdebare naSromi eZRvneba kerZo samarTlisaTvis iseTi 

mniSvnelobis mqone instituts, rogoricaa garigeba. kerZod ki 

igi exeba garigebis formis problemas.

qarTul samecniero literaturaSi saTanado adgili ar 

eTmoba garigebis formis siRrmiseul Seswavlas. mocemul Tema-

tikaze monografiuli gamokvleva ar arsebobs, literaturaSi 

igi ganxilulia mxolod zogadad, garigebis moZRvrebis sxva 

problemebTan erTad, xolo calkeuli publikacia periodul 

gamocemebSic SedarebiT iSviaTia. Temis aqtualobas ganapiro-

bebs is garemoebac, rom samoqalaqo brunvaSi sul ufro me-

tad izrdeba Tanamedrove teqnikur saSualebaTa gamoyenebis 

SemTxvevebis ricxvi, ris gamoc, praqtikaSi bevri problemuri 

sakiTxi iCens Tavs.

rogorc aRiniSna, qarTul wyaroebSi ar arsebobs sistem-

uri midgoma garigebis formis problemis Seswavlisadmi, rac 

qarTuli realobisaTvis dRis wesrigSi ayenebs am sakiTxis 

monografiul doneze gamokvlevis saWiroebas. kvlevis samec-

niero siaxle ganisazRvreba imiT, rom masSi, samoqalaqo kanon-

mdeblobis reformirebis Semdgom, pirvelad xorcieldeba 

garigebis formasTan dakavSirebul problemaTa kompleqsuri 

analizi.

Tematikis aqtualoba gamoixateba imaSic, rom masSi Ser-

Ceuli da gaanalizebulia sasamarTloebis mier 2001-2016 

wlebis periodSi gamotanili gadawyvetilebebi, romlebSic 
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moyvanilia ganmartebebi naSromSi dasmul sakiTxTan dakavSire-

biT. sasamarTloTa ganmartebebs Tan erTvis komentari, rac 

interpretirebuli normebisa Tu samarTlebrivi institutebis 

Sinaarsis dazustebisa da samomavlod maT gamoyenebasTan da-

kavSirebiT, erTgvarovani sasamarTlo praqtikis Camoyalibebis 

xelSemwyobi SeiZleba gaxdes.

naSromis Teoriuli da praqtikuli mniSvneloba gamoix-

ateba imaSi, rom igi xels Seuwyobs imas, rom ganviTardes 

garigebis Sesaxeb moZRvreba, romelic warmoadgens civilis-

tikis erT-erT umniSvnelovanes instituts. masSi formuli-

rebuli midgomebi SesaZlebels gaxdis gadawydes rigi Teo-

riuli da praqtikuli problemebi, romlebic warmoiSoba 

garigebis formisadmi wayenebuli moTxovnebis realizaciisas. 

naSromSi gamotanili daskvnebi da gamoTqmuli rekomendaciebi 

ki SeiZleba gaTvaliswinebul iqnes moqmedi kanonmdeblobis 

srulyofisa da erTgvarovani sasamarTlo praqtikis Camoya-

libebis procesSi. aseve isini SeiZleba gamoyenebul iqnes, ro-

gorc dasmul problemaTa Semdgomi kvlevis meTodologiuri 

safuZveli.

b) naSromis mizani

kvlevis ZiriTadi mizania im Teoriuli da praqtikuli prob-

lemebis kompleqsuri da SedarebiTi analizi, romlebic war-

moiSoba kanoniT dadgenili formiT garigebis dadebisas; aseve 

mocemul sferoSi kanonmdeblobis srulyofisa da erTgva-

rovani sasamarTlo praqtikis CamoyalibebisTvis konkretuli 

rekomendaciebis gansazRvra. kerZod, naSromi miznad isaxavs 

garigebis formis iZulebasTan dakavSirebul kerZosamarT-

lebriv mowesrigebaTa analizis mcdelobas, maT Soris, sa-

mosamarTlo samarTlis WrilSi, rasac arsebuli sasamarTlo 

praqtika karg safuZvels uqmnis.

naSromSi ganxiluli gadawyvetilebebi, calkeul SemTx-

vevaSi, kritikis obieqtia, rac ar aris TviTmizani, aramed im 

miznis miRwevis saSualeba, rom gamoikveTos praqtikaSi arse-
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buli xarvezebi da moxdes Sesabamis rekomendaciaTa SemuSaveba 

maTi Semdgomi daxvewis kuTxiT. garda amisa, kvlevaSi gaana-

lizebulia araerTi sasamarTlo gadawyvetileba, romelSic 

moxda garigebis formasTan dakavSirebul normaTa saintereso 

interpretacia. amiT xazi esmeva am ganmartebaTa mniSvnelo-

bas erTgvarovani sasamarTlo praqtikis Camoyalibebis Tval-

sazrisiT, rac, TavisTavad, emsaxureba ama Tu im mowesrigebis 

srulyofasa da praqtikul realizacias.

mkiTxvelis winaSe warmodgenilia sasamarTlo gadawyve-

tilebani, romlebic exeba garigebis formebTan dakavSirebul 

aqtualur Temebs. naSromis amocanaa, mkiTxvels gaacnos sa-

samarTloTa ganmartebebi da maTi analizi sxvadasxva mniS-

vnelovan sakiTxze. gansaxilvelad SerCeuli Tematika aqtu-

aluria sasamarTlo davebis kuTxiT da am sakiTxebs Seexeba 

qarTvel mecnierTa gamoxmaurebac.

kvlevis mizania garigebis formebTan dakavSirebuli qa-

rTuli sasamarTlo praqtikis ganviTarebis ZiriTadi tenden-

ciebis gamokveTa, adgilobrivi mecnierebis miRwevebis fonze. 

Sesabamisad, sazRvargareTis qveynebis samarTalsa da relevan-

tur sasamarTlo praqtikaze miTiTeba mxolod maSin xdeba, 

rodesac es gamoyenebadia erovnul samarTalTan mimarTebiT 

da emsaxureba konkretuli msjelobis gamyarebas.

g) kvlevis meTodebi

naSromSi dasmuli sakiTxebi gamokvleulia mecnierebis iseTi 

tradiciuli meTodebiT, rogoricaa dogmaturi da normati-

uli meTodebi. amasTan, kvlevis meTodologiuri safuZvelia 

istoriuli, SedarebiTsamarTlebrivi, sistemuri, analizisa da 

sinTezis, logikuri meTodebis gamoyeneba.

agreTve, naSromze muSaobisas gamoyenebul iqna msgavsi 

tipis kvlevebisaTvis naklebad damaxasiaTebeli sociologi-

uri kvlevis meTodebi, konkretulad ki gamokiTxvis meTodi. 

kerZod, ssip _ SoTa rusTavelis erovnuli samecniero fondis 

mier dafinansebuli proeqtis (doqtoranturis saganmanaTleb-
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lo programebis granti №RNSF/DO/32/2-183/14) farglebSi, 2015 

wlis seqtember-oqtomberSi, winaswar SemuSavebuli kiTxvaris 

safuZvelze, ganxorcielda q. Tbilisis saqalaqo da saapela-

cio sasamarTloebis, saqarTvelos uzenaesi sasamarTlos, q. 

rusTavis saqalaqo sasamarTlos, q. zugdidis raionuli sa-

samarTlos, q. quTaisis saqalaqo da saapelacio sasamarTloe-

bisa da q. baTumis saqalaqo sasamarTlos mosamarTleTa, jam-

Si, Tvrameti mosamarTlis interviureba. informaciis wyaros 

warmoadgendnen saqarTvelos saerTo sasamarTloebSi Sesa-

bamis davebze specializebuli mosamarTleebi. mosamarTleTa 

interviureba ganxorcielda winaswar SemuSavebuli kiTxvaris 

meSveobiT, ris Sedegadac, miRebul iqna rogorc masSi dasmul 

zogierT sakiTxTan dakavSirebuli, ise damatebiTi xasiaTis in-

formacia. gamokiTxvis mizani iyo rogorc calkeuli mosamar-

Tlis individualuri gamocdilebis gacnoba, ise qarTuli sa-

samarTlo praqtikis Seswavla, rac dakavSirebulia garigebis 

formis daucvelobis samarTlebriv SedegebTan, sabolood ki 

miRebuli informaciis ganzogadeba da naSromis Sesabamis nawi-

lebSi asaxva.

d) naSromis struqtura

naSromi Sedgeba Svidi Tavisgan. pirveli nawili Sesavals war-

moadgens, romelSic gadmocemulia Temis aqtualoba, naSromis 

mizani, kvlevis meTodebi da naSromis struqtura.

meore nawilSi ganxilulia, Tu ra ganviTareba ganicada 

formasavaldebulo da formaTavisufal garigebaTa gamijvnis 

mniSvnelobam romis samarTlis, qarTuli feodaluri samarT-

lis, sabWoTa samarTlisa da Tanamedrove realobis fonze.

mesame nawilSi gaanalizebulia garigebis formis mniSvn-

eloba, formis Tavisuflebisa da misi moqmedebis farglebis 

ganxilvis gziT.

meoTxe nawili eZRvneba saxelSekrulebo samarTlis ev-

ropeizacias, rogorc garigebis formis saxeebis mowesrigebis 

modernizebis wyaros, romelSic ganxilulia asociirebis dRis 
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wesrigiT saqarTvelos mier dasaaxloebel kanonmdeblobaSi 

gaTvaliswinebuli, aseve saxelSekrulebo samarTlis unifika-

ciis evropuli instrumentebiT mowesrigebuli formis saxeebi, 

rac aqtualuri sakiTxia saqarTvelosa da evropuli kavSiris 

urTierTobidan da saqarTveloSi mimdinare kerZo samarTlis 

reformis procesidan gamomdinare.

mexuTe, yvelaze vrcel nawilSi mocemulia im funqciebis 

detaluri ganmarteba, romlebic kerZo samarTalSi formis 

mimarT moTxovnebs miewereba.

meeqvse nawilSi saubaria samoqalaqo da Sromis kodeqsebis 

mowesrigebaTa urTierTmimarTebis sakiTxze, SromiTi xelSek-

rulebis formis mimarT arsebuli sakanonmdeblo moTxovnebis 

WrilSi.

meSvide nawilSi SemoTavazebulia is ZiriTadi daskvnebi, 

risi gamotanis saSualebasac naSromSi ganviTarebuli msjelo-

ba iZleva, aseve gamoTqmulia is rekomendaciebi, rac kvlevis 

Sedegebs emyareba da mimarTulia rogorc Sesabamisi momwes-

rigebeli normebis srulyofis, ise erTgvarovani sasamarTlo 

praqtikis Camoyalibebisken.
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II. garigebis formis evolucia

1. garigebis forma romis samarTalSi

Zvel qarTul samarTalze mniSvnelovani zegavlena moaxdina 

berZnul-romaulma samarTalma.1 am gavlenis TvalsaCino mag-

aliTia vaxtang VI-is samarTlis wignSi Setanili `berZnuli 

samarTali~ da `siriul-romauli samarTali~.2 aRniSnulis meS-

veobiT, V saukunis droindeli siriul-romauli samarTali qa-

rTuli samarTlis nawili gaxda.3 romis samarTalma ZiriTadad 

bizantiuri samarTlis gavliT SemoaRwia erovnul samarTal-

Si.4 es gavlena bizantiis imperiis Seqmnis droidan dasturdeba 

da misi dacemis Semdegac, ramdenime saukunis ganmavlobaSi, 

saqarTveloSi moqmedebda berZnuli samarTali.5 siriul-ro-

mauli samarTlis wignis meSveobiT, romis samarTali, marTa-

lia arasistematizebuli da Zalze fragmentuli saxiT, magram 

mainc pirvelwyarodan aRwevs saqarTveloSi.6 vaxtang VI-is epo-

qaSi, gviani antikurobis romauli da bizantiuri samarTali 

iyo ara mxolod qarTuli iuridiuli azrovnebis organuli 

nawili, aramed aseve moqmedi kanonmdeblobac, riTac Zveli 

qarTuli samarTali imeorebda berZnul-romauli samarTlis 

gadmoRebis tendencias, rac damaxasiaTebeli iyo aRmosavle-

1 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 53.
2 ix. metreveli v., romis samarTali da saqarTvelo, Jurn. `adamiani da 

konstitucia~, #2, 1999, 22.
3 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 119.
4 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 116.
5 ix. zoiZe b., qarTuli samarTali, rogorc evropuli samarTlis nawili 

(istoriul-samarTlebrivi aspeqti), krebulSi: feraZe g. (red.), samar-

Tlisa da politikuri azrovnebis istoriis narkvevebi, wigni I, gamomc. 

`meridiani~, Tb., 2010, 314.
6 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 117. dawvr. ix. zoiZe 

b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo 

saqmis saswavlo centri, Tb., 2005, 53 da Semdg.
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Tis sxva marTlmadidebluri qveynebisaTvis.7 zogadad, Zve-

li qarTuli samarTali, ganvlili saukuneebis ganmavlobaSi, 

yovelTvis cdilobda, evropaSi romis samarTlis recefciis 

procesisaTvis aewyo fexi.8 qarTuli samarTlis ZeglebSi ux-

vad moipoveba calkeuli terminologiuri, Tu instituciuri 

msgavseba berZnul-romaul samarTalTan.9 saqarTvelos samo-

qalaqo kodeqsze muSaobis procesSic, gansakuTrebuli yur-

adReba berZnul-romaul samarTlebriv institutebze maxvil-

deboda. kodeqsis SemmuSavebeli komisia, ZiriTadad, evropis im 

qveynebis kanonmdeblobas daeyrdno, romlebSic romis samarT-

lis safuZvliani recefcia ganxorcielda, ris Sedegadac, qa-

rTul kerZo samarTalSi romis kerZo samarTlis sxvadasxva 

instituti da norma damkvidrda. romis samarTali farTod 

aisaxa qarTul iuridiul enazec, romelsac laTinuri iuridi-

uli terminologia udevs safuZvlad.10

zemoaRniSnulis gaTvaliswinebiT, sainteresoa garigebis 

formis mowesrigebis mokle istoriuli mimoxilvis dawyeba 

swored romis samarTlis ganviTarebis tendenciis zogierTi 

Taviseburebis gadmocemiT.

7 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 118. dawvr. ix. zoiZe 

b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo 

saqmis saswavlo centri, Tb., 2005, 53 da Semdg.
8 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 115. dawvr. ix. zoiZe 

b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo 

saqmis saswavlo centri, Tb., 2005, 53 da Semdg.
9 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 121. dawvr. ix. zoiZe 

b., evropuli kerZo samarTlis recepcia saqarTveloSi, sagamomcemlo 

saqmis saswavlo centri, Tb., 2005, 53 da Semdg.
10 ix. metreveli v., romis samarTali da saqarTvelo, Jurn. `adamiani da 

konstitucia~, #2, 1999, 24.
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1.1. formalur garigebaTa mniSvneloba

formaluri garigebebi did rols TamaSobda romis samarTalSi, 

upiratesad, jus honorarium-is srul ganviTarebamde periodSi. 

ar arsebobs sxva eri, romlis samarTalSic, iuridiuli for-

malizmi ise Zlier iyo ganviTarebuli, rogorc es romaelebT-

an gvxvdeba. mkacri jus civile romanum-is mTeli Sinaarsi TiTq-

mis mxolod formaluri garigebebisgan Sedgeboda.11 yvela es 

garigeba iyo formaluri, am sityvis mkacri gagebiT, da maT 

irgvliv jgufdeboda Zveli romaelebis samoqalaqo (kerZo) 

samarTlis mTeli Sinaarsi, ris gamoc, am samarTals SeiZleba 

ewodos formalizmis samarTali.12

istoriulad, formis idea mis magiur bunebaze primi-

tiul rwmenas efuZneboda.13 Zveli samarTlis formebsa da 

wes-Cveulebebs, Tavdapirvelad, wmindad religiuri mniSvn-

eloba hqonda. iuridiul sawyiss, romelic am formebsa da wes-

CveulebebSi gamoixateboda, religiuri dogmatis Zala gaaCnda. 

am formebidan da wes-Cveulebebidan, maTi pirvelyofili sax-

iT, bevri SenarCunda respublikis bolomde da ufro gvianac, 

miuxedavad imisa, rom isini verasgziT veRar Seesabameboda im 

garigebebis mniSvnelobasa da arss, romlebsac isini miekuTvne-

boda. bolos, yovelgvar Sinaarss moklebuli forma cariel 

ceremoniad iqceoda, romael xalxs am ZvelTagan arsebuli 

ceremoniebisTvis sxva mniSvneloba rom ar mieca.14

formaluri nebis gamovlenebs umTavresad Zveli romis 

samarTalSi ekava mniSvnelovani adgili, saxeldobr, sazeimo 

moqmedebebis gansakuTrebuli formiT, romelTa saSualebiT-

ac, yoveli samarTlebrivi urTierTobis Taviseburi mniSvn-

11 ix. Пфаф В., О формальных договорах древнего римского права, Изд. 
“Типография П. Францова”, Одесса, 1866, 5.
12 ix. Пфаф В., О формальных договорах древнего римского права, Изд. 
“Типография П. Францова”, Одесса, 1866, 6.
13 ix. Zimmermann R., The Law of ObligaƟ ons: Roman FoundaƟ ons of the Civilian Tradi-
Ɵ on, Juta & Co., Cape Town, 1990, 82.
14 Sdr. Пфаф В., О формальных договорах древнего римского права, Изд. 
“Типография П. Францова”, Одесса, 1866, 15-16.
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elobis simboluri warmodgena xdeboda, romelic grZnobadi 

aRqmiT, TvalsaCinod warmodgeboda misi monawileebisa da sxva 

pirTa winaSe.15 simboluri formebis warmoSoba ganviTarebis 

im safexurs ukavSirdeba, rodesac moWarbebuli iyo fantazia. 

Tavidan, es formebi damamZimebeli aRmoCnda, xolo Semdeg Ses-

ustda da gaqra. romis samarTlis uaxles saxes ki, warsulis 

mxolod mcire naSTis kvali hqonda.16

Zvelad, formebs, xSir SemTxvevaSi, dramatuli xasiaTi 

hqonda.17 Zvel formebSi mWidrod iyo Serwymuli ritualuri 

zeimuroba da Sinaarsis zustad da TvalnaTliv gadmocemisken 

miswrafeba.18 uZveles romis samarTalSi, forma TandaTan iqca 

aqtis momcvel elementad, im mxriv, rom garigeba `gansazRvru-

li sazeimo sityvebis~ garkveuli formulis arsebobis dros 

aRwevda Sedegebs da SemTxveviTi Secdomebi an nebis nakli 

mxedvelobaSi ar miiReboda. yvela arqauli garigeba mkacrad 

formaluri iyo. isini arsebobda mxolod am gansazRvruli 

formis ZaliT da ar arsebobda zepiri, xolo zogjer, Jes-

tikulaciis, ceremoniis gareSe. arqauli zepiri da Jestiku-

laciuri zeimurobisgan gansxvavebiT, postklasikur periodSi, 

formis axali tipi ganmtkicda.19

romis kerZo samarTlisaTvis cnobil garigebaTa formebs 

sxvadasxvagvari warmomavloba hqonda. zogierTi maTganis 

safuZvels Cveulebebi, Zveli sazogadoebis tradiciebi Sead-

genda, romlebic, droTa ganmavlobaSi, samarTlebrivi Si-

naarsiT ivseboda da iuridiul mniSvnelobas iRebda. sxvebi 

15 ix. Савиньи Ф.К. фон, Система современного римского права, Т. II, Изд. “Статут”, 
М. _ О., 2012, 344.
16 Sdr. Савиньи Ф.К. фон, Система современного римского права, Т. II, Изд. 
“Статут”, М. _ О., 2012, 345.
17 ix. denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universite-

tis gamocema, tf., 1928, 242.
18 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 52.
19 ix. Франчози Дж., Институционный курс римского права, Изд. “Статут”, М., 2004, 
58.
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warmoiSoboda faqtobrivi moqmedebebidan, romlebsac Zvel 

sazogadoebaSi realuri mniSvneloba hqonda. garigebaTa 

formebis Sesaxeb wesebis kidev erTi wyaro sxva xalxSi Camo-

yalibebuli Cveulebebis sesxeba gaxda. romis sazogadoebisa 

da samarTlis ganviTarebasTan erTad, garigebaTa formebis 

mimarT wayenebuli moTxovnebis simkacris Sesustebis tenden-

cia yalibdeboda. amaze mowmobs garigebaTa rTuli simboluri 

formebidan sxva, samoqalaqo brunvis subieqtebisTvis ufro 

martivi da xelmisawvdomi formebisken TandaTanobiTi gadas-

vla.20

romaelebi nela da uxalisod anebebdnen Tavs Zveli samar-

Tlis mkacr formalizms. magram ekonomikur urTierTobaTa 

ganviTareba, brunvis subieqtebis mier dadebul garigebaTa 

zrda, komerciuli saqmianobis geografiis gafarToeba karn-

axobda Tavis wesebs: garigebebi unda dadebuliyo rac SeiZleba 

operatiulad, drois umciresi danaxarjebiT, unda uzrunve-

lyofiliyo maTi dadebis obieqturi mtkicebulebebi. aucile-

beli xdeboda garigebebis dadeba araTanmyof pirebs Soris. 

yvelafer amas mohqonda axali formebis gaCena da Zvelebis 

modernizacia.21

samarTlis ganviTarebis Semdgom safexurTan SedarebiT, 

formalizmi Tu arasrulyofilad gamoiyureboda, warsuli 

mdgomareobis fonze, piriqiT, igi mniSvnelovan wingadadgmul 

nabijad Canda. formalizmis meSveobiT, samoqalaqo brunvas 

garkveuli siswore da simtkice eZleoda. garigeba kargavda 

SemTxveviT xasiaTs da samarTlebrivi cxovrebis Cveulebrivi 

kuTvnileba xdeboda. formalizmi aiZulebda adamianebs mo-

fiqrebulobas, sityvebis warmoTqmis dros. erT sityvas See-

Zlo samudamod daeRupa adamiani. uZveles formebSi, sityva 

warmoiTqmeboda im pirebis mier, romlebic iZendnen uflebebs. 

20 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 47.
21 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 48.
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maT sityvebs Tan axlda sxeulis gamomxatvelobiTi moZraobebi. 

Semdgom formebSi qreboda sxeulis moZraobebi da sityvebis 

warmoTqmaSi monawileobda is mxare, romelsac garigebiT ekis-

reboda movaleoba.22 amdenad, ugvianes epoqebSi formebma mi-

iRo xasiaTi, romelic saqmian cxovrebas ufro Seefereboda.23 

romaelebma gadalaxes antikuri samarTlisaTvis damaxasiaTe-

beli ritualuri motivebiT nakarnaxevi mkacri formalizmi.24

Tavdapirvelad formis dacva erTob bevri SemTxvevisaT-

vis moiTxoveboda, Tumca samarTlis Semdgomi ganviTarebis 

etapze, es formebi minimumamde Semcirda.25 maSasadame, ro-

mis samarTali, romelic, pirvel xanebSi, TiTqmis uklebliv, 

formalur garigebaTa sferoSi trialebda, TandaTan gadaix-

ara araformalurisken.26

1.2. formaluri xelSekrulebebi

romis samarTlisaTvis damaxasiaTebel klasifikacias safuZv-

lad edo xerxi, romliTac sxvadasxva xelSekrulebidan xdebo-

da valdebulebebis warmoSoba.27 saimperatoro epoqaSi, yvela 

xelSekruleba iyofoda oTx kategoriad.28 am sxvadasxva kat-

egoriis xelSekrulebebs Soris, valdebulebaTa warmoSobis 

ganmsazRvreli momenti iyo, Sesabamisad, nivTis gadacema (re), 

22 Sdr. Муромцев С.А., Гражданское право Древнего Рима: Лекции, Типография 
А.И. Мамонтова и Ко., М., 1883, 207.
23 ix. denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universite-

tis gamocema, tf., 1928, 242.
24 ix. rusiaSvili g., qarTuli samoqalaqo samarTlis adgili evropuli 

samarTlis ojaxSi, `samarTlis Jurnali~, #1, 2015, 115.
25 ix. Барон Ю., Система римского гражданского права, Книга 1, Общее учение о 
правах в субъективном смысле, Изд. Р. Асланова “Юридический центр Пресс”, СПб, 
2005, 191-192.
26 ix. denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universite-

tis gamocema, tf., 1928, 243.
27 ix. Санфилиппо Ч., Курс римского частного права: учебник, Изд. “Норма”, М., 
2007, 313.
28 ix. Дернбург Г., Пандекты, Т. 2, Обязательственное право, Третье русское издание, 
Изд.  “Москва”, М., 1911, 17.
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sazeimo sityvebis warmoTqma (verbis), gansazRvruli werilobi-

Ti formis gamoyeneba (liƩ eris), an nebismieri saxiT gamovlenili 

martivi SeTanxmeba (consensu). swored amis gamo gamoiyofoda 

xelSekrulebaTa oTxi kategoria, kerZod, realuri, verbal-

uri, literaluri da konsensualuri xelSekrulebebi.29

zogierTi avtori svamda kiTxvas, formalizmze gancalkev-

ebuli saubari xom ar iqneboda gzidan gadaxveva, imis gamo, rom 

arc gaiusi da arc iustiniane ar hyofdnen am oTx jgufs form-

alur da araformalur xelSekrulebebad. Tumca, mainc saTa-

nadod miaCndaT amgvari dayofa, rac SeiZleba ganxorcieldes, 

ubralod, maTi Tanmimdevrobis SecvliT. am TvalsazrisiT, ver-
bis da liƩ eris kategoriebi aris formalur xelSekrulebaTa kat-

egoriebi, danarCenebi ki _ ara. amdenad, formalizmis Temaze 

msjelobas swored verbalur da literalur xelSekrulebaTa 

calke aRebiT Tvlidnen SesaZleblad.30

aqedan gamomdinare, gansaxilveli periodis formaluri 

xelSekrulebebis mokle daxasiaTeba ganxorcieldeba uSua-

lod zemoT miTiTebul or kategoriaze dayrdnobiT.

1.2.1. verbaluri xelSekrulebebi

verbaluri xelSekrulebebi, maTi bunebiT, gulisxmobda 

gansazRvruli sazeimo sityvebis warmoTqmis aucileblobas.31

romis samarTalSi, zepiri garigebebis yvelaze ufro 

gavrcelebuli saxe iyo sƟ pulaƟ o.32 masSi ufro metad, vidre 

uZvelesi samarTlis romelime sxva garigebaSi, Tavs iCenda 

formalizmis istoriuli mniSvneloba samoqalaqo brunvaSi.33

29 ix. Санфилиппо Ч., Курс римского частного права: учебник, Изд. “Норма”, М., 
2007, 313.
30 ix. Descheemaeker E. (Ed.), Peter Birks, The Roman Law of ObligaƟ ons, Oxford, Ox-
ford University Press, 2014, 36.
31 ix. Франчози Дж., Институционный курс римского права, Изд. “Статут”, М., 2004, 370.
32 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 28.
33 ix. Муромцев С.А., Гражданское право Древнего Рима: Лекции, Типография А.И. 
Мамонтова и Ко., М., 1883, 207.
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sƟ pulaƟ o warmoadgenda Zveli romis samarTlisaTvis cno-

bili garigebebis erT-erT yvelaze martiv formas. sƟ pulaƟ o-s 
umniSvnelo formalobebi, valdebulebis abstraqtul xasiaT-

Tan erTad, sul sxvadasxvagvari xelSekrulebidan gamomdinare 

urTierTobaTa gaformebisTvis misi gamoyenebis saSualebas 

iZleoda. yvelaferi es xels uwyobda imas, rom sƟ pulaƟ o far-

Tod gavrcelda romis samoqalaqo brunvaSi.34 igi SenarCunda 

iustinianes epoqamde, rogorc romaelebisTvis miRebuli da 

sayvareli forma.35

romis samarTlisaTvis cnobil garigebaTa formebi ar 

rCeboda ucvleli, isini icvleboda samoqalaqo brunvis 

moTxovnebis Sesabamisad. gamonaklisi arc sƟ pulaƟ o gamxdara. 

socialur-ekonomikur urTierTobaTa ganviTareba komerciul 

saqmianobaSi, romael moqalaqeebTan erTad, sazogadoebis sxva 

fenebis sul ufro meti Cabma moiTxovda garigebaTa formebis 

maqsimalur moqnilobasa da Tavisuflebas. amitom namdvili 

sƟ pulaƟ o-s dadebisTvis aucilebeli umniSvnelo formalobe-

bic ki (dadgenili formulebis warmoTqma, mxareTa savalde-

bulo daswreba da a.S.) TandaTanobiT mouxerxebeli xdeboda 

samoqalaqo brunvisTvis, rac iwvevda sƟ pulaƟ o-s dadebis piro-

bebis gamartivebas.36 misi gamoyenebisTvis, TandaTan SemuSavda 

garkveuli Semsubuqebebi.37

respublikuri periodis bolos, aRmosavleTidan werilo-

biTi formis gavrcelebis gamo, sƟ pulaƟ o-s formalurma mxarem 

erTob Taviseburi evolucia ganicada.38

34 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 31-32.
35 ix. Савиньи Ф.К., Обязательственное право, Изд. “Юридический центр Пресс”, 
СПб, 2004, 496.
36 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 34-35.
37 ix. Савиньи Ф.К., Обязательственное право, Изд. “Юридический центр Пресс”, 
СПб, 2004, 496.
38 Sdr. Санфилиппо Ч., Курс римского частного права: учебник, Изд. “Норма”, М., 
2007, 319.
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kerZod, sƟ pulaƟ o-s dadebis dros, ar iqmneboda misi Si-

naarsis materialuri mtkicebulebebi. valdebulebis warmoSo-

bisaTvis sakmarisi iyo zepiri SekiTxvisa da pasuxis gacvla. 

mowmeebis daswreba, an saxelmwifos warmomadgenlis monawileo-

ba ar moiTxoveboda, rac mniSvnelovnad arTulebda sƟ pulaƟ o-
s Sinaarsis mtkicebis process. misi SemsubuqebisTvis, romis 

samoqalaqo brunvaSi Camoyalibda sƟ pulaƟ o-s dasamtkiceblad 

cauƟ o-d wodebuli werilobiTi dokumentis Sedgenis tradi-

cia, romelSic ganmtkicdeboda dasadebi garigebis Sinaarsi. 

momavalSi, cauƟ o imdenad farTod gavrcelda romSi, rom TviT 

sƟ pulaƟ o-s dadebam meore planze gadainacvla.39

1.2.2. literaluri xelSekrulebebi

romaelebisTvis ucxo iyo nebis gamovlenis werilobiTi forma 

da maT mxolod mogvianebiT SemoiRes igi, friad SezRuduli 

gamoyenebiT.40

literaluri formis ufro gviani gaCena aixsneba imiT, rom 

sazogadoebaSi misi gavrcelebisTvis aucilebelia mosaxleo-

bis wignierebis sakmarisad maRali done. zepiri forma, Zveli 

xalxis msoflmxedvelobis ZaliT, maT eCvenebodaT ufro gas-

agebad da damajereblad, vidre nebis werilobiTi gamoxatva.41

literalur valdebulebas safuZvlad edo erovnu-

li Cveuleba, romlis mixedviTac, yvela fulad garigebaze 

TiToeul romael moqalaqes unda ewarmoebina da awarmoebda 

saerTo sabinao reestrebs.42

literaluri xelSekrulebebis gaCeniT, xelSekrulebis 

39 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 37.
40 Sdr. Савиньи Ф.К. фон, Система современного римского права, Т. II, Изд. “Статут”, 
М. _ О., 2012, 347.
41 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 39.
42 ix. Савиньи Ф.К., Обязательственное право, Изд. “Юридический центр Пресс”, 
СПб, 2004, 498.
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dadebis ganzraxvis mqone mxareebs ukve SeeZloT erT adgilas 

ar moeyaraT Tavi. sakmarisi iyo SeTanxmeba valdebulebis ar-

sze da misi asaxva Semosaval-gasavlis wignSi. araTanmyof mxa-

reebs Soris sasarCelo dacvis uflebis momcemi formaluri 

xelSekrulebis dadebis SesaZlebloba, romelic literaluri 

xelSekrulebebis gavrcelebiT gaCnda, xeli Seuwyo samoqa-

laqo brunvis siCqaris gazrdas romSi.43

kerZod, nomen transscripƟ cium-i gulisxmobda Semosavlebi-

sa da gasavlebis Caweras specialur wignSi, romelic gaCnda 

romSi, etruskebis, an berZnebisa da aRmosavlel xalxTa gav-

leniT. Semosavlebisa da danaxarjebis aRricxvis es Cveuleba 

farTod gavrcelda romis samarTlis istoriis winaklasikur 

da klasikur periodebSi. igi daeca klasikuri periodis dasas-

rulisTvis da saerTod gaqra postklasikur epoqaSi. iusti-

niane naTlad saubrobda am formaze, rogorc ukve gamqral-

ze.44 rodesac angariSwarmoebis es specialuri sistema aRar 

gamoiyeneboda, gaqra literaluri xelSekrulebac.45

Tumca romis samoqalaqo brunvaSi, literalur xelSek-

rulebebs Tavisi mniSvneloba sakmaod adre, ukve klasikur ep-

oqaSi, daekarga. imisaTvis, rom literaluri xelSekrulebebis 

gamoyenebiT warmoebuliyo komerciuli saqmeebi, aucile-

beli iyo mxareebs Soris ndobis maRali done. literaluri 

valdebulebis Seqmna mxolod orive mxaris wignebSi Sesabam-

is Canawerebs SeeZlo. Tu movales, kreditorTan SeTanxmebis 

miuxedavad, ar Sehqonda axali Canaweri Tavis wignSi, maSin 

literaluri forma ar iTvleboda daculad, literaluri 

valdebuleba ar warmoiSoboda. literaluri xelSekrulebis 

kreditoris interesebis dacva SesaZlebeli iyo mxolod mov-

43 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 43-44.
44 ix. Франчози Дж., Институционный курс римского права, Изд. “Статут”, М., 2004, 
375-376.
45 ix. Mousourakis G., Roman Law and the Origins of the Civil Law TradiƟ on, Springer, 
Switzerland, 2015, 134.
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alisa da kreditoris wignSi Canawerebis damTxvevis dros.46

miuxedavad amisa, imperiis aRmosavleT provinciebSi, sa-

dac farTod iyo gavrcelebuli elinisturi samarTlebrivi 

praqtika, werilobiTi xelSekrulebis sxva formebi gamoiyene-

boda.47 kerZod, sasesxo urTierTobani peregrini-s Soris form-

deboda literaluri xelSekrulebebisgan gansxvavebuli weri-

lobiTi dokumentebiT. cnobilia aseT savalo xelwerilTa 

ori saxe: syngrapha da chirographa. am dokumentebis orive saxe, 

iseve, rogorc Semosaval-gasavlis wignSi asaxuli valdebule-

bebi, nasesxebi iyo berZnuli samarTlidan.48

saubaria valis aRiarebis aqtsa an fulis gadaxdis weri-

lobiT dapirebaze. es institutebi warmoiSva elinistur aR-

mosavleTSi da jer moqmedebda ucxoelTa Soris, magram ukve 

klasikuri samarTlis epoqaSi, isini gamoiyeneboda, rogorc 

moqalaqeTa, ise moqalaqeTa da ucxoelTa Soris. gansxvaveba 

mdgomareobda imaSi, rom chirographa sakuTari xeliT Sedgeboda 

movalis mier, mxolod erT egzemplarad, romelic gadadioda 

kreditoris mflobelobaSi; syngrapha Sedgeboda or egzem-

plarad da ewereboda xeli orive mxaris mier. Semdeg xdeboda 

dokumentebis gacvla.49

2. garigebis forma qarTul feodalur samarTalSi

qarTul realobaSi, pozitiuri samarTlis mkvlevarebi nakleb 

yuradRebas uTmoben garigebis formis mowesrigebis isto-

riul konteqsts. imis gaTvaliswinebiT, rom winamdebare naS-

romis kvlevis ZiriTad mizans ar warmoadgens masSi dasmuli 

sakiTxebis istoriuli ganviTarebis analizi, qvemoT, mokled 

46 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 45.
47 ix. Mousourakis G., Fundamentals of Roman Private Law, Springer, Berlin and Heidel-
berg, 2012, 219.
48 ix. Татаркина К.П., Формы сделок по древнему римскому частному праву: 
Учебное пособие, Изд. ТГУ, Томск, 2008, 45.
49 ix. Франчози Дж., Институционный курс римского права, Изд. “Статут”, М., 2004, 
377.
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iqneba ganxiluli garigebis formis mowesrigebis ZiriTadi Ta-

viseburebebi, rac damaxasiaTebeli iyo mocemuli periodis qa-

rTuli samarTlisaTvis.

2.1. garigebis formis mowesrigebis sistema

feodaluri wyobis dros, dargobrivad sistematizebuli 

kanonmdebloba ar arsebobda. samarTlis Zeglebi moicavs ro-

gorc samoqalaqo samarTlis, ise sxva dargebis momwesrigebel 

normebs. sagnobriv kodifikacias ki SedarebiT gvian hqonda 

adgili.50

Tumca arsebobs am periodis samarTlis Zeglebi, romleb-

Sic samarTlis mxolod erTi romelime dargi aris gamokveTi-

li.51 aris mosazreba, rom samoqalaqo samarTlis momwesrige-

beli kanonmdeblobis kodifikaciis SedarebiT dabali done 

ganpirobebuli unda yofiliyo imiT, rom es dargi exeboda mo-

qalaqeTa qonebriv urTierTobebs, romelic dawerili samarT-

lis gverdiT, mometebulad wesrigdeboda CveulebiTi samar-

TliT.52

magaliTisaTvis, Zveli samarTlis Taviseburebad iTvleba 

is, rom valdebulebiTsamarTlebrivi normebi sistematizebuli 

saxiT ki ar iyo mocemuli, aramed xelSekrulebis konkretul 

saxeebSi Tavsdeboda.53 aseve, marTalia, feodaluri samarTlis 

Zeglebi sakmaod detalurad awesrigebda samemkvidreo urT-

ierTobebs, Tumca memkvidreobiTi samarTlis normaTa erT-

gvari sakanonmdeblo sistema maTSi mainc ar iyo gamokveTili.54

50 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 27.
51 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 28.
52 Sdr. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sag-

amomcemlo saqmis saswavlo centri, Tb., 2005, 28.
53 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 66.
54 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali (SedarebiT-

samarTlebrivi gamokvleva), gamomc. `ufleba~, Tb., 2000, 9.
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ramdenadac, feodaluri samarTlisaTvis ar iyo damaxasi-

aTebeli dargebad dayofa, masSi umetesad Cveulebis, xelSek-

ruleba-sigelebisa da statutebis gziT xdeboda ama Tu im 

sakiTxis ganmsazRvreli normebis Camoyalibeba da dajgufeba.55

feodaluri samarTlis farglebSi, kodifikaciis sanimuSo 

Zeglad aris miCneuli vaxtang VI-is samarTlis wignTa krebu-

li, romelic XVIII saukunis dasawyisSi aris Seqmnili. am Zeg-

lis Taviseburebad Tvlian imas, rom vaxtang VI-m Sekriba da 

erT sistemaSi moaqcia manamde arsebuli qarTuli samarTlis 

Zeglebi.56 yuradRebas amaxvilebdnen imazec, rom mefem Tavis 

krebulSi moaqcia Zveli qarTuli Zeglebi da amavdroulad 

saWirod CaTvala, damatebiT axali samarTlis wignis Sedgena. 

Sedegad, aRniSnuli krebuli metad didi moculobisaa da Sei-

cavs sxvadasxva dros warmoSobil oTx erovnul da sam ucxour 

sakanonmdeblo Zegls.57

gansaxilveli periodis samarTlis Zeglebidan agreTve aR-

saniSnavia `samarTali batonisSvilis daviTisa~, romelic zo-

gierTi mkvlevaris yuradRebas ipyrobda rogorc mowesrigebis 

sifarToviTa da sakodifikacio formiT, ise damuSavebulobisa 

da dasrulebulobis doniT,58 Tumca feodaluri samarTlis 

wignebiviT, igi mTel saero samarTals Seicavs da dalagebis 

mxriv, mkveTrad Camoyalibebul dargebad mainc ar aris war-

modgenili.59 Semdgom, daviT batoniSvilma, mis mierve Seqmnil 

`saqarTvelos samarTlisa da kanonTmcodneobis mimoxilvaSi~ 

(“Обозрение Грузии по части прав и законоведения“), daapira win-

amorbedi Zeglis Sinaarsis sxva, ukve sagnobrivi sistemiT dal-

55 ix. furcelaZe d. (red.), samarTali batoniSvilis daviTisa, gamomc. 

`mecniereba~, Tb., 1964, 075.
56 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 28.
57 ix. vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, t. III, 

Tbilisis universitetis gamocema, Tb., 1963, 63-64.
58 ix. furcelaZe d. (red.), samarTali batoniSvilis daviTisa, gamomc. 

`mecniereba~, Tb., 1964, 05.
59 ix. furcelaZe d. (red.), samarTali batoniSvilis daviTisa, gamomc. 

`mecniereba~, Tb., 1964, 088.
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ageba, Tumca es cda dausrulebeli darCa.60

xazgasasmelia, rom feodalur wyobilebaSi amgvari 

usistemoba damaxasiaTebeli iyo ara mxolod qarTuli, aramed 

sxva saxelmwifoTa samarTlisTvisac. magaliTis saxiT Sei-

Zleba dasaxeldes salikuri samarTali, romelic adrindeli 

feodaluri samarTlis yvelaze ufro mniSvnelovan da sru-

lyofil Zeglad aris miCneuli, Tumca igi samarTlis calkeu-

li dargebisa da institutebis gansazRvruli sistemiT ar aris 

dalagebuli da kazuistikur xasiaTs atarebs.61

savaraudod, yovelive zemoTqmuli unda yofiliyo imis 

mizezi, rom zogierT avtors, feodaluri kanonebis kvlevi-

sas, eCveneboda, TiTqos bnel labirinTSi imyofeboda, sadac 

uamravi gasasvleli da mosaxvevi iyo, magram mainc sjeroda, 

rom xelSi Zafis bolo eWira da winsvla SeeZlo.62

amdenad, qarTuli feodaluri samarTlis aRwerili Ta-

viseburebidan gamomdinare, garigebis formis sistemuri mow-

esrigeba, faqtobrivad, ar arsebobda. Sesabamisad, gansaxil-

vel sakiTxze saerTo suraTis Seqmnis wanamZRvars warmoadgens 

calkeuli SemTxveva, rac garkveuli ganzogadebis saSualebas 

iZleva.63

2.2. garigebis formis Tavisufleba da misi farglebi

vaxtang VI-is samarTlis wignTa krebulis 207-e da 2071-e mux-

lebis gaanalizebis safuZvelze gamohqondaT daskvna, rom `aq 

moCans tendencia xelSekrulebas erTgvari forma dauwesdes~; 

xsenebul muxlebSi xedavdnen miswrafebas, `aiZulon kontra-

60 ix. furcelaZe d. (red.), samarTali batoniSvilis daviTisa, gamomc. 

`mecniereba~, Tb., 1964, 0158.
61 ix. doliZe i., adrindeli feodaluri samarTlis Zeglebi, stalinis 

saxelobis Tbilisis saxelmwifo universitetis gamomcemloba, Tb., 1950, 

X-XI.
62 ix. monteskie S.l., kanonTa goni, mSvidobis, demokratiisa da ganviTa-

rebis kavkasiuri instituti, Tb., 1994, 671.
63 Sdr. mWedliSvili l., ivaniZe n., logika, gamomc. `qronografi~, Tb., 

1997, 15.
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hentebi... pasuxismgeblobis asacileblad xelSekruleba form-

alurad dadon da amgvarad formaluri xasiaTi kanonismierad 

gaxadon~. maSasadame, `aSkarad igrZnoba, ra mZimed eCveneba 

kanonmdebels formis ugulebelyofis Sedegebi~.64

XIX saukunesa da XX saukunis dasawyisSi, anTropolo-

gebma Seiswavles kavkasiis mTieli xalxi, romelmac antikuri 

Cveulebebi da wesebi SeinarCuna. es kvlevebi saqarTvelos sx-

vadasxva xalxs Soris uzarmazar regionul sxvaobas avlens da 

mianiSnebs, rom sakanonmdeblo aqtebi, rogoricaa vaxtang VI-is 

samarTlis wignTa krebuli, aris samarTlis praqtikaSi danerg-

vis mxolod nawilobrivi indikatori.65

maTi gadmocemiT, miwaze sakuTrebis SeZena ar iyo das-

rulebuli da kanonieri, vidre Semdegi CveulebiTi procedura 

ar iqneboda daculi: gamyidveli da myidveli midiodnen gas-

ayidad SeTavazebul miwaze da iq, aranakleb erTi mowmis Tan-

daswrebiT, gamyidveli, miwaze fexis dabakunebiT, eubneboda 

myidvels: `dae, am miwis SeZenam iRbali mogitanoT~. mxolod am 

ceremoniis Semdeg iyo qonebis gadacema kanonierad damTavreb-

uli.66 aseve, erT-erTi saxis sesxis micemis dros, sruldeboda 

Semdegi Cveuleba: kreditori yurSi xels Caavlebda erT-erT 

mowmes da yvela damswris misamarTiT ambobda: `daimaxsovreT, 

rom am adamianma (saxeli iyo naTqvami) isesxa fuli Cemgan~.67

miuxedavad amisa, rogorc mkvlevrebi amtkicebdnen, im-

droindel qarTul valdebulebiT samarTals simboluri for-

malobis araviTari kvali ar emCneva, rac uZvelesi xanis ro-

mauli valdebulebiTi samarTlisaTvis iyo damaxasiaTebeli. 

64 ix. Klutmann R., Analyse des naƟ onal-grusinischen ObligaƟ onenrechts im Kodex 
König Wachtangs VI, “ZeitschriŌ  für vergleichende RechtswissenschaŌ ”, XXI, 1907, 460, 
461, cit.: futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis 

narkvevebi, gamomc. `mecniereba~, Tb., 1976, 166.
65 ix. Waters C.P.M., Counsel in the Caucasus: ProfessionalizaƟ on and Law in Georgia, 
MarƟ nus Nijhoff  Publishers, Leiden, 2004, 33.
66 ix. Grigolia A., Custom and JusƟ ce in the Caucasus: The Georgian Highlanders, AMS 
Press, New York, 1980, 163-164.
67 ix. Grigolia A., Custom and JusƟ ce in the Caucasus: The Georgian Highlanders, AMS 
Press, New York, 1980, 165.
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qarTul samarTalSi marto zepiri da werilobiTi formebi 

ikveTeba, romelic romis samarTlis Semdegdroindeli peri-

odis verbis da liƩ eris wess udris.68 erT-erTi xelSekrulebis mag-

aliTze, gamoTqmuli iyo varaudi, rom formalizmi qarTul 

samarTalSi ukve winafeodalur epoqaSi unda SezRuduliyo.69

 qvemoT, moyvanili iqneba ramdenime SemTxveva gansaxilve-

li periodis sanivTo, valdebulebiTi da memkvidreobis samar-

Tlidan, ris safuZvelzec, SesaZlebeli iqneba imis dadgena, 

ramdenad farTo iyo garigebis formis Tavisufleba da hqonda 

Tu ara mas raime farglebi.

nasyidobis Sesaxeb garkveul cnobebSi werilobiTi sabuTis 

Sedgenis sruli mouxsenebloba zogierT mkvlevars ubiZgebda 

im daskvnisken, rom nasyidoba xSirad zepiradac warmoebda ise, 

rom yidva-gayidvis Sesaxeb araviTari sabuTi ar iwereboda.70

Cuqebis xelSekruleba zepiri an werilobiTi formiT 

ideboda. Cveulebriv, sayofacxovrebo naCuqroba saCuqris 

ubralo gadacemis gziT xorcieldeboda da raime sagangebo, 

gansakuTrebul formas ar saWiroebda. igi zogadad `uformo 

realur xelSekrulebad~ esaxebodaT.71

samarTali ar akanonebda, savaldebulod ar xdida qone-

brivi qiravnobis mxareTaTvis xelSekrulebis ama Tu im konkre-

tul formas. qarTuli samarTlis wignebSi, qonebis qiravnobis 

xelSekrulebis formis, misi romelime saxis dacvis aucile-

blobis mouxsenebloba safuZvlad edo varauds, rom formis 

SerCeva garigebis mxareebis nebaze iyo damokidebuli.72

68 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 272.
69 ix. nadareiSvili g., sesxis xelSekruleba qarTuli samarTlis mixed-

viT, krebulSi: doliZe i. (red.), qarTuli samarTlis istoriis sakiTxe-

bi, III, gamomc. `mecniereba~, Tb., 1979, 89.
70 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 272.
71 ix. futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis 

narkvevebi, gamomc. `mecniereba~, Tb., 1976, 54.
72 ix. futkaraZe i., qonebrivi qiravnoba qarTul samarTalSi, Jurn. `al-

manaxi~, #14, 2000, oqtomberi, 10-11.
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piradi qiravnobis xelSekrulebis formis Taobaze, samar-

Tlis wignebSi raime dadgenileba ar moiZebneba, kanoni ar 

gansazRvravda piradi qiravnobis formas da savaldebulod ar 

miiCnevda mxareTa urTierTobis werilobiT Camoyalibebas.73

kanonmdebloba ar awesebda qonebiT usasyidlo sarge-

blobis xelSekrulebis raime savaldebulo formas, ris gamoc, 

gamoTqmuli iyo varaudi, rom igi SeiZleboda dadebuliyo ro-

gorc sityvierad, ise werilobiTac.74

dabolos, anderZi SeiZleboda warmoTqmuliyo sityvierad 

an werilobiT.75 maSasadame, samarTali icnobda anderZis for-

mis, rogorc moanderZis nebis gamoxatvis saSualebis, or saxes: 

zepirsa da werilobiTs. Tumca istoriulad, jer misi zepiri 

forma warmoiSva da Semdeg gaCnda werilobiTi forma.76

irkveva, rom garigebis formis is Tavisufleba, rasac ze-

moT moyvanili magaliTebi adasturebs, ar yofila absolutur-

ad SeuzRudavi, Tumca, rogorc Cans, raime SezRudvis daweseba 

Zalze iSviaTi movlena iyo. am mxriv, sanimuSod SesaZlebelia 

ramdenime SemTxvevis dasaxeleba.

sakuTreba-mflobelobis damamtkicebeli sabuTi formal-

uri xasiaTis sabuTs warmoadgenda, romelic samarTlis yvela 

moTxovnis Sesabamisad unda yofiliyo Sedgenili.77 ama Tu im 

pirobis saTanado gauformeblobasa da daucvelobas sabuTis 

iuridiuli Zalis warTmeva da xelSekrulebis gabaTileba mo-

hyveboda, rac uflebis dakargvas iwvevda.78 beqa mandatur-

73 ix. futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis 

narkvevebi, gamomc. `mecniereba~, Tb., 1976, 130.
74 ix. futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis 

narkvevebi, gamomc. `mecniereba~, Tb., 1976, 165.
75 Sdr. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, na-

kveTi meore, tfilisis universitetis gamocema, tf., 1929, 242.
76 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali (SedarebiT-

samarTlebrivi gamokvleva), gamomc. `ufleba~, Tb., 2000, 326.
77 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 266-267.
78 ix. doliZe i., Zveli qarTuli samarTali, stalinis saxelobis Tbilisis 

saxelmwifo universitetis gamomcemloba, Tb., 1953, 168.
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Tuxucesis samarTlis wignis Tanaxmad, yovelgvar werilobiT 

sabuTs, romelic gacemuli iyo patronis mier, unda darTvo-

da xelmowera, rac aucilebeli iyo sakuTreba-mflobelobis 

uflebis gadacemis sabuTis namdvilobisaTvis.79

vaxtang VI-is samarTlis wignTa krebulis mixedviT, uZravi 

qonebis gacvlis SeTanxmeba werilobiT unda gaformebuliyo.80 

Tu saCuqari mniSvnelovani Rirebulebis iyo, maSin xelSek-

ruleba werilobiT formdeboda. Cuqebis werilobiTi formis 

aucileblobas varaudobdnen im SemTxvevaSi, rodesac naCuqro-

bis sagans mamuli an yma warmoadgenda.81

dasasrul, rodesac nebis gamovlena didmniSvnelovan 

saqmes Seexeboda, anderZi dawerili unda yofiliyo da aucile-

blad saTanado da kanonieri saxiT unda Sedgeniliyo.82

2.3. mowmis mniSvneloba garigebis formis konteqstSi

mowmes, mtkicebulebiTi mniSvnelobis garda, garkveuli roli 

hqonda samoqalaqo garigebaTa sferoSic. mowmeTa daniSnuleba 

didi iyo valdebulebiTi samarTlis sferoSi. mniSvnelovani 

garigebebis dadeba maTi TandaswrebiT xdeboda, xolo zogi-

erTi xelSekrulebis dadeba maT gareSe ar SeiZleboda.83

mowme aqtis iuridiuli Zalis namdvil garantias warmoad-

genda. is, rasac piri asrulebda imaT winaSe, vinc mas mowmed 

iwvevda, iyo ara nivTis ubralo gadacema, aramed sakuTrebis 

79 ix. doliZe i., Zveli qarTuli samarTali, stalinis saxelobis Tbilisis 

saxelmwifo universitetis gamomcemloba, Tb., 1953, 169.
80 ix. biWia m., vaxtang VI-is samarTlis wigni, gamomc. `iuristebis samya-

ro~, Tb., 2013, 142.
81 ix. futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis 

narkvevebi, gamomc. `mecniereba~, Tb., 1976, 55.
82 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 242.
83 ix. Sengelia m., vaxtang meeqvsis samarTlis wignis XIX saukuniseuli 

erTi xelnaweris Seswavlis sakiTxisaTvis, krebulSi: feraZe g. (red.), 

samarTlisa da politikuri azrovnebis istoriis narkvevebi, wigni III, 

gamomc. `meridiani~, Tb., 2015, 605.
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uflebis gadacema an valdebulebis warmoSoba, romelsac Zala 

eqneboda sasamarTlos winaSe.84 piri sakuTari nebiT SeiZle-

boda gamxdariyo garigebis mowme, moexdina misi dadebis faqtis 

dadastureba, romlis drosac, igi aseve Tavad kisrulobda 

valdebulebas, saWiroebis SemTxvevaSi, momavalSi, am faqtze 

davisas, daedasturebina mocemuli iuridiuli faqti.85

xelSekrulebis zepirad dadebisas, mowmeTa daswreba 

saWirod iyo miCneuli. werilobiTi wesisa da sabuTis Sedge-

nis SemTxvevaSic, mowmeTa xelmowera, mkvlevarTa varaudiT, 

aucilebel pirobas warmoadgenda.86 marTlac, gansaxilveli 

periodis ara mxolod valdebulebiTi, aramed sanivTo da mem-

kvidreobis samarTlidan araerTi magaliTi cxadyofs imas, rom 

zogierT SemTxvevaSi, raoden mniSvnelovani iyo mowmis funq-

cia garigebis namdvilobisaTvis.

sakuTreba-mflobelobis damamtkicebeli sabuTis uda-

vobisaTvis, mowmeebi unda hyolodaT. Tu qonebas didi Ri-

rebuleba ar hqonda da nebis gamovlena werilobiT Sedgenil 

sabuTSi ar iyo aRbeWdili, mowmeebi mainc unda daeswroT.87 

beqa mandaturTuxucesis samarTlis wignis mixedviT, sakuTre-

ba-mflobelobis uflebis gadacemis werilobiTi sabuTis nam-

dvilobisaTvis aucilebeli iyo mowmeTa mier misi xelmowera 

da damowmeba.88

84 Sdr. koxreiZe a., Zveli qarTuli mowmis samarTlebrivi bunebisaTvis, wign-

Si: jorbenaZe s., kniperi r., Wanturia l. (gamomc.), samarTlis reforma saqa-

rTveloSi, 1994 wlis 23-25 maiss TbilisSi gamarTuli saerTaSoriso kon-

ferenciis masalebi, Tbilisis universitetis gamomcemloba, Tb., 1994, 475.
85 ix. koxreiZe a., Zveli qarTuli mowmis samarTlebrivi bunebisaTvis, 

wignSi: jorbenaZe s., kniperi r., Wanturia l. (gamomc.), samarTlis refor-

ma saqarTveloSi, 1994 wlis 23-25 maiss TbilisSi gamarTuli saerTa-

Soriso konferenciis masalebi, Tbilisis universitetis gamomcemloba, 

Tb., 1994, 481.
86 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 272.
87 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 269.
88 ix. doliZe i., Zveli qarTuli samarTali, stalinis saxelobis Tbilisis 

saxelmwifo universitetis gamomcemloba, Tb., 1953, 169.
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is faqti, rom nasyidobis umravles SemTxvevaTagan, nasy-

idobis Sesaxeb cnobas mowmeTa daswrebis gancxadebac axlavs 

Tan, zogierTi mkvlevarisTvis cxadyofda, rom amas TviT nasy-

idobis iuridiuli uciloblobisaTvis unda hqonoda mniSvn-

eloba, mowmeTa daswreba kanonierad Sedgenili nasyidobisaTvis 

aucilebeli iuridiuli piroba unda yofiliyo.89 aRsaniSnavia, 

rom kavkasiis mTieli xalxis mier ganxorcielebuli nasyido-

bis yvela transaqcias adgili hqonda mowmeTa TandaswrebiT.90

berZnuli samarTlis qarTuli versiis erT-erT muxlSi 

gansakuTrebulad aris aRniSnuli momsaxurebis qiravnobis 

xelSekrulebis formis sakiTxze, erT kerZo, gansakuTrebul 

SemTxvevasTan mimarTebiT, rodesac, rogorc varaudobdnen, 

saxeze iyo mowmisa da adgilobrivi administraciis Tanamdebo-

bis piris Careva piradi qiravnobis saxelSekrulebo urTier-

TobebSi, raTa gaformebuliyo ukve moqmedi xelSekrulebiT 

gaTvaliswinebuli samuSaos droebiTi Sewyveta da amasTan da-

kavSirebiT, momsaxurebis sxva xelSekrulebis dadeba.91

valis wigns, iseve, rogorc valdebulebiTi Tvisebis yvela 

sxva sabuTs, mowmeTa damadasturebeli xelmowera unda hqono-

da.92 rac ufro meti iyo vali, kreditors miT ufro meti 

mowme, Tu moficari unda wamoeyenebina, Tavisi uflebis dama-

dastureblad.93

dabolos, rac Seexeba anderZs, mas mowmeebi unda hy-

oloda, romlebsac xeli unda moeweraT da sabuTi Seemow-

89 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 271.
90 ix. Grigolia A., Custom and JusƟ ce in the Caucasus: The Georgian Highlanders, AMS 
Press, New York, 1980, 164.
91 ix. futkaraZe i., qarTuli valdebulebiTi samarTlis istoriis 

narkvevebi, gamomc. `mecniereba~, Tb., 1976, 130.
92 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 290.
93 ix. nadareiSvili g., sesxis xelSekruleba qarTuli samarTlis mixed-

viT, krebulSi: doliZe i. (red.), qarTuli samarTlis istoriis sakiTxe-

bi, III, gamomc. `mecniereba~, Tb., 1979, 87.
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mebinaT.94 anderZebSi gamokveTili iyo mowmis figura. maTi 

xelmoweris gareSe anderZi baTilad iTvleboda.95 amdenad, 

mowmeTa daswreba anderZis simtkicis aucilebel pirobas 

warmoadgenda.96

3. garigebis forma sabWoTa samarTalSi

sabWoTa kavSirSi, samoqalaqo samarTlis ori kodifikacia 

ganxorcielda. pirvel aseT kodifikacias warmoadgenda ru-

seTis sabWoTa federaciuli socialisturi respublikis 

(rsfsr) 1922 wlis samoqalaqo kodeqsis Seqmna. meore kodi-

fikaciis Sedegi ki Tavdapirvelad, sabWoTa socialisturi re-

spublikebis kavSirisa (ssrk) da mokavSire respublikebis 1961 

wlis samoqalaqo kanonmdeblobis safuZvlebis, xolo Semdeg, 

rsfsr 1964 wlis samoqalaqo kodeqsis miReba iyo.97

zemoxsenebuli kodifikaciebis safuZvelze, yvela mokav-

Sire respublika, maT Soris, saqarTvelo, iRebda samoqalaqo 

samarTlis kodeqsebs.98 sabWoTa kavSiris arsebobis ganmavloba-

Si, saqarTveloSi moqmedi 1923 da 1964 wlebis kodeqsebi, zo-

gierTi Taviseburebis miuxedavad, rsfsr kodeqsTa modelebis 

ganmeorebas warmoadgenda.99 maSasadame, saqarTvelo am peri-

94 ix. javaxiSvili iv., qarTuli samarTlis istoria, wigni meore, nakveTi 

meore, tfilisis universitetis gamocema, tf., 1929, 243.
95 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali (SedarebiT-

samarTlebrivi gamokvleva), gamomc. `ufleba~, Tb., 2000, 331.
96 ix. zoiZe b., Zveli qarTuli memkvidreobiTi samarTali (SedarebiT-

samarTlebrivi gamokvleva), gamomc. `ufleba~, Tb., 2000, 333.
97 ix. Маковский А.Л., О кодификации гражданского права (1922-2006), Изд. 
“Статут”, М., 2010, 9.
98 ix. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad 

nawilSi, gamomc. `samarTali~, Tb., 1997, 32. aRsaniSnavia, rom saqarT-

velos sabWoTa socialistur respublikaSi miRebul orive kodeqss ewo-

deboda `samoqalaqo samarTlis kodeqsi~ da ara _ `samoqalaqo kodeqsi~.
99 ix. jorbenaZe s., saqarTvelos respublikis momavali samoqalaqo kod-

eqsis ZiriTadi problemebi, wignSi: jorbenaZe s., kniperi r., Wanturia 

l. (gamomc.), samarTlis reforma saqarTveloSi, 1994 wlis 23-25 maiss 

TbilisSi gamarTuli saerTaSoriso konferenciis masalebi, Tbilisis 
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odSi, socialisturi kanonmdeblobis amarad iyo da swored am 

kanonmdeblobiT moaRwia 1997 wlis samoqalaqo kodeqsamde.100 

rac Seexeba doqtrinas, igi saqarTveloSic identuri ganviTa-

rebis gzas gadioda, ramdenadac, sabWoTasamarTlebrivi ideo-

logia sxvagvari msjelobis saSualebas ar iZleoda. amasTanave, 

sabWoTa qveynebis literaturac rusuli wyaroebis msgavsi 

unda yofiliyo. amdenad, qarTuli, iseve, rogorc danarCeni 

mokavSire respublikebis, doqtrina rusulis analogi iyo.101

yovelive zemoaRniSnulis gaTvaliswinebiT, sabWoTa samo-

qalaqo samarTalSi garigebis formis mowesrigebis sakiTxi 

ganxiluli iqneba mxolod rsfsr kanonmdeblobis Sesaxeb Seqm-

nil literaturaze dayrdnobiT.

3.1. garigebis formis mniSvneloba

sabWoTa samoqalaqo samarTalSi formis Tavisuflebis prin-

cipma ver pova uSualo sakanonmdeblo ganmtkiceba.102 rsfsr 

1922 da 1964 wlis samoqalaqo kodeqsebi ar Seicavda normebs, 

romlebic pirdapir ganamtkicebda mxareTa mier nebis gamovle-

nis xerxis damoukideblad arCevis uflebas.103 magram iuridi-

ul literaturaSi ar iyo uaryofili formis Tavisuflebis 

moqmedeba.104

marTlac, 1922 wlis samoqalaqo kodeqsSi garigebaTa 

ZiriTadi formebis momwesrigebeli normis Tanaxmad, zogadi 

wesis mixedviT, formis arCeva damokidebuli iyo garigebis 

universitetis gamomcemloba, Tb., 1994, 140.
100 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 106-108.
101 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 112.
102 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 40.
103 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, sq. 1, 40.
104 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 40.
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damdeb pirebze. kanonSi mxolod iSviaTad iyo kategoriuli 

miTiTeba, romel formaSi unda dadebuliyo esa Tu is garige-

ba; winaswardadgenili forma, umTavresad, im SemTxvevebisTvis 

arsebobda, rodesac garigeba exeboda saxelmwifos, an mesame 

pirTa interesebs, an rodesac, garigebis ganxorcielebis mo-

mentSi, misi damdebi piri ar arsebobda (magaliTad, anderZi).105

arsebobda imgvari ganmartebac, rom sabWoTa samarTali 

mTel rig SemTxvevebSi adgenda im debulebas, rom aucilebeli 

iyo, garigebas an xelSekrulebas gansazRvruli forma mieRo. 

amasTanave, TandaTanobiT brunvis interesebidan gamomdinare, 

xdeboda yovelgvari zedmeti formalobis ukugdeba da rCe-

boda mxolod is moTxovnebi, romlebic minimalurad uzrun-

velyofda garigebis utyuarobas, xolo zogjer ki mis kanon-

ierebasac.106

garigebebis formalurad da araformalurad dayofas mx-

olod pirobiTi mniSvneloba eZleoda. swored, aRniSnul dayo-

faSi debdnen im azrs, rom, zogierT SemTxvevaSi, garigebis mxa-

reebi TavianTi nebis gamoxatvis saSualebis arCevaSi arafriT 

ar iyvnen SeboWili. sxva SemTxvevebSi, kanoniT (an kontra-

hentebis gadawyvetilebiT) dadgenili iyo garigebis dadebis 

romeliRac zustad gansazRvruli formis dacvis pirdapiri 

moTxovna, an gamoiricxeboda nebis gamovlenis garkveuli sa-

Sualebebis SesaZlebloba. am or ukanasknel SemTxvevaSi, ga-

105 ix. Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, 
Выпуск V, Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, 9-10.
106 ix. Стучка П.И., Курс советского гражданского права, Т. 2, Общая часть 
гражданского права, Изд. Коммунистической Академии, М., 1929, 226-227. meore 

kodifikaciis Semdgomac, samoqalaqo brunvis pirobebis maqsimaluri 

Semsubuqebisa da gamartivebis mizniT, kodeqsi afarToebda zepiri for-

mis gamoyenebis sferos da Sesabamisad, amcirebda garigebaTa dadebis 

werilobiTi formis savaldebulo gamoyenebis SemTxvevebs, xolo zogi-

erTi maTganisTvis, romlebsac ufro adre notariuli gaformeba sWird-

eboda, Semohqonda martivi werilobiTi forma: Иоффе О.С., Толстой Ю.К. 
(Ред.), Новый гражданский кодекс РСФСР, Изд. Ленинградского университета, Л., 
1965, 59.
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rigebebi iwodeboda formalurad.107

xelSekrulebis formebis Sesaxeb kanonis esa Tu is moTxov-

na SemTxveviTad ar iyo miCneuli.108 aRsaniSnavia, rom pirveli 

kodifikaciis ganxorcielebis Semdgom Seqmnil SromebSi sak-

maod dawvrilebiT aSuqebdnen garigebis formis imperatiuli 

gansazRvrebis mniSvnelobas.109

garigebaTa dadebis gansazRvruli formis moTxovnebSi xe-

davdnen rogorc dadebiT, ise uaryofiT mxares. formis yovel-

gvari moTxovna iwvevda garkveul SezRudvebs, dabrkolebebs, 

gaWianurebis aucileblobas, drois xarjvas, daudevrobis 

gamo, araxelsayrel mdgomareobaSi Cavardnis safrTxes, ra 

mizeziTac, garigeba daumTavrebeli SeiZleboda aRmoCeniliyo. 

am uaryofiTi Tvisebebis gverdiT, dadebiT mxared iTvleboda 

is, rom rodesac garigeba gamoixateboda gansazRvruli for-

miT, es aZlevda mas did sicxades, gansazRvrulobas, simtkices, 

xdeboda SesaZlo davebisa da eWvebis Tavidan acdena, xolo Tu 

davac warmoiSoboda, maSin gaadvildeboda rogorc garigebis 

dadebis faqtis, ise misi Sinaarsis mtkiceba.110

sabWoTa samoqalaqo samarTalSi arasdros ar moiTxovebo-

da gansazRvruli forma mxolod formisTvis, magram uaric ar 

iyo naTqvami garkveul moTxovnebze iq, sadac maT aucileblad 

an gamosadegad Tvlidnen. sabWoTa samoqalaqo samarTlisaTvis 

ar iyo damaxasiaTebeli formis fetiSizmi, Tumca garkveul 

SemTxvevebSi, moTxovnili iyo garigebis dadeba gansazRvruli 

107 ix. Новицкий И.Б., Лунц Л.А., Общее учение об обязательствах, Изд. 
“Государственное издательство юридической литературы”, М., 1950, 177.
108 ix. Новицкий И.Б., Лунц Л.А., Общее учение об обязательствах, Изд. 
“Государственное издательство юридической литературы”, М., 1950, 176.
109 Sdr. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, sq. 1, 57.
110 ix. Новицкий И.Б., Сделки. Исковая давность, Изд. “Государственное 
издательство юридической литературы”, М., 1954, 55. meore kodifikaciis 

Semdegac, garigebaTa gansazRvruli formis dadgeniT, kanonmdebeli 

imisken iswrafoda, rom garigebis monawileTa neba sakmarisi sizustiT 

gamoxatuli da sworad aRqmuli yofiliyo: Генкин Д.М., Куник Я.А. (Ред.), 
Советское гражданское право, Изд. “Высшая школа”, М., 1967, 109.
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formiT, praqtikuli mosazrebebidan gamomdinare.111 liter-

aturaSi dabejiTebiT amtkicebdnen, rom sabWoTa samarTali, 

formebis mxriv, ganuzomlad sjobda burJuaziul kanonmde-

blobas. kerZod, xelSekrulebaTa formis Sesaxeb sabWoTa kan-

onis moTxovnebi didi simartiviT, moqnilobiT gansxvavdeboda 

da sruliad ar arTulebda brunvas.112

arsebobda mosazreba, rom eqspluatatorul saxelmwi-

foebSi formalizmi zians ayenebda Rarib klasebs; am klasebis 

warmomadgenlebs xSirad Zalze Zviri ujdebodaT formal-

uri moTxovnebis Sesruleba, xolo am moTxovnebis darRve-

vas xelSekrulebis baTiloba mosdevda.113 am mxriv, sabWoTa 

samarTali ar uSvebda mosaxleobis farTo masebisaTvis raime 

sirTuleebis Seqmnas. amitomaa, rom igi iTvaliswinebda saval-

debulo formis gamoyenebas mxolod gansakuTrebuli aucile-

blobisas.114 amasTan, aseT SemTxvevebSic, Zalian martivi forma 

iyo dadgenili.115

3.2. garigebis formis momwesrigebeli normebis ganviTarebis 

zogierTi tendencia

rsfsr 1922 wlis samoqalaqo kodeqsis moqmedebis periodSi, 

sakanonmdeblo doneze, konkludenturi moqmedebebi da dumili 

ar miekuTvneboda nebis gamovlenis xerxebs. kanonSi miTiTeba 

iyo mxolod zepiri da werilobiTi nebis gamovlenaze. Tumca 

samoqalaqo samarTlis mecnierebaSi brunvis monawileTa nebis 

111 ix. Новицкий И.Б., Сделки. Исковая давность, Изд. “Государственное 
издательство юридической литературы”, М., 1954, 56.
112 ix. Халфина Р.О., Значение и сущность договора в советском социалистическом 
гражданском праве, Изд. Академии Наук СССР, М., 1954, 232.
113 ix. Новицкий И.Б., Лунц Л.А., Общее учение об обязательствах, Изд. 
“Государственное издательство юридической литературы”, М., 1950, 178.
114 ix. Рабинович Н.В., Недействительность сделок и её последствия, Изд. 
Ленинградского университета, Л., 1960, 77.
115 ix. Новицкий И.Б., Сделки. Исковая давность, Изд. “Государственное 
издательство юридической литературы”, М., 1954, 56.
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gamovlenis es SesaZleblobebic iyo aRiarebuli.116

kerZod, garigebis cnebis momwesrigebeli normis komen-

taris mixedviT, SesaZlebeli iyo (gansakuTrebiT, yoveldRiur 

cxovrebaSi) misi usityvod dadebac; garigebis dadebis dama-

dasturebeli es usityvo moqmedebebi warmoadgenda garigebis 

dadebis mtkicebulebas, Tu saqmis garemoebebidan cxadad Can-

da piris ganzraxva garigebis dadebis Sesaxeb.117 analogiurad, 

im muxlsac, romelSic CamoTvlili iyo garigebis formebi, 

ganmartavdnen imgvarad, rom masSi mocemuli iyo ZiriTadi 

formebi da es CamonaTvali ar atarebda amomwurav xasiaTs, 

kerZod, SesaZlebeli iyo garigebis dadeba konkludenturi mo-

qmedebebis gziTac.118

garigebis formaTa klasifikaciaSi konkludentur moq-

medebaTa adgilis Taobaze, doqtrinaSi gansxvavebuli pozicie-

bi arsebobda. zogi Tvlida, rom pozitiur nebis gamovlenas 

SeiZleboda hqonoda gamoxatvis ori ZiriTadi forma: enis an 

e.w. konkludenturi moqmedebebis meSveobiT.119 sapirispiro mo-

sazrebis mixedviT, es klasifikacia ar Seesabameboda kanons, 

ramdenadac, masSi saerTod ar iyo moxseniebuli nebis gamox-

atva konkludenturi moqmedebebis saSualebiT da amasTanave, 

mkafiod gansxvavdeboda zepiri da werilobiTi formebi.120

rac Seexeba dumilis meSveobiT garigebis dadebis sakiTxs, 

zogierTi avtori aRniSnavda, rom neba nebismieri xerxiT Sei-

Zleboda yofiliyo gamoxatuli, maT Soris, dumiliT. im gare-

moebas, rom igi ar iyo moxseniebuli kanonSi, asabuTebdnen imiT, 

rom nebis gamoxatvis aseTi xerxebi, upiratesad, umartives 

116 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 20.
117 ix. Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, 
Выпуск V, Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, 6.
118 ix. Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, 
Выпуск V, Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, 8.
119 ix. Красавчиков О.А., Юридические факты в советском гражданском праве, Изд. 
“Государственное издательство юридической литературы”, М., 1958, 100-101.
120 ix. Рабинович Н.В., Недействительность сделок и её последствия, Изд. 
Ленинградского университета, Л., 1960, 76.
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garigebebTan mimarTebiT gamoiyeneboda.121 am koncefciam sxva 

avtorTa kritika daimsaxura. kerZod, saeWvod warmoedginaT 

`dumilis~ calke gamoyofis saWiroeba, ramdenadac, Cveu-

lebriv, erTnairi samarTlebrivi mniSvneloba eniWeboda ro-

gorc moqmedebebs, ise umoqmedobasac, romlis nairsaxeobasac 

warmoadgenda dumili.122

norma, romliTac uSualod moxda konkludenturi nebis 

gamovlenis reglamentireba, pirvelad, rsfsr 1964 wlis 

samoqalaqo kodeqsSi iqna Setanili.123 winamorbedisgan gan-

sxvavebiT, masSi nebis gamovlenad aRiarebuli iyo dumilic, 

ssrk-isa da rsfsr-is kanonmdeblobiT gaTvaliswinebul Sem-

TxvevebSi.124 maSasadame, zepiri da werilobiTi formebis gver-

diT, romlebic winandel kanonmdeblobaSic iyo moxseniebuli, 

kodeqsSi specialurad keTdeboda daTqma am SesaZleblobe-

bze.125

rsfsr 1922 wlis samoqalaqo kodeqsis moqmedebis dros, 

garigebaTa ZiriTadi formebis momwesrigebeli normis komen-

tirebisas, aRiarebdnen imas, rom werilobiTi formis Sesaxeb 

samoqalaqo kodeqsis wesebi iyo arasakmarisad konkretize-

buli, kavSirgabmulobis saSualebebiT nebis gamovlenis ga-

dacemis, an werilebis gacvlis werilobiT formad aRiarebis 

kuTxiT. am TvalsazrisiT, sanimuSod iyo miCneuli germaniis 

samoqalaqo kodeqsi da Sveicariis valdebulebiTi samarTa-

li.126 meore mxriv, aRniSnavdnen imasac, rom xelSekrulebaTa 

121 ix. Новицкий И.Б., Сделки. Исковая давность, Изд. “Государственное 
издательство юридической литературы”, М., 1954, 56.
122 ix. Рабинович Н.В., Недействительность сделок и её последствия, Изд. 
Ленинградского университета, Л., 1960, sq. 188, 76-77.
123 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 159.
124 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, sq. 3, 176.
125 ix. Иоффе О.С., Толстой Ю.К. (Ред.), Новый гражданский кодекс РСФСР, Изд. 
Ленинградского университета, Л., 1965, 59.
126 ix. Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, 
Выпуск V, Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, 8.
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dadebis friad gavrcelebul formas warmoadgenda werilebis 

gacvla, romlebic kontrahentebis mier iyo xelmowerili da 

saxelSekrulebo pirobebs Seicavda. aseTi xelSekrulebebi 

werilobiTi formiT dadebulad unda yofiliyo aRiarebuli127, 

ramdenadac, TiToeuls darTuli hqonda xelmowera.128

rogorc irkveva, amgvari praqtika meore kodifikaci-

is ganxorcielebis Semdgomac arsebobda, Tumca, am SemTx-

vevaSi, mas ukve normatiuli dasabuTeba hqonda, rsfsr 1964 

wlis samoqalaqo kodeqsis Sesabamisi muxlidan gamomdin-

are.129 kerZod, werilobiTi formiT garigebis dadebisTvis 

aucilebeli iyo, mxareebs SeedginaT maTi nebis gamomxatve-

li erTiani dokumenti da xeli moeweraT masze, an gaecvalaT 

werilebi, depeSebi da a.S., romlebic maTi gamgzavnis mier 

iyo xelmowerili.130

3.3. sasamarTlo praqtikis roli kanoniT dadgenili formis 

daucvelad dadebuli garigebis namdvilad aRiarebis konteqstSi

sabWoTa periodSi, samosamarTlo samarTali, faqtobrivad 

ar arsebobda. umaRlesi sasamarTlos dadgenilebebs mxolod 

normebis axsna-ganmartebisa da erTgvarovani sasamarTlo praq-

tikis Camoyalibebis roli hqonda, ramdenadac mosamarTleebs 

kanonmdeblobiT ar eZleodaT Tavisufali moqmedebis saSu-

aleba. miuxedavad imisa, rom es dadgenilebebi ar moiazreboda 

samarTlis wyarod, garkveul SemTxvevebSi, isini aseTadac CaT-

127 Tumca miuTiTebdnen imazec, rom maTi praqtikiT aRiarebuli am daskv-

nis winaaRmdeg SesaZlebeli iyo zogierTi sapirispiro azris moyvana: 

Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, Выпуск V, 
Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, sq. 1, 11.
128 ix. Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, 
Выпуск V, Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, 11.
129 ix. Красавчиков О.А. (Ред.), Советское гражданское право, Т. 1, Издание третье, 
переработанное и дополненное, Изд. “Высшая школа”, М., 1985, 226.
130 ix. Флейшиц Е.А., Иоффе О.С. (Ред.), Комментарий к ГК РСФСР, Изд. “Юридическая 
литература”, М., 1970, 68.
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vlila.131 qvemoT ganxiluli magaliTi swored erT-erT amgvar 

SemTxvevas warmoadgenda.

sabWoTa saxelmwifos ganviTarebis pirveli mTavari fa-

zis sasamarTlo praqtikaSi, zogierTi SemTxvevisTvis daS-

vebuli iyo garigebis savaldebulo formis Sesaxeb kanonis 

moTxovnebis Semsubuqeba. kerZod, rsfsr umaRlesi sasamarT-

los samoqalaqo sakasacio kolegiis 1927 wlis #1 sain-

struqcio werilSi miTiTebuli iyo, rom formis darRveviT 

dadebuli garigeba, romelic arafer kanonsawinaaRmdegos, 

an saxelmwifosTvis aSkarad sazaralos ar Seicavda, Tanac, 

mxareTa mier, faqtobrivad, mTlianad an arsebiTad iyo Ses-

rulebuli, SeiZleboda namdvilad eRiarebina sasamarTlos, 

garigebaSi monawile mSromelTa interesebidan gamomdinare, 

dainteresebuli mxarisTvis sanotaro organoebSi garigebis 

gaformebis movaleobis dakisrebiT.132

literaturaSi araerTgvarovani damokidebuleba arse-

bobda, zemoaRniSnuli wesis Semdegdroindeli gamoyenebis 

saWiroebasTan dakavSirebiT.

zogierTi avtori xazgasmiT aRniSnavda, rom 1927 wlis 

sainstruqcio werilis miTiTeba, romelic uxvevda kanonis na-

Teli da kategoriuli moTxovnidan, Tu SeiZleboda gamarTle-

buliyo sabWoTa saxelmwifos ganviTarebis pirveli mTavari 

fazis socialur-ekonomikuri pirobebiT (eqspluatatorTa 

klasebis gadmonaSTebis arseboba, romlebsac SeeZloT gamo-

eyenebinaT maTi zogierTi kontrahentis iuridiuli gaucno-

bierebloba, aucilebeli formis dacvis gareSe garigebebis 

dadebiT da Semdeg, moeTxovaT am garigebaTa aRiareba baTi-

131 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 108-109.
132 ix. Новицкий И.Б., Сделки. Исковая давность, Изд. “Государственное издательство 
юридической литературы”, М., 1954, 61. zogierTi avtoris azriT, mocemuli 

SemTxveva ar iyo `garigebis formis gankurneba~, magram aRiarebuli iyo 

garigebis pirobiTi namdviloba, misTvis kanoniT dadgenili formis 

micemamde: Перетерский И.С., Гражданский кодекс РСФСР, Научный комментарий, 
Выпуск V, Сделки, договоры, Юридическое Изд. НКЮ РСФСР, М., 1929, 15.
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lad), maSin aseTi debulebis Semdgomi daSveba ufro Zneli 

gasamarTlebeli iqneboda. kanonis moTxovnebis gaugebro-

biT formis daucvelobis gamarTlebas, zogadi wesis mixed-

viT, ukve aRar hqonda safuZveli (mosaxleobis sayovelTao 

wigniereba, ufaso iuridiuli daxmareba da a.S.). garda amisa, 

kanoniT moTxovnili savaldebulo formis daucvelobis san-

qcionireba Zirs uTxrida normis avtoritetsac, ramdenadac, 

kanoni, umTavresad, gansakuTrebiT mniSvnelovan SemTxvevebSi 

adgenda garigebis savaldebulo formas, rodesac formis dac-

va aucilebeli iyo, socialisturi sazogadoebis interesebi-

dan gamomdinare.133

sxva Tvalsazrisis Tanaxmad, sasamarTlo praqtikaSi am 

miTiTebebis gamoyenebaze uaris Tqmis mizezi ar arsebobda so-

cialisturi saxelmwifos ganviTarebis meore mTavar fazaSic. 

am miTiTebebis 1927 wels gamocemis faqti ar SeiZleboda yo-

filiyo aseTi daskvnis safuZveli. es wesebi Semdgomac gamoiy-

eneboda sasamarTloebis mier da maTi gamoyenebis praqtika mow-

mobda maT sicocxlisunarianobasa da socialisturi brunvis 

moTxovnebTan Sesabamisobas.134 garigebis formasTan dakavSire-

buli kanonis moTxovnebi yovelTvis unda daculiyo, ramdena-

dac isini garigebis arsis saTanado gansazRvras uzrunvelyof-

da. magram calkeuli saqmis konkretul garemoebebs zogjer 

SeiZleboda moeTxova dawesebuli formalobebisgan gadaxveva, 

Tu es aucilebeli iyo, arsebiTad swor samarTlebriv urTier-

TobaTa marTebuli realizaciis interesebidan gamomdinare.135

133 ix. Новицкий И.Б., Сделки. Исковая давность, Изд. “Государственное 
издательство юридической литературы”, М., 1954, 61-62. zog avtors Semohqon-

da winadadeba, sainstruqcio werilis gamoyeneba Semofargluliyo gam-

onaklisi SemTxvevebiT: Газианц Л.И., Иск, возникающие в связи с домашними 
сделками купли-продажи строений, Журн. “Социалистическая законность”, 1955, 
№1, 26, miT.: Рабинович Н.В., Недействительность сделок и её последствия, Изд. 
Ленинградского университета, Л., 1960, sq. 197, 97.
134 ix. Халфина Р.О., Значение и сущность договора в советском социалистическом 
гражданском праве, Изд. Академии Наук СССР, М., 1954, sq. 1, 237.
135 ix. Рабинович Н.В., Недействительность сделок и её последствия, Изд. 
Ленинградского университета, Л., 1960, 79-80.
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metic, garigebis namdvilad aRiarebis rsfsr umaRlesi sa-

samarTlos mier rekomendebuli es wesi Setanil iqna rsfsr 1964 

wlis samoqalaqo kodeqsSi.136 kanonis am normam, romelic pirve-

lad Sevida aRniSnul kodeqsSi, TandaTanobiT Camoyalibebuli 

sasamarTlo praqtika ganamtkica.137 amdenad, sasamarTlo orga-

noebs es ufleba mieniWa TviTon kodeqsiT da ara umaRlesi sa-

samarTlos miTiTebiT, rogorc amas hqonda adgili warsulSi.138

kerZod, zogierT SemTxvevaSi da garkveuli pirobebis 

dros, kanoni uSvebda sasamarTlos mier kanoniT gaTvaliswineb-

uli sanotaro formis dacvis gareSe dadebuli garigebis 

namdvilad aRiarebas. pirobebi, romelTa arsebobis dros, 

sasamarTlos es SeeZlo, samoqalaqo kodeqsiT iyo gansazRvru-

li. amisaTvis aucilebeli iyo, rom garigeba, romelic kanoniT 

moTxovnili sanotaro formiT ar iyo gamoxatuli, erTi mxriv, 

kanonsawinaaRmdego Sinaarsis Semcveli ar yofiliyo da meo-

rec, erT-erTi mxaris mxridan misi sanotaro gaformebisgan 

gadaxvevis momentisaTvis, meore mxaris mier mTlianad an nawi-

lobriv yofiliyo Sesrulebuli. am garemoebebis gamovleniT, 

sasamarTlos SeeZlo garigebis namdvilad aRiareba da aseTi 

sasamarTlo gadawyvetileba cvlida sanotaro gaformebas, 

romlis saWiroebac amiT moixsneboda.139 maSasadame, garigeba 

martooden sasamarTlos gadawyvetilebis ZaliT iZenda namd-

vilobas, misi Semdgomi notariuli gaformebis aucileblobis 

gareSe, rogorc es axali kodeqsis miRebamde iyo moTxovnili.140

Tundac dRevandeli gadmosaxedidan Tu iqneba mocemuli 

sakiTxi danaxuli, cxadi gaxdeba ukanaskneli poziciis marTe-

136 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 225.
137 ix. Орловский П.Е., Корнеев С.М. (Ред.), Гражданское право, Т. 1, Изд. 
“Юридическая литература”, М., 1969, 202.
138 ix. Иоффе О.С., Толстой Ю.К. (Ред.), Новый гражданский кодекс РСФСР, Изд. 
Ленинградского университета, Л., 1965, 61.
139 ix. Иоффе О.С., Советское гражданское право, Изд. “Юридическая литература”, 
М., 1967, 277.
140 ix. Иоффе О.С., Толстой Ю.К. (Ред.), Новый гражданский кодекс РСФСР, Изд. 
Ленинградского университета, Л., 1965, 61.
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buloba, ramdenadac formis daucvelad dadebuli garigebis 

baTilobisgan gansxvavebuli samarTlebrivi Sedegis kanoniT 

gaTvaliswineba damaxasiaTebelia rogorc warsuli, ise Taname-

drove kanonmdeblobebisaTvis, rac ganpirobebulia swored 

praqtikuli mosazrebebidan gamomdinare da naklebad unda 

iyos dakavSirebuli sxvadasxva periodSi saxelmwifos ganviTa-

rebis arsebul donesTan.

4. formasavaldebulo da formaTavisufali garigebebi 

Tanamedrove realobaSi

zemoT ganxorcielebuli istoriuli analizis fonze, mizanSe-

wonilia imis gamokveTa, Tu rogoria amdroindeli damokideb-

uleba garigebaTa formasavaldebulod da formaTavisuflad 

dajgufebis mimarT.

saqarTveloSi sabazro ekonomikis damkvidrebam, romelic 

sabWoTa sistemis daSlis Sedegad warmoiSva, dRis wesrigSi 

daayena kanonmdeblobis cvlilebis sakiTxi. axali samoqalaqo 

kodeqsi 1997 wlis 25 noembridan amoqmedda, ramac Caanacvla 

1964 wlidan moqmedi saqarTvelos sabWoTa socialisturi re-

spublikis samoqalaqo samarTlis kodeqsi.

qarTuli samarTlis reformis did monapovrad mxareTa 

kerZo avtonomiis uzrunvelyofa miiCneva,141 rac samoqalaqo 

urTierTobis monawiles SesaZleblobas aZlevs, ganaxor-

cielos kanoniT aukrZalavi nebismieri moqmedeba, maT So-

ris, iseTic, romelic kanoniT pirdapir ar aris gaTval-

iswinebuli.

kerZo avtonomiis ganxorcielebis yvelaze gavrcele-

bul saSualebas warmoadgens garigeba.142 romanistebis mixed-

viT, arsebobs formaluri an araformaluri garigeba. form-

alurad iwodeba iseTi garigeba, romelic SeboWilia nebis 

141 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 284.
142 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 290.
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gamoxatvis garkveuli saxiT, formiT. araformaluri ki 

aris is garigeba, romelSic neba gamoixateba survilisamebr, 

mowadinebuli saxiT.143

wina TavSi mkafiod gamoCnda, Tu ra evolucia ganicada 

formalurad da araformalurad garigebebis dayofis mniS-

vnelobam. am mxriv, sayuradReboa, rom Tanamedrove qarTuli 

samarTlisaTvis ar aris damaxasiaTebeli garigebaTa amgvari 

klasifikacia. Tumca dResdReobiT arsebobs zogierTi 

samarTlebrivi sistema, magaliTad, rogoricaa angloameri-

kuli samarTali, romlis adreuli da amJamindeli midgoma 

mocemuli sakiTxisadmi garkveul interess imsaxurebs.

istoriulad, formalizmi niSnavda ficis dadebas, weril-

obiT formas, beWdis dasmasa da sxva formebsa da ritualebze 

damokidebulebas, xelSekrulebaTa dasadebad an maTi arsebobis 

gamosaxatad. TanamedroveobaSi, am saxis formalizms daupirisp-

irda xelSekrulebis zogadi Teoria, romelic formisgan da-

moukidebelia. ramdenadac saerTo samarTlis mixedviT, formebs, 

romlebic, Cveulebriv, xelSekrulebis arsebobis gamomxatvelad 

aris aRiarebuli, warmoadgens beWdis dasma (an beWdiani dokumen-

ti) da Semxvedri dakmayofileba, zogierTi avtorisTvis gasakviri 

ar aris, rom amerikis Statebis naxevarSi beWeddasmuli xelSek-

rulebis aucilebloba gauqmda.144 miuxedavad amisa, garkveuli 

formalobebi Tan axlavs bevri SeTanxmebis ganxorcielebas.145

formis mimarT moTxovnebiT wesdeba garkveuli standarte-

bi, romlebsac SeTanxmebebi unda Seesabamebodes, imisaTvis, rom 

iyos kanonieri Zalis mqone da/an aRsrulebadi. maTgan gamomdin-

are, SeiZleba moTxovnil iqnes, rom SeTanxmeba iyos werilobiTi 

formiT, beWdiani dokumentiT gaformebuli, saxelmwifo orga-

143 ix. denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universite-

tis gamocema, tf., 1928, 242.
144 ix. Coote B., Contract as AssumpƟ on: Essays on a Theme, Hart Publishing, Oxford, 
2010, 29-30.
145 ix. Hunter H.O., Rowley K.A., Modern Law of Contracts, Vol. 1, Revised Ed., West 
Publishing, Eagan, 2011, 306-307.
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noebSi daregistrirebuli, sakuTari xeliT dawerili da a.S.146

xelSekrulebebi sxvadasxvagvaradaa klasificirebuli ama 

Tu im miznidan gamomdinare. formasavaldebulo da formaTavi-

sufal xelSekrulebebs Soris gansxvavebas erT-erT safuZvlad 

udevs xelSekrulebis formirebis meTodi. formasavaldebulo 

xelSekrulebebis sami saxe aris kvlavindeburad mniSvnelovani: 

(1) beWeddasmuli xelSekrulebebi;147 (2) sasamarTlos winaSe  

aRebuli valdebulebebi148 da (3) gadacemadi dokumentebi149 da 

146 ix. Müller A., ProtecƟ ng the Integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 9.
147 bevr iurisdiqciaSi beWdis dasmam dakarga yvela an zogierTi Tavisi 

efeqti: Perillo J.M., Contracts, 7th Ed., West Academic Publishing, St. Paul, 2014, 19. 
beWeddasmuli xelSekruleba aRsruldeboda saerTo samarTalSi arseb-

uli ̀ SeTanxmebis“ Sesaxeb sasamarTlos werilobiTi brZanebis safuZvel-

ze: Murray J.E., Jr., Murray on Contracts, 5th Ed., LexisNexis, New Providence, 2011, 35.
148 sasamarTlos winaSe valdebulebis aRebas aqvs adgili, rodesac piri, 

romelic sasamarTlos winaSe iRebs valdebulebas, Ria sasamarTlo sx-

domaze aRiarebs movaleobas, ganaxorcielos garkveuli gadaxda, Tu 

gansazRvruli piroba ar Sesrulda. federalur sasamarTloebSi isini 

cnobilia, rogorc `sasamarTloSi piradad gamocxadebis werilobiTi 

valdebuleba~: Perillo J.M., Contracts, 7th Ed., West Academic Publishing, St. Paul, 
2014, 19. sasamarTlos winaSe valdebulebis aRebis martivi forma iyo 

movalis nebayoflobiT moyvana sasamarTloSi, raTa eRiarebina (recog-
noscere), rom mas kreditoris mimarT garkveuli Tanxa marTebda. Semdeg, 

aRiarebis Setana xdeboda sasamarTlo sxdomis oqmSi, rac arsebiTad sa-

samarTlo gadawyvetilebas warmoadgenda, romelic auqmebda kredito-

ris sarCels SeTanxmebis an valis Sesaxeb: Murray J.E., Jr., Murray on Contracts, 
5th Ed., LexisNexis, New Providence, 2011, 35-36.
149 gadacemadi dokumentebi miiReba specialuri warweriT im formis 

gamo, romelSic isini aris Seqmnili. Cveulebrivi nabeWdi Ceki Seicavs 

`mimoqcevaSi gadacemis SesaZleblobis sityvebs~ _ `gadaxda konkretuli 

piris gankargulebiT~. sxva dokumentebi SeiZleba iyos `sawarmdgenlo~. 

amgvari formalobebi aseT dokumentebs Tavisuflad gadacemads xdis, 

rodesac gadacemulia `kanonier mflobelze“, romelic iRebs umetesi 

TavdacviTi RonisZiebebisgan Tavisufal dokuments, Tu garkveuli pi-

robebi Sesrulebulia: Murray J.E., Jr., Murray on Contracts, 5th Ed., LexisNexis, 
New Providence, 2011, 36.
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akreditivebi.150 yvela sxva saxis xelSekruleba miiCneva for-

maTavisuflad da aris aRsrulebadi ara garigebis formis, ar-

amed, misi Sinaarsis gamo. amgvari xelSekrulebebi aseve iwode-

boda `martiv~ an „verbalur“ xelSekrulebebad.151

zogadad, amerikul samarTalSi aRiarebulia ori gza, rom-

liTac dapireba152 SeiZleba gaxdes iuridiulad savaldebulo. 

formaluri meTodi dapirebas aRsrulebads xdis ubralod 

imitom, rom, dapirebis gacemisas, garkveuli formalobebi 

aris daculi. araformaluri meTodi damokidebulia garige-

baSi garkveuli elementebis arsebobaze, rogoricaa, magali-

Tad, uflebaTa urTierTgacvlis ganzraxva, rac, Cveulebriv, 

miuTiTebs, rom mboWavi dapirebebi iqna gacemuli.153

formasavaldebulo xelSekrulebis antiTezisi aris for-

maTavisufali xelSekruleba.154 formaTavisufali xelSek-

ruleba SeiZleba arsebobdes werilobiT an nebismieri sxva 

formalobiT, anda mis gareSe, Tu kanonebma ar Secvales saer-

To samarTlis wesebi. TaRliTobis Sesaxeb kanoniT155 (Statute of 

150 gadacemadi dokumentebi da akreditivebi ganxilulia specializire-

bul naSromebSi. isini wesrigdeba erTiani savaWro kodeqsis me-3 da me-5 

muxlebiT: Perillo J.M., Contracts, 7th Ed., West Academic Publishing, St. Paul, 2014, 19. 
sxva avtori, romelic cal-calke gamoyofs gadacemad dokumentebsa da 

akreditivebs, miuTiTebs, rom adreuli samarTlisaTvis cnobili for-

masavaldebulo xelSekrulebebidan oTxia mniSvnelovani Tanamedrove 

iuristisaTvis: Murray J.E., Jr., Murray on Contracts, 5th Ed., LexisNexis, New Provi-
dence, 2011, 35.
151 ix. Perillo J.M., Contracts, 7th Ed., West Academic Publishing, St. Paul, 2014, 19.
152 samecniero literaturaSi arsebuli ganmartebis mixedviT, dapireba 

aris gancxadeba, romliTac erTi piri kisrulobs garkveul samomavlo 

Sesrulebas an Sesrulebisgan Tavis Sekavebis valdebulebas sxva piris 

sasargeblod: Hogg M., Promises and Contract Law: ComparaƟ ve PerspecƟ ves, Cam-
bridge University Press, Cambridge, 2011, 6.
153 ix. Murray J.E., Jr., Murray on Contracts, 5th Ed., LexisNexis, New Providence, 2011, 35.
154 ix. Murray J.E., Jr., Murray on Contracts, 5th Ed., LexisNexis, New Providence, 2011, 
36. Restatement 2d §6 comment a (1973) miuTiTebs, rom terminebi `forma-

savaldebulo~ da `formaTavisufali~ gauqmebulia: Murray J.E., Jr., Murray 
on contracts, 5th Ed., LexisNexis, New Providence, 2011, 36.
155 1677 wlis TaRliTobis Sesaxeb kanonis arsebobis ganmavlobaSi, Tval-

saCino formalisturi bunebis gamo, mas araerTxel xvda wilad mZafri 
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Frauds) moiTxoveba garkveuli saxis formaTavisufali xelSek-

rulebebis dadastureba werilobiTi an eleqtronuli Canawer-

iT, raTa iyos aRsrulebadi. formaTavisufali xelSekruleba 

tipuri xelSekrulebaa, romelic sazogadoebisaTvis kargad 

aris cnobili. iseTi formasavaldebulo xelSekruleba, ro-

goric beWeddasmuli xelSekrulebaa, iSviaTi xdeba moyole-

buli iqidan, rac beWdis dasma aRar warmoadgens iuridiuli 

Zalis miniWebis efeqtian meqanizms.156

`formasavaldebulo~ da `formaTavisufal~ xelSekrule-

bebs Soris tradiciuli gamijvna efuZneboda imas, xelSek-

rulebis Sedgenisas, daculi iyo Tu ara garkveuli ritu-

aluri formalobebi, rogoricaa gamdnari cvilis anabeWdi 

werilobiT xelSekrulebaze im warmodgeniT, romelic cnobi-

lia, rogorc `beWdiT damowmeba~. am TvalsazrisiT, termini 

`formasavaldebulo xelSekruleba~ gamoiyeneboda SeTanxmebis 

formaze misaTiTeblad da TamaSobda gadamwyveti elementis 

rols mis aRsrulebaSi. misi Tanamedrove magaliTebia gadace-

madi dokumentebi da akreditivebi, romlebic wesrigdeba er-

Tiani savaWro kodeqsis specialuri debulebebiT. am konte-

qstSi, `formaTavisufal xelSekrulebaSi~ moiazreboda yvela 

sxva xelSekruleba, miuxedavad imisa, igi iyo werilobiTi, Tu 

zepiri, an martivi, Tu rTuli.157

dRes formasavaldebulo xelSekrulebas warmoadgens 

is, romelic gulmodgined aris SeTanxmebuli da gamoxatuli 

(an `Sedgenili~) saboloo formalur werilobiT dokumentSi. 

formaTavisufali xelSekruleba ki aris is, romelic ufro 

kritika rogorc sasamarTloebis, ise mecnierTa mxridan, Tumca man 

mainc daadastura arsebobis unari. ufro metic, formis mimarT arsebu-

li moTxovnebis daucvelobis samarTlebrivi Sedegebidan mis mier dad-

genili zogierTi gamonaklisi gansakuTrebuli mowonebiTac ki sarge-

blobs: amiranaSvili g., garigebis formis mimarT arsebuli moTxovnebis 

zogierTi Tavisebureba amerikul samarTalSi, `samarTlis Jurnali~, 

#2, 2016, 78.
156 ix. Murray J.E., Jr., Murray on Contracts, 5th Ed., LexisNexis, New Providence, 2011, 36.
157 ix. Ferriell J., Understanding Contracts, 3rd Ed., LexisNexis, New Providence, 2014, 7.
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winaswarganuzraxvelad, SesaZloa nebismieri saxis werilobiTi 

formisgan TavSeuwuxebladaa Sedgenili. formalobis xarisxeb-

Si gansxvavebebi ar moqmedebs SeTanxmebis aRsrulebaze, miuxe-

davad imisa, rom maT SeiZleba gavlena iqonios im dapirebaTa 

mtkicebulebis dasaSvebobaze, romlebic mxareTa SeTanxmebis 

raime saboloo werilobiT versiaSi arasodes ar asaxula.158

maSasadame, amerikul samarTalSi arsebuli formalizmis 

istoriuli da Tanamedrove gageba radikalurad gansxvavdeba 

erTmaneTisagan, Tumca uari mainc ar aris naTqvami SeTanxmebis 

ganxorcielebis garkveul formalobebze, rac maTi kanonieri 

Zalisa Tu aRsrulebadobisaTvis aris saWiro. aseve gansxvave-

bulia formasavaldebulo da formaTavisufali xelSekrule-

bebis tradiciuli da axlandeli gamijvnis safuZveli.159

ramdenjerme zemonaxseneb beWdian dokumentTan mimarTe-

biT unda iTqvas, rom qarTul samarTalSi ar moiTxoveba ga-

rigebis dadeba misi saSualebiT, Tumca Tanamedrove qarTveli 

avtorebi aRniSnaven erTi stereotipis Sesaxeb, romelsac, 

maTi azriT, yoveldRiurobaSi sakmaod aqvs fesvi gadgmuli. 

kerZod, zogjer, rodesac saubaria xelSekrulebaze, am termi-

nis qveS moiazreba xelmowerili da beWeddasmuli dokumenti, 

romlis TiTo egzemplari inaxeba mxareebTan. xolo Tu aseTi 

ram ar xdeba, SekiTxvas _ „arsebobs Tu ara xelSekruleba?“, 

SesaZloa, uaryofiTi pasuxi gaeces.160

aqve, saintereso unda iyos angloamerikul samarTalSi be-

Wdiani dokumentis Taobaze arsebuli mowesrigebis ZiriTadi 

maxasiaTeblebis mokle mimoxilva.

SeTanxmeba ar aris xelSekruleba, Tu mxareebi ar apireben 

samarTlebrivi urTierTobebis warmoSobas. es piroba moicavs 

158 ix. Ferriell J., Understanding Contracts, 3rd Ed., LexisNexis, New Providence, 2014, 7-8.
159 ix. agreTve, amiranaSvili g., garigebis formis mimarT arsebuli 

moTxovnebis zogierTi Tavisebureba amerikul samarTalSi, `samarTlis 

Jurnali~, #2, 2016, 78.
160 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

51-52.



43

sxvadasxva SemTxvevas, maT Soris, formaTavisufal socialur 

an Sinaurul SeTanxmebebs; zogadi wesi aris is, rom xelSek-

ruleba SeiZleba daidos formisgan Tavisuflad161, magram, zo-

gierT SemTxvevaSi, SeTanxmeba, romelic ar Seesabameba formis 

mimarT garkveul moTxovnebs, ar aris xelSekruleba. es gam-

onaklisebi axla moculia kanonmdeblobiT, romelic iTval-

iswinebs, rom zogierTi xelSekruleba, magaliTad, sam welze 

meti vadiT dadebuli ijara unda daidos beWdiani dokumentis 

saSualebiT.162

beWdiani dokumentis istoria warmoiSva im tradiciidan 

gamomdinare, rom sasamarTloebi beWeddasmuli dokumentis 

miRma arasdros ar iyurebodnen. 1989 wels, namdvili beWdis 

moTxovna gauqmda da mis adgilas parlamentma gamoacxada, rom 

beWdiani dokumenti unda Sefasdes mxolod arsobrivad da 

unda atarebdes damowmebul xelmoweras.163

`beWeds~ hqonda Tavisi safuZveli realuri beWdis dasmis 

ceremoniaSi, formalurad Sesrulebul dokumentze cvilis 

anabeWdis dasmiT, beWdis an simbolos tvifriT. Tu dapireba 

gaicemoda werilobiTi formiT, beWeddasmuli da gadaecemoda 

dapirebis mimRebs, igi iyo aRsrulebadi, imisda miuxedavad, iyo 

Tu ara misTvis raime Semxvedri dakmayofileba. me-19 saukun-

emde, umetesi simdidre miwasTan iyo dakavSirebuli. am dros, 

gavrceleba pova dapirebis gacemam beWdis gamoyenebiT (anabe-

161 inglisSi precedentuli mniSvnelobisaa saqme _ Beckham v. Drake. Taname-

drove samarTlebriv sistemebSi araformalurobis zogad principze 

saubroben garkveuli avtorebi, romlebmac formis mimarT moTxovnebis 

Sesustebisa da gaZlierebis kvals miagnes: Black O., Agreements: A Philosophi-
cal and Legal Study, Cambridge University Press, Cambridge, 2012, 227.
162 ix. Black O., Agreements: A Philosophical and Legal Study, Cambridge University 
Press, Cambridge, 2012, 227. zogierTi avtoris azriT, formis gamafrTx-

ilebeli efeqti swored imaSi gamoixateba, rom pirma SeiZleba ufro 

didxans iyoymanos, sanam saTanado wesiT gaaformebs beWeddasmul doku-

ments, vidre amas eqneboda adgili zepiri dapirebis gacemis win: Treitel G., 
The Law of Contract, 11th Ed., Sweet & Maxwell, London, 2003, 176.
163 ix. Samuel G., Law of ObligaƟ ons, Edward Elgar Publishing Limited, Cheltenham, 
2010, 116.
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Wdi keTdeboda cvilze liTonis beWdiT). beWedi gamocxadda 

Semxvedri dakmayofilebis ararsebobis SemTxvevisaTvisac. 

JamTa svlasTan erTad, Cveulebrivi movlena gaxda sityva `be-

Wdis~ ubralod dafiqsireba dokumentze, an Tundac misi qona 

winaswar dabeWdil formaze. bevrma iurisdiqciam uari Tqva 

beWdebis gamoyenebaze. erTiani savaWro kodeqsis mixedviT, be-

Wdis arsebobis aucilebloba gauqmda saqonlis nasyidobis Ses-

axeb garigebebisaTvis.164

mxareebi xels arTmeven erTmaneTs da xels aweren do-

kumentebs. xSirad xelmowerebs adasturebs notariusi, an 

sxva dammowmebeli moxele. lentebiT an beWdis cviliT xdeba 

qaRaldis gaformeba. Cveulebriv, warwera “L.S.” (laTinuri 

terminis “locus sigilli” an `beWdis adgilis~ abreviatura) arse-

bobs TiToeuli xelmoweris Semdeg. es formalobebi xelSek-

rulebis gaformebis ceremonias axlavs da xazs usvams qonebis 

gadacemis faqts, raTa meti mniSvneloba SesZinos garigebas, 

socialuri TvalsazrisiT. wminda utilitaluri gagebiT, isi-

ni zRvars avlebs molaparakebasa da garigebas Soris. miuxeda-

vad amisa, iuridiulad aRsrulebadi xelSekruleba SeiZleba 

Sedges gaformebisa da dokumentebis yovelgvari gacvlis ga-

reSe. zogierT formalobas ara mxolod istoriuli, aramed 

odnav meti mniSvneloba aqvs. arsebobs mosazreba, rom beW-

diani dokumentis garSemo lentis Semoxveva arafer arsebiTs 

ar sZens mas, Tumca man esTetikuri miswrafeba SeiZleba daak-

mayofilos. sxva formalobebi, SesaZloa ufro mniSvnelovani 

iyos da umniSvnelo daudevroba realur sirTuled SeiZleba 

gadaiqces, Tu mxareebs Semdgomi uTanxmoeba aqvT. miuxedavad 

imisa, rom telefoniTac SeiZleba daidos xelSekruleba, ze-

piri mtkicebulebis wesma165 (Parol Evidence Rule) SesaZloa rTuli 

gaxados garigebis pirobebis dadastureba. xelis CamorTmeva 

164 ix. Russell I.S., Bucholtz B.K., Mastering Contract Law, Carolina Academic Press, Dur-
ham, 2011, 183.
165 xelSekrulebis ganmartebis es xerxi qarTul wyaroebSi moxseniebulia 

agreTve rogorc `zepir CvenebaTa wesi~: ioseliani n., xelSekrulebis 

ganmarteba, Jurn. `marTlmsajuleba“, 2007, #3, 108.
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mxareTa SeTanxmebis sakmaris niSnad SeiZleba Candes, magram 

SesaZloa arc iyos, Tuki gamoiyeneba kanoni TaRliTobis Ses-

axeb.166

maSasadame, miuxedavad imisa, rom beWdiani dokumenti 

ufro da ufro kargavs Tavdapirvel istoriul saxes, igi mainc 

inarCunebs Tavis funqciur daniSnulebas formasavaldebulo 

xelSekrulebaTa Soris.167

5. Sualeduri Sejameba

romis samarTlis, qarTuli feodaluri samarTlisa da sabWo-

Ta samarTlis fonze, garigebis formis evoluciis warmoCena 

garkveuli daskvnebis gamotanis saSualebas iZleva.

romis samarTlis arsebobis sawyis periodSi, forma relig-

iur xasiaTs atarebda. garkveul etapze, simbolurma formeb-

ma cxovrebis damZimeba gamoiwvia, ramac maTi TandaTanobiTi 

Sesusteba da gaqroba ganapiroba. ganviTarebis paralelurad, 

mkacri formaluri moTxovnebis Serbilebis tendencia ikveTe-

boda, rac brunvisTvis ufro xelsayreli formebis gaCenaSi 

gamoixata. amasTanave, JamTa svlasTan erTad, maqsimalurad 

ikveceboda formis dacvis moTxovnis SemTxvevebi.

qarTuli feodaluri samarTlisaTvis damaxasiaTebeli 

usistemoba ganapirobebda garigebis formis mowesrigebis 

sistemis ararsebobasac. adreuli epoqis romis samarTlisaT-

vis nacnobi formalizmis aranairi kvali aRar SeiniSneba 

gansaxilveli periodis qarTul valdebulebiT samarTalSi. 

garigebis formis Tavisuflebas farTo gasaqani hqonda da 

garkveuli SezRudvis dadgena iSviaTad xdeboda.

sabWoTa samarTlis moqmedebis ganmavlobaSi, samoqa-

laqo brunvis moTxovnilebebis gaTvaliswinebiT, TandaTan 

166 ix. Hunter H.O., Rowley K.A., Modern Law of Contracts, Vol. 1, Revised Ed., West 
Publishing, Eagan, 2011, 307.
167 ix. agreTve, amiranaSvili g., garigebis formis mimarT arsebuli 

moTxovnebis zogierTi Tavisebureba amerikul samarTalSi, `samarTlis 

Jurnali~, #2, 2016, 78.
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mcirdeboda usargeblo formalizmi da mxolod aucilebeli 

moTxovnebi iyo SenarCunebuli. am periodisaTvis damaxasiaTe-

beli iyo is tendenciac, rom kanonmdeblobaSi TandaTanobiT 

asaxvas povebda is sakiTxebi, romlebic manamde, an ganmartebis 

sagans warmoadgenda, an faqtobrivi gamoyeneba hqonda, an sa-

samarTlo praqtikiT iyo dadgenili.

rac Seexeba dRevandel viTarebas, rogorc gamoikveTa, 

iseT samarTlebriv sistemaSi, rogoricaa angloamerikuli 

samarTali, miuxedavad imisa, rom mkveTrad gansxvavebulia misi 

adrindeli da amJamindeli damokidebuleba mocemuli sakiTx-

isadmi, mainc SenarCunebulia formasavaldebulo da formaTa-

visufal xelSekrulebaTa gamoyofis mniSvneloba.
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III. garigebis formis cneba

1. garigebis forma, rogorc nebis gamovlenis garegnulad 

gamoxatvis saSualeba

garigebis formis legaluri definicia bevri evropuli qveynis 

normatiul aqtSi ar aris mocemuli. samoqalaqo samarTlis 

mecniereba mowodebulia gansazRvros, Tu ra Sinaarsia Cade-

buli terminSi _ `garigebis forma~.168

imisaTvis, rom garigeba namdvilad CaiTvalos, sakmarisi ar 

aris, misi Sinaarsi emTxveodes mis monawileTa namdvil nebas. 

aucilebelia, es neba da Sinaarsi gamoxatuli iyos garkveuli, 

kanoniT gaTvaliswinebuli formiT. kanoni adgens, Tu rogor 

mivides garigebis monawileebamde maTi namdvili neba, anu ro-

gori formiT gamoixatos es neba-survili. garigebis forma, 

anu mxareTa neba-survilis gamoxatvis kanoniT dadgenili we-

sis dacva, garigebis namdvilobis aucilebeli pirobaa.169 samar-

Tlebriv-teqnikuri TvalsazrisiT, forma nebis gamovlenis 

namdvilobis winapirobad maSin iqceva, Tu kanoniT an mxareTa 

SeTanxmebiT nebis gamovlenis konkretuli garegnuli gamoxat-

uleba miiCneva misi arsebobis damadasturebel garemoebad.170

kanoni iTvaliswinebs garigebis baTilobas, formis daucv-

elobis gamo, iseT SemTxvevaSi, rodesac igi formas garigebis 

arsebiT elementad Tvlis (essenƟ alia negoƟ i), `magram aseT Sem-

TxvevaSi ufro swori iqneboda laparaki ara garigebis baTi-

lobaze, aramed imaze, rom garigeba saerTod ar ganxorciele-

bula, radgan Tu garigebas aklia erT-erTi arsebiTi elementi 

_ xolo am SemTxvevaSi forma aseT arsebiT elements warmoad-

168 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 11-12.
169 ix. kobaxiZe a., samoqalaqo samarTali, I, zogadi nawili, gamomc. `saqa-

rTvelos macne~, Tb., 2001, 284.
170 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

281.
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gens _ unda CaiTvalos, rom garigeba ar Semdgara~.171

garigebis forma nebis gamovlenis formaa.172 forma nebis 

gamovlenis gacxadebis saSualebas warmoadgens. am Tvalsaz-

risiT, yovel nebis gamovlenas aqvs Tavisi garegani gamoxat-

uleba _ forma.173 garigebis forma aris nebis gamovlenis ar-

sebobis garegnuli gamoxatva, romelsac kanoni samarTlebriv 

Sedegs ukavSirebs.174 kerZod, mas SeuZlia mxareTaTvis sa-

surveli samarTlebrivi Sedegis gamowveva, im pirobiT, rom igi 

xelmisawvdomia garigebis monawileTa aRqmisaTvis.175

pirs sxvadasxva gziT SeuZlia garegnulad gamoavlinos 

(gamoxatos) Tavisi neba; amgvari gamovlenis Sedegi, aseve Sei-

Zleba ganmtkicebuli iyos ama Tu im saSualebiT, romliTac 

ganzraxulia misi met-naklebad xangrZlivi da myari Senaxva 

droSi da ganxorcielebuli nebis gamovlenis Sinaarsis erT-

gvarovani aRqma sxva pirTa mier. swored garigebis monawileTa 

nebis garegnuli gamoxatvis saSualeba, gamoxatuli nebis Si-

naarsis fiqsaciis saSualebasTan kavSirSi, iwodeba garigebis 

171 ix. agarkovi m.m., bratusi s.n., genkini d.m., serebrovski v.i., Skundini 

z.i., samoqalaqo samarTali, t. I, Tb., 1964, 116, cit.: pepanaSvili n., saqa-

rTvelos samoqalaqo kodeqsis komentari, wigni pirveli, gamomc. `bona 

kauza~, Tb., 2014, 352.
172 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni pirve-

li, samoqalaqo kodeqsis zogadi debulebani, muxli 68, gamomc. `samar-

Tali~, Tb., 1999, 213.
173 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

281. asevea samarTlisa da misi gamoxatvis formis SemTxvevaSic. kerZod, 

samarTalTan formis mimarTeba iseTivea, rogorc WurWlisa masSi Casx-

mul wyalTan. WurWeli formaa, riTac wylis Senaxva da moxmareba xdeba. 

forma samarTlisaTvis iseTive WurWelia, rogorc wylisTvis. samarTa-

li raime formiT unda gamoixatos, rom aRiarebul iqnes misi arseboba 

da zemoqmedeba: zoiZe b., samarTlis praqtikuli yofierebis Semecnebis 

cda: upiratesad adamianis uflebaTa WrilSi, eseebi, Tbilisis univer-

sitetis gamomcemloba, Tb., 2013, 51.
174 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 335.
175 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 22.
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formad.176

dabolos, garigebis formis cneba SeiZleba gamoyenebul 

iqnes farTo da viwro gagebiT. farTo gagebiT, is gulisxmobs 

garigebas rogorc zepirad, ise werilobiT. viwro gagebiT, mas-

Si mxolod werilobiTi formis saxeebi moiazreba.177

2. garigebis formis Tavisufleba, rogorc xelSekrulebis 

Tavisuflebis gamoxatuleba

xelSekrulebis Tavisuflebis principi warmoadgens mxare-

Ta nebis kerZo  avtonomiis specialur SemTxvevas. mocemuli 

principi uzrunvelyofili da daculia saqarTvelos konsti-

tuciiT.178

xelSekrulebis Tavisuflebis principi mniSvnelo-

van funqciasa da rols asrulebs sabazro ekonomikis piro-

bebSi. Tanamedrove ekonomikuri urTierTobebi, sxva mniS-

vnelovan faqtorebTan erTad, moicavs monawileTa mier 

miRebul gadawyvetilebaTa erTobliobas, kerZod, Tu ro-

gor iqcevian ekonomikuri urTierTobebis monawileebi 

gadawyvetilebis miRebis saWiroebis SemTxvevaSi. swored Sesa-

bamisi gadawyvetilebis gamoxatvis erT-erT formas warmoad-

gens xelSekruleba.179 Sesabamisad, rac ufro farTo iqneba 

xelSekrulebis dadebis farglebi, miT ufro meti saSualeba 

eqnebaT sabazro ekonomikis monawileebs, Tavisuflad dadon  

xelSekrulebebi.180 xelSekrulebis Tavisuflebis principi sa-

176 ix. Белов В.А., Гражданское право, Общая часть, Т. II, Лица, блага, факты, Изд. 
“Юрайт”, М., 2011, 634.
177 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 335.
178 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 101.
179 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 102.
180 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

102-103.
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Sualebas aZlevs mxareebs, dadon swored is garigeba, romelic 

maT surT.181

xelSekrulebis Tavisuflebis cneba, Tavis mxriv, moicavs 

or ZiriTad princips: xelSekrulebis dadebisa da xelSek-

rulebis Sinaarsis Tavisuflebas. garda amisa, xelSekrulebis 

Tavisuflebis qveS aseve SeiZleba moiazrebodes xelSekrulebis 

tipisa da formis Tavisuflebis principebi.182 maSasadame, 

xelSekrulebis Tavisuflebis principi Tavis gamoxatulebas 

poulobs ara mxolod xelSekrulebis dadeba-ardadebaSi, ar-

amed, Tu rogori formiT, ra SinaarsiT, ra vadiT surT mxa-

reebs ama Tu im xelSekrulebis dadeba.183 xelSekrulebis Ta-

visuflebis principis Sinaarsi ase farTod sazRvargareTis 

araerTi qveynis samoqalaqo samarTlis TeoriaSi aris gansaz-

Rvruli. magaliTad, angloamerikul samarTalSi, saxelSek-

rulebo Tavisufleba moicavs xelSekrulebis formisa da misi 

dadebis saSualebis arCevis uflebas.184 avstrieli civiliste-

bi, agreTve formis Tavisuflebas ganixilaven, rogorc sax-

elSekrulebo Tavisuflebis Semadgenel nawils.185

Tanamedrove rusul civilistikaSi aseve gamoTqmulia mo-

sazreba, rom garigebis formis Tavisufleba unda iyos gagebuli, 

rogorc xelSekrulebis Tavisuflebis principis erT-erTi el-

ementi. marTlac, garigebis formis Tavisufleba avsebs da war-

moadgens xelSekrulebis Tavisuflebis principis gagrZelebas.186 

181 ix. Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo 

samarTlis principi, arsi da mniSvneloba, Jurn. `marTlmsajuleba da 

kanoni~, #4(23)’09, 46.
182 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 102.
183 ix. Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo 

samarTlis principi, arsi da mniSvneloba, Jurn. `marTlmsajuleba da 

kanoni~, #4(23)’09, 47.
184 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 34.
185 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 34-35.
186 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 35.
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Tumca zogierTi sxva rusi avtori kiTxvis niSnis qveS ayenebs 

xelSekrulebis Tavisuflebis principis Semadgenel nawilad, el-

ementad garigebis formis Tavisuflebis miCnevas da Tvlis, rom 

xelSekrulebis Tavisuflebisa da garigebis dadebis formis Tavi-

suflebis principebs gaaCniaT moqmedebis sxvadasxva sfero rusul 

samoqalaqo samarTalSi. xelSekrulebis Tavisufleba poulobs 

gamoxatulebas samoqalaqo samarTlis bevr institutSi, xolo 

garigebis formis Tavisuflebis moqmedeba, masTan mimarTebiT, 

SezRudulia. xelSekrulebis Tavisuflebisa da formis Tavisu-

flebis principebi mWidrod ukavSirdebian erTmaneTs, magram isini 

ar arian dakavSirebuli, rogorc mTeli da nawili. formis Tavi-

suflebis principi agrZelebs da avsebs saxelSekrulebo Tavisu-

flebis princips, magram ar warmoadgens mis Semadgenel nawils.187

mocemuli pozicia ar aris gasaziarebeli, ramdenadac, 

xelSekrulebis Tavisufleba ramdenime aspeqtiT ganisazRvre-

ba, romelTa Sorisaa swored xelSekrulebis formis arCevis 

Tavisufleba.188 igi xelSekrulebis Tavisuflebis erT-erT 

saxed (gamovlinebad) aris miCneuli.189 Tu mxareebs ar eqnebaT 

xelSekrulebis dadebis Tavisufleba, maT ar warmoeSobaT 

xelSekrulebis formis arCevis Tavisuflebac.190 maSasadame, 

rom ar arsebobdes xelSekrulebis Tavisufleba, ar iarsebeb-

da misi es gamovlinebac.191 amdenad, Tavisufali formis zoga-

di principi marTlac xelSekrulebis Tavisuflebis principis 

gamoxatulebaa.192

187 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 37.
188 ix. jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, 

daviT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 103.
189 ix. jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, 

daviT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 170.
190 ix. jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, 

daviT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 183.
191 ix. jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, 

daviT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 309.
192 ix. baRiSvili e., saqarTvelos samoqalaqo kodeqsis onlainkomentari, 

muxli 328, veli 2, xelmisawvdomia <hƩ p://www.gccc.ge>, [18/08/2016].
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xelSekrulebis formis Tavisuflebis principTan mimarTe-

biT, xelSekrulebis Tavisuflebis funqciebidan, literaturaSi 

gamoiyofa gamartivebis funqcia. kerZod, xelSekrulebis Tavi-

suflebis principi uzrunvelyofs valdebulebiTsamarTlebrivi 

urTierTobis da gansakuTrebiT, saxelSekrulebosamarTlebrivi 

urTierTobis formis gamartivebas. am funqciis Sesrulebis um-

Tavresi ganmapirobebelia xelSekrulebis formis Tavisuflebis 

principi, romelic amartivebs xelSekrulebis dadebis pro-

cess.193 marTlac, iq, sadac moWarbebulia imperatiuli forma, 

samoqalaqo brunvis ganviTarebac SedarebiT Seferxebulia. amas 

adgili aqvs maSin, roca gafetiSebulia samoqalaqo urTierTobis 

socialuri funqcia. formiT gamowveuli sirTule mxareebisaT-

vis SeiZleba dabrkolebad iqces nebis gamovlenis gzaze. es ki maT 

zogjer iZulebuls xdis, ukanono formiT isargeblon.194 swored 

amitom, samoqalaqo kanonmdeblobiT, mTel rig xelSekrulebaze, 

gaTvaliswinebulia formis Tavisufali arCevis SesaZlebloba. 

maSasadame, SesaZlebelia, mxareebis survilis Sesabamisad, xelSek-

ruleba daidos zepiri Tu werilobiTi formiT, rac kidev ufro 

martivsa da mosaxerxebels xdis samoqalaqo urTierTobas, vi-

naidan aRar aris saWiro zedmeti barieris gavla xelSekrulebis 

dasadebad da masSi mocemuli pirobebis Sesasruleblad.195

zogierTi avtoris azriT, garigebis dadebis Tavisufali 

formis principi mWidro urTierTkavSirSi imyofeba samoqa-

laqo samarTlis sxva principebTan.196 TiToeuli subieqtis 

nebis pativiscema samoqalaqo samarTlis ZiriTadi principia. 

samoqalaqo samarTalurTierTobis formirebisas, subieqtis 

193 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 103.
194 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 242.
195 ix. Sengelia i., saxelSekrulebo Tavisufleba, rogorc samoqalaqo 

samarTlis principi, arsi da mniSvneloba, Jurn. `marTlmsajuleba da 

kanoni~, #4(23)’09, 46.
196 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 28.
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nebas gaaCnia gadamwyveti mniSvneloba. samoqalaqo samar-

Tlis principebis Tanamedrove sistemaSi, nebis avtonomia 

warmoadgens upirveles samarTlebriv debulebas. sxva prin-

cipebi akonkreteben da avseben mas, arian ra nawarmoebi am 

ukanasknelisagan. garigebis formis Tavisufleba warmoadgens 

garigebis monawileTa nebis damoukideblobis erT-erT gamov-

linebas.197 brunvis monawileebs, xelmZRvaneloben ra saku-

Tari interesebiT, SeuZliaT airCion TavianTi qcevis xazi, maT 

Soris, gansazRvron garigebis dadebis forma, Tuki kanoniT 

ar aris dadgenili gansazRvruli forma mocemuli saxis ga-

rigebisaTvis.198

3. garigebis formis Tavisuflebis arsi

samarTlis istoria icnobs epoqebs, rodesac samarTlis ganvi-

Tarebis mimarTuleba ufro mkacrad formalizebuli iyo da 

amiT samarTlebrivi usafrTxoebis dacvas eqceoda yuradRe-

ba.199 Zvelromauli samarTali aRiarebda, rom samarTlebrivi 

valdebuleba iqmneba mxolod gansazRvruli formalobis dac-

vis Semdeg. formis moTxovnis dacva ganixileboda ara rogorc 

garkveuli iuridiul-teqnikuri miznis, kerZod, mtkicebulebis 

uzrunvelyofis saSualeba, aramed aucilebeli samarTlebrivi 

Sedegebis gamowvevis safuZveli.200

romis samarTlisagan gansxvavebiT, romelic, rogorc wesi, 

sasarCelo dacviT uzrunvelyofda mxolod formalur xelSek-

rulebas, msoflios yvela Tanamedrove marTlwesrigi amodis 

197 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 32-33.
198 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 33.
199 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 82.
200 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 51.
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garigebis dadebis Tavisufali formis principidan.201 marTa-

lia, maTSi aRiarebulia, rom garigebis rigi saxeoba iuridi-

ulad faseuli iqneba, Tu dadebulia gansazRvruli formiT. 

Tumca yvelgan gansazRvruli formis dacva gaxda gamonaklisi 

Tavisufali formis zogadi principidan. es principi uSualod 

aris gamoxatuli bevr marTlwesrigSi.202 Sesabamisad, SeiZleba 

iTqvas, rom yvelgan garigebis dadebis formis Tavisuflebis 

tendencia viTardeba.203

garigebis formis Tavisuflebis principi warmoadgens ga-

rigebis institutis erT-erT saxelmZRvanelo princips. dRes-

dReobiT, warmoudgenelia nebis gamovlenis formalizmTan da-

bruneba, rogorc es iyo, magaliTad, romis kerZo samarTalSi. 

mxolod formaluri nebis gamovlenis aRiareba da misTvis 

iuridiuli Zalis miniWeba winaaRmdegobaSi movidoda samoqa-

laqo samarTlis fundamentur principebTan. garigebis formis 

Tavisufleba garantirebuls xdis brunvis monawileTa nebis 

avtonomiis principis realizacias, uzrunvelyofs ekonomi-

kuri cxovrebis dinamizmsa da mobilurobas, xels uwyobs samo-

qalaqo samarTlis subieqtTa ekonomikuri urTierTobis dad-

genasa da ganmtkicebas.204

Tanamedrove pirobebSi, garigebis formis Tavisufleba 

did praqtikul mniSvnelobas iZens. kavSirisa da komunikaciis 

eleqtronul saSualebaTa ganviTareba, Tanamedrove samoqa-

laqo brunvaSi, iwvevs mxareTa Sinagani nebis gamovlenis axali 

saSualebis, garigebis axali formis gamoCenas. magaliTad, ga-

rigebis dadeba internetSi, eleqtronuli fostisa an mokle 

201 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 28.
202 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 51.
203 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 63.
204 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 38.
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teqsturi Setyobinebis saSualebiT. nebis gamovlenis moce-

muli forma arsebiTad gansxvavdeba sxva cnobili da normati-

ulad ganmtkicebuli nebis gamovlenis saSualebisagan (magali-

Tad, martivi werilobiTi formisa, an eleqtronuli cifruli 

xelmoweriT dokumentis damowmebisagan) da aqedan gamomdin-

are, iTxovs damatebiT sakanonmdeblo reglamentacias. Tumca 

sakanonmdeblo wesebis ararsebobam, nebis gamovlenis axal sa-

SualebasTan mimarTebiT, ar unda SezRudos misi gamoyeneba. 

gasaTvaliswinebelia, rom samoqalaqo brunvis monawileebs 

SeuZliaT, damoukideblad airCion TavianTi Sinagani nebis 

gamovlenisaTvis nebismieri saSualeba. amasTan, ar aqvs mniSvn-

eloba, iTvaliswinebs Tu ara kanoni maT gamoyenebas.205 Sesabam-

isad, samoqalaqo samarTlis ganviTarebis Tanamedrove etapze, 

garigebis Tavisufali formis princips didi mniSvneloba gaaC-

nia. misma moqmedebam unda gansazRvros kanonmdeblis samar-

Tlebrivi politika garigebis formis Taobaze, maT Soris, 

Tanamedrove teqnikur saSualebaTa gamoyenebis sferoSi, rom-

lebic gamoiyeneba samoqalaqo brunvaSi, garigebis dadebisas.206

saqarTvelos samoqalaqo kodeqsis SemmuSavebeli komi-

siisaTvis mniSvnelovani iyo, Tu rogor gadawydeboda ga-

rigebis formis sakiTxi. arCevani SeCerda formis Tavi-

suflebis principze, romlis gareSec warmoudgenelia 

samoqalaqo brunvis ganviTareba. sabWoTa samarTali ufro 

orientirebuli iyo formis normatiulad dadgenis prin-

cipze207. axalma samoqalaqo kodeqsma dasavluri samarTlis 

gza airCia. formis kanoniT dadgena umetesad maSin xdeba, 

205 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 40.
206 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 54-55.
207 saqarTvelos sabWoTa socialisturi respublikis samoqalaqo samarT-

lis kodeqsi savaldebulo formis vrcel CamonaTvals iTvaliswinebda, 

riTac, xSir SemTxvevaSi, mxareTa Tavisuflebis arasasurveli SezRudva 

xorcieldeboda: kereseliZe d., kerZo samarTlis uzogadesi sistemuri 

cnebebi, evropuli da SedarebiTi samarTlis institutis gamomcemloba, 

Tb., 2009, 285.
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rodesac garigebiT gaTvaliswinebuli sikeTe socialuri 

tvirTis matarebelia da mxolod aseTi saxiTaa SesaZlebe-

li misi dacva da mowesrigebuli urTierTobis SenarCuneba. 

kanoniT formis dadgena ar cvlis formis Tavisuflebas, 

umravles SemTxvevaSi, TviTon mxareebi irCeven garigebis 

formas.208 formis Tavisufleba, yvelaze mkveTrad, valdeb-

ulebiT samarTalSi Cans, sadac xelSekrulebaTa umetesoba 

mxareTa mier arCeuli formiT ideba.209

maSasadame, saqarTvelos samoqalaqo kodeqsi amkvidrebs 

formis arCevis Tavisuflebas. Tavad mxareebi Tanxmdebian ga-

rigebis formaze, Tu kanoniT araa igi gansazRvruli. esa Tu is 

forma yvela SemTxvevaSia aucilebeli, Tumca zogjer kanoni-

Ta Tu mxareTa SeTanxmebiT gansazRvruli konkretuli forma 

warmoadgens garigebis aucilebel elements, romlis gareSec 

es garigeba ar arsebobs. swored aq aris garigebis savaldebu-

lo forma. sxva dros ki, roca nebis gamoxatva SeiZleba nebism-

ieri formiT, maSin nebismieri maTgania sakmarisi safuZveli ga-

rigebis namdvilobisaTvis. am SemTxvevaSi ki saxezea garigebis 

arasavaldebulo forma. amrigad, erT SemTxvevaSi, forma im-

peratiulia, sxva dros ki _ dispoziciuri. imperatiuli for-

ma yovelTvis werilobiTia, dispoziciuri forma upiratesad 

vlindeba sityvier an sxvagvar moqmedebaSi, rogoricaa dumili 

208 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, sag-

amomcemlo saqmis saswavlo centri, Tb., 2005, 241. garigebis formis 

sakiTxSi amosavalia is debuleba, rom Tu kanoni ar moiTxovs garigebis 

gansakuTrebul formas, dainteresebul mxareebs SeuZliaT dadon igi 

nebismieri, maTTvis xelsayreli formiT: zoiZe b., garigebani saqarT-

velos momaval samoqalaqo kodeqsSi, wignSi: jorbenaZe s., kniperi r., 

Wanturia l. (gamomc.), samarTlis reforma saqarTveloSi, 1994 wlis 

23-25 maiss TbilisSi gamarTuli saerTaSoriso konferenciis masalebi, 

Tbilisis universitetis gamomcemloba, Tb., 1994, 288.
209 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 242. am sakiTxTan dakav-

SirebiT, aseve ix. TumaniSvili g.g., garigebebi (samarTlebrivi buneba da 

normatiuli regulireba), ilias saxelmwifo universitetis gamomcem-

loba, Tb., 2012, 71.
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da konkludenturi moqmedeba.210

SeiZleba iTqvas, rom garigebaTa kvalificiuri umravle-

soba ideba zepiri formiT, rac xels uwyobs saqonelbrunvis 

zrdas, sawinaaRmdego SemTxvevaSi, warmoiqmneboda „kolaf-

suri“ viTareba, radgan SeuZlebeli iqneboda, Tundac, pirve-

ladi moxmarebis nivTis SeZena werilobiTi formiT dadebuli 

garigebis gareSe.211 marTlac, yovlad warmoudgeneli da ara-

praqtikuli iqneboda, funTuSisa da Rvezelis SesaZenad weri-

lobiTi nasyidobis xelSekrulebis dadeba rom iyos savalde-

bulo.212

xelSekrulebis formas Tanamedrove samarTalSi didi 

praqtikuli mniSvneloba aqvs. evropis yvela qveynis samarTali 

ganamtkicebs wesebs, romelTa mixedviTac, xelSekrulebis nam-

dviloba damokidebulia imaze, daicves Tu ara mxareebma ka-

noniT gaTvaliswinebuli forma. Cveulebriv, es wesebi yvelgan 

ganixileba, rogorc gamonaklisi, vinaidan xelSekrulebaTa 

umetesoba formaTavisufalia.213

210 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

pirveli, samoqalaqo kodeqsis zogadi debulebani, muxli 68, gamomc. 

`samarTali~, Tb., 1999, 213-214. am sakiTxTan mimarTebiT, aseve ix.: Zlie-

riSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., 

saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 88, 102; WeWe-

laSvili z., saxelSekrulebo samarTali (SedarebiT-samarTlebrivi kvl-

eva ZiriTadad qarTuli samarTlis safuZvelze), meore gadamuSavebuli 

gamocema, gamomc. `bona kauza~, Tb., 2014, 69; Татаркина К.П., Форма сделок 
в гражданском праве России, Изд. ТУСУРа, Томск, 2012, 28; Чантурия Л., Свобода 
и ответственность: право и правосудие постсоветской эпохи, Изд. “САНИ”, Тбилиси, 
2004, 72.
211 ix. TumaniSvili g.g., Sesavali saqarTvelos kerZo samarTalSi, ilias 

saxelmwifo universitetis gamomcemloba, Tb., 2012, 167.
212 ix. mariamiZe g., samoqalaqo samarTali, zogadi nawili, I nawili, I ga-

mocema, gamomc. `raizi~, Tb., 2011, 51. analogiuri paTosi igrZnoba sxva 

avtorTanac, romelic fiqrobs, rom gazeTis SeZena, rogorc wesi, ar 

moxdeba imave wesiT, rogorc SeTanxmeba Zvirfasi liTonebiT vaWrobis 

Taobaze: Charman M., Contract Law, 4th Ed., Willan Publishing, Oregon, 2007, 3.
213 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 107-108.
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saqarTvelos samoqalaqo kodeqsSi garigebis formis Tavi-

suflebis principis ganmtkicebasTan dakavSirebiT, zogierTi 

avtori aRniSnavs, rom garigebis gabaTilebis Sesaxeb pirdapi-

ri miTiTebisagan kodeqsis TavSekaveba mianiSnebs, rom mxareebs 

ufro meti Tavisufleba aqvT miniWebuli, garigebis dadebi-

sas.214 kidev erTi avtoris mixedviT, saqarTvelos samoqalaqo 

kodeqsis 68-e muxlis formulireba formis Tavisuflebis 

principis aRiarebad unda CaiTvalos.215 Tumca misive mosaz-

rebiT, sxva kodifikaciebisgan gansxvavebiT, mocemuli for-

mulireba naklebad mkafioa da misgan formis Tavisuflebis 

aRiareba mxolod iribad Tu SeiZleba moxdes. misTvis es for-

mulireba ufro metad garigebismieri formis daSvebis aRiare-

baa, vidre, uSualod formis Tavisuflebis. Sesabamisad, avto-

ris SexedulebiT, qarTul samarTalSi, formis Tavisufleba 

konstituciiT ganmtkicebuli pirovnebis Tavisufali ganvi-

Tarebis uflebidan gamomdinare moqmedebis Tavisuflebisa da 

saqarTvelos samoqalaqo kodeqsSi zogadad asaxuli Taname-

drove xedvis gamoxatulebad unda CaiTvalos.216

am mxriv, xazgasasmelia, rom garigebis dadebis Tavisu-

fali formis principi araerTgvarovnad aris ganmtkicebuli 

sxvadasxva saxelmwifos normatiul aqtSi. zogierTi maTgani 

uSualod afiqsirebs garigebis formis Tavisuflebas, ro-

gorc, magaliTad, avstriis samoqalaqo sjuldeba, Sveicariis 

valdebulebiTi samarTlis Sesaxeb kanoni217, kvebekis samoqa-

214 ix. kobaxiZe a., samoqalaqo samarTali, I, zogadi nawili, gamomc. `saqa-

rTvelos macne~, Tb., 2001, 287.
215 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

281-282.
216 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, evro-

puli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 284.
217 arsebobs mosazreba, rom Sveicariis valdebulebiTi samarTlis Ses-

axeb kanoniT gaTvaliswinebuli formis cneba daaxloebiT isea mowes-

rigebuli, rogorc saqarTvelos samoqalaqo kodeqsSi: Wanturia l., 

Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, gamomc. 

`samarTali~, Tb., 1997, 347.
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laqo kodeqsi, estoneTis samoqalaqo kodeqsis zogadi nawilis 

Sesaxeb kanoni, latviis respublikis samoqalaqo kodeqsi. sxva 

qveynebis kanonmdebloba ar Seicavs pirdapir danawess Tavisu-

fali formis principis Taobaze, magram misi moqmedebis Ses-

axeb daskvnis gakeTebis saSualebas iZleva kanonis Sesabamisi 

debulebis analizi. magaliTad, germaneli kanonmdebeli mx-

olod iribad afiqsirebs Tavisufali formis princips.218

marTalia, saqarTvelos samoqalaqo kodeqsis 68-e mux-

lis danawesidanac formis Tavisuflebis principi arapirda-

pir gamomdinareobs, Tumca naklebad gasaziarebelia, rom misi 

formulirebiT sakuTriv formis Tavisufleba ar aris aRiare-

buli. xelSekrulebis Tavisuflebis zogadi principis Sesabam-

isad, saqarTvelos samoqalaqo kodeqsi ganamtkicebs formis 

Tavisuflebis princips.219 aseve saqarTvelos samoqalaqo kode-

qsis 69-e muxli, 68-e muxlTan kavSirSi, qmnis erTian safuZvels 

garigebis formis Tavisuflebis principis gansamtkiceblad.220 

garda amisa, saqarTvelos samoqalaqo kodeqsis 328-e muxlis 

pirveli nawilis konstruqciaSi sityva `Tu~-s arsebobiT mid-

ian im daskvnamde, rom rogorc zogadi wesi, xelSekruleba 

formaTavisufalia, anu zogadad kanoni masTan mimarTebiT ar 

awesebs raime moTxovnebs da aseTi moTxovna mxolod gamonak-

lisis saxiT SeiZleba arsebobdes kanonSi, an mxareebma Tavad 

daaweson igi.221 amdenad, saqarTvelos samoqalaqo kodeqsiT 

ganmtkicebulia garigebis formis Tavisuflebis principi da 

am zogadi principidan kanoni icnobs ramdenime gamonakliss, 

218 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 41.
219 ix. darjania T., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 68, veli 1, gamomc. `meridiani~, Tb., 

2017, 386.
220 ix. darjania T., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 69, veli 1, gamomc. `meridiani~, Tb., 

2017, 392.
221 ix. baRiSvili e., saqarTvelos samoqalaqo kodeqsis onlainkomentari, 

muxli 328, veli 12, xelmisawvdomia <hƩ p://www.gccc.ge>, [18/08/2016].
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rodesac adgens garigebis savaldebulo formas.222

dabolos, rogorc samarTlianad aris aRniSnuli lit-

eraturaSi, saqarTvelos samoqalaqo kodeqsis 68-e muxlis 

pirveli winadadebis moTxovna, rom garigebis namdvilobisaT-

vis saWiroa kanoniT dadgenili formis dacva, ar gulisxmobs 

garigebis dadebas aucileblad werilobiT. ufro zustad, kan-

onis am normis Tanaxmad, romelic meore winadadebiT konkret-

deba, garigebis monawileebs SeuZliaT, TviTon gansazRvron 

garigebis forma, garda im SemTxvevisa, roca kanoni pirdapir 

iTvaliswinebs aseT formas da misi dacva savaldebuloa. vi-

naidan kanoniT dadgenili formis SemTxvevebi amomwuravad 

aris gansazRvruli, yvela sxva garigebis mimarT saqarTvelos 

samoqalaqo kodeqsi ganamtkicebs garigebis formis Tavisu-

flebis princips.223 maSasadame, nebis gamovlenis namdvilo-

bisaTvis SeiZleba aucilebeli iyos misi formis dacva, Tu es 

kanoniTaa gaTvaliswinebuli, an mxareTa mier aris SeTanxme-

buli. winaaRmdeg SemTxvevaSi, moqmedebs formis Tavisuflebis 

principi.224

4. garigebis formis Tavisuflebis Sinaarsis komponentebi

rogorc literaturaSi aRniSnaven, Tavisufali formis prin-

cipis Sinaarsi avlens oTx komponents.225

pirvel rigSi, pirs, romelic debs garigebas, SeuZlia 

Tavisi Sexedulebisamebr, gansazRvros, ra saSualebiT unda 

gamoixatos misi Sinagani neba, anu damoukideblad airCios ga-

222 ix. Wanturia l., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 59, veli 6, gamomc. `meridiani~, Tb., 

2017, 347.
223 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 335-336.
224 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

284.
225 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 42.
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rigebis forma. gamonakliss warmoadgens mxolod is SemTxveva, 

rodesac garigebis forma imperatiulad aris dadgenili ka-

noniT.226

meore, Tuki kanoni gansazRvravs garigebis dadebas konkre-

tul (zepir an martiv werilobiT) formaSi, mxareebs SeuZli-

aT, kanonis danawesisgan gadaxveviT, SeaTanxmon ufro rTu-

li garigebis forma. martivi werilobiTi forma warmoadgens 

ufro rTuls, zepirTan mimarTebiT, da maSasadame, SeuZlia 

misi Canacvleba. analogiurad, mxareebs SeuZliaT, SeaTanxmon 

sanotaro forma, kanoniT gaTvaliswinebuli garigebis martivi 

werilobiTi an zepiri formis nacvlad. sanotaro forma, ro-

gorc garigebis yvelaze rTuli forma, ar SeiZleba Canacv-

lebul iqnes sxva formiT. amgvarad, kanonmdebeli adgens mx-

olod minimalur moTxovnebs garigebis formisadmi. mxareTa 

mier SeTanxmebuli formis `garTuleba~ ar arRvevs kanons da 

ar iwvevs negatiur Sedegs.227

formis Tavisuflebis mesame gamovlineba SeiZleba ewodos 

mxareTa uflebas, damoukideblad daadginon garigebis baTi-

loba, rogorc maT mier SeTanxmebuli martivi werilobiTi 

formis daucvelobis specialuri Sedegi. zogierT marTlwes-

rigSi, magaliTad, germaniis samoqalaqo samarTalSi, mxareebs 

SeuZliaT damoukideblad gansazRvron nebayoflobiT SeTanx-

mebuli garigebis formis daucvelobis yvela Sedegi.228

dabolos, garigebis formis Tavisuflebis principis meo-

Txe moqmedeba Tavis gamoxatulebas poulobs imaSi, rom ga-

rigebis monawileebs SeuZliaT, ara mxolod SearCion erTi 

forma, kanoniT gaTvaliswinebulTagan, aramed aseve SeuZliaT, 

mimarTon nebis gamovlenis iseT saSualebas, rac kanoniT ar 

aris mowesrigebuli. mxareebs SeuZliaT, gamoxaton TavianTi 

226 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 42.
227 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 42-43.
228 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 43.
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Sinagani neba iseTi saSualebiT, romelic kanonSi ar aris gan-

mtkicebuli. mTavaria, rom am gziT gamovlenili nebis Sinaarsi 

dadgenil iqnes garigebis partnioris, aseve, sxva pirebis mier.229

5. garigebis formis Tavisuflebis moqmedebis farglebi

rogorc aRiniSna, saqarTvelos samoqalaqo kodeqsi ganamt-

kicebs saxelSekrulebo formis Tavisuflebis princips. ka-

noniT zustad gansazRvruli SemTxvevebis garda, mxareebs da-

moukideblad SeuZliaT, SeTanxmdnen xelSekrulebis formaze. 

xelSekrulebaTa absoluturi umravlesoba zepirad ideba. 

es sruliad Seesabameba mxareTa moTxovnilebas, erTmaneTTan 

urTierToba moawesrigon zedmeti formalobis gareSe. magram, 

iq, sadac aucilebelia meti windaxeduloba, sifrTxile da mx-

areTa usafrTxoebis damatebiTi garantiebi, kanoni savalde-

bulo werilobiT formas iTvaliswinebs.230

garigebis werilobiT dadebis yovelgvari moTxovna zRu-

davs mxareebs. Sesabamisad, kanonmdebeli gonivrulad unda 

zRudavdes mxareTa Tavisuflebas, garigebis dadebis formis 

dadgenisas.231 samoqalaqo samarTalurTierTobis monawileTa 

Tavisufleba garigebis formis gansazRvraSi ar aris SeuzRu-

davi. sxva pirTa uflebis darRvevis dauSveblobis, aseve samo-

qalaqo brunvis stabilurobis uzrunvelyofis mizniT, kanoni 

xSirad zRudavs subieqtTa damoukideblobas, adgens ra, zogi-

erT SemTxvevaSi, qcevis savaldebulo wess.232

229 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 45.
230 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 103. am sakiTxTan dakavSirebiT, aseve ix. Чантурия 
Л., Свобода и ответственность: право и правосудие постсоветской эпохи, Изд. 
“САНИ”, Тбилиси, 2004, 65.
231 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 64.
232 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 45.
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formis arseboba kerZo avtonomiis TavisuflebaSi Care-

vis gavrcelebuli gamovlinebaa. magaliTad, werilobiTi for-

mis saWiroeba. igi calkeuli saxelSekrulebo urTierTobi-

dan gamomdinareobs. im SemTxvevaSi, Tu aseTi valdebuleba 

mocemuli ar aris kanoniT, mxareebs SeuZliaT TavianTi sur-

vilisamebr airCion formis saxeoba. garigebis formis saval-

debuloobis sakiTxi zogad da amasTanave, samarTlebrivi 

winapirobis daTqmis mqone amkrZalav normas warmoadgens. 

calkeuli samarTlebrivi urTierTobidan gamomdinare, misi 

saWiroeba samoqalaqo brunvis gamarTuli moqmedebisTvisaa 

mizanSewonili. swored amitomaa, rom saqarTvelos samoqalaqo 

kodeqsiT, pirvel rigSi, formis Tavisuflebaa garantirebuli 

da mxolod amis Semdeg, gamonaklisis saxiT, formis Tavisu-

flebis SezRudva. maSasadame, formis SezRudva swored misi 

moqmedebis Tavisuflebidan gamomdinareobs, romlis farg-

lebSic, kanonmdebeli SezRuduli formis magaliTebis zust 

CamonaTvals gvTavazobs.233

magaliTisaTvis, uZravi nivTis gankargvasTan dakavSire-

buli xelSekruleba yvelaze mniSvnelovan qonebriv garigebas 

ganekuTvneba. amitomac, sruliad bunebrivia, rom kanoni am 

xelSekrulebas gansakuTrebuli sifrTxiliT ekideba da spe-

cialur formas awesebs.234

am TvalsazrisiT, aseve sainteresoa xelSekruleba sam-

auwyeblo licenziis gadacemis Taobaze, romlis namdvilobis 

sakiTxi kiTxvis niSnis qveS dadgeba, Tu ar iqna saxelmwi-

fos mier Sesabamisi aqti gamocemuli. rogorc mauwyeblobis 

tranzitis ganxorcielebis SemTxvevaSi, licenziis gadacemis 

drosac, arapirdapiri saxiT sakanonmdeblo valdebuleba 

aris gansazRvruli, romelic mxareebs xelSekrulebis namd-

233 ix. jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, 

daviT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 

131-132.
234 ix. ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa 

samarTlebrivi buneba, gamomc. `meridiani~, Tb., 2010, 21-22.
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vilobisTvis werilobiTi formiT wardgenas avalebs. aseTi 

moTxovna xelSekrulebis Tavisuflebis SezRudvis erT-erTi 

magaliTia, romlis farglebSic, mxareTa valdebuleba samoma-

vlo moqmedebazea damokidebuli. arapirdapiri saxis moTxov-

na gamoixateba imaSi, rom ̀ mauwyeblobis Sesaxeb~ saqarTvelos 

kanonis 481-e muxlis mixedviT, `licenziis sxva pirisaTvis 

gadacema SesaZlebelia mxolod komisiis winaswari Tanxmo-

biT~. `winaswari Tanxmoba~ gulisxmobs saqarTvelos komuni-

kaciebis erovnuli komisiis mier samarTlebrivi aqtis Zalis 

mqone dadebiT daskvnas, romelic mxareebs xelSekrulebis 

ZalaSi Sesvlis uflebas mianiWebs. Sesabamisad, mxareebma 

komisias unda mimarTon moTxovniT da unda warudginon Se-

sabamisi dokumenti, romelSic mxareTa neba iqneba gamoxat-

uli. umetes SemTxvevaSi, aseTi dokumenti xelSekrulebaa, 

romelSic asaxulia ara mxolod licenziis gadacemis, aramed 

xelSekrulebis ZalaSi Sesvlis faqtic. Tu komisias ar eqna 

aseTi dokumenti, igi verc miiRebs gadawyvetilebas. amdenad, 

dokumenti materialuri saxiT unda arsebobdes. material-

uri saxiT arseboba ki, Tavis mxriv, mxareTa mier xelmoweriT 

dadasturebuli SeTanxmebaa. zemoaRniSnulidan gamomdinare, 

naTelia, Tu ra samarTlebrivi da praqtikuli mniSvneloba 

aqvs xelSekrulebis werilobiT formas, miTumetes, rodesac 

igi exeba mediasaSualebis mier saqmianobis ganxorcielebas 

da rodesac xelSekrulebis sagani saxelmwifosTvis didi 

mniSvnelobis mqone sikeTis matarebelia.235

maSasadame, marTalia, gabatonebulia mosazreba, rom 

xelSekruleba Tavisufalia da mas raime forma ar sWirdeba, 

Tumca Tanamedrove pirobebSi realurad werilobiTi forma 

udides rols asrulebs. wvrilmani sayofacxovrebo garigebis 

garda, xelSekrulebaTa udidesi nawili werilobiT ideba. ro-

gorc wesi, es xdeba winaswar momzadebul saxelSekrulebo 

235 ix. jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT ba-

toniSvilis samarTlis institutis gamomcemloba, Tb., 2014, 147-148.
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formularze xelis moweris gziT.236

swored amitom, ukanasknel aTwleulSi, SeiniSneba mis-

wrafeba, gaZlierdes formaluri moTxovnebis roli. Taname-

drove kanonmdebeli maTSi xedavs momxmareblis uflebis dac-

vis saSualebas da amitom moiTxovs, werilobiTi xelSekruleba 

Sedges kreditis gacemis, sacxovrebeli farTis qiravnobis, 

turistuli mogzaurobis, umaRlesi ganaTlebis miRebisa da a.S. 

SemTxvevaSi. es gza imdenad popularuli aRmoCnda, rom gansa-

kuTrebiT safrangeTSi, `formalizmis renesansze~ saubroben.

formis Tavisufleba SedarebiT sustad gamoiyureba sa-

nivTo samarTalSi, sadac samarTlebrivi wesrigi ufro im-

peratiulia.237 sanivTo samarTalSi kanoni ufro mkacria. masSi 

gaTvaliswinebuli uflebisa da urTierTobis warmoSobisa an 

SewyvetisaTvis aucilebelia kanoniT gaTvaliswinebuli for-

mis dacva. es forma SeiZleba iyos rogorc martivi werilobi-

Ti, ise sanotaro. magaliTad, 289-e muxlis me-3 nawilis Tanax-

mad, ipoTekis xelSekruleba, romelzedac mxareTa SeTanxmebiT 

gaicema ipoTekis mowmoba, unda damowmdes sanotaro wesiT. ka-

noniT dadgenili formis roli da mniSvneloba gansakuTrebiT 

didia saojaxo da memkvidreobiT samarTalSi, aseve zogad 

nawilSi, kerZod, iq, sadac iuridiuli pirebis samarTlebrivi 

mdgomareoba aris mowesrigebuli.238

amdenad, xelSekrulebis formasTan dakavSirebiT moqmedi 

saxelSekrulebo formis Tavisuflebis principi SeuzRudavi 

ar aris. calkeul SemTxvevaSi, kanoni adgens formas, romlis 

dacvac konkretuli tipis xelSekrulebebis namdvilobisaTvis 

aucilebelia. mxareebsac SeuZliaT, gaiTvaliswinon xelSek-

rulebis raime forma, rogorc misi  ZalaSi Sesvlis aucile-

236 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 109.
237 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 242.
238 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 338-339.
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beli winapiroba.239 yvela Tanamedrove marTlwesrigi aRiarebs, 

rom garigebis zogierTi saxeoba iuridiulad faseuli iqneba, 

Tu dadebulia gansazRvruli formiT. amavdroulad, gansaz-

Rvruli formis dacva xelSekrulebis formis Tavisuflebis 

zogadi principidan gamonaklisad ganixileba.240

6. Sualeduri Sejameba

winamdebare Tavi daeTmo garigebis formis Tavisuflebis prin-

cipis ganxilvas, rasTan mimarTebiTac, xazi unda gaesvas imas, 

rom marTalia saqarTvelos samoqalaqo kodeqsi amkvidrebs 

formis arCevis Tavisuflebas, magram es Tavisufleba ar aris 

SeuzRudavi, rodesac nebis gamovlenis namdvilobisaTvis 

aucilebeli xdeba formis dacva, an igi garkveul mizans emsax-

ureba, Tumca es SemTxveva formis Tavisuflebis zogadi prin-

cipidan gamonaklisad unda CaiTvalos.

239 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 88. 

garigebis monawileTa SeTanxmebiT formis Tavisuflebis SezRudvasTan 

dakavSirebiT, ix. Татаркина К.П., Форма сделок в гражданском праве России, 
Изд. ТУСУРа, Томск, 2012, 47-48.
240 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 191. 

am sakiTxTan mimarTebiT, aseve ix. Чантурия Л., Свобода и ответственность: 
право и правосудие постсоветской эпохи, Изд. “САНИ”, Тбилиси, 2004, 67-68.
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IV. saxelSekrulebo samarTlis evropeizacia, rogorc 

garigebis formis saxeebis mowesrigebis modernizebis 

wyaro

globalizaciis procesis Tanmdevia erovnuli kanonmdeblo-

bebis internacionalizaciis mcdeloba, rac unificirebuli 

wesebis SemuSavebaSi gamoixateba. es wesebi, SesaZloa, ganxil-

ul iqnes rogorc maTi monawile saxelmwifoebis Sejerebuli 

pozicia, ise rekomendacia, romelic mizanSewonilia, erovnul 

kanonmdeblobaSi aisaxos ara mxolod monawile saxelmwifoe-

bis mier, aramed, imaT mierac, vinc am erTian samarTlebriv 

sivrceSi Sesvlisa da Tavis damkvidrebis gacxadebul survils 

amJRavnebs.241

saerTaSoriso ekonomikur urTierTobaTa modernizaci-

is fonze, samarTlis ganaxlebis aucileblobac imatebs, rac 

Tanamedrove pirobebSi mxolod materialuri samarTlis uni-

fikaciis Sedegad miiRweva. Sesabamisad, dRiTi dRe izrdeba 

erTgvarovani aqtebisa da modeluri kanonebis datvirTva da 

mniSvneloba.242

bolo aTwleulebSi, kanonmdeblobis unificirebis sul 

ufro intensiurma tendenciam, saerTo evropul, Tu evro-

puli kavSiris, iseve, rogorc saerTaSoriso doneze, SesaZle-

beli gaxada kontinenturi evropis erTian kerZosamarTlebriv 

sivrced ganxilva.243

kerZo samarTlis unifikaciis mizania erTiani sakanon-

mdeblo sivrcis Seqmna saerTaSoriso samoqalaqo brunvis 

241 ix. baCiaSvili v., xelSekrulebis ganmarteba evropuli saxelSekrule-

bo samarTlis principebis mixedviT da saqarTvelos kanonmdeblobaSi 

misi implementaciis mizanSewoniloba, `samarTlis Jurnali~ #1, 2013, 

5-6.
242 ix. vaSakiZe g., saerTaSoriso yidva-gayidvis xelSekruleba, Jurn. 

`adamiani da konstitucia~, #1, 2006, 84.
243 ix. kereseliZe d., evropuli kodifikaciebisa da kanonmdeblobis uni-

fikaciis saerTaSoriso instrumentebis gavlena saqarTvelos kerZo 

samarTlis ganviTarebaze, Jurn. `qarTuli samarTlis mimoxilva~, spe-

cialuri gamocema, 2007, 8.
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monawileTaTvis.244 sakiTxis gadawyvetis is gza, romelic Semo-

Tavazebul iqna unificirebul aqtebSi, swored sxvadasxva 

samarTlebriv sistemas Soris miRweuli kompromisis Sedegia.245

bolo xanebSi, saerTo kerZo samarTali sul ufro da 

ufro xdeba evropuli samarTalSemoqmedebis sagani. yvelaferi 

mowmobs imas, rom erT mSvenier dRes, evropuli samoqalaqo 

kodeqsi Caanacvlebs erovnul samoqalaqo kodeqsebs. saerTo 

evropuli samoqalaqo kodeqsis ideis STagonebiT, gasuli sau-

kunis 80-ian wlebSi, daiwyes formireba samecniero-kvleviTma 

jgufebma, saerTo evropuli kerZo samarTlis erTiani princi-

pebis SemuSavebis mizniT. pirvel rigSi, koncentracia xdebo-

da saxelSekrulebo samarTalze. maSasadame, evropuli kerZo 

samarTlis yovlismomcveli harmonizaciis idea Zalian axlo-

saa. politikuri da samarTalmcodneobiTi diskusia imis Tao-

baze, dasruldeba Tu ara samarTlis harmonizaciis procesi 

evropuli samoqalaqo kodeqsis miRebiT, midis sruli svliT.246

rogorc aRiniSna, valdebulebiTi, gansakuTrebiT ki sax-

elSekrulebo samarTlis unifikacias sakmaod mZlavri ten-

dencia axasiaTebs. marTalia, saqarTvelo ar aris am proce-

sis monawile, Tumca es ar gamoricxavs lokalur doneze im 

gamocdilebis gaziarebis SesaZleblobas, romelic evropulma 

kavSirma am mimarTulebiT daagrova.247

saerTo evropuli kerZo samarTlis sivrcis nawilad dar-

Cena, Tu mis srulfasovan wevrad gaxdoma SeiZleba CaiTvalos 

244 ix. baRiSvili e., nebis gamovlenis (ofertis) gamoTxova unificirebul 

kerZo samarTalSi, Jurn. `qarTuli samarTlis mimoxilva~, specialuri 

gamocema, 2007, 72.
245 ix. baRiSvili e., nebis gamovlenis (ofertis) gamoTxova unificirebul 

kerZo samarTalSi, Jurn. `qarTuli samarTlis mimoxilva~, specialuri 

gamocema, 2007, 74.
246 Sdr. Бэрнсдорфф Н., Common European Sales Law (CESL) _ развитие и функции, 
Южнокавказский Юридический Журнал, №07/2016, Гражданские кодексы в 
процессе развития, Немецкое Общество по Международному Сотрудничеству 
(GIZ), 2016, 110, 113.
247 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 27.
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saqarTveloSi kerZosamarTlebrivi reformis erT-erT ZiriTad 

miznad.248 mWidro evropuli integraciisaTvis evropuli kav-

Siri moiTxovs qarTuli samarTlis maqsimalur evropeizacias. 

saqarTvelosa da evropul kavSirs Soris, amis pirvel, yvelaze 

mZlavr instituciur meqanizms evropuli samezoblo politi-

kis dokumentSi saqarTvelos CarTva warmoadgens, romelmac 

TanamSromlobis konkretuli aspeqtebi gaaCina.249 mTavari nova-

ciaa „erTi mxriv, saqarTvelosa da, meore mxriv, evrokavSirsa 

da evropis atomuri energiis gaerTianebas da maT wevr sax-

elmwifoebs Soris asocirebis Sesaxeb SeTanxmebis“ inicireba, 

romelsac umniSvnelovanesi roli aqvs samarTlis evropeiza-

ciis nawilSi.250 saqarTvelos evrointegraciisa da evropuli 

struqturebis wevrobis deklarirebuli politikidan gamomdi-

nare, gonivrulia, Sefasdes da gaanalizdes evropuli kavSiris 

farglebSi SemuSavebuli unificirebuli wesebi.251

saqarTvelo arasdros ar yofila Tavis erovnul Rireb-

ulebebSi Caketili saxelmwifo. igi yovelTvis did interess 

gamoxatavda progresuli kulturebis mimarT da amis saSuale-

biT srulyofda Tavis sakuTars. masSi iyo mudmivi miswrafeba 

imisken, rom aRmosavluri da dasavluri kulturis tradicie-

bi erT mTlianobaSi yofiliyo mocemuli.252

248 ix. kereseliZe d., evropuli kodifikaciebisa da kanonmdeblobis uni-

fikaciis saerTaSoriso instrumentebis gavlena saqarTvelos kerZo 

samarTlis ganviTarebaze, Jurn. `qarTuli samarTlis mimoxilva~, spe-

cialuri gamocema, 2007, 10.
249 ix. samxaraZe i., saqarTvelos evropeizacia: evrokavSirSi gawevrianebis 

ZiriTadi samarTlebrivi aspeqtebi, Jurn. `marTlmsajuleba da kanoni~, 

#5(48)’15, 45.
250 ix. samxaraZe i., saqarTvelos evropeizacia: evrokavSirSi gawevrianebis 

ZiriTadi samarTlebrivi aspeqtebi, Jurn. `marTlmsajuleba da kanoni~, 

#5(48)’15, 47.
251 Sdr. baCiaSvili v., xelSekrulebis ganmarteba evropuli saxelSek-

rulebo samarTlis principebis mixedviT da saqarTvelos kanonmde-

blobaSi misi implementaciis mizanSewoniloba, `samarTlis Jurnali~ 

#1, 2013, 6.
252 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 19.



70

feodaluri karCaketiloba sxvadasxva xalxis samarTlis 

unifikaciisaTvis xelSemSleli faqtori iyo. am process ar-

Tulebda feodalizmis araerTgvarovani ganviTarebac. ZiriTa-

di dabrkoleba samarTlis wodebrivi, ierarqiuli buneba iyo. 

dabali teqnikuri progresis pirobebSi, adgili hqonda saxelm-

wifoTa urTierTgaucxoebas drosa da sivrceSi. amis gamoxat-

uleba iyo samoqalaqo brunvis susti internacionalizacia. 

yoveli saxelmwifo sakuTari samarTliT cxovrobda. samarT-

lis internacionalizacia, am SemTxvevaSi, ganviTarebuli qvey-

nebis gamocdilebis safuZvelze xdeboda da ara ise, rogorc 

amas dRes aqvs adgili saxelmwifoebs Soris SeTanxmebis, kav-

Sirebis doneze.253 am mxriv, gamonaklisia vaxtang VI-is samarT-

lis wignTa krebuli, romelSic SeiZleba feodaluri samarT-

lis doneze samarTalTa unifikacia-harmonizaciis danaxva.254

qarTul kanonmdeblobaSi SeiniSneba mudmivi swafva 

zeerovnuli Rirebulebebisken.255 samarTlis evropeizacia im 

gagebiT, rogorc is evropul kavSirSi damkvidrda, romelic 

samarTlis unifikaciasa da harmonizacias gulisxmobs, im 

drois saqarTveloSi, rodesac damoukidebeli saxelmwifos 

pirveli kodeqsi iqmneboda, jer kidev ucnobi iyo.256 saqarT-

velos samoqalaqo kodeqsis SemmuSavebeli komisiis muSaobis 

dawyebamde iyo naTeli, rom kodeqsi ver iqneboda erovnuli, 

ramdenadac, TviT Tanamedrove samoqalaqo brunva ar aris 

erovnuli. am brunvisaTvis droisa da sivrcis SegrZnebam arse-

biTad dakarga mniSvneloba. samarTlis internacionalizaciam 

ise daakavSira saxelmwifoebi, rom SeuZlebelia erovnuli xa-

253 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 35.
254 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis sistema, Jurn. `qar-

Tuli samarTlis mimoxilva~, pirveli kvartali, 1998, 11.
255 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 45.
256 ix. Wanturia l., qarTuli samarTali da ganviTarebis alternativebi, 

wignSi: oTar gamyreliZe 80: saiubileo samecniero krebuli, gamomc. `me-

ridiani~, Tb., 2016, 11-12.
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siaTis kodeqsis Seqmna.257

ucxo samarTlis recefciisas, komisiisaTvis ZiriTad Ri-

rebulebas warmoadgenda samarTalTa unifikacia-harmoniza-

ciis safuZvelze Seqmnili samarTali.258 am ukanasknels didi 

gasaqani mieca valdebulebiT samarTalSi. saredaqcio jgufi 

sargeblobda im modeluri proeqtebiT, romlebzec seriozu-

li muSaoba mimdinareobs, kontinenturi evropis qveynebisaT-

vis saerTo valdebulebiTsamarTlebrivi sivrcis Sesaqmnelad. 

samarTalTa unifikacia-harmonizaciis Sedegebs emyareba sax-

elSekrulebo samarTlis kerZo nawilis TiTqmis yvela insti-

tutic.259 rac Seexeba kodeqsis enas, mas warmoadgens rogorc 

romis samarTlidan momdinare, ise samarTalTa unifikaciis 

Sedegad sayovelTaod miRebuli terminebi.260

1. kerZo samarTlis mimdinare reforma saqarTveloSi _ 

movlenaTa qronologia

2013 wels, kerZo samarTlis reformis strategiis SemuSavebi-

sa da ganxorcielebis, reformis procesSi CarTuli mxareebis 

saqmianobis koordinaciis, agreTve, Sesabamisi winadadebebisa 

da daskvnebis SemuSavebis mizniT, saqarTvelos iusticiis sa-

ministrosTan Seiqmna kerZo samarTlis reformis ganmaxorcie-

lebeli sakonsultacio sabWo.261

257 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 120.
258 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis sistema, Jurn. `qar-

Tuli samarTlis mimoxilva~, pirveli kvartali, 1998, 11.
259 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis sistema, Jurn. `qar-

Tuli samarTlis mimoxilva~, pirveli kvartali, 1998, 17-18.
260 ix. zoiZe b., axvlediani z., saerTo da erovnuli sulis sinTezi (zo-

gierTi ganmarteba saqarTvelos samoqalaqo kodeqsis proeqtTan dakav-

SirebiT), wignSi: zoiZe b., evropuli kerZo samarTlis recepcia saqarT-

veloSi, sagamomcemlo saqmis saswavlo centri, Tb., 2005, 325.
261 ix. saqarTvelos iusticiis ministris 2013 wlis 23 aprilis #25 br-

Zaneba `kerZo samarTlis reformis ganmaxorcielebeli sakonsultacio 

sabWos Seqmnisa da debulebis damtkicebis Sesaxeb~.
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2015 wlis 2 dekembers, evrokavSiris dafinansebuli axali 

proeqtis `kerZo da administraciuli samarTlis sistemis gan-

viTarebis xelSewyoba saqarTveloSi~ prezentacia gaimarTa. 

proeqtis mizania kerZo da administraciuli samarTlis sis-

temebis ganviTarebis xelSewyoba, am mimarTulebebiT saqarT-

velos iusticiis saministrosTvis, sajaro reestris erovnuli 

saagentosa da aRsrulebis erovnuli biurosTvis samarT-

lebrivi konsultaciis gaweva da instituciuri SesaZleblo-

bebis ganviTareba.

2016 wlis 26 aprils, evrokavSiris proeqtis _ „kerZo da 

administraciuli samarTlis sistemebis ganviTarebis xelSewy-

oba saqarTveloSi“ _ farglebSi, samoqalaqo samarTlis re-

formis saWiroebebis Taobaze diskusia gaimarTa. diskusiis 

Sedegad gamovlinda samoqalaqo kodeqsis calkeuli normebis 

gadasinjvis aucilebloba, reformis pirveladi saWiroebebi 

da SesaZlo prioritetebi. proeqtis farglebSi, reformis 

koncefciisaTvis saWiro winadadebebisa da mosazrebebis Seg-

rovebis mizniT, daigegma sajaro diskusiebis gagrZeleba.262

2016 wlis 13 ivniss, evrokavSiris proeqtis „kerZo da ad-

ministraciuli samarTlis sistemebis ganviTarebis xelSewyoba 

saqarTveloSi“ farglebSi, sasamarTlo korpusis warmomad-

genlebTan gaimarTa morigi mrgvali magida/diskusia Temaze 

„samoqalaqo samarTlis reformis perspeqtivebi saqarTveloSi 

_ saqarTvelos samoqalaqo samarTlis kodeqsi“. mosamarTlee-

bma ganixiles saerTo sasamarTloebSi samoqalaqo saqmeebze 

arsebuli sasamarTlo praqtika: warmoaCines is problemuri 

sakiTxebi, romlebic warmoiSoba samoqalaqo kodeqsiT gaT-

valiswinebuli normebis Sefardebisas. gamovlinda sferoebi, 

sadac SesaZlebelia da mizanSewonilia moqmedi samoqalaqo 

kodeqsis gaumjobeseba da axali regulaciebis dadgena _ ar-

sebuli samarTlebrivi vakuumis Sevsebis mizniT, sazogadoebis 

Tanamedrove moTxovnebis gaTvaliswinebiT da saqarTvelosa 

da evrokavSirs Soris dadebuli asocirebis SeTanxmebis kon-

262 ix. <hƩ p://eulegalreform.ge/>, [04/07/2017].
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teqstSi.263

2016 wlis agvistoSi, kerZo samarTlis calkeuli sferos 

reformis strategiis SemuSavebisa da ganxorcielebis, refor-

mis procesSi CarTuli mxareebis saqmianobis koordinaciis, 

agreTve Sesabamisi winadadebebisa da daskvnebis SemuSavebis 

mizniT Seiqmna kerZo samarTlis reformis ganmaxorcielebeli 

uwyebaTaSorisi sakoordinacio sabWo.264

2016 wlis 20 seqtembers, saqarTveloSi samoqalaqo samar-

Tlis reformis perspeqtivebze kidev erTi mrgvali magida 

gaimarTa. diskusiis mTavari Tema iyo saqarTvelos moqmedi 

samoqalaqo kodeqsis Sesabamisoba evrokavSiris standartebT-

an da evrokavSiri-saqarTvelos asocirebis SeTanxmebis 

moTxovnebTan. es RonisZieba, 26 aprils, iusticiis saminis-

trosTan TanamSromlobiT, kerZo samarTlis reformis sabWos 

farglebSi dawyebuli sajaro diskusiebis seriaTa nawili iyo. 

aRniSnuli mrgvali magidis diskusiebis mizania samoqalaqo 

kodeqsSi Sesatani cvlilebebis winadadebebis Tavmoyra yvela 

dainteresebuli mxaris CarTulobiT da samoqalaqo kodeqsis 

reformis koncefciis momzadebis mxardaWera.265

2. saxelSekrulebo samarTlis evropeizaciasTan 

dakavSirebuli terminologia

bolo wlebis ganmavlobaSi, evropuli kerZo samarTali da sax-

elSekrulebo samarTali mis SigniT, gansakuTrebuli diskus-

iebis fokusSi moeqca. mTeli diskusiis yvelaze problematuri 

sakiTxia axali mowesrigebis xasiaTi. Sesabamisad, zogierTi av-

tori svams Semdeg kiTxvebs: sinamdvileSi, ramdenad Sors wava 

procesi? sakmarisia mxolod sxvadasxva wevri saxelmwifos 

samarTlebrivi mowesrigebis harmonizacia, Tu ufro Rrma gav-

263 ix. <hƩ p://eulegalreform.ge/>, [04/07/2017].
264 ix. saqarTvelos mTavrobis 2016 wlis 25 agvistos #417 dadgenileba 

`kerZo samarTlis reformis ganmaxorcielebeli uwyebaTaSorisi sa-

koordinacio sabWos Seqmnisa da debulebis damtkicebis Sesaxeb~.
265 ix. <hƩ p://eulegalreform.ge/>, [04/07/2017].
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lena, saerTo unifikaciis gamomwvevi Semdgomi TanamSromloba 

aris saWiro?266

marTlac, evropeizaciis Sesaxeb msjelobis dros, xSiria 

miTiTeba iseT terminebze, rogoricaa `unifikacia~, `harmoni-

zacia~, `daaxloeba~, Tu `konvergencia~. unifikacia mianiSnebs, 

rom ori an meti iurisdiqciis samarTlebrivi sistema aqrobs 

gansxvavebulobas da icvleba erTiani samarTlebrivi teqstiT. 

`harmonizacia~ da `daaxloeba~ erTmaneTis sinonimebia evro-

pul konteqstSi da aRniSnavs konkretul aspeqtebze saerTo 

wesebis SemoRebas wevr saxelmwifoebSi, Tumca arsebobs Tavi-

suflebis done TiToeuli saxelmwifosTvis, Tu rogor aamoq-

medebs igi am wesebs. dabolos, arsebobs `konvergenciis~ cneba, 

romelic aRniSnavs sxvadasxva iurisdiqcias Soris msgavsebas 

konkretul aspeqtebze.267

ufro metic, sxva avtori iyenebs kidev erT termins _ 

`koordinacia~, rac aRniSnavs naklebad miznobriv process, sa-

dac vinme cdilobs, aRmofxvras sazRvrispira saqmianobebTan 

dakavSirebuli dabrkolebebi, kerZo samarTalSi arasasurveli 

gansxvavebebis Tavidan acilebisa da samarTlis reformebis Se-

muSavebasa da zogadad, kerZo samarTlis ganviTarebaSi Tanam-

SromlobisaTvis.268 Tumca, rogorc igive avtori aRniSnavs, 

es termini STagonebulia `konvergenciis Ria meTodisgan~ (an 

266 ix. Mátyás I., Current Issues in the Unifi caƟ on of European Contract Law, European 
IntegraƟ on Studies - Miskolc, Vol. 6, No. 1 (2008), 63-64 da Semdg.
267 ix. Twigg-Flesner C., The EuropeanisaƟ on of Contract Law: Current Controversies in 
Law, 2nd Ed., Routledge, London, 2013, 3. unifikaciis, harmonizaciisa da kon-

vergenciis terminebis saxelSekrulebo samarTlis evropeizaciis kon-

teqstSi ganmartebis Taobaze, aseve ix. Keirse A.L.M., European Impact on Con-
tract Law: A PerspecƟ ve on the Interlinked ContribuƟ ons of Legal Scholars, Legislators 
and Courts to the EuropeanizaƟ on of Contract Law, Utrecht Law Review, Vol. 7, No. 1 
(January 2011), 36-37. saxelSekrulebo samarTlis magaliTze harmoniza-

ciisa da unifikaciis Sedarebis Sesaxeb ix. Woods L., Watson P., Steiner & 
Woods EU Law, 12th Ed., Oxford University Press, Oxford, 2014, 343.
268 ix. Lilleholt K., European Private Law: Unifi caƟ on, HarmonisaƟ on or CoordinaƟ on, 
wignSi: Brownsword R., Micklitz H.-W., Niglia L., Weatherill S. (Eds.), The FoundaƟ ons of 
European Private Law, Hart Publishing, Oxford, 2011, 353-354 da Semdg.
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koordinaciisgan), magram yovelTvis rodi niSnavs mas.269

winamdebare Tavis miznebisaTvis, direqtivebTan mimarTe-

biT gamoyenebuli iqneba termini _ ̀ harmonizacia~, xolo, glo-

baluri da regionuli instrumentebis samarTlebriv bunebas 

ufro metad unda Seesabamebodes termini _ `unifikacia~. amas-

Tan, aRsaniSnavia, rom wyaroTa umetesobaSi, dasaxelebul do-

kumentebze msjelobisas, swored amgvari mniSvnelobiT aris 

gamoyenebuli zemoxsenebuli terminebi.

3. asociirebis dRis wesrigiT saqarTvelos mier 

dasaaxloebel kanonmdeblobaSi gaTvaliswinebuli formis 

saxeebi

3.1. asociirebis Sesaxeb SeTanxmebis mniSvneloba

kerZo samarTlis unifikaciis saerTaSoriso institutisa da 

evropuli saxelSekrulebo samarTlis komisiis muSaobis gar-

da, evropul kavSirSi saerTo kerZo samarTlis wesebis umaR-

lesi donisaken mimarTuli alternatiuli ganviTarebis erT-

erT yvelaze mniSvnelovan sferos warmoadgens evropuli 

kavSiris direqtivebi.270

evropuli kavSiris mier evropeizaciis procesi mniS-

vnelovanwilad ganxorcielda direqtivebis miRebis gziT, 

romlebic axdens wevri saxelmwifoebis adgilobrivi kanonebis 

konkretuli aspeqtebis harmonizacias. Tavad xelSekruleba-

Si ar aris gamoyenebuli sityva _ harmonizacia, magram, amis 

nacvlad, miTiTebulia wevri saxelmwifoebis kanonebis `daax-

loebaze~. harmonizacia, romelsac samarTlis konkretuli 

269 ix. Lilleholt K., European Private Law: Unifi caƟ on, HarmonisaƟ on or CoordinaƟ on, 
wignSi: Brownsword R., Micklitz H.-W., Niglia L., Weatherill S. (Eds.), The FoundaƟ ons of 
European Private Law, Hart Publishing, Oxford, 2011, sq. 3, 354.
270 ix. Müller-Graff  P.-C., EU DirecƟ ves as a Means of Private Law Unifi caƟ on, wignSi: 
Hartkamp A., Hesselink M., Hondius E., Mak C., Perron C.E. du (Eds.), Towards a Euro-
pean Civil Code, 4th Revised and Expanded Ed., Kluwer Law InternaƟ onal, Alphen aan 
den Rijn, 2011, 149 da Semdg.
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sferos SerCeul aspeqtebTan aqvs saqme, ar aris igive, rac 

`unifikacia~,271 Tumca farglebi, romelSic SeiZleba iyos gan-

sxvavebebi wevri saxelmwifoebis adgilobriv kanonebSi harmo-

nizaciis zomebis gatarebis Semdgom, damokidebulia maT mier 

gatarebuli harmonizaciis saxeze.272

TanamedroveobaSi, qarTuli saxelmwifo axali gamowvevebis 

winaSe daayena mis mier arCeulma dasavlurma orbitam, radgan 

amjerad, misi modernizaciis dRis wesrigs saqarTvelos evro-

pul kavSirTan urTierToba da evropul samarTlebriv stand-

artebTan daaxloeba ganapirobebs.273 Tumca, aRsaniSnavia, rom 

sruliad gansxvavebuli mdgomareobaa, roca evropuli kavSiris 

samarTalTan daaxloebis procesi mimdinareobs arawevri, e.w. 

`mesame~, saxelmwifos mier.274 evropuli samarTlis transfor-

macia iseTi qveynebis mier, romlebic ar arian evropuli ka-

vSiris wevrebi, SeiZleba Sefasdes, rogorc nebayoflobiTi 

harmonizacia saxelSekrulebo an arasaxelSekrulebo urTier-

Tobis safuZvelze.275

evropul kavSirs sakuTari samarTlis ̀ eqsportis~ ramden-

ime meqanizmi gaaCnia. evropuli samarTlis gavrcelebis erT-

erTi ZiriTadi forma saxelSekrulebo urTierTobaa, romelic 

pirdapir an iribad xelSemkvrel saxelmwifos mouwodebs 

samarTlebrivi harmonizaciisken. kerZod, igulisxmeba saer-

TaSoriso SeTanxmebebi, romelsac evropuli kavSiri arawevr 

271 unifikacia gacilebiT metad farToa, vidre harmonizacia. unifikacia 

moicavs adgilobrivi kanonebis srul Canacvlebas kanonTa axali kre-

buliT, romelic miRebulia evropul (an zogierTi sxva saerTaSoriso 

asociaciis) doneze: Twigg-Flesner C., The EuropeanisaƟ on of Contract Law: Current 
Controversies in Law, 2nd Ed., Routledge, London, 2013, sq. 61, 37.
272 ix. Twigg-Flesner C., The EuropeanisaƟ on of Contract Law: Current Controversies in 
Law, 2nd Ed., Routledge, London, 2013, 37.
273 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 315.
274 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 319.
275 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 321.
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saxelmwifoebTan aformebs. integraciis SedarebiT naklebi in-

tensivobiT gamoirCeva SeTanxmebebi (magaliTad, asociirebis 

Sesaxeb SeTanxmeba), romlebsac evropuli kavSiri aformebs 

arawevr qveynebTan.276

ucxour standartebTan samarTlis Tanmimdevruli harmo-

nizaciis mimarT saqarTvelos kanonmdeblobis damokidebuleba 

pozitiuria. amasTan, xazgasasmelia, rom evropuli kavSiris 

samarTalTan harmonizaciis tipuri gageba ufro ganviTareba-

di saxelmwifoebisTvisaa damaxasiaTebeli, romelTac sakuTari 

samarTlis gajansaRebisaTvis sxva evropul samarTlebriv sis-

temebTan daaxloeba esaWiroebaT. aseT SemTxvevas aqvs adgili 

qarTuli samarTlis evropul standartebTan miaxloebis pro-

cesSi.277

saqarTvelosa da evropuli kavSiris urTierToba ukve 

ramdenime aTeul weliwads iTvlis, romlis pirveli niSnebi 

gaCnda 90-iani wlebis dasawyisSi, saqarTvelos damoukide-

blobis gamocxadebis paralelurad. swored am periods uka-

vSirdeba qarTuli samarTlis Zireuli gardaqmnebi. evropuli 

kavSiris samarTalTan daaxloebis meqanizmebic aqedan iRebs 

saTaves. miuxedavad amisa, sakanonmdeblo harmonizaciis meqa-

nizmebis TvalsazrisiT, yvelaze didi praqtikuli mniSvneloba 

mainc asociirebas Sesaxeb SeTanxmebas unda mieniWos, rac saqa-

rTvelosa da evropuli kavSiris urTierTobis uaxlesi ambici-

uri formaa. saqme isaa, rom igi qarTuli samarTalSemoqmedebis 

ganviTarebis sruliad axali etapis dawyebas mowmobs, rac misi 

samarTlebrivad savaldebulo bunebiTaa gapirobebuli.278

asociirebis Sesaxeb SeTanxmeba mxareebis mier Sesasrule-

blad savaldebulo samarTlebrivi aqtia, amdenad, metad sain-

teresoa misi damokidebuleba sakanonmdeblo harmonizaciis 

276 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 321-322.
277 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 322.
278 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 323-325.



78

valdebulebis mimarT. SeTanxmebis preambulaSi ramdenjerme 

aris naxsenebi termini _ `sakanonmdeblo daaxloeba~, rac im-

TaviTve aaSkaravebs mis mizans. amave preambulaSi SeiniSneba 

pirdapiri mowodeba evropul standartebTan daaxloebis 

safuZvelze Zireuli samarTlebrivi reformebis Taobaze, 

rasac evropuli kavSiri politikuri asociirebisa da eko-

nomikuri integraciis umniSvnelovanes winapirobad ayenebs. 

sakanonmdeblo harmonizaciis Sesaxeb aRebuli valdebuleba ar 

moicavs TanamSromlobis mxolod ramdenime ZiriTad aspeqts, 

aramed igi faravs praqtikulad yvela sferos, sadac part-

nioroba evropul kavSirsa da saqarTvelos Soris Teoriulad 

mainc aris daSvebuli. asociirebis Sesaxeb SeTanxmeba Tavis 

TavSi moicavs Sidasaxelmwifoebrivi kanonmdeblobis evropis 

samarTalTan maqsimalur daaxloebas. igi ar Semoifargleba 

mxolod zogadi daTqmebiT da gamoirCeva konkretizebiT. ma-

Sin, rodesac SeTanxmebis ZiriTadi teqsti mxolod principis 

saxiT moiTxovs evropul standartebTan loialurobas, misi 

ramdenime Tavis danarTi metad zustia da miuTiTebs sxvadasx-

va sferoSi gadmosaRebi evropuli samarTlebrivi aqtebis de-

talur CamonaTvalsa da vadebs, rac niSnavs imas, rom sakanon-

mdeblo daaxloeba unda moxdes etapobrivad, SeTanxmebuli 

vadebis gaTvaliswinebiT.279

harmonizaciis uSualo meqanizmi, romelsac evropuli 

kavSiri saqarTvelosTan asociirebis SeTanxmebis fargleb-

Si iyenebs, orgvaria. erTi mxriv, gaerTianeba mis mier miRe-

buli normatiuli aqtebis (regulacia, direqtiva) SemoRebas 

avaldebulebs Cvens qveyanas. meore mxriv, is saqarTvelosgan 

calkeul sferoSi arsebul saerTaSoriso xelSekrulebebze 

mierTebiT aRebuli valdebulebebis pativiscemas moiTxovs. 

asociirebis Sesaxeb SeTanxmebiT gaTvaliswinebuli harmoniza-

ciis erT-erTi ZiriTadi meqanizmi saqarTvelos mier aRebuli 

saerTaSoriso valdebulebebis Sesrulebaa. es imas niSnavs, 

279 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 325-326.
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rom evropuli kavSiri mouwodebs saqarTvelos im saTanado 

zomebis ganxorcielebas (arsebul kanonmdeblobaSi cvlile-

bebis Setana, relevanturi Sidasaxelmwifoebrivi normati-

uli aqtebis miReba), romlebic uzrunvelyofs saerTaSoriso 

xelSekrulebebTan Sesabamisobasa da maTi moTxovnebis sru-

lyofil Sesrulebas.280

3.2. asociirebis dRis wesrigiT saqarTvelos mier dasaaxloebeli 

kanonmdebloba saxelSekrulebo samarTlis sferoSi

„erTis mxriv, saqarTvelosa da meores mxriv, evrokavSirs da ev-

ropis atomuri energiis gaerTianebas da maT wevr saxelmwifoe-

bs Soris asocirebis Sesaxeb SeTanxmebis“ preambulis Tanaxmad, 

mxareebma aRiares saqarTvelos valdebuleba, amave SeTanxmebis 

safuZvelze, Sesabamis sferoebSi saqarTvelos kanonmde-

blobis evropuli kavSiris kanonmdeblobasTan TandaTano-

biT daaxloebisa da misi efeqturi ganxorcielebis kuTxiT.

asociirebis Sesaxeb SeTanxmebis XXIX-e danarTis (`momx-

marebelTa politika~) ̀ sakontraqto samarTlis~ nawilSi moce-

mulia eqvsi direqtiva, romelTa debulebebis SesrulebisTvis 

gansazRvrulia xuTwliani vada.

asociirebis dRis wesrigis farglebSi, winamdebare Tavis 

miznebisaTvis, maTgan SeiZleba gamoiyos Semdegi xuTi direq-

tiva: 1) sabWos 1993 wlis 5 aprilis 93/13/EEC direqtiva `momx-

marebelTa kontraqtebSi arasamarTliani pirobebis Sesaxeb~; 2) 

evroparlamentisa da sabWos 1997 wlis 20 maisis 97/7/EC direq-

tiva ̀ momxmarebelTa dacvis Sesaxeb distanciur kontraqtebT-

an mimarTebiT~; 3) sabWos 1985 wlis 20 dekembris 85/577/EEC 

direqtiva `momxmarebelTa dacvis Sesaxeb biznes ofisidan da-

SorebiT molaparakebul kontraqtebTan mimarTebiT~; 4) sabWos 

1990 wlis 13 ivnisis 90/314/EEC direqtiva `mogzaurobis, arda-

degebisa da turebis paketebis Sesaxeb~; 5) evroparlamentisa da 

280 ix. samxaraZe i., samarTlebriv sistemaTa harmonizacia: evrokavSiri da 

saqarTvelo, `samarTlis Jurnali~ #1, 2015, 326-327.
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sabWos 2009 wlis 14 ianvris 2008/122/EC direqtiva `momxmare-

belTa dacvis Sesaxeb drois wilobrivi ganawilebis, grZelva-

diani ardadegebis, gadayidvisa da gacvlis kontraqtebis zo-

gierT aspeqtTan dakavSirebiT~.

asociirebis Sesaxeb SeTanxmebas xeli moewera 2014 wels, 

Tumca mxedvelobaSia misaRebi, rom masSi moxseniebul, maT 

Soris, zogierT zemoCamoTvlil direqtivasTan mimarTebiT 

arsebuli garkveuli siaxleebi SeTanxmebaSi ar aris asaxuli. 

Sesabamisad, dasmuli sakiTxi ganxiluli iqneba swored aRniS-

nuli siaxleebis gaTvaliswinebiT. cxadia, am detals yuradRe-

ba unda mieqces mocemul sferoSi asociirebis dRis wesrigiT 

gansazRvruli reformis ganxorcielebis procesSic.

3.3. sityvierad da werilobiT dadebuli xelSekruleba

gansaxilvelad SerCeuli direqtivebis CamonaTvalSi rigiT 

pirvelia `momxmarebelTa kontraqtebSi arasamarTliani piro-

bebis Sesaxeb~ sabWos 93/13/EEC direqtiva, romelic 1993 wlis 

5 aprils iqna miRebuli da dRemde moqmedebs. aRsaniSnavia, 

rom igi moeqca im direqtivaTa nusxaSi, romelTa Sesabamisobis 

Semowmeba unda moexdina evropul komisias, 2015 wlis samuS-

ao programis farglebSi.281 Sesabamisobis Semowmebaze muSaoba 

2017 wlis maisSi daasrula da daido daskvna, rom es direq-

tivebi kvlavac vargisia daniSnulebisTvis.282

miuxedavad amisa, dasaxelebuli direqtiva mainc moZvele-

bulad SeiZleba CaiTvalos, masSi gaTvaliswinebuli xelSek-

rulebis formis saxeebis TvalsazrisiT. kerZod, mis pream-

bulaSi miTiTebulia mxolod is, rom momxmarebeli Tanabrad 

unda iyos daculi rogorc sityvierad, ise werilobiT dade-

buli xelSekrulebebiT.283

281 ix. <hƩ p://ec.europa.eu/smart-regulaƟ on/roadmaps/docs/2016_just_023_evalua-
Ɵ on_consumer_law_en.pdf>, [29/07/2017].
282 ix. <hƩ p://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=59332>, [29/07/2017].
283 ix. Council DirecƟ ve 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer Con-
tracts (OJ L 95, 21/04/1993, p. 29), Rec. 11.
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3.4. myari matarebeli

Semdegi ori direqtiva, rogorebicaa `momxmarebelTa dacvis 

Sesaxeb distanciur kontraqtebTan mimarTebiT~ evroparla-

mentisa da sabWos 1997 wlis 20 maisis 97/7/EC direqtiva da 

`momxmarebelTa dacvis Sesaxeb biznes ofisidan daSorebiT mo-

laparakebul kontraqtebTan mimarTebiT~ sabWos 1985 wlis 20 

dekembris 85/577/EEC direqtiva, gauqmebulia `momxmarebelTa 

uflebebis Sesaxeb~ evroparlamentisa da sabWos 2011 wlis 25 

oqtombris 2011/83/EU direqtiviT.

analogiurad, `mogzaurobis, ardadegebisa da turebis 

paketebis Sesaxeb~ sabWos 1990 wlis 13 ivnisis 90/314/EEC di-

reqtivac iqna gauqmebuli `samogzauro paketebisa da maTTan 

dakavSirebuli turistuli momsaxurebebis Sesaxeb~ evropar-

lamentisa da sabWos 2015 wlis 25 noembris 2015/2302/EU di-

reqtiviT.

rac Seexeba CamoTvlilTagan bolo dokuments, rogoricaa 

`momxmarebelTa dacvis Sesaxeb drois wilobrivi ganawilebis, 

grZelvadiani ardadegebis, gadayidvisa da gacvlis kon-

traqtebis zogierT aspeqtTan dakavSirebiT~ evroparlamen-

tisa da sabWos 2009 wlis 14 ianvris 2008/122/EC direqtiva, igi 

dRemde moqmedebs.

zemodasaxelebul samive moqmed direqtivaSia gaTval-

iswinebuli qarTul realobaSi jer kidev naklebad gavrcele-

buli iseTi cneba, rogoricaa `myari matarebeli~ (“Durable 
Medium”)284. sxvaTa Soris, evropuli kavSiris pirveli sakanon-

mdeblo aqti, romelSic gamoyenebul iqna es termini, aris 1997 

284 am mxriv, novatorebad SeiZleba CaiTvalon Tanamedrove qarTveli 

avtorebi, romlebmac pirvelad gamoiyenes aRniSnuli cneba, Tumca, 

erT-erTi mas `xangrZliv saSualebad~ ixseniebs, xolo meore maTgani _ 

xan `grZelvadian matareblad~, xan ki `myar matareblad~: ramiSvili a., 

momxmarebelTa uflebebis dacvis kerZosamarTlebrivi meqanizmebi samo-

mxmareblo kreditis xelSekrulebaSi, `samarTlis Jurnali~, #2, 2011, 

186; lakerbaia T., informirebuli momxmareblis evropuli standarti, 

`samarTlis Jurnali~, #1, 2015, 156-157, 162.
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wlis 20 maisis 97/7/EC direqtiva.285 rogor aRiniSna, igi gau-

qmda 2011 wlis 25 oqtombris 2011/83/EU direqtiviT.

gansaxilvel direqtivebSi mocemuli ganmartebiT, `myari 

matarebeli~ niSnavs nebismier instruments, romelic iZleva 

informaciis Senaxvis SesaZleblobas, imgvarad, rom informa-

ciis miznebisaTvis Sesabamisi drois ganmavlobaSi iyos samoma-

vlo gamoyenebisaTvis xelmisawvdomi da romliTac daSvebulia 

Senaxuli informaciis ucvleli reproducireba.286

2011 wlis 25 oqtombris 2011/83/EU direqtivis Tanaxmad, 

amgvari matarebeli unda moicavdes sakuTriv qaRalds, USB 

fleS mexsierebebs, kompaqtur diskebs, cifrul video diskebs, 

mexsierebis baraTebs, an kompiuterebis myar diskebs, iseve, 

rogorc eleqtronul fostebs.287

amave direqtivis me-7 muxlis me-2 paragrafis Tanax-

mad, movaWrem unda uzrunvelyos momxmarebeli xelmoweri-

li xelSekrulebis asliT, an qaRaldsa, an, Tu momxmarebeli 

Tanaxmaa, sxva myar matarebelze arsebuli xelSekrulebis 

285 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract I: Pre-contractual ObligaƟ ons, 
Conclusion of Contract, Unfair Terms, Sellier European Law Publishers GmbH, Munich, 
2007, 49.
286 ix.: DirecƟ ve 2011/83/EU of the European Parliament and of the Council of 25 Oc-
tober 2011 on Consumer Rights, Amending Council DirecƟ ve 93/13/EEC and DirecƟ ve 
1999/44/EC of the European Parliament and of the Council and Repealing Council Direc-
Ɵ ve 85/577/EEC and DirecƟ ve 97/7/EC of the European Parliament and of the Council 
(OJ L 304, 22/11/2011, p. 64), Art. 2(10); DirecƟ ve (EU) 2015/2302 of the European 
Parliament and of the Council of 25 November 2015 on Package Travel and Linked Travel 
Arrangements, Amending RegulaƟ on (EC) No 2006/2004 and DirecƟ ve 2011/83/EU of 
the European Parliament and of the Council and Repealing Council DirecƟ ve 90/314/EEC 
(OJ L 326, 11/12/2015, p. 1), Art. 3(11); DirecƟ ve 2008/122/EC of the European Parlia-
ment and of the Council of 14 January 2009 on the ProtecƟ on of Consumers in Respect 
of Certain Aspects of Timeshare, Long-term Holiday Product, Resale and Exchange Con-
tracts (OJ L 33, 03/02/2009, p. 10), Art. 2(1)(h).
287 ix. DirecƟ ve 2011/83/EU of the European Parliament and of the Council of 25 Oc-
tober 2011 on Consumer Rights, Amending Council DirecƟ ve 93/13/EEC and DirecƟ ve 
1999/44/EC of the European Parliament and of the Council and Repealing Council Direc-
Ɵ ve 85/577/EEC and DirecƟ ve 97/7/EC of the European Parliament and of the Council 
(OJ L 304, 22/11/2011, p. 64), Rec. 23.
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dadebis dadasturebiT.288 amave direqtivis me-8 muxlis me-7 

punqtis mixedviT, movaWrem unda uzrunvelyos momxmarebeli 

myar matarebelze arsebuli xelSekrulebis dadebis dadas-

turebiT, distanciuri xelSekrulebis dadebidan gonivrul 

vadaSi, magram araugvianes saqonlis miwodebis momentisaTvis, 

an momsaxurebis gawevis dawyebamde.289

is, Tu ramdenad SesabamisobaSia qarTuli kanonmdebloba 

zemodasaxelebul muxlebTan, ganxiluli iqneba `momxmareblis 

uflebebis dacvis Sesaxeb~ saqarTvelos kanonis proeqtze msj-

elobis safuZvelze, romlis SemuSavebisas gaTvaliswinebul 

direqtivebs Soris swored 1993 wlis 5 aprilis 93/13/EEC da 

2011 wlis 25 oqtombris 2011/83/EU direqtivebi saxeldeba.290 

dResdReobiT, II mosmeniT miRebuli kanonproeqtis saxiT,291 igi 

figurirebs wina mowvevis parlamentSi gansaxilvelad wardge-

nili im kanonproeqtebis nusxaSi, romelTa ganxilvis proce-

duris gagrZeleba mizanSewonilad iqna miCneuli.292

kanonis proeqtis me-8 muxlis me-4 punqtis pirveli wi-

nadadebis Tanaxmad, movaWre valdebulia, miawodos momx-

marebels xelSekrulebis asli, misi werilobiTi formiT 

288 ix. DirecƟ ve 2011/83/EU of the European Parliament and of the Council of 25 Oc-
tober 2011 on Consumer Rights, Amending Council DirecƟ ve 93/13/EEC and DirecƟ ve 
1999/44/EC of the European Parliament and of the Council and Repealing Council Direc-
Ɵ ve 85/577/EEC and DirecƟ ve 97/7/EC of the European Parliament and of the Council 
(OJ L 304, 22/11/2011, p. 64), Art. 7(2).
289 ix. DirecƟ ve 2011/83/EU of the European Parliament and of the Council of 25 Oc-
tober 2011 on Consumer Rights, Amending Council DirecƟ ve 93/13/EEC and DirecƟ ve 
1999/44/EC of the European Parliament and of the Council and Repealing Council Direc-
Ɵ ve 85/577/EEC and DirecƟ ve 97/7/EC of the European Parliament and of the Council 
(OJ L 304, 22/11/2011, p. 64), Art. 7(2).
290 ix. ganmartebiTi baraTi `momxmareblis uflebebis dacvis Sesaxeb~ 

saqarTvelos kanonis proeqtze, xelmisawvdomia <hƩ p://info.parliament.ge/
fi le/1/BillReviewContent/113041?>, [04/08/2017].
291 ix. <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/120592?>, [11/08/2017].
292 ix. saqarTvelos parlamentis 2016 wlis 30 noembris #37 _ Is dadgenile-

ba wina mowvevis parlamentSi gansaxilvelad wardgenili kanonproeqtebis 

ganxilvis proceduris gagrZelebis mizanSewonilobis Sesaxeb, xelmisawv-

domia <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/136522?>, [04/08/2017].
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arsebobis SemTxvevaSi, an xelSekrulebis dadebis damadas-

turebeli sxva dokumenti. amave punqtis me-3 winadadebis 

mixedviT, momxmareblis Tanxmobis SemTxvevaSi, aseve dis-

tanciuri xelSekrulebisas, SesaZlebelia sxva saSualebis 

gamoyenebac.293

sayuradReboa, rom kanonproeqtis moxmobili debule-

bebi nawilobriv aris SesabamisobaSi 2011 wlis 25 oqtombris 

2011/83/EU direqtivis me-7 da me-8 muxlebis zemoganxilul 

paragrafebTan. kerZod, kanonis proeqtis me-8 muxlis me-4 pun-

qtis me-3 winadadebaSi kanonmdebeli miuTiTebs sxva saSualebis 

gamoyenebis SesaZleblobaze, es ki sityvasityviTi ganmarte-

biT, gulisxmobs nebismier saSualebas (magaliTad, xelSek-

rulebis zepirad dadebis SesaZleblobas) da, maT Soris, myar 

matarebelsac. amgvari interpretacia problematuri iqneba 

rogorc distanciuri, ise quCaSi dadebuli xelSekrulebebis 

SemTxvevaSi. rogorc aRiniSna, momxmareblis Tanxmobis SemTx-

vevaSi, direqtivaSi mxolod sxva myari matareblis gamoyenebis 

SesaZleblobazea miTiTeba. Sesabamisad, mizanSewonilia saqa-

rTvelos kanonis proeqtis am debulebis dazusteba, ramdena-

dac, arsebuli farTo formulireba momxmareblisTvis saziano 

ganmartebis saSualebas iZleva.

am mxriv, gasaTvaliswinebelia zogierTi ucxoeli avto-

ris samarTlebrivi analizi `momxmareblis uflebebis dac-

vis Sesaxeb~ saqarTvelos kanonis proeqtze, romelic swored 

analogiur rekomendacias iZleva. kerZod, kanonproeqtis me-8 

muxlSi warmodgenili unda iyos informaciis miwodebisa da 

xangrZlivad Senaxvis saSualebebis Sesaxeb miTiTeba da misi 

ganmarteba; agreTve, me-9 muxlSic aklia debuleba formasTan 

dakavSirebiT, Tu rogor unda moxdes gafrTxilebis gagzavna 

informaciis gadacemisa da xangrZlivad Senaxvis saSualebebiT 

293 ix. `momxmareblis uflebebis dacvis Sesaxeb~ saqarTvelos kanonis 

proeqti, xelmisawvdomia <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/ 
120599?>, [04/08/2017].
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Tu werilobiT.294 avtors swored myari matarebeli aqvs nagu-

lisxmevi am orive SemTxvevaSi.

2015 wlis 25 noembris 2015/2302/EU direqtivis me-7 mux-

lis pirveli paragrafis Tanaxmad, samogzauro paketebis 

xelSekrulebis dadebisas, an mas Semdeg zedmeti dayovnebis 

gareSe, organizatorma an calobiT movaWrem unda uzrunve-

lyos turisti xelSekrulebis asliT, an myar matarebelze 

arsebuli misi dadebis dadasturebiT. turists unda hqondes 

ufleba, moiTxovos beWduri asli, Tu samogzauro paketebis 

xelSekruleba daido mxareTa TandaswrebiT. amave paragrafis 

mixedviT, quCaSi dadebul xelSekrulebebTan dakavSirebiT, 

samogzauro paketebis xelSekrulebis asli, an misi dadebis da-

dastureba unda gadaeces turists qaRaldsa, an, Tu turisti 

Tanaxmaa, sxva myar matarebelze.295

aRsaniSnavia, rom turistuli momsaxurebis xelSekruleba 

saqarTvelos samoqalaqo kodeqsis Sesabamisi TaviT aris mow-

esrigebuli, romelSi arsebuli araerTi norma dReisaTvis 

ukve gauqmebuli 1990 wlis 13 ivnisis 90/314/EEC direqtivis 

muxlebis recefciis Sedegad aris Camoyalibebuli.296 amasTa-

nave, xazi unda gaesvas, rom am TavSi ar aris mocemuli ar-

cerTi debuleba turistuli momsaxurebis xelSekrulebis 

formis Sesaxeb. Sesabamisad, mizanSewonilia rogorc 2015 wlis 

25 noembris 2015/2302/EU direqtivis zemoganxiluli muxlis 

msgavsi normis SemoReba saqarTvelos samoqalaqo kodeqsSi, ise 

294 ix. miklici h.-v., momxmareblis uflebebis dacvis Sesaxeb saqarT-

velos kanonproeqtis samarTlebrivi analizi (2017 wlis martis mdgo-

mareobiT), ComparaƟ ve Legal Studies, №6(2018), 68, 70, xelmisawvdomia <hƩ p://
lawlibrary.info/ge/books/2018GIZ-GE-ComparaƟ ve-Research-Consumer_Law.pdf.pdf>, 

[14/09/2018].
295 ix. DirecƟ ve (EU) 2015/2302 of the European Parliament and of the Council of 25 
November 2015 on Package Travel and Linked Travel Arrangements, Amending Regula-
Ɵ on (EC) No 2006/2004 and DirecƟ ve 2011/83/EU of the European Parliament and of 
the Council and Repealing Council DirecƟ ve 90/314/EEC (OJ L 326, 11/12/2015, p. 1), 
Art. 7(1).
296 ix. cercvaZe g., samoqalaqo kodeqsis onlainkomentari, muxli 657 da 

Semdg., xelmisawvdomia <hƩ p://www.gccc.ge>.
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arsebuli mowesrigebis SesabamisobaSi moyvana xsenebul direq-

tivasTan.

dabolos, 2009 wlis 14 ianvris 2008/122/EC direqtivis me-5 

muxlis pirveli paragrafis Tanaxmad, wevrma saxelmwifoebma 

unda uzrunvelyon, rom xelSekruleba gaformdes werilo-

biT, qaRaldsa an sxva myar matarebelze.297 iqidan gamomdinare, 

rom mocemuli direqtiviT gaTvaliswinebuli xelSekrulebe-

bi jerjerobiT ucxoa qarTuli realobisTvis, saqarTvelos 

kanonmdeblobis zemoxsenebul muxlTan Sesabamisobis Semow-

meba ver moxdeba.

3.5. eleqtronuli saSualebebiT dadebuli xelSekruleba

„eleqtronuli xelmowerisa da eleqtronuli dokumentis Ses-

axeb“ saqarTvelos 2008 wlis 14 martis kanoni Zaladakargulad 

aris gamocxadebuli `eleqtronuli dokumentisa da eleqtro-

nuli sando momsaxurebis Sesaxeb~ saqarTvelos 2017 wlis 21 

aprilis kanoniT.

axali kanonis SemuSavebis mizezi iyo is, rom misi winamorbe-

di 2008 wels iyo miRebuli, ris Semdegac, saqarTveloSi arse-

biTad Seicvala zogierTi faqtobrivi garemoeba, magaliTad, 

gaCnda cifruli xelmoweris ganxorcielebis SesaZlebloba. 

moqmedi kanonidan gamomdinare, kerZo samarTlis subieqtebs 

ufleba aqvT, Tavad gadawyviton, gamoiyeneben materialur, Tu 

eleqtronul dokuments.298

kanonis mizania eleqtronuli xelmowerisa da sxva sando 

momsaxurebis gamoyenebis samarTlebrivi meqanizmebis gansaz-

Rvra, rac xels Seuwyobs eleqtronuli komerciis ganviTare-

297 ix. DirecƟ ve 2008/122/EC of the European Parliament and of the Council of 14 Janu-
ary 2009 on the ProtecƟ on of Consumers in Respect of Certain Aspects of Timeshare, 
Long-term Holiday Product, Resale and Exchange Contracts (OJ L 33, 03/02/2009, p. 10), 
Art. 5(1).
298 ix. ganmartebiTi baraTi „eleqtronuli dokumentisa da eleqtronuli 

sando momsaxurebis Sesaxeb“ saqarTvelos kanonis proeqtze, xelmisawv-

domia <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/137829?>, [07/08/2017].
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bas qveyanaSi.299

kanonis miReba miznad isaxavs arsebuli samarTlebrivi 

bazis evropuli kavSiris kanonmdeblobasTan harmonizacias. 

kerZod, masSi asaxulia yvela is novacia, rac „eleqtronuli 

identifikaciis, Sida bazarze eleqtronul tranzaqciebTan 

dakavSirebuli sando servisebisa da 1999/93/EC direqtivis 

gauqmebis Sesaxeb“ evroparlamentisa da sabWos 2014 wlis 23 iv-

lisis #910/2014 regulaciis farglebSi iqna SemuSavebuli.300 

bunebrivia, miRebis TariRidan gamomdinare, xsenebuli regu-

lacia asociirebis Sesaxeb SeTanxmebis safuZvelze dasaaxloe-

beli kanonmdeblobis CamonaTvalSi ar figurirebs, Tumca, 

aRsaniSnavia, rom am ukanasknelSi arc misi winamorbedi direq-

tiva aris gaTvaliswinebuli.

kanonis Tanaxmad, xdeba eleqtronuli dokumentisa da 

eleqtronuli sando momsaxurebis ufro farTo gavrceleba 

qveynis masStabiT. amasTan, eleqtronuli dokumentis gamoy-

eneba SesaZlebelia yvela im SemTxvevaSi, rodesac moiTxoveba 

dokumentis werilobiTi forma, Tu kanoniT sxva ram ar aris 

dadgenili. aseve kvalificiur eleqtronul xelmoweras eni-

Weba piradi xelmoweris Tanabari iuridiuli Zala.301

mocemul konteqstSi, mxedvelobaSi aris misaRebi evro-

puli kavSiris kidev erTi sakanonmdeblo aqti, rogoricaa 

evroparlamentisa da sabWos 2000 wlis 8 ivnisis 2000/31/EC 

direqtiva `Sida bazarze sainformacio sazogadoebrivi mom-

saxurebis, kerZod, eleqtronuli komerciis, zogierTi samar-

Tlebrivi aspeqtis Sesaxeb (direqtiva eleqtronuli komerciis 

299 ix. ganmartebiTi baraTi „eleqtronuli dokumentisa da eleqtronuli 

sando momsaxurebis Sesaxeb“ saqarTvelos kanonis proeqtze, xelmisawv-

domia <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/137829?>, [07/08/2017].
300 ix. ganmartebiTi baraTi „eleqtronuli dokumentisa da eleqtronuli 

sando momsaxurebis Sesaxeb“ saqarTvelos kanonis proeqtze, xelmisawv-

domia <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/137829?>, [07/08/2017].
301 ix. ganmartebiTi baraTi „eleqtronuli dokumentisa da eleqtronuli 

sando momsaxurebis Sesaxeb“ saqarTvelos kanonis proeqtze, xelmisawv-

domia <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/137829?>, [07/08/2017].
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Sesaxeb)~. masze miTiTeba xdeba 2011 wlis 25 oqtombris 2011/83/
EU direqtivis me-8 muxlSi, romelic distanciuri xelSekrule-

bebis formalur moTxovnebs eZRvneba. kerZod, misi me-9 para-

grafis Tanaxmad, es muxli ar unda modiodes winaaRmdegobaSi 

debulebebTan eleqtronuli xelSekrulebebis dadebisa da 

eleqtronuli SekveTebis ganTavsebis Sesaxeb, romlebic Cam-

oyalibebulia 2000/31/EC direqtivis me-9 da me-11 muxlebSi.302

interess imsaxurebs swored zemodasaxelebuli me-9 mux-

li, romelic exeba xelSekrulebaTa dadebas eleqtronuli sa-

Sualebebis meSveobiT.

mocemuli muxlis pirveli paragrafis Tanaxmad, wevrma 

saxelmwifoebma unda uzrunvelyon, rom maTi sakanonmdeblo 

sistemiT nebadarTuli iyos xelSekrulebaTa dadeba eleqtro-

nuli saSualebebis meSveobiT. kerZod, wevrma saxelmwifoebma 

unda uzrunvelyon, rom saxelSekrulebo procesisaTvis gamo-

sayenebeli samarTlebrivi moTxovnebiT arc eleqtronuli 

xelSekrulebebis gamoyenebisaTvis Seiqmnas dabrkolebebi da 

arc amgvari xelSekrulebebisaTvis samarTlebrivi efeqtiano-

bisa da kanonieri Zalis warTmeva iqnes gamowveuli, maTi ele-

qtronuli saSualebebis meSveobiT dadebis mizeziT.303

`eleqtronuli dokumentisa da eleqtronuli sando mom-

saxurebis Sesaxeb~ saqarTvelos 2017 wlis 21 aprilis kanonis 

miznisa da calkeuli normis safuZvelze, SeiZleba iTqvas, rom 

misiT uzrunvelyofilia 2000 wlis 8 ivnisis 2000/31/EC direq-

tivis me-9 muxlis zemoganxiluli paragrafiT gansazRvruli 

winapirobebi.

302 ix. DirecƟ ve 2011/83/EU of the European Parliament and of the Council of 25 Oc-
tober 2011 on Consumer Rights, Amending Council DirecƟ ve 93/13/EEC and DirecƟ ve 
1999/44/EC of the European Parliament and of the Council and Repealing Council Direc-
Ɵ ve 85/577/EEC and DirecƟ ve 97/7/EC of the European Parliament and of the Council 
(OJ L 304, 22/11/2011, p. 64), Art. 8(9).
303 ix. DirecƟ ve 2000/31/EC of the European Parliament and of the Council of 8 June 
2000 on Certain Legal Aspects of InformaƟ on Society Services, in ParƟ cular Electron-
ic Commerce, in the Internal Market (‘DirecƟ ve on Electronic Commerce’) (OJ L 178, 
17/07/2000, p. 1), Art. 9(1).
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igive muxlis me-2 paragrafis mixedviT, wevr saxelmwi-

foebs SeuZliaT, gamoricxon pirveli paragrafis gamoyeneba 

yvela an garkveuli tipis xelSekrulebebis mimarT, romlebic 

eqceva erT-erT qvemoCamoTvlil kategoriaSi: a) xelSekrule-

bebi, romlebiTac xdeba uZrav qonebaze uflebebis warmoiSoba, 

an gadacema, saijaro uflebebis gamoklebiT; b) xelSekrulebe-

bi, romelTa dadebisTvis kanoniT moiTxoveba sasamarTloebis, 

saxelmwifo organoebisa, an sajaro xelisuflebis ganmaxor-

cielebeli profesiis warmomadgenelTa monawileoba; g) Tavde-

bobis xelSekrulebebi da damatebiTi uzrunvelyofis Sesaxeb 

SeTanxmebebi im pirTa monawileobiT, romlebic moqmedeben 

maTi savaWro, biznes- an profesiuli saqmianobis farglebs 

gareT arsebuli miznebisaTvis; d) xelSekrulebebi, romlebic 

ganisazRvreba saojaxo an memkvidreobiTi samarTliT.304

amave muxlis me-3 paragrafidan gamomdinare, wevrma sax-

elmwifoebma unda miuTiTon komisias me-2 paragrafSi nax-

seneb kategoriebze, romelTa mimarTac isini ar gamoiyeneben 

pirvel paragrafs. wevrma saxelmwifoebma yovel xuT weliwad-

Si unda warudginon komisias angariSi me-2 paragrafis gamoy-

enebis Sesaxeb, im mizezebis axsna-ganmartebiT, ratom Tvlian 

aucileblad me-2 paragrafis b) punqtSi naxsenebi kategoriis 

SenarCunebas, romlis mimarTac isini ar gamoiyeneben pirvel 

paragrafs.305

aRniSnulTan mimarTebiT, sainteresoa qarTuli kanonmde-

blobis adre arsebuli da amJamindeli midgoma.

kerZod, „eleqtronuli xelmowerisa da eleqtronuli do-

kumentis Sesaxeb“ saqarTvelos 2008 wlis 14 martis kanonis 

304 ix. DirecƟ ve 2000/31/EC of the European Parliament and of the Council of 8 June 
2000 on Certain Legal Aspects of InformaƟ on Society Services, in ParƟ cular Electron-
ic Commerce, in the Internal Market (‘DirecƟ ve on Electronic Commerce’) (OJ L 178, 
17/07/2000, p. 1), Art. 9(2).
305 ix. DirecƟ ve 2000/31/EC of the European Parliament and of the Council of 8 June 
2000 on Certain Legal Aspects of InformaƟ on Society Services, in ParƟ cular Electron-
ic Commerce, in the Internal Market (‘DirecƟ ve on Electronic Commerce’) (OJ L 178, 
17/07/2000, p. 1), Art. 9(3).
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me-3 muxlis me-2 punqtis Tanaxmad, eleqtronuli dokumentis 

gamoyeneba SesaZlebeli iyo yvela im SemTxvevaSi, rodesac 

saqarTvelos kanonmdeblobiT moiTxoveboda dokumentis mate-

rialuri forma. xolo, amave muxlis me-6 punqtiT gamoiricxe-

boda me-2 punqtis moqmedeba saqarTvelos samoqalaqo kodeqsis 

341-e, 892-e, 942-e da 1357-e muxlebiT gansazRvrul garigebebsa 

da/an xelSekrulebebze. maSasadame, eleqtronuli dokumentis 

gamoyeneba gamoricxuli iyo: 1) valis arsebobis aRiarebis; 2) 

Tavdebobis; 3) samisdReSio rCenisa da 4) anderZis SemTxvevaSi. 

Sesabamisad, TvalsaCinoa, rom Zaladakarguli kanoniT Semo-

Tavazebuli iyo amomwuravi CamonaTvali, riTac met-naklebad 

moculi iyo 2000 wlis 8 ivnisis 2000/31/EC direqtivis me-9 mux-

lis me-2 paragrafiT gaTvaliswinebuli yvela kategoria.

rac Seexeba `eleqtronuli dokumentisa da eleqtronuli 

sando momsaxurebis Sesaxeb~ saqarTvelos 2017 wlis 21 apri-

lis kanons, misi me-4 muxlis me-2 punqtis Tanaxmad, eleqtro-

nuli dokumentis gamoyeneba SesaZlebelia yvela im SemTx-

vevaSi, rodesac moiTxoveba werilobiTi formis materialuri 

dokumenti, Tu kanoniT sxva ram ar aris dadgenili. amdenad, 

naTelia, rom moqmedi kanoniTac aris gaTvaliswinebuli Za-

ladakarguli kanonis me-3 muxlis me-2 punqtis msgavsi norma. 

Tumca winamorbedisgan gansxvavebiT, masSi aRar aris mocemuli 

konkretul SemTxvevaTa amomwuravi CamonaTvali da igi war-

moadgens blanketur normas.

xazgasasmelia, rom msgavsi formulirebisaa germaniis 

samoqalaqo kodeqsis 126-e paragrafis me-3 nawili, romlis 

mixedviTac, werilobiTi forma SeiZleba Seicvalos eleqtro-

nuli formiT, Tu kanonidan sxva raime ar gamomdinareobs. 

es gulisxmobs imas, rom Tu kanoniT moiTxoveba werilobiTi 

forma, maSin SeiZleba arCeul iqnes eleqtronuli forma, Tu 

monawileTa Soris arsebobs Tanxmoba amis Sesaxeb. Tumca ele-

qtronuli formis gamoyeneba gamoricxulia zogierTi samar-

Tlebrivi moqmedebisaTvis, romlis SemTxvevaSic, wina planze 

gamodis ganmcxadeblis dacva naCqarevi gadawyvetilebisagan 
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(e.w. werilobiTi formis prevenciuli funqcia), an sxva safuZ-

vlebidan gamomdinare, nebis gamovlenis werilobiTi formiT 

fiqsireba aucilebelia.306 Sesabamisad, miiCneva, rom kanonmde-

blis aseTi nebis arseboba maSin aris savaraudo, Tu Sesabamisi 

werilobiTi forma gafrTxilebis funqciis matarebelia.307

magaliTisaTvis, germaniis samoqalaqo kodeqsis 492-e (sa-

momxmareblo sesxi), 761-e (samisdReSio rCena), 766-e (Tavdebo-

ba) da 781-e (valis aRiareba) paragrafebiT dadgenilia, rom 

dasaxelebul xelSekrulebaTa eleqtronuli formiT dadeba 

gamoricxulia. analogiuri daTqmaa gaTvaliswinebuli amave 

kodeqsis 623-e (momsaxurebis xelSekruleba) paragrafSi, rom-

liTac eleqtronuli forma gamoiricxeba SromiTi urTierTo-

bis SewyvetisaTvis. dasaxelebul Tu sxva xelSekrulebebTan 

mimarTebiT, eleqtronuli formis gamoyeneba dauSveblad 

aris miCneuli swored gafrTxilebis funqciidan gamomdinare. 

am SemTxvevebTan dakavSirebiT, ivaraudeba, rom werilobiTi 

formis Canacvleba winaaRmdegobaSi mova formis mizanTan.308

garda amisa, iuridiul literaturaSi sadavod aris miC-

neuli, ramdenad SeiZleba, eleqtronuli saSualebebis gamoy-

enebiT daidos is xelSekrulebebi, romelTa namdvilobisaTvis 

saWiroa sanotaro formis dacva.309 rogorc zemoT aRiniSna, ev-

306 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§126a, veli 1, 54.
307 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

294.
308 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

295. aRsaniSnavia, rom amerikis SeerTebul StatebSic ar SeiZleba ele-

qtronuli SeTanxmebebis gaformeba yvela saxis samarTlebriv doku-

mentTan dakavSirebiT, risTvisac kanonmdeblobiT garkveuli SezRud-

vebi aris dawesebuli: Edisherashvili T., Legal RegulaƟ on of Electronic Contract and 
General Review, European ScienƟ fi c Journal, December 2016 /SPECIAL/ Ed., 52.
309 ix. zambaxiZe T., eleqtronuli vaWrobis samarTlebrivi reglamentaci-

is safuZvlebi (problemebi da perspeqtiva), Jurn. `qarTuli samarTlis 

mimoxilva~, 8/2005-1/2, 118.
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ropuli kavSiris kanonmdeblobis novaciaa 2014 wlis 23 ivli-

sis #910/2014 regulaciis miReba, romelic ZalaSi 2016 wlis 1 

ivlisidan Sevida da romlis safuZvelzec evropuli kavSiris 

wevr qveynebs garkveuli cvlilebebis Setana mouwiaT erovnul 

kanonmdeblobebSi. am mxriv, xazgasasmelia is rom arsebobs 

qveynebi, romlebSic eleqtronuli saSualebebis gamoyenebis 

Sesaxeb kanonmdeblobaSi gaTvaliswinebulia gamonaklisi da 

SezRudva notariulad dasamowmebel dokumentebTan dakav-

SirebiT. Tumca, aris saxelmwifoebi, romelTa kanonmdebloba-

Sic amgvari daTqma ar aris mocemuli.310 Sesabamisad, SeiZleba 

iTqvas, rom am sakiTxis gadawyveta damokidebulia konkretul 

adgilobriv samarTlebriv sistemaze. bunebrivia, es yovelive 

dafiqrebas saWiroebs qarTul realobaSic da amdenad, kanon-

mdebels samomavlod aucileblad mouwevs msjeloba aRniSnu-

lis Taobaze.

ar aris gasaziarebeli zogierTi avtoris mosazreba, rom 

Tu saqarTvelos samoqalaqo kodeqsSi ar aris gaTvaliswineb-

uli amgvari SezRudva, aseT SemTxvevaSi, formis Tavisufleba 

ufro farTodaa warmoCenili.311 momdevno TavSi detalurad 

iqneba ganxiluli, ra mizans emsaxureba kanoniT dadgenili 

formis zemoxsenebuli funqcia, ris fonzec, gamoikveTeba 

imis mizanSewoniloba, rom qarTuli kanonmdeblobis Sesa-

tyvis, Tu sxva relevantur normebSi gaTvaliswinebul iqnes 

msgavsi daTqma, rodesac formis mimarT konkretul moTxov-

nas garkveuli funqciuri daniSnuleba gaaCnia. rac mTavaria, 

aseTi cvlilebebisaTvis Sesabamisi sakanonmdeblo safuZveli, 

`eleqtronuli dokumentisa da eleqtronuli sando momsax-

urebis Sesaxeb~ saqarTvelos 2017 wlis 21 aprilis kanonis me-4 

muxlis me-2 punqtis saxiT, ukve arsebobs.

310 ix. Global Guide to Electronic Signature Law: Country by Country Summaries of Law 
and Enforceability, Adobe Systems Incorporated, 2015, xelmisawvdomia <hƩ ps://ac-
robat.adobe.com/content/dam/doc-cloud/en/pdfs/adobe-global-guide-to-electronic-
signature-law.pdf>, [14/09/2018].
311 ix. jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, 

daviT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 289.
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samoqalaqo samarTlis mimdinare reformis farglebSi, 

dafiqrebis Rirsad Tvlian „eleqtronuli formis“ Sesaxeb 

mowesrigebis SemoRebas, romelic Caanacvlebda werilobiT 

formas, eleqtronuli werilebisa da msgavsi saSualebebis 

gamoyenebis SemTxvevaSi. SesaZlo modelad esaxebaT rogorc 

calkeuli qveynis an saerTaSoriso regulaciebi, ise evropar-

lamentisa da sabWos direqtivebi.312 fiqroben imazec, Tu ram-

denad unda mowesrigdes samoqalaqo kodeqsiT specialuri 

sakiTxebi eleqtronuli komerciis irgvliv.313

am TvalsazrisiT, aRsaniSnavia, rom swored 2000 wlis 8 

ivnisis 2000/31/EC direqtivisa da evropuli qveynebis sakanon-

mdeblo bazis Seswavlasa da damuSavebaze dayrdnobiT aris 

momzadebuli saqarTvelos kanonis proeqti `eleqtronuli 

komerciis Sesaxeb~.314 misi SemuSaveba ganpirobebulia qveya-

naSi eleqtronuli komerciis ganviTarebisa da evropul kav-

SirTan Rrma da yovlismomcveli Tavisufali savaWro sivrcis 

Sesaxeb SeTanxmebis safuZvelze, saSuamavlo momsaxurebis mim-

wodeblebis (Interim Service Provider (ISP)) uflebebisa da valdeb-

ulebebis saqarTvelos kanonmdeblobaSi gansazRvris mizniT. 

kanonis miRebis Sedegad, dadgindeba eleqtronuli komerciis 

312 ix. darjania T., cxrili, saqarTvelos samoqalaqo kodeqsis reformis 

saWiroebebi, evrokavSiris proeqti: „kerZo da administraciuli siste-

mebis ganviTarebis xelSewyoba saqarTveloSi“, 24/04/2016, xelmisawvdo-

mia <hƩ p://eulegalreform.ge/wp-content/uploads/4-Tornike-Darjania-Table-of-CCG-
reform-needs-ge.pdf>, [04/07/2017].
313 ix. kniperi r., saqarTvelos samoqalaqo kodeqsi _ kodeqsis ZiriTa-

di struqtura da cvlilebebi: aris Tu ara modernizaciis saWiroeba?, 

evrokavSiris proeqti: „kerZo da administraciuli sistemebis ganvi-

Tarebis xelSewyoba saqarTveloSi“, 13/04/2016, xelmisawvdomia <hƩ p://
eulegalreform.ge/wp-content/uploads/6-Rolf-Knieper-Reform-of-Civil-Cide-Geo.pdf>, 

[04/07/2017].
314 ix. erTis mxriv, saqarTvelosa da meores mxriv, evrokavSirs da ev-

ropis atomuri energiis gaerTianebas da maT wevr saxelmwifoebs Soris 

asocirebis Sesaxeb SeTanxmebisa da saqarTvelosa da evrokavSirs Soris 

asocirebis dRis wesrigis ganxorcielebis 2016 wlis erovnuli samoqm-

edo gegmis Sesrulebis eqvsi Tvis angariSi, xelmisawvdomia <hƩ p://www.
eu-nato.gov.ge/ge/eu/associaƟ on-agreement>, [10/08/2017].
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evropuli regulaciebi, romelic xels Seuwyobs momxmare-

belTa uflebebis dacvas internetsivrceSi eleqtronuli ko-

merciis procesSi, gansazRvravs eleqtronuli xelSekrulebis 

gaformebis wessa da pirobebs, saSuamavlo momsaxurebis mimwo-

deblebis pasuxismgeblobas informaciis gadacemisa da Senax-

vis dros da a.S.315 marTlac, gasul wlebSi, araerT avtors 

miuTiTebia eleqtronuli vaWrobis sferoSi specialuri kan-

onis miRebis aucileblobaze.316

amdenad, asociirebis Sesaxeb SeTanxmebiT nakisr ze-

moaRniSnul valdebulebaTa da mocemul sferoSi arsebuli 

siaxleebis gaTvaliswinebiT, dRis wesrigSi naklebad SeiZleba 

darCes samoqalaqo samarTlis reformatorebis mxridan das-

muli sakiTxebi.

4. saxelSekrulebo samarTlis unifikaciis evropuli 

instrumentebiT mowesrigebuli formis saxeebi

4.1. saxelSekrulebo samarTlis unifikaciis globaluri da 

regionuli instrumentebi

1920-iani wlebidan moyolebuli, samarTlis mecnierebis mier 

gaweuli samuSao Seesatyviseboda transasazRvro xelSekrule-

bebisTvis unificirebuli wesebis Seqmnis saWiroebas, rac 

ganpirobebuli iyo saerTaSoriso vaWrobis zrdiT. saqonlis 

saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb gaer-

Tianebuli erebis organizaciis 1980 wlis konvenciiT (United 
NaƟ ons ConvenƟ on on Contracts for the InternaƟ onal Sale of Goods (CISG))317 

315 ix. <hƩ p://www.economy.ge/?page=projects&s=18>, [10/08/2017].
316 ix.: Edisherashvili T., Legal RegulaƟ on of Electronic Contract and General Review, 
European ScienƟ fi c Journal, December 2016 /SPECIAL/ Ed., 55; andRulaZe q., ele-

qtronuli fostis meSveobiT dadebuli xelSekruleba, `samarTlis 

Jurnali~, #1, 2014, 92; erqvania T., momxmarebelTa uflebebis dacvis 

evropuli standartebi eleqtronuli vaWrobis sferoSi da qarTuli 

kanonmdebloba, Jurn. `marTlmsajuleba da kanoni~, #3(30)’11, 51.
317 inglisuri teqsti xelmisawvdomia: <hƩ p://www.uncitral.org/pdf/english/
texts/sales/cisg/V1056997-CISG-e-book.pdf>, [16/09/2016].
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inicirebul iqna axali etapi saxelSekrulebo samarTlis gan-

viTarebaSi.318 konvencia saqarTveloSi ZalaSia parlamentis 

1994 wlis 3 Tebervlis dadgenilebiT.319

mocemul konteqstSi, regionuli unifikaciis instrumen-

tad ganixileba saerTo evropuli nasyidobis samarTali (Com-
mon European Sales Law (CESL))320, romelic evropuli parlamentisa 

da sabWos 2011 wels gamoqveynebul regulaciis proeqts war-

moadgens.321 igi iqneboda pirveli, romelic Seqmnida special-

uri materialursamarTlebrivi normebis arasavaldebulo 

sistemas transsasazRvo xelSekrulebebisTvis.322 aRniSnuli 

proeqtis mixedviT, saerTo evropul nasyidobis samarTals, 

sxva sakiTxebTan erTad, unda moewesrigebina xelSekrulebis 

dadeba, maT Soris, formis mimarT moTxovnebi.323 Tumca ev-

ropulma komisiam 2015 wlis samuSao programidan es proeqti 

318 Sdr. Schulze R., Zoll F. (Eds.), The Law of ObligaƟ ons in Europe: A New Wave of Codi-
fi caƟ ons, Sellier European Law Publishers GmbH, Munich, 2013, 5.
319 sayuradReboa, rom nasyidobis xelSekrulebis Tavze muSaobisas, sare-

daqcio jgufma saerTaSoriso yidva-gayidvis xelSekrulebaTa Sesaxeb 

konvenciidan bevri debuleba asaxa saqarTvelos samoqalaqo kodeqsSi: 

zoiZe b., saerTo (inglisur-amerikuli) samarTlis gavlena qarTul samo-

qalaqo kodeqsze, Jurn. `qarTuli samarTlis mimoxilva~, 1999, 355.
320 ix. Proposal for a RegulaƟ on of the European Parliament and the Council on a Common 
European Sales Law, COM(2011) 635 Final, xelmisawvdomia: <hƩ p://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0635&from=EN>, [16/09/2016].
321 ix. Magnus U., IntroducƟ on, wignSi: Magnus U. (Ed.), CISG vs. Regional Sales Law 
Unifi caƟ on: With a Focus on the New Common European Sales Law, Sellier European 
Law Publishers GmbH, Munich, 2012, 1.
322 ix. Gomes A.S., The Proposal for a RegulaƟ on on a Common European Sales Law 
(CESL): An IntroducƟ on, wignSi: Plaza Penades J., MarƟ nez Velencoso L.M. (Eds.), Euro-
pean PerspecƟ ves on the Common European Sales Law, Springer InternaƟ onal Publish-
ing, Switzerland, 2015, 2. saerTo evropuli nasyidobis samarTlis ganviTa-

rebisa da funqciebis Sesaxeb dawvr. ix. Бэрнсдорфф Н., Common European 
Sales Law (CESL) _ развитие и функции, Южнокавказский Юридический Журнал, 
№07/2016, Гражданские кодексы в процессе развития, Немецкое Общество по 
Международному Сотрудничеству (GIZ), 2016, 110 da Semdg.
323 ix. Proposal for a RegulaƟ on of the European Parliament and the Council on a Com-
mon European Sales Law, COM(2011) 635 Final, Rec. 26, xelmisawvdomia: <hƩ p://
eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52011PC0635&from=EN>, 

[16/09/2016].
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amoiRo, ris mizezadac dasaxelda `erTian cifrul bazarze 

eleqtronuli komerciis potencialis sruli gaxsnis miznisaT-

vis modificirebuli proeqti.324 kerZod, saubaria ori direq-

tivis proeqtze.325,326

saerTaSoriso vaWrobisaTvis arasavaldebulo wesebis er-

Tobliobas warmoadgens kerZo samarTlis unifikaciis saer-

TaSoriso institutis (InternaƟ onal InsƟ tute for the Unifi caƟ on of 
Private Law (UNIDROIT)) saerTaSoriso komerciul xelSekrule-

baTa principebis (The Principles of InternaƟ onal Commercial Contracts 
(PICC))327 2010 wlis ganaxlebuli gamocema.328 miuxedavad imisa, 

rom saqarTvelo ar aris institutis wevri qveyana, am aqtis 

debulebebidan gamomdinare, mainc SesaZlebelia misi, rogorc 

sayovelTao, unificirebuli xasiaTis mqone dokumentis, prin-

cipebis gaTvaliswineba.329

324 ix. Annex 2 to a CommunicaƟ on from the Commission to the European Parliament, 
the Council, the European Economic and Social CommiƩ ee and the CommiƩ ee of 
the Regions on the Commission Work Programme 2015: A New Start, COM(2014) 910 
Final, 12, xelmisawvdomia: <hƩ p://ec.europa.eu/atwork/pdf/cwp_2015_withdraw-
als_en.pdf>, [16/09/2016].
325 ix.: Proposal for a DirecƟ ve of the European Parliament and of the Council on Certain As-
pects Concerning Contracts for the Supply of Digital Content, COM(2015) 634 Final, xelmi-

sawvdomia: <hƩ ps://ec.europa.eu/transparency/regdoc/rep/1/2015/EN /1-2015-634-EN-
F1-1.PDF>, [16/09/2016]; Proposal for a DirecƟ ve of the European Parliament and of the 
Council on Certain Aspects Concerning Contracts for the Online and Other Distance Sales of 
Goods, COM(2015) 635 Final, xelmisawvdomia: <hƩ p://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:52015PC0635&from=EN>, [16/09/2016].
326 ix. CommunicaƟ on from the Commission to the European Parliament, the Coun-
cil and the European Economic and Social CommiƩ ee - Digital Contracts for Europe - 
Unleashing the PotenƟ al of E-commerce, COM(2015) 633 Final, 3, xelmisawvdomia: 

<hƩ p://ec.europa.eu/jusƟ ce/contract/fi les/communicaƟ on.pdf>, [16/09/2016].
327 inglisuri teqsti xelmisawvdomia: <hƩ p://www.unidroit.org/english/prin-
ciples/contracts/principles2010/integralversionprinciples2010-e.pdf>, [16/09/2016].
328 ix. Schulze R., Zoll F. (Eds.), The Law of ObligaƟ ons in Europe: A New Wave of Codifi -
caƟ ons, Sellier European Law Publishers GmbH, Munich, 2013, 5.
329 ix. maTiaSvili z., UNIDROIT _ saerTaSoriso komerciul xelSekrule-

baTa principebi, Jurn. `almanaxi~, #15, 2000, 6. aRsaniSnavia, rom PICC-

i gaTvaliswinebuli iyo saqarTvelos samoqalaqo kodeqsze muSaobisas: 

zoiZe b., saerTo (inglisur-amerikuli) samarTlis gavlena qarTul samo-

qalaqo kodeqsze, Jurn. `qarTuli samarTlis mimoxilva~, 1999, 353.
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am TvalsazrisiT, SeiZleba dasaxeldes kidev erTi instru-

menti, rogoricaa Lex Mercatoria-s principebis, wesebisa da stand-

artebis krebuli (CENTRAL List of Lex Mercatoria Principles, Rules and Stan-
dards (TLP))330. kerZod, 2009 wlis aprilSi, kiolnis universitetis 

(germania) transnacionaluri samarTlis centrma (Center for Trans-
naƟ onal Law (CENTRAL)) waradgina “Trans-Lex Principles”, rogorc Tavisi 

kodifikaciisa da kvlevis axali onlainuri platformis nawili.331

gasuli aTwleulebis ganmavlobaSi, bevrma saerTaSoriso 

kvleviTma qselma ganaviTara evropuli wesebis krebulebi, 

romlebic ar aris iuridiulad savaldebulo, magram, miuxe-

davad amisa, SeuZlia ideebis micema evropuli kavSiris samar-

Tlisa da erovnuli samarTlisaTvis (rogoricaa, magaliTad, 

evropuli saxelSekrulebo samarTlis principebi (The Principles 
of European Contract Law (PECL))332, evropuli gaerTianebis moqmedi 

saxelSekrulebo samarTlis principebi (Principles of the ExisƟ ng 
EC Contract Law (Acquis Principles an ACQP))333 da evropuli kerZo 

330 inglisuri teqsti xelmisawvdomia: <hƩ p://www.trans-lex.org>, [16/09/2016].
331 ix. Berger K.P., The Creeping Codifi caƟ on of the New Lex Mercatoria, Kluwer Law 
InternaƟ onal, Alphen aan den Rijn, 2010, 12.
332 inglisuri teqsti xelmisawvdomia: <hƩ p://www.jus.uio.no/lm/eu.contract.
principles.parts.1.to.3.2002/doc.html>, [16/09/2016]. igi warmoadgens evropuli 

saxelSekrulebo samarTlis komisiis (Commission on European Contract Law) 

mier SemuSavebul dokuments, romlis pirveli nawili 1995 wels, meo-

re da mesame nawilebi ki, Sesabamisad, 1999 da 2002 wlebSi gamoqveynda: 

ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia 

l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 23-24. xa-

zgasasmelia, rom PECL-i mxedvelobaSi iyo miRebuli saqarTvelos samo-

qalaqo kodeqsis normebze muSaobisas: zoiZe b., qarTuli valdebulebiTi 

samarTlis sistema da principebi, Jurn. `qarTuli samarTlis mimoxil-

va~, mesame da meoTxe kvartali, 2000, 114.
333 inglisuri teqsti xelmisawvdomia: <hƩ p://or2020.ch/Content/GetAƩ achment
?aƩ achmentGuid=5db8f09f-5179-44b1-9e20-44d9ae3981ab>, [16/09/2016]. igi war-

moadgens evropuli gaerTianebis moqmedi kerZo samarTlis kvlevis jgufis 

(Research Group on ExisƟ ng EC Private Law) mier SemuSavebul dokuments, romlis 

pirveli versia 2007 wels gamoqveynda: Dannemann G.,  Vogenauer S., IntroducƟ on: 
The European Contract Law IniƟ aƟ ve and the ‘CFR in Context’ Project, wignSi: Dannemann 
G.,  Vogenauer S. (Eds.), The Common European Sales Law in Context: InteracƟ ons with Eng-
lish and German Law, Oxford University Press, Oxford, 2013, 8.
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samarTlis principebi, ganmartebebi da modeluri wesebi: saer-

To saxelmZRvanelo principebis proeqti (Principles, Defi niƟ ons 
and Model Rules of European Private Law: DraŌ  Common Frame of Refer-
ence (DCFR))334.335

zemoCamoTvlili dokumentebis gverdiT, aRsaniSnavia 

kidev erTi aqti, rogoricaa evropuli saxelSekrulebo samar-

Tlis kodeqsi (European Contract Code (ECC))336. igi warmoadgens 

pavias universitetis (italia) evropuli kerZo samarTlis 

iuristebis akademiis (Academy of European Private Lawyers) mier 

SemuSavebul proeqts, romlis pirveli wigni 2001 wels gamo-

qveynda.337

gansxvavebuli samecniero midgoma SemuSavda saerTo saba-

ziso proeqtiT (Common Core Project). Cveulebriv, igi moixsenie-

ba, rogorc trentos proeqti (Trento Project)), romelic daarsda 

1994 wels, profesorebis _ busanisa da mateis mier, Semdeg 

ki damkvidrda trentoSi (italiaSi). misi mizani ar aris kerZo 

samarTlis harmonizacia an unifikacia evropaSi. igi cdilobs 

imis dadgenas, arsebobs Tu ara sxvadasxva evropuli iuris-

diqciisaTvis saerTo safuZvlebi kerZo samarTlis konkretul 

dargebSi. igi miznad isaxavs sxvadasxva samarTlebrivi siste-

mis urTierTgagebisTvis xelis Sewyobasa da axlandeli evro-

334 inglisuri teqsti xelmisawvdomia <hƩ p://ec.europa.eu/jusƟ ce/policies/
civil/docs/dcfr_outline_ediƟ on_en.pdf>, [16/09/2016]. igi warmoadgens evro-

pul samoqalaqo kodeqsze momuSave Semswavleli jgufisa (Study Group 
on a European Civil Code) da evropuli gaerTianebis moqmedi kerZo samarT-

lis kvlevis evropuli jgufis mier SemuSavebul dokuments, romelic 

2009 wels gamoqveynda: ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe 

g., cercvaZe l., janaSia l., saxelSekrulebo samarTali, gamomc. `meridi-

ani~, Tb., 2014, 25-26.
335 ix. Schulze R., Zoll F. (Eds.), The Law of ObligaƟ ons in Europe: A New Wave of Codifi -
caƟ ons, Sellier European Law Publishers GmbH, Munich, 2013, 6-7.
336 inglisuri teqsti xelmisawvdomia: <hƩ p://www.eurcontrats.eu/site2/new-
doc/Norme%20_Libro%20I-inglese_.pdf>; <hƩ p://www.eurcontrats.eu/site2/newdoc 
/Norme%20_LibroII-inglese_.pdf>, [16/09/2016].
337 ix. Benacchio G.A., Pasa B., A Common Law for Europe, Central European University 
Press, Budapest, 2005, 287.
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puli kerZo samarTlis `rukis~ Seqmnas.338

rac Seexeba sxva regionul iniciativebs, magaliTad, af-

rikaSi, upirvelesi yuradReba unda daeTmos afrikis biznes 

samarTlis harmonizaciis organizaciis (OrganizaƟ on for the Har-
monizaƟ on of Business Law in Africa (OHADA)) zogadi komerciuli 

samarTlis unificirebul aqts (Uniform Act on General Commercial 
Law (UAGCL)), romelic ZalaSi Sevida 1998 wels da masSi cv-

lilebebi ganxorcielda 2011 wels. am aqtis garda, OHADA-m 

moaxdina samuSaoebis inicireba saxelSekrulebo samarTlis 

unificirebuli aqtis (Uniform Act on Contract Law (UACL)) Taobaze, 

romlis proeqti gamoqveynda 2004 wels.339

meore bolodroindeli kerZo iniciativa, romlis miza-

nia aziuri saxelSekrulebo samarTlis principebis (Principles 
of Asian Contract Law (PACL)) SemuSaveba, SeiZleba moiZebnos aziaSi, 

2009 wlidan moyolebuli.340

agreTve, laTinur amerikaSi 2009 wlidan viTardeba zog-

adi saxelSekrulebo principebi, saxelSekrulebo samarTlis 

laTinuramerikuli principebis Sesaxeb proeqtis (Proyecto sobre 
Principios LaƟ noamericanos de Derecho de los Contratos (PLDC)) farg-

lebSi, romelsac maspinZlobs Ciles universiteti.341

am iniciativebTan erTad, aseve arsebobs tendencia, ro-

melic miznad isaxavs globaluri teqstebis gamoyenebiT 

saerTo regionuli samarTlis Seqmnas, magaliTad, CrdiloeT 

amerikis Tavisufali vaWrobis SeTanxmebisa (The North American 
Free Trade Agreement (NAFTA)) da axla agreTve dominikelTa re-

spublika-centraluri amerikis Tavisufali vaWrobis SeTanx-

338 ix. Twigg-Flesner C., The EuropeanisaƟ on of Contract Law: Current Controversies in 
Law, 2nd Ed., Routledge, London, 2013, 15-16.
339 ix. Schwenzer I., Regional and Global Unifi caƟ on of Contract Law, wignSi: Keyes M., 
Wilson T., Codifying Contract Law: InternaƟ onal and Consumer Law PerspecƟ ves, Ash-
gate Publishing Limited, Surrey, 2014, 49.
340 ix. Schwenzer I., Global Unifi caƟ on of Contract Law, Uniform Law Review, Vol. 21, 
Issue 1, 2016, 69.
341 ix. Schwenzer I., Global Unifi caƟ on of Contract Law, Uniform Law Review, Vol. 21, 
Issue 1, 2016, 69.
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mebis (The Dominican Republic _ Central America Free Trade Agreement 
(DR-CAFTA)) farglebSi.342

aRsaniSnavia, rom 2016 wlis 23 da 24 ivniss, IE universite-

tisa (espaneTi) da evropuli kvlevebis IE centris (espaneTi) 

organizebiTa da profesor de elizaldes xelmZRvanelobiT, 

gaimarTa saerTaSoriso konferencia _ `unificirebuli we-

sebi evropuli saxelSekrulebo samarTlisaTvis? kritikuli 

Sefaseba~. konferencias q. segoviaSi (espaneTi), evropis eko-

nomikur gaerTianebaSi (EEC)/evropul kavSirSi (EU) espaneTis 

gaerTianebis 30 wlisTavTan dakavSirebiT, sxvadasxva qveynidan 

da samarTlebrivi kulturidan Camosuli am sferoSi wamyvani 

profesorebis jgufi eswreboda, raTa ganexila da gaeanali-

zebina evropul saxelSekrulebo samarTalSi unificirebuli 

wesebis axlandeli saWiroeba.343

programis mexuTe seqcia exeboda evropuli procesis ze-

gavlenas araevropul qveynebze. am mxriv, konferenciis disku-

siis erT-erTi mTavari sakiTxi iyo evropuli saxelSekrulebo 

samarTlisaTvis unificirebuli wesebis zegavlena evropul da 

araevropul sasamarTloebsa da sakanonmdeblo organoebze.344 

kerZod, konferencia moicavda garkveul moxsenebebs unifici-

rebuli wesebis zegavlenebze, rogorc modelze araevropul 

qveynebSi, gansakuTrebiT, aRmosavleTaziur saxelmwifoebsa 

da TurqeTSi.345

amdenad, SedarebiTsamarTlebrivi analizis garda, ro-

342 ix. Schwenzer I., Regional and Global Unifi caƟ on of Contract Law, wignSi: Keyes M., 
Wilson T., Codifying Contract Law: InternaƟ onal and Consumer Law PerspecƟ ves, Ash-
gate Publishing Limited, Surrey, 2014, 50.
343 ix. Vargas-Brand I.N., Conference Report: ‘Uniform Rules for European Contract 
Law? A CriƟ cal Assessment’, European Review of Private Law, Vol. 24, Issue 6, 2016, 
1245.
344 ix. Vargas-Brand I.N., Conference Report: ‘Uniform Rules for European Contract 
Law? A CriƟ cal Assessment’, European Review of Private Law, Vol. 24, Issue 6, 2016, 
1246.
345 ix. Vargas-Brand I.N., Conference Report: ‘Uniform Rules for European Contract 
Law? A CriƟ cal Assessment’, European Review of Private Law, Vol. 24, Issue 6, 2016, 
1248.
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melic calkeuli qveynis gamocdilebasa da saukeTeso saerTa-

Soriso praqtikas emyareba, aranakleb sainteresoa kidev erTi 

`ganzomileba~.346 kerZod, saubari scdeba evropuli (magaliTad, 

germania) an istoriuli gamocdilebis TvalsazrisiT, saqarT-

velosTan axlos mdgomi (magaliTad, ruseTi), an transkavka-

siuri (somxeTi da azerbaijani) sistemebis samganzomilebiani 

ganxilvis farglebs da SemoTavazebulia sruliad araordi-

naluri Sedarebis obieqti347 _ zemoT moxseniebuli unifika-

ciis evropuli instrumentebi.

4.2. formis Tavisuflebis principi (zogierTi iurisdiqciisa da 

unifikaciis instrumentebis Sedarebis fonze)

Sveicariuli da germanuli samarTlisa da CISG-is, PICC-is, PECL-
is, DCFR-sa da CESL-Tvis ganmsazRvrelia formis Tavisuflebis 

principi. rogorc wesi, ar aris aucilebeli, xelSekrulebebi 

daidos werilobiT da isini arc sxva formalur moTxovnebze 

ar aris damokidebuli. miuxedavad amisa, momxmareblis dacvis, 

sakorporacio, saojaxo, memkvidreobiTi, sanivTo da uZravi 

qonebis kanonmdeblobiT Seqmnilia bevri gamonaklisi. xelSek-

rulebebi, romlebic damokidebulia am gamonaklisebze, unda 

daidos aucilebeli formiT. winaaRmdeg SemTxvevaSi, samarT-

lebrivi qmedeba, principSi, araraa.348

formis Tavisuflebis sawyisi arcTu ise udavod aris Cam-

oyalibebuli ECC-Si, rogorc unifikaciis sxva aqtebSi. PICC, TLP, 
PECL, DCFR da ECC erTmaneTis msgavsia im kuTxiT, rom maTSi amo-

savalia debuleba imis Sesaxeb, rom xelSekrulebis namdviloba, 

346 Sdr. boroni a., winaTqma, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. `meridiani~, Tb., 2014, xi.
347 Sdr. boroni a., winaTqma, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. `meridiani~, Tb., 2014, xv.
348 ix. Müller A., ProtecƟ ng the integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 12-13.
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rogorc wesi, ar aris damokidebuli mis gansazRvrul formaSi 

moqcevaze. amasTanave, PICC-sa da TLP-Si es xelSekrulebis for-

mis Tavisuflebis principis abris qveS keTdeba. PECL-Si, DCFR-sa 

da ECC-Si, romlebiTac arsebiTad igivea dadgenili, Tavidan 

acilebulia am gamoTqmis gamoyeneba.349

aSS-is samarTliT ufro Sorsmimavali formaluri 

moTxovnebi aris dawesebuli, vidre inglisuri, Sveicariuli da 

germanuli samarTliT da CISG-iT, PICC-iT, PECL-iT, DCFR-iTa da 

CESL-iT. es gansakuTrebiT sworia nasyidobis xelSekrulebas-

Tan mimarTebiT, romelic, Cveulebriv, ar eqvemdebareba for-

malobebs, garda uZravi qonebis nasyidobis xelSekrulebebisa. 

miuxedavad amisa, rac Seexeba nasyidobis xelSekrulebasTan 

dakavSirebuli memorandumis Sinaarss, SeerTebuli Statebis 

moTxovnebi mcirea. ara yvela arsebiTi piroba, aramed, mxolod 

mxareebis vinaoba da saqonlis raodenoba unda iyos werilobiT.350

yvela iurisdiqciaSi, mxareebs aqvT Tavisufali arCev-

anis ufleba, SeTanxmdnen nebismier sasurvel formalur 

moTxovnaze.351 am saxelSekrulebo formaluri moTxovnebiT 

349 ix. Белов В.А., Кодекс европейского договорного права _ European Contract 
Code: общий и сравнительно-правовой комментарий, Книга 1, Изд. “Юрайт”, М., 
2015, 57-58.
350 ix. Müller A., ProtecƟ ng the Integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 13.
351 PECL-i, DCFR-i da CESL-i ar Seicaven Sesabamis debulebebs; Tumca ar 

arsebobs aranairi mizezi, romelic metyvelebs saxelSekrulebo form-

aluri moTxovnebis sawinaaRmdegod: Müller A., ProtecƟ ng the Integrity of a 
WriƩ en Agreement: A ComparaƟ ve Analysis of the Parol Evidence Rule, Merger Clauses 
and No Oral Modifi caƟ on Clauses in U.S., English, German and Swiss Law and Interna-
Ɵ onal Instruments (CISG, PICC, PECL, DCFR and CESL), Eleven InternaƟ onal Publishing, 
The Hague, 2013, sq. 30, 13. magram SeTanxmebuli formis reglamentaciis 

arsi gansxvavdeba. PICC-is, PECL-isa da DCFR-is mixedviT, xelSekruleba, 

romelic ar aris moqceuli specialur, werilobiTi SeTanxmebiT gaT-

valiswinebul formaSi, ar aris iuridiuli Zalis mqone, e.i. ar iTvleba 

dadebulad, xolo ECC-is Tanaxmad ki iTvleba baTilad: Белов В.А., Кодекс 
европейского договорного права _ European Contract Code: общий и сравнительно-
правовой комментарий, Книга 1, Изд. “Юрайт”, М., 2015, 60.
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SeiZleba dawesdes konstitutiuri an deklaraciuli stand-

arti. konstitutiuri efeqtis SemTxvevaSi, SeTanxmeba araraa, 

Tuki igi ar Seesabameba formalur moTxovnebs. deklaraciuli 

formaluri moTxovnebiT ar ferxdeba samarTlebrivad namd-

vili SeTanxmebis dadeba. orive mxares aqvs ufleba moiTxo-

vos, rom saxelSekrulebo formalur moTxovnasTan Sesabami-

si SeTanxmeba retroaqtiulad iyos Sesrulebuli, mtkicebis 

miznebisaTvis.352

amdenad, sakiTxis gadawyvetisas, Tu ra formiT unda daid-

os xelSekruleba, unifikaciis instrumentebSi, iseve, rogorc 

zogierT sxva iurisdiqciaSi, amosavali principi aris is, rom 

garkveuli gamonaklisebis garda, Cveulebriv, xelSekrulebis 

forma Tavisufalia. analogiurad, qarTuli samarTlis SemTx-

vevaSic, gadamwyvetia swored is, rom Tu kanoniT an mxareTa Se-

TanxmebiT ar aris gaTvaliswinebuli formis dacva, moqmedebs 

formis Tavisuflebis principi.

4.3. myari matarebeli, rogorc unifikaciis evropul 

instrumentebSi arsebuli formis Tanamedrove saxe

rogorc aRiniSna, ACQP-is pirveli versia 2007 wels, DCFR ki 

2009 wels aris gamoqveynebuli. rac Seexeba maT Soris kavSirs, 

DCFR-is detalurad damuSavebis procesSi, evropuli gaer-

Tianebis moqmedi kerZo samarTlis kvlevis jgufma da misma 

produqciam wvlili Seitana evropuli gaerTianebis moqmedi 

samarTlis saTanadod asaxvis uzrunvelyofis amocanaSi. aqe-

dan gamomdinare, ACQP aris erT-erTi wyaro, romlisganac Sed-

genilia kompilaciisa da saredaqcio gundi.353

352 ix. Müller A., ProtecƟ ng the Integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 13-14.
353 ix. von Bar C., Clive E., Schulte-Nölke H. (Eds.), Principles, Defi niƟ ons and Model 
Rules of European Private Law: DraŌ  Common Frame of Reference (DCFR), Outline Ed., 
Sellier European Law Publishers GmbH, Munich, 2009, 35.
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swored am or dokumentSi, unifikaciis sxva instru-

mentebisgan gansxvavebiT, gaTvaliswinebulia formis iseTi 

Tanamedrove saxe, rogoricaa myari matarebeli. marTalia, ze-

moT ukve iqna ganxiluli es ukanaskneli, Tumca, sainteresoa, 

rogor wesrigdeba igi zemoxsenebuli aqtebiT.

4.3.1. ACQP-iseuli mowesrigeba

ACQP-is 1:306-e muxlis Tanaxmad, `myari matarebeli~ niSnavs 

nebismier saSualebas (Support), romelic inaxavs informacias, 

raTa informaciis miznebisaTvis Sesabamisi drois ganmavloba-

Si iyos samomavlo gamoyenebisaTvis xelmisawvdomi, da romli-

Tac daSvebulia am informaciis ucvleli reproducireba.

evropuli kavSiris kanonmdeblobis farglebSi, gamoyofen 

formis oTx dones. formaluri moTxovnebis ierarqiaSi meore 

qveda done `myari matarebelia~. `teqsturi formisgan~ gansx-

vavebiT, sakmarisi araa, rom SeiZlebodes gancxadebis mudmivad 

Senaxva. igi ukve miwodebuli unda iyos myar matarebelze.354

gancxadeba an nebismieri sxva informacia SeiZleba Set-

anil iqnes Tanamedrove myar matarebelze, romliTac SeiZleba 

gancxadebis stabiluri da wakiTxvadi Canaweris uzrunvelyofa 

(kompaqturi diskebi, rbili diskebi, myari diskebi, fleS mex-

sierebebi da a.S.). `mudmivobis~ elementi (raime, rac agrZelebs 

momavalSi arsebobas didi xnis ganmavlobaSi an mudmivad) ar 

miekuTvneba TavisTavad `teqstur formas~, aramed, `werilo-

biT formasa~ da `myar matarebels~.355

`myar matarebelze~ arsebul gancxadebaTa umetesoba, 

354 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract II: General Provisions, Delivery of 
Goods, Package Travel and Payment Services, Sellier European Law Publishers GmbH, 
Munich, 2009, veli 3, 81.
355 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract II: General Provisions, Delivery of 
Goods, Package Travel and Payment Services, Sellier European Law Publishers GmbH, 
Munich, 2009, veli 4, 82.
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aseve iqneba `teqstur formaSi~, Tumca xmis Canaweri `teqstur 

formaSi~ arsebobis gareSe SeiZleba iqnes kvalificirebuli 

`myar matareblad~, ramdenadac, zepiri Setyobinebebi `asoe-

biT~ ar aris gamoxatuli.356

mocemul muxlSi aris termin ̀ myari matareblis~ im ori uax-

lesi ganmartebis Sejerebis mcdeloba, romlebic evropuli ka-

vSiris kanonmdeblobis ganviTarebis xazidan gamomdinareobs.357

myari matarebeli aRar aris `nebismieri instrumenti~, ar-

amed, `nebismieri saSualeba~ da igi ara informaciis Senaxvis 

`SesaZleblobas iZleva~, aramed `inaxavs~ mas. `instrumentis~ 

nacvlad `saSualeba~ ar aris SesabamisobaSi DCFR-is I. _ 1:106-e 

muxlis me-3 paragrafis terminologiasTan, romelSic gamoy-

enebulia gamoTqma `nebismieri materia~. winamdebare muxlSi 

ufro naTlad aris naCvenebi gansxvaveba (martiv) teqstur 

formasa (romelmac mimRebs mxolod informaciis rogorme 

Senaxvisa da reproducirebis saSualeba unda misces) da myar 

matarebels (saidanac informacia ukve miwodebulia Senaxuli 

da reproducirebadi formiT) Soris.358

evropuli kavSiris kanonmdeblobidan ganviTarebuli wesi 

efuZneba or elements: a) simyare _ drois mniSvneloba, mo-

Tavsebul informaciasTan mravalgzisi daSvebisa da misi re-

producirebadobis aucilebloba; b) calmxrivi aracvaleba-

doba _ potenciuri calmxrivi cvlileba gamgzavnis mier ar 

uzrunvelyofs mravalgzis daSvebas imave, ucvlel informa-

356 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract II: General Provisions, Delivery of 
Goods, Package Travel and Payment Services, Sellier European Law Publishers GmbH, 
Munich, 2009, veli 6, 82.
357 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract II: General Provisions, Delivery of 
Goods, Package Travel and Payment Services, Sellier European Law Publishers GmbH, 
Munich, 2009, veli 6, 87.
358 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract II: General Provisions, Delivery of 
Goods, Package Travel and Payment Services, Sellier European Law Publishers GmbH, 
Munich, 2009, veli 7, 87.
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ciasTan. ramdenadac, mtkiceba aris am formaluri moTxov-

nis ZiriTadi mizani, idealuri iqneboda, Tu informacia ver 

Seicvleba romelime mxaris mier. Tumca es maSinve gamoricxavs 

myar diskze, mravaljeradi Caweris kompaqtur diskebsa an ci-

frul video diskebze da a.S. Senaxuli informaciis umeteso-

bis mtkicebulebad miRebas.359

4.3.2. DCFR-iseuli mowesrigeba

DCFR-is I. _ 1:106-e muxlis me-3 paragrafis Tanaxmad, `myari 

matarebeli~ niSnavs nebismier materias (Material), romelzec 

Senaxulia informacia, raTa informaciis miznebisaTvis Se-

sabamisi drois ganmavlobaSi iyos samomavlo gamoyenebisaTvis 

xelmisawvdomi da romliTac daSvebulia am informaciis ucv-

leli reproducireba.

aRniSnuli paragrafi Seicavs termin `myari matareblis~ 

ganmartebas, romelic efuZneba or elements: a) simyaresa da b) 

aracvalebadobas gamgzavnisagan. aqedan gamomdinare, termini 

`myari matarebeli~ moicavs, magaliTad, rbil diskebs, kompaq-

tur diskebs, cifrul video diskebsa da personaluri kompiu-

terebis myar diskebs an serverebs, romlebzec eleqtronuli 

fosta inaxeba. zogadad, igi gamoricxavs internetgverdebs, Tu 

informacia ar aris Senaxuli vebgverdze sakmarisi drois gan-

mavlobaSi da ver iqneba cvlileba Setanili informaciis dam-

debi piris mier, rogorc, magaliTad, SeiZleba iyos auqcionis 

Setyobinebebis SemTxveva onlainauqcionis zogierT gverdze. 

termini aRebulia ramdenime direqtividan, romelTagan zogi-

erTi Seicavs mocemuli muxlis arsebiTad msgavs ganmartebas.360

359 ix. Research Group on the ExisƟ ng EC Private Law (Acquis Group), Principles of the 
ExisƟ ng EC Contract Law (Acquis Principles), Contract II: General Provisions, Delivery of 
Goods, Package Travel and Payment Services, Sellier European Law Publishers GmbH, 
Munich, 2009, veli 11, 88.
360 ix. von Bar C., Clive E. (Eds.), Principles, Defi niƟ ons and Model Rules of European 
Private Law: DraŌ  Common Frame of Reference (DCFR), Full Ed., Vol. I, Sellier European 
Law Publishers GmbH, Munich, 2009, 106.
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DCFR-is wesebSi, ramdenime debulebiT moiTxoveba in-

formaciis miwodeba `teqsturi formiT myar matarebelze~. 

am SemTxvevebSi, informacia miwodebul unda iqnes imgvarad, 

rom adresati moipovebs kontrols informaciis Semnaxvel 

myar matarebelze. amdenad, informaciis miwodebis am valde-

bulebis Sesruleba moiTxovs adresatisTvis informaciis aq-

tiurad gagzavnas imgvarad, rom, sabolood, adresatamde myar 

matarebelze miRweuli informacia iyos mis kontrolqveS. 

aqedan gamomdinare, beWduri asli an cifruli video diski 

fizikurad unda gaegzavnos adresats. aseve elfosta avto-

maturad inaxeba personaluri kompiuteris myar disksa an 

daSorebul serverze, romelic adresatis kontrolqveSaa. 

maSasadame, elfostac ki, romelic ar inaxeba adresatis per-

sonalur kompiuterze, aramed elfostis onlainur angariSze, 

romelSic adresats SeuZlia Sesvla, akmayofilebs teqsturi 

formiT myar matarebelze arsebuli informaciis moTxovnas. 

elfostis SemTxvevaSi, ar aris aucilebeli, gamgzavnma gaagza-

vnos Tavad myari matarebeli (rogorc cifruli video diskis 

SemTxvevaSi), radgan igi adresatis kontrolis sferoSi myari 

matareblis Seqmnis iniciirebas axdens.361

5. Sualeduri Sejameba

maSasadame, winamdebare TavSi, saqarTvelosa da evropuli ka-

vSiris urTierTobebidan gamomdinare, adgili daeTmo asoci-

irebis dRis wesrigiT saqarTvelos mier dasaaxloebel kanon-

mdeblobaSi gaTvaliswinebuli formis saxeebis mimoxilvas. 

aseve iyo msjeloba rogorc evropuli kavSiris direqtivebiT, 

ise unifikaciis evropuli instrumentebiT mowesrigebuli 

formis erT-erT Tanamedrove saxeze, rogoricaa myari matare-

beli, rac SeiZleba ganxilul iqnes erTgvar rekomendaciad 

361 ix. von Bar C., Clive E. (Eds.), Principles, Defi niƟ ons and Model Rules of European 
Private Law: DraŌ  Common Frame of Reference (DCFR), Full Ed., Vol. I, Sellier European 
Law Publishers GmbH, Munich, 2009, 106-107.
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qarTveli kanonmdeblisTvis, saqarTveloSi mimdinare kerZo 

samarTlis reformis procesSi. am ukanasknel aqtebSi arseb-

uli mowesrigebis ganxilvis aqtualobas erTiorad zrdis is 

garemoeba, rom qarTul literaturaSi, am mimarTulebiT, Se-

darebiT naklebad aris es Tematika gaSuqebuli. Tumca, unda 

aRiniSnos, rom mocemuli analizi mxolod zogadi xasiaTisaa, 

ramdenadac, dasmuli sakiTxi gancalkevebul da siRrmiseul 

kvlevas moiTxovs.

mkafiod gamoikveTa is terminologiuri Taviseburebebi, 

rac mxedvelobaSia misaRebi saxelSekrulebo samarTlis ev-

ropeizaciaze msjelobisas. kerZod, ra SemTxvevaSi unda iqnes 

gamoyenebuli termini `harmonizacia~, an `daaxloeba~ da ra 

dros gamoiyeneba termini `unifikacia~.

asociirebis dRis wesrigiT saqarTvelos mier dasaaxloe-

bel kanonmdeblobaze saubari warimarTa, SeTanxmebis xelmow-

eris Semdgom, Sesabamis direqtivebTan mimarTebiT ganxor-

cielebuli cvlilebebis fonze, rac aucileblad unda iyos 

gaTvaliswinebuli mimdinare reformis farglebSic.

imis gaTvaliswinebiT, rom turistuli momsaxurebis 

xelSekrulebis momwesrigebeli normebi asociirebis Sesaxeb 

SeTanxmebaSi mocemuli da dResdReobiT ukve gauqmebuli di-

reqtivis recefciis Sedegia, sasurvelia maTi daaxloeba amJa-

mad moqmed direqtivasTan, maT Soris, xelSekrulebis formaze 

am ukanasknelSi arsebuli muxlis msgavsi mowesrigebis saqarT-

velos samoqalaqo kodeqsSi asaxvis TvalsazrisiT.

ramdenadac, asociirebis Sesaxeb SeTanxmebaSi mocemuli 

erT-erTi ganxiluli direqtiviT gansazRvrul xelSekrule-

bebs ar aqvT Sesabamisi mowesrigeba qarTul kanonmdeblobaSi, 

saWiroa Sesabamisi sakanonmdeblo iniciativebi, romlebic Se-

sabamisobaSi iqneba dasaxelebul direqtivasTan.

rogorc gamoirkva, `momxmareblis uflebebis dacvis Ses-

axeb~ saqarTvelos kanonis proeqtis zogierTi norma srulad 

ar Seesabameba dasaaxloebeli direqtivis Sesabamis debule-

bebs, rac gamosworebas saWiroebs.
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dabolos, rogorc gauqmebuli, ise moqmedi kanonmde-

blobis Sedarebis fonze, warmoCnda qarTuli sakanonmdeblo 

aqtebis Sesabamis muxlebSi eleqtronuli dokumentis gamoy-

enebis gamoricxvis Sesaxeb daTqmis gaTvaliswinebis saWiroeba, 

rac `eleqtronuli dokumentisa da eleqtronuli sando mom-

saxurebis Sesaxeb~ saqarTvelos kanonSi blanketuri normis 

arsebobiT aris ganpirobebuli.
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V. garigebis formis funqciebi

filosofosTa azriT, arsebobs kanoni, romelic adamians, 

miuxedavad misi survilisa, konkretuli qmedebis Sesrulebas 

an ama Tu im qmedebis arSesrulebas avaldebulebs. sisxlis 

samarTlis kanoni ZiriTadad msgavsi saxis wesebisgan Sedgeba, 

rogorc brZanebebi, romlebsac an `emorCilebian~, an `ar emor-

Cilebian~. magram arsebobs sxva saxis wesebi, romelTa sazoga-

doebisTvis wardgena sxva formiT xdeba. isini sxvagvar funqcias 

asruleben. msgavsi wesebi adamians met-naklebad xelsayreli 

saSualebiT uzrunvelyofen, romlebic uflebisa da movaleo-

bis iseTi struqturis SeqmnaSi exmareba, romlis mixedviTac, 

is sakuTar cxovrebas kanonis farglebSi warmarTavs. es is we-

sebia, romelTa safuZvelze, adamians eZleva ufleba, gaafor-

mos xelSekruleba, daweros anderZi, mindobiloba, zogadad, 

daamyaros samarTlebrivi urTierToba sxvebTan. aseTi wesebi 

sisxlis samarTlis kanonebisgan gansxvavebiT, ar gulisxmoben 

antisocialuri pirovnebis survilebisa da arCevanis akrZal-

vas. piriqiT, isini survilebisa da arCevanis ganxorcielebisken 

aris mimarTuli. es wesebi ar miuTiTeben, brZanebis msgavsad, 

`ginda Tu ara, unda gaakeTo es~, aramed `Tu Sen amis gakeTeba 

gsurs, _ arsebobs Sesabamisi gza~. swored aseTi wesebi iZleva 

SesaZleblobas, pirma gamoiyenos da daicvas Tavisi ufleba.362

sociologiuri perspeqtividan, ukeTesi aRqma imisa, Tu 

rogor moqmedebs formaloba, raTa zustad da efeqtianad 

asaxos Sinaarsi, iZleva imis danaxvis SesaZleblobas, rom igi 

Tavis funqcias ukeTesad asrulebs, vidre es SesaZlebeli 

iqneboda formadaucvelad moqmedebisas. samarTlis arseboba 

formalizaciis gareSe SeuZlebelia, Tumca imis asaxsnelad, 

magaliTad, rom `araformaluri samarTali~ ver asrulebs 

Tavis funqcias, unda Seiqmnas Teoria formis Taobaze ise, 

rom es winaaRmdegobaSi ar movides SinaarsTan. Tuki samarT-

362 ix. harti h.l.a., pozitivizmi da samarTlisa (kanonisa) da moralis 

gamijvna, wignSi: dvorkini r.m. (red.), samarTlis filosofia, ilias sax-

elmwifo universitetis gamomcemloba, Tb., 2010, 10-11.
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lis formaluroba sasargebloa, igi aseTia imitom, rom aRw-

evs Sinaarsobrivad imas, riskenac iswrafvis. maSin, rodesac 

forma ar gamoxatavs Sinaarss, formaloba paTologiaa, ara 

aqvs sasurveli Sedegi da amgvarad, grZelvadian perspeqti-

vaSi arastabiluria. formaloba da formalizacia inarCunebs 

umniSvnelovanes komponents SinaarsisaTvis. rodesac for-

malizacia kargad muSaobs, maSin misi mizani srulad emTxveva 

Sinaarsis mizans. formalizmi, rodesac is muSaobs, ar aris 

araformaluri Sinaarsis sapirispiro, aramed warmoadgens mis 

daxvewil variants.363

bunebrivia, xelSekrulebis namdvilobis winapirobad ka-

noniT an xelSekrulebis mxareTa SeTanxmebiT dadgenili formis 

dacva,  garkveulwilad, aferxebs saxelSekrulebo urTierTo-

bis swrafad da  moqnilad ganviTarebas.364 meore mxriv, for-

malobas drois dakargvasa da fulTan dakavSirebuli uxerxu-

lobac aqvs, formaSi daSvebuli Secdoma, araiSviaTad, imuqreba, 

ararad aqcios savsebiT seriozuli nebis gamoxatva. dabolos, 

formebi advilad iyinebian, drois moTxovnilebas CamorCebian 

da arapopularuli xdebian. amgvar SemTxvevaSi, Cndeba uTanx-

moeba normasa, romelic formis dacvas moiTxovs da samoqa-

laqo brunvas Soris, romelic cdilobs mas gverdi auxvios.365 

Tumca werilobiTi formis moTxovna mxolod uxerxulobasa da 

SezRudvas ar iwvevs misi monawileebisaTvis. ar SeiZleba saTa-

nadod ar Sefasdes garigebis werilobiTi formis dadebiTi mniS-

vnelobac. mTel rig garigebaTa werilobiTi formis moTxov-

363 ix. SƟ nchcombe A. L., When Formality Works: Authority and AbstracƟ on in Law and 
OrganizaƟ ons, University of Chicago Press, Chicago, 2001, 2-3.
364 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 89.
365 ix. denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis univer-

sitetis gamocema, tf., 1928, 243. am sakiTxTan dakavSirebiT, aseve ix.: 

Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 

valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. `samarTa-

li~, Tb., 2001, 110; Чантурия Л., Свобода и ответственность: право и правосудие 
постсоветской эпохи, Изд. “САНИ”, Тбилиси, 2004, 70; Татаркина К.П., Форма 
сделок в гражданском праве России, Изд. ТУСУРа, Томск, 2012, 55-56.
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nis dadgeniT, kanonmdebeli miiswrafvis, daicvas samoqalaqo 

brunvis monawileTa interesebi, uzrunvelyos misi stabilu-

roba da usafrTxoeba, daicvas gamoucdeli subieqtebi, samo-

qalaqo samarTalurTierTobis arakeTilsindisier monawileTa 

mxridan maTi borotad gamoyenebisagan.366 Sesabamisad, kanon-

mdebeli xelSekrulebis formasTan dakavSirebul garkveul 

wesebs iseT SemTxvevaSi gansazRvravs, rodesac Tavad saxelSek-

rulebo urTierTobis stabilurobis uzrunvelsayofad aris 

amis saWiroeba da formis dawesebas Sesabamisi mizani gaaCnia.367

rogorc civiluri, ise saerTo samarTlis sistemis sax-

elSekrulebo samarTalSi adgili hqonda saxelSekrulebo 

formalobis Sesustebuli mniSvnelobis xangrZliv istoriul 

tendencias. adreuli samarTlebrivi sistemebi iyo formal-

isturi da `obieqtivisturi~. es antikuri formalizmi daka-

vSirebuli iyo magiur azrovnebasTan, rac kvlav SeiZleba 

igrZnobodes zogierT wesSi antikuri romis samarTlis ad-

reuli periodidan.368

marTlac, uZveles saerTo samarTalSi, bevri ram gakeTda 

beWeddasmuli da beWeddausmeli instrumentebis gasamijnad, 

urTierTobebSi wesrigis miRwevis mizniT. ukanaskneli ori 

saukunis istoriis fonze, saerTo samarTalSi formis mimarT 

moTxovnaTa gamartivebis ganuxreli tendenciaa, sadac forma 

mxolod formisTvis gamoiyeneba. saxelSekrulebo samarTali 

amis naTeli magaliTia; mxareTa avtonomiis mxardaWeraze aq-

centma xorci Seasxa Rirebulebebs, romlebSic, formasTan Se-

darebiT, Sinaarss eniWeba upiratesoba. amerikul samarTalSi 

eWviT uyureben formaze uaris Tqmas, kerZod, saqmian sferoSi 

ganxocilebuli moqmedebebis konteqstSi. anderZi da beWdiani 

dokumenti kvlav oficialurad unda gaformdes; anderZis Sem-

366 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 56.
367 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 89.
368 ix. Cserne P., Freedom of Contract and Paternalism: Prospects and Limits of an Eco-
nomic Approach, Palgrave Macmillan, New York, 2012, 106.
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TxvevaSi, formis mimarT moTxovnebi meoce saukuneSi, umetesad 

iyo ufro xisti, vidre erTi saukuniT adre. amerikuli beWdi-

ani dokumentis formisadmi moTxovnebSi funqciuri formalo-

bebi SenarCunda; ritualuri da moZvelebuli formalobebi ki 

Semcirda. amerikul samarTalSi uari iTqva ritualze. arsebu-

li mosazrebiT, ekonomikuri zrdis xelSewyobis mizniT, samar-

Talma Tavidan unda aicilos gadaWarbebuli rituali. for-

mis mimarT moTxovnebi, romlebsac araviTari funqcia ar aqvs, 

garigebaTa racionalizebis an mowesrigebis kuTxiT, mxolod 

SecdomaSi Semyvania mxareTa nebis gamovlenis dadgenisaTvis 

da gauTvaliswinebel risks sZens ekonomikuri xasiaTis garige-

bebs. TavisTavad formalizmi usargebloa biznesisaTvis.369

saerTo samarTlis mkvlevarebs gamoricxulad miaCniaT 

formis gamartiveba im ekonomikuri sistemisaTvis, romlisT-

visac rTulia biznes riskis Sefaseba da misi mxedvelobaSi 

miReba. miuxedavad amisa, rogorc aRniSnaven, `formas~ Tavad 

hqonda biznesfunqcia. zogierTi avtoris azriT, araferi Sei-

Zleba iyos ufro formaluri, vidre gadacemadi dokumenti, 

da misi forma Seiqmna ara movaWreebis survilis miuxedavad, 

aramed, misi gaTvaliswinebiT.370

formalurma moTxovnebma SeiZleba Seasrulos sxvadasxva 

funqcia; yvela ar aris dakavSirebuli individebis dacvasTan 

TviTdamazianebeli xelSekrulebisagan. rogorc politikis in-

strumentebi, maTi funqcia gamoixateba imaSi, rom xelSekrulebis 

dadeba gaxdes ufro rTuli da am gziT ufro windaxeduli 

(avtonomiuri) da, saboloo jamSi, ufro metad keTildReobis 

amamaRlebeli. samarTlebrivi reJimebis umetesoba xelSek-

rulebis garkveuli kategoriebis namdvilobisa da iZule-

biT ganxorcielebadobisaTvis iTxovs formalobis dacvas.371

369 ix. Friedman L.M., Contract Law in America: A Social and Economic Case Study, Quid 
Pro Books, New Orleans, 2011, 72.
370 ix. Friedman L.M., Contract Law in America: A Social and Economic Case Study, Quid 
Pro Books, New Orleans, 2011, 73.
371 ix. Cserne P., Freedom of Contract and Paternalism: Prospects and Limits of an Eco-
nomic Approach, Palgrave Macmillan, New York, 2012, 107.
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Tanamedrove saxelSekrulebo samarTalSi arsebuli form-

aluri moTxovnebis ganxilvisas, zogierTi avtori aRniSnavs, 

rom isini yvela SemoRebul iqna, raTa miRweuliyo garkveuli 

sakanonmdeblo miznebi: garigebis mtkicebis gaadvileba, gaaz-

rebuli SeTanxmebis SesaZlebloba da amgvarad, naCqarevi da 

windauxedavi gancxadebis Tavidan acileba, an sanotaro damow-

mebis SemTxvevaSi, samarTlebrivi konsultaciis uzrunvelyo-

fa.372

garkveuli garigebisaTvis samarTlebrivi sistemebi 

iTxovs SedarebiT mkacri formalobis dacvas. aseTs warmoad-

gens calmxrivi valdebuleba, an mniSvnelovani zegavlenis 

mqone garigeba, romelic ZiriTadad dakavSirebulia qorwine-

basa da memkvidreobasTan.373

miuxedavad imisa, rom dadgenili zomebi gansxvavdeba 

iurisdiqciebis mixedviT, formaloba aseve ufro mkacria, sxva 

Tanabar pirobebSi, rodesac garigebas aqvs mniSvnelovani ze-

gavlena. es exeba uaRresad pirad gadawyvetilebas, sadac gan-

sakuTrebuli mniSvneloba mibmulia arCevanis avtonomiuro-

basa da auCqareblobasTan, rogoricaa surogatuli dedobis374, 

qorwinebis an memkvidreobasTan dakavSirebuli zogierTi ga-

rigeba. rogorc ukve amtkicebdnen ostini, savini, ieringi da 

372 ix. Zimmermann R., The Law of ObligaƟ ons: Roman FoundaƟ ons of the Civilian Tradi-
Ɵ on, Cape Town, WeƩ on and Johannesburg, 1990, 86.
373 ix. Cserne P., Freedom of Contract and Paternalism: Prospects and Limits of an Eco-
nomic Approach, Palgrave Macmillan, New York, 2012, 107-108.
374 magaliTad, `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoni iT-

valiswinebs garigebis werilobiTi formis aucileblobas. dazustebuli 

ar aris, es forma martivia Tu rTuli werilobiTi, Tumca `samoqalaqo 

aqtebis regulirebis wesis damtkicebis Sesaxeb~ saqarTvelos iusticiis 

ministris 2012 wlis 31 ianvris #18 brZanebis me-19 muxlis mixedviT, 

eqstrakorporuli ganayofierebis Sedegad gaCenili bavSvis dabadebis 

registraciisaTvis damatebiT saWiroa: eqstrakorporul ganayofiere-

bamde dadebuli, sanotaro wesiT damowmebuli xelSekruleba bavSvis 

gamCen qalsa da genetikur mSoblebs/bavSvis mSoblad Casawer pirsa da/

an donorebs Soris, imgvarad, rom dabadebis samoqalaqo aqtis CanawerSi 

`donoris~ an `surogatuli dedis~ miTiTeba dauSvebelia: gelaSvili i., 

Canasaxis samarTlebrivi mdgomareoba, gamomc. ̀ meridiani~, Tb., 2012, 163.
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iurisprudenciis sxva klasikosebi, iuridiuli formaloba 

sasargebloa naCqarevi gadawyvetilebisagan individebis da-

sacavad. rbili paternalizmis perspeqtividan, formalo-

ba muSaobs, rogorc seriozulobis maCvenebeli. formalur 

moTxovnaTa mTavari ekonomikuri funqcia mdgomareobs imaSi, 

rom xelSekrulebis dadeba gaxdes ufro rTuli, am gziT, 

ufro windaxeduli da Sedegad, ufro meti albaTobiT, keTil-

dReobis amamaRlebeli.375

kanoniT dadgenil formis mimarT moTxovnebs aqvs ram-

denime mizani. zogierTi emsaxureba qvemoT mocemul yvela 

amocanas, xolo sxvebi mxolod erT an ramdenime maTgans. 

xelSekrulebiT gaTvaliswinebuli formis mimarT moTxovnebis 

meSveobiT, mxareebs SeuZliaT igive miznebis miRweva maSinac 

ki, Tu kanonmdebeli am tipis garigebisaTvis formis mimarT 

zogad moTxovnebs aucileblad ar miiCnevs.376 kerZod, Se-

Tanxmebuli forma SeiZleba ganapirobebdes konstitutiur 

an deklaraciul standarts. konstitutiuri miznis dros, 

xelSekruleba baTilia, Tuki ar akmayofilebs formis mimarT 

moTxovnebs. deklaraciulis SemTxvevaSi ki formis mimarT 

arsebuli moTxovnebi zegavlenas ar axdens samarTlebrivad 

mboWavi SeTanxmebis dadebaze. am dros, mxareebi arian ufle-

bamosili, moiTxovon formalobebis dacva, SeTanxmebis mimarT 

ukuqceviTi efeqtiT mtkicebulebis uzrunvelyofis mizniT.377

zogierTi avtoris SefasebiT, forma ar aris TviTmizani, 

aramed igi sxvadasxva miznis miRwevis saSualebaa da ganpirobe-

375 ix. Cserne P., Freedom of Contract and Paternalism: Prospects and Limits of an Eco-
nomic Approach, Palgrave Macmillan, New York, 2012, 108.
376 ix. Müller A., ProtecƟ ng the Integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 9-10.
377 ix. Müller A., ProtecƟ ng the Integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 13-14.
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buli am miznebiT.378 Sesabamisad, gasaziarebelia mosazreba, rom 

garigebis formis funqciebis Seswavla iZleva im miznebis ukeT 

gagebis saSualebas, romelTa miRwevac SeiZleba kanoniT an mxareTa 

SeTanxmebiT nebis gamovlenis garkveuli saSualebis dadgeniT.379

1. garigebis formis miznebis klasifikacia

zogierTi avtoris mixedviT, arsebobs formis miznebis Camoya-

libebis araerTi sayuradRebo mcdeloba, romelTa mniSvnelo-

ba calkeuli miznis miRwevisas, formis dacvis aucileblobas 

ganapirobebs.380

kerZod, avtors moyvanili aqvs germanul samarTalSi arse-

buli sami saxis klasifikacia. pirveli maTganis Tanaxmad, for-

mis miznebia: garigebis dadebis sicxade, misi Sinaarsis sicxade, 

mtkicebis gamartiveba, siswrafisgan (gadaWarbebulad swrafi 

moqmedebisagan) dacva, mesame pirebisaTvis Secnobadoba, pro-

fesiuli rCeva, saerTo interesidan gamomdinare zedamxedv-

eloba da sazogadoebrivi interesiT ganpirobebuli xelSek-

rulebis dadebis garTuleba; erT-erT sxva klasifikaciaSi 

moyvanilia gafrTxilebis, sicxadis, mtkicebis, informirebisa 

da rCevis funqciebi. amasTan, mtkicebis funqcia, Tavis mxriv, 

dayofilia identificirebis, WeSmaritebisa da diferenci-

rebis funqciebad; kidev erTi klasifikaciiT, calkeuli for-

mis gansazRvras SeiZleba hqondes sicxadisa da mtkicebis, in-

formirebisa da sajaroobis, gafrTxilebisa da siswrafisgan 

(gadaWarbebulad swrafi moqmedebisagan) dacvis, rCevisa da 

ganmartebis, aseve, sajaro kontrolis gamartivebis funqciebi.381

378 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, evro-

puli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 285.
379 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 64.
380 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

285-286.

381 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, evro-

puli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 286.
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2. garigebis formis funqciebis daxasiaTeba calkeuli 

garigebis magaliTze

winamdebare TavSi, doqtrinasa da konkretul magaliTebze 

dayrdnobiT, ganxiluli iqneba ramdenime, zemoT miTiTebuli 

Tu sxva, garkveuli mniSvnelobis matarebeli funqcia, rac ga-

rigebis kanoniT dadgenil ama Tu im formas SeiZleba axasi-

aTebdes.

2.1. sicxadis funqcia

2.1.1. zogadad

werilobiTi formiT xelSekrulebis dadeba saSualebas aZlevs 

mxareebs, zustad gamijnon molaparakebis procesi da uSualod 

garigebis dadebis faqti. zepirad nebis gamovlenisas (gansa-

kuTrebiT, xelSekrulebis pirobaTa xangrZlivi ganxilvisas), 

SeiZleba warmoiSvas dava, TiToeul mxares, xelSekrulebis 

dadebasTan dakavSirebiT Tavisi azris gamoTqmisas, namdvilad 

surda Tu ara partniorTan saxelSekrulebo urTierTobaSi 

Sesvla, Tu ganixileboda sakiTxi mxolod misi dadebis sa-

varaudo SesaZleblobaze. xelSekrulebis werilobiTi gafor-

mebis moTxovna saSualebas iZleva, ufro zustad dadgindes 

Tavad misi dadebis faqti, uzrunvelyofs garigebis dadebis 

faqtis sicxades (Abschlußklarheit).382

miiswrafvis ra, rom moaxdinos kerZo pirTa stimulire-

382 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 57-58. erT-erTi cnobili romanisti formis swored am funq-

cias gulixmobs, rodesac aRniSnavs, rom formaluri garigebis meSveobiT, 

TviT garigebis damTavreba aSkarad imijneba winaswari molaparakebisgan: 

denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universitetis 

gamocema, tf., 1928, 243. am sakiTxTan dakavSirebiT, agreTve ix.: Wantu-

ria l., saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, val-

debulebiTi samarTali, zogadi nawili, muxli 328, gamomc. `samarTali~, 

Tb., 2001, 110; Чантурия Л., Свобода и ответственность: право и правосудие 
постсоветской эпохи, Изд. “САНИ”, Тбилиси, 2004, 70.
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ba imaSi, rom maTi nebis gamovlenis aqti sakmarisi sizustiTa 

da gansazRvrulobiT gamoxatavdes maT ganzraxvas, raTa misi 

Sinaarsi drois nebismier momentSi erTgvarovnad aRqmuli da 

gaazrebuli iyos yvela dainteresebuli piris mier, sasamarT-

los CaTvliT, kanonmdebeli adgens moTxovnas ama Tu im tipis 

garigebis martivi werilobiTi formiT dadebis Taobaze.383

xelSekrulebis werilobiTi forma mxareebs SeiZleba dae-

xmaros xelSekrulebiT gaTvaliswinebuli da gauTvaliswinebe-

li, zepirad SeTanxmebuli pirobebis gamijvnisas. amasTan, xels 

Seuwyobs imis dadgenas, Tu ramdenad SeiZleba xelSekrulebis 

werilobiTi formiT gauTvaliswinebeli SeTanxmebis gamoyene-

ba saxelSekrulebo urTierTobis miznisaTvis. xelSekrulebis 

dadebis Semdgom, naTlad Camoyalibebuli werilobiTi xelSek-

ruleba saSualebas aZlevs mxareebs, xelSekrulebis pirobebis 

Sesabamisad imoqmedon.384

2.1.2. ganzraxulobaTa oqmi

gansaxilveli funqciis konteqstSi, sainteresoa ganzraxulo-

baTa oqmis (LeƩ er of Intent) funqciebis ganxilva, rasTan dakav-

SirebiTac, mecnierTa araerTgvarovani damokidebuleba Sein-

iSneba.

ganzraxulobaTa oqmi ar miekuTvneba samarTlebriv cneba-

Ta kategorias. is biznes da samewarmeo saqmianobis Sedegad Se-

qmnili samarTlebrivi instrumentia. igi upiratesad kompleq-

suri biznessamarTlebrivi garigebis dadebisas gamoiyeneba. es 

instrumenti maSin gamoiyeneba, roca mxareebs jer ar daudiaT 

383 ix. Белов В.А., Гражданское право, Общая часть, Т. II, Лица, блага, факты, Изд. 
“Юрайт”, М., 2011, 635. am sakiTxTan mimarTebiT, aseve, ix.: Todua m., vi-

lemsi h., valdebulebiTi samarTali, saqarTvelos axalgazrda iurist-

Ta asociacia, Tb., 2006, 106; xubua g., ToTlaZe l. (red.), ganmartebiTi 

iuridiuli leqsikoni, gamomc. “Berliner WissenschaŌ s-Verlag”, berlini, 2012, 

114; Treitel G., The Law of Contract, 11th Ed., Sweet & Maxwell, London, 2003, 176.
384 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 89.
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sasurveli xelSekruleba, magram dadebis momzadebis  procesi  

dawyebulia. ganzraxulobaTa oqmi gamoiyeneba xelSekrulebis 

dadebamde mosamzadebeli etapis asaxvisTvis. rogorc wesi, 

ganzraxulobaTa oqmiT mxareebs surT garkveuli kategoriis 

sakiTxebis winaswar gansazRvra. amave  dros, ar aniWeben ganz-

raxulobaTa oqms mxareTaTvis mboWav xasiaTs. bunebrivia, boW-

vis xarisxi da moculoba, yovel konkretul SemTxvevaSi, mx-

areTa mier ganisazRvreba. rogorc wesi, ganzraxulobaTa oqmi 

mxolod mxareebis erTobliv ganzraxvas usvams xazs da mboWavi 

xasiaTi mas ar gaaCnia. ganzraxulobaTa oqmis mizans SeiZleba 

warmoadgendes: ukve miRweuli SeTanxmebebis werilobiTi for-

miT gansazRvra; molaparakebis Semdgomi ganviTarebis Tanmim-

devrobis dadgena; mosalaparakebel sakiTxTa wris gansazRvra; 

Sesasrulebel valdebulebaze SeTanxmebisa da Sesabamisi anaz-

Raurebis dokumentireba; molaparakebaTa procesSi gacvlili 

informaciisaTvis konfidencialuri statusis miniWeba.385

zogierTi avtori Tvlis, rom rTulia ganzraxulobaTa 

oqmis kategorizacia xelSekrulebis dadebis tradiciul su-

raTSi, igi ar aris arc oferti, arc aqcepti, arc saboloo 

xelSekrulebis teqsti. igi aris winasaxelSekrulebo doku-

menti bundovani funqciiT.386 kerZod, ganzraxulobaTa oqms, 

romelic Sedgenilia, rogorc saboloo xelSekruleba saTa-

nado daTqmiT, rom igi ar aris savaldebulo, rogorc Cans, 

aqvs Zalian bundovani funqcia: igi ar aris arc valdebuleba 

TanamSromlobis dasrulebaze, arc valdebuleba garkveuli 

kriteriumebis, an parametrebis gamoyenebaze, TanamSromlobis 

385 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

113-114. ganzraxulobaTa oqmis arsisa da miznebis Taobaze, aseve ix. 

Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 

valdebulebiTi samarTali, zogadi nawili, muxli 327, gamomc. `samar-

Tali~, Tb., 2001, 101-102.
386 ix. Moss G.C., The FuncƟ on of LeƩ ers of Intent and their RecogniƟ on in Modern 
Legal Systems, wignSi: Schulze R. (Ed.), New Features in Contract Law, Sellier European 
Law Publishers, München, 2007, 140.
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dasrulebis SemTxvevaSi, igi SeiZleba arc ki iyos valdebule-

ba garkveul qcevaze, molaparakebis dros.387

2.2. ganzraxvis seriozulobis/gafrTxilebis funqcia

2.2.1. zogadad

erT-erTi cnobili romanistis mixedviT, formaluri garigeba 

mravali upiratesobiT sargeblobs. misi meSveobiT, aqtis mTel 

seriozulobas mxareebi ufro igneben, winaswar molaparakebaSi 

erTgvari wesrigi myardeba.388

erT-erT safuZvels, romliTac xdeba samarTlebrivi ga-

rigebis formis dadgena, warmoadgens kanonmdeblis miswrafe-

ba, `gamoiwvios pirebSi, romlebic axorcieleben aqts, sruli-

ad awon-dawonili, seriozuli neba~389. Tu kanoniT an mxareTa 

SeTanxmebiT gansazRvrulia garigebis werilobiTi forma, misi 

monawileebi iZulebuli arian, daxarjon mis gaformebaze 

gansazRvruli dro da Zalisxmeva (SeTanxmebis teqstis Sedgena 

da SeTanxmeba, misi xelmowera, zogierT SemTxvevaSi, damow-

meba notariusTan). ivaraudeba, rom aseT dros mxareebi ufro 

seriozulad aRiqvamen iuridiul moqmedebas, romelsac isini 

axorcieleben. SemTxveviT naTqvami sityvebi, an xumrobiT mice-

muli dapireba zogjer SeiZleba iqnes gagebuli kontrahentis 

mier, rogorc seriozuli nebis gamovlena, Tumca realurad, 

aseTs ar warmoadgendes. werilobiTi dokumentis Sedgenisas, 

brunvis subieqtebi, rogorc wesi, acnobiereben, rom maT mier 

xelmowerili dokumenti mimarTulia samarTlebrivi Sedegis 

dadgomisaken. is, rasac mxareebi hpirdebian erTmaneTs zepi-

387 ix. Moss G.C., The FuncƟ on of LeƩ ers of Intent and their RecogniƟ on in Modern 
Legal Systems, wignSi: Schulze R. (Ed.), New Features in Contract Law, Sellier European 
Law Publishers, München, 2007, 144.
388 ix. denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universite-

tis gamocema, tf., 1928, 243.
389 ix. Митюков К.А., Курс римского права, второе издание, Лито-типография 
Товарищества И.Н. Кушнерев и Ко, Киев, 1902, 43, cit.: Татаркина К.П., Форма 
сделок в гражданском праве России, Изд. ТУСУРа, Томск, 2012, 58.
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rad, yovelTvis ar arian mzad daadasturon werilobiTi sax-

iT. werilobiTi formis moTxovna akavebs brunvis monawilee-

bs naCqarevi nebis gamovlenisa da windauxedavad garigebis 

dadebisagan, adasturebs mxareTa ganzraxvis seriozulobas 

(Übereilungsschutz).390

formaluri moTxovnebi SemoRebul iqna sami politikuri 

mosazrebis safuZvelze, romelTagan pirveli imaSi mdgo-

mareobs, rom formas ganzraxuli aqvs mxareebis (an erT-erTi 

mxaris) gafrTxileba, rom isini apireben mniSvnelovani aqtis 

Sesrulebas, rac moxseniebulia, rogorc gafrTxilebis funq-

cia (WarnfunkƟ on).391

sxva avtori ki formis damdgeni normis mocemul funq-

cias, rom ganmcxadebelma nebis gamovlenis Sinaarsi sakmarisad 

gaiazros, prevenciul funqciad moixseniebs.392

amrigad, werilobiTi formiT dadebuli xelSekrule-

ba atarebs  gamafrTxilebel funqcias393. xelSekruleba ar-

sebobs xelSesaxebi saxiT. amdenad, xelmoweris Taobaze 

gadawyvetilebis misaRebad, mxareebs kidev erTxel dafiqrebi-

sa da kargad gaanalizebis saSualeba eZlevaT, dadon Tu ara 

390 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 58.
391 ix. Markesinis B.S., Unberath H., Johnston A., The German Law of Contract: A Com-
paraƟ ve TreaƟ se, 2nd Ed., Hart Publishing, Oregon, 2006, 84. qmedebaSi gacnobiere-

bulobis amaRlebas, romelzedac piri iZleva Tanxmobas, emsaxureba 

xelmowera da misi es Tavisebureba germanul iuridiul literaturaSi 

gamoyofilia, rogorc gafrTxilebis funqcia (WarnfunkƟ on): Laborde C.M., 
Electronic Signatures in InternaƟ onal Contracts, Peter Lang GmbH, Frankfurt am Main, 
2010, 29, agreTve sq. 38.
392 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§125, veli 1, 50.
393 fuleris mixedviT, gamafrTxilebeli funqcia warmoadgens saxelSek-

rulebo formalobis sami funqciidan erT-erTs, rac gulisxmobs imas, 

rom formaloba aiZulebs mxareebs Senelebasa da imaze fiqrs, ras akeTe-

ben isini: Cserne P., Freedom of Contract and Paternalism: Prospects and Limits of an 
Economic Approach, Palgrave Macmillan, New York, 2012, 110.
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xelSekruleba mocemuli pirobebiT.394 formis gamafrTxilebe-

li efeqti swored imaSi gamoixateba, rom pirma SeiZleba ufro 

didxans iyoymanos, sanam saTanado wesiT gaaformebs beWeddas-

mul dokuments, vidre amas eqneboda adgili zepiri dapirebis 

gacemis win.395

am TvalsazrisiT, aRsaniSnavia, rom zogierTi avtori ga-

nixilavs metad zogadi funqciis variantsac, rogoricaa mxa-

reebis aRWurva erTmaneTis moqmedebebiT sargeblis miRebis 

uflebamosilebiT. magaliTad, mamida adgens beWdian doku-

ments, romliTac igi iZleva pirobas, rom ZmisSvils, ocda-

meerTe dabadebis dResTan dakavSirebiT, gadascems 50 000 gir-

vanqa sterlings. amis safuZvelze, ZmisSvili sesxulobs fuls 

bankidan, rom gadaixados universitetSi swavlis safasuri. 

mamida SezRuduli da cvalebadi altruizmis mqone adami-

ania. mas rom formaTavisufali dapireba gaeca, SesaZloa ga-

daefiqrebina misi Sesruleba, vidre ZmisSvili ocdaerTi wlis 

asaks miaRwevda. radgan man icis, rom ZmisSvils SeuZlia dapir-

ebis aRsruleba kanonis ZaliT, igi vadaSi asrulebs dapirebas 

da ZmisSvili didi valis gareSe amTavrebs universitets. ro-

gorc aRniSnaven, beWdian dokuments gaaCnia funqcia, romelic 

man am magaliTSi Seasrula, kerZod, dapirebis mimRebs mianiWos 

ufleba, sargebeli naxos sxva piris dapirebisgan, rac sakmaod 

394 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

89. am sakiTxis Taobaze, aseve ix.: Wanturia l., saqarTvelos samoqalaqo 

kodeqsis komentari, wigni mesame, valdebulebiTi samarTali, zoga-

di nawili, muxli 328, gamomc. `samarTali~, Tb., 2001, 110; Чантурия Л., 
Свобода и ответственность: право и правосудие постсоветской эпохи, Изд. “САНИ”, 
Тбилиси, 2004, 70.
395 ix. Treitel G., The Law of Contract, 11th Ed., Sweet & Maxwell, London, 2003, 176. 
rogorc zemoT ukve aRiniSna, germanuli samarTlis mixedviT, eleqtro-

nuli formis gamoyeneba gamoricxulia zogierTi samarTlebrivi moq-

medebisaTvis, ra SemTxvevaSic, wina planze gamodis ganmcxadeblis dacva 

naCqarevi gadawyvetilebisagan (e.w. werilobiTi formis prevenciuli 

funqcia): kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komen-

tari, germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 

2014, §126a, veli 1, 54.
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arasaimedo iqneboda formaTavisufali dapirebis Sesrulebis 

SemTxvevaSi.396

Zalze xSirad norma, romelic iTxovs formis dacvas, 

asrulebs ganzraxvis seriozulobis dadasturebis funq-

cias, anu icavs gamocdilebis armqone saqmian adamianebs naC-

qarevi gadawyvetilebis miRebisagan. misi arsi imaSi mdgo-

mareobs, rom am adamianebs sakmarisi dro hqondeT pirobebis 

mosafiqreblad da maTi Sesrulebis dasadgenad, romelTa 

Tanaxmad, garigeba seriozuli ganzraxvis Sesabamisad dade-

bulad CaiTvleba da amitom, misi ganxorcieleba SeiZleba 

uzunvelyos sasamarTlom. bevri adamianisa da gansakuTrebiT 

araspecialistisaTvis, werilobiTi forma niSnavs, rom ze-

piri ganxilvis periodi dasrulda da mxareebi dganan sa-

kuTari ganzraxvis sariozulobis damowmebis aucileblobis 

winaSe.397

rodesac norma miznad isaxavs mxareTa dacvas aCqarebisa-

gan, mniSvnelovani an safrTxis Semcveli garigebis dadebisas, 

aseT SemTxvevaSi, is piri, vis dacvasac norma isaxavda miznad, 

396 ix. Black O., Agreements: A Philosophical and Legal Study, Cambridge University 
Press, Cambridge, 2012, 240.
397 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Ses-

avali kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gam-

didreba, deliqti, gamomc. `jisiai~, Tb., 2001, 53. am sakiTxTan daka-

vSirebiT, aseve ix.: ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe 

g., cercvaZe l., janaSia l., saxelSekrulebo samarTali, gamomc. `me-

ridiani~, Tb., 2014, 191; biolingi h., lutringhausi p., saqarTvelos 

samoqalaqo kodeqsis calkeuli moTxovnis safuZvlebis sistemuri 

analizi, gamomc. `siesta“, Tb., 2009, 30; mariamiZe g., valdebulebiTi 

samarTali, zogadi nawili, I nawili, I gamocema, gamomc. `raizi~, Tb., 

2011, 37. imisaTvis, raTa nebis gamovlenis mimRebi darwmundes nebis 

gamovlenis seriozulobaSi, nebis gamovlena unda gakeTdes garegnu-

lad cnobadi xerxiT, magaliTad, beWeddasmuli an skanirebuli xel-

moweriT, TariRis dasmiTa da sxva analogiuri saSualebiT: kropho-

leri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, germaniis 

saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, §126b, 

veli 4, 56.
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dacvis gareSe rCeba, Tuki igi zepirad dadebs garigebas.398

swored ganzraxvis seriozulobis dadasturebaze, ro-

gorc garigebis formis funqciis mniSvnelovan aspeqtze, 

Tavis erT-erT gadawyvetilebaSi399 gaamaxvila yuradRe-

ba saqarTvelos uzenaesma sasamarTlom. marTlac, weri-

lobiTma formam unda daicvas garigebis monawileebi naCqa-

revi gadawyvetilebis miRebisagan. werilobiTi dokumentis 

wakiTxvam da masze xelmoweriT gamowveuli pasuxismgeblobis 

gancdam, nebismieri gonieri adamiani unda daafiqros, Tumca 

praqtikaSi es yovelTvis ase ar xdeba. marTalia, erT-erT 

sxva gadawyvetilebaSi400 uzenaesma sasamarTlom werilobiT 

dokumentze xelmowera imis dasturad CaTvala, rom garigebis 

monawile icnobda garigebis Sinaarss, praqtika xSirad amis 

sapirispiros aCvenebs, gansakuTrebiT maSin roca saqme exeba 

xelSekrulebis standartuli pirobebis gamoyenebas, rom-

lebzec xelSekrulebis monawile, rogorc wesi, brmad awers 

xels. miuxedavad amisa, werilobiTi forma seriozulobis 

mniSvnelovani winapirobaa.401

saojaxo da memkvidreobiTi samarTlis garda, formaluri 

moTxovnebis dacva, ZiriTadad, exeba Cuqebas, Tavdebobasa da 

garigebas uZravi qonebis Taobaze. pirveli ori saxeobis ga-

rigebas rac Seexeba, cxadia, maqsimalurad unda gamoiricxos 

398 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 112. am sakiTxTan dakavSirebiT, aseve ix. boelin-

gi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo gadawyvetilebaTa 

miRebis meTodika, meore gamocema, gamomc. `jisiai~, Tb., 2004, 232.
399 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2008 wlis 5 seqtembris #as-950-1256-07 gan-

Cineba, miT.: Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. 

`samarTali~, Tb., 2011, 336.
400 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2005 wlis 18 maisis #as-829-1080-04 ganCineba, 

miT.: Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 337.
401 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 337.
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dampireblis qarafSutuli, daufiqrebeli, spontanuri qmede-

ba. mas sWirdeba Tavisi ganzraxvis seriozulobis dadasture-

ba. miwis nakveTTan dakavSirebuli garigebis mimarT formis 

moTxovna, rogorc wesi, maSin moqmedebs, rodesac saqme exeba 

didi sameurneo mniSvnelobis miwas. Tumca igive kategorias 

ganekuTvneba garigeba aqciebis, sazRvao da sahaero xomal-

debis da sxva moZravi qonebis Sesaxeb. magram saSualoSemo-

savliani moqalaqe aseT garigebas mxolod maSin debs da isic, 

Zalze iSviaTad Tavisi sicocxlis ganmavlobaSi, rodesac yid-

ulobs an yidis miwis nakveTs. amitom miwis nakveTTan daka-

vSirebuli garigebis mimarT formis moTxovna momxmareblis 

uflebis gonivruli dacvaa, miT ufro, rom dRes iSviaTobas 

aRar warmoadgens uZravi qonebis bazarze konkurentuli brZo-

lis agresiuli meTodi. uZravi qonebis garigebis formis dac-

vis moTxovna aucilebelia, radgan saadgilmamulo reestrSi 

registraciis sxva aSkara da saimedo xerxi jer ar moufiqre-

biaT.402

zogierTi avtoris SexedulebiT, rogorc Cans, formal-

uri moTxovnebi, rogorc wesi, asocirdeba potenciurad `sa-

SiS~ garigebasTan. maTi azriT, am kategoriaSi eqceva, magali-

Tad, Tavdeboba.403

2.2.2. Tavdeboba

2.2.2.1. formis mniSvneloba TavdebobisaTvis

arsebobs sayovelTaod aRiarebuli aucilebloba, rom aRikve-

Tos Tavdebis windauxedavi qmedeba. yvela samarTlebriv siste-

maSi, dapireba namdvilad iTvleba mxolod werilobiT Sedgenis 

402 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 64.
403 ix. Markesinis B.S., Unberath H., Johnston A., The German Law of Contract: A Com-
paraƟ ve TreaƟ se, 2nd Ed., Hart Publishing, Oregon, 2006, 84.
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SemTxvevaSi, vinaidan mxolod mas sWirdeba dacva.404

Tavdeboba aucileblad werilobiT unda iqnes gamoxat-

uli. werilobiTi formis moTxovnas gaaCnia sxvadasxva fun-

qcionaluri datvirTva, romelic Tavdebis dacvas isaxavs 

miznad. erTi mxriv, werilobiTi forma Tavdebis gafrTx-

ilebis funqcias asrulebs. xSirad Tavdebi Tavdebobis 

xelSekrulebas im varaudiT aformebs, rom movale Seasru-

lebs nakisr valdebulebas da mas ar mouwevs Tavdebobi-

dan gamomdinare valdebulebis Sesruleba. Tavdebi xSirad 

gulgrilad ekideba Tavdebobas da ar uSvebs imis SesaZle-

blobas, rom movalem SeiZleba valdebuleba ar Seasrulos 

da mas Tavad mouwios valdebulebis Sesruleba. Sesabamis-

ad, SesaZloa  xelSekrulebis gaformebis Semdeg, Tavdebs 

Tavdeboba mZime tvirTad daawves. werilobiTi forma icavs 

Tavdebs naCqarevi da daufiqrebeli gadawyvetilebis miRebi-

sagan. igi TvalnaTels xdis SesaZlo pasuxismgeblobis Si-

naarsa da moculobas da SesaZleblobas aZlevs Tavdebs 

Tavdebobis xelSekrulebis gaformebis Taobaze saboloo 

gadawyvetileba, TavdebobasTan dakavSirebuli riskis awon-

dawonvisa da gaanalizebis Sedegad miiRos.405

ramdenadac formis dacvis moTxovna emsaxureba Tavdebis 

dacvas Tavdebobis riskisgan, amitom igi moqmedebs mxolod 

Tavdebis mxridan gamosavleni nebis da ara kreditoris mier 

misi miRebis mimarT, rac usityvodac SeiZleba ganxorciel-

des. dacvis funqciidan gamomdinareobs, aseve formis dac-

vis aucileblobis farglebi, kerZod, werilobiTi gancxadeba 

unda Seicavdes xelSekrulebis arsebiT Sinaarss, rogorebi-

caa kreditorisa da movalis pirovneba da sauzrunvelyofo 

404 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 58, 64.
405 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

548-549.
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moTxovnis moculoba.406

werilobiTi formis dacva aucilebeli ar aris, rodesac 

mewarme piri Tavdebobis kisrebis Sesaxeb acxadebs savaWro 

garigebis saxiT. am SemTxvevaSi, naCqarevi gadawyvetilebisa-

gan dacva saWiro aRar aris. garda amisa, Sida urTierTobaSi, 

Tavdeboba xSirad sasyidliania da Sesabamisad, Tavdebobis 

riskis savaldebulo gaTvla cvlis dacvis funqcias.407

marTalia, Tavdebi TviTon ar monawileobs valdebulebis 

SesrulebaSi, magram es sruliadac ar amcirebs misi pasuxismge-

blobis safrTxes. piriqiT, is faqti, rom TviTon ver axdens 

gavlenas ZiriTadi movalis valdebulebis Sesrulebaze, ufro 

zrdis mis daucvelobas da sxvisi bralisTvis pasuxismge-

blobis dakisrebis risks, rac praqtikaSi xSirad xdeba kidec. 

amitomac moiTxovs samoqalaqo kodeqsi savaldebulo werilo-

biT formas, rom amiT aCqarebisagan daicvas Tavdebi da misces 

mas pasuxismgeblobis gacnobierebis SesaZlebloba.408

2.2.2.2. Tavdebobis formis interpretacia qarTul sasamarTlo 

praqtikaSi

saqarTvelos uzenaesi sasamarTlos erT-erTi saqmis409 mixed-

viT, 1999 wlis 1 aprils, Sps `axalma qselebma“ gasca sagaran-

tio werili, romliTac garantad daudga Sps `astra diRoms“ 

sesxis dabrunebaze. imave dRes, sakredito xelSekrulebiT, Sps 

`astra diRomma“ ss `saqarTvelos safosto bankidan~ aiRo ses-

xi, 105 000 laris odenobiT, ori Tvis vadiT. daTqmul vadaSi 

406 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§766, veli 1, 567.
407 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, § 

766, veli 2, 568.
408 ix. Wanturia l., kreditis uzrunvelyofis samarTali, gamomc. `samar-

Tali~, Tb., 2012, 187.
409 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2002 wlis 7 ivnisis ganCineba #3k-432-02.
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sesxi ar iqna dabrunebuli. imis gamo, rom Sps `astra diRomma~ 

ar daabruna aRebuli sesxi, `saqarTvelos safosto bankma~, 

2000 wlis 5 ivliss, Sps `axal qselebs~, rogorc Sps `astra 

diRomis~ Tavdebs, Camoawera ZiriTadi vali, daricxul pro-

centebsa da sauravTan erTad.

sakasacio palatam ar gaiziara kasatoris mosazreba imis 

Sesaxeb, rom warmodgenili sagarantio werili sasamarTlom 

CaTvala mxolod Tavdebis gancxadebad, Tavdebobis dokumenti 

(xelSekruleba) ki fizikurad ar arsebobs. saqarTvelos samo-

qalaqo kodeqsis 327-e muxlis pirvel da meore nawilebsa da 

892-e muxlis pirvel nawilze dayrdnobiT, sasamarTlom aRniS-

na, rom Tavdeboba gamoxatuli unda iyos werilobiTi formiT 

da kanoni Tavdebobis xelSekrulebis arsebiT pirobad miiC-

nevs, rom Tavdebobis dokumentSi miTiTebuli iyos is konkre-

tuli maqsimaluri Tanxa, romlis farglebSic Tavdebi kisru-

lobs pasuxismgeblobas.

uzenaesma sasamarTlom rogorc aRniSna, mocemul saq-

meze warmodgenili dokumenti gaformebulia werilobiT, da-

dasturebulia Sps `axali qselebis~ (Tavdebis) generaluri 

direqtorisa da buRaltris xelmoweriT; dokumenti damow-

mebulia Sps `axali qselebis~ beWdiT. dokumentSi gamoxatu-

lia Tavdebis neba, rom igi Tanaxmaa ikisros pasuxismgebloba 

kreditoris winaSe, mopasuxis valdebulebebisTvis. dokumen-

tSi miTiTebulia konkretuli maqsimaluri Tanxa, romlis far-

glebSic, mosarCelem ikisra pasuxismgebloba. dadgenilia, rom 

es dokumenti miiRo kreditorma, masSi miTiTebul pirobebze 

ar gamouTqvams pretenzia, mopasuxesTan gaaforma sakredito 

xelSekruleba da gasca sesxi, rac unda CaiTvalos mxareTa So-

ris miRweul SeTanxmebad, dokumentSi miTiTebuli pirobebiT.

kasatoris mosazrebas, rom unda arsebobdes ori werilo-

biTi dokumenti (gancxadeba da Tavdebobis dokumenti), saka-

sacio palata ar daeTanxma, radgan kanoni ar krZalavs erTi 

dokumentiT gaformdes rogorc Tavdebis gancxadeba, ise 

xelSekrulebis arsebiTi pirobebi. warmodgenil dokumentSi 
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gamoxatulia rogorc Tavdebis neba (gancxadeba), aseve xelSek-

rulebis arsebiTi pirobebi.

rogorc cnobilia, zogadad, formis mimarT moTxovnebi 

emsaxureba mxareebis (an erT-erTi mxaris) gafrTxilebas, rom 

isini apireben mniSvnelovani aqtis Sesrulebas, rac moxsenie-

bulia, rogorc gafrTxilebis funqcia.410

formis mimarT moTxovnebi, rogorc wesi, asocirdeba po-

tenciurad `saSiS~ garigebasTan. zogierTi avtoris Sexedule-

biT, Tavdeboba swored am kategoriaSi eqceva.411

Tavdeboba aucileblad werilobiTi formiT unda gamoixa-

tos, risTvisac saWiroa Tavdebis werilobiTi gancxadeba, imis 

Sesaxeb, rom igi Tanxmobas acxadebs, kreditoris winaSe pasux-

ismgeblobis kisrebis Taobaze da im piris valdebulebisaT-

vis, romelic kreditoris movales warmoadgens. garda amisa, 

Tavdebobis dokumentSi (xelSekrulebaSi) miTiTebuli unda 

iyos maqsimaluri Tanxa, romlis farglebSic, garanti kis-

rulobs pasuxismgeblobas. werilobiTi formis daucveloba 

gamoiwvevs Tavdebobis Taobaze miRweuli SeTanxmebis baTilo-

410 ix. Markesinis B.S., Unberath H., Johnston A., The German Law of Contract: A Com-
paraƟ ve TreaƟ se, 2nd Ed., Hart Publishing, Oregon, 2006, 84. xelmowera emsaxureba 

qmedebaSi gacnobierebulobis amaRlebas: Laborde C.M., Electronic Signatures 
in InternaƟ onal Contracts, Peter Lang GmbH, Frankfurt am Main, 2010, 29. gamafrTx-

ilebeli funqcia gulisxmobs imas, rom formaloba aiZulebs mxareebs 

Senelebasa da imaze fiqrs, ras akeTeben isini: Cserne P., Freedom of Contract 
and Paternalism: Prospects and Limits of an Economic Approach, Palgrave Macmillan, 
New York, 2012, 110. formis gamafrTxilebeli efeqti imaSi mdgomareobs, 

rom pirma SeiZleba ufro didxans iyoymanos, sanam saTanado wesiT gaaf-

ormebs beWeddasmul dokuments, vidre amas eqneboda adgili zepiri da-

pirebis gacemis win: Treitel G., The Law of Contract, 11th Ed., Sweet & Maxwell, 
London, 2003, 176. Tanamedrove saxelSekrulebo samarTalSi arsebuli 

formis mimarT moTxovnebi SemoRebul iqna, raTa miRweuliyo garkveuli 

sakanonmdeblo miznebi, maT Soris, gaazrebuli SeTanxmebis SesaZleblo-

ba da amgvarad, naCqarevi da windauxedavi gancxadebis Tavidan acileba: 

Zimmermann R., The Law of ObligaƟ ons: Roman FoundaƟ ons of the Civilian TradiƟ on, 
Cape Town, WeƩ on and Johannesburg, 1990, 86.
411 ix. Markesinis B.S., Unberath H., Johnston A., The German Law of Contract: A Com-
paraƟ ve TreaƟ se, 2nd Ed., Hart Publishing, Oregon, 2006, 84.
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basa da Sesabamisad, Tavdebis valdebulebis gauqmebas.412

rogorc aRiniSna, werilobiTi formis moTxovna sxvadasx-

va funqcias asrulebs, rac Tavdebis dacvas emsaxureba. erTi 

mxriv, formas Tavdebis gafrTxilebis funqcia gaaCnia. kerZod, 

SesaZloa, xelSekrulebis dadebis Semdeg, nakisri valdebuleba 

TavdebisTvis didi tvirTi aRmoCndes. Sesabamisad, werilobiTi 

forma icavs mas naCqarevi da daufiqrebeli gadawyvetilebis 

miRebisagan. meore mxriv, forma mtkicebulebiT funqcias as-

rulebs, rac Tavdebobis arsebobisa da misi odenobis Taobaze, 

davis Tavidan acilebis saSualebaa. amasTanave, forma im ris-

kis Semofargvlas axdens, romelic Tavdebma ikisra. praqti-

kaSi, Tavdebobis warmoSoba xelSekrulebis gaformebiT xdeba, 

romelzec, rogorc wesi, xelSekrulebis dadebis nebas weri-

lobiTi formiT orive mxare gamoxatavs. Tumca kanonmdebeli 

formis dacvas mxolod Tavdebis gancxadebisTvis, anu misi 

mxridan Tavdebobis xelSekrulebis dadebisken mimarTuli 

nebis gamovlenisTvis iTxovs. kreditoris mxridan nebis gamov-

lenis formis dacva savaldebulo ar aris da igi konkluden-

turad SeiZleba ganxorcieldes, rac gulisxmobs kreditoris 

mier Tavdebis gancxadebis miRebas.413

Tavdebobis gancxadebis werilobiTi forma dadgenilia 

germaniis samoqalaqo kodeqsis 766-e paragrafiTac. kerZod, 

Tavdebobis xelSekrulebis namdvilobisaTvis saWiroa Tavde-

bobis gancxadebis werilobiTi formiT wardgena. werilobiTi 

gancxadeba unda Seicavdes xelSekrulebis arsebiT Sinaarss, 

rogoricaa kreditorisa da movalis pirovneba da uzrunvel-

sayofi moTxovnis moculoba.414

412 ix. Sengelia r., saqarTvelos samoqalaqo kodeqsis komentari, wig-

ni meoTxe, valdebulebiTi samarTali, kerZo nawili, t. II, muxli 892, 

gamomc. `samarTali~, Tb., 2001, 230.
413 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., jana-

Sia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 548-549.
414 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§766, veli 1, 567.
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yovelive zemoaRniSnulidan gamomdinare, imisaTvis, rom 

Sefasdes, ramdenad saTanadod ganmarta uzenaesma sasamarT-

lom saqarTvelos samoqalaqo kodeqsis 892-e muxlis pirveli 

nawili, mxedvelobaSi unda iqnes miRebuli samarTlis norma-

Ta ganmartebis meTodebi. rogorc ganxiluli saqmidan Cans, 

sakasacio palata am konkretul debulebas sityvasityviTi 

ganmartebiT ar miudga da kanonis teqstis teleologiuri in-

terpretacia moaxdina.

kerZod, am SemTxvevaSi, saxezea teleologiuri SezRud-

viTi ganmartebis (reduqciis) gamoyeneba, ra drosac, kanoni 

SezRudulad ganimarteba, misi miznidan gamomdinare. tele-

ologiuri reduqcia moiTxovs gansakuTrebul legitimacias, 

ramdenadac, am SemTxvevaSi, mosamarTlis mier ignorirebulia 

kanonis sityvasityviTi moTxovna, Sesabamisad, mosamarTle 

konfliqtSi modis Tavis konstituciur valdebulebasTan, 

daemorCilos mxolod konstituciasa da kanons. es prob-

lema mosamarTlem unda gadaWras SezRudviTi (restriqciuli) 

ganmartebiT, ra SemTxvevaSic, kanonSi gamoyenebuli sityva vi-

wrod ganimarteba, Tumca ar scildeba kanonis sityvasityviT 

mniSvnelobas.415 aRniSnuli meTodis meSveobiT, adgili aqvs 

samarTlebrivi normis gamoyenebis sferos SezRudvas, rode-

sac xdeba Sesabamisi urTierTobis moqceva samarTlebrivi 

normis dispoziciaSi.416

rogorc wesi, dauSvebelia iseTi interpretacia, romelic 

kanonmdeblis gadawyvetilebas, normis calsaxad gamoxatuli 

miznisa da mizanSewonilobis Sesaxeb, TvalnaTliv ewinaaRmde-

geba.417 maSasadame, interpretacia imaze Sors ar unda wavides, 

vidre es aucilebelia. igi kanonmdeblis ganzraxulobas ar 

unda gascdes, raTa, SeZlebisdagvarad, dacul iqnes samarT-

415 ix. xubua g., samarTlis Teoria, meore, Sevsebuli da gadamuSavebuli 

gamocema, gamomc. `meridiani~, Tb., 2015, 193-194.
416 ix. hencSeli s., samoqalaqo kazusebis damuSavebis meTodika, gamomc. 

`siesta~, Tb., 2009, 68.
417 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 75.
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lis Tanmimdevruloba da kanonis interpretacia usafuZvlod 

ar unda Sevides kanonmdeblis funqciaTa sferoSi.418

teleologiuri reduqcia, e.i. normis gamoyenebis sferos 

SezRudva maSin aris SesaZlebeli, rodesac saqmis faqtobrivi 

garemoebebi Seefardeba samarTlis normas. saxeze unda iyos 

normis Semadgeneli yvela faqtobrivi elementi, rac iwvevs Se-

sabamisi samarTlebrivi Sedegis dadgomas. Tu mocemulia yvela 

faqtobrivi elementi da dadgenilia samarTlebrivi Sedegic, 

unda ganisazRvros normis konkretuli mizani. kerZod, unda 

Semowmdes, moicavs Tu ara normis mizani mocemul SemTxve-

vas. Tu normis mizani vrceldeba aRniSnul SemTxvevaze, maSin 

moxdeba misi gamoyeneba.419 am konkretul SemTxvevaSi, normis 

Semadgeneli yvela faqtobrivi elementi saxezea, ramdenadac 

saqmeSi arsebuli erTi dokumenti moicavda rogorc Tavdebis 

nebas, kreditoris winaSe pasuxismgeblobis aRebis Taobaze, 

ise im arsebiT pirobebs, romelTa arsebobasac kanonmdebeli 

Tavdebobis namdvilobas ukavSirebs. rac Seexeba Semowmebis 

meore etaps, saqarTvelos samoqalaqo kodeqsis 892-e mux-

lis pirveli nawilis mizania, uzrunvelyos Tavdebis mxridan 

xelSekrulebis dadebisken mimarTuli nebis gamovlenis dafiq-

sireba da Tavdebobis namdvilobis ganmsazRvreli pirobebis 

asaxva xelSekrulebaSi. maSasadame, normis gamoyenebis sferos 

SezRudvis yvela winapiroba dakmayofilebulia.

rogorc cnobilia, normis ganmarteba xorcieldeba samar-

Tlis Sefardebis procesSi, anu konkretul SemTxvevasTan da-

kavSirebiT. amave dros, normis ganmartebas unda hqondes say-

ovelTao da zogadi moqmedebis pretenzia. samarTlis normis 

ganmarteba ar unda Semoifarglebodes mxolod konkretuli 

SemTxveviT. normis ganmartebas unda hqondes zogadi mniSvn-

eloba, normis ganmartebam gonivruli Sedegi unda moitanos 

418 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 63.
419 ix. hencSeli s., samoqalaqo kazusebis damuSavebis meTodika, gamomc. 

`siesta~, Tb., 2009, 69.
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sxva SemTxvevaTa mimarTac.420 am TvalsazrisiT, aRsaniSnavia, 

rom mocemuli ganmarteba moergeba yvela im viTarebas, rode-

sac mxareebs sityvasityviT ar SeusrulebiaT kanonmdeblis 

mier dadgenili formis mimarT moTxovna, Tumca faqtobrivi 

garemobebiT dgindeba, rom Tavdebis mier nebis gamovlenaSi 

eWvis Setanis safuZveli ar arsebobs da xelSekrulebis Si-

naarsic yvela arsebiT pirobas moicavs.

mocemul konteqstSi, sainteresoa saqarTvelos samoqa-

laqo kodeqsis 802-e muxlis pirveli nawilis Sinaarsic, ro-

melic avaldebulebs sadazRvevo kompanias, Caabaros damz-

Rvevs xelmowerili sabuTi, dazRvevis xelSekrulebis Sesaxeb, 

rasac sadazRvevo mowmoba (polisi) ewodeba. maSasadame, daz-

Rvevis xelSekrulebis gaformebis Semdeg, mzRvevelma kontra-

hents unda gadasces aRniSnuli sabuTi. es ukanaskneli mxareTa 

Soris sadazRvevo urTierTobis arsebobas adasturebs. Tumca 

praqtikaSi, rogorc wesi, kompania aformebs erT dokuments, 

romelic warmoadgens rogorc dazRvevis xelSekrulebas, ise 

poliss. cxadia, amgvari midgoma ar ewinaaRmdegeba 802-e mux-

lis moTxovnas, mTavaria, polisi akmayofilebdes amave muxlis 

meore nawiliT gansazRvrul yvela pirobas.421

saboloo jamSi, rogorc irkveva, ganxilul saqmesTan 

mimarTebiT, saqarTvelos uzenaesma sasamarTlom ixelmZRvane-

la samarTlis normaTa ganmartebis meTodiT, am SemTxvevaSi, 

teleologiuri interpretaciiT da kanonis teqsti sityva-

sityviT ar waikiTxa. kerZod, palatam SezRudviTi ganmarteba 

gamoiyena, riTac normis gamoyenebis sferos SezRudva moax-

420 ix. xubua g., samarTlis Teoria, meore, Sevsebuli da gadamuSavebuli 

gamocema, gamomc. `meridiani~, Tb., 2015, 186.
421 ix.: ciskaZe m., saqarTvelos samoqalaqo kodeqsis komentari, wigni meo-

Txe, valdebulebiTi samarTali, kerZo nawili, t. II, muxli 802, gamomc. 

„samarTali“, Tb., 2001 119-120; ciskaZe m., nebayoflobiTi dazRvevis 

samarTlebrivi regulireba, gamomc. „meridiani“, Tb., 2001, 21. analogi-

uri midgoma fiqsirdeba qarTul sasamarTlo praqtikaSic: iremaSvili 

q., samoqalaqo kodeqsis onlainkomentari, muxli 802, veli 2, xelmisawv-

domia <hƩ p://www.gccc.ge>, [15/03/2016].
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dina da saqmeSi arsebuli erTi dokumenti sakmarisad miiCnia 

Tavdebobis namdvilobis formaluri kriteriumis dasakmayo-

fileblad.

dabolos, misasalmebelia is faqti, rom saqarTvelos samo-

qalaqo kodeqsis Tanamedrove komentatorebisTvis, miTiTebu-

li saqme saxelmZRvanelo gadawyvetilebad iqca, winamdebare 

naSromSi dasmuli sakiTxis ganmartebasTan dakavSirebiT.422

2.2.3. sesxi

saqarTvelos samoqalaqo kodeqsis 628-e muxliT dadgenil 

formis mizans safuZvlad udevs gamafrTxilebeli funqcia.423 

masSi, sesxis Sepirebis namdvilobisaTvis, kanonmdebelma saval-

debulo werilobiTi forma gaiTvaliswina, ramdenadac, amgvari 

xelSekruleba gansakuTrebiT sariskod miiCnia da isurva, rom 

dampirebeli gafrTxilebul iqnes naCqarevad dapirebis mice-

misagan Tavis Sekavebis Taobaze.424 igive gamomdinareobs am wes-

sa da saqarTvelos samoqalaqo kodeqsis 628-e  muxlis pirvel 

winadadebas Soris arsebuli mWidro urTierTkavSiridan, ro-

melic gamsesxebels aniWebs uflebas, kvlav gaTavisufldes 

valdebulebis warmomSobi Sepirebisagan, Tu sesxis micema, meo-

re mxaris qonebrivi mdgomareobis gauaresebis gamo, SesaZloa 

sakmaod sarisko gaxdes.425

Tu moxdeba Sedareba namdvil sesxis xelSekrulebasa, rom-

lis dasadebad kanoni ar iTvaliswinebs savaldebulo formis 

422 ix. WeWelaSvili z., samoqalaqo kodeqsis onlainkomentari, muxli 892, 

veli 3, xelmisawvdomia <hƩ p://www.gccc.ge>, [24/02/2016].
423 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 232.
424 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 234.
425 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, sq. 6, 234.
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dacvas, da sesxis Sepirebas Soris, romlisTvisac dadgenilia 

savaldebulo forma da wamoiWreba kiTxva, Tu ra safuZvliT 

aris ganpirobebuli kanonis amgvari gansxvavebuli moTxovne-

bi, aRmoCndeba, rom sesxis xelSekruleba, rogorc realuri 

xelSekruleba, saqarTvelos samoqalaqo kodeqsis 623-e muxlis 

Sesabamisad, dadebulad ar iTvleba mxolod mxareTa SeTanxme-

biT. savaldebuloa sesxis gamsesxeblis mier msesxeblisaTvis 

gadacema. am gziT uzrunvelyofilia gamafrTxilebeli fun-

qcia. pirs, romelic sesxs sxva pirs gadascems, rogorc wesi, 

gacnobierebuli aqvs sakuTari moqmedeba da masTan dakavSire-

buli SesaZlo safrTxe.426

sesxis micemamde, gamsesxeblis Tanxmoba sesxis micemis 

Taobaze warmoadgens mxolod sesxis Sepirebas, saqarTvelos 

samoqalaqo kodeqsis 628-e muxlis me-2 winadadebis gagebiT, 

romlis dadebisas, werilobiTi formis daucveloba ar warmo-

Sobs valdebulebas. amdenad, safrTxes, romlis Sesaxebac gam-

sesxebeli werilobiTi formis dacvis gziT unda iqnes gafrTx-

ilebuli, sarisko valdebulebis warmoSoba warmoadgens, xolo 

valis ukan dabrunebis moTxovnis gadavadeba, ZiriTadad, Se-

darebiT naklebad uqmnis safrTxes mis interess. saSiSroeba 

ufro adre warmoiSva, sesxis Sepirebis Sedegad warmoSobili 

valdebulebis an sesxis xelSekrulebiT gaTvaliswinebuli 

Tanxis gadaxdis gamo. Seqmnili mdgomareobis ubralod ga-

davadeba, rogorc wesi, SedarebiT naklebad aris riskTan 

dakavSirebuli. amdenad, zemoaRniSnuli ar gansxvavdeba sxva 

moTxovnis gadavadebisagan, rac gansazRvruli formis daucve-

ladac aris SesaZlebeli.427

426 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 234.
427 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 234-235.
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2.2.4. xelSekruleba qonebis gadacemis Sesaxeb

gansaxilvel funqciasTan dakavSirebiT, sainteresoa, agreTve, 

saqarTvelos samoqalaqo kodeqsis 321-e muxli, romlis mixed-

viT, xelSekruleba, romliTac erTi mxare iRebs valdebule-

bas, mTeli Tavisi amJamindeli qoneba, an qonebis nawili sxvas 

gadasces, an uzufruqtiT datvirTos igi, werilobiT formas 

moiTxovs. cxadia, es norma mxareebs naCqarevi gadawyvetilebis 

miRebisagan icavs.428

2.2.5. saarbitraJo SeTanxmeba

ganzraxvis seriozulobis funqciis mniSvneloba ikveTeba saar-

bitraJo SeTanxmebasTan mimarTebiTac. saarbitraJo SeTanxmeba 

unda daidos werilobiTi formiT. es debuleba, wlebis ganma-

vlobaSi Seucvlelad iTvleboda. formis dacvas principuli 

mniSvneloba hqonda da aqvs im gansakuTrebuli samarTlebrivi 

Sedegis gamo, rac saarbitraJo SeTanxmebas mohyveba. mxaris 

mier arbitraJis sasargeblod sasamarTlosaTvis mimarTvis 

uflebaze uaris Tqma aucileblad unda iyos dafiqsirebuli 

Sesabamisi obieqturi formiT, raSic Cans, rom saarbitraJo Se-

Tanxmebis werilobiT formas, sxva miznebTan erTad, axasiaTebs 

gafrTxilebis mizani.429

2.3. mkafioobis funqcia

2.3.1. zogadad

werilobiTi formis upiratesoba mdgomareobs imaSi, rom nebis 

gamovlenis es saSualeba ganawyobs garigebis mxareebs, ufro 

mkafiod Camoayalibon misi Sinaarsi. garda amisa, rogorc 

428 ix. mariamiZe g., valdebulebiTi samarTali, zogadi nawili, I nawili, I 

gamocema, gamomc. `raizi~, Tb., 2011, 40.
429 ix. kaJaSvili g., saarbitraJo SeTanxmebis samarTlebrivi Sedegebis 

gavrceleba mesame pirebze, Jurn. „qarTuli biznes samarTlis mimoxil-

va“, #2, 2013, 84, 94.
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samarTlianad amtkicebdnen, `Tu zepiri garigebis detalebi..., 

drois garkveuli periodis gasvliT, SeiZleba waiSalos misi 

monawileebisa da sxva pirTa mexsierebidan, werilobiTi te-

qsti iZleva garigebis pirobebis aRdgenis saSualebas nebis-

mier dros, rodesac es saWiroa~430. moqmedebs prezumfcia, rom 

qaRaldze obieqturad gamoxatuli asaxavs piris nebas, ro-

melic debs garigebas. nebis gamovlenis werilobiTi gafor-

mebis aucileblobam, SesaZloa gavlena moaxdinos garigebis Si-

naarszec, ramdenadac, arcTu iSviaTad, mxareebi, werilobiTi 

dokumentis Sedgenisas, cdiloben Camoayalibon Tavisi neba 

ufro gasagebad, naTlad da mkafiod. werilobiTi gaformebis 

aucileblobam, SesaZloa aseve ganawyos mxareebi, SeaTanxmon is 

pirobebi, romlebic garigebis zepirad dadebisas ar iqneboda 

daTqmuli, e.i. werilobiTi forma uzrunvelyofs garigebis Si-

naarsis formulirebis mkafioobas (Inhaltsklarheit).431

saqarTvelos samoqalaqo kodeqsi xelSekrulebas dadebu-

lad miiCnevs, Tu mxareebi yvela arsebiT pirobaze SeTaxmdnen, 

saamisod gaTvaliswinebuli formiT. arsebiTi pirobebi Camo-

yalibebuli unda iyos kanoniT gaTvaliswinebuli iseTi obi-

eqturi formiT, rac maT adekvatur gagebasa da ganmartebas 

uzrunvelyofs. cxadia, Tu xelSekrulebis pirobebis zusti 

Sinaarsis dadgena ver xerxdeba, mis samarTlebriv Sedegebze 

saubari saR azrs moklebuli iqneba.432 amdenad, xelSekrulebis 

430 ix. Покровский Б.В., Понятие и значение письменной формы сделок в советском 
гражданском праве, Труды института философии и права Академии Казахской ССР., 
Т. 4., Алма-Ата, 1960, 164, cit.: Татаркина К.П., Форма сделок в гражданском 
праве России, Изд. ТУСУРа, Томск, 2012, 59.
431 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 59. amdenad, dokumentis moTxovna aseve amartivebs SeTanx-

mebis Sinaarsis dadgenis problemas: Treitel G., The Law of Contract, 11th Ed., 
Sweet & Maxwell, London, 2003, 176.
432 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

52. Sesabamisad, garigebis werilobiTi formis dacvis mizans warmoad-

gens xelSekrulebis Sinaarsis zustad gansazRvra: xubua g., ToTlaZe l. 

(red.), ganmartebiTi iuridiuli leqsikoni, gamomc. “Berliner WissenschaŌ s-
Verlag”, berlini, 2012, 114.
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formis funqcia mdgomareobs mxareTa mier gamovlenili nebis 

sworad asaxvasa da sakanonmdeblo damagrebaSi. xelSekrulebis 

forma mis monawile mxareTa nebis gamovlenas amagrebs da sru-

lad asaxavs mas.433

saboloo jamSi, formis gaTvaliswineba SedarebiT uzrun-

velyofs xelSekrulebis damdebi mxareebis daculobas mosa-

lodneli gaugebrobisagan. maT naklebad SeeqmnebaT urTierT-

gamomricxavi da mravalmniSvnelovani gamonaTqvamis, uCveulo 

debulebis, standartuli pirobis bundovanebisa da nebis 

gamovlenis ganmartebasTan dakavSirebuli problema.434

uzrunvelyofis saSualebaTa umetesoba praqtikaSi, miuxe-

davad imisa, iTvaliswinebs Tu ara kanoni savaldebulo weri-

lobiT formas, formdeba werilobiT. amgvari midgomis miza-

nia uzrunvelyofis saSualebaTa individualizeba da maTgan 

gamomdinare moTxovnis naTeli dokumentireba.435

2.3.2. pirgasamtexlo

pirgasamtexlos warmoSobis aucilebeli winapirobaa mxareebis 

Sesabamisi SeTanxmebis arseboba. pirgasamtexlo formasaval-

debulo garigebaa. SeTanxmebis namdvilobisaTvis aucilebelia 

werilobiTi forma maSinac ki, roca ZiriTadi xelSekruleba 

zepirad daido. werilobiTi formis moTxovna umTavresad aix-

sneba imiT, rom pirgasamtexlos SeTanxmebisaTvis aucilebelia 

im ZiriTadi samarTalurTierTobisa da misgan gamomdinare 

valdebulebis gansazRvra, romlis uzrunvelsayofadac igi 

ideba. mxareebi werilobiT SeTanxmebaSi aRweren yvela arsebiT 

pirobas pirgasamtexlos Tanxis an misi gansazRvris meTodis 

CaTvliT, riTac mxareTa Soris arsebuli urTierToba ufro 

433 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 149.
434 ix. pepanaSvili n., biznes samarTali: saerTaSoriso biznesis samarT-

lebrivi regulireba, gamomc. `bona kauza~, Tb., 2011, 148.
435 ix. Wanturia l., kreditis uzrunvelyofis samarTali, gamomc. `samar-

Tali~, Tb., 2012, 52.
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cxadi xdeba. winaaRmdeg SemTxvevaSi, sakmaod garTuldeboda 

simarTlis dadgena Tavad pirgasamtexlos SeTanxmebis, misi Si-

naarsisa da odenobis Taobaze. zepiri formiT SeTanxmeba aseve 

gaarTulebda ZiriTadi xelSekrulebis identificirebas.436 ze-

moaRniSnulidan gamomdinare, naTeli da logikuria motivi, 

romliTac xelmZRvanelobda kanonmdebeli am gadawyvetilebis 

miRebisas.437

2.3.3. valis arsebobis aRiareba

mkafioobis funqciasTan mimarTebiT, sainteresoa, agreTve, va-

lis arsebobis aRiarebis xelSekruleba, romelic unda daidos 

werilobiT. am normis mizani usafrTxoebis uzrunvelyofaSi 

mdgomareobs, radgan amgvari aRiareba axali valdebulebis 

warmoSobis safuZvelia da masSi saeWvo araferi ar unda iyos.438

2.3.4. saaqcio sazogadoebis wesdeba

saaqcio sazogadoebis wesdebis erT-erTi funqcia imaSi gamoix-

ateba, rom igi warmoadgens ukve dafuZnebuli sazogadoebi-

saTvis, damfuZnebeli partniorebis survilidan gamomdin-

are, samarTlebrivad damoukidebel dokuments, korporaciis 

konstitucias, sadac sawarmos saqmianobisa da organizaciis 

ZiriTadi struqturaa Camoyalibebuli.439

436 germanel avtorTa umetesoba, miuxedavad imisa, rom kanoni pirgasam-

texlos savaldebulo formas ar adgens, mtkicebulebiTi sirTuleebis 

Tavidan aridebis mizniT, werilobiTi SeTanxmebis gaformebas emxroba: 

ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., janaSia l., 

saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, sq. 1475, 594.
437 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 594.
438 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 341, gamomc. 

`samarTali~, Tb., 2001, 179.
439 ix. burduli i., saaqcio samarTlis safuZvlebi (germanuli da qar-

Tuli samarTlis magaliTze), t. I, gamomc. `meridiani~, Tb., 2010, 417.
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2.4. mtkicebis funqcia

2.4.1. zogadad

erT-erT mTavar funqcias, romelsac asrulebs garigebis weri-

lobiTi forma, warmoadgens mtkicebulebiTi funqcia (Beweis-
funkƟ on). werilobiTi dokumentis Sedgenisas, mxareTa neba pou-

lobs obieqtur gamoxatulebas da iRebs ganmtkicebas, drois 

xangrZlivi periodis ganmavlobaSi. nebis gamovlenis Sinaarsi 

SeiZleba dadgindes ara mxolod im momentSi, aramed droTa 

ganmavlobaSi, misi dadebis Semdgom. dokumenti, romelic Se-

qmnes mxareebma da romelic asaxavs xelSekrulebis monawileTa 

nebas, warmoadgens garigebis dadebis mtkicebulebas, romelic 

adasturebs misi dadebis ara mxolod faqts, aramed mxareTa 

mier SeTanxmebul pirobebsac. werilobiTi forma, rogorc mt-

kicebulebis Seqmnis saSualeba, gansakuTrebiT mniSvnelovania 

iseTi garigebis dadebisas, romelsac gaaCnia didi mniSvneloba 

ara mxolod maTi monawileebisaTvis, aramed mesame pirebisT-

visac.440

im SemTxvevaSi, rodesac mxareebi, xangrZlivi zepiri mo-

laparakebis Sedegad, miaRweven garkveul SeTanxmebas da am Se-

Tanxmebas xelSekrulebas uwodeben, ra Tqma unda, SesaZlebe-

lia, rom maT Soris ganviTardes Sesabamisi saxelSekrulebo 

urTierToba. xSir SemTxvevaSi, saxelSekrulebo urTierTo-

bebis Tanmdevi procesi da Sedegia, rom  xelSekrulebis mxa-

reebs Soris, amave xelSekrulebasTan dakavSirebul sakiTxebze, 

warmoiSvas garkveuli xasiaTis dava. davis sagans, SesaZloa, 

Tundac, Tavad is sakiTxi warmoadgendes, daido Tu ara mx-

areTa Soris xelSekruleba. bunebrivia, aseTi sakiTxebis samt-

440 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 59-60. erT-erTi cnobili romanisti formis swored am fun-

qcias gulisxmobs, rodesac miuTiTebs, rom formaluri garigebis meS-

veobiT, garigebis damamtkicebeli sabuTi ufro damarwmunebeli xdeba: 

denburgi h., pandeqtebi, t. I, zogadi nawili, tfilisis universitetis 

gamocema, tf., 1928, 243.
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kiceblad saWiroa, mxareebma warmoadginon garkveuli saxis mt-

kicebuleba. Sesabamisad, calkeuli tipis xelSekrulebisaTvis 

dawesebuli werilobiTi forma, aseT SemTxvevaSi, saukeTeso 

mtkicebulebas warmoadgens xelSekrulebasTan dakavSirebul 

sakiTxebTan mimarTebiT.441

garigebis dadebis dros ama Tu im formaluri moTxov-

nis dacvis aucileblobis Sesaxeb kanonis normis SemoRebisas, 

kanonmdebels garkveuli mizani aqvs.442 am SemTxvevaSi, formis 

damdgeni normis funqcia aris is, rom nebis gamovlena ufro 

advilad dasamtkicebeli gaxdes.443

werilobiTi forma xelSekrulebis namdvilobis damate-

biTi pirobaa da imitom damkvidrda samarTalSi, rom mtkicebis 

procesSi, borotad ar gamoyenebuliyo mowmis Cveneba.444 mowmis 

Cvenebis gamoricxva samarTlebrivi politikis TvalsazrisiT 

nakarnaxevi unda iyos, mtkicebulebis aRniSnuli saSualebis 

arasaimedoobiT.445

441 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 89. 

am sakiTxTan dakavSirebiT, agreTve ix.: Todua m., vilemsi h., valdebule-

biTi samarTali, saqarTvelos axalgazrda iuristTa asociacia, 2006, 

106; Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 110; xubua g., ToTlaZe l. (red.), ganmartebiTi 

iuridiuli leqsikoni, gamomc. “Berliner WissenschaŌ s-Verlag”, berlini, 2012, 

114; Чантурия Л., Свобода и ответственность: право и правосудие постсоветской 
эпохи, Изд. “САНИ”, Тбилиси, 2004, 70.
442 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 60.
443 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§125, veli 1, 50.
444 ix.: Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 108; Чантурия Л., Свобода и ответственность: право и 
правосудие постсоветской эпохи, Изд. “САНИ”, Тбилиси, 2004, 68.
445 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 60.
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maSasadame, formas is daniSnulebac aqvs, rom igi nebis 

gamovlenis mtkicebis garantiaa. formis ararsebobis SemTx-

vevaSi, veravin SeZlebs mis dadasturebas.446

saqarTvelos uzenaesma sasamarTlom Tavis erT-erT 

gadawyvetilebaSi447 garigebis formis funqciis mniSvnelovan 

aspeqtad swored mtkicebis gaadvileba gamohyo. marTlac, wer-

ilobiTi dokumentis arseboba, ra Tqma unda, aiolebs garigebis 

monawileTa nebis dadgenas da amiT ki _ mtkicebis process.448

garigebis formis mocemuli funqciis mniSvneloba araer-

Ti magaliTis safuZvelze SeiZleba dadasturdes.

2.4.2. uZrav nivTze sakuTrebis SeZena

2.4.2.1. formis mniSvneloba uZrav nivTze sakuTrebis SeZenisaTvis

saqarTvelos samoqalaqo kodeqsis 183-e muxli kategoriulad 

adgens im mtkicebulebaTa wres, romlis meSveobiTac, uZrav 

nivTze sakuTrebis uflebis SeZena unda dadasturdes. aseT 

mtkicebulebas warmoadgens werilobiTi formiT dadebuli ga-

rigeba da misi sajaro reestrSi registracia.449

sainteresoa erT-erTi gamokiTxuli mosamarTlis mier 

moyvanili saqme, romelic exeboda uZrav nivTze nardobas. ma-

sala iyo menardis. misi azriT, am SemTxvevaSi, daismis sakiTxi, 

aSenebis Semdgom, sakuTrebis uflebis gadacemisTvis saWiroa 

Tu ara formis dacva (saqarTvelos samoqalaqo kodeqsis 629-e 

446 ix. zoiZe b., sakonstitucio kontroli da RirebulebaTi wesrigi saqa-

rTveloSi, germaniis teqnikuri TanamSromlobis sazogadoeba (GTZ), Tb., 

2007, 26.
447 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2008 wlis 5 seqtembris #as-950-1256-07 gan-

Cineba, miT.: Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. 

`samarTali~, Tb., 2011, 336.
448 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 336-337.
449 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2012 wlis 19 ivlisis #as-333-318-2012 gadawyvetileba.
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muxlis me-2 nawili), anu erTian nardobaSi unda ganixilebodes, 

Tu gadacemis forma aris saWiro.450

interess imsaxurebs kidev erTi gamokiTxuli mosamarT-

lis mier dasaxelebuli saqme, romelSic movlenebi viTardeba 

1998 wels. kerZod, gadawyda qalaqis iubilisTvis bina gadae-

caT wyvilisTvis, risTvisac Catarda konkursi. gamarjvebuls 

gadasces gasaRebi. amJamad, mimdinareobs dava am wyvilis mxri-

dan, rom sakuTrebaSi gadaeceT es bina, arsebuli wesis mixed-

viT.451

maSasadame, sakiTxavia, ramdenad aris aucilebeli uZrav 

nivTze sakuTrebis gadasacemad formis dacva, rodesac saqme 

exeba nardobis xelSekrulebis an konkursis, rogorc calmxri-

vi garigebis, safuZvelze nivTis gadacemas.

marTalia saqarTvelos samoqalaqo kodeqsi ar Seicavs 

raime specialur normas nardobis xelSekrulebis formis 

Taobaze, Tumca, aseT SemTxvevaSi, gamoyenebul unda iqnes is 

normebi, romlebic zogadad xelSekrulebis namdvilobisTvis 

aris saWiro. kerZod, saubaria saqarTvelos samoqalaqo kod-

eqsis 68-e da 328-e muxlebiT dadgenil wesebze.452 analogiu-

rad, sazRvargareTis qveynebis kanonmdeblobaSi, zogadi wesis 

Tanaxmad, nardobis xelSekruleba miekuTvneba formaTavisuf-

al xelSekrulebaTa ricxvs. amasTan, kanoniT gaTvaliswinebul 

SemTxvevaSi, magaliTad, rodesac nardobis xelSekruleba exe-

ba uZrav qonebas, igi unda daidos werilobiTi formiT.453

marTlac, sayuradReboa, rom saqarTvelos samoqalaqo 

kodeqsis 629-e muxlis me-2 nawilis pirvel winadadebaSi aRniS-

nulia mxolod is, rom Tu nardoba iTvaliswinebs raime nake-

Tobis damzadebas da menarde mas amzadebs Tavis mier SeZenili 

masaliT, maSin igi SemkveTs gadascems sakuTrebas damzadebul 

450 mosamarTle (Tbilisi).
451 mosamarTle (rusTavi).
452 ix. ZlieriSvili z., nardobis xelSekrulebis samarTlebrivi buneba, 

gamomc. `meridiani~, Tb., 2011, 28-29.
453 ix. ZlieriSvili z., nardobis xelSekrulebis samarTlebrivi buneba, 

gamomc. `meridiani~, Tb., 2011, 228-229.
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nakeTobaze. Sesabamisad, uZravi nivTis SemTxvevaSi, gamosayene-

belia garigebis safuZvelze uZrav nivTze sakuTrebis SeZenis 

wesi. cxadia, es gulisxmobs imas, rom sakuTrebis uflebis ga-

dacemisTvis saWiro iqneba kanoniT dadgenili formis dacva.

swored zemoaRniSnuli msjelobidan gamomdinare, sru-

liad bunebrivad unda CaiTvalos is faqti, rom konkursSi 

gamarjvebuli zemoxsenebuli wyvili davobs binis sakuTrebaSi 

gadmocemis Taobaze, ramdenadac ar momxdara uZrav nivTze sa-

kuTrebis gadacemis wesis dacva.

dabolos, mocemul konteqstSi, interess imsaxurebs kidev 

erTi saqme qarTuli sasamarTlo praqtikidan, romelSic aRin-

iSna, rom saqarTvelos samoqalaqo kodeqsi kerZo samarTlis 

subieqtis mier nebayoflobiT auqcionze gankargul uZrav 

qonebaze nasyidobis gaformebisa da sakuTrebis warmoSo-

bis raime gansxvavebul wess ar adgens. Sesabamisad, garigebis 

formisadmi Sesabamisobis sakiTxi unda gadawydes saqarTvelos 

samoqalaqo kodeqsiT uZravi qonebis gasxvisebisas dadgenili 

zogadi wesebis Sesabamisad.454

amdenad, ganviTarebuli msjeloba iZleva imgvari daskv-

nis gamotanis saSualebas, rasac saqarTvelos uzenaesma sa-

samarTlomac gausva xazi Tavis erT-erT gadawyvetilebaSi. 

kerZod, sakasacio palatam aRniSna, rom saqarTvelos samoqa-

laqo kodeqsis normebiT (323-e da 183-e muxlebi), uZrav niv-

Tze sakuTrebis uflebis gadacemisaTvis arsebiTi mniSvneloba 

ara aqvs, Tu ra valdebulebiTi urTierToba udevs safuZvlad 

sakuTrebis uflebis gadacemas, aucilebelia misi werilobiT 

Sedgena.455

454 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2016 wlis 9 martis #as-898-848-2015 ganCineba.
455 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2012 wlis 24 ivlisis gadawyvetileba #as-221-213-2012.
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2.4.2.2. formis naklis gamosworeba dadasturebiT

erT-erT saqmeSi456, r. g-m sarCeli aRZra sasamarTloSi i. s-sa 

da T. j-s winaaRmdeg, uZravi qonebis nasyidobis xelSekrulebis 

baTilad cnobis Sesaxeb, Semdegi safuZvliT. j. x-sa (uZravi 

qonebis Tavdapirveli mesakuTre) da r. g-s Soris daido bi-

nis nasyidobis xelSekruleba. Tumca r. g-s xelSekrulebis 

kanoniT dadgenili wesiT gaformebis saSualeba ar hqonda, 

amitom mxareTa SeTanxmebiT, j. x-m generaluri mindobilobiT 

mosarCelis axlo naTesavs, d. i-s gadasca sadavo nivTis gasx-

visebis uflebamosileba. 

faqtobrivad, r. g-m j. x-sagan nivTi SeiZina zepiri SeTanx-

mebis safuZvelze. r. g-m mainc ver moaxerxa binis gadafor-

meba. 2002 wels, j. x gardaicvala. am drois ganmavlobaSi, bina 

iyo r. g-s faqtobriv mflobelobaSi, romelmac igi imgvarad 

gadaakeTa, rom misi damoukideblad gasxviseba teqnikurad 

SeuZlebeli iyo. r. g-sTvis cnobili gaxda, rom i. x-m (j. x-s 

memkvidrem) sadavo bina gaasxvisa T. j-ze, romelic informire-

buli iyo nivTis uflebrivi naklis Sesaxeb.

saapelacio sasamarTlos mosazrebiT, r. g-e xelSek-

rulebis gauqmebis moTxovnis uflebis mqone pirs ar warmoad-

gens. kerZod, sasarCelo moTxovnis safuZvlad mxare miiCnevda 

sadavo garigebiT Tavisi uflebis darRvevas, vinaidan, sada-

vo xelSekrulebis dadebamde, gasxvisebuli bina man SeiZina, 

Tumca, r. g-es nasyidobis xelSekruleba saqarTvelos samoqa-

laqo kodeqsis 183-e muxliT gaTvaliswinebuli formis dac-

viT ar gauformebia da amave kodeqsis 59-e da 68-e muxlebiT, 

garigeba ucilod baTilia. sasamarTlom CaTvala, rom aRniS-

nuli xelSekrulebis namdvilobaze gavlenas ver moaxdens i. 

x-is mier sarCelis cnobis faqti, radgan, faqtobrivad, mopa-

suxem daadastura ara Tavisi, aramed sxva piris, j. x-is mier 

456 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2007 wlis 23 aprilis gadawyvetileba #as-

818-1182-07.
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garigebis dadebis faqti.

sakasacio palatis azriT, mocemul SemTxvevaSi, r. g-s, 

kanoniT gaTvaliswinebuli wesiT, unda daedasturebina binis 

yidvis faqti. sasamarTlo ver gaiziarebs im mosazrebas, rom 

aRniSnuli garemoeba sasamarTlos unda daedgina, Tavad r. g-

isa da mopasuxe i. x-is mier micemuli ganmartebebis safuZvel-

ze, vinaidan saqarTvelos samoqalaqo kodeqsis 183-e muxlis 

mixedviT, uZravi nivTis SesaZenad aucilebelia garigebis wer-

ilobiTi formiT dadeba da SemZenze am garigebiT gansazRvru-

li sakuTrebis uflebis registracia sajaro reestrSi. aRniS-

nuli normis Sinaarsidan gamomdinare, uZrav nivTze ufleba 

unda dadasturdes mxolod kanonmdeblobiT dadgenili for-

miT, kerZod, r. g-sa da j. x-s Soris werilobiT gaformebuli 

nasyidobis xelSekrulebiTa da sadavo uZravi nivTis kasato-

ris saxelze sajaro reestrSi registraciiT.

uzenaesma sasamarTlom ganmarta saqarTvelos samoqalaqo 

kodeqsis 68-e da 59-e muxlebi da miuTiTa, rom uZravi nivTis 

nasyidobis garigebisaTvis kanonmdebeli iTvaliswinebs weril-

obiT formas. aRniSnulidan gamomdinare, r. g-sa da j. x-s mier 

nasyidobis xelSekrulebis zepirad dadebis dadasturebis pi-

robebSic, kanoniT dadgenili forma ar yofila daculi da 

maT Soris dadebuli xelSekruleba aris ucilod baTili, 

romelsac raime iuridiuli mniSvnelobis Sedegi ver mohyveba.

ar aris gasaziarebeli literaturaSi gamoTqmuli mosaz-

reba, rom mocemul gadawyvetilebaSi, saqarTvelos uzenaesma 

sasamarTlom uaryo, rom formis daucvelad dadebuli ga-

rigebis gadarCenis erT-erTi saSualebaa agreTve, misi dada-

stureba.457

erT-erT adrindel saqmeSi458, sakasacio sasamarTlom 

457 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. `meridiani~, Tb., 2014, 263.
458 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2004 wlis 12 martis gadawyvetileba #as-770-

1395-03.



147

ganmarta saqarTvelos samoqalaqo kodeqsis 61-e muxli da 

aRniSna, rom arara garigeba maSin aris saxeze, roca misi Sede-

gunarianoba gamomdinareobs ama Tu im zustad gansazRvruli 

safuZvlidan, rogoricaa, magaliTad, formis daucveloba. 

arara garigeba misi dadebis momentidanve baTilia da mas nam-

dvilad ver aqcevs verc mxareTa neba da verc sasamarTlos 

gadawyvetileba. mxareebis mier garigebis dadasturebiT, arara 

garigeba ar SeiZleba iqces namdvil garigebad. dadasturebis 

faqti sinamdvileSi ganixileba, rogorc garigebis xelaxla 

dadeba. dadasturebiT, mxareebi asworeben im nakls, ramac ga-

rigebis baTiloba gamoiwvia da garigeba namdvilad CaiTvleba 

mxolod kanoniT gaTvaliswinebul aucilebel formaSi misi 

moqcevis droidan.459

maSasadame, saqarTvelos uzenaesi sasamarTlos praqtiki-

dan ori gadawyvetilebis moyvanis safuZvelze dasabuTda, rom 

sasamarTlo praqtikisaTvis ucxo ar aris formis daucvelad 

dadebuli garigebis dadasturebis sakiTxi da igi ar uaryofs 

aseT SesaZleblobas arcerT miTiTebul gadawyvetilebaSi. 

Sesabamisad, aRniSnulze dayrdnobiT, aramarTebulad unda 

Sefasdes literaturaSi gamoTqmuli azri, rom sasamarTlo 

ar aRiarebs dadasturebas formis daucvelad dadebuli ga-

rigebis gadarCenis erT-erTi saSualebad.

gansaxilvel sakiTxTan mimarTebiT aseve sainteresoa 

erT-erTi gamokiTxuli mosamarTlis mier moyvanili saqme, 

romelSic uZravi nivTi faqtobrivad iyo gadacemuli. mxarem 

baTiloba moiTxova. orive adasturebda, rom garigeba Sedga. 

gadawyvetileba ar miRebula, radgan mxareebi morigdnen da sar-

459 maSasadame, gasaTvaliswinebelia dadasturebis formac. dadastureba 

unda moxdes garigebis dadebisaTvis aucilebeli formiT. winaaRmdeg 

SemTxvevaSi, dadastureba ver warmoSobs samarTlebriv Sedegebs. uzenae-

si sasamarTlos am gadawyvetilebaSi xazgasmulia swored dadasturebis 

formis mniSvneloba: kikabiZe g., formis funqcia Sromis samarTalSi, 

upiratesad xelSekrulebis magaliTze, wignSi: CaCava s., zaaliSvili v. 

(red.), Sromis samarTali (statiaTa krebuli) III, gamomc. `meridiani~, Tb., 

2014, 267.
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Celi gaixmes. amave respondentis azriT, mosamarTle warsul-

ze axdens reagirebas. orive mxare Tu adasturebs sasamarTlo 

procesze, mosamarTle notariusis funqcias asrulebs, oRond 

warsulTan mimarTebiT. misive informaciiT, saqmis ganmxilve-

li mosamarTle fiqrobda saqarTvelos samoqalaqo kodeqsis 

me-8 muxliT gaTvaliswinebul keTilsindisierebis principze 

dayrdnobas.460

am konteqstSi, interess imsaxurebs kidev erTi gamokiTx-

uli mosamarTlis mosazreba, rom uZrav nivTebTan mimarTe-

biT Tu ar aris formis moTxovnebi daculi, mosamarTleebs 

ZiriTadad uWirT garigebis gadarCena, miuxedavad imisa, rom 

dadgenadia neba. Tumca misive TqmiT, iyo saqme, romelSic dai-

do nasyidobis xelSekruleba, sajaro reestrSi registracia 

ar momxdara, Tumca administraciuli TvalsazrisiT, masze xe-

laxali privatizeba ganxorcielda.461

2.4.3. pirobadebuli sakuTreba

miuxedavad imisa, rom kanoni mxareebs formasTan dakavSirebul 

imperatiul moTxovnebs ar uwesebs, literaturasa da samar-

TalwarmoebaSi gabatonebuli mosazrebis Tanaxmad, umjobesia 

pirobadebuli sakuTrebis werilobiTi formiT Camoyalibeba. 

upirveles yovlisa, es gamyidvels exeba, radgan mtkicebis 

tvirTi sasamarTloSi swored mas awevs.462

2.4.4. ipoTekiT uzrunvelyofili sabanko kreditis xelSekruleba

ipoTekiT uzrunvelyofili sakredito xelSekruleba Sed-

genil unda iqnes im formiT, romelic warmoadgens sakmaris 

460 mosamarTle (Tbilisi).
461 mosamarTle (rusTavi).
462 ix. bzekalava e., pirobadebuli sakuTreba qarTuli da germanuli 

samarTlis mixedviT (SedarebiTi analizi), wignSi: gegenava d., jorbenaZe 

s. (red.), besarion zoiZe 60 (saiubileo gamocema), daviT batoniSvilis 

samarTlis institutis gamomcemloba, Tb., 2013, 23.
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mtkicebulebas da romelic Tan erTvis ipoTekis safuZvelze 

sasamarTloSi wardgenil nebismier moTxovnas. werilobiTi 

formis upiratesoba da prioritetuloba mravali mizeziT 

aris ganpirobebuli. mas irCeven mxareebi, romlebic daintere-

sebuli arian urTierTobis samarTlebrivi SedegiT. mxareebi 

miiswafvian dadon werilobiTi xelSekruleba, romelic moma-

valSi Seasrulebs mtkicebulebis funqcias.463

2.4.5. be

2.4.5.1. bes mniSvneloba formasavaldebulo garigebaSi

qarTul samoqalaqo samarTalSi, bes, rogorc valdebulebis 

Sesrulebis uzrunvelyofis erT-erT saSualebas, aqvs ormagi 

funqcia: pirvel rigSi, igi moqmedebs, rogorc moTxovnis uz-

runvelyofis damatebiTi saSualeba; meore mxriv, be warmoad-

gens xelSekrulebis dadebis faqtis mtkicebulebas. sasamarT-

lo praqtikaSi sadavo iyo sakiTxi bes meore funqciasTan 

dakavSirebiT. kerZod, yovelTvis SeiZleba Tu ara gamodges 

be xelSekrulebis dadebis mtkicebulebad. es gansakuTrebiT 

exeba im garigebas, romlis namdvilobisTvis kanonmdeblobiT 

gaTvaliswinebulia sanotaro formis dacva.464 am mxriv, sayur-

adReboa erT-erTi gamokiTxuli mosamarTlis mosazreba, rom 

mniSvnelovania bes funqciebi formasavaldebulo garigebebT-

an mimarTebiT. werilobiT formas isedac gaaCnia funqcia. bes 

funqcias aq warmoadgens dadastureba. Sesabamisad, daismis 

sakiTxi uZrav nivTebTan dakavSirebiT, be mxolod am funq-

cias atarebs, Tu kumulaciuria da ver gaimijneba.465 mocemul 

sakiTxTan dakavSirebiT, saqarTvelos uzenaesma sasamarTlom 

aRniSna, rom bed da misi meSveobiT, xelSekrulebis dadebis 

463 ix. SoTaZe T., ipoTeka, rogorc sabanko kreditis uzrunvelyofis sa-

Sualeba, gamomc. `meridiani~, Tb., 2012, 117-118.
464 ix. Чантурия Л., Свобода и ответственность: право и правосудие постсоветской 
эпохи, Изд. “САНИ”, Тбилиси, 2004, 97.
465 mosamarTle (Tbilisi).
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faqtis dadasturebad ver iqneba aRiarebuli fuladi Tanxa, 

rac gadaxdilia xelSekrulebis mxaris mier Tu xelSekrulebis 

namdvilobisTvis moiTxoveba sanotaro forma da igi ar aris 

daculi.466

2.4.5.2. garigebis Sinaarsis gavlena formis daucvelobis 

samarTlebriv Sedegze (bes magaliTze)

2002 wlidan moyolebuli, qarTulma samosamarTlo samarTal-

ma, besTan dakavSirebuli saqmeebis ganxilvasTan dakavSirebiT, 

sakmaod mdidari praqtika daagrova.

bolo wlebis sasamarTlo praqtikidan SesaZlebelia ram-

denime gadawyvetilebis gamoyofa, romelic yuradRebas imsax-

urebs, masSi dasmuli problemidan gamomdinare.

pirveli saqmis mixedviT, 2010 wlis oqtomberSi, d. g. apir-

ebda g. m. sakuTrebaSi arsebuli sacxovrebeli binis SeZenas, 

mxareTa Soris Sedga winaswari SeTanxmeba da 2010 wlis 25 oq-

tombers, d. g.-ma g. m.-s bes saxiT, gadasca 5 000 aSS dolari. 

amasTan, mxareebi ar uaryofen, rom 2010 wlis 25 oqtombris 

xelwerilSi dafiqsirebuli 10 000 aSS dolaridan g. m.-s, re-

alurad, miRebuli aqvs mxolod 5 000 aSS dolari.

dadgenilia, rom mxareTa Soris zepirsityvierad miR-

weuli SeTanxmeba, sacxovrebeli binis nasyidobis Sesaxeb, ver 

ganxorcielda da d. g.-s g. m.-sgan uZravi nivTi ar SeuZenia.

2013 wlis 22 ianvris gadawyvetilebaSi, Tbilisis saqalaqo 

sasamarTlos samoqalaqo saqmeTa kolegiam dadgenilad miiC-

nia, rom 2010 wlis 25 oqtombers g. m.-is mier Sedgenili xel-

werili, bes saxiT 10 000 aSS dolaris d. g.-sgan miRebis Sesaxeb, 

ar aris damowmebuli sanotaro wesiT. aseve notariusis mier 

araa damowmebuli amave dokumentze aRbeWdili mxareTa xel-

mowerebi.

466 ix. Определение ВС Грузии от 24 января 2001 года по делу Гигаури против 
Бутиашвили, miT.: Чантурия Л., Свобода и ответственность: право и правосудие 
постсоветской эпохи, Изд. “САНИ”, Тбилиси, 2004, 98.



151

saqarTvelos samoqalaqo kodeqsis 3111-e da 421-e muxle-

bze dayrdnobiT, sasamarTlom aRniSna, rom be warmoadgens 

moTxovnis uzrunvelyofis erT-erT saSualebas. bed miiCneva 

fuladi Tanxa, romelsac xelSekrulebis erTi mxare aZlevs 

meore mxares da amiT dasturdeba xelSekrulebis dadebis 

faqti. be damatebiTi aqcesoruli xelSekrulebaa, romelic 

ar arsebobs ZiriTadi valdebulebis gareSe. igi adasturebs 

mxareTa Soris ufleba-valdebulebebis arsebobas da uzrunve-

lyofs mis Sesrulebas. be nasyidobis xelSekrulebis nawilia, 

misi gadacemiT dasturdeba mxareTa Soris nasyidobis xelSek-

rulebis arseboba da amitom bes xelSekruleba gaformebuli 

unda iyos iseTive formiT, rogorc nasyidobis xelSekruleba. 

bes gadacema warmoadgens winare xelSekrulebas, romelic win 

uswrebs ZiriTad xelSekrulebas.

saqarTvelos samoqalaqo kodeqsis 327-e muxlis mesame 

nawilis, 59-e muxlis pirveli nawilisa da 328-e muxlis gaT-

valiswinebiT, kolegiam miuTiTa, rom Tu mxareTa Soris daid-

eba xelSekruleba uZravi qonebis Sesaxeb, am xelSekrulebis 

dadebis damadasturebeli uzrunvelyofis saSualeba, bes 

saxiT gadaxdili Tanxa, im formis dacviT unda gaformdes, 

rogor formasac iTvaliswinebs saqarTvelos samoqalaqo kod-

eqsis 3111-e muxli, romelSic gaTvaliswinebulia nivTsa da 

aramaterialur qonebriv sikeTesTan dakavSirebiT dadebuli 

garigebis forma.

sasamarTlom daadgina, rom d. g.-sa da g. m.-s Soris bes 

saxiT Tanxis miRebis Sesaxeb 3111-e muxliT gansazRvruli ga-

rigeba ar Sedgenila, xolo mopasuxis mxridan Tanxis miRebas 

kanonieri safuZveli ar gaaCnia.

amave saqmesTan dakavSirebiT, Tbilisis saapelacio sa-

samarTlom miiRo ganCineba467, romelSic gaiziara saqalaqo sa-

samarTlos zemoT moyvanili pozicia.

467 ix. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2013 wlis 12 ivnisis ganCineba #2b/1046-13.
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meore saqmeSi468, 2013 wlis 8 Tebervals, m. f.-sa da d. 

a.-s Soris gaformda bes gadaxdis xelSekruleba. aRniSnuli 

xelSekrulebis Tanaxmad, bes mimcemma gadasca bes mimRebs 

10 000 aSS dolaris odenobis fuladi Tanxa. xelSekrulebis 

Tanaxmad, aRniSnuli fuladi Tanxa warmoadgens uZrav nivTze 

nasyidobis xelSekrulebis dadebis mtkicebulebasa da valde-

bulebis Sesrulebis uzrunvelyofis saSualebas.

xelSekrulebis mixedviT, Tanxa CaiTvleboda ZiriTadi 

xelSekrulebiT gaTvaliswinebuli Tanxis angariSSi, romelic 

Seadgens 310 000 aSS dolars, Sesabamisad, gadasaxdeli darCe-

boda 300 000 aSS dolari. amasTan, xelSekruleba iTvaliswineb-

da, rom valdebulebis Seusruleblobis  SemTxvevaSi, bes mim-

Rebi iqneboda, ukan daebrunebina bes mimcemisTvis be sammagad, 

30 000 aSS dolaris odenobiT, bes mimcemis braliT valdeb-

ulebis Seusruleblobis SemTxvevaSi ki be, 10 000 aSS dolaris 

odenobiT, rCeba bes mimRebs.

mxareTa Soris, 2013 wlis 8 Tebervals, gaformebuli bes 

gadaxdis xelSekruleba damowmebulia sanotaro wesiT, igi mx-

areTa mier sajaro reestrSi dadgenili wesiT ar daregistri-

rebula. mopasuxis mier mosarCelisagan, maT Soris 2013 wlis 

8 Tebervlis bes gadaxdis xelSekrulebis safuZvelze, miRebu-

lia 10 000 aSS dolari.

saqalaqo sasamarTlos azriT, mxareebs Soris ar warmoSo-

bila nasyidobis xelSekrulebis dadebis valdebuleba, radgan 

winare nasyidobis xelSekruleba, kerZod, bes Sesaxeb SeTanxme-

ba ar gaformebula kanoniT gaTvaliswinebuli formis dacviT.

kolegiis ganmartebiT, be nasyidobis xelSekrulebis 

nawilia, misi gadacemiT dasturdeba mxareTa Soris nasyidobis 

xelSekrulebis arseboba da amitom bes xelSekruleba gafor-

mebuli unda iyos iseTive formiT, rogorc nasyidobis xelSek-

ruleba. bes gadacema warmoadgens winare xelSekrulebas, ro-

melic win uswrebs ZiriTad nasyidobis xelSekrulebas.

468 ix. Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2013 

wlis 13 dekembris gadawyvetileba #2/6031-13.
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saqarTvelos samoqalaqo kodeqsis 327-e muxlis me-3 naw-

ilidan gamomdinare, Tu mxareTa Soris daideba xelSekruleba 

uZravi qonebis Sesaxeb, am xelSekrulebis dadebis damadas-

turebeli uzrunvelyofis saSualeba, bes saxiT fulad Tanxis 

gadaxda, im formis dacviT unda gaformdes, rogor forma-

sac amave kodeqsis 3111 muxli, romelSic gaTvaliswinebulia 

nivTsa da aramaterialur qonebriv sikeTesTan dakavSirebiT 

dadebuli garigebis forma.

saqarTvelos samoqalaqo kodeqsis 59-e muxlis pirveli 

nawilisa da 328-e muxlis gaTvaliswinebiT, gansaxilvel Sem-

TxvevaSi, sasamarTlom daadgina, rom mxareebs Soris bes saxiT 

Tanxis miRebis Sesaxeb amave kodeqsis 3111-e muxliT gansaz-

Rvruli garigeba sajaro reestrSi ar daregistrirebula, rac 

savaldebuloa garigebiT gaTvaliswinebuli ufleba-movaleo-

bebis warmoSobisaTvis.

sasamarTlom, dadgenili faqtobrivi garemoebebis gaT-

valiswinebiT, miiCnia, rom mxareebs Soris gaformebuli bes 

gadaxdis xelSekruleba baTilia, rogorc formadaucvelad 

dadebuli xelSekruleba.

amave saqmesTan mimarTebiT, saapelacio sasamarTlom mi-

iRo gadawyvetileba469, romelSic saqarTvelos samoqalaqo 

kodeqsis 421-e, 416-e da 327-e muxlebze dayrdnobiT, aRniSna, 

rom konkretul SemTxvevaSi, mxareebi werilobiT SeTanxmdnen 

uZravi qonebis nasyidobis pirobebze da amgvari SeTanxmeba da-

dasturda myidvelis mier gamyidvelisTvis bes Tanxis gadax-

diT, rac nasyidobis safasuris nawili unda gamxdariyo. Sesa-

bamisad, bes xelSekruleba warmoadgens nasyidobis Semadgenel 

nawils da masze unda gavrceldes is forma, rac uZravi nivTis 

nasyidobis xelSekrulebisTvisaa  dadgenili.

saqarTvelos samoqalaqo kodeqsis 323-e, 328-e da 69-e mux-

lebis gaTvaliswinebiT, palatam miuTiTa, rom kanoni gansaz-

Rvravs garigebis mxolod or _ zepir da werilobiT _ formas 

469 ix. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2014 wlis 25 martis gadawyvetileba #2b/312-14.
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da damatebiT, sajaro reestrSi registraciis, garigebis erT-

erT formad miCneva ar Seesabameba moqmed kanonmdeblobas. 

saqarTvelos samoqalaqo kodeqsis 68-e muxli iTvaliswinebs 

mxolod kanoniT dadgenili formis dacvas.

sasamarTlos azriT, mocemul SemTxvevaSi, dadgenilia da 

mxareebi sadavod ar xdian, rom maT Soris daido uZravi nivTis 

nasyidobis xelSekrulebis Sesrulebis uzrunvelsayofad bes 

xelSekruleba werilobiTi formiT.  sajaro reestrSi uflebis 

registracia uZrav nivTze sanivTo uflebas adasturebs da igi 

ver iqneba garigebis formis  ganmsazRvreli komponenti.

zemoaRniSnulis gaTvaliswinebiT, palatam miiCnia, rom 

mocemul SemTxvevaSi, ar arsebobs mxareebs Soris 2013 wlis 

8 Tebervals gaformebuli bes xelSekrulebis, saqarTvelos 

samoqalaqo kodeqsis 59-e muxlis pirveli nawilis Tanaxmad, 

formis daucvelobis gamo baTilad cnobis safuZveli.

igive saqme gasaCivrda sakasacio sasamarTloSic, romlis 

Taobazec, am ukanasknelma miiRo ganCineba470, riTac palatam 

gaiziara kasatoris mosazreba imis Sesaxeb, rom damkvidre-

buli sasamarTlo praqtikis Tanaxmad, uZravi qonebis nasy-

idobis xelSekrulebis dadebis faqtis dasadastureblad bes 

gadacemis xelSekrulebis forma unda Seesabamebodes uZrav 

nivTze sakuTrebis gadasvlis xelSekrulebis formas, Tumca 

sasamarTlo ar daeTanxma kasatoris im mosazrebas, rom uZrav 

nivTze sakuTrebis gadasvlis valdebulebiTsamarTlebrivi 

xelSekrulebis formas, werilobiT formasTan erTad, war-

moadgens aseve xelSekrulebis sajaro reestrSi registracia. 

Sesabamisad, sakasacio palatam gaiziara saapelacio sasamarT-

los zemoaRniSnuli msjeloba.

garda amisa, arsebobs saapelacio sasamarTlos kidev erTi 

bolodroindeli gadawyvetileba471 erT-erT saqmeze, romelSic 

470 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 30 aprilis ganCineba #as-523-496-2014.
471 ix. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2014 wlis 20 maisis gadawyvetileba #2b/339-14.



155

2012 wlis 8 dekembris winaswari xelSekrulebis safuZvelze, 

mxareebma ikisres valdebuleba 2013 wlis 8 ivniss, rom gae-

formebiaT uZrav nivTze nasyidobis xelSekruleba. aRniSnuli 

xelSekrulebis safuZvelze, m. q.-m n. l.-s gadauxada 15 000 

aSS dolari, xolo 2013 wlis 08 ianvars _ 20 000 aSS dolari. 

miTiTebuli Tanxa n. l.-s m. q.-saTvis ar daubrunebia. dasax-

elebuli xelSekrulebis sajaro reestrSi registracia ar 

momxdara.

mocemul SemTxvevaSi, palatam rogorc aRniSna mxareTa 

Soris 2012 wlis 8 dekembers dadebuli garigeba akmayofilebs 

am kategoriis garigebisaTvis kanoniT dadgenil formas; ker-

Zod, sasamarTlom ixelmZRvanela saqarTvelos samoqalaqo 

kodeqsis 68-71-e da 323-e muxlebiT da miuTiTa, rom kanoni ar 

iTvaliswinebs uZravi nivTis sajaro reestrSi registracias, 

rogorc garigebis formas. Sesabamisad, palatam ar gaiziara 

is daskvna, rom radgan m. q-sa da n. l-s Soris, 2012 wlis 8 de-

kembers, uZrav qonebaze dadebuli winaswari xelSekruleba ar 

daregistrirebula sajaro reestrSi, amdenad, igi warmodgens 

baTil garigebas.472

2015 wlis ganCinebaSi, sakasacio palatam xazi gausva dam-

kvidrebul sasamarTlo praqtikas, romelSic igulisxma qar-

Tul samosamarTlo samarTalSi arsebuli erTgvarovani mid-

goma, besa da winare xelSekrulebis erTmaneTTan gaigivebis 

Taobaze.

erT-erTi pirveli ganCineba473, romelic saqarTvelos 

uzenaesi sasamarTlos mier aRniSnul sakiTxTan dakavSirebiT 

iqna miRebuli, 2002 wlis 10 seqtembriT TariRdeba. am saqmeSi, 

davis sagans warmoadgenda bes dabruneba. mocemul davasTan 

mimarTebiT, sakasacio palatas pasuxi unda gaeca kiTxvaze, 

472 garigebis formisa da uZrav nivTze uflebis sajaro reestrSi regis-

traciis urTierTmimarTebasa da zemoT miTiTebuli sasamarTlo praq-

tikis Taobaze detaluri msjeloba iqneba winamdebare naSromis V TavSi.
473 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da 

gakotrebis saqmeTa palatis 2002 wlis 10 seqtembris ganCineba #as-

3k-608-02.
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modave mxareebs Soris zepiri formiT dadebuli bes xelSek-

ruleba ewinaaRmdegeboda Tu ara moqmedi kanonmdeblobiT 

dadgenil moTxovnebs da unda CaTvliliyo Tu ara be zianis 

anazRaurebis angariSSi.

vidre ganixileba, Tu ra dasabuTebiT ixelmZRvanela sa-

samarTlom aRniSnuli gadawyvetilebis miRebisas, aRsaniSna-

via, am kategoriis davebTan mimarTebiT saqarTvelos uzenaesi 

sasamarTlos 2002 wlis kidev sami sxva ganCineba474, romleb-

Sic sasamarTlom ganmarta, rom be nasyidobis xelSekrulebis 

nawilia; misi gadacemiT, dasturdeba mxareTa Soris nasyido-

bis xelSekrulebis dadeba da amitom igi gaformebuli unda 

iyos iseTive formiT‚ rogorc nasyidobis xelSekruleba475. 

bes gadacema warmoadgens winare xelSekrulebas‚ romelic 

win uswrebs ZiriTad nasyidobis xelSekrulebas. saqarTvelos 

samoqalaqo kodeqsis 327-e muxlis me-3 nawilidan gamomdin-

are‚ ZiriTadi xelSekrulebisaTvis kanoniT gaTvaliswinebuli 

formis dacva savaldebuloa winare xelSekrulebis‚ mocemul 

SemTxvevaSi, `bes~ gacemis gaformebisas476.

rac Seexeba 2002 wlis 10 seqtembris zemoT miTiTebul 

ganCinebas, marTalia, am konkretul SemTxvevaSic, sakasacio 

palata zemoaRniSnul midgomas emyareba, Tumca es saqme yu-

474 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2002 wlis 6 Tebervlis #3k/1147-01, 24 apri-

lis #3k-304-02 da 11 seqtembris #3k-729-02 ganCinebebi.
475 zogierTi avtoris varaudiT, rodesac sasamarTlo im garemoebaze 

miuTiTebs, rom `mocemul SemTxvevaSi, radgan nasyidobis xelSek-

rulebis dadebis damadastureblad gadaxdili Tanxa sanotaro wesiT 

ar damowmebula, igi saTanado formis daucvelobis gamo baTilia~, amiT 

gulisxmobs, rom bes gadaxdam ar SeiZleba Caanacvlos xelSekrulebis 

forma: rusiaSvili g., usafuZvlo gamdidrebis samarTali I: Sesrulebis 

kondiqcia, gamomc. `iuristebis samyaro~, Tb., 2017, sq. 378, 110.
476 analogiuri ganmartebiT ixelmZRvanela Tbilisis saapelacio sa-

samarTlos samoqalaqo saqmeTa palatam Tavis 2011 wlis 12 aprilis 

gadawyvetilebaSi, romelic zemdgomma samarTlom, sakasacio sasamarT-

los stabilur praqtikasTan Sesabamisobis safuZvliT, ucvlelad da-

tova: saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 15 ivlisis ganCineba #as-867-917-2011.
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radRebas iqcevs im TvalsazrisiT, rom sasamarTlom, erTsa 

da imave gadawyvetilebaSi be erTdroulad miiCnia, rogorc 

xelSekrulebis nawilad, ise winare xelSekrulebad. zemoT 

moyvanili gadawyvetilebebis SemTxvevaSi ki sasamarTlo ro-

gorc wesi, besa da winare xelSekrulebas erTmaneTTan aigivebs.

rogorc zemoaRniSnulma analizma aCvena, saqarTvelos 

uzenaes sasamarTlos, am sakiTxTan dakavSirebiT, gaaCnia Ta-

visi stabiluri praqtika477, rasac qveda instanciebic iReben 

mxedvelobaSi. Tumca sainteresoa marTlac warmoadgens Tu 

ara be winare xelSekrulebas.

maSasadame, besa da winare xelSekrulebis saxiT, erTi 

SexedviT, saxezea tipuri SemTxvevebi, Sesabamisad, maTi iden-

turobis Taobaze, daskvnis gamosatanad, unda ganxorcieldes 

maTi Sedareba.478

rogorc cnobilia, xelSekrulebis erT-erTi mxare Ta-

vis kontrahents bes aZlevs ara xelSekrulebis samomavlod 

dadebis, aramed ukve Semdgari xelSekrulebis Sesrulebis 

uzrunvelsayofad.479 winare xelSekruleba warmoadgens da-

moukidebel xelSekrulebas, romlis Tanaxmadac, xelSek-

rulebis mxolod erTi an orive mxare kisrulobs valde-

bulebas, momavalSi dados valdebulebiTsamarTlebrivi 

477 aRniSnulis dasturad, aseve ix.: saqarTvelos uzenaesi sasamarTlos 

erTgvarovani praqtika samoqalaqo saqmeebTan dakavSirebiT, Tb., 2007, 

74, xelmisawvdomia <hƩ p://www.supremecourt.ge/fi les/upload-fi le/pdf/rekome 
nd.pdf>, [12/04/2015]; saqarTvelos uzenaes sasamarTloSi mosamarTle-

Ta regularuli Sexvedrebis Sedegad samoqalaqo da administraciuli 

samarTlis sferoSi SemuSavebuli rekomendaciebi da samoqalaqo samar-

Tlis sakiTxebze saqarTvelos uzenaesi sasamarTlos erTgvarovani 

praqtika, saqarTvelos uzenaesi sasamarTlo, Tb., 2011, 48-49, xelmisawv-

domia <hƩ p://www.supremecourt.ge/fi les/upload-fi le/pdf/rekomenda-samoqadmin.
pdf>, [12/04/2015].
478 tipur SemTxvevaTa Sedarebis meTodis Taobaze dawvr. ix. cipeliusi 

r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, Tb., 2009, 90 da 

Semdg.
479 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, 

valdebulebiTi samarTali, zogadi nawili, muxli 421, gamomc. `samar-

Tali~, Tb., 2001, 499.
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xelSekruleba.480 be, Tavisi aqcesoruli bunebidan gamomdin-

are, warmoadgens ara damoukidebel xelSekrulebas, aramed bes 

Sesaxeb SeTanxmeba xelSekrulebis nawilia, Sesabamisad, igi ar 

aris winare xelSekruleba.481

am or instituts Soris gansxvavebis danaxva sxva gziT-

ac SesaZlebelia. kerZod, saqme exeba imas, ramdenad SeiZleba 

beTi uzrunvelyofil iqnes Tavad winare xelSekruleba. ru-

seTis uzenaesma sasamarTlom 2008 wlis erT-erT dadgenile-

baSi aRniSna, rom samoqalaqo kodeqsi ar gamoricxavs winare 

xelSekrulebis beTi uzrunvelyofis SesaZleblobas, romelic 

iTvaliswinebs mxareTa gansazRvrul valdebulebas, momavalSi 

ZiriTadi xelSekrulebis dadebisa da mxareTa mier ZiriTadi 

xelSekrulebis dadebisagan Tavis aridebis SemTxvevaSi, bes 

uzrunvelmyofi funqciis gamoyenebas _ bes dakargvas an mis 

gadaxdas ormagi odenobiT.482

aRsaniSnavia, rom ruseTis samoqalaqo sjuldebis pro-

eqtSi iyo specialuri norma, romelic iTvaliswinebda, win-

are xelSekrulebidan gamomdinare, momavalSi xelSekrulebis 

dadebis Taobaze mxareTa valdebulebis beTi uzrunvelyofis 

SesaZleblobas. am valdebulebis Seusrulebloba mxareebi-

saTvis iwvevda imave Sedegebs, rasac bes saSualebiT uzrun-

velyofili nebismieri samoqalaqosamarTlebrivi xelSek-

rulebiT gaTvaliswinebuli valdebulebis Seusrulebloba. 

zogierTi rusi mecnieris mosazrebiT, moqmedi samoqalaqo 

kodeqsi, marTalia, ar Seicavs analogiur normas, Tumca ar 

gamoricxavs winare xelSekrulebis beTi uzrunvelyofis 

480 ix. WeWelaSvili z., saxelSekrulebo samarTali (SedarebiT-samar-

Tlebrivi kvleva ZiriTadad qarTuli samarTlis safuZvelze), (meore 

gadamuSavebuli gamocema), gamomc. `bona kauza~, Tb., 2014, 31.
481 ix. WeWelaSvili z., saxelSekrulebo samarTali (SedarebiT-samar-

Tlebrivi kvleva ZiriTadad qarTuli samarTlis safuZvelze), (meore 

gadamuSavebuli gamocema), gamomc. `bona kauza~, Tb., 2014, 196.
482 ix. Определение Судебной коллегии по гражданским делам Верховного Суда 
РФ от 22.07.2008 №53-В08-5, xelmisawvdomia <hƩ p://base.consultant.ru/cons/cgi/
online.cgi?req=doc;base=ARB;n=85163>, [12/04/2015].
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SesaZleblobas.483 SeiZleba iTqvas, rom analogiuri midgomis 

gavrceleba qarTuli samoqalaqo samarTlisTvisac ar iqneba 

ucxo. albaT amasve adasturebs qarTul samecniero liter-

aturaSi gamoTqmuli mosazreba, romlis mixedviTac, saqarT-

velos samoqalaqo kodeqsis 421-e muxlis daTqma ganmartebis 

sagania da ara imperatiuli norma, Sesabamisad, calkeul 

SemTxvevaSi, SesaZlebelia mxareebma winare xelSekrulebis 

safuZvelze gadascen erTmaneTs be, ise, rom jer ar dadon 

ZiriTadi xelSekruleba, ra SemTxvevaSic, masze ZiriTadi 

xelSekrulebisTvis aucilebeli forma vrceldeba, magram 

ar warmoadgens xelSekrulebis dadebis dasturs.484 maSasa-

dame, aRniSnuli kidev ufro metad usvams xazs bes winare 

xelSekrulebad miCnevis naklovanebas.

saqarTvelos uzenaesi sasamarTlos mier damkvidrebul 

praqtikas zogierTi mecnieri marTebulad miiCnevs485, Tumca 

arseboben avtorebi, romelTa mxridan aRniSnuli midgoma 

araerTxel gamxdara safuZvliani kritikis obieqti.

kerZod, erT-erTi mosazrebiT, sakasacio palatis ganmarte-

ba, rom be, rogorc xelSekrulebis damadastureblad winaswar 

gadaxdili Tanxa, im formiT unda gaformdes, rogor forma-

sac iTvaliswinebs uZravi qonebis nasyidobis xelSekruleba, 

dausabuTebelia, radgan saqarTvelos samoqalaqo kodeqsis 

421-423-e muxlebi aseT moTxovnas ar iTvaliswinebs, xolo, im 

483 ix. Брагинский М.И., Витрянский В.В., Договорное право, Книга первая, Общие 
положения, Изд. "Статут", М., 2002, 602. winare xelSekrulebaSi bes gaTval-

iswinebis SemTxvevaSi, samarTalurTierTobis struqturis Taobaze ix. 

Карапетов А.Г., Есть ли смысл в запрете обеспечения задатком обязательств из 
предварительного договора? Вестник Высшего Арбитражного Суда Российской 
Федерации №8/2010, 76-77, xelmisawvdomia <hƩ p://www.m-logos.ru/img/
file/217942912_karapetov_a.g._-_zadatok_po_predvaritelnomu_dogovoru.pdf>, 
[12/04/2015].
484 ix. vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa 

sistema (Leistungsstörungsrecht), germaniis teqnikuri TanamSromlobis 

sazogadoeba (GTZ), Tb., 2010, 236.
485 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 610.
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SemTxvevaSi, rodesac kanoniT ar aris gaTvaliswinebuli spe-

cialuri formis dacva, moqmedebs formis Tavisuflebis prin-

cipi. ufro metic, amave kodeqsis 422-e muxli adgens, rom be 

CaiTvleba valdebulebiT gaTvaliswinebuli gadasaxdelis an-

gariSSi, anu igi valdebulebis nawilobriv Sesrulebadac unda 

iqnes miCneuli.486

sxva avtorebi miuTiTeben, rom praqtikaSi damkvidrebuli 

midgomiT, romliTac bes xelSekruleba miiCneva winare xelSek-

rulebad, Sesabamisad, masze vrceldeba saqarTvelos samoqa-

laqo kodeqsis 327-e muxlis mesame nawilis moTxovna, romlis 

mixedviTac, momavalSi dasadebi xelSekrulebisaTvis gaTval-

iswinebuli forma vrceldeba aseve winare xelSekrulebazec, 

umetes SemTxvevaSi, rTuldeba bes gamijvna avansisagan, ro-

melic warmoadgens valdebulebis sruli an nawilobrivi Ses-

rulebis mizniT gadacemul fulad Tanxas.487

rogorc irkveva, bes samarTlebrivi bunebis SefasebasTan 

dakavSirebiT, gansxvavebuli mosazrebebi arsebobs, rac, Ta-

vis mxriv, gavlenas moaxdens davis Sedegze, radgan erT-erT 

mosazrebaze dayrdnoba, kerZod, bes kvalifikacia moxdeba 

xelSekrulebis nawilad, Tu winare xelSekrulebad, saqmis sx-

vadasxvagvar gadawyvetas gamoiwvevs. maSasadame, msgavs SemTx-

vevebSi, sasamarTlom Sedarebis bazisad samarTlis is normebi 

unda aiRos, romelTa analogiiT gamoyenebadoba unda Semowm-

des. Semdgom, unda Seafasos, Tu ramdenad mniSvnelovania Se-

486 ix. kereseliZe d., usafuZvlo gamdidrebis normebis gamoyeneba, Jurn. 

`qarTuli samarTlis mimoxilva~, 6/2003-4, 604. ix. aRniSnuli mosazrebis 

kritika: rusiaSvili g., usafuZvlo gamdidrebis samarTali I: Sesrulebis 

kondiqcia, gamomc. `iuristebis samyaro~, Tb., 2017, 110.
487 ix. Todua m., vilemsi h., valdebulebiTi samarTali, saqarTvelos ax-

algazrda iuristTa asociacia, Tb., 2006, 25-26. saqarTvelos uzenaesi 

sasamarTlos mier damkvidrebuli praqtikis momxreebi ki, piriqiT, besa 

da avansis gamijvnis sirTulis SesaZleblobas swored werilobiTi for-

mis ararsebobas ukavSireben: ZlieriSvili z., cercvaZe g., robaqiZe i., 

svanaZe g., cercvaZe l., janaSia l., saxelSekrulebo samarTali, gamomc. 

`meridiani~, Tb., 2014, 610.
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darebuli tipebis ganmasxvavebeli niSnebi.488

am TvalsazrisiT, interess imsaxurebs erT-erTi gamok-

iTxuli mosamarTlis mosazreba, rom bes formasa da winare 

xelSekrulebasTan misi gaigivebis Taobaze, uzenaesi sasamarT-

los mier damkvidrebuli praqtikis Sesaxeb gansxvavebuli mo-

sazrebis dafiqsirebisgan TavSekaveba xdeba im mizeziT, rom 

mosamarTleebisaTvis ar arsebobs sakmarisi dro, Rrmad daas-

abuTon sawinaaRmdego pozicia.489

amdenad, uaryofiTad iqna Sefasebuli qarTul samo-

samarTlo samarTalSi arsebuli erTgvarovani midgoma, besa 

da winare xelSekrulebis erTmaneTTan gaigivebis Taobaze. Se-

sabamisad, tipur SemTxvevaTa Sedarebis meTodis gamoyenebiT, 

ganisazRvra TiToeuli maTganisaTvis damaxasiaTebeli niSnebi, 

amasTan, konkretulad iqna dadgenili, Tu romeli niSnebi Ta-

maSoben gadamwyvet rols, am institutebis gamoyenebisaTvis. 

aseve moxda miTiTeba, Tu ra midgomiT unda ixelmZRvanelos 

sasamarTlom, rodesac gansxvavebuli mosazrebebi arsebobs ama 

Tu im institutis samarTlebrivi bunebis SefasebasTan dakav-

SirebiT, raTa aRniSnulma arasaTanado gavlena ar moaxdinos 

davis Sedegze.

saboloo jamSi, besa da winare xelSekrulebis gamijvnis 

kriteriumebTan dakavSirebiT, aRsaniSnavia, rom am ori insti-

tutis erTmaneTisagan gasamijnavad iuridiuli meTodebis moZ-

RvrebaSi arsebuli tipur SemTxvevaTa Sedarebis meTodi unda 

iqnes gamoyenebuli, rac gulisxmobs, erTi mxriv, Sedarebul 

SemTxvevaTa tipebis saerTo, xolo, meore mxriv, gansxvavebuli 

niSnebis dadgenas, ris Semdegac xdeba Sewonasworebuli Sedar-

eba im mizniT, rom arsebiTac erTnairi SemTxvevebis mimarT 

ganxorcieldes Tanabari mopyroba, xolo arsebiTad araerT-

gvari SemTxvevebis mimarT _ gansxvavebuli midgoma.490

488 Sdr. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 92.
489 mosamarTle (rusTavi).
490 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 
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2.4.6. ganvadebiT nasyidobis xelSekruleba

saqarTvelos samoqalaqo kodeqsis 506-e muxlis pirveli 

nawilis mixedviT, ganvadebiT nasyidobis xelSekruleba unda 

daidos werilobiT. es debuleba niSnavs imas, rom Tu xelSek-

ruleba ar aris dadebuli werilobiTi formiT, maSin xelSek-

ruleba dadebuli ar aris, Tundac gamyidvelma daamtkicos, 

rom mxareebi SeTanxmdnen an Tundac meore mxarem daadas-

turos, rom is daeTanxma gamyidvelis SeTavazebas.491

2.4.7. sesxi

saqarTvelos samoqalaqo kodeqsis 624-e muxliT dadgenili 

formis mizans safuZvlad udevs mtkicebis funqcia. Tumca am 

miznis Sesasruleblad kanoni ar adgens savaldebulo formas. 

igi mxolod miuTiTebs mtkicebis SezRudvis SesaZleblobaze, 

Tu garigeba ar iqna werilobiT dadebuli.492 marTalia, 624-e 

muxli ar moiTxovs raime formalobas xelSekrulebis dadebi-

sTvis da igi mxolod mtkicebis wess Seicavs, Tumca praqti-

kaSi, gansxvaveba naklebia, radgan am debulebis praqtikuli 

Sedegi iqneba is, rom Tu sesxis xelSekruleba werilobiT ar 

iqna dadebuli, didi albaTobiT, misi aRsruleba SeuZlebeli 

gaxdeba.493

624-e muxlis pirveli winadadebis mixedviT, sesxis xelSek-

ruleba ideba zepirad. ra Tqma unda, mocemuli muxli dis-

poziciuria Tavisi SinaarsiT. miuxedavad zepiri sesxis 

namdvilobisa, mxareebs eZlevaT SesaZlebloba, gamoiyenon wer-

ilobiTi forma. dResdReobiT, praqtikulad ar aqvs adgili 

Tb., 2009, 91.
491 ix. Todua m., vilemsi h., valdebulebiTi samarTali, saqarTvelos ax-

algazrda iuristTa asociacia, Tb., 2006, 107.
492 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 232.
493 ix. Todua m., vilemsi h., valdebulebiTi samarTali, saqarTvelos ax-

algazrda iuristTa asociacia, Tb., 2006, 107.
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sesxis zepir formas, vinaidan saxelSekrulebo urTierTobis 

mxareebi yovelTvis dainteresebuli arian, saxelSekrulebo 

urTierTobis dasawyisSi Seqmnan finansuri valdebulebis dam-

adasturebeli utyuari mtkicebuleba.494

zepirTan SedarebiT, werilobiTi formisaTvis kanon-

mdeblis mier gansazRvruli upiratesobis miniWeba imaSi 

vlindeba, rom sesxis xelSekrulebis sadavod gaxdomisas, 

mxareTa interesis dacva ufro metadaa garantirebuli. 

kerZod, Tu warmoiSva sesxis xelSekrulebidan dava, ze-

piri sesxis xelSekrulebis namdvilobis dasadasture-

blad ar aris sakmarisi mxolod mowmis Cveneba. saWiroa 

sxva mtkicebulebac, romliTac dadasturebuli iqneba 

msesxeblisaTvis gansazRvruli fuladi Tanxis an sxva gva-

rovnuli nivTis gadacemis faqti.495 Tumca es ar niSnavs 

imas, rom mowmis Cvenebas araviTari mniSvneloba ara aqvs. 

am ukanasknelTan erTad, werilobiTi mtkicebuleba war-

moadgens obieqturi WeSmaritebis dadgenis utyuar safuZ-

vels.496

zemoaRniSnulisgan gansxvavebiT, 628-e muxlis me-2 wina-

494 ix. SoTaZe T., sesxis xelSekrulebis modernizaciis aucilebloba saqa-

rTvelos samoqalaqo kodeqsSi, wignSi: roman Sengelia _ 70, saiubileo 

krebuli, samarTlis problemebi, gamomc. `samarTali~, Tb., 2012, 356.
495 ix. ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa 

samarTlebrivi buneba, gamomc. `meridiani~, Tb., 2010, 355. maSasadame, 

sesxis saxelSekrulebo urTierTobis dasadgenad, kanonmdebeli mosar-

Celis mtkicebis tvirTs garkveulwilad aZlierebs. sasesxo urTierTo-

baSi, Tanxis sesxad gadacemis faqtis mtkicebis tvirTi Tanxis gamcemis 

_ mosarCelis _ mxarezea, romelmac, garda Tavisi ganmartebisa, sxva 

mtkicebulebiT unda daadasturos sesxis xelSekrulebis dadeba: saqa-

rTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 

8 noembris #as-839-890-2011 gadawyvetileba. kerZod, gamsesxebelma, Ta-

visi moTxovnis dasadastureblad, unda miuTiTos werilobiTi formiT 

dadebul sesxis xelSekrulebaze, msesxebelma ki unda daadasturos am 

sabuTis usworoba: Tbilisis saapelacio sasamarTlos samoqalaqo saqme-

Ta palatis 2014 wlis 6 martis #2b/3521-13 ganCineba.
496 ix. Sengelia r., saqarTvelos samoqalaqo kodeqsis komentari, wig-

ni meoTxe, valdebulebiTi samarTali, kerZo nawili, t. I, muxli 624, 

gamomc. `samarTali~, Tb., 2001, 230-231.
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dadeba, sesxis Sepirebis SemTxvevaSi, kategoriulad moiTxovs 

werilobiTi formis dacvas, rogorc xelSekrulebis namdvi-

lobis winapirobas. garigebis formis Taobaze kanoniT gaT-

valiswinebuli imperatiuli debuleba, upirveles yovlisa, 

emsaxureba mtkicebis mizans. dadgenili formis dacva iZleva 

mesame piris winaaRmdeg garigebis dadebisa da mxareTa Soris 

arsebuli SeTanxmebis Sinaarsis mtkicebis SesaZleblobas. da-

vis SemTxvevaSi, mxareebma sasamarTlosac unda miscen maT So-

ris arsebuli SeTanxmebis Sinaarsis garkvevis SesaZlebloba.497

2.4.8. turistuli momsaxureba

saqarTvelos samoqalaqo kodeqsis xarvezad miiCneva turis-

tuli momsaxurebis xelSekrulebis dadebis formis sakiTxis 

ganusazRvreloba, ramac Sedavebis safuZvlis warmoSobisas, 

SesaZloa mxareebs praqtikuli sirTule Seuqmnas. zepiri for-

miT xelSekrulebis dadebis SemTxvevaSi, praqtikuli sirTule 

SeiZleba gamovlindes xelSekrulebis an misi pirobebis arse-

bobis mtkicebis procesSi, ra drosac mxolod mowmis Cveneba 

sakmarisi ver iqneba da damatebiTi mtkicebulebis wardgena 

aucilebeli gaxdeba. kodeqsi arafers ambobs xelSekrulebis 

dadebis formis Taobaze, magram normaTa analiziT irkveva, 

rom xelSekruleba werilobiT unda daidos, rac ar gamoricx-

avs xelSekrulebis dadebis zepir formasac. germaniis samoqa-

laqo kodeqsi am sakiTxSi ufro metad kategoriulia, radgan 

imperatiulad miuTiTebs, rom mogzaurobis organizator-

ma, xelSekrulebis dadebisTanave, an dauyovnebliv, xelSek-

rulebis dadebis Semdeg, turists unda gadasces turistuli 

mogzaurobis damadasturebeli dokumenti. umjobesi iqneba, 

turistuli momsaxurebis xelSekruleba, praqtikuli sirTu-

lis Tavidan acilebisa da, upirvelesad, turistis, rogorc 

497 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 231.
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momxmareblis, interesis ukeT dacvis mizniT, werilobiT ga-

formdes da amas imperatiulad iTxovdes saqarTvelos samoqa-

laqo kodeqsi. werilobiTi forma, TviT mxareebisTvisac ufro 

misaRebi iqneba.498

2.4.9. gadazidva-gadayvana

zogadad, satransporto dokumenti ganimarteba, rogorc do-

kumenti, romelic adasturebs tvirTgamgzavnis mier gadamzi-

davisaTvis tvirTis gadacemas, aqvs tvirTis miRebis uflebis 

miniWebis funqcia da aris gadazidvis xelSekrulebis arsebo-

bis mtkicebuleba. satransporto dokuments didi roli aqvs 

tvirTis saerTaSoriso gadazidvis procesSi. garda imisa, rom 

igi, Cveulebriv, Seicavs tvirTis saidentifikacio monacems, 

masSi, rogorc wesi, inkorporirebulia gadazidvis xelSek-

rulebis zogierTi debuleba da davis SemTxvevaSi, SesaZloa 

mxareebisaTvis damatebiT mtkicebulebas warmoadgendes.499 

saqarTvelos samoqalaqo kodeqsis 672-e muxlis Tanaxmad, 

gadazidvis xelSekruleba formdeba zednadebis saxiT. sapir-

ispiros damtkicebamde, zednadebi aris mtkicebuleba imisa, 

rom dadebulia gadazidvis xelSekruleba, gansazRvrulia misi 

Sinaarsi da tvirTi gadamzidvels miRebuli aqvs.500 zednadebiT 

dasturdeba ara mxolod tvirTis gamgzavnsa da gadamzidvels 

Soris xelSekrulebis dadebis faqti, aramed tvirTis gadasa-

zidad miReba erTi an ramdenime gadamzidvelis mier, aseve _ 

mimRebis mier tvirTis miReba, xelSekrulebis monawile mxaris 

498 ix. gabiCvaZe S., turistuli momsaxurebis samoqalaqo samarTlebrivi 

regulireba, Jurn. `marTlmsajuleba da kanoni~, #2(37)’13, 76-77.
499 ix. bazRaZe T., satransporto dokumentebis saxeebi, krebulSi: WiRla-

Ze n., nemswveriZe T. (red.), qarTuli samarTlis aqtualuri sakiTxebi, eZ-

Rvneba profesor luarsab andronikaSvilis xsovnas, gamomc. ̀ iuristebis 

samyaro~, Tb., 2014, 92.
500 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

390.
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mier gacxadebuli reklamacia an daTqma, gamgzavnis an mim-

Rebis mier tvirTis gankargvis ufleba, gadamzidvelis ufleba 

tvirTis dagiravebis Taobaze. mxareTa SeTanxmebiT, zednade-

bi SesaZloa Seicavdes sxva saxis damatebiT informaciasac. 

tvirTis gadazidvis zemoaRniSnuli dokumenti, garkveul-

wilad, savaldebulo da damatebiTi informaciis matarebelia, 

amitomac iZens igi mtkicebulebiT Zalas.501

2.4.10. sabanko garantia

saqarTvelos samoqalaqo kodeqsis 885-e muxlis pirveli 

nawilis Tanaxmad, sabanko garantiidan gamomdinare, beneficia-

ris moTxovna garants werilobiTi formiT unda waredginos. 

kanonmdebelma aRniSnuli wesis SemoRebiT mxedvelobaSi mi-

iRo is garemoeba, rom sabanko garantia araaqcesoruli xasi-

aTis valdebulebaa da didi riskis Semcvelia, maT Soris, Tvi-

Ton garantisaTvis. Sesabamisad, sabanko garantiis jerovani 

moTxovnisaTvis, aucilebeli winapirobaa imis dadgena, rom 

sabanko garantiidan gamomdinare, moTxovnis wardgena ufle-

bamosili piris mier xdeba. swored amas emsaxureba werilobiTi 

forma. igi mizand isaxavs bankis darwmunebas, rom moTxovnis 

warmdgeni namdvilad beneficiaria.502

garantis valdebulebis Sewyvetis erT-erTi safuZvelia 

beneficiaris mier garantiidan gamomdinare uflebaze uaris 

Tqma da misi garantisTvis dabruneba. amgvari uaris Tqmis nam-

dvilobisaTvis aucilebelia uaris Tqma werilobiTi formiT 

ganxorcieldes. werilobiTi uari, erTgvarad, mtkicebulebiT 

funqciasac asrulebs da axdens am sakiTxTan dakavSirebiT da-

501 ix. gabiCvaZe S., sahaero transportiT tvirTis gadazidvisa da mgzavr-

Ta gadayvanis samoqalaqo samarTlebrivi regulireba, gamomc. `meridi-

ani~, Tb., 2013, 83.
502 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

580-581.
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vis Tavidan acilebas. Tu sabako garantiaze uaris Tqma weri-

lobiT ar iqna gaformebuli, garantis valdebuleba Sewyveti-

lad ar CaiTvleba.503

2.4.11. Tavdeboba

werilobiT formas mtkicebulebiTi funqcia aqvs da axdens 

davis Tavidan acilebas, Tavdebobis arsebobasa da mis odeno-

basTan dakavSirebiT. garda amisa, werilobiTi forma im ris-

kis SemosazRvrasa da xazgasmas emsaxureba, romelic Tavdebma 

Tavdebobis xelSekrulebiT ikisra.504

2.4.12. samisdReSio rCena

saqarTvelos samoqalaqo kodeqsis 942-e muxli iTvaliswinebs 

kanonis imperatiul moTxovnas, samisdReSio rCenis xelSek-

rulebis formasTan dakavSirebiT. saxeldobr, xelSekruleba 

unda daidos mxolod da mxolod werilobiTi formiT anu kanoni 

ar uSvebs samisdReSio rCenis xelSekrulebis dadebas zepiri 

formiT. kanonis es moTxovna gamomdinareobs im specifikidan, 

romelic axasiaTebs samisdReSio rCenis xelSekrulebas, rac 

imaSi gamoixateba, rom xelSekruleba atarebs gangrZobad xas-

iaTs, anu marCenals sarCenis qonebaze sakuTrebis ufleba war-

moeSoba garkveuli vadis gasvlis Semdeg da Sesabamisad, davis 

SemTxvevaSi, kanoni dasaSvebad miiCnevs mxolod werilobiT mt-

kicebulebas.505

503 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

588-589.
504 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 549.
505 ix. ZlieriSvili z., saqarTvelos samoqalaqo kodeqsis komentari, wig-

ni meoTxe, valdebulebiTi samarTali, kerZo nawili, t. II, muxli 942, 

gamomc., `samarTali~, Tb., 2001, 315-316.
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2.4.13. anderZi

2.4.13.1 formis mniSvneloba anderZisaTvis

formis moTxovna rogorc wesi, emsaxureba werilobiTi _ mt-

kicebulebis uzrunvelyofas, rac mogvianebiT, SeiZleba iqnes 

gamoyenebuli mxareTa ganzraxvis ufro iolad dasadgenad. es 

aspeqti gansakuTrebiT aSkaraa, rodesac gancxadebis warmom-

Tqmeli piri aRar arsebobs rom ganmartos igi; aqedan gamom-

dinare, anderZTan dakavSirebiT kanonmdebeli iTxovs kidev 

ufro mets, vidre martiv werilobiT formas (xelmoweras), 

kerZod, mTeli teqsti moanderZis mier sakuTari xeliT unda 

iyos Sedgenili.506

2.4.13.2. formis naklis gamosworebis SesaZlebloba

saqarTvelos uzenaesi sasamarTlos praqtikaSi iyo erTi 

saqme507, romelSic l. m.-ma d. a.-s sTxova, miemarTa notariusi-

saTvis. notariusi telefoniT daukavSirda l. m.-s, romelmac 

ukarnaxa anderZis Sinaarsi, romelic iqve daibeWda. anderZis 

Sedgenas eswreboda mowme d. m.-i, xolo meore mowmem, r. g.-m 

notariuss telefoniT ukarnaxa piradobis mowmobis rekviz-

itebi. vinaidan asakisa da avadmyofobis gamo, l. m.-i sanotaro 

biuroSi ver gamocxadda, notariusi mivida masTan binaSi, sa-

dac moanderZes ori mowmis TandaswrebiT xmamaRla waukiTxa 

anderZis Sinaarsi. moanderZe TviTonac gaecno anderZis Si-

naarss da masze xeli moawera.

uzenaesi sasamarTlos azriT, arasworia kasatoris mosaz-

reba imis Sesaxeb, rom anderZis Sedgenis dros darRveulia 

saqarTvelos samoqalaqo kodeqsis 1358-e da 1366-e muxlebis 

506 ix. Markesinis B.S., Unberath H., Johnston A., The German Law of Contract: A Com-
paraƟ ve TreaƟ se, 2nd Ed., Hart Publishing, Oregon, 2006, 84.
507 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2004 wlis 10 noembris ganCineba #as-632-919-

04.
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moTxovnebi. sakasacio palatis miTiTebiT, saqarTvelos samo-

qalaqo kodeqsis 1366-e muxliT Camoyalibebulia anderZis te-

qnikuri saSualebis gamoyenebiT Sedgenis wesi da miTiTebulia, 

rom igi SeiZleba gadmoices saerTod miRebuli teqnikuri sa-

SualebebiT, oRond xelmowerili unda iyos moanderZis mier. 

aseT SemTxvevaSi, anderZis Sedgena da moanderZis mier xelis 

mowera unda moxdes ori mowmis TandaswrebiT, romlebic daa-

dastureben, rom anderZi Sedgenili iyo teqnikuri saSualebis 

gamoyenebiT. mowmeTa mier anderZis dadastureba unda moxdes 

moanderZis mier anderZze xelis moweris Semdeg dauyovnebliv, 

moanderZisa da orive mowmis TandaswrebiT, anderZze saTanado 

warweris gakeTebiT, mowmeTa saxelis, gvarisa da sacxovrebeli 

adgilis miTiTebiT. uzenaesi sasamarTlos poziciiT, marTa-

lia, saqarTvelos samoqalaqo kodeqsis 1358-e muxlis pirveli 

nawilis Sesabamisad, aris dasaSvebi, rom anderZi moanderZis 

sityvebiT Caiweros notariusma, ori mowmis TandaswrebiT, ma-

gram, mocemul SemTxvevaSi, notariusis mier darRveuli iyo 

kanonis zemoT miTiTebuli moTxovna, rasTan dakavSirebiTac, 

saapelacio sasamarTlom sworad miuTiTa, rom martooden es 

garemoeba ver gaxdeboda anderZis baTilobis safuZveli, vi-

naidan anderZis iuridiuli bunebidan gamomdinare, anderZis 

baTilobisas upiratesi mniSvneloba eniWeba mamkvidreblis 

nebis namdvilobas. anderZis gaformebasTan dakavSirebuli 

yvela wesi, romelic dadgenili iyo normatiuli aqtebiT, em-

saxureba erTaderT mizans _ moanderZis nebis sworad dafiq-

sirebas. aqedan gamomdinare, anderZis baTilobas safuZvlad 

SeiZleba dadeboda mxolod iseTi darRveva, romelic saeWvos 

gaxdida moanderZis nebis namdvilobas. moanderZis nebis namd-

vilobis SemTxvevaSi, notariusis mier sanotaro dokumentaci-

is usworo gaformeba, anda samsaxurebrivi daudevroba safuZ-

vlad ver daedeboda anderZis baTilobas. aqedan gamomdinare, 

saapelacio sasamarTlom sworad miuTiTa, rom saqarTvelos 

samoqalaqo kodeqsis 1403-e muxlis me-3 nawilis Sesabamisad, 

anderZi SeiZleba baTilad iqnes cnobili, Tuki igi Sedgenilia 
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kanoniT dadgenili im wesebis darRveviT, romelic bundovans 

xdis an eWvis qveS ayenebs moanderZis nebas, rasac mocemul 

SemTxvevaSi, ar hqonia adgili.

kidev erT saqmeSi508, l. k-e gardaicvala 2007 wlis 17 

marts. mas, pirvelidan meoTxe rigis CaTvliT, memkvidreebi ar 

darCenia. 1998 wlis 21 seqtembris sadavo anderZiT, l.k-em n.n-

as uanderZa kuTvnili saxli, mdebare quTaisSi, g-is q. #48-Si. 

2006 wlis 25 noembers, l. k-em isev Seadgina anderZi, romli-

Tac kuTvnili qoneba kvlav uanderZa n. n-as. am anderZs xeli 

moawera l. k-em, Tumca, teqsti Seadgina sxva pirma.

uzenaesi sasamarTlos miTiTebiT, saqarTvelos samoqa-

laqo kodeqsis 1344-e muxlis analizi cxadyofs, rom mamkvi-

drebels aqvs memkvidris Tavisuflad arCevis ufleba. anderZSi 

moanderZis nebaa gamoxatuli. mas SeuZlia gardacvalebis Sem-

TxvevisaTvis, Tavisi qoneba dautovos ara mxolod memkvidre-

Ta wridan romelimes, aramed gareSe pirebasac. saqarTvelos 

samoqalaqo kodeqsis 1364-e muxlidan gamomdinare, anderZi, 

romelic Tavisi xeliT dawera moanderZem da xeli moawera, 

sruli iuridiuli Zalis mqonea, miuxedavad imisa, rom ar aris 

dadasturebuli notariusis mier. mocemul SemTxvevaSi, kasa-

tori sadavod miiCnevs anderZze ganTavsebuli xelmoweris aw 

gardacvlil l. k-saTvis kuTvnilebis faqts da Tavis argu-

mentacias afuZnebs Sss saeqsperto-kriminalistikuri mTavari 

sammarTvelos eqspertis daskvnas, romliTac dgindeba, rom 

1998 wlis 21 seqtembris anderZze xelmowera ar ekuTvnis l. 

k-es.

sakasacio sasamarTlom ganmarta, rom sasamarTlosT-

vis arc erT mtkicebulebas, maT Soris, eqspertis daskvnas, 

winaswar dadgenili Zala ara aqvs da igi iseve kritikulad 

unda iqnes Sefasebuli, rogorc sxva mtkicebulebebi. moce-

mul SemTxvevaSi, saapelacio sasamarTlom ar gaiziara ra Sss 

saeqsperto-kriminalistikuri mTavari sammarTvelos eqsper-

508 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 28 Tebervlis ganCineba #as-1563-1563-2011.
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tis daskvna sadavo anderZze l. k-s xelmoweris ararsebobis 

Taobaze, savsebiT sworad da damajereblad daasabuTa Tavisi 

mosazrebebi, romliTac uaryo es mtkicebuleba, kerZod, sa-

samarTlom Tavisi daskvna, sadavo anderZis baTilobis safuZ-

vlebis ararsebobis Taobaze, daayrdno saqmeSi warmodgenil 

saqarTvelos sasamarTlo eqspertizis arasamTvarobo kvlevi-

Ti centris „alt-eqspertisa“ da ssip _ levan samxaraulis sax-

elobis sasamarTlo eqspertizis erovnuli biuros daskvnebs. 

amavdroulad, sasamarTlom Tavisi Sinagani rwmena, anderZis 

kanonierebaze, damajereblad daasabuTa saqmeSi arsebuli sxva 

mtkicebulebebis Sinaarsisa da iuridiuli Zalis SefasebiT, 

kerZod, saapelacio sasamarTlom miuTiTa saqmeSi warmodge-

nil mtkicebulebebze _ mowmeTa Cvenebebze, quTaisis saapela-

cio sasamarTlos  ganCinebasa da sxdomis oqmze da daaskvna, 

rom mtkicebulebebiT dasturdeba l. k-s neba misi qonebis n. 

n-saTvis datovebis Taobaze.

uzenaesma sasamarTlom gaiziara kasatoris mosazreba, rom 

xsenebuli mtkicebulebebiT gansaxilveli anderZis utyuaroba 

ar dadgenila, kerZod, quTaisis saqalaqo sasamarTlos kanon-

ier ZalaSi Sesuli gadawyvetilebiT, 2006 wlis 25 noembers 

Sedgenili anderZi baTilad iqna cnobili, kanoniT gaTval-

iswinebuli formis daucvelobis gamo, Tumca am anderZze l.k-

s xelmowera eqspertis daskvniT dadgenilia da igi sadavod ar 

gamxdara. aRniSnuli faqti iZleva obieqturi daskvnis safuZ-

vels, rom aw gardacvlil l. k-e gamoxatavda nebas, sikvdilis 

SemTxvevaSi, Tavisi qonebis n. n-asTvis datovebis Sesaxeb. sawi-

naaRmdegos dasadastureblad sakmariss ar warmoadgens kasa-

toris mier warmodgenil mowmeTa Cveneba, rom aw gardacvlili 

saubarSi Tavis qonebis memkvidred o. k-es moiazrebda.

sakasacio palatis poziciiT ama Tu im sadavo samoqa-

laqosamarTlebrivi urTierTobis samarTlebrivi Sefasebi-

saTvis unda dadgindes materialursamarTlebrivi normiT 

gaTvaliswinebuli garkveuli iuridiuli faqtebis (iuridiuli 

Semadgenlobis) utyuarad arseboba, rac SesaZlebelia samoqa-
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laqo saproceso kanonmdeblobiT aRiarebuli mtkicebulebe-

biT. mocemul davaSi gansakuTrebulad mniSvnelovani da gad-

amwyvetia swored moanderZis, l. k-s namdvili nebis dadgena, 

ra drosac, davis specifikurobidan gamomdinare, rasakvirve-

lia, specialistis daskvna mniSvnelovania, Tumca es mtkiceb-

ulebac iseve unda Semowmdes, rogorc sxva mtkicebulebebi.  

moanderZis nebis saeWvoobis SemTxvevaSi, nebis namdvilobis 

dasadgenad, yvela mtkicebulebis Sinaarsi zedmiwevniT zus-

tad unda iqnes Seswavlili da  urTierTSejerebuli.

uzenaesi sasamarTlos azriT, argumentirebulia kasato-

ris mosazreba, rom eqspertis daskvnebis Sefasebisas, gaTval-

iswinebul unda iqnes is masala, romelic sadavo sakiTxebze 

daskvnis misaRebad iqna gamokvleuli, aseve cxadia, rom ofi-

cialur organoSi saTanado pirebis TandaswrebiT ganxor-

cielebul xelmoweraTa sakvlev masalad gamoyeneba, sandoobis 

TvalsazrisiT, ufro metad mizanSewonilia, magram aRniSnuli 

Sedegis _ daskvnis calsaxad utyuarobaze ar metyvelebs, vi-

naidan SesaZlebelia saqmeSi warmodgenili sxva mtkicebule-

bebis erToblivad gamokvlevam da urTierTSejerebam sasamarT-

los Sinagani rwmena sawinaaRmdego faqtobrivi garemoebis 

arsebobaze Camouyalibos. swored aRniSnuli daedo safuZv-

lad gasaCivrebuli gadawyvetilebiT saapelacio palatis mier 

dadgenil faqtobriv garemoebas, sadavo anderZis siyalbis 

daudastureblobis Taobaze, vinaidan sasamarTlom mtkiceb-

ulebaTa individualurad da erToblivi kritikuli gamokvle-

viT sarwmunod daasabuTa moanderZis nebis utyuaroba. swored 

am faqtobrivi garemoebis _ sakuTari qonebis gankargvasTan 

dakavSirebiT, aw gardacvlilis nebis dadgena warmoadgens mo-

cemuli davis mTavar gamosakvlev faqts, radgan anderZi aris 

werilobiTi dokumenti, romelic adgens moanderZis nebas. am 

mtkicebulebaSi miTiTebuli faqtis utyuaroba ki davisa da 

saeWvoobis SemTxvevaSi, sxva mtkicebulebebTan erTobliobaSi 

unda Semowmdes.

erT-erTi gamokiTxuli mosamarTlis mier mowodebuli 
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informaciiT, saqarTvelos uzenaesi sasamarTlos 2002-2005 

wlebis praqtikaSi arsebobs saqme, romelSic moxucma qalba-

tonma erT-erT cnobil momRerals dautova samkvidro. Semd-

gom gamoCnda mexuTe rigis memkvidre da daiwyo dava xelmow-

eris namdvilobaze. anderZi xelmowerili iyo erTi cnobili 

msaxiobisa da aseve, erTi cnobili Jurnalistis TandaswrebiT. 

mamkvidrebeli diabetiT iyo daavadebuli. aRniSnul saqmesTan 

dakavSirebiT, urTierTsawinaaRmdego eqspertuli daskvnebi 

gakeTda. sabolood dadasturda, rom diabeti cvlis xelmow-

eris stils.509

anderZis namdvilobasTan mimarTebiT ganxiluli saqmee-

bidan gamomdinare, unda aRiniSnos, rom marTalia, misi namd-

vilobis kriteriumebs Soris, umniSvnelovanesia formis el-

ementi, ramdenadac igi iZleva moanderZis ukanaskneli nebis 

garkvevisa da udavod dadgenis SesaZleblobas510, Tumca for-

mis daucveloba yovelTvis ar iwvevs anderZis baTilobas. 

damkvidrebuli sasamarTlo praqtikis mixedviT, upiratesoba 

eniWeba moanderZis ukanaskneli nebis namdvilobis dadgenas. 

yovel konkretul SemTxvevaSi, unda Sefasdes, Tu ra gavlenas 

axdens anderZis Sedgenis kanoniT dadgenili wesebis darRveva 

moanderZis nebis gamovlenaze an aRniSnuli darRveva xom ar 

iwvevs iseTi Sedegis dadgomas, romelic piris nebas ewinaaRm-

degeba. sasamarTlos amis SesaZleblobas aZlevs saqarTvelos 

samoqalaqo kodeqsis 1403-e muxlis me-3 nawilis Sinaarsi, rom-

lis formulirebidan Cans, rom masSi gansazRvruli moTxovna 

509 mosamarTle (Tbilisi).
510 ix. koxreiZe l., anderZis namdvilobasTan dakavSirebuli davebi qa-

rTul samosamarTlo samarTalSi, Jurn. `marTlmsajuleba da kanoni~, 

#3(38)’13, 22. formis moTxovna, rogorc wesi, emsaxureba werilobiTi 

mtkicebulebis uzrunvelyofas, rac mogvianebiT mxareTa ganzraxvis 

ufro iolad dasadgenad SeiZleba iqnes gamoyenebuli. es gansakuTrebiT 

mniSvnelovania, rodesac nebis gamomvleni piri aRar arsebobs, rom 

ganmartos igi; aqedan gamomdinare, anderZTan dakavSirebiT kanonmdebe-

li iTxovs kidev ufro mets, vidre martiv werilobiT formas: Markesinis 
B.S., Unberath H., Johnston A., The German Law of Contract: A ComparaƟ ve TreaƟ se, 2nd 
Ed., Hart Publishing, Oregon, 2006, 84.
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ar aris imperatiuli, anu kanonmdebeli yovelTvis ar miiCnevs 

zemoaRniSnul darRvevas anderZis baTilobis safuZvlad.511

gasaziarebelia azri, rom im sakiTxis gadawyveta, aqvs Tu 

ara adgili anderZis Sedgenis wesis umniSvnelo darRvevas, 

kanonmdebelma miando samosamarTlo samarTals, romelmac 

daadgina, rom anderZi SeiZleba baTilad iqnes cnobili, Tu 

igi Sedgenilia kanoniT dadgenili wesebis darRveviT, rac bun-

dovans xdis an eWvis qveS ayenebs moanderZis nebas. Sesabamisad, 

Tu piris nebis dadgena yovelgvari eWvis gareSea SesaZlebeli, 

maSin anderZis Sedgenisas daSvebuli darRvevebi umniSvnelod 

unda iqnes miCneuli, rac ver gamoiwvevs mis baTilobas. ma-

Sasadame, ZiriTadi roli akisria sasamarTlos. mxolod am 

ukanasknelis prerogativaa, gansazRvros anderZSi arsebuli 

formaluri darRvevis mniSvneloba da misi gavlena moanderZis 

nebis gamovlenis sworad gagebaze.512

maSasadame, dadebiTad unda Sefasdes anderZis namdvilo-

basTan dakavSirebiT Camoyalibebuli praqtika, romlis mixedvi-

Tac, Tu piris nebis dadgena araorazrovnad aris SesaZlebeli, 

maSin anderZis Sedgenisas daSvebuli darRvevebi umniSvnelod 

miiCneva, rac ar gamoiwvevs mis gabaTilebas.

2.4.14. sacxovrebeli sadgomiT sargeblobisas warmoSobili 

urTierTobebi

sacxovrebeli sadgomiT sargeblobisas warmoSobili urTier-

Toba, Tavisi SinaarsiT, specifikuri xasiaTisaa, radgan erT 

mxares warmoadgens mesakuTre, SezRuduli sakuTrebis ufle-

biT, xolo meore mxares aris mosargeble, e.i. piri, visac 

`sacxovrebeli sadgomiT sargeblobisas warmoSobili urTier-

511 ix. koxreiZe l., anderZis namdvilobasTan dakavSirebuli davebi qa-

rTul samosamarTlo samarTalSi, Jurn. `marTlmsajuleba da kanoni~, 

#3(38)’13, 24.
512 ix. koxreiZe l., anderZis namdvilobasTan dakavSirebuli davebi qa-

rTul samosamarTlo samarTalSi, Jurn. `marTlmsajuleba da kanoni~, 

#3(38)’13, 26-27.
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Tobis Sesaxeb~ saqarTvelos kanonis miznebidan gamomdinare, 

gaaCnia am kanoniT gansazRvruli ufleba-valdebulebani.513 mx-

areTa Soris interesTa konfliqti ganapiroba sabWouri siste-

mis periodSi arsebulma realobam. Sesabamisad, unda moxdes 

maTi uflebis imgvarad dacva, rom socialuri samarTliano-

bis principebidan gamomdinare da moqmedi samarTlis funda-

mentur principebze dayrdnobiT, ar iqnes Selaxuli arcerTi 

mxaris kanonieri ufleba da interesi.514

es urTierToba garkveuli TaviseburebiT gamoirCeva, 

romlis Tanaxmad, mesakuTrisa da mosargeblis neba, romelic 

miemarTeboda uZravi nivTis nasyidobas, ar iyo daculi am 

xelSekrulebisaTvis kanoniT gaTvaliswinebuli formiT, rac 

ganpirobebuli iyo mravali faqtoriT. SeiZleba iTqvas, rom 

kanoni moicavs im faqtobrivi garemoebebis normatiul aRw-

eras, romelic mxolod faqtobrivi movlenis saxiT arsebobda 

da rasac kanonma daukavSira konkretuli iuridiuli Sedegi.515

wlebis ganmavlobaSi, am urTierTobasTan mimarTebiT, 

praqtikaSi bevri problemuri sakiTxi wamoiWra. Tumca am Sem-

TxvevaSi, naSromis ganxilvis sagans warmoadgens, `sacxovre-

beli sadgomiT sargeblobisas warmoSobili urTierTobebis 

Sesaxeb~ saqarTvelos kanonis safuZvelze, mesakuTresa da mo-

sargebles Soris formis daucvelad dadebuli garigebidan 

warmoSobili faqtobrivi urTierTobis Tavisebureba.

mesakuTresa da mosargebles Soris arsebuli es urTier-

Toba warmoSobili iyo formis daucvelad dadebuli garigebis 

safuZvelze, romelic mesakuTrisa da mosargeblis mier faq-

tobrivad sruldeboda da formis xarvezs mxareTa urTier-

TobisaTvis mniSvneloba ar hqonda. amdenad, sacxovrebeli 

513 ix. Todria T., faqtobrivi garemoebebis mniSvneloba sakasacio sa-

samarTloSi, gamomc. “ΚΟΛΑΣΙ”, Tb., 2011, 147.
514 dawvr. ix. ganmartebiTi baraTi #07-5/538 `sacxovrebeli sadgomiT 

sargeblobisas warmoSobili urTierTobebis Sesaxeb~ saqarTvelos 

kanonSi damatebebis Setanis Taobaze saqarTvelos kanonis proeqtze.
515 ix. Todria T., sacxovrebeli sadgomiT sargeblobisas warmoSobili 

urTierTobis zogierTi sakiTxi, Jurn. `marTlmsajuleba~, 2009, #2, 29.
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sadgomis mesakuTresa da mosargebles Soris warmoSobili faq-

tobrivi urTierTobiT mosargeblem SeiZina mesakuTrisaTvis 

gankuTvnili TiTqmis yvela ufleba-movaleoba.516

saqarTvelos sakonstitucio sasamarTlom Tavis erT-

erT  gadawyvetilebaSi rogorc miuTiTa, `kanoni exeba is-

eTi faqtobrivi urTierTobebis mowesrigebas, romelTac ar 

iTvaliswinebs saqarTvelos axali samoqalaqo kodeqsi. isini 

arc sabWoTa samoqalaqo kanonmdeblobiT iyo saTanadod mow-

esrigebuli. sasamarTlo ganxilvam aCvena, rom es urTierTo-

bani aTeulobiT wlebis ganmavlobaSi yalibdeboda moqalaqeTa 

Soris mowesrigebuli samoqalaqo urTierTobebis gverdiT. 

maT farTod damkvidrebas xels uwyobda ara marto sabWoTa 

samarTlebrivi sistemis naklovanebani, aramed sxva subieqtu-

ri Tu obieqturi garemoebani. kanonis mizans Seadgens, daic-

vas mocemuli urTierTobis monawilis _ sacxovrebeli sad-

gomis mosargeblis interesebi. sasamarTlo kolegiis azriT, 

saxelmwifo valdebulia, wesrigi Seitanos warsulidan axal 

sinamdvileSi memkvidreobiT gadmosul mouwesrigebel, anda 

nawilobriv mowesrigebul faqtobriv qonebriv urTierTobeb-

Si imgvarad, rom mxedvelobaSi iqnes miRebuli rogorc misi 

Taviseburebani da am urTierTobis monawileTa interesebi, ise 

moqmedi samarTlis fundamenturi principebi.~517

sakonstitucio sasamarTlos ganmartebis mixedviT, `es 

urTierToba Tavisi SinaarsiT aratipur saxelSekrulebo urT-

ierTobas warmoadgenda da igi sabWoTa sinamdvileSi arsebobda 

faqtobrivi qonebrivi urTierTobis saxiT, rasac im dros moq-

medi samoqalaqo samarTali ar awesrigebda. am aratipur urT-

ierTobas kanonmdebelma sacxovrebeli sadgomiT sargeblobis 

ufleba uwoda. Sesabamisad, man gamohyo aRniSnuli urTier-

TobisaTvis damaxasiaTebeli aucilebeli niSnebi, romlebic 

516 ix. CitoSvili T., uZrav qonebaze sakuTrebis uflebis warmoSobis 

samarTlebrivi aspeqtebi, gamomc. `meridiani~, Tb., 2006, 104-105.
517 ix. 2001 wlis 7 ivnisis #1/1/103,117,137,147-48,152-53 gadawyvetileba: 

saqarTvelos sakonstitucio sasamarTlo, gadawyvetilebebi, 2000-2001, 

saqarTvelos sakonstitucio sasamarTlos gamocema, Tb., 2003, 113.
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asaxaven mesakuTresa da mosargebles Soris aTeulobiT wlebis 

ganmavlobaSi Camoyalibebuli, maTive nebiT damyarebuli urT-

ierTobis Sinaarss.~518

kanonmdebeli gansxvavebulad awesrigebs uflebis aRi-

arebis sakiTxs, vidre amas iTvaliswinebs rogorc Zveli, ise 

amJamindeli kanonmdebloba. nasyidobis martivi werilobiTi 

forma, arc adre da arc Semdgom ar iyo miCneuli uZrav nivTze 

sakuTrebis warmoSobis formad.519

xSiria SemTxveva, rodesac faqtobrivi sinamdvile aiZu-

lebs kanonmdebels, moaxdinos am pirobebSi warmoSobili urT-

ierTobebis legitimacia. aseT dros kanonmdeblis mizania, 

moawesrigos uwesrigo urTierTobebi, saWiroebis SemTxvevaSi, 

specialuri kanoniTac ki. aseTi SemTxvevis magaliTad saxel-

deba swored gansaxilveli norma, romliTac sabWoTa periodSi 

kanonis gverdis avliT ganxorcielebuli uZravi qonebis SeZena 

CaiTvala namdvilad da amiT gamosworda SeZenis dros arse-

buli garigebis baTilobis nakli. sxva sityvebiT, am kanoniT, 

Zalis mqoned CaiTvala savaldebulo formis darRveviT ganx-

orcielebuli SeZena (magaliTad, martivi werilobiTi formiT 

uZravi qonebis SeZena).520

saboloo jamSi, sasamarTlom arakonstituciurad cno 

sadavo aqtis meore muxlis pirveli punqti, romlis mixed-

viTac, mxareebs Soris urTierTobis werilobiTi dokumen-

tiT mowesrigebis SemTxvevaSi, romelic aRiarebda sacxovre-

518 ix. 2001 wlis 7 ivnisis #1/1/103,117,137,147-48,152-53 gadawyvetileba: 

saqarTvelos sakonstitucio sasamarTlo, gadawyvetilebebi, 2000-2001, 

saqarTvelos sakonstitucio sasamarTlos gamocema, Tb., 2003, 119.
519 ix. zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqa-

rTveloSi, germaniis teqnikuri TanamSromlobis sazogadoeba (GTZ), Tb., 

2007, 25.
520 ix. zoiZe b., sakuTrebis uflebis evolucia qarTul samarTalSi, wign-

Si: zarandia T., kurzinski-singeri e., SatberaSvili l. (red.), sakuTreba 

da samarTlebrivi stabiluroba: sakuTrebis cnebis transformacia, 2015 

wlis 5-6 noembers TbilisSi Catarebuli saerTaSoriso konferenciis 

masalebis krebuli, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis gamomcemloba, Tb., 2016, 110.
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beli sadgomis nasyidobas kanonismieri imperatiuli formis 

daucvelad, iuridiul Zalas inarCundebda da SemZeni iTvle-

boda mesakuTred. sasamarTlom xazi gausva im faqts, rom 1996 

wlamde moqmedi kanonmdebloba iZleoda SesaZleblobas, rom 

sakuTrebis ufleba gasxvisebuliyo da amisaTvis adgenda Sesa-

bamis formas, romlisgan gadaxvevac SeeZlo mxolod sasamarT-

los, nebis gamovlenis namdvilobis dadgenis SemTxvevaSi. am 

fonze, sakonstitucio sasamarTlom ganacxada, rom sadavo 

regulireba: „ver Tavsdeba „zogad iuridiul aspeqtebSi“ da 

realur safrTxes uqmnis sakuTrebas, romelic aRiarebuli da 

uzrunvelyofilia saqarTvelos konstituciis 21-e muxliT. 

specialuri samarTlebrivi mowesrigeba ar unda moaswavebdes 

samarTlis Sesabamisi dargis sferodan gasvlas da ZiriTadi 

principebis ignorirebas.“521

sakonstitucio sasamarTlos midgoma sadavoa, Tu mxedv-

elobaSi iqneba miRebuli msjeloba, rom garigebis forma nebis 

gamovlenis utyuarobisa da mtkicebis garantias warmoadgens. 

amitomac, formis daucvelobis SemTxvevaSi, veravin SeZlebs 

garigebis arsebobis dadasturebas. miuxedavad amisa, SesaZle-

belia formis naklis gamosworeba. kerZod, Tu sasamarTlo 

daadgens, rom namdvilad hqonda adgili nebis gamovlenas, amiT 

SeiZleba Seivsos formis nakli. maSasadame, SesaZlebelia nebis 

Zieba formis gareT.522

gasaTvaliswinebelia is garemoeba, rom umravles SemTx-

vevaSi, nasyidobis faqtobrivi xelSekruleba Sesrulebulia, 

rac imiT gamoixateba, rom mesakuTres SemZenisaTvis sacxovre-

beli sadgomi sargeblobaSi aqvs gadacemuli, xolo SemZens 

gadaxdili aqvs misi safasuri. am konkretul SemTxvevaSi, nebis 

521 ix. tuRuSi T., burjanaZe g., mSvenieraZe g., gociriZe g., menabde v., ada-

mianis uflebebi da saqarTvelos sakonstitucio sasamarTlos samar-

Talwarmoebis praqtika: 1996-2012 wlebis sasamarTlo praqtika, gamomc. 

Sps `sezani~, Tb., 2013, 247.
522 ix. zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqa-

rTveloSi, germaniis teqnikuri TanamSromlobis sazogadoeba (GTZ), Tb., 

2007, 26.
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gamovlena mainc saxezea, Tumca igi gamoxatulia garkveu-

li werilobiTi formiT. kanonmdebeli, nebis gamovlenisa da 

savaldebulo formis konfliqtis dros, uflebis damfuZne-

blad miiCnevs nebis gamovlenas kanonSi gaTvaliswinebuli sax-

iT da amiT asworebs formis nakls.523

sakiTxavia, Tu raSi gamoixateba kanonmdeblis mier mxa-

reebisTvis formis naklis gamosworebis SesaZleblobis mini-

Weba. rogorc cnobilia, sanivTo garigeba gansxvavdeba val-

debulebiTi garigebisagan. Tuki gankargviTi garigeba iwvevs 

samarTlebrivi mdgomareobis Secvlas da absolutur ufle-

bas afuZnebs, valdebulebiTi garigeba qonebrivi urTierTo-

bis monawileTa Soris relatiur uflebas warmoSobs.524 saqa-

rTveloSi moqmedebs kauzaluri sistema, Sesabamisad, imijneba 

uflebis gadacemis safuZveli da sanivTo garigeba. amasTan, 

kauzaluri sistemis pirobebSi, sanivTo garigebis namdviloba 

uSualod aris damokidebuli misi safuZvlis namdvilobaze.525 

sanivTo (gankargvis) garigeba, valdebulebiTi garigebisagan 

gansxvavebiT, imperatiulad dadgenilia. igi aris neba, mimar-

Tuli sanivTo uflebis warmoSobaze, Secvlaze, Sewyvetasa da 

sxvisTvis gadacemaze (daTmobaze), romelic gamovlenilia ka-

noniT imperatiulad gansazRvruli formiT.526 mocemul SemTx-

vevaSi, mxareebs Soris dadebuli valdebulebiTsamarTlebrivi 

garigeba, formis daucvelobis gamo, baTilobas eqvemdebareba, 

saqarTvelos samoqalaqo kodeqsis 59-e muxlis mixedviT, ma-

gram istoriuli konteqstis gaTvaliswinebiT, kanonmdebel-

523 ix. zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqa-

rTveloSi, germaniis teqnikuri TanamSromlobis sazogadoeba (GTZ), Tb., 

2007, 27.
524 ix. zoiZe b., qarTuli sanivTo samarTali, meore gadamuSavebuli da 

srulyofili gamocema, gamomc. `mecniereba~, Tb., 2003, 13.
525 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

218.
526 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

219.
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ma, mosargeblis uflebebis dacvis mizniT, miiRo aRniSnuli 

kanoni da am ukanaskneliT gansazRvra im meqanizmTa wre, rom-

lis meSveobiTac SesaZlebeli xdeba aRniSnuli valdebule-

biTsamarTlebrivi garigebisaTvis dasrulebuli saxis micema. 

kerZod, binis mesakuTresa da mosargebles Soris warmoSobili 

es urTierToba aris maT Soris formis daucvelad dadebuli 

nasyidobis xelSekruleba, romelic SeiZleba namdvilad iqces 

misi dadasturebiT, anu unda moxdes garigebis formis uzrun-

velyofa da mis safuZvelze mosargeble sajaro reestrSi unda 

gatardes mesakuTred. sxva sityvebiT, qonebaze mosargeblisaT-

vis sasurveli ekonomikuri Sedegis dadgomisaTvis Tavdapir-

velad aucilebelia mis mier relatiuri, qonebrivi uflebis 

mopoveba. am ukanasknelis safuZvelze SeZenili `sanivTo 

ufleba~ ki gamoxatavs piris Zalauflebis (batonobis) absolu-

tur uflebas Sesabamis qonebaze.527 binis mesakuTris Tanxmobis 

ararsebobis SemTxvevaSi ki ormxrivi restitucia moxdeba.528

gansaxilvel sakiTxTan mimarTebiT, aRsaniSnavia is gare-

moeba, rom qvemdgomi instanciebis praqtikaSi dafiqsirda im-

dagvari tendencia, rom sasamarTloebi sacxovrebeli sadgomiT 

sargeblobisas warmoSobil urTierTobebTan aigiveben zogierT 

iseT SemTxvevas, ra drosac kanoniT dadgenili formis dac-

vis gareSe moxda garigebis dadeba, Tumca, es urTierToba ar 

gamomdinareobda `sacxovrebeli sadgomiT sargeblobisas war-

moSobili urTierTobebis Sesaxeb~ saqarTvelos kanonidan. saqa-

rTvelos uzenaesma sasamarTlom, aRniSnulTan SemTxvevebTan da-

kavSirebiT, marTebuli pozicia daafiqsira, rac momavalSi unda 

gaiTvaliswinon sasamarTloebma. qvemoT, am konteqstSi ganxi-

luli iqneba ori saqme qarTuli sasamarTlo praqtikidan.

pirvel saqmeSi529, v. w-Svilsa da o. b-Zes Soris, v. w-Svilis 

527 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, evro-

puli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 217.
528 ix. CitoSvili T., uZrav qonebaze sakuTrebis uflebis warmoSobis 

samarTlebrivi aspeqtebi, gamomc. `meridiani~, Tb., 2006, 118.
529 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2010 wlis 4 noembris gadawyvetileba #as-399-372-2010.
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Svilebis, a. s-uasa da va. s-uas monawileobiT, 1988 wlis no-

emberSi Sedga zepiri garigeba, romlis Tanaxmad, v. w-Svilma 

ozurgeTis raionis sofel mTispirSi mdebare sacxovrebeli 

saxli da ezos nargavebi mihyida o. b-Zes 18 000 maneTad.

o. b-Zem v. w-Svils, nawil-nawil, srulad gadauxada 

nasyidobis sazRauri da igi dRemde flobs da sargeblobs 

sacxovrebeli saxliTa da miwis nakveTiT da iRebs nayofs.

marTalia, 1989 wels, v. w-Svilma o. b-Zes SesTavaza, mis 

mier gadaxdili Tanxis dabrunebis sanacvlod, nivTze mflobe-

lobis Sewyveta, magram mxareTa Soris SeTanxmeba ver moxerxda 

da v. w-Svils o. b-Zisa da misi ojaxis wevrebis gamosaxleba 

aRar mouTxovia.

1989 wels, sofel mTispirSi, zogierTi miwis nakveTi, maT 

Soris, v. w-Svilis sakarmidamo miwis nakveTic, gamocxadda 

zvavsaSiS zonad da asasaxleblad o. b-Zis saxelze gaica kom-

pensacia 37 500 maneTi, ris Taobazec icodnen v. w-Svilma da 

misma Svilebma.

v. w-Svili gardaicvala 1996 wels, xolo, 2004 wlis 23 

aprils, gaica samkvidro mowmoba a. s-uas saxelze da v. w-Svi-

lis danaSTi qoneba _ sacxovrebeli saxli da miwis nakveTi 

aRiricxa a. s-uas sakuTrebad.

`sacxovrebeli sadgomiT sargeblobisas warmoSobili 

urTierTobebis Sesaxeb~ saqarTvelos kanonis 11 muxlis a) qve-

punqtis Tanaxmad, saapelacio sasamarTlom miiCnia, rom ga-

rigeba, romliTac v. w-Svilma, anu mesakuTrem, o. b-Zes saz-

Rauris _ 18 000 maneTis gadaxdis sanacvlod dauTmo saxliT 

sargeblobis ufleba, daido 1988 wels, anu zemoxsenebuli ka-

noniT gaTvaliswinebul periodSi.

imis gaTvaliswinebiT, rom o. b-Ze, 1988 wlidan 2005 wlamde, 

anu 1998 wlis 25 ivnisisaTvisac, faqtobrivad flobda sadavo 

saxls ise, rom misi mflobeloba mesakuTresa da mis uflebamo-

nacvles sadavod ar gauxdiaT, sasamarTlom miiCnia, rom 1998 

wlis 25 ivnisisaTvis, igi saxls keTilsindisierad flobda da 

miTiTebuli kanonis Sesabamisad, warmoadgenda mosargebles.
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miuxedavad imisa, rom miTiTebuli kanoni aregulirebs 

sacxovrebeli sadgomiT da ara miwis nakveTiT mosargeble-

sa da mesakuTres Soris arsebul urTierTobebs, saapelacio 

sasamarTlom miiCnia, rom kanonisa da garigebis Tanaxmad, o. 

b-Ze iTvleboda a. s-uas kuTvnil nakveTze arsebuli rogorc 

ZiriTadi, aseve damxmare nagebobis mosargebled.

sasamarTlom dadgenilad miiCnia, rom o. b-Zes, saqarT-

velos samoqalaqo kodeqsis 183-e muxlis Sesabamisad, sadavo 

uZrav qonebaze sakuTreba ar moupovebia kanoniT gansazRvruli 

formiT da ar mouTxovia sacxovrebeli sadgomis mesakuTred 

aRiareba, mesakuTrisaTvis Sesabamisi anazRaurebis gadaxdis 

sanacvlod. Sesabamisad, sasamarTlom miiCnia, rom sadavo sax-

lis mesakuTred o. b-Zis cnobis safuZvlebi ar arsebobda, 

Tumca palatam ganmarta, rom sakuTrebis ufleba, Tavis TavSi, 

moicavda sargeblobis  uflebasac, ris gamoc o. b-Ze SesaZle-

belia cnobiliyo qonebis mosargebled.

meore saqmeSi530, 1995 wlis 22 dekembris xelwerilis Tanax-

mad, j. n-Svilma b. d-Svils mihyida sadavo bina, xelmowera 

ekuTvnoda j. n-Svils.

eqspertis daskvnis Tanaxmad, xelwerilze sadac aRniS-

nuli iyo, rom 1992 wels, sadavo bina j. n-Svilma mihyida b. 

d-Svils da ver gadauforma privatizaciis uqonlobis gamo, 

xelmowera Sesrulebuli iyo j. n-Svilis mier.

saqalaqo sasamarTlom miuTiTa `sacxovrebeli sadgomiT 

sargeblobisas warmoSobili urTierTobebis Sesaxeb~ saqarT-

velos kanonis pirvel, 11 muxlis a) qvepunqtze, amave muxlis 

me-2 nawilze da ganmarta, rom saqmeSi warmodgenili masale-

biT, kerZod, eqspertizis daskvniTa da xelweriliT udavod 

dgindeboda, rom mxareTa Soris arsebobda sanotaro formis 

dacvis gareSe nasyidoba sacxovrebel sadgomze, romlis Tanax-

mad, j. n-Svilma sadavo sacxovrebeli bina mihyida b. d-Svils.

saapelacio sasamarTlomac dadgenilad miiCnia, rom mx-

530 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 23 ivnisis gadawyvetileba #as-174-164-2011.
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areTa Soris urTierToba warmoiSva 1992 wlidan da maT Soris 

urTierToba `sacxovrebeli sadgomiT sargeblobisas warmoSo-

bili urTierTobebis Sesaxeb~ saqarTvelos kanoniT unda mow-

esrigebuliyo.

rac Seexeba sakasacio sasamarTlos midgomas, orive 

saqmesTan mimarTebiT, palatam rogorc aRniSna, ̀ sacxovrebeli 

sadgomiT sargeblobisas warmoSobili urTierTobis Sesaxeb~ 

saqarTvelos kanoni awesrigebs sacxovrebeli sadgomis mesa-

kuTresa da mosargebles Soris, 1921 wlis 25 Tebervlidan 1996 

wlis 27 ianvramde warmoSobil im urTierTobebs, romlebic 

specialur mowesrigebas moiTxovs (kanonis pirveli muxli). 

specialuri mowesrigeba ukavSirdeba uSualod am urTierTo-

bebis specifikas, kerZod, urTierTobebs, romlebic arsebobda 

zemoaRniSnul periodSi, faqtis saxiT gansaxilvelma kanonma 

mianiWa iuridiuli mniSvneloba da daukavSira maT konkretuli 

samarTlebrivi Sedegebi.

uzenaesma sasamarTlom miuTiTa, rom zemoaRniSnuli ka-

noniT wesrigdeba ara nebismier formadaucvel garigebasTan 

dakavSirebuli urTierToba, aramed mxolod iseTi, romelic 

moiTxovda specialur mowesrigebas.

sakasacio palatis azriT, samoqalaqo brunvis monawileni 

valdebuli iyvnen, daecvaT uZrav qonebaze sakuTrebis warmo-

Sobis im dros moqmedi wesebi, magram, zogierT SemTxvevebSi, am 

wesebis darRveva ukavSirdeboda garkveul obieqtur garemoe-

bebs, rac damaxasiaTebuli iyo im dros moqmedi samarTlebrivi 

sivrcisaTvis, kerZod, samoqalaqo uflebaTa ganxorcieleba im 

dros bevrad iyo damokidebuli administraciulsamarTlebriv 

danawesebze, rac xels uSlida Tavisufali samoqalaqo brunvis 

damkvidrebas. aseT viTarebaSi, xSirad mxareTa urTierToba ar 

scildeboda maTi faqtobrivi qonebrivi urTierTobis farglebs.

am konkretul SemTxvevebSi, uzenaesma sasamarTlom, qvem-

dgomi sasamarTloebis mier dadgenil faqtobriv garemoeba-

Ta gaTvaliswinebiT, daaskvna, rom sadavo urTierTobebi ar 

ganekuTvneboda im urTierTobaTa kategorias, romelic ze-
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moaRniSnuli kanoniT specialur mowesrigebas saWiroebs.

sakasacio palatis poziciiT, gansaxilvel saqmeebSi, ad-

gili hqonda formadaucvel garigebas, rac mxareebs SeeZloT 

aRericxaT im dros moqmedi wesebis dacviT, magram ar aRricx-

es, rac ar iyo dakavSirebuli zemoaRniSnul obieqtur Sez-

RudvebTan. pirvel saqmesTan dakavSirebiT, miT umetes, gasaT-

valiswinebelia, rom `sacxovrebeli sadgomiT sargeblobisas 

warmoSobili urTierTobis Sesaxeb~ saqarTvelos kanonis mo-

qmedeba ar vrceldeboda miwis nakveTze, aramed _ mxolod 

sacxovrebel sadgomze da Sesabamisad, am sadgomis qveS arse-

bul miwis nakveTze (uSualod im miwis nakveTis monakveTze, 

razedac mdebareobs sacxovrebeli sadgomi).

zemoaRniSnulidan gamomdinare, uzenaesi sasamarTlos az-

riT, ar SeiZleba gaziarebul iqnes mosazreba imis Taobaze, 

rom sadavo urTierTobebi unda mowesrigebuliyo `sacxovre-

beli sadgomiT sargeblobisas warmoSobili urTierTobis Ses-

axeb~ saqarTvelos kanoniT. Sesabamisad, palatis miTiTebiT, 

aRniSnuli urTierTobebi saqarTvelos samoqalaqo kodeqsis 

1507-e muxlis me-3 nawilis Tanaxmad, unda Sefasdes 1964 wlis 

26 dekembris saqarTvelos samoqalaqo samarTlis kodeqsis 48-e 

muxlis pirveli abzaciT, romlis mixedviT, baTilia garigeba, 

romelic kanonis moTxovnebs ar Seesabameba.

maSasadame, gakritikebul iqna saqarTvelos sakonsti-

tucio sasamarTlos praqtikidan moyvanil gadawyvetilebaSi 

dafiqsirebuli midgoma im safuZvliT, rom Tu mesakuTresa da 

mosargebles Soris warmoSobilia faqtobrivi urTierToba da 

maTi nebis gamovlena eWvs ar iwvevs, sasamarTlos msgavsad, 

kanonmdebelsac unda hqondes uflebamosileba, gamoasworos 

formis nakli da uflebis warmoSoba daukavSiros nebis gamov-

lenas, romelic kanoniT gansazRvruli saxiT iqneba gamoxat-

uli. amave nawilSi moxda miTiTeba qvemdgomi instanciebis 

praqtikis aramarTebulobaze, rac imaSi gamoixateba, rom isini 

zemoaRniSnul urTierTobasTan aigiveben zogierT iseT Sem-

Txvevas, ra drosac kanoniT dadgenili formis dacvis gareSe 
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moxda garigebis dadeba, Tumca es urTierToba ar gamomdin-

areobda `sacxovrebeli sadgomiT sargeblobisas warmoSobili 

urTierTobebis Sesaxeb” saqarTvelos kanonidan. misasalmebe-

lia, rom saqarTvelos uzenaesma sasamarTlom mkafiod moax-

dina miTiTeba imis Taobaze, rom msgavsi tipis SemTxvevebTan 

mimarTebiT, unda Sefasdes sadavo urTierToba ramdenad gane-

kuTvneba im urTierTobaTa kategorias, romelic zemoaRniS-

nuli kanoniT specialur mowesrigebas daeqvemdebara.

aRsaniSnavia, rom 2016 wlis 24 ivniss miRebul iqna axali 

kanoni `sacxovrebeli sadgomiT sargeblobisas warmoSobili 

urTierTobebis Sesaxeb~, romlis amoqmedebisTanave Zaladak-

argulad gamocxadda `sacxovrebeli sadgomiT sargeblobisas 

warmoSobili urTierTobebis Sesaxeb~ saqarTvelos 1998 wlis 

25 ivnisis kanoni.

axali kanoniT SemoTavazebuli erT-erTi siaxle, rac mo-

cemul konteqstSi imsaxurebs yuradRebas, aris is, rom Tu mx-

areTa Soris arsebobs werilobiTi nasyidobis xelSekruleba, 

romelic Sesrulebulia orive mxaris mier (nasyidobis fasis 

gadaxda, nivTis gadacema) da amasTan, nasyidobis xelSekrulebis 

dadebidan gasulia aranakleb 30 weli, sasamarTlos SeuZlia, 

nasyidobis xelSekruleba cnos dadebulad. aseT SemTxvevaSi, 

mosargeble moipovebs sacxovrebel sadgomze sakuTrebisa da 

misi sajaro reestrSi registraciis uflebas. mocemul Sem-

TxvevaSi, (1) nasyidobis Taobaze mxareTa werilobiTi for-

miT gamoxatuli neba, (2) mesakuTris mier nivTis faqtobrivi 

gadacema, (3) mosargeblis mier nasyidobis fasis gadaxda da 

(4) urTierTobis xandazmuloba _ erTobliobaSi, miCneulia 

iseT garemoebebad, romlebic asworebs (gadawonis) garigebis 

formis nakls da iwvevs mxareTa mier garigebiT gansazRvruli 

Sedegebis samarTlebriv aRiarebas.531

sayuradReboa, rom 2016 wlis 2 dekembers, saqarTvelos 

531 ix. ganmartebiTi baraTi kanonproeqtze „sacxovrebeli sadgomiT 

sargeblobisas warmoSobili urTierTobebis Sesaxeb“, xelmisawvdomia 

<hƩ p://info.parliament.ge/fi le/1/BillReviewContent/122561?>, [09/04/2017].
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sakonstitucio sasamarTlos konstituciuri sarCeliT532 

mimarTes saqarTvelos moqalaqeebma.

konstituciuri sarCeli miRebul iqna arsebiTad gansax-

ilvelad  sasarCelo moTxovnis im nawilSi, romelic Seexeba 

„sacxovrebeli sadgomiT sargeblobisas warmoSobili urTier-

Tobebis Sesaxeb“ saqarTvelos kanonis me-3 muxlis, me-5 muxlis 

pirveli da me-3 punqtebis da me-6 muxlis me-3 punqtis me-2 wi-

nadadebis konstituciurobas saqarTvelos konstituciis 21-e 

muxlis pirvel punqtTan mimarTebiT.533

konstituciuri sarCelis Tanaxmad, mosarCele mxares war-

moadgenen pirebi, romelTa sakuTrebaSic arsebul sacxovreb-

el sadgoms faqtobrivad floben sxva pirebi, ris safuZvelsac 

warmoadgens mosargeblis mier mesakuTresTan sanotaro wesis 

daucvelad dadebuli werilobiTi nasyidobis xelSekruleba, 

an sacxovrebeli sadgomiT sargeblobis uflebis daTmobis 

Sesaxeb garigeba.534

mosarCeleebi paralels avleben saqarTvelos sakonsti-

tucio sasamarTlos 2001 wlis 7 ivnisis #1/1/103,117,137,147-

48,152-53 gadawyvetilebasTan da aRniSnaven, rom „sacxovre-

beli sadgomiT sargeblobisas warmoSobili urTierTobebis 

Sesaxeb“ saqarTvelos kanonis me-3 muxli warmoadgens aRniS-

nuli gadawyvetilebis damZlev normas, radgan sadavo normiT, 

formis daucvelad dadebul nasyidobis xelSekrulebas eni-

Weba iuridiuli Zala. mosarCele mxaris gancxadebiT, mxareebis 

mier winaswarve cnobili iyo, rom kanonmdeblobis moTxovnaTa 

darRveviT dadebuli nasyidobis xelSekruleba ver daayeneb-

da Sesabamis samarTlebriv Sedegs. Sesabamisad, aRniSnuli ga-

rigebis mizans warmoadgenda ara mesakuTris Secvla nasyidobis 

532 ix. #860 konstituciuri sarCeli („saqarTvelos moqalaqeebi _ giorgi 

okujava, elene sxirtlaZe, giorgi Rlonti da sxvebi saqarTvelos par-

lamentis winaaRmdeg“).
533 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Tebervlis 

#1/5/860 saoqmo Canaweri.
534 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Tebervlis 

#1/5/860 saoqmo Canaweri.
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saganze, aramed mxolod aRniSnuli obieqtis mflobelobaSi 

gadacema mesakuTridan mosargebleze.535

mosarCeleTa gancxadebiT, gasaCivrebuli regulaciis 

mizans warmoadgens sacxovrebeli sadgomiT sargeblobi-

sas warmoSobili urTierTobebis monawileTa Soris ufleba-

movaleobaTa samarTliani gadanawileba. maTi azriT, sadavo 

normiT, mesakuTres erTmniSvnelovnad da upirobod erTmeva 

sakuTrebis ufleba, rac ver CaiTvleba mxareTa Soris ufle-

baTa dabalansebul da samarTlian gadanawilebad. Sesabamisad, 

gasaCivrebuli regulacia ver uzrunvelyofs dasaxelebuli 

miznis miRwevas. yovelive zemoxsenebulis safuZvelze, mo-

sarCele mxare miiCnevs, rom aRniSnuli mowesrigeba winaaRm-

degobaSi modis samoqalaqo samarTlis ZiriTad principebTan 

da arRvevs saqarTvelos konstituciis 21-e muxlis pirveli 

punqtiT dacul sakuTrebis uflebas.536

mosarCele mxarem iSuamdgomla, rom sakonstitucio sa-

samarTlos ganCinebiT Zaladakargulad ecno „sacxovrebeli 

sadgomiT sargeblobisas warmoSobili urTierTobebis Ses-

axeb“ saqarTvelos kanonis me-3 muxli. sarCelis Tanaxmad, sa-

davo norma imave Sinaarsis matarebelia, rac sakonstitucio 

sasamarTlom arakonstituciurad cno 2001 wlis 7 ivnisis 

#1/1/103.117.137.147-48,152-53 gadawyvetilebiT. Sesabamisad, 

sakonstitucio sasamarTlos mocemul saqmeSi, pirvel rigSi, 

unda gadaewyvita sadavo normebi warmoadgens Tu ara imave Si-

naarsis normas, romelic sakonstitucio sasamarTlom Zalada-

kargulad cno 2001 wlis 7 ivnisis #1/1/103.117.137.147-48,152-

53 gadawyvetilebiT.537

sasamarTlosTvis sayuradReboa is garemoeba, rom ara-

konstituciurad cnobili normis safuZvelze, mosargeblis 

535 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Tebervlis 

#1/5/860 saoqmo Canaweri.
536 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Tebervlis 

#1/5/860 saoqmo Canaweri.
537 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Tebervlis 

#1/5/860 saoqmo Canaweri.
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uflebas sacxovrebel sadgomze adasturebda mxolod sano-

taro formis daucvelad arsebuli werilobiTi nasyidobis Se-

Tanxmeba. sadavo normis Tanaxmad, imisaTvis, rom mosargeblem 

moipovos sakuTrebis ufleba sacxovrebel sadgomze, aucile-

belia erTdroulad ori faqtoris kumulaciurad arseboba. 

pirvel aseT faqtorad miCneulia mosargeblesa da mesakuTres 

Soris sanotaro wesis daucvelad dadebuli werilobiTi nasy-

idobis xelSekruleba, xolo, meore faqtoria mosargeblis 

mier sacxovrebeli sadgomis 30 wlis ganmavlobaSi uwyvetad 

flobis faqti. Sesabamisad, mocemul SemTxvevaSi, saxezea ara-

konstituciurad cnobili normisgan gansxvavebuli mowesrige-

ba, rac gamoixateba imaSi, rom sacxovrebel sadgomze mosarge-

blis uflebas adasturebs ara mxolod formis daucvelad 

dadebuli nasyidobis xelSekruleba, aramed mis mier aRniS-

nuli obieqtis 30 wlis ganmavlobaSi uwyvetad flobis faqti. 

yovelive zemoTqmulidan gamomdinare, sasamarTlos poziciiT, 

aSkaraa, rom sadavo norma ar Seicavs igive Sinaarsis normebs, 

romlebic sakonstitucio sasamarTlom ukve cno arakonsti-

tuciurad. Sesabamisad, ar unda dakmayofildes mosarCelis 

moTxovna „saqarTvelos sakonstitucio sasamarTlos Sesaxeb“ 

saqarTvelos organuli kanonis 25-e muxlis 41 punqtis safuZ-

velze ganmwesrigebel sxdomaze sadavo normis Zaladakargu-

lad cnobis Sesaxeb.538

2.4.15. sadamfuZneblo xelSekruleba

damfuZnebeli partniorebis SeTanxmeba sazogadoebis daarsebis 

Taobaze saWiroa, garkveuli formiT gamoixatos. germanelebi 

aseT gamoxatulebad ZiriTadad sadamfuZneblo xelSekrulebas 

miiCneven da iTvaliswineben mis dadebas rogorc werilobiTi, 

ise zepiri formiT.539 praqtikaSi, kapitaluri tipis sazogadoe-

538 ix. saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Tebervlis 

#1/5/860 saoqmo Canaweri.
539 ix. burduli i., saaqcio samarTlis safuZvlebi (germanuli da qar-

Tuli samarTlis magaliTze), t. I, gamomc. `meridiani~, Tb., 2010, 399-400.
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baSi, aseTi xelSekruleba, yvela SemTxvevaSi, werilobiTi for-

miT ideba; amxanaguri tipis sazogadoebaSic, es garigeba ZiriTa-

dad werilobiT formdeba. werilobiTi formiT xelSekrulebis 

dadebiT, damfuZneblebi xelSekrulebasTan dakavSirebul mra-

val ganmartebiT da mtkicebiT siZneles iSoreben Tavidan.540

2.4.16. saarbitraJo SeTanxmeba

arsebobs mosazreba, rom werilobiTi forma ar aris savalde-

bulo saarbitraJo SeTanxmebisaTvis. zogjer, xelSekrulebis 

forma imitom aris werilobiTi, rom brunvis stabilurobidan 

gamomdinare, mtkiceba uzrunvelyos.541 sasamarTlo da saar-

bitraJo praqtika adasturebs, rom saarbitraJo SeTanxmebis 

werilobiT dadebis moTxovna kvlav inarCunebs am funqcias.542

2.4.17. mediaciis SeTanxmeba

zogadi principis Tanaxmad, mediaciis Sesaxeb xelSekruleba, 

orive mxaris Tanxmobis SemTxvevaSi, Tavisuflad SeiZleba 

daidos. kanoni am SeTanxmebisTvis raime gansakuTrebul for-

mas ar iTxovs. SeTanxmebis damadasturebeli raime obieqturi 

mtkicebuleba albaT mainc unda arsebobdes im SemTxvevisaT-

vis, Tu mediaciis SeTanxmebis namdvilobis garkveva Semdgom 

sasamarTlos mouwevs. amis gaTvaliswinebiT, misi dadeba du-

miliT an savaWro Cveulebidan gamomdinare, SeuZleblad aris 

miCneuli.543

540 ix. burduli i., saaqcio samarTlis safuZvlebi (germanuli da qarTu-

li samarTlis magaliTze), t. I, gamomc. `meridiani~, Tb., 2010, sq. 26, 400.
541 ix. cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), gamomc. 

`bona kauza~, Tb., 2012, 209.
542 ix. cercvaZe g., saerTaSoriso arbitraJi (SedarebiTi analizi), gamomc. 

`bona kauza~, Tb., 2012, 266.
543 ix. cercvaZe g., mediacia: davis gadawyvetis alternatiuli forma 

(zogadi mimoxilva), Tb., 2010, 285.
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2.4.18. SeTanxmeba komerciuli reklamis an sponsorobis Taobaze

calke gamosayofia komerciuli reklamisa da sponsorobis 

Taobaze mediasaSualebis mier xelSekrulebis dadeba. orive 

SemTxvevaSi, xelSekruleba werilobiTi formiT ideba. es upi-

ratesad gamomdinareobs im institutis mniSvnelobidan, ro-

melic saxelSekrulebo urTierTobis obieqts warmoadgens. 

zepiri SeTanxmeba, komerciuli reklamisa an sponsorobis Tao-

baze, SesaZlebelia samomavlod uamrav damabrkolebel gare-

moebasTan iqnes dakavSirebuli. kerZod, mtkicebulebisa da mx-

areTa mier ufleba-movaleobis gansazRvris aspeqtSi, rTuli 

iqneba misi mtkiceba. magaliTad, kreditoris mier, sasamarT-

los gziT, garkveuli moqmedebis ganxorcielebis dakisrebis 

Taobaze moTxovnis dayeneba, mtkicebis TvalsazrisiT, swored 

werilobiTi dokumentis saSualebiTaa SesaZlebeli.544

2.5. sakonsultacio funqcia

2.5.1. zogadad

zogierT SemTxvevaSi, garigebis dasadebad kanoni adgens ara 

mxolod werilobiTi dokumentis Sedgenis aucileblobas, ro-

melic ganasaxierebs mxareTa nebas, aramed aseve gansazRvravs 

piris aucilebel monawileobas, romelic flobs specialur 

iuridiul codnas, rogoricaa notariusi. notariusis CarTva, 

garigebis gaformebis procesSi, garantirebuls xdis mxareebs, 

miiRon maT mier ganxorcielebuli nebis gamovlenis iuridiuli 

mniSvnelobisa da Sedegis ganmarteba, rac Tavis mxriv, mimar-

Tulia iuridiulad ufro kompetenturi monawilis mxridan 

borotad gamoyenebis prevenciisaken. notariusis monawileoba 

saSualebas iZleva, uzrunvelyofili iyos pirTa Tanasworoba, 

romlebic deben garigebas da amiT daculi iyos iuridiulad 

naklebad ganaTlebuli mxaris interesi. garigebis sanotaro 

544 ix. jorbenaZe s., baxtaZe u., maWaraZe z., mediasamarTali, daviT ba-

toniSvilis samarTlis institutis gamomcemloba, Tb., 2014, 144.
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damowmebis moTxovna, zogadad, mimarTulia SesaZlo iuridi-

uli Secdomis prevenciisaken kompleqsuri garigebis dadebi-

sas. mocemuli funqcia axasiaTebs mxolod garigebis yvelaze 

mkacr _ sanotaro _ formas da ewodeba sakonsultacio 

(Beratungsmöglichkeit).545 amdenad, formis damdgeni normis fun-

qcia SeiZleba iyos is, rom naTlad dadgindes ganmcxadeblis 

informirebuloba, misi nebis gamovlenis samarTlebrivi mniS-

vnelobis Sesaxeb.546

formis dacvis moTxovnas ganzraxvis dadasturebis fun-

qcia aqvs, rodesac miuTiTebs, rom mocemuli garigeba unda 

daamowmos iuridiuli ganaTlebis mqone damoukidebelma Tanam-

debobis pirma.547 kanonmdebeli moiTxovs sanotaro formas ga-

rigebisaTvis, romelsac gaaCnia gansakuTrebuli mniSvneloba 

samoqalaqo brunvisaTvis, an romelic TamaSobs sakvanZo rols 

masSi monawile pirebisaTvis, aseve garigebisaTvis, romelic 

ideba gansakuTrebul garemoebaSi.548

germanuli samarTlis mixedviT, notariusi sajaro damow-

mebiT adasturebs imas, rom xelmowera an, xmis micemisas, xelis 

aweva ganxorcielda, an aRiarebul iqna misi TandaswrebiT, da 

rom, nebis gamomvlenis SemTxvevaSi, saqme exeba damadastureb-

el warweraSi miTiTebul pirs. damadasturebeli warwera aris 

xelmoweris namdvilobis mtkicebuleba; igi ar exeba nebis 

gamovlenis Sinaarss; amdenad, werilobiTi formiT dafiqsire-

buli nebis gamovlena arsebobs kerZo dokumentis saxiT. saja-

ro damowmeba kanonis mier gansakuTrebiT moiTxoveba im nebis 

gamovlinebis mimarT, romlis safuZvelzec, unda ganxorciel-

545 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 60-61.
546 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§125, veli 1, 50.
547 ix. cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali 

kerZo samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, 

deliqti, gamomc. `jisiai~, Tb., 2001, 53.
548 ix. Белов В.А., Гражданское право, Общая часть, Т. II, Лица, блага, факты, Изд. 
“Юрайт”, М., 2011, 635.
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des sajaro reestrSi registracia. am xerxiT, arauflebamo-

sili piri moklebuli iqneba SesaZleblobas, moaxdinos yalbi 

registracia, romelic sargeblobs sajaro ndobiT.549

gansakuTrebiT rTuli an mniSvnelovani samarTlebrivi 

Sedegis mqone garigebis dadebisas, kanonmdebels surs, rom 

uzrunvelyos monawile mxareTaTvis maT mier samarTlebriv 

garigebasTan dakavSirebiT ganxorcielebuli moqmedebis Sede-

gis Sesaxeb konsultaciisa da ganmartebis miReba samarTalSi 

garkveuli da neitraluri eqspertisagan.550 amdenad, notari-

uss sanotaro moqmedebis ganxorcielebis garda, ufleba aqvs, 

saWiroebis SemTxvevaSi, pirs iuridiuli konsultacia gauwios, 

saxelSekrulebo urTierTobis `farglebsa~ da Sedegze. sano-

taro forma amcirebs xelSekrulebis baTilad cnobis risks, 

udavo saqmeebSi Tavisi monawilebiT, rac gamoixateba mxareebi-

saTvis miukerZoebeli konsultaciis gaweviT, avTenturi do-

kumentebis SedgeniT, notariusi xels uwyobs samarTlebrivi 

usafrTxoebis sistemis Seqmnas.551

2.5.2. uZrav nivTze sakuTrebis SeZena

2.5.2.1. sanotaro formis mniSvnelobis gadafaseba

dResdReobiT, uZrav nivTebTan mimarTebiT, kvlav ganixileba 

kanonmdeblobaSi savaldebulo sanotaro damowmebis dabrunebis 

sakiTxi, radgan sakamaToa, ramdenad uzrunvelyofs arsebuli 

mowesrigeba samoqalaqo brunvis stabilurobas. sanotaro for-

mis aucilebloba, garkveulwilad, uzrunvelyofda xelSek-

rulebis monawileebs gansazRvruli konsultaciiT samarT-

lebriv sakiTxebSi, rac mosaxleobis arasakmarisi samarTlebrivi 

549 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§129, veli 1, 57.
550 ix. boelingi h., Wanturia l., samoqalaqo saqmeebze sasamarTlo 

gadawyvetilebaTa miRebis meTodika, meore gamocema, gamomc. `jisiai~, 

Tb., 2004, 232.
551 ix. SoTaZe T., sanivTo samarTali, gamomc. `meridiani~, Tb., 2014, 456.
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ganaTlebis pirobebSi, aucilebel komponents unda warmoadgen-

des.552 mocemul SemTxvevaSi, rodesac saqme exeba gansakuTrebiT 

mniSvnelovan xelSekrulebas, rogoricaa uZrav qonebasTan da-

kavSirebuli garigeba, kanonmdebelma gaumarTleblad mkveTrad 

Seamcira mxareTa dacvis done.553 amdenad, arsebuli sakanon-

mdeblo mowesrigeba ar aris gamarTlebuli da SeiZleba iqces 

seriozul problemad samoqalaqo brunvisaTvis, ramdenadac, 

gazrdis garigebis baTilobisa da davis warmoSobis albaTo-

bas. im SemTxvevaSi, rodesac saubaria mxareTa interesis dacv-

asa da stabilurobaze, kanonmdebloba mxareebs unda sTavazob-

des maTi dacvis sakmaris standarts. zog SemTxvevaSi, rodesac 

saqme exeba uZrav nivTTan dakavSirebul garigebas, kanonmde-

blobam ar unda dautovos mxares arCevanis ufleba im dacvas-

Tan dakavSirebiT, rasac sTavazobs dadgenili formis saxiT.554

552 ix. zarandia T., uZravi nivTebis keTilsindisieri SeZena arauflebamo-

sili gamsxviseblisagan qarTul sasamarTlo praqtikaSi, krebulSi: WiR-

laZe n., nemswveriZe T. (red.), qarTuli samarTlis aqtualuri sakiTxe-

bi, eZRvneba profesor luarsab andronikaSvilis xsovnas, gamomc. 

`iuristebis samyaro~, Tb., 2014, 63. araerTi gadawyvetilebiT aris da-

dasturebuli sasamarTlo praqtikaSi, rom sanotaro moqmedebas dacvis 

maRali xarisxi gaaCnia, romelic uzrunvelyofs gauTvicnobierebeli 

da samarTlebrivi codnis dabal safexurze mdgomi samoqalaqo brunvis 

monawilis dacvas arakeTilsindisieri faqtebisagan: SoTaZe T., ipoTeka, 

rogorc sabanko kreditis uzrunvelyofis saSualeba, gamomc. `meridi-

ani~, Tb., 2012, 168-169.
553 ix. Курзински-Сингер Е., Зарандия Т., Рецепция немецкого вещного права в 
Грузии, Журн. “Вестник гражданского права”, №1, 2012, Т. 12, 253.
554 ix. zarandia T., garigebis formis problema qarTul samarTalSi, Jurn. 

`ganaTleba~, #1, 2009, 111-112. am sakiTxTan dakavSirebiT, agreTve ix. 

zarandia T., sanivTo samarTlis safuZvlebi, qoneba, mflobeloba, sa-

kuTreba, gamomc. `saqarTvelos macne~, Tb., 2016, 346. Sesabamisad, ar aris 

gasaziarebeli literaturaSi gamoTqmuli mosazreba, rom uZrav nivTze 

dadebuli xelSekrulebis sanotaro wesiT damowmebis arasavaldebu-

looba warmoadgens xelSekrulebis Tavisuflebis gamovlinebas im Tval-

sazrisiT, rom samoqalaqo urTierTobis monawileebs SeuZliaT TviTon 

airCion, Tu rogori formiT dadon uZrav nivTze xelSekruleba, mar-

tivi werilobiTi formiT, Tu sanotaro damowmebis wesiT: Sengelia i., 

saxelSekrulebo Tavisufleba, rogorc samoqalaqo samarTlis principi, 

arsi da mniSvneloba, Jurn. `marTlmsajuleba da kanoni~, #4(23)’09, 47.
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marTlac, uZrav qonebaze sakuTrebis uflebis gadasvlis 

wesTan dakavSirebiT, saqarTvelos samoqalaqo kodeqsSi 2006 

wels ganxorcielebul cvlilebas qarTveli avtorebis mxri-

dan mZafri kritika xvda wilad.

kerZod, miCneulia, rom am siaxliT saSiSroeba daemuqra 

samarTlebriv usafrTxoebas, romelic uZravi nivTebis bazar-

ze manamde arsebobda da minimalur doneze mainc icavda mx-

areTa interesebs.555 sxvaTa Soris, zogierTi ucxoeli avtoris 

dakvirvebiTac, cvlilebam xeli Seuwyo ara Tavisuflebas, ar-

amed, arastabilurobas da safrTxis qveS daayena iuridiulad 

arainformirebuli xelSemkvreli mxareebis interesebi.556

drom cxadyo is garemoeba, rom moqalaqeTa samarTlebrivi 

gaucnobierebloba, nebis gamovlenis namdvilobis daudgenloba 

da sxva garemoebebi araerTgzis gaxda samarTlebrivi davis sa-

gani da xelyofil iqna moqalaqeTa sakuTrebis ufleba. saerTo 

samarTlis elementebis qarTul realobaSi Semotanam (gauqmda 

uZrav nivTebze garigebebis savaldebulo sanotaro damowmeba 

da es ufleba mieniWaT, aseve sajaro reestris erovnuli saa-

gentos avtorizebul pirebs), marTalia, gaaiafa da gaaadvila 

transaqciebi uZrav qonebaze, magram gazarda riskis Semcveli ga-

rigebebis raodenoba, ris Sedegadac, uTanasworo mdgomareobaSi 

aRmoCnda bevri samarTlebrivad gaucnobierebeli moqalaqe, ro-

melic dadga uZravi qonebis dakargvis safrTxis winaSe. es mosaz-

reba araerTxel dadasturda aseve im saerTaSoriso eqspertebis 

mier, romlebic gaecnen saqarTveloSi uZravi qonebis gankargvas-

555 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 38.
556 ix. kniperi r., sakuTrebis subieqtebis, obieqtebisa da sakuTrebis 

uflebis gadatanis Zieba kodifikaciis doneze, wignSi: zarandia T., kur-

zinski-singeri e., SatberaSvili l. (red.), sakuTreba da samarTlebrivi 

stabiluroba: sakuTrebis cnebis transformacia, 2015 wlis 5-6 noem-

bers TbilisSi Catarebuli saerTaSoriso konferenciis masalebis kreb-

uli, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 

gamomcemloba, Tb., 2016, 28.
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Tan dakavSirebul wesebs.557 swored erT-erTi sazRvargareTeli 

avtoris mosazrebiT, zustad is faqti, rom xSirad ara aqvs adgi-

li profesionalur samarTlebriv rCevas uZrav qonebaze garige-

bebis dadebisas, ganapirobebs imas, rom saqarTveloSi maRalia 

samarTlebrivi davebis ricxvi uZrav qonebaze sakuTrebis ufle-

bebis gamo. misive TqmiT, profesionaluri daxmarebis gaweva mi-

wis nakveTebze sakuTrebis uflebis gadatanasTan dakavSirebuli 

xelSekrulebebis dadebisas, magaliTad, notariusebis mxridan, 

Seamcirebda sasamarTlo davebs uflebebsa da uflebebis da-

kargvasTan dakavSirebiT.558

amitomacaa, rom Tanamedrove komentatorul literaturaSi 

es cvlileba, erTi mxriv, Sefasebulia, rogorc win gadadgmuli 

nabiji, garigebis formis gamartivebisa da mxarisaTvis dawese-

buli barieris gauqmebis, aseve xarjebis Semcirebis kuTxiT, 

Tumca, meore mxriv, aRniSnulia, rom liberalurma midgomam 

SeiZleba gamoiwvios piris (gansakuTrebiT ki momxmareblebis) 

dacvis standartis Seusabamod Sesusteba. sanotaro damowmebis 

fakultatiuroba iwvevs garigebis formis funqciebis ugulebe-

lyofas da safrTxis winaSe ayenebs bazarze gamoucdel pirs.559

557 uZrav nivTze garigebis sanotaro damowmebis savaldebuloobis gau-

qmebiT gamowveuli praqtikuli problemebis Sesaxeb dawvr. ix. xoferia 

n., notariusis roli uZrav qonebasTan dakavSirebul transaqciebSi, wign-

Si: zarandia T., kurzinski-singeri e., SatberaSvili l. (red.), sakuTreba 

da samarTlebrivi stabiluroba: sakuTrebis cnebis transformacia, 2015 

wlis 5-6 noembers TbilisSi Catarebuli saerTaSoriso konferenciis 

masalebis krebuli, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo 

universitetis gamomcemloba, Tb., 2016, 304 da Semdg.
558 ix. depe i., saqarTvelos samoqalaqo da komerciuli samarTlis 

reformebi (bolo dros ganviTarebuli movlenebis mimoxilva sa-

kuTrebis uflebis mixedviT), wignSi: zarandia T., kurzinski-singeri 

e., SatberaSvili l. (red.), sakuTreba da samarTlebrivi stabiluroba: 

sakuTrebis cnebis transformacia, 2015 wlis 5-6 noembers TbilisSi 

Catarebuli saerTaSoriso konferenciis masalebis krebuli, ivane ja-

vaxiSvilis saxelobis Tbilisis saxelmwifo universitetis gamomcem-

loba, Tb., 2016, 42.
559 ix. darjania T., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo kodeq-

sis zogadi debulebebi, muxli 68, veli 2, gamomc. ̀ meridiani~, Tb., 2017, 387.
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dasavleTis samoqalaqo kodeqsebSi dadgenilia, rom reg-

istracia mzaddeba notariulad damowmebuli dokumentiT. 

amas iTvaliswinebs aseve axali kodeqsebis umetesoba.560

magaliTisaTvis, germanul samarTalSi formasavalde-

buloa miwis nakveTze sakuTrebis uflebis gadacemisaTvis 

aucilebeli sanivTo SeTanxmeba. germaniis samoqalaqo kodeq-

sis 925-e paragrafis Sesabamisad, aRniSnulisaTvis aucileb-

el sanivTo SeTanxmebas uwodeben uZrav qonebaze sakuTrebis 

uflebis gadacemis xelSekrulebas (Aufl assung). formasTan da-

kavSirebuli normebis dacvis mxriv, 925-e paragrafis I abzaci 

iTvaliswinebs imas, rom uZrav qonebaze sakuTrebis uflebis ga-

dacemis xelSekruleba ideba kompetenturi uwyebis winaSe, gam-

sxviseblisa da SemZenis (an maTi warmomadgenlebis) erTdrouli 

TandaswrebiT. formis dacvis aRniSnuli moTxovniT garigebis 

monawileebs unda mieTiTos miwis nakveTze sakuTrebis gada-

cemis mniSvnelobaze da amave dros, samarTlebriv sakiTxebSi 

gacnobierebulma uwyebam unda izrunos yvela normis Sesrule-

baze.561 kompetenturi uwyebis saxiT, 925-e paragrafis I abzacis 

me-2 winadadeba, pirvel rigSi, iTvaliswinebs notariuss.562

garigebis sanotaro wesiT damowmeba mravali qveynis 

kanonmdeblobaSi aris ganmtkicebuli da emsaxureba rogorc 

uZravi qonebis SemZenTa interesebis dacvas, ise samarTlebri-

vi usafrTxoebisa da stabilurobis uzrunvelyofas. garige-

baTa zogierTi saxeobis sanotaro damowmebis arseboba miznad 

560 ix. kniperi r., sakuTrebis subieqtebis, obieqtebisa da sakuTrebis 

uflebis gadatanis Zieba kodifikaciis doneze, wignSi: zarandia T., kur-

zinski-singeri e., SatberaSvili l. (red.), sakuTreba da samarTlebrivi 

stabiluroba: sakuTrebis cnebis transformacia, 2015 wlis 5-6 noem-

bers TbilisSi Catarebuli saerTaSoriso konferenciis masalebis kreb-

uli, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 

gamomcemloba, Tb., 2016, 27.
561 ix. volfi m., velenhoferi m., sanivTo samarTali, 29-e gadamuSavebuli 

gamocema, ssip _ saqarTvelos notariusTa palata, Tb., 2016, veli 13, 417.
562 ix. volfi m., velenhoferi m., sanivTo samarTali, 29-e gadamuSavebuli 

gamocema, ssip _ saqarTvelos notariusTa palata, Tb., 2016, veli 14, 

417.
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isaxavs prevenciuli kontrolis ganmtkicebas, raTa xelSek-

rulebis monawileebma ar dauSvan iseTi Secdomebi, romlebic 

SemdgomSi maTTvis saziano SeiZleba aRmoCndes. garigebaTa 

damowmebisas, kvalificiuri samarTlebrivi konsultaciis 

gaweva notariusTa movaleobas warmoadgens.563 maSasadame, no-

tariusis konsultacia da mis mier damowmebuli dokumenti, 

reestrSi registraciasTan erTad, afrTxilebs da icavs xel-

Semkvrel mxareebs uZrav qonebasTan dakavSirebuli trans-

aqciebis ganxorcielebisas.564

rogorc literaturaSi miuTiTeben, sanotaro damowmebis 

savaldebuloobis ganmtkicebiT, samoqalaqo samarTali icavs 

rogorc gamsxviseblis, aseve SemZenis interess. amasTan, es 

wesi ramdenime funqcias asrulebs: mxareebma yuradReba unda 

gaamaxvilon garigebis mniSvnelobaze; norma win eRobeba miwis 

gaiolebuli gasxvisebisa da SeZenis SesaZleblobas; werilo-

biTi forma SesaZleblobas iZleva, advilad dadasturdes ga-

rigebis arseboba; igi ara mxolod amgvari dasturia, aramed 

iZleva SesaZleblobas, advilad ganisazRvros garigebis Si-

naarsi; notariusis monawileoba aiolebs urTierTobis samar-

Tlebriv uzrunvelyofas. kerZod, igi garantiaa imisTvis, rom 

mxareebma ar dauSvan Secdoma, miwis gasxvisebis garigebis ga-

formebisas da amiT Tavidan aicilon is uaryofiTi Sedegi, rac 

SeiZleba amgvar moqmedebas mohyves Sedegad.565

amdenad, gasaziarebelia mosazreba, rom garigebis sano-

563 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 38.
564 ix. kniperi r., sakuTrebis subieqtebis, obieqtebisa da sakuTrebis 

uflebis gadatanis Zieba kodifikaciis doneze, wignSi: zarandia T., kur-

zinski-singeri e., SatberaSvili l. (red.), sakuTreba da samarTlebrivi 

stabiluroba: sakuTrebis cnebis transformacia, 2015 wlis 5-6 noem-

bers TbilisSi Catarebuli saerTaSoriso konferenciis masalebis kreb-

uli, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis 

gamomcemloba, Tb., 2016, 28.
565 ix. Wanturia l., uZravi nivTebis sakuTreba: SedarebiTi samarTlebri-

vi kvleva (germanuli samarTlis magaliTze), meore gamocema, gamomc. 

`samarTali~, Tb., 2001, 196.
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taro formisaTvis sakonsultacio funqcias gaaCnia yvelaze 

arsebiTi mniSvneloba, magram mocemuli forma asrulebs 

sxva funqciebsac. kerZod, sanotaro damowmeba aseve uzrun-

velyofs xelSekrulebis dadebis sicxades da misi Sinaarsis 

formulirebis mkafioobas, icavs mxareebs windauxedavi, naC-

qarevi garigebis dadebisagan, asrulebs mtkicebulebiT fun-

qcias. Tumca mocemuli formisaTvis ganmsazRvrelia swored 

sakonsultacio funqcia.566

misasalmebelia is faqti, rom mocemuli sakiTxi daisva 

samoqalaqo samarTlis mimdinare reformis farglebSic.

kerZod, problematurad aris miCneuli, rom ar arsebobs 

mowesrigeba sanotaro wesiT garigebis damowmebasTan dakav-

SirebiT.567 aseve xazgasmulia is, rom notariusis roli mniS-

vnelovnad iqna Semcirebuli.568 Sesabamisad, gamoTqmulia reko-

mendacia, rom gadaixedos 2006 wlis cvlilebebi da daubrundes 

notariati Tavis pirvandel funqciasa da valdebulebebs.569

yovelive zemoaRniSnulis gaTvaliswinebiT, eWvs ar unda 

iwvevdes, rom qarTvel kanonmdebels marTebs kidev erTxel 

dafiqreba da im normebis aRdgena, romlebic aprobirebulia 

566 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 61.
567 ix. darjania T., cxrili, saqarTvelos samoqalaqo kodeqsis reformis 

saWiroebebi, evrokavSiris proeqti: „kerZo da administraciuli siste-

mebis ganviTarebis xelSewyoba saqarTveloSi“, 24/04/2016, xelmisawvdo-

mia <hƩ p://eulegalreform.ge/wp-content/uploads/4-Tornike-Darjania-Table-of-CCG-
reform-needs-ge.pdf>, [04/07/2017].
568 ix. kniperi r., winadadebebi saqarTvelos samoqalaqo kodeqsis cvli-

lebebTan dakavSirebiT avtorebis mixedviT (dasasrulebelia), evroka-

vSiris proeqti: „kerZo da administraciuli sistemebis ganviTarebis 

xelSewyoba saqarTveloSi“, 05/2016, xelmisawvdomia <hƩ p://eulegalreform.
ge/wp-content/uploads/9-Rolf-Knieper-Synopsis-proposals-amendments-to-CC-ge-
May-2016.pdf>, [04/07/2017].
569 ix. kniperi r., saqarTvelos samoqalaqo kodeqsi _ kodeqsis ZiriTadi 

struqtura da cvlilebebi: aris Tu ara modernizaciis saWiroeba?, ev-

rokavSiris proeqti: „kerZo da administraciuli sistemebis ganviTarebis 

xelSewyoba saqarTveloSi“, 13/04/2016, xelmisawvdomia <hƩ p://eulegalreform.
ge/wp-content/uploads/6-Rolf-Knieper-Reform-of-Civil-Cide-Geo.pdf>, [04/07/2017].
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Tanamedrove samarTalSi da urTierTobis monawileTa intere-

sebisa da usafrTxoebis dacvas emsaxureba.570

2.5.2.2. garigebaze xelmoweris maregistrirebeli organos 

uflebamosili piris TandaswrebiT ganxorcieleba, rogorc 

sanotaro damowmebis alternativa

saqarTvelos uzenaesi sasamarTlos praqtikidan erT-erT 

saqmeSi571, 2008 wlis 19 martis nasyidobis xelSekrulebis 

Tanaxmad, m. g-Zem n. g-Zes 50 000 larad mihyida mis sakuTrebaSi 

arsebuli bina da arasasoflo-sameurneo daniSnulebis miwis 

nakveTi, romlebic registrirebulia sajaro reestrSi. nivTi 

iyo uflebrivad unaklo da gamyidvelma miiRo nasyidobis sa-

gnis safasuri. m. g-Ze, 2008 wlis 5 Tebervlidan 25 martamde, 

saxlSi gadioda nevropaTologis mier daniSnuli mkurnalobis 

kurss (diagnozi _ iSemiuri insulti, marjvenamxrivi hemipa-

reziTa da retrogratuli amneziiT). m. g-Zes ar hqonda insul-

tis rTuli forma, radgan igi mkurnalobda saojaxo pirobebSi. 

sadavo xelSekruleba daido 2008 wlis 29 marts, xolo, m. g-Ze 

daavadda 2008 wlis 5 Tebervals. xelSekruleba dadebulia m. 

g-Zis daavadebidan erTi Tvisa da ori kviris Semdeg. m. g-Zes 

ar SeeZlo gadaadgileba nasyidobis xelSekrulebis gasafor-

meblad da garigebis dadebas mosarCelis saxlSi eswrebodnen 

sajaro reestris TanamSromlebi _ sajaro reestris erovnuli 

saagentos qobuleTis saregistracio samsaxuris ufrosi da 

misi moadgile.

sakasacio palatis mosazrebiT, usafuZvloa kasatoris ar-

gumenti, rom darRveulia saqarTvelos samoqalaqo kodeqsis 

3111 muxlis me-2 nawilis moTxovna. kasatoris azriT, aRniSnu-

li normis darRveva gamoixateba imaSi, rom sadavo nasyidobis 

xelSekrulebis gaformebisas, m. g-Ze ar misula maregistri-

570 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 38-39.
571 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 1 martis ganCineba #as-1259-1515-2009.
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rebel organoSi da sajaro reestris warmomadgenlebi Tvi-

Ton gamocxadnen m. g-Zis binaSi, sadac gaformda xelSekrule-

ba. uzenaesi sasamarTlos poziciiT, zemoaRniSnuli normis 

pirveli nawili adgens wess garigebis monawile mxareTa xel-

mowerebis namdvilobis kanoniT dadgenili wesiT damowmebis 

Taobaze, amave muxlis meore nawili aRniSnuli wesis dacvas ar 

moiTxovs im SemTxvevaSi, Tu garigebis dadebas eswreba mareg-

istrirebeli organos uflebamosili piri, anu 3111 muxlis 

me-2 nawilis gamoyenebisaTvis aucilebeli winapirobaa mxareTa 

mier garigebaze xelmowera maregistrirebeli organos ufle-

bamosili piris TandaswrebiT da ara am garigebis maregistri-

rebeli organos SenobaSi gaformeba.

literaturaSi arsebuli ganmartebis mixedviT, xelSek-

rulebis notariulad damowmeba an dadastureba ar aris 

saWiro, Tu Sesabamisi garigebis monawile mxareebi sajaro re-

estrSi uflebamosili piris (saregistracio ganacxadis mim-

Rebis) TandaswrebiT moaweren xels. am SemTxvevaSi, maregis-

trirebeli organo, praqtikulad, notariusis alternativas 

warmoadgens, rac mxareTaTvis, xarjebisa da drois ekonomi-

is mizniT, SesaZloa misaRebi iyos. Tu mxareebisaTvis mniS-

vnelovania ara mxolod xelSekrulebis xelmomwerTa mier xel-

moweris dadastureba, aramed xelSekrulebis Sinaarsis moqmed 

kanonmdeblobasTan Sesabamisobis, mxareTa mier nebis gamoxat-

vis namdvilobis an sxva garemoebis Semowmebac, maT SesaZloa 

xelSekrulebis sanotaro wesiT damowmebas mianiWon upirate-

soba.572

aRsaniSnavia, rom saqarTvelos samoqalaqo kodeqsis 3111 

muxlis me-2 nawilis msgavsi Sinaarsis norma gaTvaliswinebu-

lia `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-5 muxlSic, 

romelic mewarme iuridiuli piris registraciis pirobebs 

gansazRvravs. kerZod, aRniSnuli muxlis me-3 punqtis Tanaxmad, 

572 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., 

janaSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 

90-91.
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saregistracio ganacxadis sanotaro wesiT damowmeba savalde-

bulo ar aris, Tu uflebamosili pirebi mas xels maregistri-

rebel organoSi aweren.

sxva qveynebis kanonmdeblobas rac Seexeba, germaniis samo-

qalaqo kodeqsis 925-e paragrafis pirveli nawili adgens, rom 

uZrav qonebaze sakuTrebis uflebis gadacemis Sesaxeb SeTanx-

meba gancxadebul unda iqnes orive mxaris erTdrouli Tandas-

wrebiT, kompetenturi administraciuli organos winaSe. maSa-

sadame, SeTanxmebis damowmeba ar aris aucilebeli.573

moyvanili saqmidan Cans, rom uzenaesma sasamarTlom saqa-

rTvelos samoqalaqo kodeqsis 3111 muxlis me-2 nawilis sityva-

sityviTi formulirebiT ar ixelmZRvanela da uflebamosili 

piris TandaswrebiT, garigebaze xelis moweris adgilmdebare-

obis farTo ganmarteba moaxdina.

zogadad, mosamarTle SezRudulia, Secvalos samarT-

lis normis Sinaarsi. ufro metic, mas es ekrZaleba. normis 

ganmartebiT ar SeiZleba Seicvalos am normis Sinaarsi. mosamar-

Tle valdebulia, masSi kanonmdeblis mier Cadebuli Sinaarsi 

amoikiTxos. yvela SemTxvevaSi, man kanonmdeblis namdvili neba 

unda dainaxos.574 maSasadame, SeZlebisdagvarad, interpretaci-

is is Sedegi unda iqnes miRweuli, romelic sainterpretacio 

normas iuridiul Zalas ar daukargavs.575

marTalia, marTlmsajuleba ar unda gascdes im sazRvrebs, 

romlebic kanonis miznidan da mizanSewonilobidan gamomdin-

are aris dadgenili, magram arsebobs TviT kanonmdeblis mier 

Riad datovebuli sivrce normis Sinaarsis dakonkretebisa da 

misi legitimuri cvlilebisaTvis. winaaRmdeg SemTxvevaSi, sa-

samarTlo Tavis Tavze aiRebda im funqcias, romelic xelisu-

573 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§925, veli 1, 696.
574 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 250.
575 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 76.
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flebis danawilebis principis mixedviT, kanonmdebels ekuTv-

nis.576

gasaTvaliswinebelia, rom kanonis sityvebs mniSvnelo-

biTi sivrce gaaCnia, risi pozitiuri mxarec samarTlis „mo-

qnilobaSi~ gamoixateba. kerZod, sityvebis mniSvnelobiTi 

sivrce kanonis zogad sityvebs saSualebas aZlevs, miesadagon 

cxovrebis mravalferovan garemoebebs, samarTlis proble-

mebsa da, upirveles yovlisa, faqtobrivi situaciebisa da 

gabatonebuli socialur-eTikuri warmodgenebis cvlile-

bebs. am gziT SeiZleba ganxorcieldes kanonis mniSvnelo-

biTi cvlilebac.577

Tavdebobis Sesaxeb gadawyvetilebis msgavsad, am konkre-

tul SemTxvevaSic, sakasacio palatis mxridan, adgili hqonda 

teleologiuri ganmartebis meTodis gamoyenebas, romelsac 

mimarTaven maSinac, rodesac normis moqmedeba ver vrceldeba 

im urTierTobaze, romlis regulirebac kanonis aSkara mizans 

warmoadgens. Tu normis sityvasityviTi ganmarteba winaaRmde-

gobaSi modis kanonis mizanTan, samarTlis Semfardebeli moq-

medebs normis miznidan gamomdinare da teleologiuri ganvr-

cobis (eqstenziis) gziT, ganmartavs mis Sinaarss.578 maSasadame, 

sasamarTlom normis ganvrcobis xerxs mimarTa da uflebamosi-

li piris winaSe garigebaze xelmoweris adgilze kanonmdeblis 

miTiTeba farTod ganmarta.

sayuradReboa, rom „sanotaro moqmedebaTa Sesrulebis 

wesis Sesaxeb“ instruqciis damtkicebis Taobaze saqarTvelos 

iusticiis ministris 2010 wlis 31 martis #71 brZanebis me-

11 muxli gansazRvravs sanotaro moqmedebis Sesrulebis adg-

ils. am muxlis pirveli punqtis Tanaxmad, notariusi sanota-

ro moqmedebas asrulebs Tavis sanotaro biuroSi. amasTanave, 

576 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 63.
577 ix. cipeliusi r., iuridiuli meTodebis moZRvreba, gamomc. `siesta~, 

Tb., 2009, 58.
578 ix. xubua g., samarTlis Teoria, meore, Sevsebuli da gadamuSavebuli 

gamocema, gamomc. `meridiani~, Tb., 2015, 196.
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notariusi uflebamosilia, klientis moTxovniT, klientis 

interesebidan gamomdinare, sanotaro moqmedeba Seasrulos 

sanotaro biuros farglebs gareT. amave muxlis me-2 punqtis 

mixedviT ki im SemTxvevaSi, Tu sanotaro moqmedeba sruldeba 

sanotaro biuros gareT, dokumentSi unda mieTiTos sanotaro 

moqmedebis Sesrulebis adgili. marTalia, maregistrirebeli 

organos uflebamosil pirTan mimarTebiT, kanonmdeblobaSi 

analogiuri Sinaarsis norma ar moipoveba, Tumca es imas ar 

niSnavs, rom sasamarTlos unda aekrZalos erTi SexedviT ara-

imperatiuli formiT Camoyalibebuli sakanonmdeblo danawesi 

moargos konkretul saqmeSi arsebul faqtobriv garemoebebs. 

rogorc Cans, gansaxilvel muxlSi, kanonmdebels mowesrige-

buli aqvs is standartuli SemTxveva, Tu sad SeiZleba ganxor-

cieldes garigebaze mxareTa xelmowera, Tumca, amavdroulad, 

ar unda gamoricxavdes, rom SesaZlebelia am normis moqmedeba 

gaavrcelos iseT SemTxvevaze, rac ar eqceva misi sityvasit-

viTi formulirebis farglebSi. rogorc zemoT aRiniSna, mo-

cemuli normis mizania, mxareebisaTvis xelmoweris sanotaro 

damowmebis alternativis SeTavazeba, ramac maTi droisa da 

finansebis dazogvas unda Seuwyos xeli. Sesabamisad, Tu CaiT-

vleba, rom garigebaze xelmowerisas, mxareebi fizikurad unda 

imyofebodnen mxolod maregistrirebeli organos SenobaSi, 

moyvanili saqmis msgavs garemoebebSi, es savaraudod, eWvis 

qveS daayenebs kanonmdeblis zemoaRniSnuli miznis realiza-

ciis SesaZleblobas.

amasTanave, am saqmesTan mimarTebiTac gasaTvaliswinebe-

lia is, rom normis ganmarteba xorcieldeba samarTlis Se-

fardebis procesSi, anu konkretul SemTxvevasTan dakavSire-

biT. amave dros, normis ganmartebas unda hqondes sayovelTao 

da zogadi moqmedebis pretenzia. samarTlis normis ganmarteba 

ar unda Semoifarglebodes mxolod konkretuli SemTxveviT. 

normis ganmartebas unda hqondes zogadi mniSvneloba, normis 

ganmartebam gonivruli Sedegi unda moitanos sxva SemTxvevaTa 
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mimarTac.579 es moTxovna mocemul viTarebaSic dakmayofilebu-

lia, vinaidan uzenaesi sasamarTlos ganmarteba gamoyenebuli 

iqneba yvela im savaraudo SemTxvevasTan mimarTebiT, rodesac 

mxareebs, ama Tu im obieqturi garemoebidan gamomdinare, ar 

eqnebaT SesaZlebloba, garigebaze xelmoweris gansaxorciele-

blad, gamocxaddnen maregistrirebeli organos SenobaSi. 

amgvar midgomas gansakuTrebuli mniSvneloba unda mieniWos 

imis fonze, rom dResdReobiT, teqnologiuri ganviTarebis 

fonze, sul ufro da ufro izrdeba eleqtronuli formiT 

garigebis dadebis SemTxvevebi.

garda ganmartebis zemoaRniSnuli xerxisa, aseve arsebobs 

sawinaaRmdegos safuZvelze daskvnis meTodi, romelic gu-

lisxmobs imis varauds, rom vinaidan kanonmdebelma konkre-

tuli sakiTxi moawesriga garkveuli formiT, amis safuZvelze, 

mas surda imis gamoxatva, rom aRniSnuli norma ar vrcelde-

ba sxva sakiTxebsa da SemTxvevebze. es gansakuTrebiT aSkaraa, 

rodesac normis dispoziciaSi figurirebs sityva `mxolod~. 

Tu kanonmdebels surda mocemuli SemTxvevis mowesrigeba, ma-

Sin igi moaxerxebda amas, anu raime sakiTxis armowesrigeba aris 

gaazrebuli gadawyvetileba.580 marTlac, gansaxilveli normis 

Sinaarsidan ar gamomdinareobs, rom kanonmdebeli garigebaze 

xelmoweris ganxorcielebas mxolod maregistrirebeli orga-

nos SenobaSi miiCnevs savaldebulod. garda amisa, arcerT Se-

sabamis sakanonmdeblo aqtSi ar aris daTqma imis Taobaze, rom 

maregistrirebeli organos uflebamosili piris samoqmedo 

teritoria Semofarglulia uSualod misi samuSao adgiliT.

dabolos, zemoT gamoTqmul pozicias kidev ufro metad 

amyarebs erT-erTi gamokiTxuli mosamarTlis mosazreba moce-

mul sakiTxze, rom samoqalaqo kodeqsSi arsebuli debulebebis 

ganmartebasTan dakavSirebiT, aRsaniSnavia „sanotaro moqmede-

579 ix. xubua g., samarTlis Teoria, meore, Sevsebuli da gadamuSavebuli 

gamocema, gamomc. `meridiani~, Tb., 2015, 186.
580 ix. hencSeli s., samoqalaqo kazusebis damuSavebis meTodika, gamomc. 

`siesta~, Tb., 2009, 72.



205

baTa Sesrulebis wesis Sesaxeb“ instruqciis damtkicebis Tao-

baze saqarTvelos iusticiis ministris 2010 wlis 31 martis #71 

brZanebasa (me-11 muxli) da saqarTvelos saarCevno kodeqsSi 

(33-e muxli) arsebuli regulaciebi. magaliTad, am ukanasknel-

Si saubaria saarCevno yuTis adgilze mitanis SesaZleblobaze. 

aq SezRuduli SesaZleblobis mqoned gamocxadebis proble-

mazea saubari da ara imaze, rom komfortulia pirisTvis, mag-

aliTad, plaJze xelmoweris ganxorcieleba.581

2.5.2.3. garigebis formisa da uZrav nivTze uflebis sajaro 

reestrSi registraciis urTierTmimarTeba

2.5.2.3.1. registraciis formad miCnevis momxreTa pozicia

zogierTi avtoris mosazrebiT, samoqalaqo samarTlis sx-

vadasxva kanonSi gaTvaliswinebulia iseTi SemTxvevebi, rodesac 

garigebis namdvilobisTvis saWiroa damatebiTi formis dacva. 

kerZod, nebis gamovlena specialuri saxelmwifo organos wi-

naSe an ama Tu im garigebis registracia, magaliTad, sajaro 

reestrSi. aseve, aRsaniSnavia e.w. specialuri formis dacviT 

dadebuli garigebani. isini formis dacviT dadebulad CaiTv-

leba mxolod im momentis Semdeg, rodesac iqneba registrireb-

uli Sesabamis saxelmwifo organoSi, magaliTad, uZravi nivTis 

nasyidobis garigebisTvis ar aris sakmarisi, rom igi dadebuli 

iyos werilobiTi formiT. uZravi nivTis nasyidobis garigebis 

namdvilobisTvis saWiroa, rom werilobiTi formiT dadebuli 

garigeba daregistrirdes sajaro reestrSi, mxolod am regis-

traciis Semdeg iTvleba es garigeba formis dacviT dadebu-

lad. Sesabamisad, daisva sakiTxi, garigebis saxelmwifo regis-

tracia Sesabamis uwyebaSi warmoadgens misi formis Semadgenel 

elements, Tu garigebis ZalaSi Sesvlis ganmsazRvrel proce-

durul komponents; warmoadgens Tu ara werilobiTi formis 

saxeobas garigebis registracia ama Tu im konkretul (kanoniT 

581 mosamarTle (rusTavi).
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gansazRvrul) dawesebulebaSi.582 am kiTxvas pasuxi imgvarad 

aqvs gacemuli, rom im SemTxvevaSi, Tu kanoniT ganisazRvreba 

ama Tu im garigebis registracia, udavod saqme exeba werilobi-

Ti formiT dadebul garigebas. es imiT sabuTdeba, rom saqarT-

velos samoqalaqo kodeqsisaTvis ucnobia garigebis martivi 

da rTuli werilobiTi formis gansazRvrebebi. miiCneoda, rom 

rTulia werilobiTi forma, Tu garigeba moiTxovs sanotaro 

damowmebas an dadasturebas. saqarTvelos samoqalaqo kodeq-

sis 69-e muxlis mexuTe nawili adgens, rom werilobiTi formis 

arsebobisas, kanoniT gaTvaliswinebul SemTxvevebSi an mxare-

Ta SeTanxmebiT, garigeba an garigebis monawile mxareTa xel-

mowerebis namdviloba unda daamowmos notariusma an kanoniT 

gaTvaliswinebulma sxva pirma. kanoniT gaTvaliswinebuli sxva 

piri SeiZleba iyos rogorc notariusTan gaTanabrebuli piri, 

aseve Sesabamisi uflebamosilebis mqone piri, TiToeul im 

dawesebulebaSi, romelic axorcielebs ama Tu im konkretuli 

garigebis registracias; amgvar pirs warmoadgens sajaro re-

estris Sesabamisi uflebamosilebis mqone piri. amrigad, is ga-

rigebebi, romelTa namdvilobisaTvis maTi registraciac aris 

aucilebeli, kanonis ZaliT, warmoadgens rTul, werilobiTi 

formiT dadebul garigebas, radgan maTi namdvilobisaTvis ar 

aris sakmarisi mxolod mxareTa nebis namdvilobis damowmeba 

sakuTari xelmowerebiT.583

msjelobis am xazs misdeven sxva avtorebic, romlebic 

aRniSnaven, rom rTul werilobiT formad SeiZleba miCneul 

iqnes sajaro reestris Sesaxeb saqarTvelos kanonis me-11 da 

misi Semdgomi muxlebiT gaTvaliswinebuli moTxovna, rom uZ-

582 ix.: TumaniSvili g.g., garigebebi (samarTlebrivi buneba da normatiuli 

regulireba), ilias saxelmwifo universitetis gamomcemloba, Tb., 2012, 

76-77; TumaniSvili g.g., Sesavali saqarTvelos kerZo samarTalSi, ilias 

saxelmwifo universitetis gamomcemloba, Tb., 2012, 169.
583 ix.: TumaniSvili g.g., garigebebi (samarTlebrivi buneba da normatiuli 

regulireba), ilias saxelmwifo universitetis gamomcemloba, Tb., 2012, 

77-78; TumaniSvili g.g., Sesavali saqarTvelos kerZo samarTalSi, ilias 

saxelmwifo universitetis gamomcemloba, Tb., 2012, 169-170.
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rav nivTebze garkveuli uflebebi reestrSi Sesabamis regis-

tracias eqvemdebareba da Sesabamisi samarTlebrivi urTier-

Toba mxolod misi amsaxveli xelSekrulebis sajaro reestrSi 

registraciis momentidan warmoiSoba (sajaro reestris Sesaxeb 

kanonis me-11 VI muxli). magaliTad, amave kanonis me-11 V muxlis 

Tanaxmad, kerZo samarTlis iuridiuli piris monawileobiT, 1 

welze meti vadiT dadebuli ijaris, qiravnobis, qveijaris, 

qveqiravnobis, Txovebisa da lizingis xelSekrulebebis namdvi-

lobisaTvis aucilebelia maTi sajaro reestrSi registracia.584

2.5.2.3.2. registraciis formad miCnevis mowinaaRmdegeTa 

argumentacia

aRsaniSnavia, rom Tanamedrove rusul wyaroebSi, mocemul 

sakiTxTan dakavSirebiT, erTiani midgoma arsebobs.585 rusi mec-

584 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 90.
585 gansxvavebiT sabWoTa samarTlis orive kodifikaciisagan, rodesac 

erTgvarovani midgoma sapirispiro mosazrebis sasargeblod ixreboda. 

kerZod, pirveli kodifikaciis farglebSi, xelSekrulebis komunalur 

ganyofilebaSi registraciis Sesaxeb kanonis moTxovna ganimarteboda, 

rogorc nebis gamoxatvis werilobiTi formis makvalificirebeli ni-

Sani: Красавчиков О.А., Юридические факты в советском гражданском праве, 
Изд. “Государственное издательство юридической литературы”, М., 1958, 100-
101. aseve, rogorc formis Sesaxeb gansakuTrebuli wesi, romelic mo-

cemuli iyo zogierTi muxlis SeniSvnaSi: Перетерский И.С., Гражданский 
кодекс РСФСР, Научный комментарий, Выпуск V, Сделки, договоры, Юридическое 
Изд. НКЮ РСФСР, М., 1929, 10. rac Seexeba meore kodifikacias, Sesabamisi 

norma imgvarad iyo ganmartebuli, rom garigebis notariuli gafor-

mebis aucileblobaze kanonis miTiTeba Sexamebuli iyo mis mimarT zogi-

erTi sxva formaluri moTxovnis wayenebasTan: Иоффе О.С., Толстой Ю.К., 
Черепахин Б.Б. (Ред.), Советское гражданское право, Т. 1, Изд. Ленинградского 
университета, Л., 1971, 171. saqarTvelos sabWoTa socialisturi respub-

likis 1964 wlis samoqalaqo samarTlis kodeqsis garkveuli muxlebis 

analizi aSkaras xdis zogierTi avtorisTvis, rom registracia warmo-

Sobda ara uflebas, aramed adasturebda xelSekrulebis dadebis faqts 

da warmoadgenda konkretuli xelSekrulebis dadebis kanoniT dadgenil 

formas: miqaberiZe r., uZrav nivTebze sakuTrebis uflebis registraciis 

problematika gardamaval periodSi, istoriuli genezisi, Jurn. `axal-

gazrda advokatebi~, dekemberi, #4, 2015, 6.
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nierebi rogorc miuTiTeben, garigebisaTvis, romelic mimarTu-

lia absoluturi samarTalurTierTobis dinamikisken iseT obi-

eqtze, romlis floba ama Tu im piris mier ver iqneba cxadad da 

sarwmunod dadgenili mesame pirTa mxridan, kanonmdebeli iTxovs 

saxelmwifo registracias.586 amgvari moTxovna ar warmoadgens, 

zustad rom iTqvas, moTxovnas garigebis formisadmi, aramed igi 

unda CaiTvalos gansakuTrebul moTxovnad, romelic waeyeneba 

garigebis dadebis wess. garigeba, romelic eqvemdebareba saxelm-

wifo registracias, iseTia, rom SeZlebs misi monawileebis mier 

dasaxuli samarTlebrivi Sedegis warmoSobas, mxolod rTul 

faqtobriv SeadgenlobaSi sxva faqtobriv garemoebasTan _ Tavis 

saxelmwifo registraciis aqtTan gaerTianebiT.587 amas iziareben 

sxva avtorebic, romlebic aRniSnaven, rom ruseTis federaciis 

Tanamedrove samoqalaqo samarTalSi nebis gamovlenis saSualeba, 

garigebis forma mkacrad imijneba misi saxelmwifo registraciis-

agan. saxelmwifo registracia aris ara garigebis forma, aramed 

warmoadgens samoqalaqo samarTlis damoukidebel instituts.588

sazRvargareTis sxva qveynebis literaturaSi daismis 

kiTxva, Tu ras gulisxmobs `forma~ da `formaloba~. ra rols 

TamaSobs registracia saxelSekrulebo procesSi. formalo-

bis cneba naklebad aris gamokveTili doqtrinaSi, romelic 

gamoyenebulia farTo gagebiT, rogorc damatebiTi moTxov-

na xelSekrulebisaTvis, raTa am ukanasknelma miiRos kanoniT 

aRiarebuli zogierTi damatebiTi efeqti.589

586 registraciis obieqti SeiZleba iyos, aseve, ara Tavad garigeba, aramed 

misiT samoqalaqo uflebis warmoSobis (Secvlis an Sewyvetis) faqti. ar unda 

moxdes garigebis registraciis aRreva im uflebis saxelmwifo registra-

ciasTan, romelzedac gavlena moaxdina am garigebam: Белов В.А., Гражданское 
право, Общая часть, Т. II, Лица, блага, факты, Изд. “Юрайт”, М., 2011, sq. 635, 635.
587 ix. Белов В.А., Гражданское право, Общая часть, Т. II, Лица, блага, факты, Изд. 
“Юрайт”, М., 2011, 635.
588 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, sq. 1, 110.
589 Sdr. Cámara-Lapuente S., RegistraƟ on of Interests as a Formality of Contracts: Com-
paraƟ ve Remarks on Land Registers within the Frame of European Private Law, Euro-
pean Review of Private Law 6-2005, 806.
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garkveuli avtorebi registracias xelSekrulebis for-

malobebs Soris aTavseben.590 kerZod, zogi Segnebulad iyenebs 

`formalobebisadmi~ Zalze farTo midgomas da masSi aer-

Tianebs nebismier samarTlebriv moTxovnas, romelic exeba 

formas, romelSic xelSekruleba unda gamoixatos, an pro-

ceduras, romliTac unda daidos, an romelic unda axldes 

da rac exeba xelSekrulebis namdvilobas, aRsrulebadobas an 

ufro zogad efeqtianobas, misi miznis misaRwevad. rac Seexeba 

moTxovnis saxeebs, survili aqvT, rom `formalobis~ SigniT 

moaTavson zogierTi moTxovna, romelic ar aris dakavSire-

buli mis formasTan mxolod misi Canaweris, an namdvilobis 

dadgenis meTodis mniSvnelobiT, aramed aseve romelic exeba 

nebismier process an proceduras, romlis Tanaxmad, xelSek-

rulebis dadeba unda dabolovdes. amrigad, am farTo midgomis 

qveS aerTianeben moTxovnebs winasaxelSekrulebo informaciis 

miwodebis Sesaxeb (imisda miuxedavad, es miwodeba Tavad aris, 

Tu ara garkveul formaSi) da sxva procedurul moTxovnebs 

saxelSekrulebo ofertis, an misi Setyobinebis formebis Tao-

baze. udavod Tvlian, rom garkveuli azriT yvela wesi, ro-

melic gansazRvravs xelSekrulebis Seqmnas, exeba procedu-

ras, romliTac igi warmoiSoba da ZalaSi Sedis.591 magaliTad 

mohyavT ingliseli iuristebi, romlebic SeCveuli arian nasy-

idobis, an miwis nakveTze uflebis sxvagvari gadacemis Sesaxeb 

xelSekrulebisTvis werilobiTi formis moTxovnebis formal-

ur moTxovnebad danaxvas, magram miiCneven, rom miwis nakveTTan 

dakavSirebuli am xelSekrulebis mier warmoqmnili uflebis 

registraciis moTxovnebi, aseve unda iqnes danaxuli, rogorc 

formalobis moTxovna, rac moiTxoveba misi `samarTlebrivi 

efeqtianobisTvis~ (eleqtronuli komerciis direqtivis si-

590 ix. Cámara-Lapuente S., RegistraƟ on of Interests as a Formality of Contracts: Com-
paraƟ ve Remarks on Land Registers within the Frame of European Private Law, Euro-
pean Review of Private Law 6-2005, sq. 29, 806.
591 ix. WhiƩ aker S., The ReformulaƟ on of Contractual Formality, wignSi: Birks P., PreƩ o 
A. (Eds.), Themes in ComparaƟ ve Law: In Honour of Bernard Rudden, Oxford University 
Press, Oxford, 2002, 201.
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tyvebi rom iyos nasesxebi) kidevac rom isini ar exebodes mis 

`namdvilobas~ mxareTa Soris urTierTobebSi.592

kiTxvaze, SeiZleba Tu ara registraciis miCneva xelSek-

rulebis formad, zogierTi avtoris mosazrebiT, pasuxi unda 

iyos negatiuri, Semdegi mizezebis gamo: a) forma win uswrebs 

registraciis sajaroobas, romelic mxolod gamoaSkaravebs 

sanivTo uflebas gareSe pirebis mimarT, rodesac xelSek-

rulebis forma ukve warmoqmnilia; b) forma, arsebiTad, gav-

lenas axdens mxareebze, maSin, rodesac registracia cdilobs 

xelSekrulebis Sinaarsze yvelas informirebulobis miRwevas; 

g) forma miiswafvis mtkicebulebisken, formaloba ki aris im-

isTvis, rom mesame pirebs ar SeuZliaT axali sanivTo uflebis, 

sakuTrebisa Tu datvirTvis uaryofa (`negatiuri sajaro 

ndoba~ (“Non-opposability”)); forma iqmneba Tavad xelmSemkvreli 

mxareebis mier, ramdenadac is exeba maTi nebis garegnul mx-

ares misi gacxadebis momentSi, maSin, rodesac registracias 

mohyveba aqtis garegnuli gamoxatva reestris dokumentebSi, 

imgvarad, rom rasac reestri aqveynebs, SeiZleba cnobili iyos 

yvelasTvis.593

amisgan gansxvavebiT, registracia SeiZleba Seesatyvise-

bodes formalobas, romelic aucilebelia xelSekrulebis 

sruli efeqtianobisaTvis. aris am ideis axsnis ori gza: erTi 

mxriv, SeiZleba iTqvas, rom saxelSekrulebo formaloba, 

romelsac warmoadgens registracia, saWiroa xelSekrulebis 

sruli efeqtianobis gaumjobesebisaTvis mesame pirebis mimarT. 

xelSekruleba, romlis sanivTo ufleba ukve ZalaSia yvelas 

592 ix. WhiƩ aker S., The ReformulaƟ on of Contractual Formality, wignSi: Birks P., PreƩ o 
A. (Eds.), Themes in ComparaƟ ve Law: In Honour of Bernard Rudden, Oxford Univer-
sity Press, Oxford, 2002, 209. aRsaniSnavia, rom arseboben Tanamedrove ing-

liseli avtorebi, romlebic, analogiurad, formisa da registraciis 

moTxovnebs miiCneven, magaliTad, ijaris warmoSobis aucilebel for-

malobebad: Smith QC M., Leslie N., The Law of Assignment, 2nd Ed., Oxford University 
Press, Oxford, 2013, 182 da Semdg.
593 ix. Cámara-Lapuente S., RegistraƟ on of Interests as a Formality of Contracts: Com-
paraƟ ve Remarks on Land Registers within the Frame of European Private Law, Euro-
pean Review of Private Law 6-2005, 806-807.
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mimarT, am efeqtianobaSi daculi iqneba, rodesac igi Seta-

nilia miwis kadastrSi. es formaloba icavs sanivTo uflebis 

yvelas mimarT moqmedebis efeqtianobas. meore mxriv, am for-

malobis mier mocemuli `damatebiTi efeqti~ aris is, rom mesa-

me pirebi ver gaamarTleben arcodnas namdvili uflebis Ses-

axeb, rac Seqmnili an gadacemulia xelSekrulebiT, romelsac 

ara mxolod hqonda aucilebeli forma, aramed aseve, damate-

biTi formaloba, romelic aZlevs sajaroobas mis mesakuTreo-

basTan dakavSirebul Sinaarss. amdenad, es koncefcia aris 

`pozitiuri sajaro ndobis~ (“Opposability”) cnebis nawili, ro-

gorc xelSekrulebis arapirdapiri efeqtianoba mesame pirebis 

mimarT. mokled rom iTqvas, registraciis saxelSekrulebo 

formalobad kvalifikaciiT gamiznulia `pozitiuri sajaro 

ndobisa~ da sajaroobis ideebis gadatana saxelSekrulebo 

sferoSi, magram, Semdgom etapze, xelSekrulebis kanonieri Za-

lisa da efeqtianobis Semdeg.594

xazi unda gaesvas, rom amerikul samarTalSic miwis reg-

istraciis aqts bazarze orientirebuli formalobis erT-

erT magaliTad miiCneven. miwaTmflobelobis xelSekrulebisa 

da beWdiani dokumentis registraciam xeli Seuwyo garigebis 

usafrTxoebis SenarCunebasa da miwis bazris funqcionirebis 

gaiolebas. registraciis sistemam wesrigi SemoiRo moTxovnebi-

sa da interesebis qaosSi, riTac man sasicocxlo funqcia Sea-

srula. samarTals Camoaciles formis mimarT popularuli 

biznesisTvis gaugebari moTxovnebi. Tumca registracia mainc 

misaRebi iyo. sayovelTaod miRebuli Tezis Sinaarsi iyo is, 

rom adrindeli sarCelebi exeboda adrindel uflebebs; Ta-

vad `moTxovnis gacxadeba~ iyo erTgvari formaloba. xalxisT-

vis saWiro da sasurveli iyo miwaze maTi moTxovnebis xilu-

li Canaweri da qveynis dovlaTi. moTxovnis uzrunvelyofis 

adrindeli Canawerebi SeiZleboda gamoyenebuliyo konfliq-

594 ix. Cámara-Lapuente S., RegistraƟ on of Interests as a Formality of Contracts: Com-
paraƟ ve Remarks on Land Registers within the Frame of European Private Law, Euro-
pean Review of Private Law 6-2005, 807.
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turi interesebis dasabalanseblad; isini sabazro urTier-

TobaSi informaciis wyarod gamoiyeneboda, romlebic adgenda 

gansazRvrul qonebaTa Rirebulebas.595

2.5.2.3.3. qarTuli sasamarTlo praqtikis ganviTarebis tendencia

sayuradReboa, rom qarTul sasamarTlo praqtikaSi araerT-

gzis daisva sakiTxi uZrav nivTze uflebis sajaro reestrSi 

registraciis, rogorc garigebis formis Taobaze.

SedarebiT adrindeli periodis saqmeebSi arsebobs Tbili-

sis saolqo sasamarTlos samoqalaqo, samewarmeo da gakotrebis 

saqmeTa saapelacio palatis erTi gadawyvetileba, romelSic 

sasamarTlom miuTiTa, rom nasyidobis xelSekrulebis dadebi-

sas ar yofila daculi garigebis forma, kerZod, ar momxdara 

SemZenis registracia sajaro reestrSi.596

ukve mogvianebiT, erT-erT saqmeSi597, saqarTvelos uzen-

aesma sasasamarTlom moixmo samoqalaqo kodeqsis 311-e muxli 

da aRniSna, rom sajaro reestrSi registraciamde, sakuTrebis 

ufleba da sxva sanivTo uflebebi warmoSobilia. sajaro re-

estrSi registraciiT xdeba mesakuTris aRricxva, sajaro 

reestrSi mesame pirebisaTvis aucilebeli informaciis gan-

Tavseba. uZrav nivTze sanivTo uflebis warmoSobis safuZvels 

warmoadgens nivTis gamsxvisebelsa da myidvels Soris dade-

buli xelSekruleba. nasyidobis xelSekrulebis gaformebis 

595 ix. Friedman L.M., Contract Law in America: A Social and Economic Case Study, Quid 
Pro Books, New Orleans, 2011, 73.
596 marTalia, saqarTvelos uzenaesi sasamarTlos ganCinebiT gauqmda 

aRniSnuli gadawyvetileba da saqme xelaxla gansaxilvelad daubrunda 

imave palatas, Tumca gadawyvetilebis gauqmebis safuZveli gaxda sapro-

ceso samarTlis normebis darRveva: saqarTvelos uzenaesi sasamarTlos 

samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 2003 wlis 4 de-

kembris ganCineba #as-355-1026-03.
597 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2007 wlis 12 aprilis ganCineba #as-238-571-

07.
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Semdeg, piri uflebamosili xdeba, moiTxovos sajaro reestrSi 

misi uflebis registracia. sajaro reestrSi uflebis regis-

tracia ar warmoadgens xelSekrulebis formas. Sesabamisad, 

sakuTrebis uflebis warmoSobis safuZvlad, mocemul SemTx-

vevaSi, iTvleba nasyidobis xelSekruleba.598

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa 

palatam 2011 wlis 30 noembris gadawyvetilebaSi ganmarta, 

rom sajaro reestrSi uflebis registracia ar warmoadgens 

garigebis formas da zegavlenas ar axdens xelSekrulebis mxa-

reebs Soris sanivTosamarTlebrivi garigebidan uflebebisa 

da movaleobebis warmoSobaze. ufro metic, namdvili nebis 

safuZvelze, werilobiTi formiT dadebuli garigeba sajaro 

reestrSi uflebis konstataciis safuZvelia. werilobiTi ga-

rigebiT, SemZens warmoeSoba ufleba, mosTxovos gamsxvisebels 

598 am periodidan moyolebuli, sxvadasxva dros, miTiTebul ganCine-

baSi mocemuli swored es ganmarteba daedo safuZvlad, magaliTad, 

rusTavis saqalaqo sasamarTlos mier miRebul ramdenime gadawyvetile-

bas. kerZod, erT-erT saqmeSi, sasamarTlom miiCnia mosarCele sadavo 

farTis mesakuTred, miuxedavad im garemoebisa, rom mas es ufleba ar 

hqonda daregistrirebuli sajaro reestrSi: rusTavis saqalaqo sa-

samarTlos 2009 wlis 14 ianvris gadawyvetileba #3-13-09. aRniSnuli 

gadawyvetileba gasaCivrda zemdgom sasamarTloSi, Tumca saapelacio 

sasamarTlom miiCnia, rom pirveli instanciis sasamarTlom swori 

samarTlebrivi Sefaseba misca saqmeze dadgenil faqtobriv garemoe-

bebs, sabolood ki ucvlelad datova gasaCivrebuli gadawyvetileba: 

Tbilisis saapelacio sasamarTlos administraciul saqmeTa palatis 

2011 wlis 02 Tebervlis ganCineba #3b/571-09. sxva saqmeSi, sasamarT-

lom ganmarta, rom marTalia, mosarCelem ar daaregistrira sajaro 

reestrSi Tavisi uflebebi samkvidroSi Semaval uZrav qonebaze, ma-

gram es ar niSnavs, rom ar gankargula mamkvidreblis samkvidro da 

mosarCeles masze ar gaaCnia sakuTrebis ufleba: rusTavis saqalaqo 

sasamarTlos 2014 wlis 28 aprilis gadawyvetileba #2-1215-13; kidev 

erT saqmeSi, sasamarTlom ganmarta, rom dayadaRebuli qonebis mesa-

kuTris dadgenis miznisTvis sakuTrebis uflebis warmoSoba ar Sei-

Zleba daukavSirdes mxolod sajaro reestris instituts: rusTavis 

saqalaqo sasamarTlos 2016 wlis 29 ianvris gadawyvetileba #2-1307-

15.
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sajaro reestrSi misi uflebis konstatacia.599

praqtikaSi yofila iseTi SemTxvevac, rodesac Tbilisis 

saapelacio sasamarTlos samoqalaqo saqmeTa palatas, gansax-

ilvel sakiTxTan dakavSirebiT, gansxvavebuli mosazreba 

daufiqsirebia. kerZod, 2012 wlis 8 oqtombris winaswar (Su-

aledur) gadawyvetilebaSi, palatam aRniSna, rom saqmeSi arse-

buli xelSekruleba, Tavisi iuridiuli bunebiT, warmoadgenda 

uZravi nivTis Cuqebis winare xelSekrulebas. samoqalaqo kod-

eqsis 327-e muxlis pirveli da mesame nawilebis, 524-e muxlisa 

da 183-e muxlis safuZvelze, sasamarTlom ganmarta, rom 2007 

wlis 25 oqtombris xelSekruleba ar akmayofilebda uZravi 

nivTis Cuqebis winare xelSekrulebis kanoniT dadgenil for-

mas (xelSekruleba ar iyo registrirebuli sajaro reestrSi), 

amdenad, igi ar warmoSobda samarTlebriv Sedegebs.600

saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa 

palatam ar gaiziara saapelacio sasamarTlos zemoaRniSnuli 

Sefaseba, 2007 wlis 25 oqtombris valis aRiarebisa da val-

debulebis arsebobis Sesaxeb xelSekrulebasTan dakavSirebiT, 

rogorc uZravi qonebis Cuqebis winare xelSekrulebad kvali-

fikaciasa da formis daucvelobis gamo baTilad miCnevis Tao-

baze. sakasacio palatis mosazrebiT, 2007 wlis 25 oqtombris 

SeTanxmeba Cuqebis winare xelSekrulebad romc yofiliyo 

miCneuli, igi akmayofilebda am tipis garigebisaTvis kanoniT 

dadgenil formas. kerZod, garigebis formis momwesrigebeli 

599 ix. mariamiZe g., kazusebi da maTi amoxsnis meTodebi sanivTo samar-

TalSi, wigni I, sakuTrebis SeZena da dakargva uZrav da moZrav nivTe-

bze, I nawili, I gamocema, gamomc. `iuristebis samyaro~, Tb., 2014, 88-89. 

marTalia, sakasacio sasamarTlom gaauqma aRniSnuli gadawyvetileba 

da TviTon miiRo axali gadawyvetileba, Tumca man gaiziara saapelacio 

palatis msjeloba sanivTo garigebis iuridiul bunebaze, Sesabamisad, 

moyvanili ganmarteba inarCunebs Tavis aqtualurobas: saqarTvelos 

uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 24 ivlisis 

gadawyvetileba #as-221-213-2012.
600 saapelacio palatis mocemuli ganmarteba moyvanilia saqarTvelos 

uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2013 wlis 9 dekem-

bris #as-1529-1443-2012 ganCinebaSi.
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zogadi debulebebi mocemulia samoqalaqo kodeqsis 68-71-e 

muxlebSi. garigebis ZiriTadi formebia zepiri da werilobiTi 

forma, xolo werilobiTi garigeba, Tavis mxriv, SeiZleba iyos 

martivi an rTuli (sanotaro) saxis. samoqalaqo kodeqsis 323-e 

muxli uZravi nivTis gadacemisaTvis adgens mxolod werilo-

biT formas. amdenad, samoqalaqo kodeqsis arcerTi norma ar 

ganixilavs uZravi nivTis sajaro reestrSi registracias, ro-

gorc garigebis formas.601

saapelacio sasamarTlom Tavis erT-erT uaxles 

gadawyvetilebaSi602 rogorc aRniSna, garigebis formebs 

ganmartavs kodeqsis 69-e muxli. normis pirveli nawiliT dad-

genilia, rom garigeba SeiZleba daidos zepirad an werilobiT. 

aRniSnuli msjelobidan gamomdinare, kanoni gansazRvravs ga-

rigebis mxolod am or formas da damatebiT, sajaro reestrSi 

registraciis garigebis erT-erTi formad miCneva ar Seesab-

ameba moqmed kanonmdeblobas. samoqalaqo kodeqsis 68-e mux-

li iTvaliswinebs mxolod kanoniT dadgenili formis dacvas. 

mocemul SemTxvevaSi, dadgenili iyo da mxareebi sadavod ar 

xdidnen, rom maT Soris daido bes xelSekruleba werilobiTi 

601 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2013 wlis 9 dekembris ganCineba #as-1529-1443-2012. analogiuri dasab-

uTebiT ixelmZRvanela Tbilisis saapelacio sasamarTlom Tavis erT-

erT gadawyvetilebaSi, rodesac ar gaiziara is daskvna, rom radgan 

mxareebs Soris uZrav qonebaze dadebuli winaswari xelSekruleba ar 

daregistrirebula sajaro reestrSi, amdenad, igi warmoadgens baTil 

garigebas: Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-

tis 2014 wlis 20 maisis gadawyvetileba #2b/339-14. aRsaniSnavia, rom 

Tavis erT-erT uaxles ganCinebaSi sakasacio palatam swored miTiTebu-

li saqme moixmo, rogorc gansaxilveli sakiTxis Taobaze damkvidrebuli 

sasamarTlo praqtika da ar daeTanxma moijaris arguments, romelic 

werilobiT gaformebuli damatebiTi SeTanxmebis namdvilobas eWvqveS 

ayenebda im safuZvliT, rom igi, ijaris xelSekrulebis pirobebis Se-

sabamisad, sajaro reestrSi ar iyo registrirebuli, Sesabamisad, dar-

Rveuli iyo xelSekrulebis forma da SeTanxmebas samarTlebrivi Zala 

ar gaaCnda: saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa 

palatis 2016 wlis 20 maisis ganCineba #as-147-143-2016.
602 ix. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2014 wlis 25 martis gadawyvetileba #2b/312-14.
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formiT, uZravi nivTis nasyidobis xelSekrulebis Sesrulebis 

uzrunvelsayofad. sajaro reestrSi uflebis registracia uZ-

rav nivTze sanivTo uflebas adasturebs da igi ver iqneba ga-

rigebis formis ganmsazRvreli komponenti.

amave saqmeSi603, saqarTvelos uzenaesi sasamarTlo ar dae-

Tanxma kasatoris im mosazrebas, rom uZrav nivTze sakuTrebis 

gadasvlis valdebulebiTsamarTlebrivi xelSekrulebis for-

mas, werilobiT formasTan erTad, warmoadgens aseve xelSek-

rulebis sajaro reestrSi registracia. sakasacio palatam 

ganmarta, rom uZrav nivTze sakuTrebis gadasvlis valdebule-

biTsamarTlebrivi xelSekrulebis formas gansazRvravs samo-

qalaqo kodeqsis 323-e muxli. rac Seexeba samoqalaqo kodeqsis 

183-e muxls, es norma werilobiT formasTan erTad, ganamt-

kicebs uZrav nivTze sakuTrebis gadasvlis aucilebel wina 

pirobasa da sakuTrebis gadasvlis moments _ registracias 

sajaro reestrSi. uZravi qonebis nasyidobis xelSekrulebis 

sajaro reestrSi registraciis faqts is daniSnuleba gaaC-

nia, rom SemZeni, mesame pirebis winaSe, mesakuTris statusiT 

aRiWurveba, vinaidan uZravi qonebis SemZenis sajaro reestrSi 

mesakuTred registraciamde, erTaderT mesakuTred iTvleba 

gamsxvisebeli (samoqalaqo kodeqsis 312-e muxli). rogorc 

aRiniSna, samoqalaqo kodeqsis 323-e muxli gansazRvravs uZrav 

nivTze sakuTrebis gadasvlis valdebulebiTsamarTlebrivi 

xelSekrulebis formas, rac imas niSnavs, rom am formis dacviT 

dadebuli uZravi qonebis nasyidobis xelSekruleba, miuxeda-

vad imisa, registrirebulia Tu ara igi sajaro reestrSi, war-

moSobs nasyidobis momwesrigebeli normebiT gaTvaliswinebul 

mxareTa ufleba-movaleobebs. zemoaRniSnulidan gamomdinare, 

uzenaesma sasamarTlom miiCnia, rom sajaro reestrSi regis-

tracia aris ara uZravi qonebis nasyidobis xelSekrulebis 

forma, aramed uZrav nivTze sakuTrebis gadasvlis aucilebeli 

winapiroba, Sesabamisad, misi daucveloba iwvevs ara nasyido-

603 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2015 wlis 30 aprilis ganCineba #as-523-496-2014.
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bis xelSekrulebis baTilad cnobas, aramed imas, rom SemZeni 

ar miiCneva SeZenili uZravi qonebis mesakuTred da kargavs am 

qonebis keTilsindisier SemZenTan Sedavebis uflebas (samoqa-

laqo kodeqsis 185-e muxli).

maSasadame, detalurad iqna dasabuTebuli qarTuli sa-

samarTlo praqtikis swori mimarTulebiT Camoyalibeba imas-

Tan dakavSirebiT, rom sajaro reestrSi registracia ver 

CaiTvleba garigebis formis ganmsazRvrel elementad. amasTan, 

uaryofiTad Sefasda mocemuli sakiTxisadmi is araerTgva-

rovani damokidebuleba, rac qarTul wyaroebSi SeiniSneba.

sxvaTa Soris, jer kidev wlebis win gamoTqvamdnen varauds, 

rom nebis gamovlenis namdvilobis damatebiTi elementebi, maT 

Soris, uflebis sajaro reestrSi registracia, kanonmdebel-

ma ar miiCnia savaldebulo formis elementebad da ar gaiT-

valiswina formis saxeebis mowesrigebisas. Sesabamisad, gamo-

hqondaT daskvna, rom registraciis ganuxorcielebloba ar 

iwvevs garigebis baTilobas formis daucvelobis gamo. Tumca 

uTiTebdnen ramdenadme urTierTsawinaaRmdego Sedegze, rom 

aseTi garigeba ar CaiTvleba dadebulad, anu saerTod ar iarse-

bebs misi formirebisa, Tu samarTlebrivi Sedegis dadgomisaT-

vis aucilebeli komponentis Seusruleblobis gamo.604 rogorc 

ukve gamoikveTa, sajaro reestrSi registraciis ararseboba ar 

ganapirobebs garigebis baTilad cnobas, rac gulisxmobs imas, 

rom igi warmoSobilad iTvleba.

xazgasasmelia, rom bolodroindel komentatorul lit-

eraturaSi, gansaxilvel sakiTxTan dakavSirebiT, qarTuli 

sasamarTlo praqtikis ganviTarebis tendenciis fonze, aRi-

arebulia, rom sajaro reestrSi registracia ar warmoadgens 

garigebis formis Semadgenel elements, magram reestrSi reg-

istraciis gareSe, sakuTrebis ufleba uZrav nivTebze ar war-

moiSoba. am TvalsazrisiT, reestrSi registracia warmoadgens 

604 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, ev-

ropuli da SedarebiTi samarTlis institutis gamomcemloba, Tb., 2009, 

282-283.
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realaqts, iseve, rogorc moZravi nivTis gadacema SemZenisaT-

vis.605 mocemul konteqstSi, sainteresoa, rom registraciis 

aqti Sotlandiur samarTalSi miCneulia simbolur gadacemaze 

dafuZnebuli adrindeli meTodebis (miwis simboluri gadacema 

Sasine-is instrumentis meSveobiT) ekvivalentad.606

dabolos, misasalmebelia is faqti, rom aRniSnuli sakiTxi 

daisva samoqalaqo samarTlis mimdinare reformis farglebSic.

kerZod, saqarTvelos samoqalaqo kodeqsis 3111 muxlis 

me-3 nawilis moqmedi redaqciis komentarSi aRiniSna, rom saja-

ro reestrSi registraciaze ar aris damokidebuli garigebis 

ZalaSi Sesvla. sajaro reestrSi registraciiT xdeba garige-

bidan warmoSobili uflebebis realizacia. magaliTad, uZrav 

qonebaze garigebis dadebis dros (Sdr. 323, 477, 183). Sesabamis-

ad, muxlis formulireba arasworia, sadac miTiTebulia, rom 

garigebebi ZalaSi Sedis am garigebebiT gansazRvruli ufle-

bebis sajaro reestrSi registraciis momentidan.607

garda amisa, saqarTvelos samoqalaqo kodeqsis 525-e mux-

lis me-2 da me-3 nawilebis moqmedi redaqciebis komentaris 

mixedviT, arsebuli formulirebiT, Cuqebis xelSekrulebas 

hqvia Cuqebis dapireba, rac arasworia. Cuqebis xelSekruleba 

605 ix. Wanturia l., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 59, veli 20, gamomc. `meridiani~, 

Tb., 2017, 350. msgavs msjelobas aviTareben sxva avtorebic: baRiSvili 

e., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli 328, veli 

23, 24, xelmisawvdomia <hƩ p://www.gccc.ge>, [18/08/2016]. bolo periodis 

zogierT sxva wyaroSic aris gamoxatuli is pozicia, rom sajaro re-

estrSi uflebis registracia werilobiTi formis saxes ar warmoadgens: 

jorbenaZe s., xelSekrulebis Tavisufleba samoqalaqo samarTalSi, da-

viT batoniSvilis samarTlis institutis gamomcemloba, Tb., 2017, 190.
606 am principis saukeTeso ilustracia ix. saqmeSi _ BurneƩ ’s Trustee v 
Grainger [2004] UKHL 8; 2004 S.C. (H.L.) 19; 2004 S.L.T. 513, gansakuTrebiT ki para-

grafebi 13, 14.
607 ix. mesxiSvili q., samoqalaqo kodeqsSi arsebul da praqtikaSi gamov-

lenil problemaTa analizi, evrokavSiris proeqti: „kerZo da ad-

ministraciuli sistemebis ganviTarebis xelSewyoba saqarTveloSi“, 

13/06/2016, xelmisawvdomia <hƩ p://eulegalreform.ge/wp-content/uploads/8-Kete 
van-Meskhishvili-PresentaƟ on-ge.pdf>, [04/07/2017].
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namdvilia, Tu igi akmayofilebs formas, xolo sajaro reestr-

Si registraciiT xdeba Cuqebis xelSekrulebiT gaTvaliswineb-

uli valdebulebis Sesruleba. sajaro reestrSi registracia 

garigebis namdvilobis winapirobas ar warmoadgens.608

2.5.3. formis mniSvneloba saqorwino urTierTobaSi

2.5.3.1. zogadad

kanoni imperatiulad iTxovs saqorwino xelSekrulebis dade-

bas werilobiT da dadasturebas sanotaro wesiT. aqedan gamom-

dinare, ar SeiZleba saqorwino xelSekrulebis dadeba zepirad 

an martivi werilobiTi formiT, sanotaro dadasturebis ga-

reSe. kanoniT gaTvaliswinebuli formis daucveloba iwvevs 

saqorwino xelSekrulebis gansakuTrebul mniSvnelobasTan 

rogorc meuRleebisaTvis, ise mesame pirTaTvis. xelSekrule-

ba, rogorc wesi, moqmedebs sakmaod xangrZlivi drois ganmav-

lobaSi da gansazRvravs qonebriv ufleba-movaleobas rogorc 

ukve arsebuli, ise momavalSi SeZenili qonebis mimarT. amitom 

am urTierTobis gansazRvrisas aucilebelia garkveulobisa da 

gansazRvrulobis arseboba, rac miiRweva xelSekrulebis sano-

taro wesiT dadasturebis gziT.609

2.5.3.2. formis naklis gamosworebis SesaZlebloba

saqarTvelos uzenaesi sasamarTlos praqtikidan erT-erT 

saqmeSi610, mosarCele imyofeboda faqtobriv col-qmrul urT-

608 ix. mesxiSvili q., samoqalaqo kodeqsSi arsebul da praqtikaSi gamov-

lenil problemaTa analizi, evrokavSiris proeqti: „kerZo da ad-

ministraciuli sistemebis ganviTarebis xelSewyoba saqarTveloSi“, 

13/06/2016, xelmisawvdomia <hƩ p://eulegalreform.ge/wp-content/uploads/8-
Ketevan-Meskhishvili-PresentaƟ on-ge.pdf>, [04/07/2017].
609 ix. koxreiZe l., meuRleTa saxelSekrulebo qonebrivi urTierTobani 

(saqorwino kontraqti), Jurn. `samarTali~, #6-7, 2000, 48.
610 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2008 wlis 15 maisis gadawyvetileba #as-968-

1269-07.
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ierTobaSi mamakacTan. maT jvari daiweres, Tumca ar momxda-

ra am faqtis registracia kanonmdeblobiT dadgenili wesiT. 

Tanacxovrebis periodSi, SeiZines bina, romelic sakmaod cud 

mdgomareobaSi iyo da mis gaumjobesebas 25 210 lari dasWirda. 

es Tanxa mosarCelem isesxa misi Zmisgan. amasTan, mosarCele 

aRniSnul mamakacTan erTad cxovrobda wlebis ganmavlobaSi, 

manve uzrunvelyo misi mkurnalobis, Semdgom ki dakrZal-

vis xarjebi. bina, romelic mosarCelem am mamakacTan erTad 

SeiZina, gaformda aRniSnuli mamakacis saxelze. Sesabamisad, 

misi gardacvalebis Semdgom, bina memkvidreobiT miiRo mamaka-

cis Svilma.

saqarTvelos samoqalaqo kodeqsis 1151-e muxlze dayrd-

nobiT611, uzenaesma sasamarTlom ganmarta, rom saqarTvelos 

saxelmwifosa da saqarTvelos samociqulo-avtokefalur mar-

Tlmadidebel eklesias Soris konstituciuri SeTanxmebis me-3 

muxliT saeklesio wesiT jvrisweris saxelmwifosagan aRiareba 

deklaraciuli xasiaTisaa da meuRleTa kanoniT dadgenili 

uflebebisa da movaleobebis warmoSobis safuZveli ver gaxde-

ba. sakasacio palatam yuradReba miaqcia im garemoebasac, rom 

amave normiT zustad aris gansazRvruli saxelmwifos mier 

jvrisweris aRiarebis farglebi, kerZod, miTiTebulia, rom 

aRiareba xdeba kanonmdeblobiT dadgenili wesiT da samarT-

lebriv urTierTobebSi gamoiyeneba qorwinebis saxelmwifo 

registraciis monacemebi. am danawesidan gamomdinare, SeiZleba 

daskvnis gamotana, rom eklesiis mier Sesrulebuli jvriswer-

is aRsrulebis Semdeg, axladSeqmnili ojaxi marTlmadide-

bluri wesiT xdeba kanonieri da mas raime Tanamdevi kanoniT 

gaTvaliswinebuli iuridiuli Sedegi ar mohyveba. aRniSnuli 

gamoricxavs kasatoris moTxovnas, jvrisweris safuZvelze, 

misi, rogorc meuRlis, samoqalaqo uflebis _ TanasakuTrebis 

611 aRsaniSnavia, rom gadawyvetilebis miRebis momentSi moqmedebda saqa-

rTvelos samoqalaqo kodeqsis 1151-e muxlis sxva redaqcia, Tumca nor-

mis redaqciuli cvlilebis miuxedavad, sasamarTlos ganmarteba mniSvn-

elobas ar kargavs.
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warmoSobis Taobaze.

sayuradReboa, rom saqarTvelos uzenaesi sasamarTlos 

2008 wlis 15 maisis gadawyvetilebis miRebidan ramdenime wlis 

gasvlis Semdeg, amave sasamarTloSi ganxilul iqna saqme612, 

romelSic mosarCeleebisa da mopasuxeebis bebia-babua imyofe-

bodnen faqtobriv qorwinebaSi, 1930 wlidan. 1944 wlamde, qor-

winebis registracia savaldebulo ar iyo. Tumca, 1944 wlis 8 

ivlisis brZanebulebiT, savaldebulo gaxda qorwinebis reg-

istracia da am dromde faqtobriv qorwinebaSi myofi pirebi-

sTvis savaldebulo gaxda es moTxovna. Tumca, am droisaT-

vis, mxareebis babua cocxali ar iyo. umaRlesma sabWom, 1944 

wlis 9 noembers, miiRo brZanebuleba, romlis Tanaxmad, Tu 

1944 wlis 8 ivlisis brZanebulebis gamocemamde, erT-erTi 

meuRle gardacvlilia, an ugzo-ukvlodaa dakarguli omSi, mx-

ares ufleba aqvs, mimarTos sasamarTlos qorwinebis faqtis 

dadgenis Sesaxeb. aRniSnuli qmedeba mosarCeleebis bebias ar 

ganuxorcielebia. 1935 wels, bebiam da babuam iyides saxli, 

romelic bebiis saxelze gadaaformes. maT hyavdaT ori Svili _ 

erTi vaJiSvili, romlis Svilebic arian mosarCeleebi da erTi 

qaliSvili, romlis Svilebic arian mopasuxeebi. mosarCeleebis 

mama gardaicvala 1991 wels, xolo bebia 2001 wels. bebiam, an-

derZiT, bina dautova mis SviliSvilebs, qaliSvilis mxridan.

mocemul SemTxvevaSi, ugzo-ukvlod dakarguli babuis 

meuRled  bebiis cnobasa da maT Soris arsebuli faqtobri-

vi col-qmruli urTierTobis registrirebul qorwinebasTan 

gaTanabrebas moiTxovdnen maTi SviliSvilebi vaJiSvilis mxri-

dan. sakasacio sasamarTlos poziciiT, maT aseTi moTxovnis 

ufleba ar gaaCndaT, vinaidan zemoaRniSnuli normatiuli 

aqtebiT, sasamarTlosaTvis mimarTvis ufleba mieniWa mxolod 

gardacvlilTan an frontze ugzo-ukvlod dakargulTan faq-

tobriv col-qmrul urTierTobaSi myof meuRles. maSasadame, 

612 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2011 wlis 25 ianvris gadawyvetileba #as-681-

637-2010.
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ugzo-ukvlod dakarguli piris meuRled cnobis moTxovnis 

ufleba hqonda masTan faqtobriv col-qmrul urTierTobaSi 

myof bebias. aRsaniSnavia, rom am ukanasknels gardacvale-

bamde, xsenebuli moTxovniT sasamarTlosaTvis ar miumarTavs. 

aqedan gamomdinare, sasamarTlom miiCnia, rom bebiis saxelze 

daregistrirebuli bina ar warmoadgenda bebiisa da babuis Ta-

nasakuTrebas.

saqarTvelos samoqalaqo kodeqsis 1151-e muxlSi yur-

adReba gamaxvilebulia qorwinebis registraciis mniSvneloba-

ze, rac imas niSnavs, rom saqorwino urTierTobebis mowesrige-

ba da misTvis iuridiuli Zalis miniWeba mxolod saxelmwifos 

kompetenciaSi Sedis.613 swored am ideas emyareba saqarTvelos 

uzenaesi sasamarTlos 2008 wlis 15 maisis gadawyvetileba. 

Tumca, igive sasamarTlo, 2011 wlis saqmeSi mzad iyo Seesrule-

bina umaRlesi sabWos brZanebulebiT delegirebuli ufle-

bamosileba da daedgina faqtobriv qorwinebaSi myofi pirebis 

qorwinebis faqti, ubralod, mas aRniSnulis ganxorcielebis 

saSualeba saqmeSi arsebulma faqtobrivma garemoebebma ar 

misca. marTalia, brZanebuleba exeba specialur SemTxvevas, 

Tumca, misi Sinaarsidan ikveTeba, rom qorwinebis registra-

ciis ararsebobis pirobebSi, kanonmdebeli iTvaliswinebs faq-

tobriv meuRleTa interesebs da qorwinebis faqtis dadgenis 

prerogativas sasamarTlos aniWebs. savaraudod, sakasacio 

palatas SeeZlo amgvari uflebamosilebis gamoyeneba 2008 

wlis saqmesTan mimarTebiTac. saqmis faqtobrivi garemoebebis 

mixedviT, sasamarTlos ar gasCenia eWvi mxareTa Soris real-

uri saqorwino urTierTobis arsebobasTan dakavSirebiT, Se-

sabamisad, mas imperatiulad ar unda gamoericxa kasatoris, 

rogorc meuRlis ufleba TanasakuTrebis warmoSobaze.

am TvalsazrisiT, sainteresoa gamokiTxulTagan ori 

mosamarTlis mier mowodebuli informacia.

kerZod, erT-erTi mosamarTlis mixedviT, meuRleebs So-

613 ix. TumaniSvili g.g., saqorwino kontraqti, gamomc. „universali“, Tb., 

2010, 48.
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ris faqtobrivi Tanacxovreba erTobliv saqmianobad ganixile-

boda, mxedvelobaSi iyo miRebuli, TiToeulma mxarem ra wili 

gaswia wilobrivad.614 meore mosamarTlis Tanaxmad ki udavo 

warmoebis wesiT, qorwinebis arseboba/ararsebobis faqts ad-

genda sasamarTlo. saqarTvelos samoqalaqo saproceso kodeq-

sis 312-e muxlis g) qvepunqti exeba aRniSnul sakiTxs. prezidi-

umis dadgenileba mxolod Zvel urTierTobebze vrceldeboda, 

vinaidan meore msoflio omis dros, ar hqondaT SesaZlebloba, 

moexdinaT qorwinebis registracia.615

zemoT moyvanili saqmeebi adasturebs, rom garTulebu-

lia viTareba faqtobriv qorwinebaSi myof (dauqorwinebel) 

pirebTan dakavSirebiT, romelTa mimarT, saqarTvelos samo-

qalaqo kodeqsis 1151-e muxliT gaTvaliswinebul imperatiul 

moTxovnas _ meuRleTa ufleba-movaleobebis warmoSobas _ 

sasamarTlo praqtika mxolod saqarTvelos kanonmdeblobiT 

registrirebuli qorwinebis SemTxvevaSi avrcelebs. saeklesio 

wesiT jvriswera, miuxedavad saxelmwifosagan misi aRiarebisa, 

meuRleTa kanoniT dadgenili uflebebisa da movaleobebis 

warmoSobis safuZveli ver gaxdeba, vinaidan konstituciuri 

SeTanxmebis Sesabamisi norma deklaraciuli xasiaTisaa, nor-

miT zustad gansazRvrulia saxelmwifos mier jvrisweris 

aRiarebis farglebi, eklesiis mier Sesrulebuli jvrisweris 

aRsrulebis Semdeg, axladSeqmnili ojaxi marTlmadidebluri 

wesiT xdeba kanonieri da mas raime Tanamdevi, kanoniT gaTval-

iswinebuli iuridiuli Sedegi ar mohyveba. aseTi faqtobrivi 

qorwineba, registrirebulisagan gansxvavebiT, srulyofilad 

ar warmoSobs dasaqorwinebeli pirebisaTvis kanoniT dadgenil 

qonebriv uflebebs. am TvalsazrisiT, erovnuli sasamarTloe-

bisTvis gasaTvaliswinebelia adamianis uflebaTa evropuli sa-

samarTlos praqtika qorwinebis gareSe erT ojaxad mcxovreb 

pirTa samarTlebriv mdgomareobaze. evropuli konvenciis 

monawile saxelmwifoebSi momxdari socialuri da samarT-

614 mosamarTle (Tbilisi).
615 mosamarTle (Tbilisi).
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lebrivi cvlilebebis gaTvaliswinebiT, strasburgis orga-

noebis mier ojaxuri cxovrebis ganmarteba gascda formalur 

urTierTobas da moicva aseve faqtobrivi kavSirebi partnio-

rebs Soris. amdenad, Tu partniorebs ara aqvT formaluri 

urTierToba, aseT SemTxvevaSi, misi ojaxur Tanacxovrebad 

kvalifikacia damokidebuli iqneba faqtobriv mdgomareoba-

ze.616 cxovrebiseuli da sasamarTlo praqtika cxadhyofs saqa-

rTvelos moqalaqeTa qorwinebis gareSe erT ojaxad cxovrebis 

araiSviaT SemTxvevaTa arsebobas.617

mocemul konteqstSi, yuradRebas imsaxurebs qarTul sa-

samarTlo praqtikaSi arsebuli erT-erTi saqme618, romelmac 

samive instancia gaiara da romelsac, marTalia, zemoganxilu-

li saqmeebisgan ramdenadme gansxvavebuli scenari aqvs, Tumca 

interess imsaxurebs dasmuli sakiTxisadmi masSi gamoxatuli 

midgomis kuTxiT.

kerZod, mxareebi registrirebul qorwinebaSi imyofebod-

nen 1992 wlis 24 oqtombridan da am periodis ganmavlobaSi, 

maT SeeZinaT Svili. 1999 wels, mamakaci gaemgzavra samuSaod 

amerikis SeerTebul StatebSi. 2002 wels, isini ganqorwindnen 

formalurad, radgan faqtobrivad agrZelebdnen Tanacxovre-

bas, cxovrobdnen erT ojaxad amerikis SeerTebul StatebSi. 

am periodSi, maT SeeZinaT meore Svili. isini eweodnen saerTo 

saojaxo meurneobas, mamakacis megobrebi qalbatons icnobdnen 

rogorc mis meuRles. aseTive urTierToba grZeldeboda maT 

616 am sakiTxTan dakavSirebiT dawvr. ix. korkelia k., mWedliZe n., nalban-

dovi a., saqarTvelos kanonmdeblobis Sesabamisoba adamianis uflebaTa 

evropuli konvenciisa da misi oqmebis standartebTan, evropis sabWos 

sainformacio biuro saqarTveloSi, Tb., 2005, 191-193.
617 ix. kvantaliani n., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 133, veli 4, gamomc. `meridiani~, 

Tb., 2017, 745-746.
618 ix.: rusTavis saqalaqo sasamarTlos 2011 wlis 30 noembris #2-266-11 

gadawyvetileba; Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa 

palatis 2012 wlis 29 maisis #2b/771-12 gadawyvetileba; saqarTvelos 

uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 1 noembris 

#as-1202-1131-2012 ganCineba.
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Soris 2006 wels, qalbatonis saqarTveloSi dabrunebis Sem-

degac, mxareTa Soris konfliqtis warmoqmnamde. 2006-2008 

wlebSi, mamakaci amerikis SeerTebuli Statebidan fulad gza-

vnilebs agzavnida qalbatonis saxelze, ojaxis materialu-

rad uzrunvelsayofad da uZravi qonebis SeZenis mizniT, rac 

xmardeboda maT saerTo saojaxo meurneobasa da Svilebis aRz-

rda-ganviTarebas. 2006-2007 wlebSi, mamakacs qalbatonisaTvis 

gamogzavnili aqvs aseve ori avtomanqana.

2010 wels, mamakacma mimarTa rusTavis saqalaqo sasamarT-

los da moiTxova, rom qalbatons mis sasargeblod dakis-

reboda 140 000 aSS dolaris gadaxda. sasarCelo moTxovnis 

samarTlebriv safuZvlad mosarCele miuTiTebda saqarTvelos 

samoqalaqo kodeqsis 976-e muxls da miiCnevda, rom mopasuxis 

mimarT personalurad araviTari valdebuleba ar gaaCnda da 

amitom warmoadgenda igi viTom-kreditors.619

rusTavis saqalaqo sasamarTlom ganmarta, rom usafuZv-

lo gamdidrebidan warmoSobili urTierTobebis momwesrigebe-

li normebi ver gavrceldeba meuRleTa Soris an sxva saojaxo 

sadavo qonebriv urTierTobebze. sasamarTlom miiCnia, rom is 

qoneba, rasac mosarCele agzavnida amerikis SeerTebuli State-

bidan Tavisi ganzraxviT, ojaxis keTildReobas unda moxmare-

boda; man icoda, rom ganqorwinebuli iyo mopasuxesTan, magram 

mainc iZleoda Tanxmobas imaze, rom qonebis SeZena mopasuxes 

ganexorcielebina da mis saxelzeve aRricxuliyo sakuTrebis 

uflebiT, anu mosarCele am qmedebebs axorcielebda zneo-

brivi movaleobebidan gamomdinare, igi uzrunvelyofda Tavis 

ojaxs, Svilebs da maT Soris, momavalSi sakuTar keTildReo-

bas. msgavsi kategoriis urTierTobebi ver iqneba ganxiluli, 

rogorc saxelSekrulebo urTierTobebi, ararsebuli valdeb-

ulebis Sesruleba da am Sesrulebis miReba viTom-kreditoris 

mier. saboloo jamSi, saqarTvelos samoqalaqo kodeqsis 976-e 

muxlis meore nawilis a) da g) qvepunqtebidan gamomdinare, sa-

619 ix. rusTavis saqalaqo sasamarTlos 2011 wlis 30 noembris #2-266-11 

gadawyvetileba.
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samarTlom miiCnia, rom mosarCeles, usafuZvlo gamdidrebis 

normebze dayrdnobiT, ar eZleoda imis samarTlebrivi safuZ-

vlebi, rom moeTxova mis mier amerikis SeerTebuli Statebi-

dan gamogzavnili Tanxebis ukan dabruneba, radgan dadgenilia, 

rom aRniSnuli Tanxebis gamogzavniT asrulebda Tavis zneo-

briv movaleobebs da mas surda rom aRniSnuli Tanxa moexmara 

mopasuxesa da Tavis arasrulwlovan Svilebs, amasTan, mopa-

suxes SeeZlo, evarauda, rom Semsrulebelma Segnebulad ga-

dasca aRniSnuli Tanxebi da angariSi ar gauwevia imisaTvis, 

arsebobda Tu ara is safuZvlebi, romlebic mas gadacemuli 

Tanxis ukan gamoTxovis SesaZleblobas miscemda. Sesabamisad, 

sasamarTlom gadawyvita, rom mosarCelis sarCeli ar dakmayo-

filebuliyo.620

rusTavis saqalaqo sasamarTlos gadawyvetileba mamak-

acma gaasaCivra saapelacio saCivriT da moiTxova gasaCivre-

buli gadawyvetilebis SecvliT axali gadawyvetilebis miReba 

da sarCelis dakmayofileba. saapelacio sasamarTlom miiCnia, 

rom arsebobda apelantis saapelacio saCivris nawilobriv 

dakmayofilebis faqtobriv-samarTlebrivi safuZvlebi. pala-

tis mosazrebiT, miuxedavad qorwinebis registraciis faqtis 

ararsebobisa, mxareTa Soris arsebobda saqorwino urTierTo-

ba. aRniSnuli urTierTobis amgvarad Sefasebisas, saapelacio 

sasamarTlo daeyrdno adamianis uflebaTa evropuli sasamarT-

los praqtikas, romlis mixedviT, qorwineba gascda formal-

ur urTierTobebs, ojaxuri cxovrebis arseboba-ararsebobis 

sakiTxi mniSvnelovnad damokidebulia mWidro piradi urTier-

Tobis realurad arsebobis faqtze. saqmeze _ kroni da sxvebi 

niderlandebis winaaRmdeg (Case of Kroon and Others v. the Nether-
lands), evropulma sasamarTlom Tavis 1994 wlis gadawyvetile-

baSi ganmarta, rom ̀ ojaxuri urTierTobebis cneba ar izRudeba 

mxolod qorwinebaze damyarebuli urTierTobiT da SeiZleba 

moicavdes sxva de faqto ojaxur kavSirebs, rodesac mxareebi 

620 ix. rusTavis saqalaqo sasamarTlos 2011 wlis 30 noembris #2-266-11 

gadawyvetileba.
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erTad cxovroben qorwinebis gareSe~. cxadia, aq igulisxmeba 

erTad cxovreba qorwinebis registraciis faqtis gareSe, ra-

sac adgili hqonda gansaxilvel SemTxvevaSi. amdenad, ojaxuri 

urTierTobis cnebis ganmartebisas, palata daeyrdno evropu-

li sasamarTlos standarts da daaskvna, rom mxareebi rCebod-

nen col-qmrul urTierTobaSi da eweodnen saerTo saojaxo 

meurneobas. Sesabamisad, apelanti, mowinaaRmdege mxaris mimarT 

ganxorcielebuli SesrulebiT, materialurad uzrunvelyof-

da Tavis ojaxs. amdenad, apelantis neba mimarTuli iyo saku-

Tari ojaxis keTildReobisaTvis zrunvisaken da emsaxureboda 

ojaxis gaZRolis saerTo miznebs. saapelacio sasamarTlom 

miiCnia, rom mocemuli faqtobrivi garemoebebis pirobebSi, 

apelantis moqmedeba zneobrivi movaleobis Sesrulebas war-

moadgenda. Tumca palatam CaTvala, rom am SemTxvevaSi, zRvari 

unda gavlebuliyo zneobrivi movaleobis farglebSi miRebul 

Sesrulebasa da valdebulebiTsamarTlebrivi safuZvlis gar-

eSe miRebul Sesrulebas Soris. ojaxi Tavis TavSi moiazrebs 

TiToeul wevrs. Sesabamisad, apelanti zrunavda ara mxolod 

mowinaaRmdege mxarisa da Svilebis keTildReobisaTvis da uz-

runvelyofda maT momavals, aramed zrunavda sakuTari Tavis 

keTildReobisTvisac. dadgenili garemoebebis mixedviT, saa-

pelacio sasamarTlom miiCnia, rom apelants, rogorc ojaxis 

erT-erT wevrs, ojaxis gaZRolis saerTo miznebis uzrunvel-

sayofad gamogzavnili Tanxidan unda dabruneboda garkveuli 

nawili, kerZod, ojaxis wevrTa raodenobis gaTvaliswinebiT, 

gadacemuli qonebis ¼, rogorc valdebulebiTsamarTlebrivi 

safuZvlis gareSe miRebuli Sesruleba, rac Seexeba gamogza-

vnili Tanxis danarCen ¾ nawils, palatis SefasebiT, miTiTebu-

li odenobiT Sesruleba Seesabameboda zneobriv movaleobebs 

da ar arsebobda misi ukan dabrunebis faqtobrivi da samarT-

lebrivi safuZvlebi.621

sayuradReboa, rom Tbilisis saapelacio sasamarTlos 

621 ix. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2012 wlis 29 maisis #2b/771-12 gadawyvetileba.
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zemoT moyvanil gadawyvetilebas erTvis Tavmjdomare da 

momxsenebeli mosamarTlis gansxvavebuli azri622, Tumca ram-

denadac igi ganpirobebulia dasaxelebul saqmeSi sadavod 

gamxdari sakiTxis (Sesrulebis ukumoTxovna) samarTlebrivi 

SefasebiT da masSi ar fiqsirdeba sapirispiro mosazreba mx-

areTa Soris saqorwino urTierTobis arsebobis Taobaze, misi 

ganxilva scildeba sakiTxis dasmis farglebs.

saapelacio sasamarTlos gadawyvetileba qalbatonma gaa-

saCivra sakasacio wesiT. aRsaniSnavia, rom saqarTvelos uzen-

aesma sasamarTlom sakasacio saCivari dauSveblad miiCnia, maT 

Soris, im dasabuTebiT, rom igi ar aris dasaSvebi arc saa-

pelacio sasamarTlos gadawyvetilebis sakasacio sasamarTlos 

stabiluri praqtikisagan gansxvavebis arsebobis safuZvliT.623

amdenad, savaraudoa, rom rusTavis saqalaqo sasamarTlo-

sa da Tbilisis saapelacio sasamarTlos poziciebi mxolod 

Sesrulebis ukumoTxovnis samarTlebriv SefasebaSi ar emTx-

veva, xolo mxareTa Soris saqorwino urTierTobis arsebobis 

kuTxiT, pirveli instanciis sasamarTlos gadawyvetilebis 

samotivacio nawilSi raime sawinaaRmdego azri ar ikveTeba, 

ubralod, meore instanciis sasamarTlom detalurad imsjela 

aRniSnulis Taobaze.

maSasadame, winamdebare paragrafSi ganxilul iqna 

gadawyvetileba saqarTvelos uzenaesi sasamarTlos praqtiki-

dan, qorwinebis registraciasTan dakavSirebiT, ris safuZvel-

zec, sxva msgavs saqmeSi arsebul garemoebebze dayrdnobiT, das-

abuTda, rom registraciis ararsebobis pirobebSi, sasurvelia 

sasamarTlom ixelmZRvanelos faqtobriv meuRleTa interese-

biT da Tu ar arsebobs mxareTa Soris realuri saqorwino urT-

ierTobis arsebobaSi eWvis Setanis safuZveli, avtomaturad ar 

unda gamoiricxos erT-erTi meuRlis ufleba TanasakuTrebaze.

622 ix. gasxvavebuli azri Tbilisis saapelacio sasamarTlos samoqalaqo 

saqmeTa palatis 2012 wlis 29 maisis #2b/771-12 gadawyvetilebaze.
623 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2012 wlis 1 noembris #as-1202-1131-2012 ganCineba.
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2.6. sainformacio funqcia

2.6.1. zogadad

xelSekrulebis werilobiTi gaformeba zogjer mimarTulia 

mesame pirTa interesis dacvisaken, e.i. werilobiTi forma 

asrulebs sainformacio funqcias (Erkennbarkeit für DriƩ en).624 

“Erkennbarkeit für DriƩ en”-is sityvasityviTi Targmani niSnavs 

`Secnobadobas mesame pirebisaTvis~, Tumca zogierTi avtoris 

mosazrebiT, funqciis amgvari saxelwodeba ar asaxavs mis Si-

naarss. amitom, rogorc Cans, ufro sworia werilobiTi for-

mis am funqcias ewodos sainformacio.625

werilobiT dadebuli xelSekrulebis erT-erTi mniS-

vnelovani mizani momxmareblisaTvis samarTlebrivi informa-

ciis miniWebaSic gamoixateba. kerZod, saxelSekrulebo for-

mulari mraval sakanonmdeblo normas Seicavs xelSekrulebis 

monawileTa uflebisa da movaleobis gasamijnavad. amitom 

Tanamedrove kanonebi momxmareblis interesis dacvis mizniT, 

mraval xelSekrulebas iTvaliswineben, romlisTvisac saval-

debuloa werilobiTi forma.626

624 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 61-62.
625 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, sq. 1, 62.
626 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, wigni 

mesame, valdebulebiTi samarTali, zogadi nawili, muxli 328, gamomc. 

`samarTali~, Tb., 2001, 110. am sakiTxis Taobaze, aseve ix. Чантурия Л., 
Свобода и ответственность: право и правосудие постсоветской эпохи, Изд. “САНИ”, 
Тбилиси, 2004, 70-71. maSasadame, am SemTxvevaSi, formas aqvs damcavi fun-

qcia, rac imaSi gamoixateba, rom igi gamoiyeneba saxelSekrulebo urT-

ierTobis susti mxaris dasacavad imis garantiiT, rom igi uzrunve-

lyofilia werilobiTi CanaweriT xelSekrulebis pirobebze. magaliTad, 

dasaqmebuli werilobiT unda iyos informirebuli Tavisi dasaqmebis 

detalebze: Treitel G., The Law of Contract, 11th Ed., Sweet & Maxwell, London, 2003, 
176. zogierT avtorTa SefasebiT, Zvel formebSi mWidrod iyo gadax-

larTuli ritualuri zeimuroba da Sinaarsis zustad da TvalnaTliv 

gadmocemis miswrafeba. magram male win wamoiwia formalobis dacviTma 

funqciam. amiT aixsneba is faqti, rom postklasikuri periodis erTad-

erTi cnobili formula gaxda garigebis dokumenturi Canaweri, rac bevr 
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informirebis mizani aixsneba imgvaradac, rom calkeuli 

tipis xelSekruleba unda Seicavdes iseT normebs, romle-

bic garkveuli xasiaTis samarTlebriv sakiTxebs zedmiwevniT 

ganmartaven. aRniSnuli ganmartebis saWiroeba SeiZleba gan-

pirobebuli iyos xelSekrulebis mxareTa statusis gansxvave-

bidan. magaliTad, banksa da rigiT moqalaqes Soris gaforme-

buli xelSekruleba unda Seicavdes ganmartebas procentze, 

xelSekrulebis Seusruleblobis gamo dasakisrebel jarimaze, 

pirgasamtexlosa da sxva arsebiT sakiTxebze.627

imisaTvis, raTa gamarTlebuli iyos normis sainformacio 

da dokumentirebis mizani, nebis gamovlenis Sinaarsi sabeWdi 

niSnebis meSveobiT (asoebi da cifrebi) ise unda dadgindes, 

rom igi vargisi iyos mudmivi reproduqciisaTvis. dokumentTan 

erTad, mxedvelobaSi miiReba nebismieri sxva iseTi saSualeba, 

romelic iZleva nebis gamovlenis mimRebis mier gancxadebis 

Senaxvisa da reproducirebis saSualebas. amaSi Tanabrad Sedis 

rogorc Cveulebrivi qaRaldisa da eleqtronulad gacemuli 

dokumentebi, ise tele- da kompiuteruli faqsimiluri Setyo-

bineba, eleqtronuli fosta, failis saxiT Senaxuli monacemi 

da, aseve, vebgverdi, romelic, rogorc wesi, vargisia Sesanaxad. 

mxedvelobaSia misaRebi isic, rom, rodesac adresats ara aqvs 

nebis gamovlenis miRebis teqnikuri SesaZlebloba, saxezea ara 

formis darRveva, aramed vlindeba gancxadebis misvlis xarvezi. 

eleqtronuli formis msgavsad, im pirma, romelic samoqalaqo 

brunvaSi monawileobs eleqtronuli fostis misamarTisa Tu 

faqsis nomris miTiTebiT, unda dauSvas mis mimarT Sesabamisi 

saSualebiT wardgenili nebis gamovlenis moqmedeba.628

SemTxvevaSi, tipuri moTxovnaa sxvadasxva garigebis dadebis formisadmi: 

cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, t. II, xelSekruleba, usafuZvlo gamdidreba, deli-

qti, gamomc. `jisiai~, Tb., 2001, 52.
627 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svanaZe g., cercvaZe l., ja-

naSia l., saxelSekrulebo samarTali, gamomc. `meridiani~, Tb., 2014, 90.
628 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§126b, veli 2, 55-56.
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2.6.2. qiravnoba

sainformacio funqciis mniSvneloba naTlad Cans qiravnobis 

xelSekrulebasTan mimarTebiT. am ukanasknelis dadebisTvis, 

rogorc wesi, ar aris saWiro formis dacva. sacxovrebeli 

farTis, miwis nakveTis, sadgomis qiravnobis SemTxvevaSic, ar 

aris savaldebulo werilobiTi formis dacva maSin, rodesac 

qiravnobis xangrZlivoba 1 wels aRemateba. aseT dros, werilo-

biTi formis daucveloba iwvevs qiravnobis uvado urTierTo-

bis warmoSobas da rogorc es germaniis samoqalaqo kodeqsis 

550-e paragrafis me-2 winadadebidan gamomdinareobs, xelSek-

rulebis Sewyveta am dros SesaZlebelia mxolod sacxovrebeli 

farTis629 gadacemis momentidan ara uadres erTi wlis vadis 

gasvlisa. werilobiTi forma emsaxureba, erTi mxriv, miwis na-

kveTis samomavlo SemZenis interesis dacvas, miiRos qiravnobis 

xelSekrulebis pirobebis Sesaxeb informacia da, meore mxriv, 

igi miznad isaxavs, uzrunvelyos xelSekrulebis Tavdapirvel 

mxareebs Soris grZelvadiani SeTanxmebis damtkicebadoba; qi-

ravnobis urTierTobis mxareebi daculni unda iqnan grZel-

vadiani boWvis gauTvaliswinebeli Sedegisagan.630 qiravnobis 

grZelvadiani xelSekrulebisaTvis dadgenili werilobiTi 

forma, germanuli sasamarTlo praqtikis Tanaxmad, emsaxureba 

sacxovrebeli sadgomis SemZenis dacvas, imdenad, ramdenadac 

uzrunvelyofs mas informaciis damatebiTi wyaroTi, masze ga-

dasasvleli uflebisa da movaleobis moculobis Taobaze.631

629 aRsaniSnavia, rom ganxiluli norma, muxlobrivi Sedarebis Tvalsaz-

risiT, Seesatyviseba saqarTvelos samoqalaqo kodeqsis 569-e muxls, 

romelSic ara `sacxovrebel farTze~, aramed „miwis nakveTzea“ saubari.
630 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§535, veli 8, 402-403.
631 ix. BGH NJW. 1998. S. 58 ff . (61), miT.: Курзински-Сингер Е., Зарандия Т., Рецепция 
немецкого вещного права в Грузии, Журн. “Вестник гражданского права”, №1, 
2012, Т. 12, 234.
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2.6.3. anderZi

sainformacio funqciis mniSvneloba agreTve, ikveTeba ander-

Zis formasTan dakavSirebiT. kerZod, anderZi aris dokumenti, 

romlis ZaliT, memkvidreoba SeiZleba pirdapir CamoerTvas 

kanoniT memkvidreebs, SeiZleba Semcirdes an gaizardos an-

derZSi dasaxelebuli memkvidris qonebrivi moculoba da a.S. 

amitomac gasagebia is moTxovnebi, romelic anderZis formas 

waredgineba, rac imiT aixsneba, rom piri, romlis nebac ander-

ZSia gamoxatuli, roca ukve anderZi Zalas iZens, ukve cocx-

ali aRar aris. amitom, bunebrivia, aucilebelia moanderZis 

nebis gamoxatvis dadgena, rom igi sarwmuno iyos yvela dain-

teresebuli pirisaTvis. amis miRweva ki SesaZlebelia kanoniT 

gaTvaliswinebuli formis aucilebeli dacviT. yvela qveynis 

kanonmdebloba did mniSvnelobas aniWebs anderZis formas, rac 

gamowveulia imis aucileblobiT, rom namdvilad dadgindes 

moanderZis ̀ ukanaskneli neba~.632 am TvalsazrisiT, sainteresoa 

saqarTvelos uzenaesi sasamarTlos erT-erTi gadawyvetileba, 

romelSic iTqva, rom anderZis iuridiuli bunebidan gamom-

dinare, anderZis baTilobisas, upiratesi mniSvneloba eniWeba 

mamkvidreblis nebis namdvilobas. anderZis gaformebasTan da-

kavSirebuli yvela wesi, romelic dadgenili iyo normatiuli 

aqtebiT, emsaxureba erTaderT mizans _ moanderZis nebis swo-

rad dafiqsirebas.633

dasaSvebia anderZis Sedgena ise, rom dasadastureblad ar 

waredginos notariuss.634 Tumca SeuZlebelia Sinauruli an-

632 ix. cxadaZe l., anderZis formebi moqmedi kanonmdeblobis mixedviT, 

Jurn. `samarTali~, #5-6, 1998, 62. am sakiTxTan dakavSirebiT, aseve ix. 

axvlediani z., saqarTvelos samoqalaqo kodeqsis komentari, wigni mex-

uTe, saojaxo samarTali, memkvidreobis samarTali, samoqalaqo kodeq-

sis gardamavali da daskvniTi debulebani, muxli 1357, gamomc. `samar-

Tali~, Tb., 2000, 413.
633 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2004 wlis 10 noembris #as-632-919-04 ganCineba.
634 ix. cxadaZe l., anderZis formebi moqmedi kanonmdeblobis mixedviT, 

Jurn. `samarTali~, #5-6, 1998, 63.
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derZis, anu sakuTari xeliT dawerili anderZis gaTanabreba 

notariulad dadasturebul anderZTan, radgan anderZi, rom-

lis Sedgena xdeba notariusis monawileobis gareSe, ufro 

nakleb ndobas imsaxurebs. amitom kanoni aseT anderZs mkacr 

formalur moTxovnas uyenebs.635 Sesabamisad, marTebulad unda 

CaiTvalos ramdenime gamokiTxuli mosamarTlis mier dasax-

elebul erT-erT saqmeze miRebuli gadawyvetileba, romliTac 

gabaTilda gardacvlili piris Sinauruli anderZi, romelic 

teqnikuri saSualebiT iyo xelmowerili.636

aRsaniSnavia, rom zogierT gamokiTxul mosamarTles Sesa-

Zleblad miaCnia savaldebulo formis dacvis gareSe Sedgeni-

li anderZis gaTanabreba Sinaurul anderZTan.637 ramdenime sxva 

gamokiTxuli mosamarTlis miTiTebiTac, kanonmdebelma dauSva 

rogorc Sinauruli, ise formaluri anderZi. sxva sakiTxia Tu 

dadginda cnobierebis problema.638

2.7. kontrolis funqcia

rogorc literaturaSi miuTiTeben, garigebis werilobiTi 

forma asrulebs aseve kontrolis funqcias (KontrolfunkƟ on). 
zogierTi avtori aRniSnavda, rom werilobiTi forma ukeT, 

vidre sxva, `amsubuqebs kontrolis ganxorcielebas dadebul 

garigebaTa kanonierebaze~639. marTlac, Tuki garigeba dade-

bulia werilobiT, maSin misi pirobebis gasacnobad, da maSa-

sadame, kanonis SesaZlo darRvevis gamosavlenad, sakmarisia 

dokumentis teqstis gacnoba. akontrolos, zedamxedvelo-

ba gauwios mxareebis mier dadebuli garigebis kanonierebas, 

635 ix. cxadaZe l., Sinauruli anu sakuTari xeliT dawerili anderZi, 

Jurn. `samarTali~, #2, 1999, 50.
636 mosamarTle (baTumi); mosamarTle (baTumi); mosamarTle (baTumi).
637 mosamarTle (Tbilisi).
638 mosamarTle (baTumi); mosamarTle (baTumi); mosamarTle (baTumi).
639 ix. Покровский Б.В., Понятие и значение письменной формы сделок в советском 
гражданском праве, Труды института философии и права Академии Казахской ССР., 
Т. 4., Алма-Ата, 1960, 164, cit.: Татаркина К.П., Форма сделок в гражданском 
праве России, Изд. ТУСУРа, Томск, 2012, 63.
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SeuZlia mxolod pirs, romelic ar aris dainteresebuli mis 

dadebaSi, romelic ar monawileobs masSi. amitom werilo-

biTi forma asrulebs kontrolis funqcias, mxolod maSin, 

Tuki misi Sinaarsis kanonierebaze zedamxedvelobas axorcie-

lebs specialuri subieqti. aseTia, sanotaro formis dros, 

notariusi an sxva piri, uflebamosili sanotaro moqmedebis 

ganxorcielebaze, romelic valdebulia, Seamowmos xom ar ewi-

naaRmdegeba warmodgenili garigebis proeqti kanons. xelSek-

rulebis martivi werilobiTi formiT gaformebisas, mxareebs 

SeuZliaT, damoukideblad, specialuri subieqtis monawileo-

bis gareSe, Seadginon werilobiTi dokumenti. amitom, erTi 

SexedviT SeiZleba Candes, rom martivi werilobiTi forma ar 

asrulebs kontrolis funqcias. Tumca, davis warmoSobisas, 

mxareebi mimarTaven sasamarTlos mis mosagvareblad. amasTan, 

sasamarTlo valdebulia, yovelmxrivad gamoikvlios da Seafa-

sos warmodgenili mtkicebulebebi, Seamowmos, Seesabameba Tu 

ara dadebuli xelSekruleba kanons. daadgens ra, rom garige-

ba ar pasuxobs kanonis moTxovnebs, aris baTili sasamarTlom 

unda miiRos es mxedvelobaSi da ar daakmayofilos nebismieri 

moTxovna, romelic mas efuZneba, maSinac ki Tu davis monawi-

leTagan arcerTi ar apelirebda baTilobaze. aqedan gamom-

dinare, martivi werilobiTi forma, iseve rogorc sanotaro, 

aseve, asrulebs kontrolis funqcias.640

2.8. identifikaciis funqcia

sakuTari xeliT Sesrulebuli xelmowera asrulebs ramden-

ime funqcias. pirvel rigSi, emsaxureba xelmomweris dadgenas 

da, aqedan gamomdinare, dokumentis dakavSirebas pirTan. mag-

aliTad, xelmowera Cekze emsaxureba gamcemis vinaobis dad-

genas; xelmowera naxatze gansazRvravs mxatvris vinaobas. am 

SemTxvevaSi, identifikacia SesaZlebelia, radgan sakuTari 

640 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 62-63.
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xeliT Sesrulebuli xelmowera konkretuli pirisaa. erTi 

mxriv, TiToeuli piri Tavisuflad da SemoqmedebiTad wyvets 

damaxasiaTebel xerxs, Tu rogor daweros Tavisi saxeli da 

meore mxriv, rac yvelaze mTavaria, xelwera aris TiToeuli 

pirovnebis unikaluri maxasiaTebeli. es SesaZlebels xdis 

xelmoweris avtoris zustad dadgenasa da namdvili xelmow-

eris yalbisagan garCevas. garda amisa, xelmowera adasturebs 

xelmomweris nebasa da ganzraxvas, iyos SeboWili werilobiTi 

dokumentiT, e.i. xelmoweris ganzraxvas. dokumentze xelmow-

eriT xelmomweri gamoxatavs Tavis Tanxmobas dokumentis Si-

naarsze.641

zemoaRniSnuli warmoadgens xelmoweris or mTavar fun-

qcias: xelmomweris igiveobisa da ganzraxvis dadgenas. Tumca 

samarTlebriv garigebaSi, xelmowera asrulebs sxva funqcieb-

sac; kerZod, xelmowera daxmarebas uwevs dokumentis mTliano-

bis uzrunvelyofas. xelmowera, rogorc wesi, moTavsebulia 

dokumentis boloSi da Canawerebs xelmoweris qveS ar gaaCnia 

aranairi Rirebuleba. germanul iuridiul literaturaSi xel-

moweris es funqcia moxseniebulia, rogorc dokumentis das-

rulebis funqcia (AbschlussfunkƟ on).642

eleqtronuli xelmoweris mizani igive funqciebis Ses-

rulebaa, rogorc sakuTari xeliT Sesrulebuli xelmoweris 

SemTxvevaSia, Tumca es morgebulia eleqtronuli garigebis 

TaviseburebasTan. sakuTari xeliT Sesrulebuli xelmowera 

da eleqtronuli xelmowera, miuxedavad imisa, rom aSkarad 

gansxvavdeba erTmaneTisagan, eswrafvis analogiuri miznebis 

miRwevas, magram sxvadasxva mediaSi. gaerTianebuli erebis or-

ganizaciis saerTaSoriso savaWro samarTlis komisiam gamoiy-

ena gamoTqma `funqcionaluri ekvivalentoba~, raTa mieTiTe-

bina am maxasiaTebelze. am SemTxvevaSi, yuradReba eqceva ara 

641 ix. Laborde C.M., Electronic Signatures in InternaƟ onal Contracts, Peter Lang GmbH, 
Frankfurt am Main, 2010, 27-28.
642 ix. Laborde C.M., Electronic Signatures in InternaƟ onal Contracts, Peter Lang GmbH, 
Frankfurt am Main, 2010, 28, agreTve sq. 36.
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xelmoweris formas, aramed im funqciebs, romlebsac igi as-

rulebs. amdenad, eleqtronuli xelmoweris SemTxvevaSic, mTa-

vari moTxovna mdgomareobs imaSi, rom man SeZlos xelmomweris 

igiveobisa643 da ganzraxvis dadgena.644 germanuli samarTlis 

mixedviT, dokumentis Semdgenelma Tavis gancxadebas unda 

dausvas kvalificiuri eleqtronuli xelmowera „eleqtronu-

li xelmoweris Sesaxeb~ kanonis Tanaxmad. es Seesabameba saku-

Tari xeliT Sesrulebul xelmoweras Cveulebrivi dokumentis 

SemTxvevaSi da amitom uzrunvelyofs nebis gamovlenis Sinaar-

sis Sesabamisobas gansazRvruli dokumentis SemdgenelTan.645

2.9. aRsrulebadobis funqcia

fuleris mixedviT, saxelSekrulebo formaloba asrulebs 

kidev erT funqcias, rac aRsrulebadobis funqciis saxeliTaa 

moxseniebuli. kerZod, formaloba aris aRsrulebadobis mar-

tivi da iafi testi. es aris signali sasamarTlosa da araspe-

cialistisaTvis, rom xelSekruleba kargi da aRsrulebadia. 

forma yvelaze sasargebloa mxareebisaTvis, romlebsac surT, 

miaRwion SeTanxmebas, romelic iqneba aRsrulebadi sasamarT-

los mier. sxva sityvebiT, Tuki vinmes surs, gasces iuridi-

ulad savaldebulo dapireba, iqneba es dapirebis gamcemi, Tu 

dapirebis mimRebi, gamosadegia formis gamoyeneba.646

643 marTlac, teqnologiuri ganviTarebis kvaldakval, es sakiTxi sul 

ufro da ufro aqtualuri xdeba eleqtronuli komerciis sferoSi, 

radgan aseTi tipis garigebaSi Zalian didi safrTxe arsebobs imisa, rom 

pirma Secdoma dauSvas sasurveli kontrahentis identobasTan dakav-

SirebiT: amiranaSvili g., Secdoma kontrahentis pirovnebaSi _ momwes-

rigebeli normis Tavisebureba qarTul kanonmdeblobaSi, `samarTlis 

Jurnali~, #2, 2013, 27.
644 ix. Laborde C.M., Electronic Signatures in InternaƟ onal Contracts, Peter Lang GmbH, 
Frankfurt am Main, 2010, 29-30.
645 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§126a, veli 2, 54.
646 ix. Cserne P., Freedom of Contract and Paternalism: Prospects and Limits of an Eco-
nomic Approach, Palgrave Macmillan, New York, 2012, 110.
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xazgasasmelia, rom zogierTi Tanamedrove amerikeli av-

toric miuTiTebs am funqciaze, rodesac aRniSnavs, rom for-

maloba aseve sajaro wesrigis aRsrulebis gzas warmoadgenda. 

es daniSnuleba, ara bazris mxardasaWerad, aramed rogorc misi 

marTvis saSualeba, wlebis ganmavlobaSi Zalian izrdeboda.647

literaturaSi, analogiuri saxelwodebis qveS, gadmo-

cemulia formis sxva funqcia, kerZod, forma SeiZleba moem-

saxuros imas, rasac uwodeben `aRsrulebadobis~ mizans, e.i. 

garkveuli formis gamoyenebam SeiZleba daxmareba gauwios 

erTi tipis garigebis meorisagan garCevas.648

3. Sualeduri Sejameba

winamdebare TavSi ganviTarebuli msjeloba garkveuli daskv-

nis gamotanis saSualebas iZleva.

upirveles yovlisa, aRsaniSnavia is garemoeba, rom ga-

rigebis formis samarTlebrivi mniSvnelobis gamosakvlevad 

sxvadasxva avtoris araerTi mosazrebis Sejereba da gaanali-

zeba gaxda saWiro, ramac erTiani suraTis Seqmnas Seuwyo xeli. 

aseve dasasturda is faqti, rom garigebis formis calkeuli 

funqciis Seswavla iZleva im miznis ukeT gagebis saSualebas, 

romlis miRwevac kanonmdebels aqvs dasaxuli, konkretuli 

formaluri moTxovnis dawesebisas.649

kvlevam naTlad aCvena, rom kanoniT dadgenil formas 

gaaCnia araerTi mizani, maT Soris, rogorc klasikuri, ise sxva 

specifikuri miznebi.650

naSromSi sakmaod vrclad iqna ganxiluli garigebis for-

mis ramdenime umniSvnelovanesi funqcia. amasTan, msjeloba 

647 ix. Friedman L.M., Contract Law in America: A Social and Economic Case Study, Quid 
Pro Books, New Orleans, 2011, 73.
648 ix. Treitel G., The Law of Contract, 11th Ed., Sweet & Maxwell, London, 2003, 177.
649 ix. agreTve, amiranaSvili g., garigebis formis funqciebi, `samarTlis 

Jurnali~, #1, 2016, 61.
650 ix. agreTve, amiranaSvili g., garigebis formis mimarT arsebuli 

moTxovnebis zogierTi Tavisebureba amerikul samarTalSi, `samarTlis 

Jurnali~, #2, 2016, 78.
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agebuli iyo konkretuli magaliTebis moxmobaze, rogorc 

saqarTvelos samoqalaqo kodeqsis sistemidan, ise qarTuli 

sasamarTlo praqtikidan, ramac naTlad warmoaCina formis 

TiToeuli funqciis daniSnuleba Tanamedrove samarTalSi, 

maT Soris, teqnologiuri ganviTarebis konteqstSi.651 am mxriv, 

ramdenime Semajamebeli debuleba SeiZleba Camoyalibdes.

ganxiluli gadawyvetilebebidan or saqmeSi, sasamarTlom 

marTebulad gamoiyena teleologiuri ganmartebis meTodi, ris 

safuZvelzec, pirvel SemTxvevaSi, erT dokumentSi Tavdebis 

gancxadebisa da xelSekrulebis arsebiTi pirobebis gamoxat-

va Tavdebobis formis dacvisTvis sakmarisad CaTvala, xolo 

meore SemTxvevaSi ki uflebamosili piris winaSe garigebaze 

xelmoweris ganxorcielebis adgilis farTo interpretacia 

moaxdina.

zemoT rogorc dasabuTda, uZrav nivTze sakuTrebis 

uflebis gadacemis safuZvlad nebismieri valdebulebiTi 

urTierTobis arsebobisas aucilebelia sakuTrebis uflebis 

gadacemisTvis dadgenili formis dacva.

saqarTvelos uzenaesi sasamarTlos ori gadawyvetilebis 

analizis safuZvelze, gakritikebul iqna literaturaSi 

gamoTqmuli mosazreba, rom sasamarTlo ar cnobs dadasture-

bas formis daucvelad dadebuli garigebis gadarCenis saSu-

alebad.

tipur SemTxvevaTa Sedarebis meTodis gamoyenebis gziT, 

dadasturda besa da winare xelSekrulebis gaigivebaze Camoya-

libebuli praqtikis aramarTebuloba. aseve gamoiTqva rekomen-

dacia, Tu rogor unda miudges sasamarTlo davis gadawyvetas, 

rodesac azrTa sxvadasxvaoba arsebobs konkretuli insti-

tutis samarTlebrivi bunebis Taobaze.

dadebiTad Sefasda anderZis namdvilobasTan dakavSirebiT 

damkvidrebuli praqtika, rom anderZis Sedgenisas daSvebulma 

darRvevebma ar unda gamoiwvios misi baTiloba, Tu araoraz-

651 ix. agreTve, amiranaSvili g., garigebis formis funqciebi, `samarTlis 

Jurnali~, #1, 2016, 61.
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rovnad dgindeba piris neba.

gamoikveTa qvemdgomi instanciebis praqtikis xarvezi, rac 

mdgomareobs mesakuTresa da mosargebles Soris warmoSobili 

faqtobrivi urTierTobis kanoniT dadgenili formis dacvis 

gareSe dadebuli garigebis zogierT SemTxvevasTan gaigiveba-

Si, rasTan dakavSirebiTac, rekomendirebul iqna saqarTvelos 

uzenaesi sasamarTlos midgomis mxedvelobaSi miReba.

ar iqna gaziarebuli literaturaSi gamoTqmuli azri, rom 

sanotaro damowmebis fakultatiuroba xelSekrulebis Tavi-

suflebis gamovlinebas warmoadgens. agreTve naTlad gamoi-

kveTa misi savaldebuloobis aRdgenis mizanSewoniloba.

gamoikveTa arsebuli sasamarTlo praqtikis marTebuloba 

sajaro reestrSi registraciisa da garigebis formis erT-

maneTisagan gansxvavebis Taobaze. aseve gakritikebul iqna am 

sakiTxisadmi literaturaSi arsebuli araerTgvarovani mid-

goma.

garkveul gadawyvetilebaTa analizze dayrdnobiT, 

gamoiTqva rekomendacia, rom Tu ar aris saxeze qorwinebis 

registracia, sasamarTlom mxedvelobaSi miiRos faqtobriv 

meuRleTa interesebi da upirobod ar gamoricxos erT-erTi 

meuRlis ufleba TanasakuTrebaze, rodesac eWvgareSea mxare-

Ta Soris realuri saqorwino urTierTobis arseboba.

saboloo jamSi, garigebis formis funqciaTa analizi iZl-

eva im daskvnis gaziarebis saSualebas, rom garigebis TiToeuli 

forma mimarTulia ramdenime funqciis erTdrouli realiza-

ciisaken. arasworia imis miCneva, rom calke aRebuli formis 

moTxovna gankuTvnilia mxolod erTi romelime funqciis Ses-

rulebis uzrunvelsayofad. garda amisa, garigebis formis 

erTi da imave funqciis mniSvneloba, sxvadasxva tipis xelSek-

rulebasTan mimarTebiT, SeiZleba ar iyos igive.652

652 ix. Татаркина К.П., Форма сделок в гражданском праве России, Изд. ТУСУРа, 
Томск, 2012, 64.
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VI. formis mimarT zogad da specialur sakanonmdeblo 

moTxovnaTa urTierTmimarTeba SromiTi xelSekrulebis 

fonze

xelSekrulebis formis mimarT arsebul sakanonmdeblo 

moTxovnebTan dakavSirebiT, sainteresoa samarTlis sistemis 

sxvadasxva segments (am SemTxvevaSi, samoqalaqo da Sromis kod-

eqsebs) Soris urTierTTavsebadobis sakiTxis ganxilva.653

am mxriv, gasaTvaliswinebelia SromiTsamarTlebrivi 

normebis adgili kerZosamarTlebrivi urTierTobebis momwes-

rigebel normebSi. amasTan, formasTan dakavSirebuli savalde-

bulo danawesebis ganxilva mizanSewonilia garigebis formis 

zogadi mniSvnelobis mxedvelobaSi miRebiT.654

dasaxuli miznis misaRwevad amosaval debulebas war-

moadgens saqarTvelos Sromis kodeqsis pirveli muxlis meore 

nawili, romlis Tanaxmad, SromiT urTierTobasTan dakavSire-

buli sakiTxebi, romlebsac ar awesrigebs es kanoni an sxva spe-

cialuri kanoni, regulirdeba saqarTvelos samoqalaqo kod-

eqsis normebiT.

zogadad, pirveli muxlis analizis Sedegad ikveTeba, rom 

qarTvelma kanonmdebelma daamkvidra principi _ specialuri 

kanoni auqmebs zogads (lex specialis derogat legi generali). amave mux-

lis meore nawiliT ki samoqalaqo kodeqsi TamaSobs damxmare 

regulatoris rols im SromiTi urTierTobebisTvis, romle-

bic ar aris mowesrigebuli Sromis kodeqsiT an sxva special-

uri kanoniT.655

653 ix. boroni a., winaTqma, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, xiii.
654 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samar-

Tlebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazoga-

doeba (GIZ), Tb., 2014, 28, 30.
655 ix. baCini f., boroni a., segesio m., muxli 1, wignSi: boroni a. (red.), 

saqarTvelos Sromis kodeqsis komentari, gamomc. `meridiani~, Tb., 2016, 

6. am sakiTxTan dakavSirebiT, aseve ix. zenaiSvili a., Sromis kodeqsis 

komentari, Sps saqarTvelos profesiuli kavSirebis gaerTianebis stamba 

`poligrafisti~, Tb., 2017, 20.
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am normidan gamomdinare, dasmuli sakiTxis WrilSi, Ses-

aZlebelia, gamoiyos Semdegi sami alternatiuli SemTxveva: 1) 

Sromis kodeqsi iTvaliswinebs samoqalaqo kodeqsisgan gansx-

vavebul mowesrigebas; 2) Sromis kodeqsi ar iTvaliswinebs Se-

sabamis mowesrigebas da SesaZlebeli xdeba samoqalaqo kodeq-

sis zogadi danawesis gamoyeneba, rac uSualod gamomdinareobs 

xsenebuli normis formulirebidan da 3) Sromis kodeqsi ar iT-

valiswinebs Sesabamis mowesrigebas, Sesabamisad, dRis wesrig-

Si dgeba samoqalaqo kodeqsis zogadi debulebis amoqmedeba, 

Tumca am ukanasknelis gamoyeneba SeiZleba aramizanSewonili 

aRmoCndes mocemuli sferosTvis damaxasiaTebeli Tavisebure-

bebidan gamomdinare.

dasaxelebul alternativebTan dakavSirebiT, yuradReba 

gamaxvildeba gansaxilvelad SerCeul ramdenime sakiTxze. ker-

Zod, pirveli alternativa gadmocemuli iqneba arsebiT piro-

bebze SeTanxmebis, aseve gamosacdeli vadiT dadebuli xelSek-

rulebis formis magaliTze; meore alternativis samagaliTo 

SemTxvevad moyvanili iqneba dadasturebis meSveobiT SromiTi 

xelSekrulebis formis naklis gamosworebis SesaZlebloba; 

dabolos, mesame alternativis Taobaze msjeloba warimarTeba 

SromiTi xelSekrulebis formis daucvelobis samarTlebrivi 

Sedegebis konteqstSi.

1. Sromis samarTlis adgili kerZo samarTlis sistemaSi

Sromis samarTali kerZo samarTlis specialur dargs gane-

kuTvneba.656 zogierT qveyanaSi, SromiTi urTierTobebi samo-

qalaqo kodeqsiT, zogan ki calke Sromis kodeqsiT aris 

mowesrigebuli. aris qveynebi, sadac maT awesrigebs rogorc 

samoqalaqo kodeqsi, ise sxvadasxva specialuri aqti.657 qa-

656 ix. Wanturia l., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 1, veli 22, gamomc. `meridiani~, Tb., 

2017, 7.
657 ix. zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, saga-

momcemlo saqmis saswavlo centri, Tb., 2005, 189.
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rTul sinamdvileSi, Sromis samarTali samoqalaqo samarT-

lis nawili iyo, socialuri ganviTarebis Sedegad ki calke 

dargad Camoyalibda. argumenti iyo is, rom SromiTsamarT-

lebrivi urTierTobebi ver eteva samoqalaqo samarTlis Car-

CoebSi da sakuTar kodeqss saWiroebs, Tumca aseT pirobebSi 

moxda imis aRiareba, rom Sromis kodeqsis damoukideblad 

arsebobisas, nagulisxmevi unda iyos isic, rom samoqalaqo 

samarTlis principebi SromiTsamarTlebriv urTierTobe-

bzec vrceldeba.658

garkveuli periodis ganmavlobaSi, es sfero jer kidev 

sabWoTa periodis droindeli Sromis kanonTa kodeqsiT iyo 

mowesrigebuli.659 dRes mas awesrigebs calke kanoni _ Sro-

mis kodeqsi, Tumca saxelSekrulebo SromiTi urTierTo-

bebis mimarT samoqalaqo kodeqsiT gaTvaliswinebuli sax-

elSekrulebo samarTlis normebi mTlianad gamoiyeneba.660 

saqarTvelos Sromis kodeqsis pirveli muxlis meore nawili 

pirdapir uTiTebs amgvar kavSirze.661 franguli doqtrinis 

mixedviT, Sromis samarTali da samoqalaqo samarTali mx-

olod antagonistur kavSirSi ar imyofebian erTmaneTTan. 

sinamdvileSi, Sromis samarTali ise Sedgeba samoqalaqo 

samarTlisgan, rogorc adamianis sxeuli Sedgeba wylisgan.662 

marTlac, safrangeTis Sromis kodeqsSi garkveviT aris naTq-

vami, rom `SromiTi xelSekruleba kerZo samarTlis normebs 

658 ix. baxtaZe g., axali Sromis kanonTa kodeqsisaTvis, wignSi: jorbenaZe 

s., kniperi r., Wanturia l. (gamomc.), samarTlis reforma saqarTveloSi, 

1994 wlis 23-25 maiss TbilisSi gamarTuli saerTaSoriso konferenciis 

masalebi, Tbilisis universitetis gamomcemloba, Tb., 1994, 360.
659 ix. Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad 

nawilSi, gamomc. `samarTali~, Tb., 1997, 48.
660 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 16.
661 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, sq. 29, 16.
662 ix. Despax M., Rojot J., Laborde J.-P., Labour Law in France, Kluwer Law InternaƟ onal, 
Alphen aan den Rijn, 2011, veli 17, 37.
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eqvemdebareba~.663 am TvalsazrisiT, SesaZlebeli unda iyos 

Sromis samarTlis specialur samarTlad da samoqalaqo 

samarTlis zogad samarTlad danaxva, romelsac unda miemar-

Tos specialuri samarTlis dumilis an ararsebobis dros.664 

zogierTi qveynis Sromis kodeqsis msgavsi norma ganimarteba 

imgvarad, rom samoqalaqosamarTlebrivi debulebis gamoy-

eneba Sromis samarTlis sferoSi damokidebulia Sromis kod-

eqsis pirvel, zogad nawilTan mimarTebiT samoqalaqo kodeq-

sis zogadi nawilis subsidiuri gamoyenebis ganmtkicebaze.665

maSasadame, zogadi nawilis institutebi, rogoricaa 

pirebi, garigebebi, vadebi, xandazmuloba, uflebaTa ganxor-

cieleba da a.S. gamoiyeneba kerZo samarTlis yvela dargSi, 

magaliTad, sakorporacio an Sromis samarTalSi. am gagebiT, 

samoqalaqo kodeqsis pirveli wigni warmoadgens mTeli kerZo 

samarTlisaTvis zogad nawils.666

SromiTi urTierTobebis mimarT samoqalaqo kodeqsiT gaT-

valiswinebuli normebis gamoyenebis Sesaxeb debuleba kidev 

ufro gamyarda uzenaesi sasamarTlos erT-erTi gadawyvetile-

biT.667 mocemul saqmeSi, sasamarTlom ganmarteba gaakeTa 

663 ix. Kahn-Freund O., Hepple B. (Eds.), InternaƟ onal Encyclopedia of ComparaƟ ve Law, 
Vol. XV: Labour Law, Mohr Siebeck, Tübingen, 2014, 21.
664 ix. Despax M., Rojot J., Laborde J.-P., Labour Law in France, Kluwer Law InternaƟ onal, 
Alphen aan den Rijn, 2011, veli 17, 37.
665 Sdr. Laclavíková M., Olšovská A., The Employment Contract as a Central InsƟ tute of 
Labour Law _ Past vs. Present, Societas et IurisprudenƟ a, 2015, Vol. III., No. 1, 119, 
xelmisawvdomia <hƩ p://sei.iuridica.truni.sk/archive/2015/01/SEI-2015-01-Studies-
Laclavikova-Miriam-Olsovska-Andrea.pdf>, [16/02/2017]. formis mimarT moTxov-

nebTan dakavSirebiT, samoqalaqo samarTlisa da Sromis samarTlis urT-

ierTmimarTebis Sesaxeb, agreTve ix.: Treu T., Labour Law in Italy, 3rd Revised Ed., 
Kluwer Law InternaƟ onal, Alphen aan den Rijn, 2011, veli 117, 66; Risak M.E., Labour 
Law in Austria, Kluwer Law InternaƟ onal, Alphen aan den Rijn, 2010, veli 167, 69; 
Jacobs A.T.J.M., Labour Law in the Netherlands, Kluwer Law InternaƟ onal, The Hague, 
2004, veli 57, 53.
666 ix. Wanturia l., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 2, veli 20, gamomc. `meridiani~, Tb., 

2017, 16.
667 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, gamomc. `samar-

Tali~, Tb., 2011, 16.
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SromiTi xelSekrulebis mimarT samoqalaqo kodeqsis normebis 

gamoyenebis sakiTxze.668

kerZod, sasamarTlom gaiziara kasatoris mosazreba imas-

Tan dakavSirebiT, rom `SromiTsamarTlebrivi urTierToba ar 

unda daregulirdes mxolod Sromis kanonTa kodeqsiT, maSin, 

rodesac aRniSnuli urTierTobis samarTliani da obiqturi 

mowesrigeba SromiTsamarTlebriv CarCoebs scildeba da mow-

esrigebas kerZo samarTlis zogadi principebis Sesabamisad 

saWiroebs. Sromis samarTali kerZo samarTlis sistemis nawil-

ia, xolo samoqalaqo samarTali, zogadi kerZo samarTali. gan-

sakuTrebiT es exeba samoqalaqo samarTlis Sesaval nawils, 

romelic kerZosamarTlebrivi urTierTobis iseT sakiTxebs 

aregulirebs, rogorebicaa pirebi, garigebebi, vadebi da a.S. 

amdenad, SromiTsamarTlebrivi urTierTobis im sakiTxebis 

mimarT, romlebsac Sromis kanonTa kodeqsi ar aregulirebs, 

gamoiyeneba samoqalaqo samarTlis zogadi debulebebi. aRniS-

nuli gaTvaliswinebulia axali Sromis kodeqsis pirveli mux-

lis me-2 nawiliT, sadac miTiTebulia, rom SromiT urTier-

TobasTan dakavSirebuli sakiTxebi, romlebsac ar awesrigebs 

es kodeqsi an sxva specialuri kanoni, regulirdeba saqarT-

velos samoqalaqo kodeqsis normebiT~. palatis ganmartebiT, 

`SromiTsamarTlebrivi kontraqti garigebis specialuri saxea, 

rasac specialuri subieqtebis (muSakisa da damqiraveblis) ar-

seboba ganapirobebs. saqarTvelos samoqalaqo kodeqsis me-5 

muxlis me-3 nawilidan gamomdinare, specialuri xasiaTis nor-

ma, romelic specialur subieqtTa urTierTobas awesrigebs, 

ar SeiZleba gamoyenebul iqnes sxva specialuri urTierTobis 

mosawesrigeblad analogiis saxiT, xolo rac Sexeba zogad 

normebs, romlebic kerZosamarTlebrivi urTierTobebis 

sivrceSi zogadi xasiaTis debulebebs Seicaven, isini gamoy-

enebul unda iqnes specialuri urTierTobebis mowesrigebis 

668 ix. Wanturia l., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 5, veli 13, gamomc. `meridiani~, Tb., 

2017, 33.
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dros, Tu aRniSnul urTierTobis mowesrigebas specialur 

kanoni ar iTvaliswinebs~.669

im SemTxvevis sailustraciod, rodesac sasamarTlom 

swored SromiTi xelSekrulebis formis sakiTxTan dakavSire-

biT gamoiyena zogadi danawesi, aRsaniSnavia erT-erTi saqme, 

romelSic `saapelacio sasamarTlom ixelmZRvanela saqarT-

velos Sromis kodeqsis pirveli muxliT, me-6 muxlis pirveli 

nawiliT da miiCnia, rom SromiTi urTierTobis warmoSobisaT-

vis kanoni werilobiT formas imperatiulad ar iTvaliswinebs. 

mocemul SemTxvevaSi, T. k-sa da kolejs Soris 2011 wlis 1 

seqtembers gaformda werilobiTi xelSekruleba. amdenad, mxa-

reebi, samoqalaqo kodeqsis 69-e muxlis meore nawilis mixed-

viT, SeTanxmdnen garigebis werilobiT formaze, Sesabamisad, 

maT Soris SromiTi urTierTobis arseboba-ararsebobis gare-

moeba unda dadgindes mxolod Sesabamisi werilobiTi doku-

mentebis Sefasebis safuZvelze~.670

2. garigebis formis funqciebis moqmedeba SromiT 

urTierTobebSi

mniSvnelovania, ganisazRvros, ra funqcia aqvs SromiT urTier-

TobaSi rogorc werilobiT, ise zepir SeTanxmebas. amis dasad-

genad ki aucilebelia paralelis gavleba samoqalaqo kodeqsiT 

gansazRvrul formebTan.671

669 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da ga-

kotrebis saqmeTa palatis 2007 wlis 26 ivnisis #as-132-475-07 ganCineba.
670 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa pala-

tis 2014 wlis 20 Tebervlis #as-545-518-2013 gadawyvetileba. aRniS-

nuli saqmis analizisTvis ix. CaCava s., zaaliSvili v., amiranaSvili g., 

sasamarTlo praqtika, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 460 

da Semdg.
671 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 235.
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formis mimarT moTxovnebi sul ufro metad wesdeba 

SedarebiT susti mxaris, magaliTad, dasaqmebulis dacvis 

mizniT.672

zogierT SemTxvevaSi, formas aqvs damcavi funqcia, rac 

imaSi gamoixateba, rom igi gamoiyeneba saxelSekrulebo urT-

ierTobis susti mxaris dasacavad, imis garantiiT, rom igi 

uzrunvelyofilia werilobiTi CanaweriT xelSekrulebis pi-

robebze. magaliTad, dasaqmebuli werilobiT unda iyos in-

formirebuli Tavisi dasaqmebis detalebze.673 dacvis funqcia 

gulisxmobs prevenciis funqciasac. prevencia, Tavisi mniSvnelo-

biT, mxares winaswar afrTxilebs mosalodneli Sedegebis Sesaxeb. 

prevenciis funqcia agreTve uzrunvelyofs urTierTobis Sewyve-

tis sirTulesac, raTa erT-erTma mxarem borotad ar isargeb-

los Tavisi uflebebiT. erTgvarad uflebebis konkretul Car-

CoSi moqceva xdeba. es funqcia aqtualuria Sromis samarTalSi, 

sadac erT-erTi mxare, meore mxaresTan SedarebiT, faqtobrivi 

upiratesobiT sargeblobs.674

sajaro kontroli da kerZo samarTali, erTi SexedviT, gany-

enebuli cnebebia. mesame piris mier kerZosamarTlebriv urTier-

TobebSi kontroli minimalurad unda iqnes gamoyenebuli, Tumca 

iseT urTierTobebSi, rogoricaa Sromis samarTali, kontroli 

albaT gamarTlebulic ki aris samarTlebrivi stabilurobis 

SenarCunebisTvis. germanul doqtrinaSi sajaro kontrolis ga-

martivebis funqcia moxseniebulia, rogorc “Erleichterung behördli-

672 ix. Müller A., ProtecƟ ng the Integrity of a WriƩ en Agreement: A ComparaƟ ve Analy-
sis of the Parol Evidence Rule, Merger Clauses and No Oral Modifi caƟ on Clauses in U.S., 
English, German and Swiss Law and InternaƟ onal Instruments (CISG, PICC, PECL, DCFR 
and CESL), Eleven InternaƟ onal Publishing, The Hague, 2013, 10.
673 ix. Treitel G., The Law of Contract, 11th Ed., Sweet & Maxwell, London, 2003, 176. 
SromiTi xelSekrulebis SemTxvevaSi, werilobiTi formis moTxovna as-

rulebs „sainformacio“ funqcias imis garantirebiT, rom erT-erTi mx-

are uzrunvelyofilia xelSekrulebis pirobebis zusti SetyobinebiT: 

Furmston M. (Ed.), The Law of Contract, 4th Ed., LexisNexis, London, 2010, 560.
674 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 246.
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cher Kontrolle”. werilobiTi formiT dadebuli garigebis pirobebis 

gakontroleba bevrad martivia. erT-erT klasifikaciaSi sau-

baria e.w. „saerTo interesebidan gamomdinare zedamxedvelobasa 

da sazogadoebrivi interesebiT ganpirobebuli xelSekrulebis 

dadebis garTulebaze~. saerTo interesebidan gamomdinare, 

zedamxedvelobis funqcia yvelaze aSkaraa Sromis samarTalSi, 

miT umetes, roca saqme exeba koleqtiur SromiT xelSekrulebas. 

dasaqmebulTa gaerTianebas namdvilad aqvs saerTo interesebi, Se-

sabamisad, TiTqmis yvela kanonmdebloba, iqneba es evropuli Tu 

postsabWouri, xelSekrulebis werilobiTi formiT dadebas iT-

valiswinebs.675

evropis masStabiT, erovnul doneze moqmedi Sromis 

samarTlis garda, evropuli kavSiris direqtiva 91/533 awesebs 

SromiT standartebs, romlebic damsaqmeblebisgan moiTxovs 

dasaqmebulebis werilobiT informirebas garkveul norme-

bze, rac gansazRvravs maT dasaqmebas.676 dasaqmebis Sesaxeb 

werilobiTi cnoba uzrunvelyofs xelSekrulebis pirobebis 

prima facie mtkicebulebas.677 aRniSnuli direqtiviT damkvidre-

675 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad 

xelSekrulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 249-250. 

koleqtiuri SromiTi xelSekrulebis SemTxvevaSi, werilobiTi formis 

moTxovnis safuZvlianobis Sesaxeb, agreTve ix. von Mehren A.T., InternaƟ onal 
Encyclopedia of ComparaƟ ve Law, Vol. VII/2: Contracts in General, Mohr Siebeck, Tübin-
gen, 2008, 28.
676 ix. Deakin S., The WriƩ en Statement DirecƟ ve _ Social Norms, InformaƟ on, and the 
Employment RelaƟ onship, wignSi: Grundmann S., Kerber W., Weatherill S. (Eds.), Party 
Autonomy and the Role of InformaƟ on in the Internal Market, Walter de Gruyter, Ber-
lin, 2001, 372. direqtivis debulebebis erovnul kanonmdeblobaSi asaxvis 

Taobaze, magaliTisaTvis ix. Hardy S., Labour Law in Great Britain, 4th Revised Ed., 
Kluwer Law InternaƟ onal, Alphen aan den Rijn, 2011, 100 da Semdg.
677 ix. Kahn-Freund O., Hepple B. (Eds.), InternaƟ onal Encyclopedia of ComparaƟ ve Law, 
Vol. XV: Labour Law, Mohr Siebeck, Tübingen, 2014, 24. werilobiTi detalebi io-

lad iqneba miRebuli TviT SromiTi xelSekrulebis pirobebis saukeTeso 

mtkicebulebad: Birks P. (Ed.), English Private Law, Vol. II, Oxford University Press, 
Oxford, 2000, 319. SromiT xelSekrulebasTan dakavSirebiT, damcavi proce-

duris moqmedebis Taobaze, aseve ix. Stone R., The Modern Law of Contract, 10th 
Ed., Routledge, Milton Park, 2013, 32.
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bul midgomas exmianeba saqarTvelos Sromis kodeqsis me-6 mux-

lis me-4 nawili, romlis mixedviTac, damsaqmebeli valdebulia 

dasaqmebulis moTxovnis SemTxvevaSi, gasces cnoba dasaqmebis 

Sesaxeb, romelic moicavs monacemebs Sesrulebuli samuSaos, 

Sromis anazRaurebis, SromiTi xelSekrulebis xangrZlivobis 

Taobaze.678 zogierTi avtoris azriT, damsaqmeblis mier dasaqme-

bulisTvis cnobis gacemis valdebuleba werilobiTi formis 

savaldebuloobis erT-erT SemTxvevad SeiZleba CaiTvalos. es 

xdeba mxolod dasaqmebulis moTxovnis safuZvelze. damsaqme-

blis mier cnobis gacemis valdebuleba arsebobda 2006 wlis 

Sromis kodeqsiTac da am normas cvlileba ar ganucdia.679 sxva 

mosazrebis mixedviT, mniSvnelovania, gaimijnos formis saval-

debulooba da damsaqmeblis valdebuleba, gasces dasaqmebis 

Sesaxeb monacemebis Semcveli werilobiTi dokumenti. kerZod, 

pirvel SemTxvevaSi, werilobiTi formis daucveloba iwvevs 

xelSekrulebis baTilobas, saqarTvelos samoqalaqo kodeqsis 

59-e muxlis Sesabamisad; meore SemTxvevaSi ki damsaqmeblis mier 

dasaqmebis Sesaxeb werilobiTi dasturis gacemis valdebulebis 

Seusrulebloba gavlenas ar axdens SromiTi xelSekrulebis 

namdvilobaze. Tumca evropuli sasamarTlos ganmartebis 

Tanaxmad, davis dros, werilobiTi dokumentis ararsebobis 

SemTxvevaSi, nebismieri eWvi unda ganimartos dasaqmebulis in-

teresebis sasargeblod. Sesabamisad, damsaqmeblis mier aseTi 

dasturis argacemis SemTxvevaSi, davisas, damsaqmebelma unda 

gaiTvaliswinos, rom sasamarTlos mier xelSekrulebis Sinaar-

sis dadgena dasaqmebulis interesebis sasargeblod moxdeba.680 

678 ix. CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis 

mimarT moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis 

rekomendaciebi, wignSi: zaaliSvili v. (red.), Sromis samarTali (statia-

Ta krebuli) I, gamomc. „meridiani“, Tb., 2011, 44.
679 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 260.
680 ix. CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis 

mimarT moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis 

rekomendaciebi, wignSi: zaaliSvili v. (red.), Sromis samarTali (statia-
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asea Tu ise, mTavari is aris, rom damsaqmeblis mier gacemuli 

cnoba savsebiT sakmarisia urTierTobis arsebobis mtkicebis 

gasamartiveblad, anu mas erTgvarad garigebis dadebis sicxa-

dis funqcia aqvs. es funqcia sakmaod mniSvnelovania SromiT 

urTierTobaSi.681

3. arsebiT pirobebze SeTanxmebis formis 

samoqalaqosamarTlebrivi mowesrigebis SromiT 

xelSekrulebaze gavrcelebis farglebi

sainteresoa, ra TaviseburebebiT xasiaTdeba SromiTi xelSek-

rulebis arsebiTi pirobebi, samoqalaqo samarTalSi gaTval-

iswinebul arsebiT pirobebTan SedarebiT da ra farglebSi gamoi-

yeneba samoqalaqo kodeqsis normebi. amasTan, pasuxi unda gaeces 

kiTxvas, Sromis kanonmdeblobiT gaTvaliswinebuli arsebiTi pi-

robebi vrceldeba Tu ara zepir xelSekrulebebzec da ra sirTu-

leebi SeiZleba warmoiSvas am kuTxiT.682

arsebiT pirobebTan dakavSirebuli samoqalaqo kodeqsis da-

nawesi exeba rogorc werilobiTi formiT, ise zepirad dadebul 

xelSekrulebebs. vinaidan kanoni ar akonkretebs gamonaklisebs, 

igulisxmeba, rom arsebiT pirobebTan dakavSirebuli normebi, 

formis miuxedavad, Tanabrad vrceldeba yvela xelSekrulebaze.683

saqarTvelos dRes moqmed Sromis kanonmdeblobaSi ar keT-

deba arsebiTi pirobebis amgvari dayofa _ zepiri da werilobiTi 

Ta krebuli) I, gamomc. „meridiani“, Tb., 2011, 44-45.
681 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 260.
682 ix. inasariZe T., SromiT xelSekrulebaSi arsebiT pirobebTan daka-

vSirebiT 2013 wlis 12 ivlisis reformis mizani, wignSi: CaCava s., zaa-

liSvili v. (red.), Sromis samarTali (statiaTa krebuli) III, gamomc. „me-

ridiani“, Tb., 2014, 186.
683 ix. inasariZe T., SromiT xelSekrulebaSi arsebiT pirobebTan daka-

vSirebiT 2013 wlis 12 ivlisis reformis mizani, wignSi: CaCava s., zaa-

liSvili v. (red.), Sromis samarTali (statiaTa krebuli) III, gamomc. „me-

ridiani“, Tb., 2014, 187.



250

formis xelSekrulebebisaTvis. Sesabamisad, savaraudoa, rom Sro-

mis kodeqsiT gaTvaliswinebuli arsebiTi pirobebi gansazRvru-

lia formis miuxedavad yvela xelSekrulebisaTvis.684

aseve, mniSvnelovani sakiTxia, TiToeuli piroba werilo-

biTi formiT unda gaiweros Tu ara.685

savaraudoa, rom wesebi SromiTi xelSekrulebis formisa da 

Sinaarsis Sesaxeb, pirvel rigSi, unda emsaxurebodes dasaqmebul-

Ta dacvas: dasaqmebulma unda icodes da SeeZlos imis damtkice-

ba, SromiTi xelSekrulebis romeli arsebiTi pirobebi moqmedebs 

SromiT urTierTobaSi, Tu dairRveva kanonis mier dawesebuli 

xelSekrulebis formasa da SinaarsTan dakavSirebuli miTiTebebi, 

rasac mohyveba samarTlebrivi Sedegis dadgoma; es ukanaskneli ki, 

Tavis mxriv, ar Seesabameba kanonmdeblis Canafiqrs, vinaidan zogadi 

samoqalaqo samarTlebrivi normebis mixedviT, werilobiTi formis 

moTxovnis darRveva iwvevs xelSekrulebis baTilobas. aqedan gamom-

dinare, baTilia SromiTi xelSekruleba, romlis xangrZlivobac sam 

Tveze metia da romelic werilobiTi formiT ar dadebula. dasaqme-

buli, romelmac werilobiTi formiT dadebuli xelSekrulebis ga-

reSe sam Tveze metxans imuSava, ormagad zaraldeba: erTi mxriv, mas 

ar aqvs SromiTi xelSekrulebis arsebiTi pirobebis damamtkicebeli 

sabuTi, meore mxriv, damsaqmebels SeuZlia, nebismier dros uari 

uTxras dasaqmebuls samuSaos micemaze, vinaidan ar arsebobs namd-

vili SromiTi xelSekruleba. dasaqmebuls ar aqvs SromiTi urTier-

Tobebis dasrulebis wesebis dacvis moTxovnis ufleba.686

xelSekrulebis baTilobis samarTlebrivi Sedegi, rogorc 

684 ix. inasariZe T., SromiT xelSekrulebaSi arsebiT pirobebTan daka-

vSirebiT 2013 wlis 12 ivlisis reformis mizani, wignSi: CaCava s., zaa-

liSvili v. (red.), Sromis samarTali (statiaTa krebuli) III, gamomc. „me-

ridiani“, Tb., 2014, 191-192.
685 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samar-

Tlebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazoga-

doeba (GIZ), Tb., 2014, 30-31.
686 ix. foskiuleri b., axali qarTuli Sromis samarTali: ramdenime gansax-

ilvelad SerCeuli sakiTxi, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 176-177.
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wesi, agreTve im SemTxvevebSic unda dadges, rodesac, marTalia, 

saxezea werilobiTi formiT dadebuli SromiTi xelSekruleba 

(sam Tveze meti droiT dasaqmebis SemTxvevaSi), magram SromiTi 

xelSekrulebiT (an piris gancxadebis safuZvelze damsaqmeblis 

mier gamocemuli dokumentiT, an Sinaganawesis Sesabamisi pun-

qtebiT, an koleqtiuri xelSekrulebiT) ar aris mowesrigebuli 

yvela arsebiTi piroba, me-6 muxlis me-9 nawilis mixedviT. Tumca 

am SemTxvevebisaTvis qarTveli kanonmdebeli iTvaliswinebs erT 

SesaZleblobas, rom moxdes Secdomis gamosworeba da saxeze iyos 

namdvili SromiTi xelSekruleba: me-11 muxlis me-2 nawilis me-2 

winadadebis mixedviT, Tu SromiTi xelSekruleba ar iTvaliswinebs 

romelime arsebiT pirobas, aseTi pirobis gansazRvra SesaZlebe-

lia dasaqmebulis TanxmobiT.687

4. Cveulebriv SromiT xelSekrulebad transformacia, 

rogorc formis daucvelobis samoqalaqosamarTlebrivi 

mowesrigebisagan gansxvavebuli samarTlebrivi Sedegi

gansazRvrulobisa da stabilurobis miznebi vlindeba im saxis 

sanqciebSi, romlebic dawesebulia werilobiTi formis valde-

bulebis darRvevisaTvis. xelSekrulebis baTiloba aris abso-

luturi da, TiTqmis yvelgan, sanqcia formis darRvevisTvis 

gansazRvruli, an gamosacdeli vadiT dadebul xelSekrulebaSi, 

aris misi transformacia grZelvadian srulganakveTian SromiT 

xelSekrulebad. nebismier SemTxvevaSi, werilobiTi formis 

moTxovnis darRveva gamoiwvevs damsaqmeblis pasuxismgeblobas.688

magaliTad, rodesac werilobiTi forma ar arsebobs, es-

paneTis kanonmdebloba iuwyeba, rom xelSekruleba iTvleba 

dadebulad drois ganusazRvreli periodiT, garda im SemTx-

vevisa, Tu damtkicda, rom xelSekruleba aris droebiTi xasi-

687 ix. foskiuleri b., axali qarTuli Sromis samarTali: ramdenime gansax-

ilvelad SerCeuli sakiTxi, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 177.
688 ix. Kahn-Freund O., Hepple B. (Eds.), InternaƟ onal Encyclopedia of ComparaƟ ve Law, 
Vol. XV: Labour Law, Mohr Siebeck, Tübingen, 2014, 23.
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aTis. sxva sityvebiT, espaneTis kanonmdeblobis Tanaxmad, xelSek-

rulebis vadis Taobaze mtkicebis tvirTi ekisreba damsaqmebels, 

romelic valdebulia, Seasrulos werilobiTi SeTanxmeba.689

italiis samoqalaqo kodeqsis 2096-e muxlis mixedviT, gamo-

sacdeli vadis Sesaxeb SeTanxmebis mimarT arsebuli formis 

moTxovnebs Soris, dgindeba SeTanxmebis werilobiTi forma. 

es savaldebulo forma gaTvaliswinebulia ad substanƟ am, sax-

eldobr, rogorc Tavad SeTanxmebis namdvilobis garantia da 

dasaqmebulis dacva. damatebiT, orive mxarem xeli unda moawe-

ros SeTanxmebas, romelic ideba dasaqmebamde an dasaqmebisas. am 

moTxovnaTa daukmayofilebloba iwvevs gamosacdeli vadis Ses-

axeb pirobis baTilobas690, rac Tvisebrivad iwvevs Cveulebriv 

SromiT xelSekrulebad transformacias gamosacdeli vadis 

dawyebidan. Sedegad, zemoaRniSnuli formis moTxovnebTan Seusa-

bamoba iwvevs ara mTlianad xelSekrulebis moqmedebis Sewyvetas, 

aramed SromiTi xelSekrulebis namdvilobas yvela samarTlebri-

vi TvalsazrisiT. es gansakuTrebuli Sedegi afuZnebs italiuri 

sistemis raƟ o-s _ susti mxaris dacvas SromiT urTierTobebSi.691

sayuradReboa, rom 2006 wels miRebuli saqarTvelos Sro-

689 ix. Olea M.A., Rodríguez-Sañudo F., Labour Law in Spain, Kluwer Law InternaƟ onal, 
Alphen aan den Rijn, 2010, veli 212, 57.
690 Tumca zogierTi avtoris cnobiT, aRniSnuli warmoadgens samarT-

lis komentatorebis mosazrebas, sasamarTloebis midgomiT ki es forma 

moiTxoveba mxolod mtkicebis mizniT: Treu T., Labour Law in Italy, 3rd Revised 
Ed., Kluwer Law InternaƟ onal, Alphen aan den Rijn, 2011, veli 82, 48.
691 ix. boroni a., muxli 9, wignSi: boroni a. (red.), saqarTvelos Sromis 

kodeqsis komentari, gamomc. `meridiani~, Tb., 2016, 100-101. analogiu-

rad, belgiis Sromis samarTlis mixedviT, gamosacdeli vadis Sesaxeb 

daTqma Tu ar aris werilobiTi formiT, igi araraa, da SromiTi xelSek-

ruleba saboloo xasiaTis mqone iqneba: Blanpain R., Labour Law in Belgium, 
Kluwer Law InternaƟ onal, Alphen aan den Rijn, 2010, veli 251, 136. aRniSnul 

samarTlebriv Sedegze pirdapiri miTiTeba ar xdeba, Tumca unda igu-

lisxmebodes espaneTis Sromis samarTlis SemTxvevaSic, romlis Tanax-

mad, SeTanxmeba gamosacdeli vadis Sesaxeb unda iyos werilobiTi for-

miT, winaaRmdeg SemTxvevaSi, igi saerTod ararsebulad unda CaiTvalos: 

Olea M.A., Rodríguez-Sañudo F., Labour Law in Spain, Kluwer Law InternaƟ onal, Alphen 
aan den Rijn, 2010, veli 208, 56.
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mis kodeqsis me-9 muxlis pirveli nawilis meore winadadeba 

Semdegnairad iyo formulirebuli: `SromiTi xelSekruleba 

gamosacdeli vadiT SeiZleba daidos mxolod werilobiTi for-

miT, sxva SemTxvevaSi aseTi xelSekruleba CaiTvleba SromiT 

xelSekrulebad~. saqarTvelos Sromis kodeqsSi 2013 wels ganx-

orcielebuli cvlilebebi Seexo gamosacdeli vadiT dadebul 

xelSekrulebasac. werilobiTi formis dacva isev savaldebu-

lo darCa.692 kerZod, cvlilebebis Semdgom, miTiTebuli norma 

amgvarad Camoyalibda: `SromiTi xelSekruleba gamosacdeli 

vadiT ideba mxolod werilobiTi formiT~. kanonproeqtis 

ganmartebiT baraTSi693 ar aris miTiTebuli ganxiluli cvli-

lebis safuZvlis Taobaze. miuxedavad amisa, literaturaSi igi 

mainc imgvarad ganimarteba, rom werilobiTi formis ararse-

bobis SemTxvevaSi, amgvari urTierToba unda dakvalificirdes 

SromiT xelSekrulebad.694 Tumca albaT mizanSewonilia, saz-

RvargareTis qveynebis SromiTi kanonmdeblobis msgavsad, 

am normaSi Tu kvlav iqneba dafiqsirebuli gamosacdeli va-

diT dadebuli SromiTi xelSekrulebis formis daucvelobis 

amgvari samarTlebrivi Sedegis Sesaxeb, raTa Tavidan iqnes ac-

ilebuli normis gansxvavebuli interpretacia.

saqarTvelos Sromis kodeqsSi gansaxorcielebel cvlile-

baze zemoT gamoTqmuli rekomendaciis erTgvari TvalsaCinoe-

bisaTvis, gansaxilvel debulebasTan Sinaarsobrivi msgavsebis 

mqone normas warmoadgens saqarTvelos samoqalaqo kodeqsis 

569-e muxli, romlis pirveli da meore winadadebis Tanaxmad, 

miwis nakveTis qiravnobis xelSekruleba erT welze meti vadiT 

unda gaformdes werilobiT. formis daucvelobis SemTxveva-

Si ivaraudeba, rom xelSekruleba ganusazRvreli vadiT aris 

692 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 258.
693 ix. <hƩ p://info.parliament.ge/fi le/1/BillReviewContent/119523?>, [21/03/2017].
694 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 258.
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dadebuli. maSasadame, miTiTebuli muxli adgens miwis nakveTis 
qiravnobis xelSekrulebis formasa da misi daucvelobis samar-

Tlebriv Sedegebs. kerZod, werilobiTi formis daucveloba 

Sedegad ar iwvevs xelSekrulebis baTilobas, vinaidan, kod-

eqsis specialuri norma pirdapir iTvaliswinebs sxva samar-

Tlebriv Sedegs; kerZod, formis daucvelobis SemTxvevaSi, 

kanoni adgens prezumfcias, rom xelSekruleba ganusazRvreli 

vadiT aris dadebuli.695

5. SromiTi xelSekrulebis formis naklis gamosworeba 

dadasturebiT

germanuli kanonmdebloba samarTlebrivi urTierTobebis gadar-

Cenis erT-erT SesaZleblobad ganixilavs naklis gamosworebas 

misi Semdgomi dadasturebiT. erT-erT saqmeSi, SromiTi davebis 

ganmxilvel federalur sasamarTlos unda gadaewyvita, SeiZle-

boda Tu ara formis daucvelad dadebuli vadiani Sromis xelSek-

rulebisaTvis samarTlebrivi Zalis miniWeba mogvianebiT misi da-

dasturebiT. dadastureba, am konkretul SemTxvevaSi, gamoixata 

Sromis xelSekrulebis werilobiT SedgenaSi. sasamarTlos mier 

amgvari SesaZlebloba uaryofil iqna da urTierTobebi warmo-

Sobilad aRiara mxolod xelSekrulebis werilobiT gaformebis 

momentidan.696

gamomdinare iqidan, rom rogorc germanuli, ise qarTu-

li kanonmdeblobis gaTvaliswinebiT, baTili garigebis dada-

stureba gulisxmobs xelaxali garigebis dadebas, zogierTi 

avtorisTvis gaugebaria, Tu ratom ar miiCnevs germaniis fed-

eraluri sasamarTlo amgvar qmedebas samarTlebrivi Sedegis 

momtanad, Sesabamisad, keTdeba Sefaseba, rom Sromis federal-

695 ix. WeWelaSvili z., saqarTvelos samoqalaqo kodeqsis onlain-

komentari, muxli 569, veli 1, 3, xelmisawvdomia <hƩ p://www.gccc.ge>, 

[12/02/2016].
696 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 266.
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urma sasamarTlom Riad datova dadasturebis SesaZlebloba, 

Tumca Tavidanve uaryo samarTlebrivi Sedegebis mowesrigebis 

analogiiT gamoyeneba.697

rogorc cnobilia, dadasturebis gziT, mxareebi as-

woreben im nakls, ramac garigebis baTiloba gamoiwvia. am 

moqmedebis SesrulebiT, garigeba namdvilad CaiTvleba ara 

Tavdapirveli garigebis dadebis momentidan, aramed kanoniT 

gaTvaliswinebul formaSi misi moqcevis droidan.698 marTalia, 

dadastureba baTil garigebas namdvilad ar aqcevs, magram mxa-

reebs SeuZliaT, TavianTi ufleba-movaleobebi misi dadebis 

moments daukavSiron. miuxedavad imisa, rom axali garigebis 

namdvilobis momenti aqedan ar aiTvleba, arsebobs varaudi, 

TiTqos garigeba Tavidanve namdvili iyo. aseT SeTanxmebas mx-

olod mxareTa Soris urTierTobaSi aqvs savaldebulo Zala.699 

zemoaRniSnulis gaTvaliswinebiT, eWvs ar unda iwvevdes is 

garemoeba, rom germaniis federalurma sasamarTlom urTier-

Tobis warmoSoba daukavSira swored xelSekrulebis werilo-

biT formaSi asaxvis moments.

dadasturebis meSveobiT formis naklis gamosworebis 

SesaZleblobasTan dakavSirebiT, kidev erT magaliTad SeiZle-

ba moyvanil iqnes saqarTvelos Sromis kodeqsis 37-e muxlis 

pirveli nawilis e) punqti, romelic iTvaliswinebs xelSek-

rulebis Sewyvetas mxareTa werilobiTi SeTanxmebiT. Sesabam-

isad, xelSekrulebis urTierTSeTanxmebiT Sewyvetis namdvi-

lobisaTvis aucilebelia werilobiTi formis dacva. formis 

daucvelobis SemTxvevaSi, mxareTa SeTanxmeba baTilia da is 

697 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad 

xelSekrulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 266-267.
698 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni pirve-

li, samoqalaqo kodeqsis zogadi debulebani, muxli 61, gamomc. `samar-

Tali~, Tb., 1999, 198-199.
699 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari, wigni pirve-

li, samoqalaqo kodeqsis zogadi debulebani, muxli 61, gamomc. `samar-

Tali~, Tb., 1999, 200.
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ar warmoSobs Sesabamis samarTlebriv Sedegs, kerZod, xelSek-

rulebis Sewyvetas, Tu dasaqmebuli am SeTanxmebis arsebobas 

ar daadasturebs, an mxareTa Soris xelSekrulebis Sewyvetis 

Sesaxeb SeTanxmeba Semdgom ar dadasturdeba, werilobiTi 

formiT.700

6. SromiTi xelSekrulebis formis daucvelobis 

samarTlebriv SedegebTan mimarTebiT 

samoqalaqosamarTlebrivi mowesrigebis gamoyenebis 

farglebi

garigebis namdvilobisaTvis formis mniSvneloba saqarTvelos 

samoqalaqo kodeqsiT jer kidev 1997 wels iqna aRiarebuli. es 

normebi Sromis samarTalSic moqmedebs, magram saqarTvelos 

Sromis kodeqsiT dadgenili specialuri normebis gaTval-

iswinebiT.701

samoqalaqo kodeqsis 59-e muxlis pirveli nawilis Sinaar-

si imperatiulia da garigebis monawileebs misi Secvla ar Seu-

ZliaT. formis  naklis gamo baTiloba ar SeiZleba mxareTa 

SeTanxmebiT sxvagvarad ganisazRvros. es norma gamoiyeneba ara 

mxolod samoqalaqo kodeqsiT, aramed kerZo samarTlis sxva 

kanonebiT mowesrigebuli garigebebis mimarTac.702

gamomdinare iqidan, rom formis daucvelad dadebuli ga-

rigeba mowesrigebulia samoqalaqo kodeqsis zogadi nawiliT, yve-

700 ix. CaCava s., Sromis xelSekrulebis nebaze damokidebuli da mxareTa 

nebisagan damoukidebeli Sewyveta _ 2013 wlis 12 ivnisis cvlilebebiT 

damkvidrebuli axali klasifikacia, wignSi: CaCava s. (red), Sromis samar-

Tlis uaxlesi cvlilebebis samarTlebrivi aspeqtebi, germaniis saerTa-

Soriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 94-95.
701 ix. kereseliZe T., Sromis xelSekrulebis vadis gansazRvris safuZvlebi 

_ sasargeblo sakanonmdeblo novacia Tu riski?, wignSi: CaCava s. (red.), 

Sromis samarTlis uaxlesi cvlilebebis samarTlebrivi aspeqtebi, ger-

maniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 63.
702 ix. Wanturia l., samoqalaqo kodeqsis komentari, wigni I, samoqalaqo 

kodeqsis zogadi debulebebi, muxli 59, veli 4, gamomc. `meridiani~, Tb., 

2017, 346.
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la samoqalaqosamarTlebriv xelSekrulebaze vrceldeba, garda 

im SemTxvevisa, roca specialuri kanoniT ar aris gansazRvruli 

formis daucvelobis sakiTxi. amdenad, mniSvnelovania, gakeTdes 

aqcenti im saerTo da ganmasxvavebel samarTlebriv Sedegebze, rac 

SeiZleba mohyves formis daucvelad dadebul garigebas samoqa-

laqo samarTalsa da SromiT urTierTobebSi.703

marTalia, Sromis kodeqsi awesrigebs xelSekrulebis for-

mis sakiTxs, magram kanonmdebels an gamorCa, an specialurad ar 

gaakeTa aqcenti formis daucvelad dadebuli SromiTi xelSek-

rulebis samarTlebriv SedegebTan dakavSirebiT. swored amitom, 

logikuria, rom aucilebelia samoqalaqo kodeqsis gamoyeneba.704

vinaidan Sromis kodeqsi pirdapir ar awesrigebs formis 

daucvelad dadebuli xelSekrulebis samarTlebriv Sedegebs, 

ikveTeba samoqalaqo kodeqsiT gaTvaliswinebuli baTilobis 

zogadi safuZvlebis gamoyenebis aucilebloba. Sesabamisad, unda 

dadgindes, ra farglebSi vrceldeba SromiTi xelSekrulebis 

formis daucvelobis mimarT samoqalaqo kodeqsiT gaTvaliswineb-

uli baTilobis zogadi wesebi.705

radgan Sromis kodeqsi ar iTvaliswinebs formis daucvelo-

bis samarTlebriv Sedegebs, samoqalaqo kodeqsis 59-e muxlis si-

tyvasityviTi ganmartebidan gamomdinare, sam Tveze meti vadiT 

zepirad dadebuli SromiTi xelSekruleba baTilia. baTiloba 

TavisTavad gulisxmobs imas, rom mxareTa Soris xelSekrulebis 

dadebis momentidanve samarTlebrivi urTierTobebi ar arsebobs. 

703 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 261.
704 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 265.
705 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad 

xelSekrulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 235. am 

sakiTxTan dakavSirebiT, aseve ix. simeone k.m., muxli 6, wignSi: boroni 

a. (red.), saqarTvelos Sromis kodeqsis komentari, gamomc. `meridiani~, 

Tb., 2016, sq. 30, 84.
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ramdenad gamarTlebulia SromiTi urTierTobebis mimarTac am 

mowesrigebis gamoyeneba, sadavoa.706

mosalodnelia, praqtikaSi warmoiSvas iseTi SemTxveva, 

rodesac araviTari werilobiTi dokumenti ar gaformebula, 

magram, faqtobrivad, SromiTi urTierTobisaTvis damaxasi-

aTebel viTarebaSi sruldeboda garkveuli samuSao Sesabamisi 

anazRaurebis sanacvlod. samoqalaqo kodeqsis 59-e muxli-

dan gamomdinare, formadaucveli garigeba iTvleba baTilad. 

Tumca SeiZleba sadavo iyos Sromis xelSekrulebis mimarT am 

daTqmis gamoyeneba, rodesac savaldebulo werilobiTi for-

ma dadgenilia Sromis kodeqsiT da am danawesis dasaqmebulis 

sawinaaRmdegod ganmarteba winaaRmdegobaSi modis Tavad Sro-

mis kodeqsis miznebTan. werilobiTi formis daweseba miznad 

isaxavs dasaqmebulis dacvas bundovani da arasrulyofilad 

gansazRvruli Sromis pirobebisagan. xolo, Tu formadaucv-

eloba garigebis baTilobis winapirobad CaiTvleba, damsaqmeb-

els eZleva farTo SesaZlebloba, gamoiyenos Tavisi upirate-

soba xelSekrulebis dadebisas da ar daicvas werilobiTi 

forma, xolo Semdeg sadavoobisas, miuTiTos garigebis baTi-

lobaze.707

swored am TvalsazrisiT, qarTuli sasamarTlo praqtiki-

dan interess imsaxurebs erT-erTi uaxlesi ganCineba. mocemul 

saqmeSi, mosarCeleebsa da mopasuxes Soris, faqtobrivad, ze-

piri formiT arsebuli SeTanxmebiT gagrZelda SromiTi urT-

ierToba, ise, rom mxareebi ar SeTanxmebulan xelSekrulebis 

erT-erT arsebiT pirobaze _ xelSekrulebis vadaze. saqalaqo 

706 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 265.
707 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samarT-

lebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazogadoe-

ba (GIZ), Tb., 2014, 31-32. am sakiTxTan dakavSirebiT, aseve ix. baRiSvili 

e., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli 328, veli 

17, xelmisawvdomia <hƩ p://www.gccc.ge>, [18/08/2016].
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sasamarTlom miiCnia, rom mosarCeleebTan mopasuxis SromiTi 

urTierToba gagrZelda ganusazRvreli vadiT, radgan mo-

sarCeleebma gaagrZeles sakuTari samuSaos Sesruleba, ise, 

rom damsaqmebels amaze pretenzia ar gamouTqvams da 2014 

wlis 21 aprilamde iRebda kidec maT Sesrulebas, sanacvlod 

_ gascemda maTze SromiT anazRaurebas. Sesabamisad, mopasuxis 

gadawyvetilebebi _ Seewyvita mosarCeleebTan SromiTi urT-

ierToba saqarTvelos Sromis kodeqsis 37-e muxlis pirveli 

nawilis b) punqtis safuZvelze, ewinaaRmdegeba kanons da war-

moadgens baTil calmxriv garigebas. saapelacio sasamarTlom 

yuradReba gaamaxvila im faqtze, rom saqarTvelos Sromis 

kodeqsis me-6 muxlis 2013 wlis 5 ivlisamde moqmedi redaq-

ciis Tanaxmad, SromiTi xelSekruleba SeiZleba dadebuliyo 

zepiri formiTac, gansazRvruli an ganusazRvreli vadiT. 2013 

wlis 5 ivlisidan amoqmedda me-6 muxlis 11 nawili, romlis 

Tanaxmad savaldebulo gaxda SromiTi xelSekruleba dadebu-

liyo werilobiTi formiT, Tu SromiTi urTierToba grZel-

deboda 3 Tveze met xans. aseve dawesda, rom 1 welze naklebi 

vadiT SromiTi xelSekrulebis dadeba daiSveboda mxolod ka-

noniT gaTvaliswinebul gamonaklis SemTxvevebSi (me-6 muxlis 

12 nawili). saapelacio sasamarTlos mosazrebiT, kanonis es 

moTxovna mosarCeleebTan mimarTebiT daculi iyo: damsaqme-

belma TiToeul maTganTan dado werilobiTi formiT SromiTi 

xelSekrulebebi, sadac ganisazRvra xelSekrulebis pirobebi 

da mxareTa ufleba-movaleobebi; maTSi dafiqsirebuli vadebis 

amowurvis miuxedavad, SromiTi urTierToba imave pirobebiT 

gagrZelda TiToeul maTganTan; Sesabamisad, is faqti, rom 

xelSekruleba xelaxla werilobiT ar gaformda, ar warmoad-

gens iseT arsebiT darRvevas, romelsac SeeZlo gamoewvia saqa-

rTvelos samoqalaqo kodeqsis 59-e muxlis pirveli nawiliT 

gaTvaliswinebuli Sedegi. damatebiT, aRiniSna isic, rom am 

formaluri mxaris mowesrigeba mTlianad warmoadgens dam-

saqmeblis valdebulebas da amis gamo dasaqmebulni pasuxs ar 
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ageben.708

maSasadame, miuxedavad imisa, rom samoqalaqo kodeqsiT 

gaTvaliswinebuli zogadi mowesrigebis mixedviT, for-

madaucveli garigeba dadebisTanave baTilad iTvleba, xolo, 

Sromis kodeqsSi ar aris gawerili gamonaklisi am zogadi we-

sidan, am mowesrigebis pirdapir gadatana SromiT urTierTo-

bebSi aSkarad Seusabamo iqneboda Sromis samarTlis zogad 

principebsa da mis dacviT funqciasTan. calsaxaa, rom xelSek-

rulebis savaldebulo werilobiTi formis dawesebisas, kanon-

mdeblis neba mimarTuli iyo dasaqmebulTa interesebis ukeT 

dacvaze. Sesabamisad, normis ganmarteba araviTar SemTxvevaSi 

ar unda ewinaaRmdegebodes am mizans. Sromis kodeqsi pirdapir 

ar iTvaliswinebs formadaucvelad dadebuli xelSekrulebis 

samarTlebriv Sedegebs. sadavoobisas, Sefaseba unda moxdes 

Sromis samarTalSi moqmedi principebis Sesabamisad. wesi, rom 

baTili garigeba dadebisTanave samarTlebrivi Zalis armqoned 

iTvleba da ar warmoSobs garigebiT gaTvaliswinebul Sede-

gebs, gansakuTrebuli mowesrigebis gziT SeiZleba SeizRudos. 

Sromis samarTalSi aRiarebuli principis mixedviT, SromiTi 

xelSekrulebis mimarT baTilobis safuZveli moqmedebs mx-

olod ex nunc. SromiTi xelSekrulebis baTilobis Sedegebi, 

rogorc wesi, moqmedebs samomavlod, baTilobis dadgenis mo-

mentidan.709

amdenad, samuSaos Sesrulebis dawyebamde, baTiloba 

dasaSvebia saerTo wesebis Sesabamisad, samuSaos Sesrulebis 

dawyebis Semdeg ki baTilobis Sedegebi gamoiyeneba SezRudu-

708 ix. quTaisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2016 wlis 30 maisis ganCineba #2/b-281-2016 (#020211416700014847) samo-

qalaqo saqmeze.
709 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samarT-

lebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazogadoe-

ba (GIZ), Tb., 2014, 35-36. am sakiTxTan dakavSirebiT, aseve ix. baRiSvili 

e., saqarTvelos samoqalaqo kodeqsis onlainkomentari, muxli 328, veli 

18, xelmisawvdomia <hƩ p://www.gccc.ge>, [18/08/2016].
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lad.710 kerZod, Tu arsebobs faqtobrivi SromiTi urTierToba 

da Sesruleba dawyebulia, baTilobis Sedegebi ar unda gavr-

celdes gasul periodze da daqiravebuls mieces gaweuli sa-

muSaos sanacvlod anazRaurebis miRebis moTxovnis ufleba.711

germaniis federalurma Sromis sasamarTlom 1957 wlis 15 

noembris gadawyvetilebiT daadgina praqtika, romlis mixed-

viTac, Tu koleqtiuri xelSekrulebiT dawesebulia werilo-

biTi forma SromiTi xelSekrulebisaTvis, formis naklis gamo 

xelSekrulebis baTiloba SesaZlebelia, Tumca, Tu xelSek-

rulebis baTilad cnobamde dasaqmebuli ukve faqtobrivad 

asrulebda xelSekrulebiT misTvis dakisrebul movaleobas, 

baTilobam warsulze ar unda imoqmedos. warsulSi arsebuli 

SromiTi urTierToba unda CaiTvalos unaklod warmoSobilad. 

amgvari midgomaa gavrcelebuli aseve germanul doqtrinaSi. 

formis nakli baTilobis winapirobad aris miCneuli, Tumca, 

baTiloba moqmedebs ex nunc.712

kerZod, germanuli doqtrinis mixedviT, momsaxurebis 

xelSekrulebis ZalaSi Sesvlisa da namdvilobisaTvis, ZiriTa-

dad, moqmedebs valdebulebiTi samarTlis zogadi nawilis 

normebi. gansakuTrebuli debulebebi Seexeba naklovani 

SromiTi urTierTobebis SemTxvevebs, romlebic, miuxedavad 

maTi naklovanebisa, mainc xorcieldeba. vinaidan dasaqmeb-

ulis perspeqtivis gaTvaliswinebiT, aRniSnuli safuZvliT 

xelSekrulebis baTilobisas, Seusabamo iqneboda usafuZvlo 

gamdidrebis normebis gamoyeneba. farTod gavrcelebuli 

710 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samar-

Tlebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazoga-

doeba (GIZ), Tb., 2014, 37.
711 ix. baRiSvili e., saqarTvelos samoqalaqo kodeqsis onlainkomentari, 

muxli 328, veli 19, xelmisawvdomia <hƩ p://www.gccc.ge>, [18/08/2016].
712 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samar-

Tlebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazoga-

doeba (GIZ), Tb., 2014, 38.
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mosazrebis Tanaxmad, baTilobis safuZvlis aRmoCenamde, 

SromiTi urTierToba miiCneva namdvilad, rac imas niSnavs, 

rom baTilobas ar mohyveba e.w. ex tunc Sedegi (xelSekruleba 

baTilia ara sawyisi momentidan, aramed baTilobis safuZv-

lis aRmoCenis momentidan; e.w. „faqtobrivi SromiTi urT-

ierToba~). maSasadame, dasaqmebuli inarCunebs SeTanxmebul 

xelfasze moTxovnas.713

metic, kontinenturi evropis qveynebSi farTod aris 

gavrcelebuli, rom werilobiTi formis valdebulebis daucv-

eloba ar iwvevs SromiTi xelSekrulebis gabaTilebas. xelSek-

rulebis SenarCunebis es principi sayovelTaod aris aRiarebu-

li. xelSekrulebis SenarCuneba Seesabameba dacvis saWiroebas, 

romelic momdinareobs samuSaos Sesrulebis valdebulebis 

unikaluri xasiaTidan. im SemTxvevaSi, rodesac werilobiTi 

forma moiTxoveba mTliani SromiTi xelSekrulebisaTvis, wer-

ilobiTi formis daucveloba ar gamoiwvevs xelSekrulebis 

baTilobas, SromiTi urTierTobis upiratesobis gamo.714 mag-

aliTad, zogierTi qveynis SromiTi kanonmdeblobis Tanaxmad, 

faqti, xelSekruleba daido Tu ara werilobiTi formiT, ar 

aris gadamwyveti. xelSekruleba werilobiTi formiT kidevac 

rom ar iyos dadebuli, igi CaiTvleba dadebulad, Tu dasaqme-

bulisTvis nebadarTulia samuSaos dawyeba.715

formadaucvelobis gamo SromiTi xelSekrulebis baTi-

lobis Sedegebze msjelobisas, upirveles yovlisa, gasaTval-

iswinebelia Sromis samarTalSi moqmedi zemoT dasaxelebuli 

principi. sxvagvarad, Tuki xelSekruleba dadebisTanave ba-

713 ix. kropholeri i., germaniis samoqalaqo kodeqsi, saswavlo komentari, 

germaniis saerTaSoriso TanamSromlobis sazogadoeba (GIZ), Tb., 2014, 

§611-is Sesavali, veli 3, 458.
714 ix. Kahn-Freund O., Hepple B. (Eds.), InternaƟ onal Encyclopedia of ComparaƟ ve Law, 
Vol. XV: Labour Law, Mohr Siebeck, Tübingen, 2014, 21-22.
715 ix. Tavits G., The PosiƟ on of Labour Law in the Private Law System. The Past, Present 
and Future of Estonian Labour Law, 5(1) Juridica InternaƟ onal (2000), 128, xelmis-

awvdomia <hƩ p://www.juridicainternaƟ onal.eu/public/pdf/ji_2000_1_124.pdf>, [16/ 
02/2017].
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Tilad CaiTvleboda, baTilobis safuZvlis gamovlinebisas 

garigebis anulirebas Sedegad mohyveboda mxareTa valdeb-

uleba, daebrunebinaT erTmaneTisaTvis yovelive, rac baTili 

garigebis Sesabamisad miiRes erTmaneTisagan (ormxrivi resti-

tucia). erTi mxriv, Tuki ukve Sesrulebuli samuSao anazRa-

urebulia, formadaucveli SromiTi xelSekrulebis baTilo-

bisas ormxrivi restituciis gamoyeneba, faqtobrivad, azrs 

moklebuli iqneboda. Tu dasaqmebuls mouwevda miRebuli 

gasamrjelos damsaqmeblisaTvis ukan dabruneba, damsaqmebeli 

sanacvlod ver daubrunebda mas faqtobrivad Sesrulebul 

samuSaos. amitom, usafuZvlo gamdidrebis normebze dayrdno-

biT, anazRaurebuli samuSaos angariSSi gaiqviTeboda fulad 

TanxaSi asaxuli sikeTe, rac man dazoga miRebuli samuSaos 

xarjze, anu is, ra Tanxasac gadauxdida sxva dasaqmebuls, mis-

gan rom mieRo igive Sesruleba; xolo Tu anazRaureba srulad 

ar iqneboda miRebuli, dasaqmebuls darCeboda erTaderTi gza, 

rom usafuZvlo gamdidrebis normebze dayrdnobiT moeTxova 

miuRebeli anazRaurebis tolfasi Tanxa. SromiTi urTier-

Tobis specifikidan gamomdinare, mxolod usafuZvlo gamdi-

drebis normebis gamoyeneba dasaqmebuls mZime mdgomareobaSi 

Caayenebda. igi darCeboda Sromis samarTalSi moqmedi damca-

vi normebis mowesrigebis miRma (Tundac mtkicebis tvirTis 

gadanawilebis TvalsazrisiT). Tu formadaucveli SromiTi 

xelSekrulebis mimarT baTilobis klasikuri Sedegebi gavr-

celdeboda, „dasaqmebuli“ da „damsaqmebeli“ aRar CaiTvle-

bodnen Sromis xelSekrulebis mxareebad da „dasaqmebuli“ aR-

moCndeboda Zlieri mxaris winaSe iseTive daucveli, rogorc 

es moxdeboda, Sromis samarTali, rogorc dargi saerTod rom 

ar arsebobdes. amdenad, Sromis xelSekrulebis dadebisTanave 

baTilad cnoba eWvqveS daayenebda Sromis samarTlis fuZem-

deblur principebs. Sesabamisad, kanonis ganmartebisas, rode-

sac dRis wesrigSi dgas sakiTxi, Tu ra Sedegi unda mohyves 

Sromis xelSekrulebis formadaucvelobas, aucileblad unda 

iyos gaTvaliswinebuli garigebis baTilobis Sedegebis mimarT 
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Sromis samarTalSi aRiarebuli principi _ baTiloba ex nunc, 
riTac kanoniT dawesebuli savaldebulo werilobiTi formis 

pirobebSi srulad iqneba daculi mxareTa interesebs Soris 

balansi.716

SedarebisTvis, amerikis SeerTebuli Statebis Sromis 

samarTlis mixedviT, kidevac rom ar iyos xelSekruleba aR-

srulebadi, radgan igi TaRliTobis Sesaxeb kanonis fargleb-

Sia da ar aris dadasturebuli xelmowerili dokumentiT, 

muSaki uflebamosilia, ainazRauros am dasaqmebaSi gaweuli 

nebismieri momsaxurebis samarTliani da gonivruli Rireb-

uleba. garda amisa, iseTi doqtrinebis moxmobiT, rogorebicaa 

Sedavebis uflebis CamorTmeva (Estoppel) da usafuZvlo gamdi-

dreba, sasamarTloebi drodadro aRasruleben zepir SromiT 

xelSekrulebebs, romlebic eqceva TaRliTobis Sesaxeb kanonis 

farglebSi, damsaqmeblis usafuZvlo gamdidrebis an muSakisT-

vis usafuZvlo zianis miyenebis Tavidan asacileblad.717

maSasadame, miuxedavad gansazRvruli formis savaldebu-

loobisa, kanonmdebeli ar saubrobs misi daucvelobiT gamowveul 

Sedegebze. Sesabamisad, unda moxdes samoqalaqo kodeqsis 59-e 

muxlis pirveli nawilis gamoyeneba, magram ara pirdapiri analo-

giiT.718 SromiTi urTierTobebis xasiaTidan gamomdinare, baTi-

loba ver gamoiwvevs pirvandeli mdgomareobis aRdgenas. swored 

716 ix. xaJomia T., Sromis xelSekrulebis forma da arsebiTi pirobebi, 

wignSi: CaCava s. (red.), Sromis samarTlis uaxlesi cvlilebebis samarT-

lebrivi aspeqtebi, germaniis saerTaSoriso TanamSromlobis sazogadoe-

ba (GIZ), Tb., 2014, 38-39. SromiTi xelSekrulebis formis daucvelobis 

samarTlebriv SedegebTan dakavSirebiT, agreTve ix. xaJomia T., Sromi-

Ti xelSekrulebis gaformeba, wignSi: baqaquri n., Todria T., SveliZe z. 

(red.), saqarTvelos Sromis samarTali da saerTaSoriso Sromis stan-

dartebi, saxelmZRvanelo mosamarTleebis, iuristebisa da samarTlis 

pedagogebisaTvis, Sromis saerTaSoriso organizacia, Tb., 2017, 170-173.
717 ix. Goldman A.L., Corrada R.L., Labour Law in the USA, Kluwer Law InternaƟ onal, 
Alphen aan den Rijn, 2011, veli 145, 97.
718 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 293.
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amitom zusti analogiiT samoqalaqo kodeqsis danawesis gamoy-

eneba gaumarTlebelia. urTierTobis ararsebulad aRiareba Tu 

iwvevs dasaqmebulis uflebebis dausabuTebel xelyofas, aucile-

blad unda moiZebnos sxva gamosavali. Tu xdeba formis naklis 

gamosworeba faqtobrivi SesrulebiT, dadasturebiT an sxva sa-

SualebiT, urTierTobebi warmoSobilad unda CaiTvalos.719 amde-

nad SromiTsamarTlebriv urTierTobebze ar unda gavrceldes 

samoqalaqo kodeqsiT dadgenili normebi mxolod im SemTx-

vevaSi, Tu specialuri SromiTi kanonmdeblobiT gaTvaliswine-

bulia dacvis ufro maRali standarti, vidre es analogiuri 

valdebulebiTsamarTlebrivi urTierTobisTvis aris dadgeni-

li.720

xazgasasmelia, rom xelSekrulebis baTilobis (romelic 

arTmevs dasaqmebuls, faqtobrivi urTierTobis gagrZelebis 

SemTxvevaSi, Sesabamis uflebebs) Tavidan asacilebeli zusti 

wesebis dadgenas miRwevad Tvlian ara marto samarTlebrivi 

sicxadis TvalsazrisiT, aramed Sromis socialuri funqciis 

uzrunvelyofisTvisac. msgavsi SemTxvevebis mimarT unda mox-

des keTilsindisierebis zogadi principis gamoyeneba, romelic 

mosamarTles kreatiuli gadawyvetis meqanizmiT aRWuravs.721

aRsaniSnavia, rom jer kidev ekonomikuri politikisa da 

samarTlebrivi sakiTxebis qarTul-evropuli sakonsultacio 

centris (`jeplaki~) mier SemuSavebuli Sromis kodeqsis pro-

eqtis 28-e muxlis me-2 nawilSi iyo Camoyalibebuli msgavsi 

719 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 291.
720 ix. CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis 

mimarT moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis 

rekomendaciebi, wignSi: zaaliSvili v. (red.), Sromis samarTali (statia-

Ta krebuli) I, gamomc. „meridiani“, Tb., 2011, 65.
721 ix. boroni a., winaTqma, wignSi: CaCava s., zaaliSvili v. (red.), Sromis 

samarTali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, xiv. am 
sakiTxTan dakavSirebiT, aseve ix. simeone k.m., muxli 6, wignSi: boroni 

a. (red.), saqarTvelos Sromis kodeqsis komentari, gamomc. `meridiani~, 

Tb., 2016, sq. 30, 85-86.
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principi, romlis Tanaxmad, SromiTi xelSekruleba dadebulad 

CaiTvleba werilobiTi formis daucveladac, `Tu daqiravebu-

li damqiraveblis TanxmobiT faqtobrivad Seudga muSaobas~. 

proeqtis avtorebis ganmartebiT, SromiTi xelSekrulebis 

dadebis dros arsebuli nakli (baTilobis safuZveli), samoqa-

laqo samarTalSi moqmedi zogadi principisagan gansxvavebiT, 

ar xdis xelSekrulebas Tavidanve, anu dadebis momentidan, 

baTilad, aramed igi Zaladakargulad CaiTvleba mxolod ba-

Tilobis safuZvlis gamovlenis momentidan. amasTan, daqirave-

buli ar kargavs gaweuli samuSaosaTvis gasamrjelos miRebis 

moTxovnis uflebas.722

yovelive zemoTqmulidan gamomdinare, savaraudod, eWvs 

ar unda iwvevdes imis mizanSewoniloba, rom kanonmdeblobaSi 

moxdes miTiTeba im gansxvavebuli samarTlebrivi Sedegebis 

Taobaze, rac SromiTi xelSekrulebis formis daucvelobas 

SeiZleba mohyves.

7. Sualeduri Sejameba

maSasadame, zemoT ganviTarebul msjelobaSi gamoikveTa qarTvel 

avtorebSi arsebuli azrTa sxvadasxvaoba dasaqmebis Sesaxeb cno-

bis samarTlebrivi bunebis Taobaze. kerZod, warmoadgens Tu ara 

igi werilobiTi formis savaldebuloobis erT-erT gamovlinebas. 

nebismier SemTxvevaSi, mniSvnelovania is, rom aRniSnuli cnoba 

emsaxureba urTierTobis arsebobis mtkicebis gamartivebas, e.i. 

gaaCnia sicxadis funqcia, rasac didi datvirTva gaaCnia SromiT 

urTierTobaSi.

aseve dasabuTda imis mizanSewoniloba, rom saqarTvelos 

Sromis kodeqsis me-9 muxlis pirveli nawilis meore wina-

dadebaSi xelaxla moxdes miTiTeba gamosacdeli vadiT dade-

buli SromiTi xelSekrulebis formis daucvelobis samarT-

722 ix. adeiSvili l., kereseliZe d., saqarTvelos Sromis kodeqsis pro-

eqti da kontinenturi evropis qveynebis Sromis samarTlis zogierTi 

ZiriTadi principi, Jurn. `qarTuli samarTlis mimoxilva~, 6/2003-1, 14.
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lebriv Sedegebze, rac gamoricxavs normis araerTgvarovani 

ganmartebis SesaZleblobas.

garda amisa, germaniis federaluri sasamarTlos erT-er-

Ti gadawyvetilebis magaliTze, mkafiod gamoCnda, rom formis 

daucvelad dadebuli vadiani Sromis xelSekrulebis werilobiTi 

formiT Sedgena unda CaiTvalos baTili garigebis dadasturebad, 

ra SemTxvevaSic, urTierToba warmoSobilad CaiTvleba xelSek-

rulebis werilobiT gaformebis droidan.

dabolos, SromiTi urTierTobisaTvis damaxasiaTebel Ta-

viseburebaTa ganxilvis fonze, dadasturda imis saWiroeba, rom 

kodeqsSi miTiTebul iqnes im sxvagvar samarTlebriv Sedegebze, 

rac SeiZleba mohyves SromiTi xelSekrulebis formis daucv-

elobas.

mocemul TavSi ganxilul magaliTebze dayrdnobiT, Sei-

Zleba iTqvas, rom detalur wesebsa da faqtorebs, romlebic 

gamosayenebelia romelime erTi konkretuli xelSekrulebi-

saTvis, SeiZleba hqondes garkveuli niSan-Tvisebebi, Tu gansa-

kuTrebuli Taviseburebebi, rac ar aris gamoyenebadi, zogadad, 

xelSekrulebaTa mimarT. meore mxriv ki, arsebobs garkveuli 

ZiriTadi principebi, romlebic, Cveulebriv, gamosayenebelia 

faqtobrivad yvela xelSekrulebis mimarT, miuxedavad imisa, 

rom es principebi SeiZleba zogjer modificirebul iqnes 

konkretul SemTxvevebSi.723

rogorc Cans, garkveul SemTxvevebSi, zogadi wesebiT 

sakiTxis gadawyveta da zogadi samarTlebrivi mowesrigebis 

SemoReba, Sromis kodeqsis liberaluri sistemis gaTval-

iswinebiT, SeiZleba SeewinaaRmdegos mTeli sistemis logikur 

safuZvlebs. magaliTad, italiis praqtikaSi gamoaSkaravda, 

rom samoqalaqo samarTlis normebi ar aris xSirad sakmarisi 

iseTi SemTxvevebisTvis, romlebic im metad gansakuTrebuli 

sistemis birTvia, rac mravalmxriv gansxvavdeba zogadi sax-

elSekrulebo sistemisagan. amis magaliTia zogierTi fenomeni, 

723 ix. Taylor R., Taylor D., Contract Law: DirecƟ ons, 3rd Ed., Oxford University Press, 
Oxford, 2011, 14.
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romelic angrevs samoqalaqosamarTlebrivi xelSekrulebis 

principebis mTavar safuZvlebs.724 urTierTobis xasiaTi da Ta-

visebureba, xSirad, iTxovs im aRiarebuli principebidan gadaxve-

vas, rasac kerZo samarTali emyareba.725

724 Sdr. fusko f., muxli 41, wignSi: boroni a. (red.), saqarTvelos Sromis 

kodeqsis komentari, gamomc. `meridiani~, Tb., 2016, 414, 416.
725 ix. kikabiZe g., formis funqcia Sromis samarTalSi, upiratesad xelSek-

rulebis magaliTze, wignSi: CaCava s., zaaliSvili v. (red.), Sromis samar-

Tali (statiaTa krebuli) III, gamomc. „meridiani“, Tb., 2014, 251.
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VII. daskvna da rekomendaciebi

imis gaTvaliswinebiT, rom naSromis calkeul nawils axlavs 

Sualeduri Sejameba, am nawilSi mocemuli iqneba mxolod kvle-

vis Sedegad miRebuli ZiriTadi daskvnebi da rekomendaciebi.

1. Zvel qarTul samarTalsa da saqarTvelos samoqalaqo 

kodeqsis SemuSavebaze berZnul-romauli samarTlis gavlenis 

mxedvelobaSi miRebiT, saWiro iyo garigebis formis evolu-

ciis analizis dawyeba swored romis samarTlis ganviTarebis 

tendenciis SeswavliT. mTavari daskvna, rac mocemuli ana-

lizidan SeiZleba gakeTdes, aris is, rom romis samarTali, 

TandaTanobiT, formaluridan araformaluri garigebebisken 

ixreboda. misTvis nacnobi formebi cvlilebas ganicdida samo-

qalaqo brunvis moTxovnebis kvaldakval, rac saWiros xdida, 

rom isini maqsimalurad moqnili da Tavisufali yofiliyo.

2. bunebrivia, naSromSi Seswavlil iqna qarTuli feoda-

luri samarTlis periodic, ris Sedegadac, SesaZlebelia im 

daskvnis gamotana, rom am periodis qarTul samarTalSi mo-

qmedebda garigebis formis Tavisufleba da raime SezRudva 

mxolod gamonaklis SemTxvevas warmoadgenda.

3. cxadia, gverdis avla ver moxdeboda sabWoTa samarT-

lis periodis Seswavlisganac, ris safuZvelzec, SeiZleba imis 

Tqma, rom samoqalaqo brunvis interesebi ganapirobebda nebi-

smier usargeblo formalobaTa uaryofas da xdeboda mxolod 

im moTxovnebis SenarCuneba, romlebic saWiro iyo garigebis 

utyuarobisa, Tu kanonierebis uzrunvelsayofad.

4. mocemuli sakiTxis ganxilvam iseTi gansxvavebuli samar-

Tlebrivi sistemis farglebSic, rogoricaa angloamerikuli 

samarTali, aCvena is, rom masSi uari aris naTqvami istoriulad 

arsebul ritualur formalizmze da garda ramdenime saxis 

formasavaldebulo xelSekrulebisa, yvela sxva saxis xelSek-

ruleba formaTavisufalia.

5. ganxorcielebulma kvlevam aCvena, rom saxelSekrulebo 

samarTlis unifikaciis evropul instrumentebSic, naSromSi 
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ganxiluli ramdenime iurisdiqciis msgavsad, ganmtkicebulia 

formis Tavisuflebis principi, romlis SezRudva am zogadi 

wesidan gamonakliss warmoadgens.

6. naSromSi uaryofiTad aris Sefasebuli pozicia, rom-

liTac xelSekrulebis Tavisuflebis principis Semadgenel 

nawilad ar aris miCneuli garigebis formis Tavisufleba da 

dasabuTebulia, rom es ukanaskneli xelSekrulebis Tavisu-

flebis gamovlinebas warmoadgens, ramdenadac, xelSekrulebis 

Tavisuflebis ararsebobis pirobebSi, formis Tavisuflebis 

arsebobasac ar eqneba adgili.

7. marTalia, saqarTvelos samoqalaqo kodeqsidan arapir-

dapir gamomdinareobs formis Tavisuflebis principi, Tumca, 

kvlevam aCvena, rom Sesabamisi normis formulirebis bun-

dovaneba ar unda gaxdes imis Tqmis safuZveli, rom ar aris 

aRiarebuli formis Tavisufleba, radganac, am ukanasknelis 

ganmtkiceba ganpirobebulia xelSekrulebis Tavisuflebis 

principis arsebobiT da gamonaklisi formis Tavisuflebis 

principidan garigebis savaldebulo formis dadgeniT gamoix-

ateba.

8. asociirebis dRis wesrigiT saqarTvelos mier dasaa-

xloebel kanonmdeblobasa da saxelSekrulebo samarTlis 

unifikaciis zogierT evropul instrumentSi arsebuli mow-

esrigebis mxedvelobaSi miRebiT, mizanSewonilia, qarTvelma 

kanonmdebelma izrunos saqarTvelos kanonmdeblobaSi formis 

iseTi Tanamedrove saxis gaTvaliswinebaze, rogoricaa `myari 

matarebeli~.

9. `momxmareblis uflebebis dacvis Sesaxeb~ saqarTvelos 

kanonis proeqtis me-8 muxlis me-4 punqtis me-3 winadadebis 2011 

wlis 25 oqtombris 2011/83/EU direqtivasTan nawilobriv Sesa-

bamisobis gaTvaliswinebiT, sasurvelia, qarTvelma kanonmde-

belma daazustos, ra igulisxmeba `sxva saSualebis gamoyenebis 

SesaZleblobaSi~, raTa gamoiricxos zepiri xelSekrulebis 

dadebis SesaZleblad miCneva da moxdes myari matareblis meS-

veobiT misi dadebis gaTvaliswinebac, riTac Tavidan iqneba 
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acilebuli aRniSnuli debulebis momxmareblis sazianod in-

terpretirebis albaToba.

10. rekomendebulia saqarTvelos samoqalaqo kodeqsis 

me-11 TavSi turistuli momsaxurebis xelSekrulebis formis 

Sesaxeb normis Semotana, raTa igi SesabamisobaSi movides 2015 

wlis 25 noembris 2015/2302/EU direqtivasTan.

11. mizanSewonilia, qarTvelma kanonmdebelma moawesrigos 

2009 wlis 14 ianvris 2008/122/EC direqtivaSi gansazRvruli 

xelSekrulebebi, raTa SesaZlebeli gaxdes asociirebis Sesaxeb 

SeTanxmebaSi mocemul am dokumentTan saqarTvelos kanonmde-

blobis daaxloeba.

12. `eleqtronuli dokumentisa da eleqtronuli sando 

momsaxurebis Sesaxeb~ saqarTvelos 2017 wlis 21 aprilis kan-

onis me-4 muxlis me-2 punqtis blanketuri xasiaTisa da ger-

maniis samoqalaqo kodeqsis midgomis gaTvaliswinebiT, saWiroa 

saqarTvelos kanonmdeblobaSi ganisazRvros is SemTxveve-

bi, rodesac konkretul garigebebTan an xelSekrulebebTan 

mimarTebiT, romlebic werilobiT unda daidos, gamoricxu-

li iqneba mxareTa SeTanxmeba eleqtronuli formis gamoyene-

baze, rodesac werilobiTi forma ganzraxvis seriozulobis/

gafrTxilebis funqciis matarebelia. Sesabamisad, qarTveli 

kanonmdeblis mxridan amgvari SemTxvevebis gauTvaliswineblo-

ba ar unda Sefasdes maTTan mimarTebiT formis Tavisuflebis 

moqmedebad.

13. mizanSewonilia, ar moxdes saqarTvelos samoqa-

laqo kodeqsis 892-e muxlis pirveli nawilis sityvasityviTi 

ganmarteba da gamoyenebul iqnes teleologiuri interpre-

tacia, romlis safuZvelzec, Tavdebobis namdvilobis form-

aluri kriteriumis dasakmayofileblad sakmarisad CaiTvleba 

erTi dokumentis arsebobac, Tu masSi asaxuli iqneba rogorc 

Tavdebis gancxadeba, ise Tavdebis pasuxismgeblobis raodeno-

brivad gansazRvruli maqsimaluri Tanxa.

14. garkveul saxelSekrulebo urTierTobaTa samarT-

lebrivi bunebisa da sasamarTlo praqtikis Sejerebis safuZ-
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velze, SeiZleba im daskvnis gamotana, rom Tu adgili aqvs 

uZravi nivTis gadacemas iseTi garigebis/xelSekrulebis safuZ-

velze, romlis dasadebad ar aris gaTvaliswinebuli savalde-

bulo forma, sakuTrebis gadasacemad mainc iqneba aucilebeli 

Sesabamisi formis dacva.

15. aucilebelia, gadaixedos besa da winare xelSek-

rulebis erTmaneTTan gaigivebis Taobaze aramarTebulad dam-

kvidrebuli sasamarTlo praqtika da mkafiod moxdes am ori 

institutis erTmaneTisagan gamijvna, risTvisac iuridiuli 

meTodebis moZRvreba myar safuZvels qmnis.

16. kvlevam aCvena, rom formis daucvelobis safuZvliT 

anderZis gabaTilebis sakiTxis Sefaseba sasamarTlos prerog-

ativas unda warmoadgendes, romelic gansazRvravs, amgvari 

samarTlebrivi Sedegis dadgomisaTvis ramdenad mniSvnelovani 

darRvevebia saxeze.

17. rekomendebulia, gadaixedos qvemdgomi instanciis sa-

samarTloebSi arasaTanadod ganviTarebuli praqtika da ar 

moxdes sacxovrebeli sadgomiT sargeblobisas warmoSobil 

urTierTobebTan iseTi SemTxvevebis gaigiveba, rodesac ga-

rigeba dadebulia formadaucvelad, Tumca mocemuli urT-

ierToba ar gamomdinareobs `sacxovrebeli sadgomiT sarge-

blobisas warmoSobili urTierTobebis Sesaxeb~ saqarTvelos 

kanonidan.

18. mizanSewonilia, ar moxdes saqarTvelos samoqalaqo 

kodeqsis 3111 muxlis me-2 nawilis sityvasityviTi ganmarteba 

praqtikaSi da mxedvelobaSi iqnes miRebuli mocemuli normis 

sasamarTloseuli interpretacia, ris Sedegadac, gamonaklis 

SemTxvevebSi, ar CaiTvleba darRvevad is, rom mxareTa mier 

garigebaze xelmowera ganxorcielda uflebamosili piris Tan-

daswrebiT, Tumca es ar momxdara uSualod maregistrirebel 

organoSi.

19. garigebis formisa da uZrav nivTze uflebis sajaro 

reestrSi registraciis urTierTmimarTebis analiziT gamoi-

kveTa, rom registracia ar unda CaiTvalos formad, ramdena-
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dac ar warmoadgens xelSekrulebis gamoxatvisaken mimarTul 

samarTlebriv moTxovnas, aramed ganapirobebs xelSekrulebis 

efeqtianobas.

20. rekomendebulia, sasamarTloebma saxelmZRvanelod 

gamoiyenon bolodroindeli praqtika da mxedvelobaSi miiRon 

adamianis uflebaTa evropuli sasamarTlos midgoma qorwinebis 

gareSe erT ojaxad mcxovreb pirTa samarTlebriv mdgomareo-

basTan dakavSirebiT, ris safuZvelzec, SesaZlebeli iqneba mx-

areTa Soris saqorwino urTierTobis arsebobis dadgena, qor-

winebis registraciis faqtis saxeze arqonis miuxedavad.

21. SromiTi xelSekrulebis formis daucvelobis samar-

Tlebriv SedegebTan mimarTebiT samoqalaqosamarTlebri-

vi mowesrigebis gamoyenebis farglebis analizma aCvena imis 

mizanSewoniloba, rom qarTul realobaSi myarad damkvidrdes 

kontinenturi evropis qveynebSi moqmedi xelSekrulebis Senar-

Cunebis principi, romelic gulisxmobs, rom werilobiTi for-

mis daucveloba ar ganapirobebs SromiTi xelSekrulebis ba-

Tilobas, SromiTi urTierTobis gansakuTrebuli bunebidan 

gamomdinare.
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ment, the Council, the European Economic and Social CommiƩ ee and the 
CommiƩ ee of the Regions on the Commission Work Programme 2015: A New 
Start, COM(2014) 910 Final;

CommunicaƟ on from the Commission to the European Parliament, the Coun-
cil and the European Economic and Social CommiƩ ee - Digital Contracts for 
Europe - Unleashing the PotenƟ al of E-commerce, COM(2015) 633 Final;

Council DirecƟ ve 93/13/EEC of 5 April 1993 on Unfair Terms in Consumer 
Contracts (OJ L 95, 21/04/1993, p. 29);

DirecƟ ve (EU) 2015/2302 of the European Parliament and of the Council of 25 
November 2015 on Package Travel and Linked Travel Arrangements, Amend-
ing RegulaƟ on (EC) No 2006/2004 and DirecƟ ve 2011/83/EU of the European 
Parliament and of the Council and Repealing Council DirecƟ ve 90/314/EEC 
(OJ L 326, 11/12/2015, p. 1);

DirecƟ ve 2011/83/EU of the European Parliament and of the Council of 
25 October 2011 on Consumer Rights, Amending Council DirecƟ ve 93/13/
EEC and DirecƟ ve 1999/44/EC of the European Parliament and of the Council 
and Repealing Council DirecƟ ve 85/577/EEC and DirecƟ ve 97/7/EC of the Eu-
ropean Parliament and of the Council (OJ L 304, 22/11/2011, p. 64);

DirecƟ ve 2008/122/EC of the European Parliament and of the Council of 14 
January 2009 on the ProtecƟ on of Consumers in Respect of Certain Aspects 
of Timeshare, Long-term Holiday Product, Resale and Exchange Contracts (OJ 
L 33, 03/02/2009, p. 10);

DirecƟ ve 2000/31/EC of the European Parliament and of the Council of 8 June 
2000 on Certain Legal Aspects of InformaƟ on Society Services, in ParƟ cular 
Electronic Commerce, in the Internal Market (‘DirecƟ ve on Electronic Com-
merce’) (OJ L 178, 17/07/2000, p. 1);
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Proposal for a DirecƟ ve of the European Parliament and of the Council on 
Certain Aspects Concerning Contracts for the Supply of Digital Content, 
COM(2015) 634 Final;

Proposal for a DirecƟ ve of the European Parliament and of the Council on 
Certain Aspects Concerning Contracts for the Online and Other Distance Sales 
of Goods, COM(2015) 635 Final;

Proposal for a RegulaƟ on of the European Parliament and the Council on a 
Common European Sales Law, COM(2011) 635 Final.

v) damxmare masala

ganmartebiTi baraTi `momxmareblis uflebebis dacvis Sesaxeb~ 

saqarTvelos kanonis proeqtze;

ganmartebiTi baraTi „eleqtronuli dokumentisa da eleqtro-

nuli sando momsaxurebis Sesaxeb“ saqarTvelos kanonis proeq-

tze;

ganmartebiTi baraTi #07-5/538 ̀ sacxovrebeli sadgomiT sarge-

blobisas warmoSobili urTierTobebis Sesaxeb~ saqarTvelos 

kanonSi damatebebis Setanis Taobaze saqarTvelos kanonis pro-

eqtze;

ganmartebiTi baraTi kanonproeqtze „sacxovrebeli sadgomiT 

sargeblobisas warmoSobili urTierTobebis Sesaxeb“;

ganmartebiTi baraTi saqarTvelos organul kanonSi `saqarT-

velos Sromis kodeqsi~ cvlilebis Setanis Sesaxeb~ saqarT-

velos organuli kanonis proeqtze;

darjania T., cxrili, saqarTvelos samoqalaqo kodeqsis re-
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formis saWiroebebi, evrokavSiris proeqti: „kerZo da adminis-

traciuli sistemebis ganviTarebis xelSewyoba saqarTveloSi“, 

24/04/2016;

erTis mxriv, saqarTvelosa da meores mxriv, evrokavSirs da ev-

ropis atomuri energiis gaerTianebas da maT wevr saxelmwifoe-

bs Soris asocirebis Sesaxeb SeTanxmebisa da saqarTvelosa da 

evrokavSirs Soris asocirebis dRis wesrigis ganxorcielebis 

2016 wlis erovnuli samoqmedo gegmis Sesrulebis eqvsi Tvis 

angariSi;

kniperi r., winadadebebi saqarTvelos samoqalaqo kodeqsis cv-

lilebebTan dakavSirebiT avtorebis mixedviT (dasasrulebe-

lia), evrokavSiris proeqti: „kerZo da administraciuli siste-

mebis ganviTarebis xelSewyoba saqarTveloSi“, 05/2016;

kniperi r., saqarTvelos samoqalaqo kodeqsi _ kodeqsis ZiriTa-

di struqtura da cvlilebebi: aris Tu ara modernizaciis 

saWiroeba?, evrokavSiris proeqti: „kerZo da administraciuli 

sistemebis ganviTarebis xelSewyoba saqarTveloSi“, 13/04/2016;

konstituciuri sarCeli #860 („saqarTvelos moqalaqeebi _ 

giorgi okujava, elene sxirtlaZe, giorgi Rlonti da sxvebi 

saqarTvelos parlamentis winaaRmdeg“);

mesxiSvili q., samoqalaqo kodeqsSi arsebul da praqtikaSi 

gamovlenil problemaTa analizi, evrokavSiris proeqti: „ker-

Zo da administraciuli sistemebis ganviTarebis xelSewyoba 

saqarTveloSi“, 13/06/2016;

`momxmareblis uflebebis dacvis Sesaxeb~ saqarTvelos kanonis 

proeqti;

saqarTvelos uzenaes sasamarTloSi mosamarTleTa regularu-
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li Sexvedrebis Sedegad samoqalaqo da administraciuli samar-

Tlis sferoSi SemuSavebuli rekomendaciebi da samoqalaqo 

samarTlis sakiTxebze saqarTvelos uzenaesi sasamarTlos erT-

gvarovani praqtika, saqarTvelos uzenaesi sasamarTlo, Tb., 

2011;

saqarTvelos uzenaesi sasamarTlos erTgvarovani praqtika 

samoqalaqo saqmeebTan dakavSirebiT, Tb., 2007;

saqarTvelos sakonstitucio sasamarTlos 2017 wlis 7 Teberv-

lis #1/5/860 saoqmo Canaweri;

xubua g., ToTlaZe l. (red.), ganmartebiTi iuridiuli leqsiko-

ni, gamomc. “Berliner WissenschaŌ s-Verlag”, berlini, 2012;

Global Guide to Electronic Signature Law: Country by Country Summaries of 
Law and Enforceability, Adobe Systems Incorporated, 2015.

z) internetresursi

<http://ec.europa.eu/smart-regulation/roadmaps/docs/2016_just_023_
evaluaƟ on_consumer_law_en.pdf>;

<hƩ p://ec.europa.eu/newsroom/just/item-detail.cfm?item_id=59332>;

<http://ec.europa.eu/justice/policies/civil/docs/dcfr_outline_edition_
en.pdf>;

<hƩ p://www.economy.ge/?page=projects&s=18>;

<hƩ p://eulegalreform.ge/>;

<hƩ p://www.eurcontrats.eu/site2/newdoc/Norme%20_Libro%20I-inglese_.pdf>, 
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<hƩ p://www.eurcontrats.eu/site2/newdoc/Norme%20_LibroII -inglese_.pdf>;

<hƩ p://www.gccc.ge>;

<hƩ p://info.parliament.ge/fi le/1/BillReviewContent/120592?>;

<http://www.jus.uio.no/lm/eu.contract.principles.parts.1.to.3.2002/doc.
html>;

<http://or2020.ch/Content/GetAttachment?attachmentGuid=5db8f09f-
5179-44b1-9e20-44d9ae3981ab>;

<hƩ p://www.trans-lex.org>;

<http://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-
book.pdf>;

<hƩ p://www.unidroit.org/english/principles/contracts/principles2010/inte-
gralversionprinciples2010-e.pdf>.

T) personaluri interviuebi

mosamarTle (Tbilisi), personaluri interviu, 23/09/2015;

mosamarTle (Tbilisi), personaluri interviu, 23/09/2015;

mosamarTle (rusTavi), personaluri interviu, 24/09/2015;

mosamarTle (Tbilisi), personaluri interviu, 28/09/2015;

mosamarTle (baTumi), mosamarTle (baTumi), mosamarTle (baTu-

mi), personaluri interviu, 06/10/2015.
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