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INTRODUCTION

] ' Nature of Research

In discussing the question of how human rights are observed

in some country, it is important to agree first on the level at

which the discussion is being conducted. 1In any country, no
matter how strong the government's inclination in favor of defense
of human rights, individuals'“rights are violated and, apparently,
will be.violated both by private persons and state employees,

and that is why conclusions concerning observance of human rights

will vary depending on the level at which the problem is discussed.

Without claiming to draw a complete picture, let me note four

possible levels of such discussion:

1. Violation of human rights by private persons through
criminal infringement of the rights of individuals or as a
consequence of conflict situations not cﬁnhected with criminal
infringement, including conflict situations arising from the fact

that a sizable portion of the population subscribes to views on

the rights of the person contrary to those guarantees of subjective

rights that are recognized by modern civilization.

2. Violation of human rights or impossibility of defense

of human rights resulting from a low state of legal consciousness
or a low state of competence among the state employees responsible

for the defense of rights.
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3. Violation of human rights resulting from the striving of
some group fighting to attain power, or to retain the power it already
has. An example of this can be the case where the ruling group
resorts to systematic violation of human rights as part of state policy
in order to reduce the prospects of tﬁis group's losing power in the

future.

4. Violation of human rights resulting from the fact that the
majority of the population, or particular social groups, or the
ruling group follows a specific ideological system, if this ideolo-
gical system dictates its principies in the sphere of social,
economic or legal relations.

With respect to the question of effectuating the Covenant on
civil and political rightsf all four listed levels are important for
the discussion. However, in the present research I shall limit
myself to examining the question on the third and fourth of the
designated levels on grounds that discussién on the first and second
would require very elaborate sociological research and such dis-
cussion would not always be related to the responsibility of the
government for the violation of rights. By contrast, my tasks comprise
in the main the discussion of legal problems connected with the
place of the Covenant in Soviet law, the confirmation of the norms
of the Covenant in Soviet legislation and the correspondence of

Soviet legal practice in general to the norms of the Covenant.

* Hereafter referred to as Covenant
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In my discussion, I will proceed from the principle of goodwill,

in the sense that an assertion that some norm of the Covenant is on
the whole effectuated in the Soviet Union will not be required to
produce iron-clad evidence on the point and will be accepted on
faith insofar as there are no substantive reasons to doubt the claim.
On the other hand, assertions concerning violations of the Covenant

or inadequate effectuation of the norms of the Covenant will rely

on citation of:

a. laws (zakony) and official acts of state institutions;*

b. court decisions and other documents from legal practice,
and official publications;

C. concrete eye-witness accounts by third parties or existence
of systematic testimony by interested parties; . A ;

d. the fact of existence of such testimony without its
concrete analysis.

In that connection, citations of type 1l or 2 will count as
evidence of violations of the Covenant or inadequate effectuation
of the norms of the Covenant; citations of type 3 or 4 will count as
serious grounds for recommending further iﬁvgstigation of the
question.

An important source of information concerning observance of

the Covenant is official Soviet statements, including statements in

* Following the precedent of Soviet legal literature, I frequently i
treat as laws (zakonodatel'stvo) also the edicts of the Presidiums
of the Supreme Soviets confirmed by law. This is traditional, though
formally inaccurate.
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the United Nations and the report of the USSR representative in the
Committee on human rights, along with the replies of the Soviet
representative to the questions by members of the Committee (108th,
109th and 112th session of ‘the Committee on Human Rights).*

The principle of goodwill, mentioned above, does not, however,
preclude remembering that official Soviet statements can be used
oné-sidedly -- only as evidence of the brilliant implementation of
the covenants by the Soviet Union, provided, of course, that one
does not resort to careful analysis of the ommissions in these
statements.** In general, one should remember that, in contrast
with many areas of social life regarding which Soviet official

figures are sometimes compelled to recognize the existence of phenomena

which for decades had been known as temporary shortcomings, Soviet

official statements concerning the effectuation of fundamental civil
and political human rights in the USSR unreservedly dwell, as a

rule, only on the successes.

* UN Documents CCPR/C/1/ADD. 22(January 31, 1978; CCPR/C/SR. 108,
109, 112) (October 26-28, 1978). Here the discussion concerns the
Soviet Union as a whole, and the statements and reports of the union
republics are not discussed. Hereafter, I refer to these documents
as Committee Sesssions. ‘

** Here is an example of such an analysis of omissions. At the 109th
session of the Committee, the representative of the FRG posed a question
concerning whether there existed Jewish or German schools in the Soviet
Union. The answer of the Soviet representative (session 112) contained

a general statement: "...each republic, region or district has its own
schools, in which the national language is taught." And further: "There
exists a Jewish autnomous region, German schools function." Thus, the

Soviet representative gave a direct answer concerning the existence of
German schools, but concerning Jewish schools gave an answer that

was intended to create the impression that Jewish schools also exist
inasmuch as there exists a Jewish autonomous region and inasmuch as it
was said earlier that each (national) region has its own schools with
instruction in the national language. However, it is known that there
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In this paper I devote most attention to the analysis of Soviet
legislation, references to which have the greatest strength of evidence.
Frequently, also, I use examples from juridicial practice (selected
examples at the end of the paper have been prepared by L.Alexeyeva
and Pavel Litvinov).* But I want to point out that the use of example
is episodic: first, because of the known difficulties in obtaining
m;ny—sided information on Soviet juridical practice, and second,
because in certain instances there is a large number of examples and
the systematic usage of them would have overloaded the text. .

Whenever the author mentions the availability of the evidence
in a mentioned case, he is prepared to furnish additional materials
from the Khronika Press Archives.

Frequently in this research references occur to documents and

facts dating from the time preceding the entry of the Covenant into

force on the territory of the USSR. This occurs in those cases where

there is evidence concerning the persistence of practice reflected

in these documents or references to facts. The problem is that infor-

-~

are no schools wi*h instruction in the Jewish language or courses

of the Jewish language in the Soviet Union, as is confirmed by a
letter from the representative of the Birobidzhan department of gublic
education to an inquiry by Mogilever ("Social Problems," Issue 3,
Samizdat). As far as one can judge, the Committee on Human Rights,
established in accordance with the Covenant, has no special procedure
for analyzing such omissions in the replies of representatives of
states parties to the Covenant.

* In the text, references to examples are marked by numbers in
brackets. The first number designates the number of the Article of
the Covenant; the second, the number of an example or group of
examples. Article 18 is an exception: examples for this article are
arranged by subject.
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mation about facts and legal practice sometimes antedates by several

years the receipt in the west of documents confirming these facts
and practice: the desire to give the research a more documented

character impelled me to use such references to documents and facts.

The methodological validity of this approach is a.so confirmed by

official Soviet statements that the ratification of the Covenants dig
not r2quire the introduction of amendments to legislation and practice
since, in the opinion of Soviet official figures, the guarantees of

the Covenant had been effectuated earlier as well.

Concerning the Leading Position of the Communist

Party of the Soviet Union

l(v
The fact that the Soviet state is under the total control of the

Communist party of the Soviet Union is widely known.and I will not
in this text return each time to proofs of this fact.

Party control over the Soviet state has not received legal
elaboration full enough to be considered a match to what is effectuated
in practice. Throughout the entire histéry of the Soviet state,
starting at any rate with the disbanding of the Constituent assembly
in 1918, the party of the Bolsheviks, subsequently renamed the
Communist party of the Soviet Union, has exercised total control
over the activity of the state in Russia and then in the USSR. This
fact has never been reflected in Soviet legislation fully: the

maximum degree of its attestation was achieved in the USSR Constitution




of 1977, which states (Art.6):

"The leading and guiding force of Soviet society and the nucleus
of its political system, of all state organizations and public orga-
nizations, is the Communist Party of the Soviet Union..."

Even without mentioning the numerous, commonly known facts
concerning party control over the state, those words of the Soviet
Constitution indicate that, in analyzing practice relating to the
effectuation of human rights in the Soviet Union, one must pay
attention not only to the prescriptions of the law and accounts df
legal practice, but also to party documents, including the Statute
of the CPSU and the Program of the CPSU;<,These party documents are
not laws, in no way obligate those who do not belong to the Communist
Party,* yet analysis of their contents is often imperative for
accurate description of the working of specific social-juridical
institutions.

Hereafter I shall take as established without further proof

the fact of party control over the state, like the well-known facts

that the overwhelming majority of important government posts, including

posts connected with the exercise of executive and judicial power,
is occupied by members of the Communist Party who are obliged to
fulfill the dictates of party documents.

Neither will I seek to prove each time the generaliy knowﬂ fact

that in the Soviet Union there exists a state ideology, preached by

* This explains why, as a rule, the documents of the movement
for defense of the law analyze the correspondence of legal practice
only to the laws while wholly ignoring party documents, since only
the laws are mandatory for citizens and for regulating the conduct
of the authorities towards citizens.

axidas




the Communist Partv, and that the development of social thought and

culture and education is subordinated to this state ideology. This,

too, is a generally known fact; it has found no reflection in the

law, except perhaps for an allusion in the preamble to the Soviet

Constitution, where it is stated that the Soviet people consecrate

the bases of the sociél structure in the Constitution, "guided by

the ideas of scientific communism..." Like the party documents,

the state ideology is not mandatory for every resident of the USSR;

no law obliges people to follow this ideoclogy. However, its existence

acts as an essential factor in determining to what extent people may

enjoy rights connected with the exchange of information, religion,

the development of culture and education. |

. ; i i his text about

" iﬁgoégggznggie;ari; Zié ééﬁginzginiéegiggs ig the contemporary

Soviet Union, I use Soviet terminology wi;hqut gnalyzing whether
such usage corresponds to the Marxist-Leninist ideology.

VLS e e _
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1. All peoples have the right of self-determination. By virtue
of that right they freely determine their political status and
freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their
natural wealth and resources without prejudice to any obligations
: arising out of international economic co-operation, based upon the
- principle of mutual benefit and international law. In no case may
a people be deprived of its own means of subsistence.

3. The States Parties to the present Covenant, including those
having responsibility for the administration of non-Self-Governing
and Trust Territories shall promote the realization of the right of
self-determination, and shall respect that right, in conformity
with the provisions of the Charter of the United Nations.

1. The difficulties of interpretation of the ter& people in

this article are quite obwious, these difficulties applying equally
to all federal states whose national minorities, customarily called
peoples in the demogeographic sense, might aspire to seif-determina-

tion and the free establishment of their political status.*

* Without engaging in a detailed analysis of the term people,
let me note that in the documents of the United Nations the term
people is used both where is meant a people in the demogeographic
sense and a people possessing its statehood, as distinct from the
term nation which is customarily used to denote a people possessing
statehood.

The latter proposition is confirmed by the very designation of .
the United Nations Organization, whose members can only be states,
i.e., representatives of peoples possessing statehood. As can be
seen from numerous documents, the term "people" is used in a wider
sense. Resolution 1803 (XXVII) of the General Assembly of December 14,
1962, on inalienable sovereignty over natural resources provides an
example of the use of the terms "pecple" and "nation" simultaneously,
when referring to the right of peoples and nations to inalienable
sovereignty over their natural wealth. In the UN documents is also
used the concept of "national minorities" and "ethnic groups" --
it is far from always possible to draw a rigid line between these
concepts and the concept of "people".
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The Soviet Union consists of fifteen union republics and a

large number of autonomous republics, autonomous regions and autono-

Dbl b i

mous areas. Some national minorities that are quite entitles to
claim to be called separate peoples are not taken into account in

} this administrative allocation. According to the Soviet Constitution,
the right of self-determination, more precisely -- the right of
secession from the Soviet Union, is recognized only for union repub-
lics: nowhere is anything said about the right of self-determination
of an autonomous republic -- neither its right of secession from the
Union, nor its right of transfer to another union republic, nor its

right to change its status of autonomous republic. The same is true

of autonomous regions and autonomous areas. Having said this, I will
confine myself to a discussion of the right of peoples of union
republics to self-determination, leaving asise the question of such
a right of peoples not possessing a union-republic statehood.
However, in discussing the second point of this article, it is
natural to depart from such an artificial interpretation of the term
people and treat as people a sufficiently numerous ethnic group

that in the historical and geographic sense is usually considered

a people.

The Right of a People Freely to Determine Its

Political Status

2. 1In Soviet legal literature, it has long been the accepted ;
view that this right of a people of a union republic is fully

realized by virtue of the fact that the Treaty on the formation of
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the USSR of 1922 and the Constitutign of 1977, and the preceding
Constitutions featured an article on the right of a union republic
to secede from the Soviet Union. The representative of the USSR
in the Committee on human rights confirmed that this right can be
resorted to,'mentioning that the union republics have a common
frontier with states that are not part of the Soviet Union. Aalthough
the designated fact constitutes a not insignificant element in dis-
cussing the possibility of factual secession of a union republic,
nevertheless the correctness of this fact by itself does not yet
guarantee the actual possibility of a union republic's secession
from the USSR.

3. Not a single legislative act exists defining the procedure
for the separation of a union republic from the Union state, the
procedure for initatiﬁg discussion on that subject or the procedure
for adopting a decision. Mention of such procedures is absent even
in the original treaty on the formation of the Union of Soviet
Socialist Republics of 1922, where it is merely said that "every
union republic is guaranteed the right of free secession from the
Union" (Art.26).

4. The law likewise contains no description of the procedure
for depriving a union republic of its status. In 1956, the Karelo-
Finnish SSR was transformed into the Karelian autonomous republic
by a law adopted by the USSR Supreme Soviet on July 16, 1956, which
referred to "the desires of the workers" of this republic; vyet,

desires were not ascertained through any legal procedure such as a
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referendum, which gives reason to state that in the legal sense
these desires simply did not exist. In principle, the union authori-
ties retain the possibility of depriving any republic of union
republic status in the event it is inclined to secede from the Union.
5. Inasmuch as there are no indications in the laws concerning
the procedure for deciding the question of secession of a union
republic, it is natural to figure that the responsibility for
adopting such a decision lies with the supreme organ of power of the
union republic -- the Supreme Soviet of the union republic.
However, from what follows it is clear that the Supreme Soviet of a
union republic is not that organ through which the people of a union
republic can freely determine its political status. As was stated
above, all the activity of state organs, including activity connected
with the organization'of elections to the supreme soviets of union
republics, is controlled by the Communist Party of the Soviet Union,
while in designing the structure of the Communist Party no use is
made of the principle of national autonomy that is formally used in
designing the structure of state organs. Although the name of
republican party organizations indicates in what national republic

the given party organization* functions (for example, in the

Ukrainian SSR -- it is the Communist Party of the Ukraine, in the
Georgian SSR -- it is the Communist Party of Georgia, etc.), nonethe-

less these republican party organizations, according to the Statute

* With the exception, however, of the Russian Federation. Russia
does not have a separate republican organization that could be called
the Communist Party of Russia.

o a— e B o - ﬁ
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of the CPSU, are only part of the CPSU, and their task, together

with the territorial, regional, area; city and district party organi-
zations, boils down to carrying out within the territory under their
jurisdiction "all the work for effectuating the policy of the party"”
and organizing "the execution of the directives of the Central
Committee of the CPSU" (Statute of the CPSU, Art.41). In the structure
of the Communist Party of the Soviet Union the republican communist
organization has no autonomy whatever, and in the Statute of the

CPSU there is nothing like the right of a republican communist organi-
zation to secede.

Thus, in practice, the secession of a republic could occur only
with the consent of the Communist Party of the Soviet Union, which
means that not a single people possessing unicn republic statehood
within the framework of the USSR, including the Russian people, can
freely determine its political status.

6. There can be no recognition of the right of a people to
establish its political status without sanction of the right to dis-
cuss the gquestion of its political status. Although the law contains
no direct prohibition against discussing this guestion and although
the criminal law does not prescribe any punishment for discussing
this question, practice shows that persons who have attempted to
discuss the question of secession of a union republic are subjected
to criminal punishment on charge of engaging in anti-Soviet propaganda,
with the further possibility on such occasions of accusations being
leveled of incitement to national hatred or even treason to the

Motherland (Arts. 1,7,1lb and ¢ of the Law on State Crimes). (1-1,2,3)
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7. In the main, all guarantees of rights contained in the

e

Covenant concern respect for and effectuation of the rights of all
those residing on the territory of the state and falling under its
jurisdiction. However, Art.l is set apart in a separate section and

é treats of all peoples, irrespective of whether these peoples fall
under the jurisdiction of the state party to the Covenant. By dint

q of Article 1, para.3, the Soviet Union undertook to "promote the
realization of the right of self-determination and...respect that

s right" toward all peoples; that is why the question of observance of
the Covenant by the Soviet Union includes, in particular, the question
\ whether it does not impede the self-determination of peoples not
falling under its jurisdiction and participate in international

f organizations which factually impede the self-determination of peoples.

8. The territory of the Baltic states =-- Lithuania, Latvia and

Estonia -- was occupies by Soviet troops in 1940 in accordance with
the Soviet-German boundary and friendship treaty of 1939. Aalthough
the treaty was subsequently denounced, the territory was not freed.

The Baltic states were joined to the Soviet Union as union republics

based on the request of the seims of Lithuania and Latvia and the

E o

State duma of Estonia.* No matter what the procedure whereby-was
formalized the entry of these states into the Soviet Union, including
the use of dubious results of plebiscites, it must be considered
inadequate from the point of view of what must be regarded as the
free expression of the will of the people, for at the time Soviet

troops already occupied the territory of these states. Since the

* Laws of the USSR of Aug.3,5, and 6,1940, SZ SSSR, 1975, Vol.l.
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time the Covenant went into effect, the Soviet Union has initiated
no steps that might be attributed té an intent to ascertain the

real wishes of the peoples of the Baltic states and show respect for
their right of self-determination.

9. In the postwar period, the Soviet Union made positive
efforts on the territory of Eastern Europe to establish political
regimes acceptable to itself in the countries within its sphere of
influence. Formally, the peoples of these countries retain their own
statehood; however, they find themselves in strong political
dependency on the Soviet Union, not only as regards their interna-
tional behavior, but also as regards their internal structure and
internal policies. It can be argued that this state of affairs
deprives them of meaningful self-determination. Mass actions in
East Germany, in Hungary (1956), in Czechoslovakia (1968), and in
Poland quite convincingly demonstrate that the peoples of these
countries would prefer to invoke their right of self-determination
if they had such an opportunity. From the time when the Covenant
went into effect the Soviet Union has instituted no steps that would
attest to its intent to respect in the future the right of these
peoples to self-determination.

In 1968, after the entry of the troops of the Warsaw Pact into
Czechoslovakia, some Soviet publications and Soviet official state-
ments articulated the doctrine which in western literature came to
be called a "Doctrine of limited sovereignty." According to this

point of view, which is evidently shared by the Soviet Union, the

- . —= e ~ e e
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socialist states of Eastern Europe may be considered sovereign
states only as long as, in the opinion of their partners in the
Warsaw Pact, nothing threatens the bases of the existing political
order in these states. As soon as there is a real threat of substan-
tial change of the political order or, in the words of the champions
of that doctrine, a threat to socialism, the states members of the
Warsaw Pact may decide that they have the right to violate the
sovereignty of that state, as was shown in 1968.

The intervention of the Soviet Union in Afghanistan represents
a direct and flagrant violation of the article of the Covenant

concerning the right of self-determination.* F

* Discussion. Professor L.Lipson has drawn my attention to the
fact that in most writing on contemporary international law the
status of a satellite (referring, for example, to the countries of {
Eastern Europe) does not amount to a violation of the right of self- ;
determination. Even if we agree to consider that the existence of
overly tight mutual bonds between states whereby the political order
and policy of one state are determined by the wishes of the other
state does not constitute a violation of the right of self-determina-
tion, even in that case direct foreign military intervention entailing
the change of government of a state must be considered a violation
of the right of the people to self-determination. I think that if
in international law it is the practice to consider that the right
of self-determination of the peoples of Eastern Europe is not being
A violated, then this is either a convenient formal presumption, or a
consequence of the fact that Soviet legal doctrine has exerted a
strong influence on contemporary international law. Evidence of
that phenomenon may also be discovered in other situations.

The term self-determination means, according to Webster's

; dictionary (Avenel books, N.Y., 1978), "the right of the people to
decide upon its own political status or form of government." The term
is used in the same sense in UN documents. The UN declaration on

the granting of independence to colonial countries and peoples declares: 1!

"2. All peoples have the right to self-determination; by virtue
of that right they freely determine their political status and freely
pursue their economic, social and cultural development."

e ¢ i A
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The Right of a People Freely to Realize

Its Economic, Social and Cultural Development

10. Not a single people in the Soviet Union, including the
Russian people, can in practice exercise its right freely to
realize its economic, social and cultural development due to the
total control of state, social and cultural life maintained by tne
Communist Party of the Soviet Union. If the preferences of a people
and the policies of the Party happened always to coincide, the
fact of control would not matter to the outcome, except for the
very absence of the power to make the decisions; but the character
of Soviet public life indicates that the Party, at least, does not
act on a belief in that coincidence. As a result of this control,
in practice only those means and goals of economic, social and
cultural development can be realized that turn out to correspond to
the ideology and policy of the Communist Party.

11. According to the Constitution of the USSR (Art.73), to
the competence of the USSR is assigned "the pursuance of a uniform
social and econoﬁic policy, direction of the country's economy,"
which by itself limits the right of peoples, even those possessing
union republic statehood in the USSR, freely to determine their
economic and social development.

12. The prohibition against private entrepreneurship in the
economic sphere is incompatible with the right of peoples freely
to determine their economic development, inasmuch as free develop-
ment presupposes the free choice of form of that development.

This prohibition is expressed in Article 10 of the Constitution,

in which it is stated that the foundation of the economic system
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of the USSR is socialist ownership of the means of production

in the form of state property (belonging to all the people) and
collective~-farm and cooperative property, as well as in the
administrative and criminal prosecution of private entrepreneurial
activity, with the exception of a small number of authorized handi-
craft industries on the condition that they not involve the use

of hired labor (see CC RSFSR, arts. 153, 154, 162).

13. The existence of prior state censorship in the area of .
the press and other media of dissemination of information is in-
compatible with the right of a people freely to determine its
cultural development. The activity of ‘prior censorship is regulated
by unpublished government acts. Party and state control of the
flow of information is also ensured by the fact that all media of
information belong to the state and party or social organizations
controlled by the state and party. There exist special prohibitions
against typographical business, there exist controls over duplicating
equipment; by virtue of a Resolution of the Supreme Court (though
not by virtue of a law), criminal punishment is mandated for the
use of radio-transmitters without state permission. (For more

details, see the Commentary to Art.19).

The Right of Peoples Freely to Dispose of

Their Natural Wealth and Resources

14, According to Art.ll of the USSR Constitution, the executive

property of the state (i.e., the USSR) comprises: the land, its
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minerals, waters, forests, despite the fact that in the treaty of
1922 on the formation of the Union nothing is said about the
republics transferring to the possession of the union state all
their natural wealth and resources. In some measure, the peoples of
these republics can as heretofore dispose of these resources, even

if they cannot dispose of them as their own property.

The Right of a People Not to Be Deprived

of the Means of Subsistence Belonging to It

15. During the forties, a number of Soviet peoples were
expelled from their historic territories as a repressive measure.
Subsequently, many of these peoples were returned to their terri-

tories. However, the Crimean Tartars, Georgian Meskhi, Volga

Germans, remain as before deprived of the means of subsistence
belonging to them -- historic territories and natural resources that
belonged to them from way back. Prolonged efforts of numerous ]
activists from among the Crimean Tartars to open a dialogue with the
government concerning the return to this people of its territory
have prompted repression by the authorities.

16. The Crimean Tartars were expelled from the Crimea in 1944 ?
by decree of the Presidium of the RSFSR Supreme Soviet. On June 25,
1946, the Crimean autonomous republic eas renamed the Crimean region.

In 1956, a decree of the Presidium of the USSR Supreme Soviet was

issued lifting the restrictions on special settlement with regard
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to the Crimean Tartars in particulaf, whereby the resettlers
were taken off the registry of special settlement and freed from
administrative surveillance by the organs of the MVD. However,
the same decree established that "the cancellation of restric-
tions with respect to said persons and members of their families
does not entail the return of their property confiscated during
the expulsion.”

In 1967, a resolution of the Presidium of the USSR Supreme
Soviet was issued which explained that the Crimean Tartars
exercised, like all the citizens of the Soviet Union, the right
to reside on the entire territory of the Soviet Union in confor-
mity with the existing legislation on employment and the passport
system. However, the prohibition against return by the Crimean
Tartars to the locales from which they were expelled, i.e.,
to the territory historically belonging to them, has remained in
force, although it is not based on any published government act.
The Crimean Tartars are as hitherto officially considered special
resettlers, as can be seen from the document reproduced below.
This was a reply to an inquiry addressed to the administration
of the place of confinement where a Crimean Tartar activist,
Mustafa Dzhemilev, was being held; that inquiry concerned the
possibility of sending Dzhemilev after his release to the Crimea

to his parents (emphasis added -- V.Ch.)

e i . o . B
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Reg. No.22 692710 Primorsk territory
of 28/10-1977 Khasan district

M W R

Institution VII 267-26
To the director of the institution

in re C/1 30/26-5210-A of 3/X-77

The parents of the prisoner Dzhemilev Mustafa live on the
territory of the Belogorsk district in flagrant violation of the
passport system and without registration. As special resettlers
their registration in the Crimea is restricted. In connection
with the above, sending Dzhemilev M. to the Crimea is not feasible,
since he will be refused registration.

Chairman of the supervisory commission
attached to the executive committee of
the Belogorsk district soviet of people's
deputies

Lieutenant-Colonel Tsapenko (signature) *

17. Attempts by the Crimean Tartars to settle in the Crimea
meet with repression and confiscation of the buildings purchaéed by
them, despite the freedom guaranteed by law of choice of place of
residence. The situation is rendered more complicated by the fact
that, upon purchase of a house, the authorities do not record the
contract of purchase-sale until the new owner has obtained a permit
to reside in the given lccale. On the other hand, the permit is
impossible to obtain without having a place of residence, i.e.,

in this case before the house is purchased.

* The document is cited from a copy deposited in the archives
of "Khronika Press". (Hereafter,absence of source citation indicates
citation of a document from these archives.)
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On August 15,1978, the Council of Ministers of the USSR issued
a special resolution "On supplementary measures for strengthening
the passport system in the Crimean region," which is a response to
attempts by the Crimean Tartars to obtain buildings in the Crimea
and settle there. In particular, the resolution is directed at

persons arriving in the Crimean region in an unorganized manner*

and living without permit and registration; such persons are removed
from the region by the organs of internal affairs. There is also
provision for the expulsion of citizens residing in the Crimea who
allow others to live with them without permit or registration, if

in the course of a year they have twice been subjected to administra-
tive penalty. Expulsion occurs for a period of up to two years by
decision of the executive committees. This extraordinary resolution
applicable specially to the Crimean region represents a bid to
legitimize a practice that has been enforced by the police of the
Crimean region for many years in an effort to block attempts by the
Crimean Tartars to resettle in the Crimea.

The repressive measures aimed at certain residents of the
Crimean region -- eviction from the Crimean region for a term of up
to two years -- are unlawful bLecause by definition of the Fundamentals
of Criminal Legislation of the USSR and union republics removal of

a person from the place of his residence with prohibition to reside in

*Reference here is to the fact that at the same time persons
who do not belong to the Crimean Tartar people are moving into the
Crimea in a process of organized settlement.
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particular locales constitutes exile -- one of the criminal puﬁish—
ments (Art.24) and, according to thé same Fundamentals (Art.3),
"criminal punishment is applied only by verdict of a court."*

18. One must consider cases of inter-republican resettlement
prompted by the government as a partial deprivation of a people of
the means of subsistence belonging to it.** One such resolution
was the Resolution of the USSR Council of Ministers (see Izvestiya,
August 21, 1973) establishing special privileges for persons moving
to the agricultural regions of the republics of Transcaucasia,
Central Asia, the Ukraine and Byelorussian SSRs, the autonomous
republics of Dagestan, Bashkiria, Tuva and the Volga republics, as
well as the regions of the Urals, Siberia, the Primorsk and
Khabarovsk territories, the Kamchatka region, and the Vologodsk
region. Judging from the list of areas of preferential resettlement,
the union government encourages the resettlement of the population
of European Russia, including its movement into the territories of
the national republics. From earlier practice, we know of the active
settlement by Russian resettlers of areas of the Baltic republics and

the Kolkhida valley in Georgia. As far as is known, no procedure

* In the history of Soviet administrative law, there have been
cases where measures falling under the heading of criminal punishment
were applied by administrative process. Such precedents, however,
do not make administrative punishment legal if no law on the subject
has been published. One could envisage, but need not consider as
cogent, a Soviet argument to the effect that the action against the
Crimean Tartars is not an extra-judicial criminal punishment,
because physical presence without permission of the authorities is
not residence.

** Wwhat has been said does not apply to natural migration of the
population.
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exists whereby the government of a national republic would be

able to obstruct the resettlement on its territory of persons of

another nationality.
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Article 2

1. Each state Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory and
subject to its jurisdiction the rights recognized in the present
Covenant, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or
social origin, property, birth or other status.

2. Where not already provided for by existing legislative
or other measures, each State Party to the present Covenant under-
takes to take the necessary steps, in accordance with its consti-
tutional processes and with the provisions of the present Covenant,
to adopt such legislative or other measures as may be necessary
to give effect to the rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms
are herein recognized are violated shall have an effective
remedy, notwithstanding that the violation has been committed
by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall
have his right thereto determined by competent judicial,
administrative or legislative authorities, or by any other
competent authority provided for by the legal system of the
State, and to develop the possibilities of judicial remedy:

(c) To ensure that the competent authorities shall enforce
such remedies when granted.

The Duty to Respect and Ensure Human Rights

1. The Covenant contains no explanation as to what is meant

by the terms to respect and to ensure rights. 1In this text, I

understand by ensurance of a right the effective efforts of the
state in order to guarantee exercise cf some right by means of law
and to make certain that the citizens receive proper legal protection

in the exercise of this right in practice. By respect for some
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right, I understand at a minimum refusal by the state to prosecute

a person for exercising it.

Duty to Ensure Rights Recognized

by the Covenant

2, This is the question to which this whole research project
is dedicated. 1In this section, I will look at the formal position
of the Covenant in Soviet law.

The Covenant was ratified by the Soviet Union in 1973, entered
into force in 1976 and thereby should have acquired the force of law
on the territory of the Soviet Union.* However, being an interna-
tional agreement, it does not enter the system of domestic federal
legislation, which is important because in Soviet legal practice
there is no usage of being guided by international agreements as
concerns internal legal relations if the law contains no special
reference to the international agreement.

Some Soviet laws contain a conflicts norm on the primacy of
international agreements in specific areas of legal relations, in
particular -- these norms feature in the Fundamentals of civil

legislation, the Fundamentals of civil procedure, the Fundamentals

* Discussion: Dr.K.Simis:

"In the USSR, a ratified international treaty does not
automatically acquire force of law. For that is required the adop-
tion of a special transforming internal state act (if a corresponding

proviso was not included in the act of ratification).
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of legislation on marriage and the family. So, for example, the
Fundamentals of civil legislation of the USSR and union republics
(Art.129) state:

"If the international treaty or international agreement to
which the USSR is a party established rules other than those which
figure in Soviet civil legislation, then the rules of the interna-
tional treaty or international agreement are applied."

Formally, these conflicts norms mean that the norms of the
Covenant (if they can be called rules) must be applied even in tﬂose
cases where they do not figure in the civil, civil procedural and
marriage-family legislation or where the norms of internal legisla-
tion in these areas contradict the norms of the Covenant. The
presence of such conflicts norms formally frees Soviet legislation
from the need to bring the legislation in the designated areas into
conformity with the formulations of the Covenant in those instances
where no difficulties are encountered with assigning a particular
norm of the Covenant to a specific area of legal regulations.

3. However, in many areas of Soviet law such conflicts norms
are absent, including legislation on criminal law, criminal procedural
law, labor law, legislation on education, and corrective-labor law.
Meanwhile, many norms of the Covenant concern legal relations regulated
by these areas of legislation. To the extent that such conflicts
laws do not exist, the duty of the state to ensure the rights
recognized by the Covenant means, in particular, beinging these
areas of legislation into conformity with the norms of the Covenant,
and further inquiry will show to what degree this work has been done

by Soviet legislation.

Py
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4. Since in Soviet legislation there is no general norm on
the primacy of norms of international agreements, including the
norms of the Covenant, the question arises concerning which area of
legislation a particular norm of the Covenant should be assigned to.
In regard to some of them, the answer is gquite obvious, for example,
in regard to the norms of the Covenant pertaining to criminal
procedure, or in regard to the norms of the Covenant concerning the
upkeep of prisoners. In other cases, the assignment of a law to a
particular area of legal relations may pose difficulties because in
Soviet legislation such division into areas of legal relations
differs from what is more or less accepted in international documents.
Thus, in the Fundamentals of Soviet civil legislation there is no
direct mention of right to life, right to association or right to
leave the country, which is why it is not clear if the conflicts norm
of the Fundamentals of civil legislation applies to these rights;
i.e., it is not clear if the guarantees of these rights contained in
the Covenant and other international agreements can be considered
to be incorporated into internal Soviet legislation by resort to
some such rights, the question can be decided on the basis that in
the conventions ratified by the Scviet Union, a particular right may
be directly designated a civil right which gives grounds for assigning
the guarantee of that right to the area of civil legislation. For
example, in the convention on the liquidation of all forms of racial
discrimination; the right to citizenship, the right to association,

the right to leave the country are assigned to the category of




civil rights; inasmuch as this convention has been ratified by the
Soviet Union, one can consider that the aforementioned conflicts norm
incorporates these rights into the system of Soviet civil legislation.
5. If one proceeds from the premise that the Covenant contains

only norms of civil and political rights, as follows from its title,

, and if a means is found of separating the political rights from the

civil ones, then formally one could conclude that all the norms of

the Covenant on nonpolitical rights are incorporated into internal

Soviet legislation through the conflicts norm in the Fundamentals

of civil legislation. Such a method may, however, lead to conclusions

unacceptable to Soviet jurists and difficult to square with Soviet

legal usages in terms of the assignment of specific rights to specific

areas of legal relations. That is why each right must here be

analyzed separately.

This question would not otherwise attract great interest;
however, it is interesting precisely because it is only in the legisla-
tion concérning certain areas of legal relations that Soviet laws

contain a conflicts norm on the primacy of international agreements.¥*

/

* Discussion. Dr. K.Simis: o

"To those rights which in the Covenant are termed civil
(such as the right to association, the right to leave the country)
the author thinks 1t possible to extend the application of Soviet
civil legislation.

However, coincidence of terminology (adjectives)in the present
case does not attest to the fact that the rights enumerated above
are incorporated into the system of civil legal relations., They are
not regulated by civil law and have no connection with the Fundamentals
of Civil Legislation. Those rights which the Covenant terms civil
fall into the system of constitutional or administrative legal
relations, and by no means civil legal relations that are regulated
by the Fundamentals of Civil Legislation and civil law in general.

(See page 29)
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Duty to Respect Rights Recognized by the Covenant

6. Seemingly, no separate question concerning respect of a
right arises in those cases where a particular right is guaranteed
by internal legislation and is guaranteed in practice. Seemingly,
one must treat the norm on respect of a right as a minimum that
must be observed by the state in those cases where some right is
absent in the system of internal legislation or is not observed in
practice. As I already said, the minimum expectation with regard
to respect of a right must be the requirement that the state refuse
to prosecute a person for the exercise of this right. In relation,
it seems, to a majority of the norms of the Covenant, one can talk
of respect by the Soviet Union of the rights enumerated in ‘ne Covenant.
In some cases, respect by the Soviet Union of rights enumerated in
the Covenant raises doubts. This applies, for instance, to the
right to leave the country: in Soviet legislation there is no norm
guaranteeing this right, and at the same time punishments are
provided for exercise by a person of this right in contravention of
the prescribed procedure for obtaining permission to leave the

country, which is protracted and does not guarantee success.

(cont. from page 28)

Moreover, such division into areas of the law is followed not only
in the USSR, and not only by Soviet jurists, but in all countries of
the Continental European tradition.

There is nothing unclear here. And the circumstance that the
Soviet Union ratified the convention on the liquidation of all forms
of racial discrimination in which the right to nationality, to associa-
tion and the right to leave the country are termed civil rights changes
nothing in the system of Soviet law. Both from the point of view of
the Soviet system of law, and the poiht of view of the French or
Italian system of law, all the designated subjective rights are regulated
not by civil law, but by administrative or constitutional law."
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Concrete examples of inadequacy of respect of particular rights

are examined below.

Duty to Respect and Ensure Rights

Without Discrimination

7. The Soviet Constitution features an article concerning the
equality of citizens before the law, "without distinction of origin,
social or property status, race or nationality, sex, education,
language, attitude to religion, type and nature of occupation, domicile,
or other status"” (Art.34). This listing does not include all the
attributes that cannot justify discrimination which are contained in
Art.2 of the Covenant: political and other opinions, although the
reference in the article of the Constitution to other circumstances
may be considered as a duty not to allow discrimination on grounds of
opinions. 1In other Soviet laws where attributes that cannot justify
discrimination are enumerated, there is likewise no mention of political
and other opinions.

One can accept as valid many of the statements by Soviet official
figures to the effect that much has been done in the Soviet Union
to overcome discrimination in respect to race, color, sex, language,
national or social origin, property status or birth. Even if in
practice incidents of discrimination do occur in this area, there are
no grounds for believing that they are based on the law: the law
bars such discrimination, and in certain cases discrimination is
criminally punishable (for example, sanction of direct or indirect
privileges for citizens depending on their racial or national affilia-

tion is punishable pursuant to Art.ll of the Law on criminal liability
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for state crimes; violation of the equal status of women in certain
cases is punishable under Art.134 of the CC RSFSR¥*).

8. At the same time, there is evidence that discrimination
on the basis of certain attributes in particular areas of legal
relations forms part of state policy. There are many private testi-
monies concerning privileges established for the children of workers
and collective farms in gaining admission to institutions of higher
learning.

9. There are many private testimonies on restrictions agaiﬁst
access to responsible government jobs and restrictions on admission
to institutions of higher learning of persons of Jewish nationality.

One can draw indirect conclusions from the statistics regarding

those who have cuit the country since 1970 (and this conclusion is
confirmed by many private testimonies) that in accepting and selectively
approving applications for emigration from the Soviet Union preference
is given to persons of Jewish and German nationality ~- such a

privilege may be viewed as national discrimination in the effectuation
of the right to leave the country.

10. The Constitution of the USSR contains a norm on discrimina-

tion on grounds of attitude to religion: citizens are guaranteed
the right to conduct religious services or wage atheistic propaganda
(Art.52); this means that the right to wage propaganda, i.e., to

use the language of international legal documents, the right of public

* Where reference is made t~ republican legislation, the
articles of the RSFSR codes are usually cited here.




- 32 -

expression of one's opinions, is guaranteed to those who express
atheistic opinions, and is not guaranteed to those who would like
to express religious opinions.*

Soviet legislation on religion requires registration of religious
associations, which in practice leads to discrimination on grounds
of affiliation with a particular religion: some religious teachings
by virtue of their principles do not permit such registration and
the state interference which is connected with such registration;
the state refuses registration to other religious trends. As a
result, the followers of those trends are subjected to greater
restriction of rights than the followers of religions registered by
the state. Concrete examples will be examined below...

Practicing believers meet with discrimination in any case
when their vocational activity is connected with instruction, teaching
in educational institutions -- even in those cases where their
religious beliefs do not influence the character of their tutorial
activity. Such discrimination is not based on Soviet law. (For
further details, see commentary to Art.l18).

11. There are numerous testimonies to the effect that discrimina-

tion because of political opinions forms part of state policy: Such
discrimination is not directly based on norms of Soviet legislation,

but even in the laws one can find manifestations of such discriminatory

* Obviously, those wishing to en i igi
. gage 1n religious propaganda
may appeal to thg article of the Constitution concerning fregdom of
speech. The legislator apparently did not consider such reference

sufficient for the atheist and confirmed additi
wage atheistic propaganda. onally the freedom to




policy.

In the Soviet Constitution is recognized the leading role of
the Communist Party and the fact that the Communist Party represents
the nucleus of state and public organizations. At the same time,
according to the Statute, the Communist Party professes exclusively
one particular ideology and shows no tolerance for all views incompa-
tible with this ideology. According to the Statute of the CPSU,
Communists who, as indicated above, form the nucleus of state and.
public organizations, are obliged "to wage a decisive struggle against
all manifestations of bourgeois ideology, vestiges of private owner-
ship psychology, religious prejudices and other vestiges of the past..
as well as "undeviatingly maintain the line of the party in the
selection of cadres pursuant to their political... qualities" (Art.2
of the Statute of the CPSU). These words confirm the numerous private
testimonies on discrimination due to political convictions as regards
the right to occupy any more or less responsible post in a state
institution and as regards getting a teaching job.

The Fundamentals of legislation on marriage and the family
of the USSR and union republics legalize discrimination against
parents because of political convictions. Art.l18 of the Fundamentals
affirms that the parents must educate their children in the spirit
of the moral code of the builders of communism. Art.l9 of the same
Fundamentals envisages deprivation of parental rights of those

parents who shirk their obligations toward the education of their

children.
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Propaganda of political views contrary to the official Soviet
ideology is criminally punishable if the authorities deem it anti-
Soviet and conducted with the aim of undermining or sapping Soviet

power (Art.7 of the Law on state crimes).

Bringing Legislation Into Conformity

With the Covenant

12. Although since the time of ratification of the Covenant
in 1973 Soviet legislation has been enriched by a series of |
important laws, nothing indicates that this activity is especially
connected with an attempt to bring Soviet legislation into conformity
with the requirements of the Covenant. The Soviet representative
in the Committee on human rights declared that the ratification
of the Covenants and their entry into force in 1973 necessitated no
steps to amend or supplement Soviet laws. The new Soviet Constitution,
adopted in 1977, nonetheless contains certain propositions which may
be seen as bringing Soviet legislation closer to the requirements of
both Covenants. As regards the Covenant on civil and political
rights, one should note the norms of Art.49 of the Constitution on
prohibition of persecution for criticism, on the duty of official
persons t6 examine reccommendations and statements from citizens,
Art.56 of the Constitution on the protection of the private life of
citizens, including the privacy of telephone conversations and
telegraph communications; Art.57 on the right of citizens to protection

by the courts against encroachments on their honor and reputation,

life and health, personal freedom and property; Art.58 on the right
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of citizens to complain against the actions of officials and the
right to compensation for damage resulting from the unlawful actions

of state and public organizations and officials.

Defense of a Right

13. In the Soviet Union, there exist ample opportunities for
the defense of personal rights that have been violated through
resort to civil court, and in certain cases through resort to the
procuracy and other state institutions. In many instances, such
appeal for protection can prove gquite effective, in any case as long
as the violation of the rights does not form part of state policy.

According to the law, "every interested person has a right in
the manner established by law to seek in court the protection of any
infringed or disputed right or an interest protected by law. Denial
of the right to go to court is invalid" (Art.5 of the Fundamentals
of Civil Procedure).

The category of cases in which the person may seek protection
of his rights by resort to civil court is indicated in Art.4 of the
FCP. These are cases "relating to disputes arising out of civil,
family, labor and collective farm legal relations, if at least one
of the pafties to the dispute is a citizen or a collective farm,
with the exception of cases where the resolution of these disputes
is consigned by law to the jurisdiction of administrative or other

organs". From the formulation of this article one can see how

important for the procedure of defense of rights in the Soviet Union
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is the question dscussed earlier of which area of legal relations

a particular right should be assignéd to. From practice, many
instances are known when courts refused to hear cases connected with
the violation of civil rights on grounds that the particular right
did not qualify as a civil one in the sense of Soviet civil legisla-
tion, despite the fact that the designated right is mentioned among
civil rights in international legal documents.

There is no evidence that since the entry of the Covenant
into force the Soviet Union has expanded the possibilities of judicial
protection.

1l4. 1In order to protect their rights, interested persons can
submit to the court and the procuracy a request that criminal charges
be filed against the persons who violated their rights. The court,
procuracy, investigator and organ of inquiry are obliged to institute
criminal proceedings in each instance where elements of a crime
have been discovered.

15. 1In order to protect their rights, citizens have the right
to address complaints, written or oral, to state organs. There exist
specific guarantees of deadlines for the examination of such complaints,
a guarantee of an answer (not necessarily in writing) and a guarantee
against ﬁrosecution for filing a complaint (with the exception of
cases of complaints filed "with slanderous intentions" (Decree of the
Presidium of the USSR Supreme Soviet of April 12, 1968). The Decree
of the Presidium of the USSR Suéreme Soviet of April 12, 1968,

recognizes the right of citizens to submit statements to state organs
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which means that the right of petition is recognized in the Soviet
Union, including the right of petition in defense of the rights of
third parties.

l6. For the protection of their rights, citizens frequently
address themselves to the organs of the Soviet press, and the Decree
of the Presidium of the USSR Supreme Soviet of April 12, 1968,
1 instructs state organs to examine such complaints and statements
‘ received from the editorial offices of newspapers and magazines,
‘ as well as the published materials related to their resolution.
| The same Decree prescribes the organization of receptions of

citizens by officials of state institutions, and such receptions are

staged by institutions more or less accurately, as high up as the
Presidium of the USSR Supreme Soviet.

17. 1In those cases where the authorities are irritated by the
persistence of plaintiffs, they often resort to compulsory hospitali-
zation in psychiatric clinics; according to the records of the
Moscow Helsinki group (document No. 8, DKhG 2, 23), "approximately
12 people a day are sent by the police to the psychiatrists on

duty from the reception room of the USSR Supreme Soviet alone." (2-1)

Responsibility of State Institutions and

Officials

18. According to the Constitution (Art.58), actions of officials
committed in violation of the law, in excess of their powers,

infringing on the rights of citizens, can in the manner established
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by law be challenged in court. The Fundamentals of civil legisla-
tion sanction the responsibility of state institutions for damage
inflicted on persons in the sphere of administrative management
unless a special law provides otherwise. According to the same law,
"for damage caused by improper service-connected actions of officials
of the organs of inquiry, preliminary investigation, procuracy and
judiciary, the corresponding state organs shall be materially liable
in the cases and within the limits expressly provided by law."

As far as is known, such a law has thus far not been adopted, even

though the Fundamentals of civil legislation were approved in 1961.

Limits of Protection of Rights

19. According to Art.5 of the Fundamentals of Civil legislation,
"civil rights shall be protected by law, except as they are exercised
in contradiction to their purpose in socialist society in the period
of communist construction." No special explanations concerning
what is the purpose of rights in a socialist society in the period of
communist construction are supplied by the legislator. This norm
may be viewed as a broad basis for justifying refusal by the state
to protect rights in those cases where their exercise, formally
lawful, could from the point of view of the state run counter to
state ideology and policy. There is no information to show that
this article is often formally used in order to deny protection of
civil rights. However, examination of practice reveals that in fact
the principle expressed by this norm represents one of the basic
features of legal usage in the USSR. (Also see comment. to Art.l2

#24, 25).




- 39 -

Article 3

The State Parties to the present Covenant undertake to ensure
the equal right of men and women to the enjoyment of all civil and
political rights set forth in the present Covenant.

1. The equality of rights of women and men in the USSR is
confirmed by Art.35 of the USSR Constitution where, in particular,
are enumerated the measures by means of which such equality is
guaranteed.

The equality of women and men is likewise confirmed by several
other laws.*

2. Impeding realization of the equality of women in state,
social or cultural activity, if coupled with violence or the threat
of use of vioclence, is criminally punishable (CC RSFSR, Art.134).

3. 1In certain republics where curtailment of the rights of
women represents an aspect of national custom, there operate laws
providing for criminal punishment for practicing such customs. In
particular, criminal punishment for polygamy and the payment of
a purchase price for a bride in the national republics is tied by
Soviet legal doctrine to the principle of eduality of women.**

In those cases where in certain areas of sccial life in the
Sovie~- Union some aspects of social inequality of women persist,

state policy evidently cannot be held responsible for that. The

* On the prohibition of women's religious congregations, see
the commentary to Art.18.

** On the territory of the Soviet Union, there exists in some
areas the custom of paying a purchase price for the bride, and in
other areas -- the custom of bridal dowry. The purchase price must
be paid by the bridegroom to the family of the bride. Bridal dowry

(See page 40)
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large demographic deficit in males in certain age-cohorts has
certainly affected females adversely, and that deficit is attributable
in part to state policy, but it was not a policy aimed at infringing

women's rights.

(Cont. from page 39)

is turned over to the newlyweds by the family of the bride.

No legal sanctions exist in the Soviet Union restricting the custom
of dowry. Although the custom of purchase price in practice really
did lead and in the future may lead to curtailment of the rights

of the bride, yet, strictly speaking, the custom of paying a purchase
price in greater measure violated the rights of the man, putting in

a disadvantageous position those men who are not able to pay the
purchase price required by custom. This is not a purely formal
deviation. It is known that in the Central Asian republics many

men remained unmarried precisely because they cannot pay the purchase
price for a bride. To a certain degree, the custom of dowry fulfilled
a similar function in reenforcing the inequality of women.
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Article 4

1. In time of public emergency which threatens the life of the
nation and the existence of which is officially proclaimed, the
States Parties to the present Covenant may take measures derogating
from their obligations under the present Covenant to the extent
strictly required by the exigencies of the situation, provided that
such measures are not inconsistent with their other obligations
under international law and do not involve discrimination solely
on the ground of race, color, sex, language, religion or social
origin.

2. No derogation from articles 6,7,8 (paragraphs 1 and 2),
11, 15, 16 and 18 may be made under this provision.

_ 3. Any State Party to the present Covenant availing itself of

' the right of derogation shall immediately inform the other States
Parties to the present Covenant, through the intermediary or the
Secretary-General of the United Nations, of the provisions from
which it has derogated and of the reasons by which it was actuated.
A further communication shall be made, through the same intermediary,
on the date on which it terminates such derogation.

1. Since the time of the entry of the Covenant into force,
there has never been an announcement in the Soviet Union on the
imposition of emergency status. It would not be fair to judge the
conduct of the Soviet Union during emergency or martial status on
the basis of the practice recorded in the course of the late world
war in that Soviet law has in the meantime undergone fundamental
changes and Soviet law and doctrine have experienced substantial
liberalization.

2. As far as is known, in the Soviet Union there exist
government acts regarding how the authorities must proceed in cases
of natural disasters, epidemics and mass disorders, but such acts

are not published. From what is known about these acts, as well as
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from accounts of the behavior of the authorities during the cholera
epidemic in 1970, there is no evideﬁce that the authorities are
instructed to engage during the period of emergency status in
discrimination on the basis of race, color, sex, religion, language
or social position. WNor are any instances known of special deroga-
tions from those Articles of the Covenant relating to emergency

status that are listed in paragraph 2 of the present article.
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Article 5

1. Nothing in the present Covenant may be interpreted as implying
for any State, group or person any right to engage in any activity
or perform any act aimed at the destruction of any of the rights and
freedoms recognized herein or at their limitation tc a greater extent
than is provided for in the present Covenant.

2. There shall be no restriction upon or derogation from any of
the fundamental human rights recognized or existing in any State
Party to the present Covenant pursuant to law, conventions, requla-
tions or custom on the pretext that the present Covenant does not
recognize such rights or that it recognizes them to a lesser extent. ﬁ

No cases are known where any human rights have been curtailed

in the Soviet Union on the basis of an appeal to the Covenant.
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Article 6

1. Every human being has the inherent right to life. This
right shall be protected by law. No one shall be arbitrarily
deprived of his life.

2. In countries which have not abolished the death penalty,
sentence of death may be imposed only for the most serious crimes
in accordance with the law in force at the time of the commission
of the crime and not contrary to the provisions of the present
Covenant and to the Convention on the Prevention and Punishment of
the Crime of Genocide. This penalty can only be carried out pursuant
to a final judgment rendered by a competent court.

3. When deprivation of life constitutes the crime of genocide,
it is understood that nothing in this article shall authorize any
State Party to the present Covenant to derogate in any way from any
obligation assumed under the provisions of the Convention on the
Prevention and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the right to seek
pardon or commutation of the sentence. Amnesty, pardon or commutaticon
of the sentence of death may be granted in all cases.

5. Sentence of death shall not be imposed for crimes committed
by persons below eighteen years of age and shall not be carried out
on pregrant women.

6. Nothing in this article shall be invoked to delay or to

prevent the abolition of capital punishment by any State Party to
the present Covenant.

Protection of the Right to Life

1. According to the Constitution of the USSR (Art.57), the
citizens of the USSR have a right to judicial protection against
attempts on their life. Criminal legislation features a number of
norms providing criminal punishment for murder, including man-
slaughter. 1In individual cases, the death sentence is applied as j

a punishment for murder.
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In a case where deprivation of life is the result of a death
sentence carried out in execution of an unjust verdict, the law
prescribes punishment of up to ten years of loss of freedom (Art.177
CC RSFSR). According to the commentary to this article, judges
also incur the same punishment in case where an unjust verdict caused

the suicide of the prisoner.*

Death Sentence

2. According to Soviet law (Fundamentals of Criminal Legisla-
tion, Art.22), "as an extraordinary measure of punishment until its
final repeal there is permitted the application of the death sentence
-- by firing squad"... for crimes which in the law are usually

designated as especially grave. However, together with these crimes

which in other countries too sometimes incur the death sentence,

in the Soviet Union the death sentence figures as a punishment for

acts which are not considered especially grave in other countries,

and sometimes are not considered crimes at all. These include, for

example, flight abroad or refusal to return from abroad to the USSR,

when the authorities qualify these acts as treason to the Motherland
(Art.64 CC RSFSR), theft (Art.93-1 CC RSFSR) of public or state
property in especially large quantities, voluntary surrender into
captivity (Art.264 CC RSFSR) because of cowardice or faint-hearted-

ness, which in any case cannot be considered especially grave crimes.

* Commentary to the Criminal Code of the RSFSR (In Russ.),
Moscow, 1971
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These articles of the code are not just a threat by the legislator.

From time to time, instances of their application come to light,

but there are no published reports on how often capital punishment

is used in the Soviet Union and there are no data which would enable
us more or less accurately to estimate the frequency.

3. According to Soviet law (Art.6 of the Fundamentals of
Criminal Legislation), the criminality and punishability of an act
are determined by the law in force at the time the act was committed.
The law establishing the punishability of an act or increasing the
punishment does not have retroactive effect.

Pursuant thereto, under the terms of the law a death sentence
cannot be pronounced if the death sentence was not prescribed as the
punishment for a crime at the time of its commission. No cases are
known of violation of this law since the entry of the Covenant into
force (the case of Rokotov's execution before the firing squad on a
charge of speculation in currency in large amounts with retroactive
application of the law occurred in 1961.)

4. The right of the person sentenced to death to petition for
pardon or commutation of the sentence is not expressly enunciated in
Soviet legislation, but the institution of pardon exists in the
Soviet Union (according to Art.121 of the USSR Constitution, pardon
is granted by the Presidium of the USSR Supreme Soviet) and according
to the law of April 12, 1968, every citizen has the right to submit
petitions to state organs. The law sets no limitations that would

prevent a person sentenced to death from submitting a petition to
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the Presidium of the Supreme Soviet, nor are there any limitations
on the duty of the Presidium to respond to such a petition. It is
hard to judge in what measure this particular legal rationale for
the right to apply for pardon operates in practice, but we have no
information to show that a person sentenced to death, at least
during the last three decades, has been denied the right to submit
a petition for pardon. (The restrictions on acceptance of requests
for pardon from certain groups of prisoners expressly noted in the
law date from the previous era and are now repealed.)

5. Individuals sentenced to death have under the term of the
law the same rights with respect to submission of petitions for
review of the case or commutation of sentence as all other categories
of prisoners. In practice, however, it can happen that in some
cases which the authorities consider especially important or especially
complex, the trial is held in the Supreme Court of the republic as
the court of first instance: in such a case, the verdict is not open
to cassational appeal and the persons sentenced, including those
sentenced to death, have less opportunity to request review of the
case (see commentary 18 to Art.14).

6. According to the law (Art.22 of the Fundamentals of Criminal
Legislation), the death sentence cannot be pronounced on individuals
who had not reached the age of 18 at the time of +he commission of
the crime and women who are pregnant at the time of the commission
of the crime or at the time sentence is rendered. The death sentence
cannot be applied to a woman who 1s pregnant at the time sentence
is scheduled for execution. There are indications that in some

cases the Presidium of the USSR Supreme Soviet adopted special edicts
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sanctionining the application of the death sentence to individuals who
had not reached the age of 18 at the time of the commission of the
crime, but no official published information on that is available.
There are no reports of this law being violated as regards pregnant

women.
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Article 7

No one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment. In particular, no one shall

‘be subjected without his free consent to medical or scientific

experimentation.

1. Tortues in the strict sense, i.e., physical abuse and
degradation with the aim of forcing someone to furnish evidence in
the course of inquiry or preliminary investigation, is punishable
by criminal law with deprivation of freedom for up to ten years,
if they are employed by persons conducting the inguiry or preli-
minary investigation. (Art.179 CC RSFSR). Pursuant to the same
article of the law, forcing someone to furnish evidence by means of
resort to threats or other unlawful acts is punishable by deprivation
of freedom for up to three years. According to the Commentary to
the Criminal Code, by other unlawful acts can be understood the
application of hypnosis during interrogation, maintaining the person
under arrest without food, creating é special climate of interrocga-
tion affecting the person being questioned by wvirtue of his particular
personality traits -- superstition, etc.

2. Long before the entry of the Covenant into force, in the
middle fifties, in the Soviet Union there were taken guite effective
measures to end the systematic practice of resort to tortures,
especially in cases involving political charges. Despite the fact
that these measures were effective, there is much testimony that
physical pressure and other types of pressure which can be considered
unlawful are being used in many cases during investigation of criminal

and political cases. It is far from always possible to discern in
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the use of these methods elements of compliance with a centralized
state policy. Seemingly, in all countries the personnel of police

and investigative organs can on its own initiative apply methods of
inquiry that do not always conform to the law. However, the virtually
total absence of public ocontrol over the activity of organs of the
police and investigation creates a situation where even if the
emplorees of these organs contrary to state policy rescort to cruel

and unlawful means of conducting an inquiry, the struggle against

such phenomena is rendered difficult. Even if information about such
inciden-s spreads, the authorities face a dilemma: to punish the law-
breakers or to adopt measures to conceal these violations of the law
in order to shield the authority of the police and investigative
personnel. The record shows that concern for the authority of the
police and the investigative personnel itself figures as part of a
state policy that precludes public discussion of such questions,

and this concern sometimes turns out to be stronger where the authori-
ties are concerned than the duty to punish those who disobey the law.

Instances are known where individuals under investigation who
proved especially stubborn were kept in prison facilities not
suitable for occupancy.

Eduard Kuleshov, arrested in December 1978 on charges stemming
from Art.190-1 CC RSFSR, was put on January 5 into an unheated cell,
and from January 9 was thrown into a punishment cell. (CCE 52)

According to many reports, beating of individuals detained or
arrested by the police represents a common phenomenon both in Russia

and in the peripheral areas, such beating also being administered for
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the purpose of eliciting from the people in custody evidence desired
by the authorities. (7-1, 2)

Few examples are known where the use of tortures became the
object of court proceedings. A recent example is the case of the
personnel of the investigation prison in the city of Tbilisi.

According to materials available on the case of Tserekidze,*

- the personnel of the Ministry of internal affairs of Georgia systema-
: tically over the span of several years ordered that individuals under
investigation be "worked over," in order to extract evidence from
them. This "working over" included threats, beating and homo-

sexual rape. The case came to court as a consequence of the fact
that Tserekidze and one of his assistants Usupyan beat one priscner
to death. During the trial, the defendants and witnesses from

among the prison guard confirmed that Tserekidze systematically
received orders to "work"” the prisoners "over." Subsequently,

members of the staff of the investigation prison were brought to
trial.

3. The aforementioned article of the criminal law envisages the
punishment for tortures of persons conducting the inquiry or investigs
tion. 1In practice, as a rule, physical pressure is applied not by
that person himself, but by other individuals. For example, the
"job" can be performed by the personnel of the prison guard or,
as in the case of the tortures in the Tbilisi prison and the other
examples cited, by criminals especially lodged in the cell. Physical
pressure is also used on the pretext of maintaining security or
overcoming the resistance of the arrested person, even though he
offered no resistance. V. Bukovskii and A. Marchenko have described

quite typical incidents of deliberate tightening of self-tightening

handcuffs by the prison guard -- causing sharp pain. (7-3,4)

* "On Tortures in Georgia," Khronika Press, New York, 1976;
CCF 36.
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4, The use of truth serum injections during court psychiatric
examination of the person under investigation is not forbidden by
Soviet law; 1in some cases it can be equated with the use of unlaw-
ful methods of conducting an inquiry, in that the recording of what
the person under investigation said during the examination is not
kept secret from the investigator.

5. Criminal-procedural legislation itself creates conditions
for resort to unlawful methods of psychic pressure to obtain evidence.
The arrested suspect may be held incommunicado in prison for up to
nine months, and scmetimes, in violation of the law, even more.

He is allowed visits even by members of his family only with the
consent of the investigator. As a rule, the arrested suspect cannot
communicate with his defense counsel until the investigation has been
completed. This means that the investigator has the opportunity to
present the suspect with a picture of his fate drawn in the darkest
colors, which in itself amounts to psychic pressure, inasmuch as

the person under investigation has no chance to consult a lawyer:
this method of pressure is the most common tactic. The investigator
may predict that the person under investigation will certainly
receive the maximum term of punishment or that the act of the person
under investigation will be reclassified and he will be punished
under a more severe article of the law. Thus, during the investiga-
tion on charges of anti-Soviet agitation, the persons under investiga-
tions were threatened that their acts would be classed under the
article dealing with treason to the Motherland which provided for

execution by firing squad (Case of V. Chernovol in 1972; case of

L
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Yakir-Krasin in 1972-1973; cases of Yu.Orlov, A. Ginzburg,
A. Shcharanskii in 1977-1978).

Quite common, esp-cially in conducting investigation of political
cases, is resort to threats of repression against members of the

family. (7-5,6,7)

Cruel and Inhuman Punishments

6. According to Soviet penitentiary legislation (Art.l of the
Fundamentals of Corrective Labor Legislation), "the execution of’
the penalty is not aimed at causing physical suffering or degrada-
tion of human dignity." Such a formulation of the law is not a
sufficient guarantee ensuring the right of the individual not to be
subjected to cruel, inhuman or degrading punishments.

7. One must consider as inhuman treatment of the inmates the
differentiation prescribed by law between norms of nourishment
depending on the inmates' attitude toward labor (Art.36 FCLL).
Despite the fact that, according to this same article, inmates
must receive food ensuring a normal vitality of the organism, one of
the most common complaints by Soviet inmates is the complaint about
insufficient nourishment, especially in those cases where the inmates
do not meet the quite demanding norms of output on the job at which
they are obliged to work by institutional rules. This fact is even
conceded by the Soviet press, although it rarely publishes informa-
tion on conditions in places of detention. The "Kazakhstan Pravda"
of March 14, 1973, featured an article by P. Litvitskii, "Everything

Is Taken Into Account," where in particular, it is stated that:
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" _he work performed by the inmates is. in the main, heavy, and the
norms of production are maximal.” There are many tes