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winasityvaoba 

 
samarTlebrivi saxelmwifos mSenebloba ganaTle-

bis gareSe iseTive iluziuri kategoriaa, rogoric ada-
mianis sicocxlea wylis gareSe. statikuri adamiani 
wylis gareSe mxolod 30-dan 40 dRemde cocxlobs. sain-
teresoa, ramdenad efeqturia samarTlebrivi saxel-
mwifos mSeneblobis mcdelobac ki ganaTlebis im mini-
maluri xarisxis gareSe, romelic am ukanasknelis asa-
Senebladaa aucilebeli? ganaTlebis saWiroebis mize-
zebi amouwuravia, xolo maTze saubari sakmaod Sors 
wagviyvans.  

saqarTvelos aqvs pretenzia rom aris demokrati-
uli, socialuri da samarTlebrivi saxelmwifo. saxel-
mwifoebriobis ganmtkicebisa da aRmSeneblobis pro-
cesSi, Cven moqalaqeebs, gvevaleba masSi sakuTari wvli-
lis Setana. samarTlis mecnierebis ganviTarebis xel-
Sewyoba warmoadgens samarTlebrivi saxelmwifos mSe-
neblobisTvis aucilebel prioritetul mimarTule-
bas. saqarTvelos saxelmwifoebrivi damoukideblobis 
aRdgenis Semdeg araerTi arsebiTi nabiji iqna gadad-
gmuli samarTlis mecnierebis ganviTarebis kuTxiT. 
amaSi calsaxad moiazreba samarTlis literaturis 
mravalferovani bazis uzrunvelyofa. samarTlis li-
teraturis siuxve gvevlineba qveynis samarTlebrivi 
Segnebisa da sazogadoebis samarTlebrivi kulturis 
erTgvar maCveneblad. samarTlis sferoSi arsebuli 
problemuri sakiTxebis gamokveTas, kvlevasa da am uka-
nasknelis kritikul analizs ki gansakuTrebuli adgi-
li eTmoba profesiul literaturaSi.  

qarTuli da saerTaSoriso samarTlis institutis 
mokrZalebuli mcdelobaa wvlili Seitanos samarTlis 
akademiuri sferos Semdgom ganviTarebaSi. vfqirobT, 
gamocxadebuli statiebis konkursi da maTgan mxolod 
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saukeTesoebis SerCeva ukve miuTiTebs samarTlis mec-
nirebis sferoTi dainteresebuli pirebis gonivrul 
raodenobaze. gansakuTrebiT sasixaruloa is faqti, 
rom statiebis umetesoba ekuTvnis saqarTvelos da 
sazRvargareT moqmedi akreditebuli umaRlesi saswav-
leblebis samarTlis bakalvris, magistraturisa da 
doqtoranturis studentebs. amas garda, aRsaniSnavia 
ucxoel profesorebTan da eqspertebTan aqtiuri Ta-
namSromrolba, romelTac madlobas vuxdiT gaweuli 
mxardaWerisTvis.  

qarTuli da saerTaSoriso samarTlis instituti 
gaweuli mxardaWerisa da kooperaciisTvis madlobas 
uxdis institutis saredaqcio kolegias, romelTa mier 
gaweuli Sromisa da fasdaudebeli rCevebis gareSe 
rTuli warmosadgeni iqneboda aRniSnuli nomris gamo-
cema. instituti imedovnebs, rom gamocema saintereso 
iqneba samarTlis akademiuri sferoTi dainteresebuli 
nebismieri pirisTvis. amasTanave, instituti kvlav ga-
agrZelebs aqtiuri nabijebis gadadgmas am mimarTule-
biT, sakuTari ufro aqtiuri wvlilis Setanis kuTxiT. 

   
 
ilia baZaRua 
damfuZnebeli, 
aRmasrulebeli 
direqtori 
 

 laSa lursmanaSvili 
damfuZnebeli, 

akademiuri programebis 
xelmZRvaneli  
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FOREWORD 
 

A construction of the legal state without the education would 
be as illusory, as the human life without the water is. A static 
individual can sustain without the water for 30 or some 40 days. It is 
interesting to find out to what extent it is effective even an attempt 
of building the legal state without sufficient degree of the education 
that is basically required for doing so? There is wide variety of 
reasons that proves that education is worthy and thus this list of 
reasons is not exhaustive at all, but the discussion about those 
aspects will bring us far away from the topic.  

Georgia claims to be legal, democracy and the social state. In 
the process of ensuring the statehood, we the citizens of Georgia, 
are obliged to contribute therein. A promoting of the development 
of a Legal Science represents to be a necessary condition in the 
process of constructing such state. After Georgia regained its 
independence several steps were taken and the several measures 
were adopted in terms of developing Georgian Legal Scholarly 
System. Explicitly, the main emphasis is drawn on providing the 
sophisticated base for a wide range of Legal literature. The latter is 
the indicator of the legal awareness and the legal culture of the 
society. The debate conducted about the problematic topics in the 
legal sphere and thus their discussion and the critical analysis of 
them is majorly highlighted in the professional literature. 

It is a deferential attempt for Institute of Georgian and 
International Law to contribute in the further improvement of the 
Legal Academic Field. We consider that, announced call for papers 
and only selecting the best ones therefrom already indicates on the 
reasonable number of the persons interested in the field 
mentioned. The fact itself is especially pleasant that the vast 
number of the articles were sent by the students from the foreign 
and Georgian higher education institutions of the levels of 
bachelors, masters and doctorates. Apart from that, the active 
collaboration with the foreign experts and professors is worth 
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noting and essential, therefore we are delighted to thank them for 
the assistance provided.  

Institute of Georgian and International Law wishes to thank 
the editorial board for the support and the active cooperation 
provided. Without their invaluable advices and consultations it 
would be overwhelmingly hard to publish the first edition. Institute 
hopes that the first edition will be interesting for anyone who is 
interesting in the Legal Academic Field of Law. Therefore, 
organization is willing to take active steps towards this direction for 
further contribution. 
 
 
Ilia Badzaghua 
Founder, Executive  
Director 
 
 

Lasha Lursmanashvili 
Founder, Head of 

Academic Department 
  

   
 

 



11

 

DELFI & DEFAMATION – A BRIEF COMPARATIVE ANALYSIS OF US 
AND EUROPEAN LEGAL PERSPECTIVES OF DEFAMATION AND 

FREEDOM OF SPEECH 

T.J.A. Barrett 
Associate Professor of Law, 

 University of Georgia 
Abstract: 
This article discusses the European Court of Human Rights 

case of Delfi AS v Estonia. Freedom of Speech issues and 
defamation are discussed. A comparative analysis of 
defamation, between U.S. law and European law, is 
conducted. The Freedom of Speech protections of the U.S. 
Constitution’s 1st Amendment and the European Convention of 
Human Rights’ Article 10 are compared. 

Keywords: Defamation; Freedom of Speech; Freedom of 
Expression; 1st Amendment, US Constitution; Article 10, ECHR; 
Epithets; Insults. 

Discussion 

This article is composed of five sections. The first section 
briefly discusses Delfi AS v Estonia. This is a European Court of 
Human Rights case with a decision handed down June 2015. The 
case concerns comments posted on a news website from an article 
that was posted on 24 January 2006; the comments were posted 
over the subsequent two days. 

This case has a plethora of interesting and novel legal issues. 
One of which is EU Law (and the Court of Justice of the European 
Union, “CJEU”) v European Convention on Human Rights (and the 
European Court of Human Rights, “ECtHR”). Another issue is 
whether a certain EU Directive absolves a website, such as a news 
website like Delfi, from the material posted by third parties – the 
directive does this for Internet Service Providers (“ISPs”), however, 
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the ECtHR interpreted this narrowly and held Delfi was not an ISP. 
There is reason to believe the CJEU would interpret this term, ISP, 
broadly – and, if so, Delfi would be protected (as long as they 
removed the offending material promptly when notified of its 
existence – which, in this case, they did). Google, YouTube, 
Facebook – are these publishers or just open forums? What are 
their legal duties and liabilities? These are very important questions 
and are still developing. 

However, this article focuses on Freedom of Expression, as 
relating to the insulting or defamatory comments at issue in Delfi. In 
the second section, we will examine what is defamation, from the 
US and then the EU perspective, then, in the third section, apply 
these interpretations to the comments at issue. In the fourth 
section, we will take a wider view and look at the US Constitution’s 
1st Amendment Freedom of Speech compared to the ECHR’s Article 
10 Freedom of Expression. The fifth section is a brief conclusion. 

1. Delfi AS v Estonia

Delfi is “an Internet news portal that published up to 330 
news articles a day at the time of the initial dispute. Delfi is one of 
the largest news portals on the Internet in Estonia. It publishes news 
in Estonian and Russian in Estonia and also operates in Latvia and 
Lithuania.”1 In response to articles written on the news portal, 
approximately 10,000 comments were posted every day.2 Delfi, it is 
interesting to note, has a Georgian connection; Delfi and Civil 
Georgia3, have a collaboration — named The Clarion.4 

Comments posted below news articles were usually 
anonymous and were posted automatically – Delfi did not screen 

1 Delfi, para. 11. 
2 Delfi, para. 12. 
3 See: www.civil.ge  
4 The Clarion is Born. 27 September 2015. Civil Georgia. 
www.civil.ge/eng/article.php?id=28600  
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comments. There was a language filter in place, which would delete 
obscene comments. Delfi posted a “Rules of Comment” which 
forbade any comments with obscenities, insults, threats, incitement 
to violence or any illegal activities.5 Delfi also had a notice-and-take-
down system – any user could flag a comment as objectionable and 
it would be removed.6 Additionally, any victim of a defamatory 
comment could complain to the company and the comment would 
be removed.7 

In January 2006, Delfi posted an article “SLK Destroyed 
Planned Ice Road”. SLK (AS Saaremaa Laevakompanii) is a public 
limited liability company that operates ferries to some of the islands 
in the Baltic Sea. The article stated that some ferry routes were 
modified so that ice bridges would not be formed. “Ice roads are 
public roads over the frozen sea which are open between the 
Estonian mainland and some islands in winter.”8 By preventing, or 
delaying, the ice from forming, people traveling to the islands would 
have to pay to use a ferry instead of using the ice road for free. 
Consequently, this upset some people who were directly affected. 

During the two days after the article was posted, it received 
185 comments. The complainant, identified by the court as “L.”, is a 
shareholder in SLK. Some of the comments mentioned L. by name 
or insinuation. Six weeks after the article, L.’s lawyers wrote to Delfi 
complaining of 20 of these posted comments.9 They sought the 
removal of the comments, as well as approximately €32,000 in 
damages. Delfi removed the comments on the day the complaint 
was received, but refused to pay damages.  

Shortly thereafter, L. began litigation in Estonian courts. In the 
court of first instance, Delfi won. The court ruled that the EU 

                                                            
5 Delfi, para. 14. 
6 Delfi, para. 13. 
7 Id. 
8 Delfi, para. 19. 
9 The 20 comments can be seen on page 7, para. 18, of the court decision, available 
at: http://hudoc.echr.coe.int/eng?i=001-155105 
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Directive on Electronic Commerce10, and the corresponding 
enabling Estonian statute, excluded liability. L. appealed and the 
initial court decision was quashed. The Estonian Supreme Court 
declined to consider a further appeal. The court of first instance, 
applying the appellate court ruling, held the EU Directive was not 
controlling, and, consequently, ruled for L. 

A number of comments, however, were vulgar in form; they 
were humiliating and defamatory and impaired L.’s honour, dignity 
and reputation. The comments went beyond justified criticism and 
amounted to simple insults. The court concluded that freedom of 
expression did not extend to protection of the comments concerned 
and that L.’s personality rights had been violated. L. was awarded 
EEK 5,000 (EUR 320) in compensation for non-pecuniary damage.11 

Delfi appealed to the appellate court, and then to the 
Estonian Supreme Court; both courts upheld the trial court’s 
judgement. The Supreme Court held that the EU Directive did not 
apply to Delfi. Instead, Delfi and the anonymous writers of the 
comments were both ‘publishers’ of those comments.12 Therefore, 
L. could sue either or both.  

Delfi appealed to the European Court of Human Rights 
(“ECtHR”). In October 2013, the Chamber issued its judgment. The 
Chamber recognized the differing positions of the parties 
concerning Delfi’s connection to the comments: 

According to the Government, the applicant company was to 
be considered the discloser of the defamatory comments, whereas 
the applicant company was of the opinion that its freedom to 
impart information created and published by third parties was at 
stake, and that the applicant company itself was not a publisher of 
the third-party comments.13 

                                                            
10 Directive 2000/31/EC of the European Parliament and of the Council 
11 Delfi, para. 27. 
12 Delfi, para. 14. 
13 Delfi, para. 27. 
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The Chamber declined to rule on the application of Estonian 
law, which was up to the Estonian courts. The Chamber did consider 
Delfi’s argument that the Estonian government’s interference 
violated their rights to freedom of expression under Article 10, 
European Convention of Human Rights (“ECHR”). The Chamber held 
“that the restriction of the applicant company’s freedom of 
expression had pursued the legitimate aim of protecting the 
reputation and rights of others.”14 Regarding the comments 
themselves, “the Chamber noted that there was no dispute that the 
comments in question had been of a defamatory nature.”15 The 
Chamber held there was no violation of Article 10. 

Delfi appealed this decision to the Grand Chamber. The Grand 
Chamber, by 15-2 vote, upheld the Chamber’s decision. The court 
did not truly analyze the comments, but described them as “’clearly 
unlawful’ [… and] that the majority of the comments are, viewed on 
their face, tantamount to an incitement to hatred or to violence 
against L.”16 The court went on to say that the comments “mainly 
constituted hate speech and speech that directly advocated acts of 
violence.”17  

Some commenters have argued that the court appeared to 
blur the distinction between defamation, insults, and hate speech.18 

 
2. Defamation Analysis 
 
This section will examine the legal analysis for defamation. 

We will first consider this from a US perspective. This analysis will 
include a discussion of UK defamation law, which is similar to US; 
although they both have the same starting point, they both 
developed distinctly. Next we will consider the perspective of 

                                                            
14 Delfi, para. 63. 
15 Delfi, para. 64. 
16 Delfi, para. 114. 
17 Delfi, para. 117. 
18 Also see: Guillemin. 
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European law, discussing German and French law specifically, as 
well as some prior ECtHR decisions. 

 
2.1. US (&UK) analysis 
 
 Defamation in the US is more restricted than in Europe; to 

claim defamation in the US it is required the statement be 'a false 
statement of fact' and 'tending to harm the reputation' of the 
plaintiff – in other words, simple cuss or swear words are not 
defamatory, neither are epithets. Statements that may qualify in 
some European countries as defamatory would not be considered 
as defamatory in the US. Further, the US has a strong safeguard for 
freedom of speech — the 1st Amendment of the US Constitution. 
Whether speech is “Offensive speech” or “hate speech” is 
immaterial in US law; however, there is a movement to adopt a 
more European understanding of the 1st Amendment, and certainly 
“hate crimes” are created increasingly more by statute. 

Regarding the twenty comments that are the basis for Delfi, it 
is likely almost all, if not all, would not qualify as defamatory in the 
US. 

So let us first take a step back and define defamation. Under 
Anglo-American law, defamation is distinguished as either ‘Slander’ 
or ‘Libel’, depending on whether it was oral, spoken aloud, or if it 
was in writing. It was easier to be awarded damages for libel – 
because it was considered more permanent; the spoken word being 
fleeting. 

According to Black’s Law Dictionary, defamation is: 
1. The act of harming the reputation of another by making a 

false statement to a third person.• If the alleged defamation 
involves a matter of public concern, the plaintiff is constitutionally 
required to prove both the statement's falsity and the defendant's 
fault. 2. A false written or oral statement that damages another's 
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reputation.19 
According to the Restatement (First) of Torts: 
A communication is defamatory if it tends so to harm the 

reputation of another as to lower him in the estimation of the 
community or to deter third persons from associating or dealing with 
him.20  

Laws against defamation seek to “protect a person’s interest 
in their reputation. Defamation presents particular problems, as any 
law which protects reputation will also impinge on freedom of 
speech.”21 Comparing UK and US treatment of defamation, it was 
commonly stated that US provided greater protection for speech; 
UK provided greater protection to reputation.22 This was in no small 
part owing to the 1st Amendment, which will be further discussed 
below.  

According to English law, for a statement to be defamatory: it 
must ‘tend to lower the claimant in the estimation of right- thinking 
members of society generally’23 

Defamation concerns reputation more than actual harm. 
“First, defamation is essentially an attack on reputation. If a person 
says that a businessman runs his business dishonestly or 
incompetently, this is defamatory. But, if it is [falsely] stated that 
the business has closed down, this is not defamatory, although 
financial loss may be caused.”24 

To establish defamation, the following elements must be 
proven: “(a) a statement of fact; (b) that is false; (c) and 
defamatory; (d) of and concerning the plaintiff; (e) that is published 
to a third party (in written or otherwise tangible form)…”25  

                                                            
19 Black’s Law Dictionary, 9th Ed., p 479 
20 Restatement (First) of Torts § 559 (1938). 
21 Cook, Law of Tort, p 406. 
22 See Cook, p 406 and chapter 20 generally. 
23 Sim v Stretch [1936] 2 All ER 1237, 1240. 
24 Cook, p 410-411. 
25 Glasser, p 49. 
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Truth is an absolute defence in the US26 and the UK27. That is 
to say, if the defendant can establish the disputed statement is in 
fact true, then the claimant loses. 

In a landmark case, the US Supreme Court in New York Times 
v Sullivan stated: 

“Thus, we consider this case against the background of a 
profound national commitment to the principle that debate on 
public issues should be uninhibited, robust, and wide-open, and that 
it may well include vehement, caustic, and sometimes unpleasantly 
sharp attacks on government and public officials.”28 

In that case, the court held that when claiming defamation 
against a public figure, actual malice was required – a high burden, 
above negligence or recklessness.29 This is not normally required, 
only when the statement is against a public official. Therefore, it is 
much more difficult for a public figure to win a defamation action. 

The principle of "fair comment" afford[ed] legal immunity for 
the honest expression of opinion on matters of legitimate public 
interest when based upon a true or privileged statement of fact. 

… As this statement implies, comment was generally 
privileged when it concerned a matter of public concern, was upon 
true or privileged facts, represented the actual opinion of the 
speaker, and was not made solely for the purpose of causing 
harm.30 

In a more recent case, Sarah Palin v. New York Times, a trial 
court dismissed a defamation suit by a politician (a former vice 
presidential candidate) explaining “if political journalism is to 
achieve its constitutionally endorsed role of challenging the 
powerful, legal redress by a public figure must be limited to those 
cases where the public figure has a plausible factual basis for 
                                                            
26 Peters, p. 1091. Zimmerman, 312. 
27 Glasser, p 210. 
28 NY Times v Sullivan, 376 US 254 (1964), 270. 
29 NY Times v Sullivan, 376 US 254 (1964) 
30 Milkovich v. Lorain Journal Co., 497 US 1 (1990), 12. 
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complaining that the mistake was made maliciously, that is, with 
knowledge it was false or with reckless disregard of its falsity.”31 

The statement must contain a fact that can be proved false. 
Some statements cannot be proved false and are, therefore, not 
defamatory. 

Thus, unlike the statement, “In my opinion Mayor Jones is a 
liar," the statement, "In my opinion Mayor Jones shows his abysmal 
ignorance by accepting the teachings of Marx and Lenin," would not 
be actionable. … a statement of opinion relating to matters of public 
concern which does not contain a provably false factual 
connotation will receive full constitutional protection.32 

Attempts to avoid defamatory statements by slight 
equivocations are not sufficient: One “can not just add ‘i think...’ or 
‘in my opinion...’ to avoid a provable fact – this does not change it 
to an opinion.”33  

Milkovich holds that “rhetorical hyperbole” or “vigorous 
epithet[s]” are a distinct type of speech – and “are neither meant 
nor understood to be factually accurate”, and hence not 
defamatory.34 If it is not a verifiable fact, it cannot be defamatory. 
Therefore, insults, eptithets, swears – are not (normally) 
defamatory. 

In a recent case, the 9th Circuit Court of Appeals, a step below 
the Supreme Court, ruled that language that claimant had engaged 
in “ ‘illegal activity’, including ‘corruption’, fraud, deceit on the 
government, money laundering, defamation, harassment, tax 
crimes, and ‘fraud against the government’ … paid off ‘media’ and 
politicians and may have hired a hit man to kill her” was not 
defamatory.35  

                                                            
31 Sarah Palin v New York Times, Southern District of New York. Available: 
http://www.medialaw.org/images/medialawdaily/08.29.17nyt.pdf  
32 Milkovich v. Lorain Journal Co., 497 US 1 (1990), 19-20 (emphasis added). 
33 Milkovich, 19. 
34 Milkovich and see Hansen, 54. 
35 Obsidian Finance Group v Cox, 9th Circ. 2014, p16. 
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Courts have “held that even consumer complaints of non-
criminal conduct by a business can constitute matters of public 
concern.”36 Speech regarding these issues, should have a higher 
level of protection. 

In a fairly recent California case, the court considered an 
offensive epithet. 

The accusation that plaintiffs are top-ranking “Dumb Asses” 
cannot survive application of the rule that in order to support a 
defamation claim, the challenged statement must be found to 
convey “a provably false factual assertion.” … A statement that the 
plaintiff is a “Dumb Ass,” even first among “Dumb Asses,” 
communicates no factual proposition susceptible of proof or 
refutation. It is true that “dumb” by itself can convey the relatively 
concrete meaning “lacking in intelligence.” Even so, depending on 
context, it may convey a lack less of objectively assayable mental 
function than of such imponderable and debatable virtues as 
judgment or wisdom. To call a man “dumb” often means no more 
than to call him a “fool.” One man’s fool may be another’s savant. 
Indeed, a corollary of Lincoln’s famous aphorism is that every 
person is a fool some of the time.  

Here defendant did not use “dumb” in isolation, but as part of 
the idiomatic phrase, “dumb ass.” When applied to a whole human 
being, the term “ass” is a general expression of contempt essentially 
devoid of factual content. Adding the word “dumb” merely converts 
“contemptible person” to “contemptible fool.” Plaintiffs were 
justifiably insulted by this epithet, but they failed entirely to show 
how it could be found to convey a provable factual proposition. … 
[“the dispositive question is whether a reasonable fact finder could 
conclude the published statement declares or implies a provably 
false assertion of fact”].) If the meaning conveyed cannot by its 

                                                            
36 Obsidian Finance Group v Cox, 9th Circ. 2014, 
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nature be proved false, it cannot support a libel claim.37  
 
In Barrett v. Rosenthal, very offensive statements were 

considered to have no provably false assertions of fact: 
… is arrogant, bizarre, closed-minded; emotionally disturbed, 

professionally incompetent, intellectually dishonest, a dishonest 
journalist, sleazy, unethical, a quack, a thug, a bully, a Nazi, a hired 
gun for vested interests, the leader of a subversive organization, 
and engaged in criminal activity (conspiracy, extortion, filing a false 
police report, and other unspecified acts.) 

… 
Dr. Polevoy is dishonest, closed-minded; emotionally 

disturbed, professionally incompetent, unethical, a quack, a fanatic, 
a Nazi, a hired gun for vested interests, the leader of a subversive 
organization, and engaged in criminal activity (conspiracy, stalking 
of females, and other unspecified acts) and has made anti-Semitic 
remarks. 

... 
The court …[held these comments were] not actionable 

because they contained no provably false assertions of fact. 
Plaintiffs do not challenge that ruling.38  

Thus, an insult is not necessary defamation. The insults 
described by the Delfi case would not be considered defamation 
under US law. 

 
2.2. EU Legal Analysis (France & Germany) 
 
Now let us transition across the Atlantic and consider 

defamation in a European context, before we go on and examine 

                                                            
37 Vogel v Felice, 6th Circuit, 127 Cal. App. 4th 1006 (2005) (Internal citations 
omitted; emphasis added).  
38 http://www.casp.net/california-anti-slapp-first-amendment-law-
resources/caselaw/california-courts-of-appeal-cases/barrett-v-rosenthal/ 
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the Delfi comments themselves. 
“In Germany, as in France [and in most European states], 

defamation traditionally has been thought of as a crime rather than 
a tort.”39 

In France, Defamation is codified as: “Every allegation or 
imputation of a fact which impugns the honour or esteem of the 
person or the corporation to whom or to which the fact is imputed 
is a defamation.”40 This is a drastically different definition of 
defamation than the common law definition. Indeed, the very 
concept is distinct from the Anglo-American understanding. 

Defence is a truth; however, it is limited to the sphere of 
private life (i.e., if it is something considered very private or 
personal). 

“Criticism of goods and services cannot amount to defamation 
[…] if it does not involve a criticism of a legal or physical person.”41 
France also has a cause of action for Insult.42 

In Germany, “Defamation […] is primarily a crime”.43 Germany 
includes criminal offenses for what may be defamation or injurious 
falsehoods44 as well as insults.45 Therefore, in Germany freedom of 
expression is limited by the crimes of defamation and insult, and 
also the right to privacy – which is a much stronger right than in the 
US.46 Although Germany includes a free speech right, in Article 5 of 
the German Constitution, this is with express limitations and is 
subordinate to the right of ‘human dignity’.47 

Both Germany and France have the criminal offense of 

                                                            
39 Markenisis, p 403. 
40 Youngs, 431, quoting the French Code Civil, article 1382. 
41 Youngs, p433. 
42 Youngs, p434. 
43 Markesinis, p 27. 
44 Youngs, p 435-436. 
45 Markesinis, p 76 & 411. 
46 Markesinis, p 411. 
47 Krotoszynski, p 1556. 
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“insult” – obscene gesture, epithets, cursing. Normally, such insults 
are considered protected speech under US law. “Thus, whereas in 
Germany this has often led to a greater protection of privacy, in 
America the emphasis on freedom of speech has often had the 
reverse effect.”48 

 Now let us consider some defamation cases that have been 
considered by the ECtHR. When Freedom of Expression has been 
limited, the court examines it from a 3 prong test: 

First there must be an interference with the right under 
Article 10(1) of the Convention, then any restriction should be 
assessed for acceptability according to a three stage test. The test 
requires that the restriction be lawful, achieve a legitimate aim and 
be necessary in a democratic society.49 

In Castells v Spain, the ECtHR considered a case where a Spanish 
citizen was prosecuted for criminal libel for insulting the government. 
The court overturned the conviction because the defendant was not 
allowed to claim the defense of truth. The court explained the 
government could “impose[d]criminal law sanctions on persons who 
published lies or accusations ’formulated in bad faith.’”50 

In Lingens v. Austria 51 a defamation conviction in Austria was 
overturned by the ECtHR. A citizen wrote about a government 
official with a NAZI past; the statement included both facts and his 
personal opinion. The statements were true, but the defendant’s 
opinions were not facts – and because of that the Austrian court 
held he could not claim the defence of truth. 

Under the Austrian criminal code, defamation of an 
officeholder was punishable and proof of truth was the only defense 
available. Because Lingens could not prove the truth of his value 

                                                            
48 Markesinis, p 472. 
49 Woods, http://eulawanalysis.blogspot.com/2015/06/delfi-v-estonia-curtailing-
online.html  
50 Amponsanah, p 92. (Compare with the malice required in Sullivan v NY Times, 
note --) 
51 Lingens v. Austria, p 12 
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judgments, he was convicted and fined. The European Court 
unanimously held that Lingens’ freedom of expression was 
breached. 

… 
the Court pointed out that political speech is not limited to 

facts which are verifiable, but it includes value judgments that are 
impossible to prove. So the Court drew a line between the 
expression of a personal opinion and facts that affect the reputation 
of persons.52 

The Court explained: “opinions (value judgments) cannot be 
demonstrated and are not susceptible of being proven.” 

Although some of the reasoning is different, the result is 
remarkably similar to the Supreme Court rulings, such as NY Times v 
Sullivan, Getz, and Milkovich. That is, provable facts have to be 
distinguished, then evaluated – are they true or false? Statements 
that are not provable facts (e.g. opinions), normally are not 
defamatory. 

 In general, it is fair to say the ECtHR has been more 
protective of political speech than other types of speech.53 Their 
view is “that political speech serves a special role in the pursuit of a 
democratic society.”54 Whereas, in the US, one could almost argue 
the opposite. Political speech is becoming more and more 
regulated, under the guise of “campaign finance reform”; over the 
last few years there has been a growing discussion of the 
government restricting political speech on the internet. 

[In Europe], to escape liability, a defendant in a criminal libel 
case has the burden to rebut either a presumption of falsity or bad 
faith, or to show fair report. This is nearly the opposite of the 
practice in the United States, which requires the [civil] plaintiff to 
show both fault on the part of the defendant and falsity in his 

                                                            
52 Amponsah, p 90-91 (emphasis added). 
53 Wright, p 147. 
54 Wright, p 150. 



T.J.A. Barrett  – Delfi & Defamation – A Brief Comparative Analysis of US 
and European Legal Perspectives of Defamation and Freedom of Speech   

 

 25

statements.55 
In US criminal Law, burden of proof is a major consideration. 

Any ‘burden shifting’ from the prosecutor to the defence, is not 
allowed and will result in any conviction be overturned (with the 
limited exception of affirmative defences). 

So, now that we have delved into the matter, let us consider: 
what is the main difference between the defamation analysis in the 
US and Europe? Defamation, by its very nature, is a limit of freedom 
of speech. Which one of these objectives will be pursued, at the 
expense of the other?  

I quoted a US case earlier: “Plaintiffs were justifiably insulted 
by this epithet, but they failed entirely to show how it could be 
found to convey a provable factual proposition.”56 Insults may be 
upsetting, but they are not actionable in a US court of law. I submit 
that this goes to the heart of the matter – this is a paramount 
distinction between US law and European law. 

 
3. Comments from Delfi  
 
The comments at issue in the Delfi case consist mostly of 

epithets and insults.57 An earlier quote from the court decision: 
A number of comments, however, were vulgar in form; they 

were humiliating and defamatory and impaired L.’s honour, dignity 
and reputation. The comments went beyond justified criticism and 
amounted to simple insults. The court concluded that freedom of 
expression did not extend to protection of the comments concerned 
and that L.’s personality rights had been violated. L. was awarded 
EEK 5,000 (EUR 320) in compensation for non-pecuniary damage.58 

As you look through the comments – certainly many were 

                                                            
55 Presumed Guilty, p 4. 
56 Vogel v Felice, 6th Circuit, 127 Cal. App. 4th 1006 (2005). 
57 Comments can be seen on page 7, para. 18, of the court decision, available at: 
http://hudoc.echr.coe.int/eng?i=001-155105 
58 Delfi, para. 27. 
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‘vulgar’ or were ‘insults’. Some were anti-Semitic; others vaguely 
discussed violence. 

 According to the ECtHR, these “comments went beyond 
justified criticism and amounted to simple insults.” Is it a judge’s 
role to determine what is ‘justified criticism’? Obviously, if everyone 
has the right of justified criticism, but not unjustified criticism – then 
whoever determines the distinction has all the power. I can 
understand from a moral standpoint, one could argue what level of 
criticism is justified. However, from a legal standpoint – I do not 
think lawyers have competence to make such a purely moral 
judgment.  

Both the US and European courts have discussed tone and 
context as factors. The dissenting opinion points this out admirably:  

Does a call for violence or a wish to see someone killed have 
the same effects on the Internet as a similar statement made in a 
face-to-face encounter in a situation like the present one? This is 
not a call to arms by an extremist group. The answer has to be 
established by means of a proper judicial process. No criminal action 
against the commenters was taken, notwithstanding the reference 
to lynching. The question of the extent to which such comments 
amount to a real threat would have deserved proper analysis. 
However, the judgment simply accepts the findings of the Supreme 
Court, which says only that the illegality of the comments is 
manifest (and then, like the judgment, characterises them in 
different ways).59 

As discussed above, these comments would not be considered 
defamation under US jurisprudence. If L. were considered a public 
figure, which seems very likely, then it would be even more difficult 
to prove defamation – since malice would be required. Although the 
commenters might have had malice, it is almost impossible to 
imagine that Delfi had any malice. After all, they removed the 
comments as soon as was requested. 

                                                            
59 Delfi, dissenting opinion p 72-73, para. 14 
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4. The 1st Amendment and Article 10 
 
Many of the comments would not be considered defamatory 

under US law, which has a higher protection of freedom of 
expression. Protections under Article 10 of the European 
Convention on Human Rights and the 1st Amendment, US 
Constitution, will be compared.  

Let us examine 1st Amendment, first. 
Congress shall make no law respecting an establishment of 

religion, or prohibiting the free exercise thereof; or abridging the 
freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for a 
redress of grievances.60 

There are many important rights included in this very short 
paragraph. In this paper, we are concerned with two – allow me to 
paraphrase: “Congress shall make no law … abridging the freedom 
of speech, or of the press”.61  

This right is not absolute. In Schenk v US, Oliver Wendell 
Holmes, the famous American jurist, said:  

The most stringent protection of free speech would not 
protect a man in falsely shouting fire in a theatre and causing a 
panic. [...] The question in every case is whether the words used are 
used in such circumstances and are of such a nature as to create a 
clear and present danger that they will bring about the substantive 
evils that Congress has a right to prevent.62 

 As we have already discussed, people may express their 
own opinions, but not their own facts. 63 

 Article 10 of the ECHR is divided into 2 paragraphs. The 1st 
paragraph reads: 

1. Everyone has the right to freedom of expression. This right 
                                                            
60 1st Amendment, US Constitution. 
61 Id. 
62 Schenck v. United States, 249 U.S. 47 (1919), 
63 Daniel Patrick Moynihan 
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shall include freedom to hold opinions and to receive and impart 
information and ideas without interference by public authority and 
regardless of frontiers. This article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema 
enterprises.64 

 This is, on the surface, similar to the 1st amendment. 
However, it also includes a 2nd, longer, paragraph: 

2. The exercise of these freedoms, since it carries with it 
duties and responsibilities, may be subject to such formalities, 
conditions, restrictions or penalties as are prescribed by law and are 
necessary in a democratic society, in the interests of national 
security, territorial integrity or public safety, for the prevention of 
disorder or crime, for the protection of health or morals, for the 
protection of the reputation or rights of others, for preventing the 
disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary.65 

One of the listed exceptions to the freedom of expression is 
“for the protection of the reputation or rights of others”. 

The end of the 1st paragraph and the entire 2nd paragraph 
limit the freedom of expression rights. If you count, it is less than a 
quarter of the text which recognizes the rights of citizens, and 
three-quarters of the text limit those rights; 33 words, compared to 
108 words. 

Although the article does not mention the press, ECtHR case 
law clearly establishes the press has a special place and protections. 
Ironically, the 1st Amendment specifically mentions the press, but 
most Supreme Court case law holds that they do not have a special 
place –every citizen is entitled to the same protections. However, 
this has proven useful in the 21st century, with the rise of bloggers 
and unconventional media – who, under this interpretation, do not 
have to ‘prove’ or establish they are part of the press. 

                                                            
64 Article 10, ECHR 
65 Article 10, ECHR (emphasis added). 
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“The Court’s aim is to find a balance between protecting free 
expression and protecting the rights and freedoms of others. … The 
Court assumes that states can determine whether a restriction is 
necessary within the local circumstances.”66 

 The ECtHR has held: 
Freedom of expression constitutes one of the essential 

foundations of a [democratic] society, one of the basic conditions 
for its progress and for the development of every man. Subject to 
Article 10 (2), it is applicable not only to “information” or “ideas” 
that are favorably received or regarded as inoffensive or as a matter 
of indifference, but also to those that offend, shock or disturb the 
State or any sector of the population. Such are the demands of that 
pluralism, tolerance and broadmindedness without which there is 
no “democratic society.”67 

However, Article 10 does protect confidential sources, 
something the 1st Amendment (most likely) does not protect. The 
ECtHR:  

Without such protection, sources may be deterred from 
assisting the press in informing the public on matters of public 
interest. As a result, the vital public watchdog role of the press may 
be undermined and the ability of the press to provide accurate and 
reliable information may be adversely affected.68 

 
5. Conclusion 
 
Many of the comments were vulgar, obscene, or with 

offensive epithets; some discussed violence towards L., or SLK. 
However, most of the comments would not be actionable under the 
US understanding of defamation. Although the US and European 
courts begin from a very different starting point, on some of the 

                                                            
66 Amponsah, p 89. 
67 Handyside, 1 EHRR at 754 ¶ 49. 
68 Goodwin v. the United Kingdom, 1996. 
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issues discussed above, they reach similar conclusions. However, in 
other aspects, such as insults or epithets, they reach very different 
results. 

Perhaps this paper will spur further analysis. In the 21st 
Century, defamatory statements will be made more and more 
online, frequently on international websites, such as Facebook or 
YouTube. These companies have a large presence in both the 
European Union and in the US. How will these different jurisdictions 
deal with these issues? Or, perhaps more important, how will the 
tech-giants deal with these issues? 

If websites are considered ‘publishers’ of the content posted 
by others, and face liability for it, naturally they will be more pro-
active censors. This has already begun and, I submit, is a negative 
for the consumers in both Europe and the US. 
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LAW AND ECONOMIC REALITY –  
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lex iniusta non est lex 
-Saint Augustine

Abstract: 
Lawyers study the law; good lawyers engage in 

institutional analysis of legal system paying heed to 
jurisprudential and philosophical1 dimensions involved therein. 
The aim of this article is to explore how law interacts with our 
economic reality and shapes it to some objective end. After all, 
law is for social utilitarianism.2 The subject is dealt with 
following the approach that is pragmatic and seeks to unfold a 
dimension that is worthy of discussion and debate. 

Keywords: law, economy, policy, inequality, democracy. 

Introduction 

Trump signed, on August 13, 2018, The National Defense 
Authorization Act allowing $717 billion military budget.3 Also, the 
US President signed The Tax Cuts and Jobs Act (TCJA), on January 1, 
2018, reducing the federal corporate income tax to 21 per cent from 

1 Dunkel, Harold B. (1953). "Philosophical Approach to Research." The Phi Delta 
Kappan, 35(1), pp. 25-28. http://www.jstor.org/stable/20495399. 
2 Seagle, William (1945) "Rudolf von Jhering: Or Law as a Means to an End," 
University of Chicago Law Review: Vol. 13 : Iss. 1, Article 4 citing Rudolf von 
Jhering’s Der Kampf um's Rechit (The Struggle for Law, 1872) 
3 Cnbc.com. (2018).https://www.cnbc.com/2018/08/13/trump-signs-717-billion-
defense-bill.html 
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35 per cent.4 In addition to this, in the US budget, the proposed are 
7.1 per cent cut to Medicare, 22.5 per cent cut to Medicaid and 
Obamacare subsidies and 27.4 per cent cut to SNAP (food stamps) 
and 20.2 percent cut to housing assistance by 2028.5 These are 
pieces of law pertaining to economic aspects of the US society with 
domestic and international implications in a globalized world. 

If one analyses the consequences of the aforementioned 
facts, it will not be difficult to conclude that every law has 
connotations that go way beyond the obvious and explicit mandate 
of its legal provisions. Laws shape the contours of socio-economic 
conditions that people are subjected to, every day of their lives. In 
the scenario described above, what comes forth is that the legal 
instruments are used to direct economic flow in a particular 
direction and thus, the resulting consequences should not be looked 
at with surprise. 

In order to deal with the topic, the author attempts to 
theorize reality the way it is, avoiding settling any normative 
question. The truth is always perceived in a very peculiar manner 
depending on how one is able to relate to it- the correspondence 
theory of truth.6 Therefore, contextualization becomes important in 
regard to putting forth an understanding as to how law is very 
instrumental in shaping or, presumably, reinforcing the economic 
reality.  

Economic inequality, for the purpose of this article, is a very 
crucial attribute of the economic system we all are a part of.7 It, 

4 Tax Foundation. (2017). Preliminary Details and Analysis of the Tax Cuts and Jobs 
Act. 
 https://taxfoundation.org/final-tax-cuts-and-jobs-act-details-analysis/ 
5 Vox.com. (2018). https://www.vox.com/policy-and-politics/2018/2/12/ 
16996832/trump-budget-2019-release-explained  
6 David, Marian. (2016). "The Correspondence Theory of Truth", The Stanford 
Encyclopedia of Philosophy (Fall 2016 Edition), Edward N. Zalta (ed.), 
https://plato.stanford.edu/archives/fall2016/entries/truth-correspondence/> 
7 World Inequality Lab. (2018), World Inequality Report 2018. 
https://wir2018.wid.world  
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broadly, refers to the scenario where people have intense 
difference in their economic status for the reasons that cannot be 
held objective or justified other than having in place a system that 
seeks to follow only an already set agenda in order to serve the 
interests of a few and to the detriment of the rest. The systemic 
aspect referred to in the preceding sentence is what is characterized 
as law. In other words, law is used as a means to achieve an 
economic end.8 Relevance of law is directly linked to the fact that 
economic growth is important but at the same time for it to sustain, 
it should be inclusive in nature giving all an access to its benefits.9 
Therefore, it becomes a prerequisite that the legal framework 
dealing with economic structure of country should be designed to 
allow the economic system intrinsic thereto to function in a manner 
that should serve all. However, as has been pointed out by a World 
Bank report, economic inequality is on the rise.10 It implies, very 
broadly, that law making has to be brought under scrutiny to see if 
it has something to do with the way our economy functions. Several 
academic institutions are concerned with the question pertaining to 
the role played by law in sustaining “inequities of economic 
opportunity and power?”11. This article contributes to the existing 
academic discussion. 

 

                                                            
8 for a very relevant perspective on the issue, see Williams, L.,Kjonstad A., and 
Robson, P. (2003). Law and Poverty: Legal System and Poverty Reduction, Zed 
Books.  
9 Duttagupta, R. et al. (2017). Growth That Reaches Everyone: Facts, Factors, Tools, 
September 20, International Monetary Fund.  
https://blogs.imf.org/2017/09/20/growth-that-reaches-everyone-facts-factors-
tools/  
10 Lange, G.M., Wodon, Q., and Carey, K. (2018). The Changing Wealth of Nations 
2018: Building a Sustainable Future. Washington, DC: World Bank. World Bank.  
https://openknowledge.worldbank.org/handle/10986/29001 License: CC BY 3.0 
IGO.” 
11 Harvard University.  
https://hls.harvard.edu/academics/curriculum/catalog/default.aspx?o=71930 
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How does it work? 

There are conflicting interests in society and supposedly, 
limited resources.12 Therefore, there are priorities. Prioritization is 
crucial to ensure that the resources are allocated to deserving heads 
in the most efficient manner. For instance, one segment of people 
might be concerned with increasing capital accumulation while the 
rest might be worried about procuring enough financial assistance 
to make their ends meet. Oxfam International reports that “it takes 
just four days for a CEO from one of the top five global fashion 
brands to earn what a Bangladeshi garment worker will earn in her 
lifetime.”13 While, on the other hand, Goldman Sachs, one of the 
world’s biggest investment and financial service firm, has been 
considering questions like “is curing patients a sustainable business 
model?”14 This clearly shows that there are different interests in the 
society and those interests are at conflict with each other given the 
limited resources that we have or, in the light of innovations 
towards alternative resources and means of production, the 
systemic attributes that heavily rely on economic inequality to serve 
the most inherent human characteristic i.e. greed. In the wake of 
technological developments like asteroid mining15, even if the 
resources become unlimited, decisions will have to be taken with 
regard to rules of conduct for human interaction. The decisions will 

12 Morgan, G. (2007). Interests, conflict and power: organizations as political 
systems, Sage Publications.  
13 Oxfam.org. (2018).  
https://www.oxfam.org/en/pressroom/pressreleases/2018-01-22/richest-1-
percent-bagged-82-percent-wealth-created-last-year  
14 An analyst asked in April 10, 2018 report entitled "The Genome Revolution." As 
reported by CNBC,  
https://www.cnbc.com/2018/04/11/goldman-asks-is-curing-patients-a-sustainable-
business-model.html  
15 Davis, M. (2018). Will asteroid mining be an outer-space gold rush? Big Think. 
https://bigthink.com/technology-innovation/economic-impact-of-asteroid-
mining?rebelltitem=1#rebelltitem1 
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be based on values that will ultimately decide what kind of rules we 
have. 

Economic transactions engaged into are according to some 
rules. In other words, economic activities, in principle, are 
regulated. The notion of free market, though it doesn’t exist per the 
opinion of Prof. Ha Joon Chang, is considered to be flawed because 
of instances of market failure.16 Also, there is a political will to lead 
economy in a certain direction to achieve certain goals that might 
be ignored by the operation of free market.17 What interests should 
be taken care of first determine what holds priority for any society. 
It is important to understand that priorities determine what policies 
are adopted by institutions in control of society. Institutions, 
primarily political in nature, produce a legislative framework that 
seeks to advance the cause of the said policies by applying the 
framed laws and regulations to situations existing on ground. 
Therefore, economic policies are made and the same are given 
effect to by formulation of laws that seek to achieve the goal of 
economic policies. In other words, economic policies are somewhat 
like blue print that define the roadmap to achieve the priorities of 
the state and all the stakeholders. The state, then, pass legislations 
and enforce them. The rules and regulations in the fields of 
business, commerce and trade are perhaps the most voluminous. It 
shows not only the complicated nature of the functional dynamics 
of economy, it also points out the relative relevance of economic 
activities in society. Any form of regulation is just another name for 
application of law that is formulated by the political and 
administrative institutions. Therefore, economy works per the 
contours of law.  

 
 

                                                            
16 Chang, Ha-Joon. 2012. 23 things they don't tell you about capitalism. New York, 
N.Y.: Bloomsbury 
17 World Bank Blogs. (2017). Generating political will and public will for positive social change. 
https://blogs.worldbank.org/publicsphere/blog-post-month-quote-week-yuval-noah-harari 
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Law 
 

According to Stanford Encyclopedia of Philosophy, law is 
normative social practice guiding human behavior and giving rise to 
reasons for action.18 However, given the contemporary state of 
affairs wherein the international community is faced with plethora 
of problems, the aforementioned understanding of law doesn’t 
suffice. If law is the basic framework within which the society and all 
its attributes are required to function, a more important question 
arises for all to ponder over. What, in reality, determine the 
existence and content of law?19 This question assumes importance 
in the light of what this article seeks to put in context. 

British historian E. P. Thompson suggested that law is an 
instrument of de facto ruling class that basically defines and defends 
the right of the class over the resources.20 The idea has since been 
confirmed by various philosophers and researchers. Research 
conducted by Prof. Benjamin, of Princeton, and Prof. Martin, of 
Northwestern, suggests that economic elites and business interests 
have substantial influence over US government policies while that 
of average citizens and mass movements have little or no influence, 
thereby confirming the theories of Economic-Elite Domination and 
for theories of Biased Pluralism.21 There are volumes of research 
that show that economic wealth lead to political power and 

                                                            
18 Marmor, A. and Sarch, A., "The Nature of Law", The Stanford Encyclopaedia of 
Philosophy (Fall 2015 Edition), Edward N. Zalta (ed.), URL = 
<https://plato.stanford.edu/archives/fall2015/entries/lawphil-nature/>. 
19 Shapiro, Scott J. Legality. Cambridge, MA: Belknap Press of Harvard University 
Press, 2011. Pp. 472. At page 25.  
20 Thompson, E.P. 1975. Whigs and hunters: The origins of the Black Act. New York: 
Pantheon Books at page 259; and, also see Merritt, Adrian. “The Nature and 
Function of Law: A Criticism of E.P. Thompson's ‘Whigs and Hunters.’” British 
Journal of Law and Society, vol. 7, no. 2, 1980, pp. 194–214 at page 194 
21 Gilens, M., & Page, B. (2014). Testing Theories of American Politics: Elites, 
Interest Groups, and Average Citizens. Perspectives on Politics, 12(3), 564-581.  
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influence leading to skewed democratic process.22 It has been well 
documented by several social studies that economic power leads to 
extreme lopsidedness in balance of political power and influence 
which ultimately corrupts the whole process of democratic 
governance.23  

There is one more dimension to this. Not every economic-strata 
of society is equally taken care of by law. For instance, industrial houses 
and corporations are allowed to form associations and lobby their 
business interests in policy-making corridors. But there has been huge 
crack-down on formation of labour unions that do basically and 
inherently the same thing as corporate or industrial associations do- try 
to have bargaining power in pursuing the protection and promotion of 
their interests before those that make laws. How is there any 
justification behind this scenario except that law is used to skew the 
economic system and/or its functioning. Lobbyist push for more 
financial deregulation.24 But, labour unions are considered as socialist 
and thus discarded from the mainstream of everything.25  

 
Fallacy in the functioning  
 
If one refers to preamble of any law or regulation, it becomes 

clear what the law is set out to achieve. This assertion, though 
wrongly so, doesn’t take into account the discrepancies that exist 
between what a policy is publically projected to achieve in terms of 
its articulated aims and what the policy is actually intended to 

                                                            
22 Policymaking as Power-building, 27 Southern California Interdisciplinary Law 
Journal 315 (2018) at page 317 
23 Gilens, M., & Page, B. (2014). Testing Theories of American Politics: Elites, 
Interest Groups, and Average Citizens. Perspectives on Politics, 12(3), 564-581.  
24 Acemoglu, D. (1998). “Why Do New Technologies Complement Skills? Directed 
Technical Change and Wage Inequality.” Quarterly Journal of Economics 113 (4): 
1055–89.  
25  http://www.censoo.com/2016/07/inside-corporate-utopias-capitalism-rules-
labor-laws-dont-apply/ 
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achieve. For example, trickledown economics being one of the most 
crucial popular economic theory to advance the cause of 
neoliberalism and lessening of regulation was based on the 
premises that if the producers and manufacturers are given a free 
hand to create and accumulate wealth, in the process the wealth 
will trickle down to the labor as more and more people would be 
employed and would be afforded more salaries. It didn’t happen; 
real median wages in the USA, the world’s strongest economy, have 
been largely stagnant since 1970s.26 According to IMF, trickledown 
economics doesn’t work.27 Therefore, all the policy making done on 
the basis of trickledown economics and the laws formulated on that 
basis following IMF’s interventions in the receiving countries are 
basically a disaster that should have had been avoided in the first 
place. 

Another example, Economic Growth, Regulatory Relief, and 
Consumer Protection Act (henceforth referred to as “the second Act”) 
was passed recently, in US, to “promote economic growth, provide 
tailored regulatory relief, and enhance consumer protection, and for 
other purposes”.28 The act made changes to 2010 Dodd-Frank Act 
(henceforth referred to as “the first act”) which was passed by Obama 
administration increasing the regulation of financial institutions in order 
to avoid any economic meltdown like that of 2008. It was the 
understanding that the economic meltdown of 2008 happened because 
the financial institutions were given too much freehand and were left 
unregulated. The consequences were that people, as consumers, 
suffered heavily and so did the economic growth. Therefore, the first act 
was passed to increase the regulatory mandate over those institutions 

26 Desilver, D. (2018). For most U.S. workers, real wages have barely budged in 
decades. Pew Research Center. http://www.pewresearch.org/fact-
tank/2018/08/07/for-most-us-workers-real-wages-have-barely-budged-for-
decades/ 
27 Era Dabla-Norris. et al. (2015), Causes and Consequences of Income Inequality: A 
Global Perspective, June 2015, International Monetary Fund.  
28 Passed on January 3, 2018.  
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and thus ensuring that the economic growth doesn’t suffer such a 
setback again and stability could be achieved in the economic system. On 
the contrary, the second Act strives to undo what the first Act intended 
to do i.e. introduce more deregulation of financial institutions making 
them able to avoid the administrative oversight; but, at the same time, 
the second Act is articulated to “promote economic growth, provide 
tailored regulatory relief, and enhance consumer protection.”. De-
regulation of banks is supposedly aimed at allowing the market forces to 
work in favor of enterprising people without any governmental 
interference which, normally, is not considered good for the economy. 
However, the de-regulation, which, of course, is sometimes used to refer 
to the skewing of the existing regulation in favor of some vested interest, 
of the banking system in the USA led to the financial meltdown of 2008 
when the bank and the bank loan defaulters went blind with greed. 
Regardless, the current US administration is again resorting to de-
regulation.  

Also, after the crisis began in 2008, in order to save the 
banking system, the state interfered and used law making to bail 
out the banks in order to “save” the collapsing system.29 Whether 
the action really saved the system or just maintained the status quo 
is a debatable one. However, the conclusion that one draws from 
this is that laws were made an instrument to use the tax payers’ 
more than $ 29 trillion to save the financial institutions.30 This had a 
huge impact on economic reality of the USA.  

The aforementioned account of how a particular field of 
economy is molded by using law as an instrument has severe 
consequences on how the wealth is (re)distributed in the society. 

                                                            
29 The Emergency Economic Stabilization Act of 2008 (Division A of Pub.L. 110–343, 
122 Stat. 3765, enacted October 3, 2008), commonly referred to as a bailout of 
the U.S. financial system 
30 Felkerson, J. (2011). $29,000,000,000,000: A Detailed Look at the Fed’s Bailout by 
Funding Facility and Recipient, Working Paper No. 698, December 2011, Levy 
Economics Institute 2011,  
http://www.levyinstitute.org/pubs/wp_698.pdf 
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How does this happen? In an increasingly financialized society, the 
rich get richer31 and the re-distribution of wealth generated in the 
society does not accrue any benefit to the majority because of the 
existing economic structure and its rules. The resulting inequality in 
the wealth leads to various socio-politico-factors that further 
pushes the poor into poverty and the vicious cycle continues.  

 
Historical aspect 
 
Noam Chomsky says “Corporations were originally associations 

of people who were charted by state to perform some particular 
functions like..”32 The state used to issue a charter, a form of law, to 
the shareholders of the corporations in order to perform a task.33 This 
implies that setting up a corporation, originally, was a privilege given by 
the state through a legal instrument and still, corporate law provides a 
basic framework on which the corporations function.34  

The Fourteenth Amendment was passed at the conclusion of 
the civil war in the USA in order to give equal rights to the blacks 
and forbid the state to deprive any person of life, liberty and 
property without the due process of law.35 Therefore, the 

                                                            
31 Oxfam International. (2018). Super Rich got 82% of Wealth created last year – 
Poorest half of the world got nothing.  
https://www.oxfam.org.nz/news/super-rich-got-82-wealth-created-last-year-
poorest-half-world-got-nothing  
32 Noam Chomsky in documentary “The Corporation” by Mark Achbar, Jennifer 
Abbott, and Joel Bakan 
33 Giuseppe Dari-Mattiacci, Oscar Gelderblom, Joost Jonker, Enrico C. Perotti; The 
Emergence of the Corporate Form, The Journal of Law, Economics, and 
Organization, Volume 33, Issue 2, 1 May 2017, Pages 193–
236, https://doi.org/10.1093/jleo/ewx002 
34 Jensen Michael C., Meckling William H..1976.“Theory of the Firm: Managerial 
Behavior, Agency Costs and Ownership Structure,” 3 Journal of Financial Economics 
305–60; Easterbrook Frank H., Fischel Daniel R.. 1991. The Economic Structure of 
Coporate Law. Cambridge, MA: Harvard University Press. 
35 Zinn, H. (1990). A people's history of the United States. New York: Harper & Row. 
At page 181 
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fourteenth amendment was passed to protect newly freed slaves. 
Between 1890 and 1910 there were 307 cases brought before the 
court under the fourteenth amendment of which 288 were brought 
by corporations and 19 by African Americans.36 It is important to 
notice that corporations won more than 200 of those cases.37 
Judges applied the amendment to capital and property and not in 
relation to the people the amendment, in reality, was really directed 
to. The significance of this example is to put forth that economic 
institutions or players used the law that was basically meant to 
protect oppressed people to claim privileges that had further 
economic implications.  

 
Another example 
 
Intellectual Property Rights (IPRs) are the private rights that 

are imposed by government. Using the notion of “property” and its 
relevant philosophical connotations, IPRs are basically used to stop 
third parties from using the property that they own in the way they 
want to merely because the owner of IPRs controls the intellectual 
creation.38 Therefore, by implication, the people who could have 
used, in the absence of IP law, their tangible property to reap 
economic benefits are stopped by IP law from venturing into such 
domain. This creates an economic system that is lopsided to serve 
the interest of IP owners and, again, law is used as an instrument to 
achieve this economic end. It is pertinent to mention here that 

                                                            
36 Mary Zepernick, Program on Coprorations, Law and Democracy, The Corporation, 
documentary by Mark Achbar, Jennifer Abbott, and Joel Bakan 
37Challenging Corporate Personhood Corporations, the U.S. Constitution and 
Democracy, an interview with Jan Edwards, Oct./Nov. 2002 — VOLUME 23 — 
NUMBER 10 & 11,  
https://multinationalmonitor.org/mm2002/02oct-nov/oct-
nov02interviewedwards.html 
38 Kinsella, Stephan. “Against Intellectual Property.” Journal of Libertarian Studies 
15, No. 2 (2001): 1:53.  
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though IPRs are supposed to or projected as something that create 
incentive for and reward innovation, the research shows that there 
is no conclusive proof that IP system achieves what it sets out to.39 

 
One more example 
 

Not only critically acclaimed Hollywood movies like The Big 
Short pointed out how the systemic fabric is designed in a way to 
distort the efficient functioning of our economy, many researchers 
have pointed out the lacunae time and again. Credit rating agencies is 
one such area.40 After the financial crisis of 2008, the role played by 
credit rating agencies as good rating providing shops in lieu of fees 
came to the forefront. Until then, the credit rating agencies were 
largely unregulated. “In the period leading up to the financial crisis in 
2008, credit rating agencies (CRAs) failed to properly appreciate the 
risks in more complex financial instruments”.41 Efforts have been 
made in the US42 and European Union43 to regulate the credit rating 
agencies. However, some scholars believe that legislative efforts 

                                                            
39 Lemley, Mark A., Faith-Based Intellectual Property (March 30, 2015). 62 UCLA L. 
REV. 1328 (2015); Stanford Public Law Working Paper No. 2587297. Available at 
SSRN:  
https://ssrn.com/abstract=2587297 or http://dx.doi.org/10.2139/ssrn.2587297 
40 Conte, Elisabetta and Parmeggiani, Federico, The Regulation of Credit Rating 
Agency Across USA and EU: Different Systems, Same Concerns (November 11, 
2008). University of Siena Law and Economic Working Paper Series. Available at  
SSRN: https://ssrn.com/abstract=2214998 or http://dx.doi.org/10.2139/ssrn.22149
98 
41 as has been acknowledged by European Commission here at 
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-
supervision-and-risk-management/managing-risks-banks-and-financial-
institutions/regulating-credit-rating-agencies_en  
42 The stronger enforcement mechanism of Securities and Exchange Commission 
with regard to requirements on the part of recognized credit rating agencies as 
stipulated in Dodd-Frank Wall Street Reform and Consumer Protection Act 
43 Laws governing CRAs consists of a regulation (Regulation No 462/2013) and a 
directive (Directive 2013/14/EU) 
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might not be effective enough to usher in a substantial change.44 In 
the light of less regulation, the impact of action of credit rating 
agencies has been that the average people lose their saving when the 
funds invest the money on the basis of the faulty rating given by the 
credit rating agencies. This leads to deterioration in the economic 
equality.45  

 

Importance in a democratic setup  
 

At times, law is taken as all sacrosanct without paying any 
heed to how it is formulated and what purpose it serves in the 
society. Bifurcating the theory from the practicality might not be a 
good approach to understand the subject matter under 
consideration in this article. Therefore, from an academic point of 
view as well as from a pragmatic standpoint, it becomes important 
to put forth how does the law function in our democratic setup.  

Democracy is perhaps the only political system that we have 
settled for thinking it to be the best for the mankind.46 Some 
scholars have suggested that a more ambitious approach to 

                                                            
44 Conte, Elisabetta and Parmeggiani, Federico, The Regulation of Credit Rating Agency 
Across USA and EU: Different Systems, Same Concerns (November 11, 2008). University 
of Siena Law and Economic Working Paper Series. Available at SSRN:  
https://ssrn.com/abstract=2214998 or http://dx.doi.org/10.2139/ssrn.2214998 
45 See Moody's $864m penalty for ratings in run-up to 2008 financial 
crisis,https://www.theguardian.com/business/2017/jan/14/moodys-864m-penalty-
for-ratings-in-run-up-to-2008-financial-crisis; Brad Fleming, Credit Rating 
Agencies Dodge Investors’ Lawsuits, September 12, 2016, Journal of Business 
and Intellectual Property Law,  
http://ipjournal.law.wfu.edu/2016/09/credit-rating-agencies-dodge-investors-
lawsuits/ 
46 Democracy： A Very Short Introduction, Bernard R. Crick ( 2003, Oxford 
University Press); “Francis Fukuyama, “The End of History?” National Interest, no. 
16 (Summer 1989): 3–18, quotation on p. 4; Francis Fukuyama, The End of History 
and the Last Man (New York: Free Press, 1992); Philip B. Heymann, Democracy and 
Corruption, 20 Fordham Int'l L.J. 323 (1996) 
Excerpt From: Yascha Mounk. “The People vs. Democracy.” iBooks. 
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democracy is dangerous and therefore, only a more formal and 
selective approach to it allowing citizens to choose from competing 
elites is appropriate.47 Also, there are scholars that consider any 
lesser form of democracy to be similar to slavery.48 

Time and again, we come across events that indicate that 
political spheres are shrinking and economic institutions are taking 
control over the political aspects of an inherently democratic 
sphere.49 Recently, EU Budget Commissioner Günther Oettinger was 
criticized for influencing Italian voters by suggesting that markets 
won’t accept if the Italians voted into power a populist 
government.50 

The laws that we create are ultimately about empowering the 
people or they are about empowering corporations or financial 
institutions giving them more authority and more control over the 
political institutions and as a result over the dynamics of our 
society; also, the corporations are ahead of everyone else in taking 
control of the global regulation scenario.51 

 
Economic Inequality 
 
The World Inequality Report 2018 presents a very dismal picture 

of how the present and the future are marred by income and wealth 

                                                            
47 Schumpeter, J., 1956, Capitalism, Socialism and Democracy, New York: Harper 
and Row. 
48 Rousseau, J.-J., 1762, The Social Contract, trans. Charles Frankel, New York: 
Hafner Publishing Co., 1947. 
49 These are the concerns that Yanis Varoufakis have raised at all platforms. Also, 
read Yanis Varoufakis, Adults in the Room: My Battle with Europe’s Deep 
Establishment, Bodley Head, 2017.  
50  https://www.independent.co.uk/news/world/europe/italy-election-eu-markets-
budget-populist-vote-gunther-oettinger-five-star-a8374796.html 
51 British Council USA, Mohsen al Attar,  
https://www.youtube.com/watch?v=Ipn-b_AQP-Q 
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inequality.52 Of the wealth created in 2017, 82 percent went to the 
richest one percent of 7.3 billion world population and half of the world 
population got absolutely nothing of the wealth created.53 Some 
scholars argue the need for inequality.54 However, there are other who 
argue to the contrary for various relevant reasons.55 Inequality affects 
economic growth and its sustainability.56 Higher inequality further 
deteriorates the situation of those at the lower end of economic 
strata.57 

Neoliberalism is perhaps ‘the most successful ideology in world 
history’.58 Ostensibly, the ideology requires no interference by state in 
market operations vide any regulations.59 However, United Nations 
give every individual right to live with dignity and have access to 

                                                            
52 Facundo Alvaredo, Lucas Chancel, Thomas Piketty, Emmanuel Saez, Gabriel 
Zucman, World Inequality Report 2018,  
https://wir2018.wid.world/files/download/wir2018-summary-english.pdf  
53 OXFAM International, 5 shocking facts about extreme global inequality and how 
to even it up, https://www.oxfam.org/en/even-it/5-shocking-facts-about-extreme-
global-inequality-and-how-even-it-davos  
54 Lazear, E., and S. Rosen. 1981. “Rank-Order Tournaments as Optimum Labor 
Contracts.” Journal of Political Economy 89 (5): 841–64; Barro, R. J. 2000. 
“Inequality and Growth in a Panel of Countries.” Journal of Economic Growth. 5 (1): 
5–32.  
55 Stiglitz, J. 2012. The Price of Inequality: How Today's Divided Society Endangers 
Our Future. New York: W.W. Norton.  
56 Ostry, J. D., A. Berg, and C. Tsangarides. 2014. “Redistribution, Inequality, and 
Growth.” IMF Staff Discussion Note 14/02, International Monetary Fund, 
Washington; Berg, A., and J. D. Ostry. 2011. “Inequality and Unsustainable Growth: 
Two Sides of the Same Coin?” IMF Staff Discussion Note 11/08, International 
Monetary Fund, Washington 
57 Aghion, P., E. Caroli, and C. Garcia-Penalosa. 1999. “Inequality and Economic 
Growth: The Perspective of the New Growth Theories.” Journal of Economic 
Literature 37 (4): 1615–60; Galor, O., and O. Moav. 2004. “From Physical to Human 
Capital Accumulation: Inequality and the Process of Development.” Review of 
Economic Studies 71 (4): 1001–26.  
58 Anderson, P. (2000) ‘Renewals’, New Left Review 1: 5:24 
59 Rajesh Venugopal (2015) Neoliberalism as concept, Economy and 
Society, 44:2, 165-187, 
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economic means to achieve the same.60 There is constant interaction 
between human rights and neoliberal principles and practices.61 

One must be aware that the supposedly most non-economic 
values or phenomena are studied through the lenses of cost-benefit 
analysis in order to justify their existence in society.62 The issue of 
efficiency and equity tradeoff constantly appears to be an important 
aspect.63 For example, basic pensions for elders in society have been 
demanded to be curtailed by financial institutions and the same has 
been supported by political institutions. What happened in the case 
of Greece in European Union seems to be a good example of the 
assertion.64  

 
Conclusion 
 
In view of the aforementioned, it can be concluded that it 

would be better to indulge into any kind of academic or public 

                                                            
60 Article 22 of Universal Declaration of Human Rights 1948: 
“Everyone, as a member of society, has the right to social security and is entitled to 
realization, through national effort and international co-operation and in 
accordance with the organization and resources of each State, of the economic, 
social and cultural rights indispensable for his dignity and the free development of 
his personality.”  
61 Samuel Moyn, A Powerless Companion: Human Rights in the Age of 
Neoliberalism, 77 Law & Contemp. Probs. 147 (2014)  
62 Klaus Mathis, Efficeincy Instead of Justice? Searching for the Philosophical 
Foundations of the Economic Analysis of Law, Springer Publications, 2009; Richard 
A Posner, Economic Analysis of Law. Wolters Kluwer Law and Business, 2014 at pg. 
3.  
63 Roy L. Prosterman, Robert Mitchell and Timothy Hanstad, One Billion Rising: Law, 
Land and The Alleviation of Global Poverty, Leiden University Press (preface by 
Joseph E. Stiglitz), 2009 
64 Menelaos G. Karanaso at al., The Greek Dra(ch)ma: 5 Years of Austerity. The 
Three Economists’ View and a Comment, GreeSE Paper No.113, Hellenic 
Observatory Papers on Greece and Southeast Europe, August 2017, London School 
of Economics,  
http://eprints.lse.ac.uk/84100/1/GreeSE-No.113.pdf 
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discourse in the domain of economic equality by addressing the 
issue of law and the role it plays in designing the economic reality. 
Talking about economic inequality in isolation will not yield any 
result. It must not be forgotten that any policy is implemented only 
through the channel of law making. Economic scenario is no 
exception to this democratic process. Therefore, if one needs to 
correct the distortions to which economic inequality is often 
associated with, one has to make sure that laws that are enacted 
conform to the principles on which our society is based i.e. to make 
sure that people have access to equal economic opportunity and no 
policy or law oriented action on the part of state should be skewed 
to serve the interest of only a few and to the detriment of the rest.  
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Abstract:  
The principle of “responsibility-sharing” or “burden-

sharing”, which is preferably mentioned in the Lisbon Treaty 
as the “solidarity between the member states”, has attracted 
much attention from the scholars and professionals engaged 
in International Migration Law and EU policy making in order 
to picture the current migration influx management strategies 
in Europe. Difficulties regarding migrant flows that national 
governments of Member States (MS) need to endure 
consequently brings the urgency of international cooperation 
to ensure functioning and effective asylum processing and 
relocation mechanism. Current changes in migrant crises 
make it obvious that burden-sharing is a key to the protection 
of refugees and the resolution of the problem. Accordingly, EU 
countries need to re-conceptualize the system between 
member states until it reaches its completion. For that reason, 
this particular article seeks to contribute to the debates 
regarding the European migration burden-sharing by 
addressing the following questions: What are the main 
objectives of “burden-sharing” principle and what is its role in 
the context of current migration crisis? What guarantees the 
fair responsibility-sharing and how the equal distribution can 
be reached? It also argues that the principles of solidarity and 
responsibility must not rely on the traditional interest-based 
motivations of states, but should reach its global meaning in 
the context of policy harmonization that is likely to contribute 
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to a more equitable, efficient and effective refugee burden-
sharing system. Therefore, development of a compelling 
European responsibility-sharing regime appears to be in the 
interest of both refugees and countries of destination as high 
protection standards will be difficult to maintain in a system 
which shifts responsibility to states located on the external 
border of the EU, many of which have limited asylum capacity.  

Keywords: International Migration Law, EU policy, 
asylum, burden-sharing, refugee management, Member 
States, solidarity, equitable, efficient, distribution, relocation, 
Lisbon Treaty, Dublin Regulation.  

 
 

1. Introduction 
 
In the wake of migrant crises in Europe the concept of burden-

sharing among European Union (EU) Member States (MS) has been 
seeking its way to fill in the gaps before achieving a perfect model in 
controversial Union-wide migration policy. The proposals related to 
burden-sharing, which have been set before, have shown its inactivity 
to deal with the migration flows launched in Europe. The political 
narrative around the decreasing number of people seeking for 
international protection is misconceived, since achieving peace in 
conflict torn countries, like Syria, will take time and Europe should be 
under no illusion that the states will cope with the large scale of 
refugees alone. Thus, the significance of cooperation among member 
states is quite vivid and European Union should re-think their 
immigration policy together to tackle the phenomenon of new age of 
immigration. 

In the context of the current migration crisis, originating from 
conflicts in the Middle East, the need for a functioning and effective 
asylum processing and relocation mechanism appears. Having 
observed the current changes in migrant crises, it is very much 
obvious that burden-sharing is a key to the protection of refugees 
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and the resolution of the problem.1 Hence, EU countries need to re-
conceptualize the system between member states until it reaches 
its completion. Undoubtedly, there is a need for responsibility- and 
burden-sharing within the EU as high protection standards will be 
difficult to maintain in a system which shifts responsibility to states 
located on the external border of the EU, many of which have 
limited asylum capacity2. 

This article shows that the refugee burdens among Western 
states are unequally distributed. This constitutes a problem not 
only for individual states, but also for the EU as a whole. Although, 
there are many obstacles, the development of regional or 
international burden-sharing regimes is the key towards coping with 
the migrant flows. The article argues that the principles of solidarity 
and responsibility must not rely on the traditional interest-based 
motivations of states, but should reach its global meaning in the 
context of policy harmonization that is likely to contribute to a more 
equitable, efficient and effective refugee burden-sharing system. 

The core question in this research paper comes down to 
examining whether the current burden-sharing system is still 
relevant, or whether the European Union should develop another 
system for processing asylum applications and develop a 
complementary mechanism for relocating refugees. To address the 
primary issues, the paper proceeds as follows. The section one will 
cover the factual components of burden sharing. In the second part 
two special emphasis will be laid on the analysis of legal framework 
for burden-sharing system, while the section three will identify the 
future of immigration legislation in the light of principal burden-
sharing options.  

 
                                                            
1 UNHCR Fifth Annual Plenary Meeting Of The APC, Official Documents Burden-
Sharing; ISIL, Year Book of International Humanitarian and Refugee Law, Vol. 
17,2001, 7 ; URL: http://www.worldlii.org/int/journals/ISILYBIHRL/2001/17.html  
2 Lubbers R., Talking Points for the Informal Justice and Home Affairs Council,, 29 
Jan. 2005, Luxembourg 
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2. Components of burden-sharing 
 
The notion of "burden-sharing" in relation to refugees started 

its life in the 1950s as a principle for promoting international 
solidarity among states receiving refugees. But over the past years it 
has been used or abused by different protagonists to justify quite 
divergent policies3. Although, one thing is obvious: burden-sharing 
system has proved to be remarkably resilient and surviving, 
inasmuch as the attempts to replace it with other notions, such as 
"solidarity" or "balance of efforts" has been widely rejected. 

As a starting point to portray burden-sharing, the tripartite 
qualification, developed by Gregor Noll,4 will be used. This 
qualification distinguishes three core components of burden-
sharing: sharing people, sharing money and sharing norms5. 

 
1. Physical Burden-sharing 
 
One of the types of quota-based burden-sharing proposal that 

has received considerable attention in recent years, is based on the 
idea of a physical sharing of people between European states on the 
basis of a fixed distribution key that tries to take account of 
countries' relative protective capacities. The concept of people 
sharing implies that the responsibility for the reception of migrants 
and processing of asylum applications is distributed between the 
Member States, and that, in case of an unduly large increase in 
asylum applications and migrant relocation in one or several 
Member States, the other Member States will assist them by taking 
over responsibility in those cases that exceed the concerned 

                                                            
3 Boswel Ch., Burden-sharing in the New Age of Immigration, Nov.1 2003; URL: 
https://www.migrationpolicy.org/article/burden-sharing-new-age-immigration 
4 Noll Gr., Risky Games? A theoretical approach to burden-sharing in the asylum 
field, Journal of refugee studies, 2003, N3, 16. 
5 Noll Gr., Negotiating Asylum: The EU Acquis, Extraterritorial Protection and the 
Common Market of Deflection, Martinus Nijhoff Publishers, 2000, 267. 
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Member State’s capacity. There are several possible criteria on 
which such a key could be based, namely: national wealth, 
assimilative capacity, or population density, or the possibility of 
devising a multi-factor distribution key. 

It’s also worth mentioning that people sharing goes a step 
further than fiscal responsibility-sharing and is found to be closer to 
true responsibility sharing since it goes beyond the mere cost-sharing.6 

If we look at the numbers of asylum application proceeding, Germany 
is taking a lead with its “Wir schaffen Das” approach having 
responsibilities even of pre-crises circumstances. On the contrary, 
Greece and Italy, have the sensationally less applications to review 
especially when the numbers of arrival are studied. Although 
ultimately, the redistribution of protection seekers from one host 
territory to another on the basis of some measure of reception 
capacity, might be the most effective way to address disparities in 
refugee burdens,  it is also the most controversial one7. The critics of 
this system emphasize the risks to both the individual (related to a 
secondary uprooting) and to the new host territories, which might 
lack the social support networks of the protection seekers’ initial 
destination and which could even lead to higher total costs for the 
countries operating such a scheme. 

 

2. Fiscal burden-sharing 
 
One other way is to address disparities retrospectively, through 

the payment of financial compensation to the most popular destination 
countries. Fiscal burden-sharing stands for the Member States to 
contribute in the financial costs when one Member State is carrying 
responsibility for a substantively larger part of the asylum applications. 
This form of burden-sharing has a reparative dimension, as it, by the 

                                                            
6 Ibid: 273-274. 
7 Thielemann E.R., Towards Refugee Burden-Sharing in the European Union State 
Interests and Policy Options, 2005, Austin, Texas,18. 
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reallocation of funds, tries to level out existing inequalities.8 The 
‘money sharing’ can take various forms of financial transactions.9 

However, the distribution of funds is not clear. As for the other 
components, the question arises whether a fiscal reallocation 
mechanism should only be crisis-oriented or whether it should be 
permanent, also taking into account inequalities in asylum applications 
due to geographical, economic or other factors in non-crisis situations. 
The difficulty of this type of burden- sharing lies within finding an 
acceptable distribution key, taking into account state capacity and 
when it is exceeded and also paying attention to the scope of the 
obligation: mere sharing of costs or does it go further?10

 

Nevertheless, the notion of the Asylum, Migration and 
Integration Fund (AMIF) was designed which is described as “a 
financial instrument for the period 2014 to 2020, which supports 
national and EU initiatives that promote the efficient management 
of migration flows and the implementation, strengthening and 
development of a common Union approach to asylum and 
immigration,”11 there are still some questions unanswered. In 
comparison to the European Refugee Fund (ERF), the main 
innovations in the field of burden-sharing is that the personal scope 
is extended, including more flexible categories of persons. Secondly, 
the material scope of application was broadened in certain fields, 
and more specifically concerning the definition of emergency 
situations.12 Lastly, financial support for intra- EU resettlement was 

                                                            
8 Noll Gr, Negotiating Asylum: the EU Acquis, Extraterritorial Protection and the 

Common Market of Deflection, The Hague: Nijhoff, 2000, 272. 
9 Ibid. 273. 
10 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent, 
2017, 8. 
11 European Commission Migration and Home Affairs Glossary 

https://ec.europa.eu/home affairs/content/asylum- 
migration-and-integration-fund_en accessed of 20.10.2018 
12 Schieffer M., Asylum and Migration Fund 2014-2020, 
https://eeas.europa.eu/sites/eeas/files/1-amf- 
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introduced. These modifications in the context of switching from 
ERF to AMIF can be deemed as a successful step towards 
completion of intra-EU burden sharing system. 

 

3. Harmonization of legislation (Norm-sharing) 
 
A first possible approach to achieve a more equitable 

distribution of burdens in this area is to take a common policy 
approach through the harmonization of domestic refugee 
legislation.13 Harmonization of legislation can be considered as an 
establishment of neutralization of inequalities in asylum through 
the sharing of norms in domestic legislation. Over the past years, 
the EU has taken multiple initiatives to establish such a 
neutralization, but these particular attempts were not always very 
successful. Differences in the restrictiveness of asylum regimes can 
be described as the situation where countries try to render 
themselves as a less attractive destination for refugees by raising 
thresholds and trying to make their asylum policies more 
restrictive.14 As a result of this approach, the burden will shift to 
countries with a less restrictive policy. Therefore, the aim of policy 
harmonization undertakes a more equal distribution in a preventive 
manner. Logically, this form of burden-sharing can only address 
differences in national legislation. However, there are many other 
factors like geo-political, economic, and historical, that contribute to 
an uneven distribution of asylum applications. The additional 
remark around the policy harmonization is that it does not always 
guarantee the best option to acquire equitable spreading, as it only 

                                                                                                                              
presentation_en.pdf accessed of 20.10.2018. 
13 Thielemann E.R., Towards Refugee Burden-Sharing in the European Union State 
Interests and Policy Options, 2005, Austin, Texas, 15. 
14 Thielemann E.R, Why Asylum Policy Harmonisation Undermines Refugee Burden 
–Sharing, European Journal of Migration and Law, 6, 2004, 47. 
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fortifies the role of push15 and pull16 factors, that cannot be 
remedied by harmonization since they are not of a legislative 
nature. That needs to conclude that the process of tackling 
disparities in refugee burdens through policy harmonization is slow 
and is likely to remain limited in its effect, which leads to the need 
of exploration of other (complementary) strategies. 

 
4. Market Mechanisms 
 
One of the categories of burden-sharing regimes rely on 

market mechanisms to achieve a spreading of responsibilities in this 
area. These market-based approaches involve: 1. Resettlement/dis-
persal, 2. Trade in protection quotas explicitly and 3. A more com-
prehensive (implicit) trading mechanism for protection 
contributions. 

One established model of non-quota based burden-sharing is 
the idea of “voluntary pledging” which has been the mechanism 
underlying refugee resettlement. EU initiative, the 2001 Council 
Directive on Temporary Protection in the Case of Mass Influx17, 
which develops a number of non-binding mechanisms based on the 
principle of double voluntarism: the agreement of both the recipient 
state and the individual protection seeker is required before 
protection seekers can be moved from one country to another. 

According to this instrument Member States are expected, in 
spirit of European solidarity, to evaluate their reception capacity 
and to justify their offers. 

The explicit trading, which is partially based on the quota-
system, consists of two components: firstly, an international agency 
would assign to each participating state a refugee protection quota 
                                                            
15 Push factors can be described as a combination of factors that stimulated 
refugees to leave their country of originor residence. 
16 Pull factors are reasons which render reception countries attractive destinations 
to lodge an asylum claim. 
17 Council Directive 2001/55/EC of 20 July 2001, OJ L 212, 7 August 2001 
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and the second element is the model’s trading component. Under it, 
the participating states would be permitted to trade their quota by 
paying others to fulfill their obligations. Several objections have 
been made against this scheme which above all relate to the 
scheme’s workability, concern about protection safeguards and the 
unease about treating refugees as commodities in inter-state 
transactions.18

 

Comprehensive (Implicit) Trading which was developed by 
Boeyer in 1989 suggests that countries should compare their 
advantages and level of contributions they can make to 
international collective goods. Theoretically, larger countries should 
be responsible for large share of the peacekeeping burden, while in 
reality the refugee burdens are beard by the smaller ones. 

 

3. Legal Framework of Burden-sharing initiatives 
 

Already in the early days of the latest migration crisis, the 
instruments available to deal with a large migratory pressure 
proved to be insufficient. Hence, the new instruments came to life 
that should be analyzed in the context of resilience for persistent 
migratory influxes. Although, the legal databases from Schengen 
Agreement to Common European Asylum System (CEAS) have 
covered some of the core problems in the field of EU migration law, 
some issues are still controversial and need further assessment. 

 
1. Burden-sharing: The highly desirable but missing 

element in the CEAS 
 
In order to fully capture an issue at stake, the great emphasis 

should be exerted on CEAS, a key policy document in the field of 
asylum, which lacks the provisions of burden-sharing. While the 
establishment of the CEAS at Tampere was the early starting point 
of the envisioned fair mechanism, it is striking that today the 

                                                            
18 Schuck 1997, 289-297; Anker, Fitzpatrick and Schacknove, 1998. 
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spreading of refugees can be called anything but fair or equitable.19
 

The main elements of the CEAS that are relevant to the 
subject of this paper and need some elaboration are the Asylum 
Procedures Directive, the Qualification Directive and of course the 
Dublin Regulation, which is a primary document in asylum system. 
Thus, the special attention will be drawn to it. 

Firstly, it should be mentioned that the Dublin Convention 
notes the responsibilities of burden-sharing. The preamble clarifies 
the main objectives of convention which aims to avoid “refugees in 
orbit”, i.e. asylum seekers being transferred from one Member State 
to another successively without any of them taking up responsibility. 
Secondly, it has the purpose of preventing “forum shopping” in the 
field of asylum applications and lastly regulations also set on the 
prevention of uncontrolled secondary movements in 

the Union.20 Today, notwithstanding the revisions of Dublin 
Regulations, still applicable Dublin III explicitly claims the importance 
of the respect of asylum seekers’ fundamental rights in case of a 
transfer to another Member State21 and gives a place to pending 
proposal of fourth Dublin regulation to the cover main changes in 
terms of fair burden-sharing system, which will be discussed later 
on. 

Thus, it is obvious, that the effort to harmonize asylum 
legislation in the Member States is only realized partially, in certain 
fields of asylum law. Today, prospects for a common European 
asylum status are still rather negative, due to the differing mindset 
of the Member States in the Union. 

 

                                                            
19 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent, 
2017, 48. 
20 Ibid. 14. 
21 Fratzke S., Not Adding Up: The Fading Promise of Europe’s Dublin System, 
Migration Policy Institute, March 2015,  
http://www.migrationpolicy.org/research/not-adding-fading-promise-europes-
dublin-system accessed 20.10.2018. 
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2. The Hague Program: Strengthening Freedom, Security 
and Justice 

 
The Hague Program, multi-annual agreement, which was 

introduced 5 years after the CEAS, tended to build further rights and 
obligations on the CEAS foundation. It is somehow surprising, that 
the relevance of this instrument is rather limited in the context of 
burden-sharing. Nevertheless, the reference makes it clear, that it 
establishes the concept of solidarity and fair-sharing of 
responsibility.22 The Hague Program was implemented through the 
Action plan of the Council and the Commission,23 all efforts to 
establish burden-sharing on the reception level were absent in this 
plan, what makes the discussion of it redundant. 

 
 3. Green Paper on the future of the European Asylum 

system 
 
The first noteworthy document in respect of burden-sharing is 

the European Commission (EC) Green Paper on the future of the 
European Asylum system, comprising a chapter on solidarity and 
burden sharing.24 Observing the Dublin System, which did not 
contain much about this issue, the Commission came to the 
conclusion to put forward as a suggestion to achieve a more 
equitable distribution among the Member States. Having 
ascertained that the spreading of refugees is not equitable, the EC 
puts forward two questions, the first relating to the existence of a 
need to complement the Dublin Regulation with measures 

                                                            
22 Council of the European Union, The Hague Programme: Strengthening 
Freedom, Security and Justice in the European Union, 13 Dec. 2004, OJ C53/1. 
23 Council and Commission, Action Plan of 12 August 2005 implementing the 
Hague Programme on strengthening freedom, security and justice in the European 
Union, 2005, OJ C198/1. 
24 Commission, Green Paper on the future of the European Asylum system (Green 
Paper), 2007, 301. 
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contributing to a fairer spreading of the burden, the second being a 
search for other possible solutions to establish a more equitable 
distribution of asylum seekers and/or beneficiaries of international 
protection between Member States.25 

 

4. European Agenda on Migration: the future of Dublin 
Regulation 

 
As it is mentioned above, the pending forth revision of Dublin 

Regulation is on the table to tackle the controversial issues of the 
Dublin III, which includes responsibility-allocating hierarchy. It is also 
arguable, how Dublin Regulation matches with the principles 
expressed in the Lisbon Treaty. 

 
1. Hierarchy: fair or unfair burden-sharing? 
 
Chapter three of the current Dublin regulation constitutes the 

criteria that should be applied in order to determine the Member 
State responsible for the processing of the asylum application. 
These criteria are built up hierarchically in the order of appearance 
in the regulation. Articles 12 and 13 serve to follow the criteria, 
which challenges the fairness of burden sharing system. For 
instance, the first criterion in the hierarchy quests the Member 
State, where a family member, who has been attributed the status 
of refugee or is subject to an asylum application, is present, to carry 
the responsibility to examine the asylum application.26 Article 13 
contains the most controversial characteristic of Dublin: the 
responsibility of the Member State of first entrance. Accordingly, 

                                                            
25 Ibid. 
26 European Parliament and Council Regulation 604/2014 of 26 June 2013 
establishing the criteria and mechanisms for determining the Member State 
responsible for examining an application for international protection lodged in one 
of the Member States by a third-country national or a stateless person (recast) 
2013, OJ L180/31, Art. 12. 



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      

Georgian and International Law Review  
 

 66

the Member State where the applicant first crossed the external 
border of the Union irregularly, is responsible for the examination 
of the asylum application.27

 

This obligation ceases to exist after the expiry of a period of 
12 months. Once this threshold has been exceeded, the application 
will have to be examined by the Member State where the applicant 
has resided continuously for more than five months. In the situation 
where multiple Member States meet this criterion, the Member 
State where the applicant has been living most recently, will be held 
responsible. Thus, the Member State of first entry criterion forms the 
most problematic aspect of the hierarchy causing a disproportionate 
spreading of the burden in asylum applications. 

It is also worth noting that the EU institutions have been 
pointing out the need for a reform of Dublin. In 2016 the 
Commission explicitly acknowledged that the Dublin regulation is no 
longer a workable system for determining intra-EU responsibility 
concerning asylum applications and relocation. Furthermore, case 
studies28 have shown, that Member States at the external border are 
more heavily burdened which leads to a decrease in standards, 
because of the first entry criterion introduce by the Dublin 
regulation. Due to the decrease in standards, the applicability of the 
Dublin system could no longer be guaranteed unconditionally. In 
regard to a violation of fundamental rights, the European court of 
Human rights (ECtHR) and the Court of Justice of the European 
Union (CJEU), came to the conclusion that Dublin transfers had to 
be suspended in case of systemic insufficiencies to receive the 
migrants even the responsibility of the Member State in accordance 
with the Dublin hierarchy is posted. 

One of the main criticisms of the Dublin regulation is related 
to the ensuring an equitable distribution of migrants. The 

                                                            
27 Ibid, Article 13 
28 See: ECHR, 4 Nov. 2014, no. 29217/12, Tarakhel v. Switzerland; 21 Jan. 2011, no. 
30696/09 MSS v. Belgium and Greece. 
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distributive impact of the Dublin regulation is very little and almost 
non-existing.29 It is also arguable if the equality in Dublin was a 
fiction or not, as hierarchical criteria set out in the third chapter of 
Dublin do not take any level of so called ‘fairness’ or ‘equitable 
distribution’ into account. Thus, there is no expression of any 
intention to support heavily burdened Member States included in 
Dublin III.30

 

Regardless of harmonization efforts on EU level imposing 
minimum standards on the Member States, a large part of the 
Member States are failing to align their procedures with the 
European standards on protection.31 Therefore, the assumption 
that all Member States meet Union standards, is a major 
misconception inasmuch as more impact is exerted on the national 
competence. It is even more questionable whether the common 
procedure serves better to cope with migration flows, because it 
will also cause other pull factors to play a larger role, since 
harmonization initiatives will only influence the legal disparities in 
the Member States, leaving aside economic, social and cultural 
differences rendering a particular Member State an interesting 
destination.32 

 
 

                                                            
29 Commission, Proposal for a European Parliament and Council Regulation 
establishing the criteria and mechanisms for determining the Member State 
responsible for examining an application for international protection lodged in one 
of the Member States by a third-country national or a stateless person (recast), 
2016, 270 final/2. 
30 Gray H., Surveying the Foundations: Article 80 TFEU and the Common European 
Asylum System, Liverpool, 34, 2013, 180. 
31 Guild E., Costello C., Garlick M., Moreno-Lax V., CEPS Policy Brief: The 2015 
Refugee Crisis in the European Union, CEPS, 2015, 
https://www.ceps.eu/system/files/CEPS%20PB332%20Refugee%20Crisis%20in%20
EU_0.pdf accessed 20.10.2018. 
32 Thielemann E., The Future of the Common European Asylum System: In Need of a 
More Comprehensive Burden-Sharing Approach, European Policy Analysis, 2008,1 
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2. Dublin Regulation in the light of Solidarity 
 
The entire EU asylum policy is based on the principles of 

solidarity and fair-sharing of responsibility. As concluded in the 
former part, Dublin by far does not lead to a situation of fair-sharing 
in the processing of asylum applications, since only a handful of 
Member States have to carry the burden. The question arises how 
the disproportional division of asylum applications caused by the 
Dublin system can be reconcilable with the European Union’s 
solidarity and fair-sharing concepts outlined in Article 80 of Treaty 
on the Functioning of the European Union (TFEU).33

 

Article 8034 TFEU can be seen as the basis of the idea of solidarity 
both to the countries and to the refugees in the Union’s asylum and 
migration policy. The ambiguity around the interpretation of the 
principle of solidarity, gives rise to a lot of questions on the scope of 
this notion and on how this solidarity concept should be translated into 
practice. Generally, solidarity is a principle based on mutual trust 
between the Member States.35 In the context of asylum, solidarity 
means that in periods of high migration pressure the other Member 
States will take charge of part of the burden, in order to do the same 
when other member states are faced with such pressure. However, 
some clearance should be made on the range of this principle. 

It is in this context important to note whether this provision can 
be limited to a mere intra-EU solidarity, or whether this notion is wider, 

                                                            
33 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent, 
2017,36. 
34 Consolidated version of the Treaty on the Functioning of the European Union 
(Lisbon Treaty), 2012, OJ C326/01, art. 80. 
35 European Parliament Directorate General for Internal Policies Study, The 
Implementation of Article 80 TFEU on the principle of solidarity and fair sharing of 
responsibility, including its financial implications, between the Member States in the 
field of border checks, asylum and immigration, European Parliament, April 2011. 
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also including solidarity vis-à-vis third countries or vis-à-vis refugees.36
 

A textual interpretation of the article will lead us to believe that 
the solidarity is meant as solely applying between Member States and 
the Union, since in the article itself is underlined. However, a working 
document of the LIBE37 committee sets out that the solidarity concept 
in Article 80 TFEU consists of two big categories, internal and external 
solidarity.38 It is also interesting, that the concept of solidarity arises not 
only from Art. 80 TFEU, but also the 1952 Geneva Convention, the 
foundation of international asylum law, expresses it in its preamble.39 

Thus, if the textual interpretation fails, the member states are still 
under obligation to follow the steps of solidarity. 

Another point of discussion concerning the notion of solidarity 
is the relationship between solidarity and fair-sharing. Fair-sharing 
wishes to establish a status quo that succeeds in the realization of 
an equitable spreading, not in absolute numbers but by taking into 
account the relative reception capacities of the Member States.40 It 
must be said, that solidarity and fair-sharing are establishing an 
inversely proportional relationship that is being directed on the 
European level. The more responsibility the Member States confer 
to the EU, the more it will be shared on EU basis and the less need 

                                                            
36 Noll Gr, Failure by Design? On the Constitution of EU Solidarity in Searching for 
Solidarity in EU Asylum and Border Policies, Odysseus Network’s First Annual Policy 
Conference, 2016. 
37 The Committee on Civil Liberties, Justice and Home Affairs 
38 European Parliament Committee on Civil Liberties, Justice and Home Affairs, 
TFEU –Solidarity and fair sharing of responsibility, including search and rescue 
obligations (INI report on the situation in the Mediterranean and the need for a 
holistic EU approach to migration, European Parliament, 2015, 
http://www.statewatch.org/news/2015/jul/ep-working-document-migration-
solidarity.pdf. accessed 21.10.2018. 
39 Preamble to the Convention Relating to the Status of Refugees, 1954, 189, UNTS 
137. 
40 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent, 
2017, 38. 



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      

Georgian and International Law Review  
 

 70

of solidarity there is between the Member States.41 In the light of 
the Union’s asylum policy, fair-sharing should be attributed the title 
role, supplemented by solidarity as a corrective mean. Solidarity and 
fair-sharing can be held up as two complementary principles that 
should balance each other. 

 
3. Reformation Era for migration policy 
 
In its communication of 6 April 2016, the Commission put 

forward the Union’s vision in the necessary reform of the Common 
European Asylum System. In general terms, the objective is to 
abandon the current system that is causing disproportionate 
pressure on a limited number of Member States, that can not only be 
attributed to the deficient implementation of the system, but also to 
the flawed mechanism by itself.42

 

There is an urgency for creating new legal basis, which refuses 
the absconding system and irregular migration. Thus, the most 
important issue is to create a resilient mechanism based on 
principles of fair burden-sharing and solidarity which will be crisis-
proof and result-oriented. 

The new system should be able to deal with increased flows of 
migrants and at the same time ensure a fair spreading of the burden. 
To make such a system function, the Commission discusses two 
possible policy options: a) supplementation of the Dublin Regulation 
with a correct allocation mechanism and b) creation of a new system 
for allocating asylum applications in the EU, based on a distribution 
key. In these policy options, Dublin would be kept in place in situations 

                                                            
41 De Bruycker Ph., Solidarity as a sovereignty-reducing penalty for failing to meet 
responsibility in the European 
Border and Coast Guard in ‘Searching for Solidarity in EU Asylum and Border 
Policies, Odysseus Network’s First Annual Policy Conference, 26-27 Feb., 2016. 
42 Commission, Towards a reform of the Common European Asylum System and 
enhancing legal avenues to Europe, (Communication) COM, 2016, 197 final. 
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of “normal” migratory pressure, while the corrective mechanism would 
be activated when the pressure on some of the Member states 
critically increases. This also implies that the first entry criterion would 
be limited to both crisis and non-crisis situations. These instruments 
will determine responsibility based on a fixed distribution key, taking 
into account several factors particular to a Member State. Important is 
that the overriding criteria, such as vulnerable status, family linkage, as 
they exist in Dublin, would be kept in place.43 In order to distribute the 
asylum burden in accordance with the principle of fairness has to be 
made more tangible which can be done by calculating the Member 
States’ relative asylum capacities, taking into account the factors that 
will result in the most fair distribution, but at the same time ensure a 
high level of fundamental rights protection. Crucially, fairness should 
be implemented both in terms of dignity for the persons applying for 
international protection and from an inter-Member State solidarity 
perspective.44

 

 
5. Conclusion 
 
According to the points judged above, it is clear, that the 

distribution of refugee burdens in Europe is highly unequal, even 
when the different reception capacities of countries are taken into 
account. The development of an effective European burden-sharing 
regime appears to be in the interest of both refugees and countries 
of destination. With regard to burden-sharing on the level of asylum 
applications, the Dublin Regulation has failed and has proven to 
form an insufficient counterbalance to the free movement of 
persons. Due to the incomplete implementation of standards, the 
presumed equality between the Member States’ asylum systems 
seems to be far away from reality. Although the Union succeeds to 

                                                            
43 Ibid. 
44 Guild E., Costello C., Madeline Garlick M., Violeta Moreno-Lax V., CEPS Policy 
Brief: The 2015 Refugee Crisis in the European Union, CEPS, 4 September 2015. 
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address the imbalance at a financial level by the allocation of funds 
through the Asylum and Migration Fund, the core issue of burden-
sharing can be situated on a people sharing level. 

Most problematic in light of burden-sharing is the distribution 
of asylum seekers’ loads on Member States located at the external 
border of the Union due to the first entry standard. Nevertheless, 
the altered proposal of Dublin system attributes an even bigger role 
to the first entry criterion by introducing the “once responsible, 
always responsible” rule. The hierarchical criteria determining the 
Member State responsible in the Dublin Regulation have the effect 
of encouraging absconding and thus non-compliance with the 
system. This leads to determine that realization of a fair spreading 
of the asylum burden was never an objective of the Regulation. 

Furthermore, it cannot be denied that the Union 
fundamentally fails to reflect the principles of solidarity and fair-
sharing in its asylum and migration policy, especially in the field of 
people-sharing which leads to breaching of Article 80 TFEU. 
Notwithstanding the overall recognition of the deficiencies in the 
applicable instruments, the EU tries to amend or fix these 
deficiencies often by introducing temporary derogations. 

Therefore, the question arises how the Union should proceed 
its migration policies. More concretely, this implies determining how 
burden-sharing should be pursued in the current context of the EU 
legislation. The Dublin Regulation is the first obstacle that has to be 
overcome, since it undermines the objectives of solidarity and fair-
sharing. It is essential for the functioning of any future asylum policy 
that Dublin is replaced by a system with a less distorted status quo. 

Moreover, if seeds of co-operation could be transferred to the 
management of the EU’s external borders, and used to build a 
shared European asylum policy, enabling more pooling of resources 
for processing asylum applications, then member states might begin 
to move towards finding a way out of this crisis together. EU 
countries will need to re-conceptualize burden-sharing between 
member states – and perhaps including the non-EU Balkan 
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countries, given the close interdependence between their stability 
and EU stability in the context of the refugee flows. 

To compound all this puzzle around the burden-sharing, there 
is no doubt that the Union has to move forward. The abolishment of 
the CEAS is not an option, since the very existence of the free 
movement of persons under Schengen depends on this system. 
There is however, a pressing necessity to reform the European 
asylum policy and to incorporate the principles of solidarity and fair-
sharing. As the migrant flows in recent years have dramatically 
increased, the need to further exploration of new options to build a 
more equitable, efficient and effective international refugee burden-
sharing regime appears to be more urgent than ever. 
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Sekrebis uflebaSi Careva: Sekrebis  
daSlis kanonierebis Sefaseba da  
samrTaldamcavi organoebis mier  

uflebamosilebis gadameteba 

Teo kvirikaSvili 
ivane javaxiSvilis saxelobis 

Tbilisis saxelmwifo universi-
tetis iuridiuli fakultetis 

doqtoranti 

abstraqti: 
dResdReisobiT adamianis uflebaTa da Ziri-

Tad TavisuflebaTa Soris adgilobriv da saerTa-
Soriso doneze aqtiurad mimdinare movlenebisa 
da aqtualurobidan gamomdinare, gansakuTrebiT 
did interess imsaxurebs Sekrebis Tavisufleba. es 
ukanaskneli garantirebulia mTeli rigi saerTa-
Soriso da regionaluri aqtebiT, samoqalaqo da 
politikuri uflebebis Sesaxeb saerTaSoriso paq-
tis 21–e muxliT da adamianis uflebaTa evropuli 
konvenciis me–11 muxliT. me-11 muxliT garantire-
buli uflebebi dakavSirebulia demokratiuli sa-
zogadoebis politikur da socialur faseulo-
bebTan an damyarebulia am faseulobebze. gansa-
xilveli sakiTxi ki gansakuTrebul yuradRebas ip-
yrobs saqarTvelosTvis, radgan bolo periodis 
ganmavlobaSi aRniSnul uflebaSi Careva intensiu-
rad xorcieledeba saxelmwifos mxridan. Sesabami-
sad, naSromSi ganxiluli iqneba Sekrebisa ufleba-
Si Carevis SemTxvevebi saxelmwifos mxridan. sa-
xeldobr, aqciis daSlasTan da policiis mier ga-
damatebuli uflebamosilebis gamoyenebasTan da-
kavSirebuli problematuri sakiTxebi saqarTve-
los, adamianis uflebaTa evropuli ucxo qveyne-
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bis sasamarTlo praqtikisa da sxvadasxva SemTxve-
vis analizis safuZlze. aRniSnuli gansakuTrebiT 
mniSvnelovani unda iyos qveynisTvis, romelic 
ganviTarebis mniSvnelovan safexurze dgas, izia-
rebs demokratiul Sexedulebebs da miiswrafvis 
evrokavSirSi gawevrianebisken. 

 

sakvanZo sityvebi: Sekrebis ufleba, Sekre-
bis Tavisufleba, aqciis daSla, policiis mier uf-
lebamosilebis gadameteba, Sekrebis daSlis kano-
niereba.  

 
Sesavali  
  
saqarTvelo mniSvnelovani gamowvevebis winaSea 

adamianis uflebaTa sferoSi. erovnuli damoukideb-
lobis aRdgenidan gasuli sakmaod didi xnis miuxeda-
vad, yuradsaRebia, rom adamianis uflebaTa Tvalsaz-
risiT, mdgomareoba jer kidev Sors aris idealuris-
gan, radgan adamianis uflebaTa araerTi darRveva qve-
yanaSi kvlav sazogadoebis farTo msjelobis sagania. 
adamianis uflebaTa evropuli konvenciiT garantire-
buli adamianis ZiriTadi uflebebiTa da Tavisuflebe-
biT srulyofilad sargeblobisaTvis aucilebelia mi-
si dacvis erovnuli meqanizmebis Seqmna. saqarTvelos, 
rogorc xelmomwer mxares, ekisreba valdebuleba, er-
Ti mxriv, cnos Tavis iurisdiqcias daqvemdebarebuli 
pirebis konvenciiT gaTvaliswinebuli uflebebi da Ta-
visuflebebi da, meore mxriv, gaataros pozitiuri Ro-
nisZiebebi am uflebebis dasacavad.1  

                                                            
1 paata turava, red. konstantine korkelia, statiaTa krebuli-ada-
mianis uflebaTa dacva da samarTlebrivi reforma saqarTveloSi, 
saqarTvelos policiis saqmianobis maregulirebeli normebis Sesa-
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dResdReisobiT adamianis uflebaTa da ZiriTad 
TavisuflebaTa Soris adgilobriv da saerTaSoriso 
doneze aqtiurad mimdinare movlenebisa da aqtualu-
robidan gamomdinare, gansakuTrebiT did interess im-
saxurebs Sekrebis Tavisufleba. es ukanaskneli garan-
tirebulia mTeli rigi saerTaSoriso da regionaluri 
aqtebiT, samoqalaqo da politikuri uflebebis Sesaxeb 
saerTaSoriso paqtis 21–e muxliT da adamianis ufleba-
Ta evropuli konvenciis me–11 muxliT.2 me-11 muxliT 
garantirebuli uflebebi dakavSirebulia demokrati-
uli sazogadoebis politikur da socialur faseulo-
bebTan an damyarebulia am faseulobebze.3  

adamianis uflebaTa evropuli sasamarTlos, uc-
xouri Tu adgilobrivi sasamarTlo praqtikis mixed-
viT, Sekrebisa da manifestaciis uflebis ganxilvisas, 
naTeli xdeba, rom gansaxilveli uflebis erT-erT yve-
laze problematur da aqtualur sakiTxs warmoadgens 
saxelmwifos mier aqciis daSlis kanoniereba da masTan 
dakavSirebuli Tanmdevi Sedegebi, kerZod, aqciis daS-
lisas samarTaldamcavi organoebis TanamSromlebis 
mier gadamatebuli Zalis gamoyeneba.  

amitom, sakiTxis kompleqsurobidan da aqtualu-
robidan gamomdinare, winamdebare naSromSi, daxasiaTe-
buli iqneba Sekrebis uflebis Sinaarsi. aRniSnulis 
Semdeg ganxiluli iqneba Sekrebisa uflebaSi Carevis 

                                                                                                                              
bamisoba adamianis uflebaTa evropul standartebTan, germaniis 
saerTaSoriso TanamSromlobis sazogadoeba, Tbilisi, 2014, 119. 
2 maina kaia, mSvidobiani Sekrebisa da gaerTianebis Tavisuflebis 
uflebis Sesaxeb gaerTianebuli erebis organizaciis specialuri 
momxseneblis 8 ivnisis angariSSi asaxuli rekomendaciebis Sesru-
lebis mdgomareoba, 17, xelmisawvdomia: 
 <https://www.ombudsman.ge/uploads/other/3/3571.pdf>, [12.03.2017]. 
3 dona gomeini, adamianis uflebebis da ZiriTadi Tavisuflebebis 
dacvis evropuli konvenciis komentarebi, Tbilisi, 2009, 92. 
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SemTxvevebi saxelmwifos mxridan. saxeldobr, aqciis 
daSlasTan da policiis mier gadamatebuli uflebamo-
silebis gamoyenebasTan dakavSirebuli problematuri 
sakiTxebi saqarTvelos, adamianis uflebaTa evropuli 
ucxo qveynebis sasamarTlo praqtikisa da sxvadasxva 
SemTxvevis analizis safuZlze. 

 

1. Sekrebisa uflebis Sinaarsi 
 

adamianis fundamentur uflebaTagan erT-erTi um-
Tavresia Sekrebis Tavisufleba. amerikis SeerTebuli 
Statebis uzenaesma sasamarTlom aRiara Sekrebis Tavi-
suflebis mniSvneloba 1937 wlis saqmeSi De Jonge v. State of 
Oregon, sadac aRniSnavda, rom `mSvidobiani Sekrebis uf-
leba aris fundamenturi principi, razec dafuZnebulia 
yvela samoqalaqo da politikuri instituti~.4 

adamianis uflebaTa evropuli konvenciis me-11 
muxli uzrunvelyofs iseT Rirebulebas, rogoricaa 
adamianTa Sekrebisa da gaerTianebis ufleba. rogorc 
muxlis Sinaarsidan naTlad Cans, igi moicavs da aerTia-
nebs or, erTi SexedviT, martiv da erTgvarovan, ufle-
bas Sekrebasa da gaerTianebaze. magram me-11 muxli ar 
uzrunvelyofs Sekrebis Tavisuflebas per se, igi mxo-
lod mSvidobiani Sekrebis uflebas gulisxmobs. me-11 
muxliT uzrunvelyofili ufleba mSvidobian Sekrebasa 
da gaerTianebaze mWidrodaa dakavSirebuli gamoxatvis 
TavisuflebasTan, romelic daculia konvenciis me-10 
muxliT, da azris, sindisisa da religiis Tavisuflebas-
Tan, romelic, Tavis mxriv, uzrunvelyofilia konvenci-

                                                            
4 Freedom of Assembly, xelmisawvdomia: <http://www.lincoln. edu/cri-
minaljustice/hr/Assembly.htm>, [07.03.2017]. 
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is me-9 muxlTan.5 termini `Sekreba~ aRniSnavs araforma-
lur dajgufebaSi Sexvedras mosazrebebis gacvlis miz-
niT. adamianis uflebaTa evropulma sasamarTlom yu-
radReba gaamaxvila mSvidobiani Sekrebis mniSvnelobaze 
demokratiul sazogadoebaSi. `mSvidobiani Sekrebis uf-
leba aris demokratiuli sazogadoebis erT-erTi sa-
fuZveli. igi moicavs rogorc kerZo Sexvedrebs, aseve 
Sexvedrebs sazogadoebriv adgilebSi~. saxelmwifos Se-
uZlia, droebiT akrZalos sazogadoebrvi demonstraci-
ebi, Tu arsebobs sazogadoebrivi usafrTxoebisa da wes-
rigis darRvevis seriozuli safrTxe. aseT SemTxvevaSi 
saxelmwifo moqmedebs Tavisi kompetenciis farglebSi. 
rogorc wesi, aseT akrZalvas droebiTi xasiaTi aqvs da 
moqmedebs SezRudul geografiul arealSi.6  

 amasTan, adamianis uflebaTa evropul sasamar-
Tlos aqvs kargad Camoyalibebuli praqtika aqciis daS-
lis Sesaxeb saxelmwifos mier miRebuli gadawyvetile-
bis marTlzomierebisa da proporciulobis Sesaxeb. sa-
xelmwifoebma aramxolod unda daicvan mSvidobiani Sek-
rebis ufleba, aramed Tavi unda Seikavon aragonivruli 
da arapirdapiri SezRudvebis dawesebisgan aqciis mona-
wileebis mimarT. adamianis uflebaTa evropuli konven-
ciis me-11 muxli aqciis monawileebs icavs xelisufle-
bis TviTnebobisgan da, amasTan, saxelmwifos akisrebs 
pozitiur valdebulebas, efeqturad uzrunvelyos me-
11 muxliT daculi uflebiT sargebloba.7 

                                                            
5 saqarTvelos axalgazrda iuristTa asociacia, Targmani: rusudan 
tuSuri, Sekrebisa da gaerTianebis Tavisufleba, 2004, 7. 
6 konstantine korkelia, irine qurdaZe, adamianis uflebaTa saerTa-
Soriso samarTali adamianis uflebaTa evropuli konvenciis mixed-
viT, 2004 weli, Tebervali, 212. 
7 avtorTa krebuli, saqarTvelos axalgazrda iuristTa asociacia, 
angariSi 26 maisi, aqciis daSlis dros da masTan kavSirSi adamianis 
uflebaTa darRvevis faqtebis analizi, 2011, 32. 
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saqarTveloSi Sekrebis Tavisufleba garantirebu-
lia saqarTvelos konstituciis 21–e muxliT. aRniSnuli 
uflebiT sargeblobis wesi ki reglamentirebulia sa-
qarTvelos kanoniT „Sekrebebisa da manifestaciebis Se-
saxeb“. garkveuli normebi aseve asaxulia „administra-
ciul samarTaldarRvevaTa kodeqssa“ da „policiis Se-
saxeb“ kanonSi.8 saqarTvelos zogadi administraciuli 
kodeqsis (szak) me-5 muxli ayalibebs administraciuli 
organoebis saqmianobis kanonierebis princips, rac gu-
lisxmobs administraciuli organoebis kanonmdeblobis 
safuZvelze SeboWvas. policiis Sesaxeb saqarTvelos ka-
nonis me-10 muxli, am zogadi principis safuZvelze, ad-
gens policiuri RonisZiebebis kanonierebis principTan 
Sesabamisobis valdebulebas. policiis Sesaxeb kanonis 
me-10 muxlis me-2 punqti, romelic gamomdinareobs szak-
is me-5 muxlis pirveli nawilidan, policiis saqmianobaSi 
kanonis uzenaesobis princips amkvidrebs, romlis Tanax-
madac, policiis prevenciuli da represiuli RonisZie-
bebi unda Seesabamebodes kanonis moTxovnebs. policiis 
Sesaxeb kanonis me-10 muxlis me-3 punqti, efuZneba ra 
szak-is me-5 muxlis me-2 nawiliT gansazRvrul kanonismi-
eri daTqmis princips, adgens, rom sapolicio RonisZie-
bis ganxorcieleba, romelic iwvevs saqarTvelos kon-
stituciiT aRiarebuli adamianis uflebebisa da Tavi-
suflebebis SezRudvas, dasaSvebia mxolod kanonis sa-
fuZvelze. policiis Sesaxeb axali kanonis Sesabamisoba 
evropul standartebTan swored imiT vlindeba, rom is 
qmnis policiuri RonisZiebis ganxorcielebis legiti-

                                                            
8 maina kaia, mSvidobiani Sekrebisa da gaerTianebis Tavisuflebis 
uflebis Sesaxeb gaerTianebuli erebis organizaciis specialuri 
momxseneblis 8 ivnisis angariSSi asaxuli rekomendaciebis Sesru-
lebis mdgomareoba, 17, xelmisawvdomia:  
<https://www.ombudsman.ge/uploads/other/3/3571.pdf>, [12.03.2017]. 
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mur safuZvlebs. aRniSnuli kanoni gansazRvravs poli-
ciur RonisZiebebs, misi ganxorcielebis samarTlebriv 
safuZvlebsa da formebs da, amdenad, srulad Seesabame-
ba kanonismieri daTqmis konstituciursamarTlebrivi 
principis moTxovnebs.9 

saxelmwifos mxridan gansaxilvel uflebaSi 
Carevis ukiduresi formaa Sekrebisa da manifesta-
ciis Sewyveta. Sewyveta mxolod maSin aris dasaSve-
bi, Tu man kanonsawinaaRmdego xasiaTi miiRo. saqar-
Tvelos sakonstitucio sasamarTlom Sekrebis Sew-
yvetasTan dakavSirebiT sakmaod mkveTri da gasage-
bi standarti Camoayaliba. man Sekrebis daSla gani-
xila, rogorc Carevis ukiduresi saSualeba. amiT 
man mkacri farglebi dauwesa daSlis msurvel sa-
xelmwifo organoebs Tu Tanamdebobis pirebs.10 aR-
saRniSnavia, rom Sekrebisa da manifestaciis dauyo-
nebliv Sewyvetis aucilebloba vrceldeba im Sem-
Txvevebze, Tu Sekrebis an manifestaciis Catareba 
sxvagvarad SeuZlebelia.11 evropulma komisiam aR-
niSna, rom mSvidobiani Sekrebis Tavisuflebis uf-
leba garantirebulia yvelasTvis, visac ganzraxu-
li aqvs mSvidobiani demonstraciis organizeba... 
maSinac ki, Tu arsebobs realuri safrTxe, rom sa-

                                                            
9 paata turava, red. konstantine korkelia, statiaTa krebuli — 
adamianis uflebaTa dacva da samarTlebrivi reforma saqarTvelo-
Si, saqarTvelos policiis saqmianobis maregulirebeli normebis 
Sesabamisoba adamianis uflebaTa evropul standartebTan, germani-
is saerTaSoriso TanamSromlobis sazogadoeba, Tbilisi, 2014, 121-
122. 
10 ana fircxalaSvili, saqarTvelos konstituciis komentari, Tavi 
meore, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da 
Tavisuflebani, 2013, 292. 
11 iqve, 288. 
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jaro msvleloba gamoiwvevs uwesrigobas im movle-
nebis gamo, romlebsac ver akontroleben msvlelo-
bis organizatorebi, mainc ar SeiZleba mxolod am 
safuZvelze aseTi msvleloba gamoiricxos adamia-
nis uflebaTa evropuli konvenciis me-11 muxlis 
pirveli punqtis moqmedebidan da nebismieri Sez-
Rudva, romelic amgvar Sekrebas exeba unda Seesaba-
mebodes me-2 punqtis debulebebs.12 

  
2. saxelmwifos mxridan Sekrebis daSlis kanoni-

ereba-ukanonoba 
 
adamianis uflebaTa evropuli sasamarTlo ar 

uaryofs, rom SekrebasTan dakavSirebiT arsebobs praq-
tikuli siZneleebi, romelTa mogvarebis SesaZleblo-
bas saxelmwifos utovebs — nebarTvis gacema, policiis 
mier dacvis uzrunvelyofa da sxva. saqmeze – ezelini 
safrangeTis winaaRmdeg (Ezelin v. France) sasamarTlom me-
11 muxlTan mimarTebiT aRniSna, rom Sekrebis (demon-
straciis) Semdeg miRebuli zomebi ar xvdeba me-11 me-2 
punqtis moqmedebis qveS... Sesabamisad, saxeze iyo me-11 
muxlis darRveva: saxelmwifos ar unda gamoeyenebina 
disciplinuri zomebi ganmcxadeblis mimarT, miT uf-
ro, Tu gaviTvaliswinebT, rom ar iyo amis `aucileblo-
ba demokratiul sazogadoebaSi~.13 

mimdinare ukanono aqciebis (magaliTad, aqciis gasa-
marTad gafrTxilebis ararseboba) saxelmwifos Tmenis 

                                                            
12 dona gomeini, adamianis uflebebis da ZiriTadi Tavisuflebebis 
dacvis evropuli konvenciis komentarebi, Tbilisi, 2009, 93. 
13 konstantine korkelia, irine qurdaZe, adamianis uflebaTa saer-
TaSoriso samarTali adamianis uflebaTa evrouli konvenciis mi-
xedviT, 2004 weli, Tebervali, 213. 



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      

Georgian and International Law Review  
 

 84

valdebuleba ekisreba im SemTxvevaSi, Tu aqciis monawi-
leebi ar monawileoben Zaladobriv moqmedebebSi, inarCu-
neben mSvidobian qcevasa da ganzraxvas. rodesac aqciis 
monawileebi ukanono da uwesrigo qmedebebs axorciele-
ben, an aseTi qmedebebi SeiZleba ganaxorcielon, saxel-
mwofos aqvs Sekrebis TavisuflebaSi Carevis, maT Soris, 
aqciis Sewyvetis uflebamosileba (mSvidobiani Sekrebis 
Sesaxeb saxelmZRvanelo principebis 72-e muxli). cxadia, 
uflebaSi Carevis saSualebebis proporciulobis sakiT-
xi, yovel individualur SemTxvevaSi, konkretuli saqmis 
faqtobrivi garemoebebis gaTvaliswinebiT ganisazRvre-
ba. Tumca, dadgenili saerTaSoriso standartebi iTxovs, 
rom Zaladobrivi qcevis riskebi iyos realuri da ara hi-
poTeturi. kerZod, saqmeze `maxmudovi ruseTis winaaR-
mdeg~ adamianis uflebaTa evropulma sasamarTlom ga-
nacxada, rom `arc sazogadoebrivi wesrigis darRvevis 
hipoTeturi riski, arc mtrulad ganwyobili jgufis ar-
seboba, TavisTavad ar amarTlebs Sekrebis daSlas~. saqme-
Si Christian Democratic People’s Party v. Moldova evropulma sasa-
marTlom miuTiTa, rom sazogadoebrivi wesrigi da usaf-
rTxoeba maSin xdeba Sekrebis uflebaSi Carevis safuZve-
li, rodesac arsebobs fizikuri Sexla-Semoxlis saf-
rTxe. imave gadawyvetilebaSi sasamarTlom xazgasmiT aR-
niSna, rom sazogadoebrivi wesrigis darRveva warmoad-
gens Sekrebaze SezRudvis dawesebis safuZvels, rac av-
tomaturad ar gulisxmobs aseTi Sekrebis daSlas. aseve, 
Sekrebis Tavisuflebis Sesaxeb euTos saxelmZRvanelo 
principebis Sesabamisad, Sekrebis TavisuflebaSi Carevis 
dros policiam erTmaneTisgan unda gamijnos aqciis mSvi-
dobiani monawileebi. Zaladobis izolirebuli faqtebi, 
iseve rogorc aqciis monawileebis Zaladobrivi qmedebe-
bi, ar unda gaxdes mTeli aqciis Sewyvetis safuZveli. 

saqarTvelos sakonstitucio sasamarTlom 2011 
wlis 18 aprilis gadawyvetilebaSi saqmeze `moqalaqeTa 
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politikuri gaerTianeba `moZraoba erTiani saqarTve-
losTvis~ [...]saqarTvelos parlamentis winaaRmdeg~ miu-
TiTa, rom saxelmwifos mxridan Sekrebisa da manifesta-
ciis Sewyveta mxolod maSin aris dasaSvebi, rodesac ar-
sebobs Zaladobis ganxorcielebis realuri safrTxe da 
Zaladoba SeiZleba masobrivad ganxorcieldes.14 saqar-
Tvelos sakonstitucio sasamarTlos midgoma dadebiTi 
faqtoria, radgan amiT dasturdeba saqarTvelos mier sa-
erTaSorisod aRiarebuli principebis gaziareba.  

amdenad, Sekrebis SewyvetasTan dakavSirebiT moq-
medi saerTaSoriso standartebis Sesabamisad, aqciis 
Sewyvetis safuZveli SeiZleba iyos monawileebis Zala-
dobrivi moqmedebebi (an amgvari ganxorcielebis realu-
ri safrTxe), romelic masobriv xasiaTs atarebs da xe-
lisuflebis drouli Careva arsebiTia sazogadoebrivi 
wesrigis dasacavad. am pirobebSi aqciis monawileebi ga-
dian konvenciis me-11 muxliT daculi sferodan da, Sesa-
bamisad, saxelmwifos ar ekisreba Sekrebis Tavisufle-
bis dacvis mizniT dadgenili standartebis dacva.  

sxva SemTxvevaSi, rodesac aqcia mSvidobian xasi-
aTs atarebs, xelisufleba valdebulia, uzrunvelyos 
Sekrebis Tavisuflebis dacva. euTos Sekrebis Tavi-
suflebis saxelmZRvanelo principebis Sesabamisad, po-
licias unda hqondes moqmedebebis sxvadasxva varianti 
Sekrebis uflebis uzrunvelyofisaTvis (maT Soris, 
ukanono aqciebis Tmena, organizatorebTan molapara-
kebebis gamarTva) da maTi arCevani ar dgas, erTi mxriv, 
Caurevlobasa da, meore mxriv, aqciis Sewyvetasa an daS-
las Soris. aqciis daSla unda iyos ukanaskneli saSua-

                                                            
14 avtorTa krebuli, saqarTvelos axalgazrda iuristTa asociacia, 
angariSi 26 maisi, aqciis daSlis dros da masTan kavSirSi adamianis 
uflebaTa darRvevis faqtebis analizi, 2011, 33. 
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leba, romelic policiam SeiZleba gamoiyenos.15 
aqciis daSlis Sesaxeb gadawyvetileba ar unda mii-

Rebodes samarTaldamcavi organos maRalCinosnis mier 
erTpirovnulad. iqidan gamomdinare, rom saxelmwifo 
valdebulia maqsimalurad daicvas da pativis sces adami-
anis fundamentur Rirebulebebs, aqciis monawileebs un-
da hqodeT imis garantia, rom gadawyvetileba Sekrebis 
daSlis Sesaxeb iqneba kanonieri. Sesabamisad, umjobesi 
iqneboda, rom Sekrebis daSlis Sesaxeb gadawyvetileba 
miiRebodes eqspertTa mudmivmoqmedi komisiis mier, ro-
melic faqtebis siRrmiseulad analizis safuZvelze miva 
amgvar gadawyvetilebamde. meti garantiisTvis umjobesi 
iqneboda, sasamarTlos Tanxmoba Sekrebis daSlis Sesaxeb 
gadawyvetilebis aRsrulebis Sesaxeb, magram aRniSnulma 
SeiZleba ukuSedegi gamoiwvios, radgan didia albaToba 
imisa, rom mosamarTlis mier saboloo gadawyvetilebis 
miReba droSi gaiwelos da aqciaze mimdinare procesebi 
mwvave qmedebebSi gadaizardos, rac saxelmwifos mxridan 
dagvianebul reagirebad Sefasdeba da Sekrebis monawi-
leebis dazaralebas gamoiwvevs. amgvari midgoma gamoiw-
vevs sazogadoebis mxridan met ndobas saxelmwifos mi-
marT, radgan es iqneba maniSnebeli, saxelmwifos mxridan 
miRebuli prevenciuli zomebisa, ukanono gadawyvetile-
bis miRebis riskis Sesamcireblad.  

 
3. samarTaldamcavi organoebis mier gadamete-

buli Zalis gamoyeneba aqciis daSlisas 
  
saxelmwifos aramxolod Sekrebebisa da manifes-

taciebis uflebebis realizaciaSi Caurevloba, aramed, 
misi srulfasovani ganxorcielebisaTvis xelis Sewyo-
bac evaleba. kerZod, saxelmwifos aqvs pozitiuri val-

                                                            
15 iqve, 34. 
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debuleba daicvas mSvidobiani Sekrebis monawileebi ne-
bismieri pirovnebisagan an jgufisagan, romelic Seec-
deba aqciisTvis xelis SeSlas. magram amasTan proble-
maturia garemoeba, aqciis daSlisas samarTaldamcavi 
organoebis TanamSromlebis mier gadametebuli ufle-
bamosilebis dafiqsireba.  

 samwuxarod, saqarTveloSi bolo ramdenime wlis 
ganmavlobaSi adgili hqonda policiis mier aqciebisa 
da demonstraciebis darbevisas Zalis araproporciul 
gamoyenebas (inter alia, 2007 wlis noemberis, 2009 wlis ga-
zafxulis saprotesto aqciebi, 2011 wlis 26 maisis de-
monstraciebi).16 gaeros specialurma momxsenebelma sa-
qarTvelos mTavrobas mouwoda, Tavi aaridos kanonie-
ri da mSvidobiani aqciebis winaaRmdeg Zalis gamoyene-
bas. ukanono, magram mSvidobiani manifestaciisas uz-
runvelyofil iqnas, Zalis, rogorc ukiduresi Ronis-
Ziebis, gamoyeneba. am procesSi alternatiuli zomebi 
iqnas implementirebuli aqciis dasaSlelad, rac Sesa-
bamisobaSi iqneba „samarTaldamcavi organoebis mier 
Zalisa da cecxlsasroli iaraRis gamoyenebasTan da-
kavSirebiT ZiriTad principebTan“ da „samarTaldamca-
vi organoebis TanamSromelTa qcevis kodeqsTan“.17 

 saqarTvelos saxalxo damcvelis 2011 wlis sapar-
lamento angariSSi detalurad aris ganxiluli 26 mai-
sis movlenebi, romlis drosac rusTavelis gamzirze 
policiam Zaladobrivi meTodebiT daSala opoziciuri 
demonstracia parlamentis Senobis win, mas Semdeg, rac 
manifestaciis gamarTvisaTvis gacemuli nebarTvis va-

                                                            
16 maina kaia, gaerTianebuli erebis organizaciis specialuri mom-
xseneblis 8 ivnisis angariSSi asaxuli rekomendaciebis Sesrulebis 
mdgomareoba, 22, xelmisawvdomia: 
<https://www.ombudsman.ge/uploads/other/3/3571.pdf>, [12.03.2017]. 
17 iqve, 21. 
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da amoiwura. aqciis daSlisas samarTaldamcavebma 
wylis Wavli, cremlsadeni gazi, rezinis xelketebi da 
alternatiuli iaraRi gamoiyenes. Sedegad, fizikurad 
daSavda aqciis aTobiT monawile. policiam daakava da 
fizikuri Seuracxyofa miayena demonstrantebs da 
Jurnalistebs. saqarTvelos saxalxo damcvelma faqte-
bis Seswavlis Sedegad aRniSna, rom miuxedavad imisa, 
rom aqcia gascda saqarTvelos kanonmdeblobiT dadge-
nil normebs da arsebobda aqciis Sewyvetis samarTleb-
rivi safuZveli, policiis mier gamoyenebuli Zala rig 
SemTxvevaSi araproporciuli iyo.18 

 rogorc dakavebisas, ise dakavebis Semdgom mopyro-
bis wesebi, Sidasaxelmwifoebriv normebTan erTad, ara-
erTi saerTaSoriso SeTanxmebiT regulirdeba, romleb-
sac saqarTvelo savaldebulod aRiarebs. aRniSnuli we-
sebi warmoadgens garantias, rom adamiani nebismier gare-
mosa da pirobebSi, maT Soris, Tavisuflebis aRkveTis 
dros, daculi iqneba wamebis, aseve, araadamianuri, sasti-
ki an Rirsebis sxva Semlaxveli mopyrobisgan. miuxedavad 
amisa, 2012 wlis ganmavlobaSi policiis mier dakavebul 
pirTa mimarT arasaTanado mopyrobasTan dakavSirebuli 
viTareba gauaresda. saxalxo damcvelis aparatSi, am pe-
riodis ganmavlobaSi uprecendentod gaizarda moqala-
qeTa mimarTvianoba. saubaria, rogorc piris dakavebis 
momentSi, ise dakavebuli piris samarTaldamcav organo-
Si miyvanis Semdeg samarTaldamcavTa mxridan pirebis fi-
zikur Seuracxyofaze.  

 dadebiTad Sesafasebelia is garemoeba, rom 2012-
2015 wlebSi saqarTvelos saxalxo damcvelis aparati-
saTvis ar gamxdara cnobili samarTaldamcavTa mxridan 
kanonmdeblobis moTxovnaTa darRveviT aqciis daSlis 

                                                            
18 saqarTvelos saxalxo damcvelis angariSi adamianis uflebaTa 
mdgomareobis Sesaxeb, 2011, gv. 63. 
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an/da araproprciuli Zalis gamoyenebis SemTxvevebi. 
Tumca iyo faqtebi, rodesac samarTaldamcavebs ar mo-
uxdeniaT efeqturi reagireba Sekreba-manifestaciis 
Tavisuflebis uzrunvelyofis mizniT. aseve, erTeul 
SemTxvevebSi, dafiqsirda Zalis gadameteba policiel-
Ta mxridan an dairRva policiis eTikis normebi. 

amitom, dausjelobis sindromis arSeqmnis mizniT, 
aucilebelia saqarTvelos prokuraturam gamoiZios 
Sekreba-manifestaciis darbevis dros Zalis gadamete-
bis, monawileTa dakavebis da sastiki mopyrobis yvela 
faqti, romlebzec wlebis ganmavlobaSi gaicemoda sa-
qarTvelos saxalxo damcvelis rekomendaciebi.19 ada-
mianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
sasamarTlos gadawyvetilebaTa mixedviT, policiis mi-
er arasaTanado mopyrobis SemTxvevebi saxelmwifom sa-
Tanadod unda gamoiZios.20 evrosasamarTlos samar-
Talwarmoebis praqtikis mixedviT, gamoZieba unda iyos 
damoukidebeli, efeqturi, detaluri da droSi goniv-
rulad gangrZobadi.21  

gansaxilvel problematur sakiTxs exmianeba saqme 
navalni da iaSini ruseTis winaaRmdeg (Navalnyy and Yashin 
v.Russia), sadac momCivnebs warmoadgendnen ori politi-
kuri aqtivisti da opoziciis liderebi. 2011 wels isini 
daapatimres radgan ar daemorCilnen policiis brZane-

                                                            
19 maina kaia, mSvidobiani Sekrebisa da gaerTianebis Tavisuflebis 
uflebis Sesaxeb gaerTianebuli erebis organizaciis specialuri 
momxseneblis 8 ivnisis angariSSi asaxuli rekomendaciebis Sesru-
lebis mdgomareoba, 18-25, xelmisawvdomia:  
<https://www.ombudsman.ge/uploads/other/3/3571.pdf>, [12.03.2017]. 
20 Stoica v. Romania, no 42722/02, European Court of Human Rights, 2008, Para. 
67. 
21 Mikheyev v. Russia, no. 77617/01, ECHR 2006; Zelilof v. Greece no. 17060/03, 
ECHR, 2007; Assenov v. Bulgaria, no. 24760/94, ECHR 1998; Yüksel v. Turkey, no 
40154/98, ECHR, 2004; Muradova v. Azerbaijan, 22684/05, ECHR, 2009 
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bas, SeewyvitaT spontanuri marSi, romlis Catarebasac 
apirebdnen, sanqcirebul demontraciaSi monawileobis 
miRebis Semdeg. isini dakavebulni iyvnen policiaSi ma-
namde, vidre momdevno dRes gadaiyvandnen sasamarTlo-
Si, sadac 15 dRiani administraculi patimroba Seefar-
daT. maTi saCivrebi uaryofil iqna.  

 momCivnebis dapatimreba, dakaveba da sasjeli war-
moadgenda Carevas me-11 muxliT dacul maT uflebaSi. 
Careva emsaxureboda sajaro wesrigis dacvis legiti-
mur mizans. proporciulobasTan mimarTebiT, sasamar-
Tlom miuTiTa, rom Tundac momCivnebs ar hqonodaT 
demonstraciis Catarebis ganzraxva, saprotesto aqci-
is monawileTa didi jgufis gamoCena gonivrulad aRiq-
meboda amgvarad. miuxedavad amisa, demonstracia gag-
rZelda mxolod 15 wuTs, iyo mSvidobiani da monawile-
Ta warmodgenili raodenobis SeCereba ar iqneboda 
rTuli. amrigad, policiam daiWira momCivnebi mxolod 
imitom, rom aqcia ar iyo sanqcirebuli. adgilobrivma 
sasamarTloebma arc ki scades, gadaemowmebinaT aqciis 
monawileebisgan momdinare riskebis moculoba an auci-
lebeli iyo Tu ara maTi SeCereba. momCivnebi mogviane-
biT daapatimres policiis brZanebisadmi daumorCi-
leblobisTvis, magram sasamarTlo iyo uunaro, gaer-
kvia, gamosca Tu ara polociam amgvari brZaneba vidre 
ganaxorcielebda dapatimrebebs. Tundac davuSvaT, 
rom momCivnebi ar daemorCilnen brZanebas aqciis da-
sasruls, maTi dapatimrebis araviTari safuZveli ar 
arsebobda. ufro metic, Sefardebuli sasjeli ar asa-
xavda savaraudo danaSaulis SedarebiT umniSvneli bu-
nebasac ki. sabolood, adgilobrivi xelisuflebis war-
momadgenlebma pirdapir aRiares, rom momCivnebi dai-
sajnen spontanuri mSvidobiani demonstraciis Catare-
bisa da anti-samTavrobo mowodebebis skandirebisTvis. 
miRebul iZulebis zomebs hqondaT seriozuli poten-
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ciali, SeekavebinaT opoziciis sxva mxardamWerebi da 
sazogadoeba demonstraciebze daswrebisgan, ufro zo-
gadad ki, politikur debatebSi monawileobisgan. am 
sanqciebis Semakavebeli efeqti ufro metad gaZliere-
bul iqna im faqtiT, rom is mimarTuli iyo cnobadi sa-
zogado figurebis mimarT, romelTa Tavisuflebis aR-
kveTam miipyro mediis farTo yuradReba. amrigad Care-
va ar iyo aucilebeli demokratiul sazogadoebaSi.  

sasamarTlom, aseve, erTxmad daadgina me6(1) mux-
lis darRveva momCivnebis winaaRmdeg administraciul 
samarTalwarmoebasTan dakavSirebiT, me-5 muxlis dar-
Rveva policiis punqtSi maT gaumarTlebel gadayvanas-
Tan dakavSirebiT, daufiqsirebeli da dausabuTebeli 
eqvs saaTiani dakavebis da winaswar dakavebaSi yofnis 
mizezebis ararsebobaTan dakavSirebiT, me-13 muxlis 
darRveva Sidasaxelmwifoebrivi samarTlebrivi dacvis 
araefeqtianobasTan dakavSirebiT da me-3 muxlis dar-
Rveva im pirobebTan dakavSirebiT, romlebSic momCiv-
nebi imyofebodnen policiis punqtSi.22 

aqciis daSlisas gadametebuli uflebamosilebis 
gamoyenebis kidev erTi SemTxvevis sailustraciod mo-
viyvan TbilisSi 2006 wlis 9 ivniss ganxorcielebul ara-
kanonier qmedebas, romlis drosac daakaves arasamTav-
robo organizaciis `Tanasworobis institutis~ xuTi 
wevri saprotesto aqciaSi monawileobis dros. demon-
stracia mxars uWerda satelevizio arxis or mflobels, 
romelTa saqmezec sasamarTlo sxdoma tardeboda para-
lelur reJimSi. procesi exeboda konspiraciis gziT ga-
moZalvis sakiTxs. sasamarTlos ezoSi Sekrebilni iTxov-
dnen, rom saqarTveloSi ar yofiliyvnen politikuri pa-

                                                            
22 Navalnyy and Yashin v.Russia, xelmisawvdomia:  
<http://catalog.supremecourt.ge/>, [14.03.2017]. 
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timrebi. aqciis msvlelobisas isini aqtiurad iyenebdnen 
megafons. sasamarTlo gadawyvetilebaSi aRniSnulia, rom 
aqtivistebi daakaves `sazogadoebrivi wesrigis darRve-
vis, sasamarTlos upativcemulobisa da samarTaldamcav-
Ta kanonieri brZanebisadmi daumorCileblobis gamo. 
Tbilisis saapelacio sasamarTlom maT 30-dRiani dakave-
bis vada Seufarda mxolod samarTaldamcavTa gancxade-
bebis safuZvelze, sasamarTloSi zepiri mosmenis gareSe. 
uzenaes sasamarTloSi gasaCivreba dakavebulTa gaTavi-
suflebis mizniT uSedego aRmoCnda~. adamianis ufleba-
Ta evropis sasamarTlom daadgina, rom dairRva adamianis 
uflebaTa konvenciis me-11 muxli, radgan `qarTvelma sa-
marTaldamcavebma ar gamoiCines saTanado Semwynareblo-
ba da keTilsindisiereba apelantebis manifestaciis Ta-
visuflebis mimarT, ver warmoadgines sakmarisi da Sesa-
ferisi safuZvlebi, romlebic gaamarTlebda samarTal-
damcavTa amgvar Carevas, da daakisres mocemuli garemo-
ebebis araproporciuli sanqcia~. aseve evropis sasamar-
Tlos gadawyvetilebiT, dairRva adamianis uflebaTa 
konvenciis me-3 da me-7 protokolis erTi muxli.23ht 

aseve xazgasasmelia is sakiTxi, rom Zalis gamoye-
neba unda iyos imis Sesabamisi da proprciuli, Tu ra 
safrTxis Semcveli saSiSroebis Tavis asacileblad 
xorcieldeba es ukanaskneli da araviTar SemTxvevaSi 
ar unda gamoiyenon Zaladoba mSvidobiani demonstran-
tebis winaaRmdeg, romelTac ar SeuZliaT aqciis dato-
veba. adamianis uflebaTa evropulma sasamarTlom xazi 
gausva, rom adamianis uflebaTa evropuli konvenciis 
me-3 muxli ar iTvaliswinebs regulacias, romelic daa-
balansebda qmedebas fizikuri piris winaaRmdeg mimar-
Tuli qmedebis Sesabamisobasa da sajaro wesrigis Se-

                                                            
23 mariam CixraZe, protestantebis dakaveba, xelmisawvdomia: 
<https://interlegem.wordpress.com>, [15.03.2017]. 
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narCunebas Soris. es principebi aseve moicavs plastma-
sisa da rezinis tyviebs, wylis balonebs da sxva Zala-
dobriv meTodebs aqciis monawileTa sakontroleblad, 
romlebic aucileblad mkacrad unda iyos dareguli-
rebuli imis garantirebisTvis, rom samarTaldamcavi 
organoebis TanamSromlebi gawvrTnilni iyvnen maTi ga-
moyenebis aucileblobaSi.24 

zemoT aRniSnuli problematuri SemTxveva dafiq-
sirda StutgartSi, sadac aprotestebdnen axali sad-
guris mSeneblobis gagrZelebas da qalaqis rekreaci-
ul zonaSi xeebis moWras. aqciis mSvidobianad mimdina-
reobisa da aqciaSi didi raodenobiT bavSvebisa da asa-
kovani xalxis monawileobis miuxedavad, policiam aq-
ciis dasaSlelad gamoiyena wylis Wavlebi, cremlsade-
ni gazi da xelketebi. Sedagad, daaxloebiT 400-ma de-
monstrantma sxvadasxva dazianebiT mimarTa eqims. maT 
Soris 50 skolis moswavle da 26 piri daakaves. mravali 
saerTaSoriso organizaciis msgavsad, Human Rights 
Watch-ma daadanaSaula policia StutgardSi mimdinare 
aqciis ukanonod daSlasa da policiis mier Zaladobri-
vi qmedebis ganxorcielebaSi aqciis mSvidobiani mona-
wileebis winaaRmdeg. organizaciam aRniSna, rom germa-
niis xelisuflebam Seqmna zedmetad saSiSi precenden-
ti, rac germaniaSi mSvidobiani aqciebis daSlis gagrZe-

                                                            
24 Office for Democratic Institutions and Human Rights, Report Monitoring of 
Freedom of Peaceful Assembly in Selected OSCE Participating States (April 2015 – 
July 2016), USE OF FORCE, FIREARMS, DETENTION, CONTAINMENT AND 
DISPERSALS, The use of force, firearms, detention and containment, as well as 
dispersals of assemblies: international standards and good practice, 103-104, xel-
misawvdomia:  
<http://www.osce.org/odihr/289721?download=true>, [13.03.2017]. 
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lebis safuZvels qmnis.25 
adamianis uflebebis principebs wamebisa da sxva 

sastiki mopyrobisa da Zalis gamoyenebis akrZalvis Se-
saxeb samarTaldamcavi organoebis mier gaaCnia specia-
luri miTiTebebi Sekrebebis wesrigis kontrolTan da-
kavSirebiT. aRsaRniSnia, isic rom samarTaldamcavi 
organoebis TanamSromlebis mier gadametebuli Zalis 
gamoyeneba aseve unda isjebodes, radgan winaaRmdeg 
SemTxvevaSi es gamoiwvevs farTod gavrcelebul daZa-
bulobas da dausjelobis sindroms. gansakuTrebiT, 
maT unda ganasxvavon, ramdenadac SesaZlebelia, is fi-
zikuri pirebi, romlebic CarTulni arian danaSauleb-
riv qmedebebSi da isini, visac surT, mSvidobiani Sekre-
ba, raTa maT winaaRmdeg ar gamoiyenon Zaladoba. Sekre-
bis dros, Zalis gamoyenebas win unda uZRodes Sesabami-
si gafrTxilebebi, rac monawileebs miscems aqciis 
mSvidobianad datovebis saSualebas.26 

amasTan, Sekrebisa da manifestaciis uflebaze sa-
ubrisas, aRsaRniSnia, rom mniSvnelovania sazogadoeb-
rivi Segnebis arseboba, raTa Sekrebis dros monawileTa 
mxridan ar ganxorcieldes Zaladobrivi qmedebebi. ma-
Rali sazogadoebrivi Segnebis arsebobisas, naklebia 
imis albaToba, rom aqciis monawileebma ganaxorcie-
lon arakanonieri qmedebebi, radgan isini pativs scemen 

                                                            
25 International Project of Public Union ‘’For Human Rights~, The Decline of Europe, 
Unwarranted use of force when dispersing actions of protest, 2013, xelmisaw-
vdomia: <http://thedecline.info/en/part5>, [16.03.2017]. 
26 Office for Democratic Institutions and Human Rights, Report Monitoring of 
Freedom of Peaceful Assembly in Selected OSCE Participating States (April 2015 – 
July 2016), USE OF FORCE, FIREARMS, DETENTION, CONTAINMENT AND 
DISPERSALS, The use of force, firearms, detention and containment, as well as 
dispersals of assemblies: international standards and good practice, 103-104, xel-
misawvdomia:  
<http://www.osce.org/odihr/289721?download=true>, [13.03.2017]. 
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sxvaTa fundamentur uflebebs da ar iwveven sazogado-
ebaSi areulobas. amitom, sazogadoebrivi cnobierebis 
gazrdis mizniT, saxelmwos mxridan sasargeblo iqnebo-
da moqalaqeTaTvis informaciis miwodeba adamianis 
uflebebTan da masTan dakavSirebuli problematuri 
SemTxvevebis Seqmnis sakiTxTan dakavSirebiT. aseve, sa-
xelmwifo valdebulia xeli Seuwyos dapirispirebuli 
mxareebis morigebas mSvidobiani gziT, risi SesaniSnavi 
magaliTic aris qvemoT mocemuli SemTxveva.  

2010 wlis agvistoSi, inglisis Tavdacvis ligam 
(English Defence Leauge) dagegma protesti Bradford-Si. aseve 
dagegmili iyo winaaRmdegobrivi demonstracia faSiz-
mis winaaRmdeg mebrZoli gaerTianebis (Unite Against 
Fascism) mier. zogierT adgilobriv mcxovrebs surda 
protestis akrZalva, radgan inglisis Tavdacvis ligis 
mier adre gamarTul aqciebze fiqsirdeboda Zaladob-
rivi konfliqtebi. dasavleT iorkSiris policias hqon-
da valdebuleba, rom daecva saprotesto aqcia, romc 
ar yofiliyo aSkara safuZveli imisa, rom ganxorciel-
deboda Zaladoba. policiam gamoikvlia saqmis mdgoma-
reoba adamianis uflebebis TvalsazrisiT da gaesaubra 
adgilobriv mosaxleobas, gansakuTrebiT muslim sazo-
gadoebas, mSvidobiani aqciis uflebis Sesaxeb. axna-gan-
martebis miRebis Semdeg sazogadoebam gaacnobiera, 
rom policias neba unda daerTo aqciis gasamarTad da 
eTnikuri jgufebi muSaobdnen policiasTan erTad 
axalgazrdebis dasarwmuneblad, raTa ar mieRoT maT 
monawileoba danaSaulebriv qmedebebSi.27 

                                                            
27 Equality and Human Rights Commission, Human Rights: Human Lives, A Guide to 
the Human Rights Act for Public Authorities Article 11: Freedom of Assembly and 
Association, 48, xelmisawvdo 
mia:<file:///C:/Users/Cmaster.ge/Downloads/human_rights_human_lives_a_guide
_for_public_authorities.pdf >, [07.03.2017]. 
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daskvna 
 
winamdebare naSromi kidev erTi dasturia imisa, 

rom ufleba mSvidobiani Sekrebis Tavisuflebaze iT-
vleba erT-erT yvelaze ufro mniSvnelovan winapiro-
bad demokratiuli sazogadoebis arsebobisTvis.  

gansaxilveli uflebis analizis Sedegad, naTeli 
Seiqmna, rom, pirveli, saqarTvelo maqsimaluri sif-
rTxiliT unda miudges aqciis daSlis Sesaxeb gadawyve-
tilebis miRebis sakiTxs, raTa es ukanaskneli iyos le-
gitimuri da saxelmwifos mxridan warmoadgendes Care-
vis ukidures saSualebas. meore, saqarTvelos samar-
Taldamcavi organoebis mier ganxorcielebuli qmede-
bebi unda Seesabamebodes saerTaSoriso standartebs 
da gaTvalisiwinebuli iqnas adamianis evropuli sasa-
marTlos precedentuli samarTliT dadgenili norme-
bi. mesame, umjobesi iqneba SemuSavdes iseTi meqanizmi 
Sekrebis daSlis brZanebis gacemis Sesaxeb, romelic 
met garantias Seqmnis aRniSnuli gadawyvetilebis ka-
nonierebis Taobaze. meoTxe, samarTaldamcavi organo-
ebis mxridan gadametebuli Zalis gamoyenebis SemTxve-
vebi saxelmwifom gansakuTrebuli simkacriT unda Sea-
fasos, prokuraturam unda gamoiZios policiis mier 
uflebamosilebis gadametebis SemTxvevebi da pasuxi 
agon damnaSave pirebma, raTa ar gavrceldes dausjelo-
bis sindromi da aqciis monawileebs ar hqondeT maT wi-
naaRdeg sicocxlisTvis saSiSi meqanizmebis usafuZ-
vlod gamoyenebis SiSi. mexuTe, policiis mier adekva-
turi Zalis gamoyeneba unda iyos mimarTuli mxolod im 
aqciis monawileebis winaaRmdeg, romlebic arakanonie-
rad iqcevian da yvela zoma unda iqnes miRebuli aqciis 
mSvidobiani monawileebis usafrTxoebisaTvis. meeqvse, 
saxelmwifom xeli unda Seuwyos sazogadoebrivi cno-
bierebis gazrdas adamianis uflebebis mimarTulebiT, 
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rac mocemul SemTxvevaSi, sasargeblo iqneba, raTa aq-
ciis monawileebma ukanonod ar SezRudon sxvaTa uf-
lebebi da damkvidres aqciis mSvidobianad gamarTvis 
kultura.  

yovelive zemoT aRniSnulidan naTelia, rom sa-
qarTvelo valdebulia maqsimalurad daicvas Sekrebis 
TavisuflebaSi Carevis farglebi, gaiTvaliswinos sa-
erTaSoriso organizaciebis rekomendaciebi da adamia-
nis uflebaTa dacvis meqanizmebi Seusabamos dacvis 
standartebs. aRniSnuli gansakuTrebiT mniSvnelovani 
unda iyos qveynisTvis, romelic ganviTarebis mniSvne-
lovan safexurze dgas, iziarebs demokratiul Sexedu-
lebebs da miiswrafvis evrokavSirSi gawevrianebisken. 
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abstraqti: 
winamdebare statia Seexeba saqarTveloSi me-

diaciis gamoyenebis perspeqtivebs korporaciul 
davebSi da mis mniSvnelobas biznesis efeqturi 
ganviTarebisTvis; umetesad ganxilulia Tu ra sa-
xis korporaciuli davebi SegviZlia gadavwyvitoT 
am gziT, ratom unda mivmarToT davis gadawyvetis 
uSualod am xerxs da ra upiratesobebi gaaCnia mas 
davis gadawyvetis sxva saSualebebTan mimarTebiT. 
aseve ganxilulia Tu rogor unda momzaddes ad-
vokatis mier korporaciuli mediaciisTvis saqme, 
raze unda gamaxvildes yuradReba saqmis momzade-
bis agreTve uSualod molaparakebis procesSi. ag-
reTve yuradReba eTmoba mediaciis Sedegad miRwe-
uli SeTanxmebis aRsrulebadobis sakiTxs. 

sakvanZo sityvebi: mediacia, sasamarTlo me-
diacia, kerZo mediacia, korporaciuli davebi, sa-
mediacio SeTanxmebis aRsruleba, konfidencialu-
roba, nebayoflobiToba. 
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I. mediaciisa da misi principebis roli saqar-
TveloSi biznesis efeqturi ganviTarebisTvis 

 
saqarTveloSi biznesis dawyeba sakanonmdeblo 

kuTxiT Tu ganvixilavT, Zalian martivia. SeiZleba Ta-
mamad iTqvas, rom finansuri an proceduruli bariere-
bi sawarmos (iqneba es Sps, ss Tu sxva) daregistrirebi-
saTvis TiTqmis ar arsebobs, rac Tavis mxriv pozitiu-
rad aisaxeba investorebis mier saqarTveloTi dainte-
resebis xarisxze. Tumca, es sakmarisi rodia, aucilebe-
lia gaviTvaliswinoT isic, rom sadavo situacia SeiZ-
leba nebismier sferoSi warmoiqmnas, Sesabamisad unda 
arsebobdes davis mogvarebis iseTi meqanizmebi, romle-
bic swrafad da efeqturad SeZleben konfliqturi vi-
Tarebis regulirebas. 

saqarTveloSi, iseve rogorc mraval sxva qveyanaSi 
davis gadawyvetis ramdenime saSualeba arsebobs, maga-
liTad rogoricaa sasamarTlo, arbitraJi da mediacia. 
am SemTxvevaSi Cveni kvlevis sagans warmoadgens media-
cia, vinaidan swored is aris miCneuli rogorc, kon-
fliqtis mogvarebis yvelaze xelsayreli, swrafi da 
efeqturi procesi. 

mediacia molaparakebis procesis mxardaWera da 
xelSewyobaa.1 igi warmoadgens davis mogvarebis krea-
tiul saSualebas, romlis meSveobiTac mxareebi Tvi-
Ton Rebuloben maTTvis xelsayrel gadawyvetile-
bas/SeTanxmebas damoukidebeli mediatoris (arbitris) 
xelSewyobiT.2 

                                                            
1 davis alternatiuli gadawyvetilebis nacionaluri centri, medi-
aciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, 
Tbilisi, 2013, gv. 12. 
2 Bush Baruch Robert A, Folger Joseph P, The Promise of Mediation: The 
Transformative Approach to Conflict, Jossey-Bass, 25.10.2004, gv. 18. 
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mediacias mravali principi gaaCnia, romelic mas 
davis gadawyvetis sxva procesebisgan gamoarCevs mag-
ram maT Soris gansakuTrebuli mniSvnelobis nebayof-
lobiTobis da konfidencialurobis principebia. zus-
tad es ori principi warmoadgens imis garants Tu ra-
tom unda iqnas arCeuli korporaciebis mier davis ga-
dawyvetis saSualebad swored mediacia. 

mediaciis mizani ar aris sasamarTlos Canacvle-
ba3,  piriqiT is mis gantvirTvaSi monawileobs, rac Ta-
vis mxriv efeqturi marTlmsajulebis ganxorcielebas 
uwyobs xels. 

gamomdinare iqidan, rom saqarTvelos erT-erT 
mTavar mizans xelsayreli samewarmeo garemos Seqmna 
warmoadgens, amisaTvis saWiroa SevqmnaT iseTi safuZ-
veli da meqanizmebi, romlebic mxareebs/dainterese-
bul pirebs maqsimaluri avtonomiis saSualebas miani-
Webs. biznesi da gansakuTrebiT kerZo biznesi ar aris is 
sfero, sadac saxelmwifo savaldebulo minimumis miRma 
unda ereodes. 

rogorc ukve aRvniSneT, saqarTveloSi biznesis 
dawyeba ar aris dakavSirebuli rTul procedurebTan, 
Tumca aqvea davis warmoSobis safrTxeebic, romelic 
maqsimalurad swrafad unda gadawydes raTa komfor-
tuli biznes garemo ar dazaraldes. 

 
1.1 korporaciuli davis saxeebi 
 
korporaciuli davebi SeiZleba davyoT, rogorc Si-

dakorporaciul, ise gare korporaciul davebad. Sida-
korporaciulia davebi, romlebic warmoiSoba Tanam-
Sromlebs, TanamSromlebsa da damsaqmeblebs Soris 

                                                            
3 Relly Therese M. and Mackenzie Deborah L., ADR in the Corporate Environment, 
Legal Works and Now You Know, 29.10.1999, gv. 23. 
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da/a.S, xolo gare korporaciulia dava, romelic kompani-
is sxva pirTan an umetesad sxva kompaniasTan akavSirebs. 

ucxoeTSi mediacia efeqturad gamoiyeneba korpo-
raciul marTvasTan dakavSirebuli davebis gadasawyve-
tad, rac garkveulwilad ganpirobebulia im faqtiT, 
rom bevri korporaciuli marTvis principi mocemulia 
korporaciuli kodeqsis an kompaniis Sida aqtebiT — Se-
sabamisad, davebi SeiZleba warmoiSvas iseT sakiTxebze, 
romlebic arc ki iyos gaTvaliswinebuli moqmedi ka-
nonmdeblobiT (gansakuTrebiT ganviTarebad qveynebSi, 
sadac adgilobrivi kanonmdebloba xSirad ar pasuxobs 
korporaciuli marTvis Tanamedrove standartebs). 
aseT SemTxvevaSi mediacias SeuZlia moagvaros iseTi 
sakiTxebi, romlebic arasaTanadod, an saerTod ar aris 
daregulirebuli moqmedi kanonmdeblobiT da amiT xe-
li Seuwyos efeqturi korporaciuli urTierTobebis 
Camoyalibebasa da ganviTarebas.4 

zogadad, mediacia SeiZleba gamoyenebul iqnes 
korporaciul marTvasTan dakavSirebuli iseTi dave-
bis gadasawyvetadac, rogoricaa: piradi interesis Sem-
cveli garigebebi — garigebebi dakavSirebul mxareeb-
Tan, bordis wevrebis interesTa konfliqti, insaide-
ruli operaciebi; wliuri angariSebi — davebi aqcione-
rebsa da bords an/ da auditors Soris, aqcionerebis 
mier angariSis damtkicebaze uaris Tqmis SemTxvevaSi; 
bordis wevrebis arCeva an daniSvna — davebi aqcione-
rebsa da bordis daniSvnis komitetis wevrebs Soris 
warmodgenil kandidaturebze, an arCevis/ daniSvnis 

                                                            
4 janjalaia b., mediacia — sasamarTloSi korporaciuli davis gan-
xilvis alternativa, biznesi da kanonmdebloba, 2009, #10, xelmisaw-
vdomia  
http://www.nplg.gov.ge/gsdl/cgi bin/library.exe?e=d-01000-00---off-0periodika--
00-1----0-10-0---0---0prompt-10---4-------0-1l--11-en-50---20-about---00-3-1-00-0-0-
11-1-0utfZz-8-00&cl=CL4.4&d=HASHb28082b2ef60e6bd07b85b.8.1&gt=1 
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kriteriumebze; bordis anazRaureba da bonusebi — da-
vebi aqcionerebsa da bordis anazRaurebis komitetTan 
an bordTan anazRaurebis moculobaze an kriteriumeb-
ze; aqciaTa Rirebulebis dadgena — davebi aqcionereb-
sa da bords Soris aqciebis Sefasebis meTodze (magali-
Tad, aqciaTa savaldebulo miyidvisas an aqciaTa an 
bondebis gamoSvebisas); kompaniis STanTqmis procesi — 
davebi aqcionerebsa da bords Soris SemoTavazebuli 
STanTqmis gegmis pirobebis da Sesabamisobis Sesaxeb 
kompaniis Sida wesebTan (wesdeba an aqcionerTa SeTan-
xmeba) da gare maregulirebel normebTan (magaliTad, 
listingis wesebi, moqmedi kanonmdeblobis moTxovnebi 
da a.S.); informaciis gamJRavneba — davebi aqcionerebsa 
da bords Soris Sesabamisi informaciis miuwodeblo-
bis an/da arasaTanado gamJRavnebis gamo; umciresobaSi 
myof aqcionerTa uflebebis dacva — davebi umcireso-
baSi myof da umravlesobis mqone aqcionerebs Soris 
bordis wevrTa wardgenasTan/ daniSvnasTan dakavSire-
biT, an aqciaTa savaldebulo miyidvisas; bordis mier 
uflebamosilebaTa arasaTanado ganxorcieleba — da-
vebi aqcionerebsa da bords Soris ukanasknelis mier 
Cadenil darRvevebze an marTvaSi daSvebul Secdomebsa 
Tu gadacdomebze; araSesabamisoba korporaciuli ko-
deqsebisa da moqmedi  

kanonmdeblobis moTxovnebTan — davebi aqcione-
rebsa da bords Soris kodeqsiT dadgenili moTxovne-
bis arSesrulebis gamo da moqmedi kanonmdeblobis 
moTxovnaTa darRvevaze.5 

gamomdinare iqidan, rom saqarTvelos mewarmeTa Se-
saxeb kanoni srulad ver pasuxobs Tanamedrove biznesis 
moTxovnebs, im martivi mizezis gamo, rom kanonis Canaweri 
zogjer orazrovan Sinaars Seicavs, aseT SemTxvevaSi me-
diacia SeiZleba idealur saSualebaTac ki miviCnioT imi-

                                                            
5 ix. iqve. 
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saTvis, rom mxareTa Soris davis gadawyveta damokidebu-
li iyos ara mosamarTlis mier kanonis interpretaciaze, 
aramed TviTon mxareTa nebasa da interesze. 

rac Seexeba komerciul garemos, kanonieri bizne-
sis da jansaRi konkurenciis safuZveli is urTierTo-
bebia, romlebic ama Tu im kompanias erTmaneTTan akav-
Sirebs. yvelaze mniSvnelovani ki davis dros am urTi-
erTobis SenarCuneba da davis swrafi mogvarebaa. 

davis mogvarebis mediaciis saSualebiT gadawyve-
ta, warmoadgens im yvelaze efeqtur xerxs, romelic 
namdvilad pasuxobs Tanamedrove biznesis moTxovnebs. 
misi saSualebiT ixarjeba, rogorc naklebi dro ise fi-
nansuri resursi. garda amisa, nebayoflobiTobis prin-
cipi mxareebs aZlevs saSualebas ise waiyvanon mediaci-
is procesi rogorc maT surT, TviTon gansazRvron sa-
mediaco morigebis pirobebi, ar SeizRudon Tavi mxo-
lod davis sagniT da amasTanave, daasrulon mediaciis 
procesi Tavisi survilisamebr. 

garda amisa, rogorc adamians gaaCnia Rirseba, ise 
iuridiul pirs gaaCnia reputacia. kompaniaTa saqmiano-
bis efeqturobis uzrunvelsayofad, umniSvnelovane-
sia, rom nebismieri sadavo viTareba darCes konfiden-
cialobis sazRvrebSi, radgan zogierTi informaciis 
gamJRavnebam SesaZloa arasasurvel Sedegamdec migviy-
vanos, gansxvavebiT sasamarTlosagan, sadac gamonakli-
sebis garda, sxdomaTa umravlesoba sajaroa da konfi-
dencialurobas veravin uzrunvelyofs. 

 
1.2. aTi mizezi Tu ratom unda mivmarToT komer-

ciuli davebis dros mediacias 
 

rogorc ukve aRvniSneT mediacia komerciul da-
vebSi SesaZloa biznesisTvis erT-erT yvelaze momgebi-
an da efeqtur dargad iqces saqarTvelos relobaSi. 
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SegviZlia davasaxeloT minimum aTi mizezi Tu ratom 
unda gavamaxviloT yuradReba mediaciaze, rogorc ko-
merciuli davis gadawyvetis erT-erT saSualebaze. 

 

mizezi №1 
 

mediaciis procesi SesaZloa ganviTardes opera-
tiulad. ar aris saWiro daveolodoT imas, Tu rodis 
CainiSneba sasamarTlo procesi, ramdeni xani gagrZel-
deba, rogor gadawydeba da rogor aRsruldeba. mxaree-
bi TviTon irCeven mediaciis Catarebis dros da aregu-
lireben mis xangrZlivobas. 

 

mizezi №2 
 

rogorc zemoT ukve aRvniSneT mediaciis procedu-
ra efuZneba konfidencialurobis princips. televiiziis 
da presis samyaroSi mediaciis konfidencialurobis ma-
Rali standardi davis gadawyvetis am saxeobas mimzidvel 
perspeqtivas uqmnis6. is rac mediaciis procesze iTqva, ar 
SeiZleba mediatoris an romelime mxaris mier gaJRerebu-
li iqnebs sadme, maT Soris sasamarTloSi. xelSekrulebis 
dadeba konfidencialurobaze erT-erTi xerxia mediaci-
is am ZiriTadi Tvisebis realobaSi gatarebisaTvis. mxa-
reebs SeeZlebaT gansazRvron maTi valdebuleba infor-
maciis gaumJRavneblobaze maT mier dadebuli xelSekru-
lebiT. mxare daicavs am princips ara imitom, rom kanoni 
avaldebulebs, an vinmem daavala mas, aramed imitom, rom 
igi daeTanxma mis dacvas da misi neba iyo konfidencialu-
robis SenarCuneba.7 

                                                            
6 Goldberg Stephen B., Sander Frank E.A, Rogers Nancy H and Cole Sarah Rudolph, 
Dispute Resolution — Negotiation, Mediation and Other Processes, Aspen 
Publishers, 2007, gv. 441. 
7 davis alternatiuli gadawyvetilebis nacionaluri centri, medi-
aciis samarTlebrivi regulirebis perspeqtivebi saqarTveloSi, 
Tbilisi, 2013, gv. 28. 
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mizezi №3 
 
mxareTa nebayoflobiTobis principsa da mediato-

ris mier mxareTa interesTa balansis SenarCunebis Se-
degad miiReba iseTi gadawyvetileba, romelic sasurve-
lia orive mxarisaTvis da Sesabamisad misi aRusruleb-
lobis riski naklebia. 

 

mizezi №4 
 
mediacia orientirebulia momavalze da mxareebs 

SesaZleblobas aZlevs ar darCnen konfliqtur situa-
ciaSi da ganagrZon megobruli/partnioruli urTier-
Toba. 

 

mizezi №5 
 

mediaciis procesSi, gansxvavebiT sasamarTlosgan 
mxareebi ar arian SeboWilni mxolod davis uSualo sag-
niT. mxareTaTvis sasurveli Sedegis misaRwevad maT Se-
uZliaT konfliqtur situacias miudgnen kompleqsu-
rad da gascden im davis sagnis sazRvrebs, konkretu-
lad romelzec sasamarTloSi idavebdnen.8 

 

mizezi №6 
 

gansxvavebiT sasamarTlo procesisgan, mxareebs 
yovelTvis aqvT SesaZlebloba daubrundnen mediaciis 
process, igive davis saganze igive mxareebs Soris da ga-
nagrZon maTTvis misaRebi gamosavlis Zieba. 

 

                                                            
8 Beer Jennifer E., Packard, Caroline C, The Mediator's Handbook: Revised & 
Expanded fourth edition, New society publishers, 01.10.2012, gv. 5. 
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mizezi №7 
 

mediaciis procesi gacilebiT ufro ekonimiuria 
vidre sasamarTlos, miT umetes Tu gaviTvaliswinebT 
imas rom Sedegi SeiZleba ufro mokle droSi iqnas miR-
weuli da Sesabamisad mxareTaTvis aseT viTarebaSi xel-
misawvdomi iqneba efeqturi marTlmsajuleba, romel-
sac xSir SemTxvevaSi mxareebi ver Rebuloben sasamar-
Tlos gadatvirTulobis gamo. 

 

mizezi №8 
 

sasamarTloSi gadawyvetileba miiReba mosamar-
Tlis mier, romelic SeiZleba kanonieri iyos magram ab-
soliturad araprognozirebadi mxareTaTvis. mediaci-
is dros mxareebs SeuZliaT winaswar ganWvriton mola-
parakebis Sedegi da amis Sesabamisad gansazRvron maTi 
momvali qmedebebi. 

 

mizezi №9 
 

mediaciis procesi da misi Sedegi mTlianad kon-
trolirebadia mxareebis mier. mxolod mxareebs SeuZ-
liaT swori gamosavali ipovon, radgan maTze ukeTesad 
situacias aravin icnobs. garda amisa, mediaciis yovel 
mxares aqvs ufleba Tavisi Sexedulebisamebr uari 
Tqvas mediaciis procesze, mediatoris daxmareba am 
SemTxvevaSi mimarTulia imisaTvis, rom mxareTa Soris 
Sedges komunikacia mSvid garemoSi da rac SeiZleba me-
ti alternativa SeirCes konfliqtis gadasawyvetad. 

Sesabamisad, mxareTTa nebis avtonomiuroba media-
ciis mTlian procesze vrceldeba dawyebuli mediato-
ris arCevidan dasrulebuli SeTanxmebiT an SeuTan-
xmeblobiT.9 

                                                            
9 Esplugues. C., Marquis L., New Developments in Civil and Commercial Mediation (Global 
Comparative Perspecitves), Volume 6, Springer, 2015, gv. 28. 
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mizezi №10 
 

vinaidan mediaciis procesi warimarTeba daxurul 
Sexvedraze, komerciuli dava inarCunebs konfidencia-
lurobas, rac Tavis mxriv exmareba kompaniebs Seinar-
Cunon saqmiani reputacia, miuxedavad imisa, Tu maTma 
ra qmedebam gamoiwvia esa Tu is konfliqti. 

 

2. warmomadgenlis mier saqmis momzadeba kor-
poraciuli mediaciis procesisaTvis 

 

korporaciul mediaciis davebSi (da ara marto) 
warmatebis Sansi erTi orad izrdeba, rodesac saqme 
kargad aris momzadebuli mxaris warmomadgenlis mier. 
momzadebis mTavari problema imaSi mdgomareobs, rom 
mxare da warmomadgeneli rogorc wesi absoliturad 
moumzadeblad arian gamocxadebulni, yvelanairi mo-
laparakebis gegmis gareSe.10 mediacia ar warmoadgens 
kidev erT sasamarTlo ganxilvas, Sesabamisad saWiroa 
misi Rrma analizi da saqmisaTvis saTanado momzadeba. 

"modi vcadoT, ratomac ara" aris araswori midgo-
ma. warmatebuli korporaciuli mediaciis procesisaT-
vis momzadebulma advokatma sasurvelia, rom gaiTva-
liswinos qvemoT miTiTebuli rCevebi. 

 

2.1. winaswar gaafrTxileT klienti mediaciis, 
rogorc davis gadawyvetis erT-erT saSualebaze 

 
gamomdinare iqidan rom sasamarTlosaTvis mimar-

Tvianobis Sedegad klientTa ukmayofileba izrdeba, 
isini mudmivad sTxoven advokatebs monaxon raime Seda-
rebiT ufro martivi da swrafi gza davis gadasawyvetad. 
                                                            
10 Lewis Susan E., John Wiley and Sons. Inc, Alternatives to high cost of litigation, 
International institute for conflict Prevention and resolution, Vol. 24, No.6, 06.2006, 
gv.102 
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advokatma winaswar unda miawodos informacia 
klients mediaciisa da davis gadawyvetis sxva alterna-
tiul saSualebebze. aseT SemTxvevaSi, mediaciis gamo-
yeneba SeiZleba davis jer kidev adreul stadiaze, sa-
nam emociuri foni moimatebs da  

mediacia yvelaze efeqturia, rodesac is davis saw-
yiss etapze aris gamoyenebuli, Tumca amisaTvis klien-
tis informirebaa saWiro. klienti darwmunebuli unda 
iyos rom mediacia namdvilad Sedegis momtania. saWiroa, 
rom mas ganemartos mediaciis dadebiTi da uaryofiTi 
mxareebi, adreuli informirebulobiT ufro meti San-
sia, rom mxare ukeT moemzados da mediaciis procesic 
modave mxareTaTvis warmatebulad dasruldes. 

 

2.2 aRuwereT mediaciis procesi Tqvens klients 
 

mediaciis uSualo procesamde, advokatma zedmiwev-
niT unda ganumartos klients mediaciis arsi da buneba. 
bevri komaniisTvis davis gadawyvetis es saSualeba jer 
kidev ucxoa. yvelaze mTavari, rac mxarisTvis unda iyos 
ganmartebuli ari is rom mediacia ar aris iZulebiTi. me-
diacia ar avaldebulebs klients rom gadawyvitos an 
sxvagvarad daasrulos dava. mediacia ubralod damouki-
debeli mesame piris daxmarebiT warmarTuli procesia, 
romelic orientirebulia saerTo interesebis gamokve-
Taze. mediaciis es araiZulebiTi xasiaTi mxareebs aZlevs 
saSualebas TviTon akontrolon mTliani procesi da miy-
vnen Tavian realur survilebs, rac zogjer ver xerxdeba 
sasamarTlo procesis dros. 

klienti unda iyos informirebuli Tu, rogor wa-
rimarTeba mediaciis tipiuri procesi. Tavdapirvelad 
mediaciis procesi iwyeba mediatoris gaxsniTi sit-
yviT, amis Semdeg prezentacia uSualod mxareebma unda 
warmoadginon. arsebobs varaudi rom prezentacia uSu-
alod mxarem unda daiwyos Tumca korporaciul daveb-
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Si upiratesoba eniWeba prezentaciis advokatis mier 
momzadebas. amis Semdgom vismenT modave mxaris pozi-
cias, mediatoris Sexedulebisamebr SeiZleba daigeg-
mos calkeuli Sexvedrebi, sadac klientebi moaxerxe-
ben, rom ufro Tavisuflad isaubron TavianT realur 
interesebsa da miznebze. 

rogorc wesi aranairi mtkiebuleba, mowmis dakiT-
xva an oficialuri Canawerebis gakeTeba ar xdeba media-
ciis procesSi.11 

 

2.3 SeiswavleT mediaciis maregulirebeli kanon-
mdebloba Tu aseTi arsebobs da TviTon mediatori 

 

mediaciis procesis momzadebis ganmavlobaSi, ad-
vokatma unda Seiswavlos mediaciis maregulirebeli 
kanonmdebloba Tu aseTi arsebobs da TviTon mediato-
ri, aucilebelia rom mediators Sesabamisi kvalifika-
cia gaaCndes raTa waruZRves process. 

ZiriTadi kvalifikacia moicavs wina gamocdile-
bas, mxareebisadmi pativicemas, pirovnul Tvisebebs da 
davis sagnis codnas. SesaZloa iyos, an SesaZloa ar iyos 
mniSvnelovani mediatoris mier davis maregulirebeli 
kanonmdeblobis codna,12 es damokidebulia konkretul 
SemTxvevaze. 

TiToeul mediators aqvs davis gadawyvetis Tavi-
seburi strategia an Taviseburi midgoma, amitom yu-
radRebiT unda airCes iseTi mediatori romelic advo-
katisa da mxaris azriT ukeT warmarTavs process. 

                                                            
11 Younger Stephen P, Effective Representation of Corporate Clients in Mediation, 
59 alb. L. Rev. 951, HEINONLINE, 1996, gv. 3. 
12 Younger Stephen P, Effective Representation of Corporate Clients in Mediation, 
59 alb. L. Rev. 951, HEINONLINE, 1996, gv. 4. Younger Stephen P, A Mediator 
Without Expertise May Yield Destructive Results,NAT'L L.J., 11.04. 1994, at gv. 14. 
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2.4 SearCieT saukeTeso warmomadgeneli Tqveni 
klientisaTvis 

 

iuridiul pirebs samarTlebriv urTierTobebSi 
warmoadgenen rogorc wesi misi direqtorebi (da/an 
sxva uflebamosili warmomadgenlebi), Sesabamisad, ad-
vokatis garda process direqtori (da/an sxva ufleba-
mosili warmomadgeneli) eswreba. 

warmomadgenlobaze uflebamosili piris sworad 
SerCeva mniSvnelovani elementia. kompaniis warmomad-
geneli unda iyos piri, romelic SeZlebs sakuTari po-
ziciis SenarCunebas. zogierTi warmomadgeneli SesaZ-
loa kargad ver afiqsirebdes Tavis mosazrebas, zogi-
erTi SesaZloa imdenad emociurad iyos mijaWvuli saq-
mesTan, rom obieqturad ver gaanalizos situacia. 

warmomadgeneli kargad unda icnobdes sadavo ur-
TierTobis faqtebs. Tumca, aris SemTxvevebi rodesac 
gamosadegic aris, rom SeirCes iseTi warmomadgeneli 
romelsac sadavo sakiTxTan pirdapiri Sexeba ar hqonia, 
raTa uzrunvelyofili iyos mxaris damoukidebloba 
gare faqtorebisgan.13 aucilebelia rom klientma medi-
aciis procesi daiwyos optimisturad, Sedegze orien-
tirebulma. 

sabolood, arsebiTia, rom mediaciis procesze 
warmodgenili iyos iseTi pirovneba, romelsac uSua-
lod SeuZlia gadawyvetilebebis miReba, radgan media-
ciis dinamikurobidan gamomdinare, Tu procesze ar es-
wreba is piri vinc iRebs saboloo gadawyvetilebas, 
aman SeiZleba gaaWianuros procesis msvleloba da sa-
bolood arasasurvel Sedegamde migviyvanos. 

 

                                                            
13 Younger Stephen P, Effective Representation of Corporate Clients in Mediation, 
59 alb. L. Rev. 951, HEINONLINE, 1996, gv. 6. 
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2.5 ganixileT winaswar SeTanxmebis pirobebi da 
molaparakebis strategia 

 

erT-erTi yvelaze mimzidveli maxasiaTebeli, ro-
melic mediacias gaaCnia aris is, rom mxareTa mier miiR-
weva SeTanxmeba, romelic ar gulisxmobs mxolod erTi 
mxaris mier meoresTvis Tanxis gadaxdas. klients unda 
esmodes rom SesaZloa arsebobdes ramodenime sasar-
geblo SeTanxmeba/gadawyvetileba. aucilebelia, rom 
fulad sakiTxebTan erTad ganxilul iyos arafuladi 
sakiTxebic, Tu ra Tqma unda saqme iZleva amis SesaZleb-
lobas. eseTi SeiZleba iyos magaliTad formaluri mo-
bodiSeba. Tumca, aseTi sakiTxebi winaswar unda iyos 
ganxiluli klientTan raTa Semdgom moulodnelobis 
efeqti ar Seiqmnas. 

mediaciis procesSi monawileobis miRebamde auci-
elebelia rom winaswar iqnas dasaxuli gegma Tu raze 
SeiZleba molaparakeba, ra minimaluri da maqsimaluri 
sazRvrebi SeiZleba maT hqondes, ra alternativebis Se-
Tavazeba SeiZleba. Seswavlil unda iqnas kompaniis fi-
nansuri mdgomareoba, saqme winaswar momzadebuli unda 
iyos ise rom maqsimalurad iyos daculi kompaniis fi-
nansuri interesebi. garda amisa, mniSvnelovania rom 
advokatma imoqmedos klientTan SeTanxmebulad, ar da-
umalos mas faqtebi da ar miiRos TvTineburi gadawyve-
tilebebi.14 

mowinaaRmdege mxarec da mediatoric ecdeba rom 
klientis da misi advokatis esa Tu is pozicia modifi-
cirebul iqnas, amitom yoveli mxare yvelafrisTvis 
mzad unda iyos, maT Soris axali SemoTavazebebis miRe-
bisTvisac. 

                                                            
14 Murray O. Russel, The Mediation Handbook: Effective Strategies for Litigators, 
Bradford Publishing Company, 2010, gv. 184. 
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2.6 SeiswavleT Tqveni klientisa da mowinaaR-
mdege mxaris interesebi 

 
mediaciis procesis umetesi nawili eZRvneba pir-

vel rigSi mxareTa interesebis gamokveTas da Semdgom 
ukve molaparakebas. molaparakebis dros TiToeuli 
mxare cdilobs warmoaCinos Tavisi xedva sakiTxis Sesa-
xeb da amasTanave gaanalizos mowinaaRmdege mxaris in-
teresebic. yvelaze momgebiania interesTa balansis 
dacva. umjobesia Tu advokati xSirad hkiTxavs klients 
ama Tu im poziciis Sesaxeb Tavis azrs, radgan is SeiZ-
leba droTa ganmavlobaSi Seicvalos.15 

mediaciis procesis momzadebisas, kargi iqneba Tu 
sakiTxs advokati miudgeba Tavdapirvelad mowinaaR-
mdege mxaris poziciidan. klientTan erTad maqsimalu-
rad unda iqnes gaanalizebuli Tu ratom warmoiSva ma-
Ti azriT konfliqturi situacia, ra molodinebi aqvT 
da aqamde ratom ver gadawyda es dava. amis Semdgom, sa-
survelia Sefasdes Tu ra iqneba momgebiani klientis-
Tvis da raze SeiZleba molaparakeba. 

 
2.7 mimarTeT prezentacia uSualod mowinaaR-

mdege mxaris da ara misi warmomadgenlisken 
 
mediacia advokats aniWebs SesaZleblobas rom mo-

laparakeba awarmoos uSualod mxaresTan, misi advoka-
tis Carevis gareSe. 

rodesac mediaciis procesis dros Tqvens pozici-
as afiqsirebT, saWiroa rom maqsimalurad arakonfliq-
turi urTierToba gqondeT modave mxaresTan, dasawyi-
si didwilad gansazRvravs procesis dasasrulsac. 

                                                            
15 Abramson, Harold I, Mediation Representation — Advocating as a Problem-Solver 
in Any Country or Culture, Second Edition, National Institute For Trial Advocay, 
2010, gv. 311. 
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prezentacia mimarTuli unda iyos ara mowinaaR-
mdege mxaris advokatis an mediatorisken aramed uSua-
lod mxarisken, radgan TviTon mxare iRebs gadawyveti-
lebas konfliqtis mogvarebis Taobaze. 

mniSvnelovania Tu poziciis dafiqsirebis dros 
gamoCndeba daintereseba mowinaRmdege mxaris pozicii-
sadmi. zogjer dava mxolod imitom mogvarebula, rom 
romelime mxarem ubralod bodiSi moixada. 

mowinaaRmdege mxares unda mieces saSualeba Tavi-
si perspeqtividan ganixilos davis sakiTxi da mas ar un-
da SeawyvetinoT. es qmnis imis STabeWdilebas rom meo-
re mxare namdvilad dainteresebulia da mas usmens. 
kargi iqneba Tu misi gamosvlis Semdgom dasvamT dama-
zustebel kiTxvebs. 

Tqvens klientsac unda mieces saubris saSualeba, 
es ufro megobruls gaxdis garemos, Tqven ki unda eca-
doT, rom saubari ar SeawyvetinoT. 

advokatis roli mediaciaSi erTmniSvnelovnad 
gansxvavdeba misi rolisgan sasamarTlo procesSi. ma-
galiTisTvis, efeqturi mediacia advokatisgan moiT-
xovs rom gaanaalizos saqmis dadebiTi da uaryofiTi 
mxareebi, aseve daexmaros klients molaparakebis war-
moebaSi, xolo sasamarTlo procesSi advokati ZiriTa-
dad orientirebulia sakuTari poziciis yvela xerxiT 
damtkicebaze. 

 
2.8. iyaviT momTmenni mediaciis procesis dros 
 
mediaciis procesi pirvelive Sexvedraze SeiZleba 

ar iyos Sedegiani. Sedegad, klienti mozadebuli unda 
iyos rom mSvidad Sexvdes am process. aseve unda moiq-
ces advokati, romelic am periodSi SesaZlo gzebs unda 
eZebdes SeTanxmebis misaRebad. procesis ganmavlobaSi, 
orive mediatori da advokatic mzad unda iyvnen axali 
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ideebis mosasmenad. ar unda dagvaviwydes, rom mediacia 
molaparakebis procesia da mediatoris mier mxareTa 
realuri interesebis gaTvaliswineba garkveul dros 
saWiroebs. es dro SeiZleba sasargebloc ki aRmoCndes 
dapirispirebuli mxareebisTvis, imdenad, ramdenadac 
emociuri foni droTa ganmavlobaSi Semcirdeba da 
orive mxare molaparakebaze da saerTo interesebis 
povnaze iqneba orientirebuli. 

 
2.9. warumatebeli mediacia SeiZleba mainc mom-

gebiani iyos 
 
mediaciis mTavari dadebiTi maxasiaTebeli aris is, 

rom mxareebi mokle droSi aRweven SeTanxmebas. Tumca 
es yovelTvis ase ar xdeba. 

arsebobs davebi, romlebic mediaciis saSualebiT 
ar gadawyvetila, Tumca am SemTxvevaSic ki mediaciis 
procesi sasargeblo aRmoCnda. 

mediacias fasdaudebeli samsaxuris gaweva SeuZ-
lia advokatisTvis, romelic sasamarTlo sxdomaze da-
obs konkretul sakiTxze. medaciis saSualebiT SesaZ-
lebeli iqneba procesis Seswavla, poziciis Zlieri da 
susti mxareebis Sefaseba. aris SemTxvevebi, rodesac 
klientebsa da maT advokatebs sxvadasxva xedva aqvT sa-
davo sakiTxis gadawyvetasTan mimarTebiT, zogjer 
klienti mxolod mogebaze fiqrobs da ar cdilobs gai-
azros Tu ra problema SeiZleba warmoiSvas momavalSi. 
advokatebi ki piriqiT, zogjer zedmetad frTxilebic 
arian rac zogjer realobasac scdeba16. xSirad advoka-
tebi, iseve rogorc klientebi gadametebulad afaseben 
sakuTar pozicias da miaCniaT, rom maT Zlieri argumen-

                                                            
16 Binder David A., Bergman Paul Bruce, Price Susan C, West Publishing Company, 
1991, gv. 209. 
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tebi gaaCniaT. Tumca, mediaciis procesi maT swored 
imaSi exmareba, rom realurad Seafason TavianTi Zlie-
ri mxareebi dainaxon susti, ifiqron am sustis gamos-
worebaze.17 es ki SesaZloa mniSvnelovnad daexmaros 
kompanias mosalodneli finansuri zaralis Tavidan 
asacileblad. 

 
3. miRweuli SeTanxmebis aRsrulebadoba 
 
imisaTvis rom mediaciisTvis mimarTvianoba obieq-

tur WrilSi iqnas ganxiluli, saWiroa mosalodneli 
riskebis Sefasebac. yvelaze cud SemTxvevaSi mediaciis 
Sedegad miRweuli SeTanxmeba SeiZleba ar aRsruldes, 
anu mxarem (da/an mxareebma) Tavi aaridos mis Sesrule-
bas, amis Sedegad SesaZloa Semcirebis nacvlad ufro 
meti dro da finansuri resursi daixarjos. 

saqarTvelos kanonmdeblobiT daregulirebuli 
aris mxolod sasamarTlo mediaciis da sanotaro medi-
aciis SemTxvevebi. saqarTvelos samoqalaqo saproceso 
kodeqsis Tanaxmad, Tu sasamarTlo mediaciis Sedegad, 
mxareebi SeTanxmdebian, sasamarTlo mxareTa Suamdgom-
lobis safuZvelze gamoitans ganCinebas, mxareTa mori-
gebis damtkicebis Sesaxeb.18 rogroc vxedavT, sasamar-
Tlo mediaciis Sedegad miRweuli SeTanxmeba yalibdeba 
saqmis warmoebis Sewyvetis Sesaxeb ganCinebis saxiT, sa-
dac sasamarTlo detalurad da amomwuravad gansaz-

                                                            
17 Schachter Brian, What positives can come out of an unsuccessful mediation?, Ess 
Settlement Services, Above and Beyond, 28.04.2015, xelmisawvdomia 
http://esqsettlements.com/what-positives-unsuccessful-mediation. 
18 saqarTvelos samoqalaqo saproceso kodeqsi, saqarTvelos saka-
nonmdeblo macne, 14.11.1957, 1877 (1). 
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Rvravs morigebis pirobebs.19 amasTan, saqmis warmoebis 
Sewyvetis SemTxvevaSi sasamarTlosadmi xelmeored mi-
marTva davaze imave mxareebs Soris, imave saganze da 
imave safuZvliT ar SeiZleba20, rac Tavis mxriv, uzrun-
velyofas mxareTa mier miRweuli SeTanxmebis aRsru-
lebadobas drois mokle periodSi. 

ganCinebis saxiT miRebul samediacio SeTanxmebas 
gaaCnia uaryofiTi mxarec, igi aRsasruleblad mieqce-
va dauyovnebliv mxareTa nebis gareSe, rac arsebiTad 
ewinaaRmdegeba nebayoflobiTobis princips, radgan 
mxareebma TviTon unda gadawyviton surT Tu ara am Se-
Tanxmebis aRsruleba.21 

rac Seexeba, kerZo mediaciis SemTxvevebs, igi mo-
wesrigebuli ar aris saqarTvelos kanonmdeblobiT, Se-
sabamisad regulirebis miRma rCeba misi aRsrulebis sa-
kiTxic, Tumca es ar SeiZleba aRqmuli iyos rogorc me-
diaciisTvis mimarTvianobis Semaferxebeli faqtori, 
vinaidan zogadad, mediaciis Sedegad gadawyvetilebas 
iRebs ara mediatori, ara mosamarTle, ara arbitri, 
aramed uSualod mxareebi da miRweuli SeTanxmebac 
swored maTi interesebis Sejerebis safuZvelia. miRwe-
uli SeTanxmeba Tu srulad ar pasuxobs mxareTa inte-
resebs maSin es ar iqneba maT Soris davis gadawyvetis 
saukeTeso gza.22 

mediaciis Sedegad miRweuli SeTanxmeba xelSekru-

                                                            
19 liluaSvili T., xrustali v., saqarTvelos samoqalaqo saproceso 
kodeqsis komentari, meore gadamuSavebuli da Sesworebuli gamo-
cema, Tb., 2007, gv. 374. 
20 saqarTvelos samoqalaqo saproceso kodeqsi, saqarTvelos saka-
nonmdeblo macne, 14.11.1957, 273 (2). 
21 Golann Dwight, Folberg Jay, Mediation The roles of Advocate and Neutral, Second 
Edition, Aspen Publishers, 2011, gv. 
22 Siddik A El, Enforceability of Mediation Outcome, Murdoch University Electronic 
Journal of Law (2010) 17 (2), gv. 14. 
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lebaa.23 vinaidan morigeba miRweul iqna, SegviZlia viva-
raudoT, rom saxeze iyo rogorc oferti ise aqcepti. 
Sesabamisad, SeTanxmebiT nakisri valdebulebis Seus-
ruleblobis SemTxvevaSi, vrceldeba igive wesebi rac 
xelSekrulebis pirobebis darRvevis dros24. Tumca, sa-
samarTloSi saqmis ganxilvis dros SesaZloa imis mtki-
ceba gaxdes saWiro saerTod daido Tu ara xelSekru-
leba an xom ar aris is baTili. 

ganviTarebuli samewarmeo garemos SeqmnisaTvis, 
aucilebelia, rom yoveli riski Sefasebuli iyos. ami-
tom Tu gvsurs, rom mediaciis mimarT daintereseba ga-
izardos, vfiqrobT, rom aucilebelia misi aRsrulebis 
sakanonmdeblo regulireba, radgan swored aseTi re-
gulireba Seqmnis mediaciis, rogorc davis gadawyvetis 
sando xerxis safuZvels. 

4.  aRsrulebis sakiTxze msjelobisas, aucileblad 
unda gavamaxviloT yuradReba imaze rom am konkretul 
SemTxvevaSi saqme exeba korporaciul davebs, anu kompa-
niebs, romelTaTvisac saqmian reputacias gadamwyveti 
mniSvneloba aqvs. Sesabamisad, imis riski rom mediaciis 
Sedegad miRweuli SeTanxmeba SeiZleba ar aRsruldes, 
aris ufro naklebi vidre davis sxva kategoriebSi. Sesa-
bamisad, misi aRsrulebis regulirebis ar qonam, ar un-
da daabrkolos kompaniebi raTa mimarTon davis gadaw-
yvetis am saSualebas. 

 

                                                            
23 iqve gv. 17. 
24 Fenn Peter, Commercial Conflict Management and Dispute Resolition, Spon 
Press, 2012, gv. 35. 
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 daskvna 
 
„kargi korporaciuli marTvis upiratesoba ikar-

geba, Tu Tqven ar gaqvT davis gadawyvetis kargi saSua-
leba“, migvaCnia, rom mediacia momavlis saqmianobaa. mi-
uxedavad imisa, rom saqarTvelos samoqalaqo saproce-
so kodeqsi SejibrebiTobisa da dispoziciurobis prin-
cipebs efuZneba, es sakmarisi ar aris imisaTvis, rom 
konstituciurad garantirebuli ufleba — efeqturi 
marTlmsajuleba ganxorcielebul iqnas. sasamarTlo-
ebis gadatvirTulobis da procesis gaWianurebis gamo, 
xSirad interesic ki ikargeba davis sagnis mimarT. Sesa-
bamisad, komerciul garemoSi sadac TiToeul wams gan-
sakuTrebuli mniSvneloba aqvs ekonomikuri stabilu-
robisaTvis, aucilebelia SeirCes davis gadawyvetis 
iseTi xerxi, romelic swrafad da martivad SeZlebs da-
vebis mogvarebas. 

XXI saaukuneSi rodesac yvelaferi kompiuterize-
buli da adamianurobisagan maqsimalurad daclilia, 
epoqaSi, sadac xelSekrulebebsac ki robotebi adgenen, 
mediacia im adamianuri urTierTobebis wyarod gvevli-
neba, romelsac SeuZlia problemebis umtkivneulod 
gadaWra. mediaciis procesi ar eqvemdebareba imperati-
ul kanonebsa da mkacr procedurebs. swored aseTi Ta-
visufleba da mxareTa absolituri Tanasworobaa medi-
aciis upiratesobis 

ZiriTadi mizezi. am upiratesobis gamoyeneba yve-
laze xelsayrelia korporatiul urTierTobebSi, rad-
gan Tavad am urTierTobebis qvakuTxeds warmoadgens 
nebis avtonomia da Tanasworoba.
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erovnuli usafrTxoebis standarti  
ltolvilTa samarTalSi adamianis  
uflebaTa evropuli sasamarTlos  

praqtikis mixedviT: adamianis uflebaTa 
evropuli sasamarTlos midgoma saidumlo 

informaciis gamoTxovis kuTxiT 

laSa lursmanaSvili 
qarTuli da saerTaSoriso samarTlis 

institutis akademiuri programebis 
xelmZRvaneli 

abstraqti:  
Tanamedrove msoflios samarTlebriv siv-

rceSi ltolvilTa samarTali erTerT yvelaze 
problemur dargad miiCneva. mesame msoflios 
qveynebidan wamosuli pirebi xSirad mimarTaven ev-
ropis qveynebs TavSesafris miniWebis moTxovniT. 
saqarTveloc ar aris am mxriv gamonaklisi. TavSe-
safris miniWebis procedura gansxvavdeba qveyne-
bis Sidasaxelmwifoebrivi samarTlebrivi wesri-
gis mixedviT. Tumca, evropuli kavSiris direqti-
vebiTa da ltolvilis statusis gansazRvris Sesa-
xeb 1951 wlis konvenciis meSveobiT mainc dgindeba 
TamaSis metnaklebad saerTo wesebi. xSir SemTxve-
vaSi, aseT pirebs TavSesafris miniWebaze uars 
erovnuli usafrTxoebis interesebis motivis ga-
mo eubnebian. Tumca, sagulisxmoa, rom am pirebs 
ar aaqvT im mtkicebulebebsa da safuZvlebze 
wvdoma, romelze dayrdnobiTac ganxorcielda 
TavSesafris miniWebaze uaris Tqma. ltolvilTa 
samarTlis problemuroba Tundac am martivi sce-
nariT aixsneba. sasworis pinaze moTavsebulia sa-
erTaSoriso CveulebiTi samarTlis iseTi uzoga-
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desi principi, rogoric erovnuli usafrTxoebaa 
romelic nebismieri saxelmwifos centraluri na-
wilia, xolo meore mxares moTavsebulia rigi di-
reqtivebiTa da saerTaSoriso samarTlebrivi 
xelSekrulebebiT nakisri valdebulebebi, gansaz-
Rvruli winapirobebisa da garemoebebis arsebobi-
sas, pirisTvis TavSesafris miniWebis Taobaze. Se-
degad, adamianis uflebaTa evropuli sasamar-
Tlos winaSe xSirad gamxdara sadavo winamdebare 
RirebulebaTa balansirebis sakiTxi. mniSvnelova-
nia oqros Sualedis Zieba. gaumarTlebelia TavSe-
safris maZieblis uflebebis Selaxva erovnuli 
usafrTxoebis interesiT hipoTeturad apelire-
bis gamo, sapirispirod, ki, ufro metad gaumar-
Tlebelia saxelmwifos arsebiTi erovnuli inte-
resis xelyofa TavSesafris maZieblis uflebebis-
Tvis arasamarTliani prioritetis miniWebis gamo, 
mxolod imitom, rom saerTaSoriso arenaze didi 
aplodismentebi daimsaxuro. winamdebare statiis 
mizani ar aris saxelmwifo usafrTxoebis intere-
sis an ltolvilTa uflebebis advokatireba. ara-
med, statiis mokrZalebuli mcdelobaa ganixilos 
adamianis uflebaTa evropuli sasamarTlos stan-
darti ltolvilTa samarTalSi erovnul usaf-
rTxoebasTan da im mtkicebulebebze wvdomasTan 
dakavSirebiT, romlis safuZvelzec ar xdeba Tav-
Sesafris miniWebaze moTxovnis dakmayofileba. am 
kuTxiT, statiis farglebSi gaanalizebulia am sa-
kiTxis irgvliv arsebuli zogierTi problemuri 
samarTlebrivi aspeqti. mocemuli miznebis Sesas-
ruleblad, ZiriTadad, magaliTebi adamianis uf-
lebaTa evropuli sasamarTlos praqtikidanaa 
moxmobili. 

sakvanZo sityvebi: erovnuli usafrTxoeba, 
adamianis uflebaTa evropuli sasamarTlo, TavSe-
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safris miniWeba, mtkicebulebebze wvdoma, Sejibre-
biTobis principi, personalur monacemTa dacva.  

 
Sesavali  
 
adamianis uflebaTa evropuli konvencia (Sem-

dgomSi moxseniebuli iqneba rogorc konvencia) warmo-
adgens Sesasruleblad savaldebulo Zalis mqone regi-
onalur-samarTlebriv instruments konvenciis xel-
momweri mxareebisTvis. xelSemkvreli mxareebi Tan-
xmdebian, rom TavianTi iurisdiqciis farglebSi ganux-
relad daicaven konvenciiT gansazRvrul uflebebsa 
da Tavisuflebebs da Seasruleben am konvenciiT na-
kisr valdebulebebs. konvenciis pirveli muxliT tyui-
lad ar aris dadgenili adamianis ZiriTad uflebaTa 
pativiscemis xolo 46-e muxliT, gadawyvetilebis sa-
valdebulo Zalisa da aRsrulebis valdebuleba.1 kon-
venciis pirvel muxlSi moxseniebuli termini “yvela-
saTvis” imTaviTve gulisxmobs, rom konvencia sxva sa-
erTaSoriso samarTlebrivi xelSekrulebebisagan gan-
sxvavebiT, ar eqvemdebareba nacvalgebisa da erovnu-
lobis tradiciul doqtrinebs.2 adamianis uflebaTa 
evropuli sasamarTlo erTerT cnobil saqmeze Ireland v. 
the United Kingdom, aRniSnavs, rom “klasikuri tipis saer-
TaSoriso SeTanxmebebisgan gansxvavebiT, konvenciiT 
garantirebulia ufro meti, vidre ubralo abstraqci-
ebi, romlebsac gaaCniaT Sesasruleblad savaldebulo 
xasiaTi wevri saxelmwifoebisTvis. igi qmnis, saerTo da 
mravalmxrivi SeTanxmebebis qsels, anu sxvagvarad obi-
eqtur valdebulebebs, romelic preambulis teqstob-

                                                            
1 ix. adamianis uflebaTa evropuli konvencia, muxli 46: “maRali 
xelSemkvreli mxareebi kisruloben valdebulebas, daemorCilon 
sasamarTlos saboloo gadawyvetilebas nebismier saqmeze, romlis 
mxareebic isiani arian.” 
2 ix. Oppenheim’s International Law, Jennings & Watts eds. (9th ed, 1996), parag-
rafebi: 620, 376, 379. 
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rivi formulirebidan gamomdinare, sargeblobs aR-
srulebis koleqtiuri meqanizmiT.”3 es niSnavs imas, rom 
adamianis uflebebi dacvis Rirsia miuxedavad piris 
erovnulobisa, im martivi mocemulobis gamo, romelic 
adamianis uflebaTa saerTaSoriso samarTalSi“by the 
virtue of human being”-is saxelwodebiTaa cnobili.4  

pirveli muxlis Tanaxmad, “yvela individi” sar-
geblobs konvenciiT ganmtkicebuli uflebebiTa da Ta-
visuflebebiT maRali xelSemkvreli mxareebis iuris-
diqciis farglebSi.5 am kuTxiT, konvenciis pirveli 
muxlis leqsika mkafioa. aq igulisxmeba, rom sul cota 
Teoriul doneze, konvenciiT garantirebuli uflebe-
bi xelmisawvdomia yvelasaTvis, maT Soris ucxoelebis-
Tvis, miuxedavad imisa, arian Tu ara isini moqalaqeobis 
mqone (magaliTad, migrantebi da ltolvilebi) Tu ar-
mqone pirebi (e.w. “stateless”).6 aqedan gamomdinareobs, 
rom erovnulobis, sacxovrebeli adgilisa da reziden-
tobis mxedvelobaSi miReba konvenciiT gaTvaliswine-
buli uflebebisa da Tavisuflebebis darRvevis dadge-
nisas irelevanturia.7 amdenad, konvenciiT gansaz-
Rvruli uflebebi imanenturad vrceldeba rogorc 
moqalaqeebze, aseve moqalaqeobis ar mqone pirebze. 
swored amaSi vlindeba, konvenciis pirveli muxlis Zi-
riTadi arsi da suliskveTeba, rodesac miuTiTebs, rom 
uflebebi da Tavisuflebebi yvelasaTvisaa xelmisaw-
vdomi. sagulisxmoa, rom konvencia gansakuTrebiT 

                                                            
3 ix. adamianis uflebaTa evropuli sasamarTlo, Ireland v. the United 
Kingdom, App.No. 5310/71, 1978 wlis 18 ianvari, parag. 239 
4 ix. R. Higgins, Problems and process, international law and how we use it (1994), 
gv. 96. 
5 ix. Lambert H., The position of aliens in relation to the European Convention on 
Human Rights, 2007, Council of Europe Publishing, gv.11 
6 ix. iqve., gv.11 
7 ix. iqve., gv.11 
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mniSvnelovani dokumentia TavSesafris maZiebeli pire-
bisTvis. konvenciis moqmedebis farglebi vrceldeba 
evropis sabWos SemadgenlobaSi myof yvela saxelmwi-
foze, romelSic 28 saxelmwifo evropuli kavSiris wev-
ria. garkveuli mizezebis gamo, evropis kontinenti gan-
sakuTrebiT mimzedvelia TavSesafris maZiebeli pire-
bisTvis. savaraudo monacemebiT, evropaSi daaxloebiT 
6.5 milioni ltolvilia.8 saerTaSoriso CveulebiTi sa-
marTlis zogadi principis Tanaxmad,9 saxelmwifoebs 
Tavisuflad SeuZliaT akontrolon ucxoelebis qveya-
naSi Semosvlisa da cxovrebis sakiTxebi.10 klasikur sa-
erTaSoriso samarTalSi ucxeolTa aRiarebis ar arse-
bobis nebismieri valdebuleba ganmtkicebulia saxel-
mwifoTa umravlesobis erovnuli kanonmdeblobiTa da 
praqtikiT, romelTa safuZvelia saxelmwifo suvereni-
tetisa da teritoriuli uzenaesobis principebi.11 
Tumca, Tanamedrove saerTaSoriso samarTlis ganviTa-
rebasTan erTad, Tavisuflebis areali dinamiurad 
mcirdeba. kerZod, zogadi saerTaSoriso samarTlis 
principebiTa da SeTanxmebebiT, gansakuTrebiT ki ada-
mianis uflebebisa da ekonomikuri integraciis dar-
gSi.12 Sesabamisad, uamravi saerTaSoriso samarTlebri-
vi xelSekrulebiTaa gansazRvruli TavSesafris maZie-
belTa uflebebi. magaliTad, adamianis uflebaTa sayo-
velTao deklaraciis me-13 muxli, samoqalaqo da poli-
tikuri uflebebis Sesaxeb paqtis me-13 muxlSi da ra 

                                                            
8 rogorc miTiTebulia, Marie Whitney K., DOES THE EUROPEAN 
CONVENTION ON HUMAN RIGHTS PROTECT REFUGEES FROM "SAFE" COUNTRIES? 
“Christiane Berthiaume, Asylum Under Threat, < 
http://www.unhcr.ch/issues/asylum/ 
rml010l.htm>” 
9 e.w. Erga omnes normebis kategoria 
10 Lambert H., The position of aliens in relation to the European Convention on 
Human Rights, 2007, Council of Europe Publishing, gv.17 
11 ix. iqve., gv.17 
12 ix. iqve., gv.17 
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Tqma unda adamianis uflebaTa evropuli konvenciiT 
gansazRvruli rigi uflebebi, maT Soris me-4 damatebi-
Ti oqmis me-2 puqntiT dadgenili ufleba.  

saerTaSoriso samarTlebrivi xelSekrulebebiT 
nakisri valdebulebebis ar arsebobisas, saxelmwifo-
ebs gaaCniaT diskreciuli uflebamosileba, pirs dar-
Ton qveyanaSi Semosvlis neba an piriqiT ar mianiWos mas 
aseTi moqmedebis ganxorcielebis uflebamosileba.13 
samecniero wreebSi aRniSnaven, rom es iSviaTad xdeba. 
adamianis uflebaTa xelSekrulebebma, maT Soris kon-
kretulma SeTanxmebebma ltolvilTa uflebebze, mniS-
vnelovnad Seamcires saxelmwifoTa diskreciuli uf-
lebamosileba am sakiTxis gansazRvris Taobaze. am kuT-
xiT ki, adamianis uflebaTa evropulma konvenciam iTa-
maSa e.w. vis-à-vis roli evropuli saxelmwifoebis dis-
kreciuli uflebamosilebis farglebTan dakavSire-
biT.14 miuxedavad TavSesafris maZiebelTa uflebebis 
mravalferovani arsenalisa, es sulac ar niSnavs, imas, 
rom uflebebi absoluturia, da isini ar SeiZleba, rom 
daeqvemdebaros konkretul SezRudvebs. TavSesafris 
maZieblebi uamravi mizezis gamo awydebian sirTuleebs 
TavSesafris miniWebis kuTxiT, rogorc saCivris dasa-
buTebis materialuri aseve saproceso aspeqtebis 
mxedvelobaSi miRebisas. xSirad saxelmwifoebi, erov-
nuli usafrTxoebis dacvis motiviT, uars eubnebian 
TavSesafris maZiebel pirebs saerTaSoriso dacvis mi-
niWebaze. damatebiTi problema mdgomareobs imaSi, rom 
saxelmwifoTa mier miRebuli gadawyvetilebebi efuZ-
neba kontr dazvervis mier miwodebul informacias, 
romelzec ganmcxadebels sxvadasxva mizezebis gamo 
wvdoma ar gaaCnia. qarTuli kanonmdeblobis Tanaxmad, 
kontr dazvervis mier mowodebul informacias saxel-

                                                            
13 ix. iqve., gv.20 
14 ix. iqve., gv.20 
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mwifo saidumloebad miiCnevs.15 kerZod, „saerTaSoriso 
dacvis Sesaxeb” saqarTvelos kanonis 69-e muxlis Ta-
naxmad, saqarTvelos saxelmwifo usafrTxoebis samsa-
xuri, saministros momarTvis safuZvelze sakuTari 
kompetenciis farglebSi axdens TavSesafris maZieblis 
identifikacias da Sesabamisi statusis gansazRvrisas 
amowmebs am piris mier miwodebul faqtebs, agreTve sa-
ministros aZlevs rekomendacias TavSesafris maZieb-
lis an saerTaSoriso dacvis mqone piris mier saqarTve-
los saxelmwifo usafrTxoebisTvis potenciuri saSiS-
roebis Seqmnis sakiTxze. amdenad, TavSesafris maZieb-
lisTvis cnobilic ar aris is mizezi an mizezTa erTob-
lioba, Tu ratom eubnebian mas uars TavSesafris mini-
Webaze. kerZod, administraciuli saproceso kodeqsis 
me- 201 muxlis me-3 nawilis Tanaxmad, “am muxliT gaTva-
liswinebuli saqmis Taobaze gamotanil gadawyvetile-
baSi ar mieTiTeba is monacemi, romelic gamoiwvevs ga-
saidumloebuli informaciis gamJRavnebas.”es niSnavs, 
rom saqarTvelos administraciuli saproceso kodeq-
sis 201 muxlis normatiuli Sinaarsi, iZleva SesaZleb-
lobas, rom TavSesafris maZieblisTvis ltolvilisa 
Tu humanitaruli statusis miniWebis Sesaxeb sasamar-
Tlo davebis SemTxvevaSi TavSesafris maZieblisa da ma-
Ti dacvis ganmaxorcielebeli pirebisTvis saxelmwifo 
saidumlod miCneuli informacia ar iyos xelmisawvdo-
mi.16 qarTuli realobidan gamomdinare, TavSesafris ma-
ZieblisTvis ltolvilis an humanitaruli statusis 
miniWebaze saxelmwifo usafrTxoebis uaris Tqmis sa-
fuZvlad kontrdazverviTi saqmianobis Sedegad mopo-
vebuli informacia gamoiyeneba.17 “kontrdazverviTi 
saqmianobis Sesaxeb” saqarTvelos kanonis me-6 muxlis 

                                                            
15 ix. “saxelmwifo saidumloebis Sesaxeb” saqarTvelos kanoni 
16 ix. IDFI, informaciis Tavisuflebis ganviTarebis instituti, „sa-
qarTveloSi TavSesafris miniWebaze uaris Tqmis procedurebi gam-
Wvirvale ar aris”, gv.5 
17 ix. iqve., gv.5 
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pirveli punqtis mixedviT, kontrdazverviTi saqmiano-
ba gasaidumloebulia da am saqmianobis amsaxveli do-
kumentebi, masalebi da sxva monacemebi warmoadgens sa-
xelmwifo saidumloebas. msgavsi problemaa evropis 
bevr qveyanaSi. xSirad, TavSesafris maZiebeli pirebi 
xSirad mimarTaven adamianis uflebaTa evropul sasa-
marTlos da davoben, rom TavSesafris miniWebaze ua-
ris TqmiT gamowveul iqna konvenciiT garantirebuli 
uflebebis xelyofa. Sedegad, adamianis uflebaTa ev-
ropuli sasamarTlos praqtika am sakiTxis irgvliv sak-
maod mravalferovania. 

winamdebare statiis mizania adamianis uflebaTa 
evropuli sasamarTlos relevanturi gadawyvetilebe-
bis mimoxilva, romelic exeba TavSesfris maZieblis in-
dividualuri uflebebisa da erovnuli usafrTxoebis 
interesebis erTobliv analizs. damatebiT ki, ganxilu-
li iqneba evropuli sasamarTlos mier saidumlo in-
formaciis gamoTxovis standarti Leander-is, Rotaru-sa 
da sxva saqmeebis mixedviT.  

 
2. TavSesafris maZieblis individualuri ufle-

bebi erovnuli usafrTxoebis pirispir 
 
2017 wlis 15 aprils, niu-oirkSi, gaerTianebuli 

erebis organizaciis uSiSroebis sabWos terorizmTan 
winaaRmdeg brZolis komitetze, umaRlesi komisris 
asistentma moxsenebisas aRniSna, rom erovnuli usaf-
rTxoebis ganmtkiceba da ltolvilTa dacva unda aRiq-
mebodes erTobliv priritetad.18 erovnuli usafrTxo-
ebis ganmtkicebiT ar unda Seilaxos TavSesafris maZi-
eblis uflebebi, xolo TavSesafris maZieblis uflebe-

                                                            
18 ix. United Nations Security Council Counter-Terrorism Committee New York, 5 
April 2017 Open Briefing by Volker Türk, Assistant High Commissioner for 
Protection, gv.1 
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bisTvis gadaWarbebuli prioritetis miniWebiT ar unda 
Seilaxos erovnuli usafrTxoebis interesi. mniSvne-
lovania orive interesis samarTliani dabalanseba, oq-
ros Sualedis Zieba. adamianis uflebaTa dacvis sada-
rajoze myofi, strasburgis sasamarTloc iziarebs am 
mosazrebas, da zemoaRniSnul misias kumulaciur er-
Tobliobad ganixilavs. amis naTeli dasturia prece-
dentul sasamarTlo praqtikaSi arsebuli is gadawyve-
tilebebi, romlebic Seexeba erovnuli usafrTxoebisa 
da TavSesafris maZiebeli pirTa individualur intere-
sebs. adamianis uflebaTa evropuli sasamarTlos ga-
dawyvetilebaTa kategorias, romelic Seexeba TavSe-
safris maZiebeli pirebis uflebebs praqtikaSi e.w. 
dublinis gadawyvetilebebis saxeliT aris cnobili.19 
adamianis uflebaTa evropuli sasamarTlos roli 
ltolvilTa uflebebis ganmtkicebasa da erovnuli 
usafrTxoebis interesebis balansirebis kuTxiT fas-
daudebelia. 

adamianis uflebaTa evropuli sasamarTlos ga-
dawyvetilebebSi, romelic exeba ltolvilTa ufle-
bebs, erTerTi yvelaze xSirad citirebadi saqmea, 1989 
wlis 7 ivlisis gadawyvetileba, saqmeze Soering v. United 
Kingdom.20 saqmeSi arsebuli masalebis mixedviT, gan-
mcxadebeli Tavis megobar gogosTan erTad daakaves in-
glisSi, Cekis gayalebebis braldebiT. Tumca, manamde 
mas bralad edeboda virjiniis universitetSi swavlis 
dros, megobari gogos mSoblebis mkvleloba. adamianis 
uflebaTa evropuli sasamarTlos winaSe, igi davobda, 
rom amerikis SeerTebul StatebSi dabrunebis SemTxve-
vaSi mas sikvdiliT dasjidnen. mocemul gadawyvetile-
baSi, adamianis uflebaTa evropulma sasamarTlom im-

                                                            
19 ix. e.w. “dublinis saqmeebi”  
[ https://www.echr.coe.int/Documents/FS_Dublin_ENG.pdf ]  
20 ix. adamianis uflebaTa evropuli sasamarTlo, Soering v. United 
Kingdom, App.No. 14038/88, 1989 wlis 7 ivlisi 
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sjela konvenciis me-3 muxlis agebulebasa da moqmede-
bis farglebze. sasamarTlom daadgina, rom arasaTana-
do mopyroba unda aRwevdes siastikis minimalur 
zRvars, imisaTvis, rom mopyroba moeqces me-3 muxlis 
dacvis farglebSi. adamianis uflebaTa evropul samar-
TalSi moRvawe mecnierebi aqtiurad aRniSnaven, rom 
soeringis doqtrina konvenciis me-3 muxlis dacvis 
farglebis kuTxiT, sakmaod farToa.21 unda aRiniSnos, 
rom dacvis farglebi imdenad gafarTovda, rom sasa-
marTlo konvenciis me-3 muxlis darRvevas miiCnevda 
aramxolod, pirobiTad, did britaneTs rom ganexorci-
elebina konvenciis me-3 muxliT akrZaluli qmedeba, 
aramed, konvenciis me-3 muxlis darRvevis riskis Sem-
TxvevaSic, saxelmwifo konvenciis me-3 muxlis darRve-
vis riskis winaSe aRmoCndeba.22 unda aRiniSnos, rom aR-
niSnuli praqtika momdevno gadawyvetilebebiT Seicva-
la.  

magaliTad, saqmeze Vilvarjah and Others v. the United 
Kingdom, adamianis uflebaTa evropulma sasamarTlom 
gansazRvra, rom aucilebelia mkafio mizez-Sedegob-
rivi kavSiris arseboba arasaTanado mopyrobasa da saf-
rTxes Soris.23 xolo, ukve Semdgom, adamianis uflebaTa 
evropulma sasamarTlom, saqmeze, Saadi v.Italy, kidev er-
Tel daadastura me-3 muxlisa absoluturi xasaiaTi.  

aRsaniSnavia, adamianis uflebaTa evropuli sasa-
marTlos 1996 wlis 11 noembris gadawyvetileba, saqme-
ze Chahal v. The United Kingdom.24 ganmcxadebeli davobda, 

                                                            
21 ix. [. https://www.lawteacher.net/cases/soering-v-united-kingdom.php.]  
22ix. iqve., 
23 ix. adamianis uflebaTa evropuli sasamarTlo, Vilvarjah and Others v 
the United Kingdom, App.No. 3163/87, 13164/87, 13165/87, 13447/87, 
13448/87. 1991 wlis 30 oqtomberi, parag.105 
24 ix. adamianis uflebaTa evropuli sasamarTlo, CHAHAL v. THE UNITED 
KINGDOM, App.No. 70/1995/576/662, 1996 wlis 11 noemberi 
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rom adgili hqonda konvenciiT daculi rigi uflebe-
bis darRvevas. kerZod, igi miuTiTebda, konvenciis me-
3, me-5, me-8, me-13 da 50-e muxlebis darRvevaze. unda 
aRiniSnos, rom batoni Cahali SemCneuli iyo teroris-
tul saqmianobaSi, aseve mas bralad edeboda indoeTis 
premier ministris mkvlelobis konspiraciaSi monawi-
leobis miReba. sagulisxmoa, rom adamianis uflebaTa 
evropuli sasamarTlos mosamarTleTa umravlesobam 
gaiziara ganmcxadeblis pozicia da daadgina, rom gaZe-
vebis SemTxvevaSi adgili eqneboda Sesabamisi muxlebis 
darRvevas. aRniSnuli saqmis mniSvneloba TavSesafris 
maZiebeli pirebisTvis ganuzomelia ori mizezis gamo. 
pirvel rigSi, imitom rom masSi erovnuli usafrTxoe-
bisa da TavSesafris maZieblis individualur ufle-
bebs Soris balansis dadgenis kuTxiT dadgenilia mniS-
vnelovani saxelmZRvanelo debulebebi da standarte-
bi, xolo meores mxriv, imitom, rom es gadawyvetileba 
yuradRebas amaxvilebs TavSesafris maZiebeli piris 
uflebaze hqondes im saidumlo informaciaze wvdoma, 
romlis safuZvelzec mas eTqva uari am ukanasknelis 
miniWebaze. Tavdapirvelad, sasamarTlom imsjela kon-
venciis me-3 muxlis moqmedebis farglebze da gansaz-
Rvra, rom xelSemkvreli saxelmwifoebi sargebloben 
uflebiT, rogorc es dadgenilia saerTaSoriso samar-
Tlis yvelasaTvis cnobili da kargad Camoyalibebuli 
praqtikiT, akontrolon ltolvilTa qveynis terito-
riaze Semosvla, qveynidan gasvla da qveynis teritori-
aze darCena.25 Tumca, sasamarTlo iqve miuTiTebs, rom 
precedentuli sasamarTlo gadawyvetilebebiT dadge-
nili praqtikis Tanaxmad, xelmomweri saxelmwifos mier 
TavSesafris maZieblis gaZevebiT SesaZlebelia gamow-
veul iqnes rogorc, konvenciis me-3 muxlis darRveva, 
aseve saxelmwifosTvis konvenciiT gaTvaliswinebuli 

                                                            
25 adamianis uflebaTa evropuli sasamarTlo, CHAHAL v. THE UNITED 
KINGDOM, App.No. 70/1995/576/662, 1996 wlis 11 noemberi, parag.73 
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pasuxismgeblobis dakisreba Sesabamisi garemoebebis 
arsebobisas, Tu saxeze gvaqvs arsebiTi safuZveli, rom 
gansaxilvel SemTxvevaSi, piri, warmoSobis qveyanaSi 
dabrunebisas daeqvemdebareba me-3 muxliT akrZalul 
mopyrobas.26 adamianis uflebaTa evropuli sasamar-
Tlo idga mniSvnelovani gamowvevis winaSe. kerZod, mas 
evaleboda erovnuli usafrTxoebis interesisa da gan-
mcxadeblis individualuri interesebis balansireba, 
jer erTi, rom ar daqvemdebarebuliyo konvenciis me-3 
muxliT gaTvaliswinebul mopyrobas da meore, ar Sela-
xuliyo misi, rogorc TavSesafris maZieblis uamravi 
saerTaSoriso instrumentiT gaTvaliswinebuli ufle-
bebi. sasamarTlo, gadawyvetilebis 76-e pragrafSi sa-
marTlianad miuTiTebs, zemoxsenebuli interesebis da-
balansebis aucileblobis marTebulobis Taobaze.27 am 
SemTxvevaSi sasamarTlosTvis ufro faseuli iyo gan-
mcxadeblis konvenciis me-3 muxliT gaTvaliswinebuli, 
bunebiTi da negatiuri uflebebi. mas unda ganesazRvra 
warmoadgenda Tu ara erovnuli interesi imgvar wonad 
arguments, romelic SeZlebda ganmcxadeblis me-3 mux-
liT gansazRvruli mopyrobisTvis daqvemdebarebis ga-
marTlebas. Tavis mxriv ganmcxadebeli miuTiTebda, 
rom igi ar warmoadgenda safrTxes erovnuli usaf-
rTxoebisTvis, Tumca nebismier SemTxvevaSi erovnuli 
usafrTxoebis argumentiT apelireba, ar warmoadgens 
arguments, romelic SeZlebda individualuri saf-
rTxisTvis daqvemdebarebis, an pirisTvis aseTi saf-
rTxis pirdapirpoporciuli administrirebis auci-
leblobis gamarTlebas.28 sasamarTlo aRniSnavs, rom 
indoeTSi dabrunebis SemTxvevaSi batoni Cahali daeq-
vemdebareba imgvar mopyrobas, romelic ewinaaRmdegeba 

                                                            
26 ix. iqve., parag.74 
27 ix. iqve., parag.76 
28 ix. iqve., parag.77 
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konvenciis me-3 muxlis suls.29 asamarTlo aseve amaxvi-
lebs yuradRebas, rom ganmcxadeblis profili da “av-
toriteti”, romliTac igi sargeblobs indoeTSi ufro 
zrdis konvenciis me-3 muxliT dagmobili qmedebisTvis 
daqvemdebarebis Sanss.30 rogorc zemoT aRiniSna, adami-
anis uflebaTa evropulma sasamarTlom daadgina kon-
venciis me-3 muxlis darRveva. miuxedavad imisa, rom sa-
samarTlos Sefasebis nawilSi, konvenciis me-3 muxlTan 
mimarTebiT, mas sityvasityviT, terminologiurad ar 
ganumartavs, rom konvenciis me-3 muxliT gaTvaliswi-
nebuli mopyrobisTvis daqvemdebarebis albaToba ga-
dawonis erovnuli usafrTxoebis interesebs, an piri-
qiT. Tavad faqti, romlis mixedviTac sasamarTlo ad-
gens, rom gaZevebis SemTxvevaSi adgili eqneboda kon-
venciis me-3 muxlis darRvevas, da ufro metic gaizia-
ra, batoni Cahalis mier 77-e paragrafSi miTiTebulo 
pozicia TavisTavad metyvelebs winamdebare sakiTxis 
mimarT sasamarTlos damokidebulebaze. adamianis uf-
lebaTa evropuli sasamarTlos mosazrebiT, batoni Ca-
halis indoeTSi dabrunebis SemTxvevaSi arsebobs kon-
venciis me-3 muxliT gaTvaliswinebuli piris ganuyo-
feli uflebis darRvevis gonivruli safrTxe,31 xolo 
ganmcxadeblis mosazrebis gaziarebiT, ivaraudeba, 
rom piris uflebas, gaZevebis SemTxvevaSi ar iqnes daq-
vemdebarebuli me-3 muxliT akrZalul mopyrobas ani-
Webs upirates samarTlebriv Zalas, vidre, am konteq-
stSi, erovnuli usafrTxoebis hipoTetur interess. 
adamianis uflebaTa evropuli sasamarTlo aseTi ris-
kis ganWvretisTvis, rodesac saqme exeba erovnuli 
usafrTxoebis interesss, mtkicebulebaTa maRal stan-
darts moiTxovs.32 

batoni Cahali aseve miuTiTebda, rom indoeTSi ga-

                                                            
29 ix. iqve., parag.104 
30 ix. iqve., parag. 106 
31 ix. iqve., parag.87-94 
32 ix, iqve., parag.90 



laSa lursmanaSvili — erovnuli usafrTxoebis standarti 
ltolvilTa samarTalSi adamianis uflebaTa evropuli sasamarT-
los praqtikis mixedviT: adamianis uflebaTa evropuli sasamarT-

los midgoma saidumlo informaciis gamoTxovis kuTxiT   
 

 135

Zevebis SemTxvevaSi adgili eqneboda konvenciis me-8 
muxliT dadgenili piradi da ojaxuri cxovrebis xel-
Seuxeblobis ZiriTadi uflebis xelyofas. adamianis 
uflebaTa evropuli sasamarTlos kargad dadgenili 
praqtikiT gansazRvrulia, rom piradi da ojaxuri 
cxovrebis koncefcia ar eqvemdebareba da arc SeiZleba 
rom daeqvemdebaros amomwurav ganmartebas. amdenad, 
aRniSnul saqmeze konvenciis me-8 muxlis moqmedebis 
farglebis gavrceleba sasamarTlosTvis ar warmoad-
genda gansakuTrebul problemas. konvenciis me-8 mux-
lis me-2 punqtiT dadgenilia ZiriTad uflebaSi Care-
vis testi. mocemul SemTxvevaSi ZiriTadi uflebiT da-
cul sferoSi Carevas gaaCnda sakanonmdeblo safuZve-
li da emsaxureboda legitimur mizans. mTavari prob-
lema mdgomareobda, uflebaSi Carevis testis me-3 wina-
pirobaSi, romelic iTvaliswinebs Carevis aucileblo-
bas demokratiul sazogadoebaSi, e.w. Carevis saWiroe-
bis gansazRvris problemas.33 mopasuxe mxare aRniSnav-
da, rom konvenciis me-8 muxliT miniWebuli diskreciu-
li uflebamosileba saxelmwifos aRWuravda farTo ma-
nevrirebis uflebamosilebiT, romlis mixedviTac sa-
xelmwifoebs ufleba hqondaT erovnuli usafrTxoebis 
dacvis mizniT, Careuliyvnen me-8 muxliT daculi Ziri-
Tadi uflebiT dacul sferoSi, romelic TavisTavad 
daeqvemdebareboda konstituciur samarTlebriv ga-
marTlebas.34 me-8 muxlis SesaZlo darRvevasTan mimar-
TebiT, adamianis uflebaTa evropuli sasamarTlos 
midgoma ar gansxvavdeboda konvenciis me-3 muxlis Se-
saZlo darRvevis kuTxiT gamotanili gadawyvetile-
bisgan. sasamarTlo aRniSnavs, rom mas eWvi ar epareba, 
rom mopasuxe saxelmwifo Seasrulebs ukve miRebul ga-

                                                            
33 ix, iqve., parag.136 “aucilebeli demokratiul sazogadoebaSi 
erovnuli usafrTxoebis ganmtkicebis miznebisTvis” 
34 ix. iqve., parag.136 
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dawyvetilebas, amdenad, sasamarTlo saWirod aRar mi-
iCnevs pasuxi gasces hipoTetur SekiTxvas me-8 muxliT 
dacul sferoSi Carevis Taobaze, relevanturi legi-
timuri miznebis miRwevis kuTxiT.35  

Semdegi sadavo sakiTxi exeboda konvenciis me-13 
muxlis darRvevas. adamianis uflebaTa evropuli kon-
vencia ar aris mxolod abstraqtuli da Teoriuli do-
kumentia uflebebis dacvisTvis, aramed konvenciis 
xibli swored mis praqtikul, dinamiur da efeqtian xa-
siaTSia. Tavis mxriv, konvenciis me-13 muxli ganamtki-
cebs samarTlebrivi dacvis efeqtiani saSualebis uf-
lebas, romlis darRvevaze dava mxolod sxva uflebeb-
Tan paralelis gavlebiTaa SesaZlebelia. batoni Caha-
lis SemTxvevaSi, saxeze gvaqvs konvenciis me-3, me-5 da 
me-8 muxlebi. igi aRniSnavs, rom saSualeba ar iyo arc 
efeqturi da arc qmediTi.36 adamianis uflebaTa evro-
puli sasamarTlo, mocemul saqmeze aRniSnavs, rom 
erovnuli usafrTxoebis sakiTxze apelirebisas, saSua-
leba unda iyos imdenad qmediTi ramdenadac es SesaZ-
lebelia.37 es gamomdinareobs iqedan Tu ra tipis sai-
dumlo informaciaze dayrdnobiTaa miRebuli gadaw-
yvetileba erovnuli usafrTxoebis sakiTxis irgvliv 
apelirebis saWiroebaze.38 adamianis uflebaTa evro-
pulma sasamarTlom kidev erTxel gausva xazi batoni 
Cahalis konvenciiT gaTvaliswinebul uflebebsa da 
erovnul usafrTxoebas, konvenciis me-13 muxlis Wril-
Si. es ukanaskneli ki, ganxiluli iyo konvenciis me-8, 
me-5 da me-3 muxlebTan mimarTebiT. sasamarTlos mo-
sazrebiT, me-13 muxli samarTlebrivi dacvis efeqtiani 
saSualebis qmediTobis garantirebis kuTxiT, adgens, 
rom igi unda iyos imdenad efeqtiani ramdenadac arse-
bobs aseTi efeqtianobis miRwevis gonivruli SesaZleb-

                                                            
35 ix. iqve., parag.139 
36 ix. iqve., parag.141 
37 ix. iqve., parag.142 
38 ix, iqve., parag.143 
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loba, im faqtobrivi garemoebebis arsebobisas, rode-
sac erovnuli usafrTxoebis interesi ar iZleva sensi-
tiuri informaciis gamJRavnebis SesaZleblobas.39 Sem-
dgom, sasamarTlo uTiTebs, rom samarTlebrivi dacvis 
efeqtiani saSualebis moTxovnebi, rac mdgomareobs 
efeqtianobis maqsimalizaciis ideaSi, ar Seesabameba 
momCivanis konvenciis me-3 muxliT gaTvaliswinebuli 
mopyrobisTvis daqvemdebarebis safrTxes, rodesac 
erovnuli interesebi ar aris materialuri.40 adamianis 
uflebaTa evropuli sasamarTlos motivacia mdgoma-
reobs imaSi, rom konvenciis me-13 muxliT dadgenili 
meqanizmis efeqtianobis absoluturi standarti ar 
unda gavrceldes im SemTxvevebze, maSin rodesac, kon-
teqstalurad (batoni Cahalis SemTxvevaSi) erovnuli 
interesebis mxedvelobaSi miReba ar aris relevanturi. 
miuxedavad imisa, rom amgvar saqmeebSi adamianis ufle-
baTa evropuli konvencia ganmcxadebels ar sTavazobs 
konvenciis me-13 muxlis dacvis absolutur masStabs, 
igi mainc aRniSnavs, rom me-13 muxliT dadgenili efeq-
tiani saSualebis cneba moiTxovs TavSesafris miniWeba-
ze gancxadebis gamokvlevis damoukidebel da gulis-
xmier standarts, deportaciis ganmaxorcielebeli sa-
xelmwifos erovnuli usafrTxoebis interesebze yu-
radRebis gamaxvilebis gareSe.41 Sedegad, sasamarTlom 
daadgina, rom adgili hqonda konvenciis me-13 muxlis 
konvenciis me-3 muxlTan kavSirSi darRvevas.  

Cahalis gadawyvetileba ar unda iqnes aRqmuli im-
gvarad, TiTqos ganmcxadeblis nebismieri miTiTeba 
konvenciis me-3 muxliT gaTvaliswinebuli mopyrobis-
Tvis daqvemdebarebis Taobaze, upirobod da brmad iq-
neba gaziarebuli adamianis uflebaTa evropuli sasa-

                                                            
39 ix. iqve., parag.150 
40 ix. iqve., parag.150 
41 ix. iqve., parag.151 
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marTlos mier. piriqiT, sasamarTlo konvenciiT gan-
sazRvruli sawinaaRmdego mopyrobis dadgenisTvis 
mtkicebulebaTa sakmaod maRal standarts iTvaliswi-
nebs. amis naTeli magaliTia 1997 wlis 29 aprilis ga-
dawyvetileba, saqmeze H.L.R. v. France.42 ganmcxadebeli 
iyo kolumbiis moqalaqe, romelic safrangeTis teri-
toriaze binadrobis mudmivi uflebiT sargeblobda. 
1989 wlis 14 maiss, igi daakaves kolumbiidan italiaSi 
frenisas. dakavebisas mas aRmoaCnda 580 grami kokaini. 
dakiTxvisas, man aRiara im piris saxeli, vis sasargeb-
lodac muSaobda. Sedegad, ganmcxadebeli daeqvemdeba-
ra qveynidan gaZevebas. man saCivriT mimarTa adamianis 
uflebaTa evropul sasamarTlos da miuTiTa, rom war-
moSobis qveyanaSi dabrunebis SemTxvevaSi, mas eloda 
konvenciis me-3 muxliT gansazRvruli mopyroba. gan-
mcxadeblis mTavari argumenti mdgomareobda imaSi, 
rom kolumbiaSi e.w. “CamSvebebs” sastikad eqceodnen, 
da, amdenad masac igive eloda.43 adamianis uflebaTa ev-
ropulma sasamarTlom aRniSna, rom saxelmwifoebis ga-
nuyofeli pozitiuri valdebulebebis wyalobiTa da 
winamdebare uflebis absoluturi xasiaTis gaTvalis-
winebiT, me-3 muxli vrceldeba damamcirebel da araa-
damianur mopryobaze, romelic SesaZlebelia, rom ga-
naxorcielos individma, maSin rodesac, xelSemkvreli 
saxelmwifo, ganxorcielebuli aqtebiT an gamoxatuli 
pasiurobiT, ver asrulebs konvenciiT nakisr valdebu-
lebebs.44 aucileblad unda gaesvas xazi im garemoebas, 

                                                            
42 adamianis uflebaTa evropuli sasamarTlo, H.L.R. v. France, App.No. 
24573/94, 1997 wlis 29 aprili 
43 ix. iqve., parag.30, ganmcxadebeli aRniSnavs: “gamomdinare Cadeni-
li sisxlis samarTlebrivi qmedebisa da safrangeTi mis Sesaxeb ar-
sebuli sisxlis samarTlebrivi istoriisa, igi ver SeZlebda iseTi 
qveynis povnas, romelic mas miiRebda, garda misi warmoSobis qvey-
nis — kolumbiisa, Tumca, kolumbiaSi masze narko trefikerebi au-
cileblad iZiebdnen Surs, romelbmac igi rogorc gadamzidi ise 
daiqiraves.” 
44 ix. iqve., parag.30 
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rom saqmeSi me-3 muxliT dadgenili sikeTis figurire-
ba, jer kidev, a priori, ar gulisxmobs xsnebuli sikeTis 
xelyofis albaTobis maRali xarisxis arsebobas. gansa-
kuTrebiT, ltolvilebTan dakavSirebul saqmeebSi ada-
mianis uflebaTa evropuli sasamarTlos, kargad dad-
genili precedentuli praqtikiT, swored ganmcxade-
bels ekisreba sakuTari mosazrebis mtkicebulebebiT 
gamyareba, aseTi mtkicebulebis an mtkicebulebaTa er-
Tobliobis demonstrirebis valdebuleba. sxva sityve-
biT, rom vTqvaT adamianis uflebaTa saerTaSoriso sa-
marTlis zogadi principebis Tanaxmad, ltolvilTa 
saqmeebis gansazRvrisas, konvenciis me-3 muxlze miTi-
Teba ipso factum ar moiazrebs mis arsebobas. igi ver iqne-
ba preiudicia. adamianis uflebaTa evropuli sasamar-
Tlo tyuilad ar axsenebs, rom “konvenciis me-3 muxli, 
mxolod maSin moicavs wevri saxelmwifoebis pasuxis-
mgeblobas, rodesac gansaxilvel SemTxvevaSi, indivi-
di, deportirebis SemTxvevaSi realurad daeqvemdeba-
reba konvenciis me-3 muxlis sawinaaRmdego mopyrobas 
da iarsebebs aseTi mopyrobisTvis daqvemdebarebis “re-
aluri riski”.45 realur riskSi moiazreba ara ganmcxa-
deblis rwmena, warmodgena, mosazreba an ubralo ab-
straqtuli Sexeduleba, warmoSobis qveyanaSi Sesabami-
si mopyrobisTvis daqvemdebarebis Sesaxeb, aramed, dev-
nis kargad dasabuTebuli SiSi, romelic relevanturi 
mtkicebulebebiT iqneba gamyarebuli. adamianis ufle-
baTa evropuli sasamarTlos mosamarTleTa umravle-
sobis pozicia am sakiTxze erTgvarovania. sasamarTlo 
miiCnevs, rom mocemul SemTxvevaSi, ganmcxadebels 
emuqreba ara saxelmwifo xelisuflebisgan, aramed ada-
                                                            
45 ix. iqve., parag.33, aseve ix. parag.39, adamianis uflebaTa evropuli 
sasamarTlo aRniSnavs, “aqve, saWiroa ganisazRvros, SeuZlia Tu ara 
ganmcxadeblis warmoSobis qveyanaSi Casvlis Semdeg, ganviTarebul 
mosalodnel Sedegebs moiyvanos konvenciis me-3 muxli moqmedeba-
Si.” 
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mianTa konkretuli jgufisagan devna. sasamarTlos un-
da ganesazRvra ramdenad SeeZlo warmoSobis qveyanas 
ganmcxadeblis dacvis adekvaturi garantiebiT uzrun-
velyofa. sasamarTlo aRniSnavs, rom nebismier Sem-
TxvevaSi ganmcxadebelma ver SeZlo imis demonstrire-
ba, rom riski marTlac seriozuli da amavdroulad re-
aluri iyo. saqmis faqtobrivi elementebi efuZneba 
mxolod ganmcxadeblis pirad mosazrebebsa da Sexedu-
lebebs, romelic sasamarTlos mosazrebiT, ar aris 
gamyarebuli raime prima facie mtkicebulebiT.46 sagu-
lisxmoa isic, rom SeuZlebelia saxelmwifosTvis val-
debulebis dakisreba, absoluturi usafrTxoebis uz-
runvelyofis Taobaze. mocemul saqmeSi ki ar ikveTeba, 
aranairi garemoeba an mtkicebuleba, romelic sasamar-
Tlos daarwmunebs, rom kolumbiis relevanturi orga-
noebi ver SeZleben ganmcxadeblisTvis, dacvis adekva-
turi saSualebebis uzrunvelyofas. amdenad, sasamar-
Tlom daadgina, rom saxeze ar iyo konvenciis me-3 mux-
lis darRveva.  

mniSvnelovania Cahalis saqmisa da H.L.R.-is saqmis 
erTmaneTisagan gansxvaveba. miuxedavad imisa, rom gan-
mcxadeblebi orive saqmeSi uTiTebdnen, rom warmoSo-
bis qveyanaSi dabrunebis SemTxvevaSi, konvenciis me-3 
muxlis darRvevas eqneboda adgili, sasamarTlom es 
pozicia gaiziara mxolod precedentul praqtikaSi 
dadgenili mtkicebulebaTa standartis dakmayofile-
bis Semdeg. batoni Cahalis SemTxvevaSi, safrTxis wya-
ros warmoadgenda konkretulad saxelmwifo xelisuf-
leba, xolo Tavad am ukanasknelis roli indoeTis sa-
xelmwifos mier devnis ganxorcielebisTvis daqvemde-
barebis SesaZleblobaSi bevrad ufro didi iyo vidre 
meore saqmeSi arsebuli ganmcxadeblis SemTxvevaSi. me-
ore saqmeSi, ganmcxadeblis safrTxis wyaros warmoad-
genda konkretuli dajgufeba da ara TviTon saxelmwi-

                                                            
46 ix. iqve., parag.33 
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fo. Semdgomi gansxvaveba efuZneboda dacvis xarisxs. 
H.L.R.-is SemTxvevaSi, kolumbias SeeZlo ganmcxadeblis 
dacva, xolo indoeTis SemTxvevaSi saxelmwifo Tavad 
iyo dainteresebuli angariSsworebiT. Tumca, mTavari 
gansxvaveba mainc warmodgenil mtkicebulebebSia. Caha-
lis saqmeSi, ganmcxadebelma realurad SeZlo aseTi 
riskis realizaciis albaTobis demonstrireba, xolo, 
meore saqmeSi aseT moqmedebas adgili ar hqonia. Tavad 
konvencia ki, uflebebis praqtikulobis doqtrinas me-
tad eyrdnoba, vidre romelime ganmcxadeblis iluzi-
ur miTiTebas, konvenciis me-3 muxliT gansazRvruli 
mopyrobis safrTxis ganWvretis Taobaze.  

adamianis uflebaTa evropulma sasamarTlom 2008 
wlis 24 aprils mniSvnelovani gadawyvetileba gamoita-
na saqmeze, C.G. v. Bulgaria. saqmeSi arsebuli masalebis mi-
xedviT, pirveli ganmcxadebeli dasaxlda bulgareTSi 
1992 wels, xolo 1996 wlis 9 aprils man iqorwina meore 
ganmcxadebelze. SeuRlebidan cota xnis Semdeg, mas mi-
eniWa binadrobis ufleba, xolo, mesame ganmcxadebeli 
— maTi qaliSvili daibada 1996 wlis 24 maiss.47 ganmcxa-
debels CamoerTva binadrobis ufleba, da daeqvemdeba-
ra 10 wlian deportacias im safuZvliT, rom igi warmo-
adgenda seriozul safrTxes erovnuli usafrTxoebis-
Tvis.48 sxva sityvebiT, rom vTqvaT saqme Seexeboda bul-
gareTSi didi xnis mcxovrebi piris saidumlo monito-
ringis angariSis safuZvelze dayrdnobiT gaZevebas 
erovnuli usafrTxoebis miznebisTvis. ganmcxadeblebi 
davobdnen, rom adgili hqonda konvenciis me-8, me-13 da 
me-7 oqmis pirveli muxlis darRvevas. pirvel rigSi, 
adamianis uflebaTa evropulma sasamarTlom imsjela 
me-8 muxlis darRvevis Taobaze. sasamarTlo mtkiced 

                                                            
47 adamianis uflebaTa evropuli sasamarTlo, C.G. v. Bulgaria, App.No. 
1365/07, 2008 wlis 24 aprili, parag.5 
48 ix. iqve., parag.6 



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      Georgian and International Law Review  
 

 142

dgas poziciaze, rom ganmcxadeblis gaZeveba warmoad-
genda saSualebas, romlis meSveobiTac aSkarad xorci-
eldeboda konvenciis me-8 muxliT dacul sferoSi Ca-
reva. proporciulobis testis Tanaxmad, SezRudvas 
unda gaaCndes normatiuli safuZveli, unda emsaxure-
bodes legitimur mizans da unda iyos aseTi miznis miR-
wevis gamosadegi saSualeba demokratiul sazogadoe-
baSi. pirvel or winapirobasTan mimarTebiT, sasamar-
Tlo ubralod ar adgens, rom Carevas unda gaaCndes sa-
fuZveli erovnul kanonmdeblobaSi, aramed yuradRe-
bas amaxvilebs sakanonmdeblo normis xarisxsa da aseTi 
normis kanonis uzenaesobis principebTan Sesabamisoba-
ze.49 am frazaSi sasamarTlo gulisxmobs, rom erovnu-
li samarTlis norma unda iyos xelmisawvdomi da gan-
Wvretadi. nebismier pirs unda hqondes Sesabamisi nor-
mis darRvevis mosalodneli Sedegebis ganWvretis Se-
saZlebloba. adamianis uflebaTa evropuli sasamar-
Tlo mniSvnelovan ganmartebebs gvTavazobs erovnul 
usafrTxoebasTan dakavSirebiT, upiratesad normis 
ganWvretadobis WrilSi. sasamarTlo aRniSnavs, rom 
“erovnul usafrTxoebasTan kavSirSi myofi gamosayene-
beli saSualebebis konteqstSi, ganWvretadobis moT-
xovna ver iqneba iseTi rogoric magaliTad sxva dar-
gSia, kerZod, ganWvretadobis moTxovna, ver gaiWreba 
imdenad Sors, rom mosTxovos TiToeul xelSemkvrel 
saxelmwifos detalurad gaweros yvela is moqmedeba, 
romelic safuZvlad daedeba erovnuli usafrTxoebis 
interesebisTvis gaZevebas.50 sasamarTlo Semdgom uTi-
Tebs, rom erovnuli usafrTxoebis winaaRmdeg arse-
bul riskebsa da safrTxeebs SesaZlebelia gaaCndeT 
sxvadasxva buneba, romlis ganWvretac SesaZlebelia 
ver ganxorcieldes an Zalian garTuldes, Tumca, es ar 
niSnavs, imas, rom Tundac maSin rodesac riskis winaSe 
dgas erovnuli usafrTxoebis interesi, demokratiul 

                                                            
49 ix. iqve., parag.39 
50 ix. iqve., parag.40 
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sazogadoebaSi kanonierebisa da kanonis uzenaesobis 
koncefciebiT moTxovnil iqnes, iseTi gaZevebis Ronis-
Zieba, romelic Zirs uTxris individis ZiriTad ufle-
bebs.51 adamianis uflebaTa evropuli sasamarTlo acxa-
debs, rom individs unda gaaCndes konvenciiT miniWebu-
li uflebebis erovnul doneze ganxorcielebis SesaZ-
lebloba, rac gulisxmobs damoukidebeli da miuker-
Zoebeli tribunalis winaSe, SejibrebiTobis principze 
dafuZnebul sasamarTlo procesze samarTlis Ziebis 
SesaZleblobas, miT ufro maSin rodesac saqme exeba 
klasificirebuli informaciis safuZvelze piris gaZe-
vebas. aRniSnul saqmeSi adamianis uflebaTa evropulma 
sasamarTlom magaliTis saxiT moiSvelia precedentul 
samarTalSi ukve kargad damkvidrebuli standarti da 
aRniSna, rom erovnuli usafrTxoebis interesis safuZ-
vliani da srulyofili ganmarteba rigi mizezebis gamo 
SeuZlebelia, maT Soris moiazreba TiToeuli xelmom-
weri saxelmwifos unikaluri samarTlebrivi kultu-
ris, samarTlebrivi tradiciebisa da TviTmyofadobis 
sakiTxebi.52 miuxedavad imisa, rom erovnuli interese-
bis cneba kompleqsuria, adamianis uflebaTa evropuli 
sasamarTlo miiCnevs, rom igi ar SeiZleba, rom arago-
nivrulad gascdes erovnuli usafrTxoebis bunebriv 
da klasikur koncefcias.53 sasamarTlo gancvifrebu-
lia bulgareTis xelisuflebis moqmedebiT, erovnuli 
usafrTxoebis cnebis nebismieri pirdapiri Tu iribi 
mniSvnelobis miuxedavad, rogor unda CaiTvalos pir-

                                                            
51 ix. iqve., parag.40 
52 ix. saqmeebi: adamianis uflebaTa evropuli sasamarTlo, Esebster v. 
the United Kingdom, App.No.18601/91, 1993 wlis 2 aprili; Hewitt and 
Harman v. the United Kingdom, App.No. 20317/92, komisiis 1993 wlis 1 seq-
tembris gadawvetileba; Christie v. the United Kingdom, App.No. 21482/93, 
komisiis 1994 wlis 27 ivnisis gadawyvetileba. 
53 adamianis uflebaTa evropuli sasamarTlo, C.G. v. Bulgaria, App.No. 
1365/07, 2008 wlis 24 aprili, parag.43 
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veli ganmcxadeblisTvis wayenebuli braldebebi — ra 
seriozulic ar unda iyos narkotikis moxmareba, da, ra 
damangreveli efeqtic ar unda hqondes mas adamianebis 
sicocxleze — ver CaiTvleba imgvar gonivrul safuZ-
vlad, romelic SeZlebda bulgareTis erovnuli usaf-
rTxoebis interesis dazianebas.54 mocemuli saqmis er-
TerTi yvelaze kritikuli aspeqti mdgoareobs imaSi, 
rom ganmcxadeblisTvis xelmisawvdomi ar iyo is mtki-
cebuleba an mtkicebulebaTa erToblioba, kerZod, sai-
dumlo monitoringisas mopovebuli masalebi, romlis 
safuZvelzec bulgareTis Sidasaxelmwifoebrivma or-
ganoebma daaskvnes, rom ganmcxadebeli warmoadgenda 
safrTxes erovnuli uSiSroebisTvis. adamianis ufle-
baTa evropuli sasamarTlo am faqts Sokismomgvrelad 
afasebs da ganmartavs, rom pirveli ganmcxadeblis ga-
Zevebis gadawyvetilebaSi moxseniebuli ar iyo gaZeve-
bis arc erTi faqtobrivi safuZveli, [...] saqmis metad 
kritikuli aspeqti ki mdgomareobda imaSi, rom erov-
nulma xelisuflebam ver SeZlo vercerTi konkretuli 
faqtis demonstrireba, romelic safuZvlad daedebo-
da faqts, rom ganmcxadebeli namdvilad warmoadgenda 
safrTxes erovnuli usafrTxoebisTvis.55 saboloo 
jamSi, adamianis uflebaTa evropulma sasamarTlom da-
adgina konvenciis me-8 muxlis darRveva da ganmarta, 
rom ganmcxadeblis SemTxveva ar Seesabameboda konven-
ciis me-8 muxliT dadgenil saqmis ganxilvis gonivrul, 
safuZvliad da siRrmiseul standartebs. sxva sityve-
biT, rom vTqvaT saxeze gvqonda formaluri da araf-
rismomcemi gadawyvetileba. 

ganmcxadebeli aseve davobda konvenciis me-7 oq-
mis pirveli muxlis darRvevaze. adamianis uflebaTa 
evropuli sasamarTlo akritikebs erovnuli sasamar-
Tloebis midgomas, romlebmac mtkicebulebaTa saTana-
do gamokvlevis, da zogadad aseTi faqtis damdgeni 

                                                            
54 ix, iqve., parag.43 
55 ix, iqve., parag.46-47 
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mtkicebulebebis ar qonis gareSe gamoitanes deporta-
ciis gadawyvetileba. sasamarTlo aRniSnavs, rom sa-
xelmwifo romelic ucxoelis gaZevebisas eyrdnoba sa-
jaro wesrigis koncefcias, unda SeeZlos imis demon-
strireba, rom aucilebeli iyo aseTi sagamonakliso 
moqmedebis gamoyeneba.56 sasamarTlom daaskvna, rom 
ganmcxadebels bulagarTidan gaZevebamde unda hqono-
da konvenciiT miniWebuli uflebebiT sargeblobis Se-
saZlebloba. rogorc dadginda, ganmcxadeblis saqme ar 
iqna saTanadod gamokleuli da dadgenili, romelic 
gamomdinareobs konvenciis me-7 oqmis “ pirveli muxlis 
b” punqtidan. Tumca, es ase ar momxdara.57  

msgavia saqme Lupsa v. Romania, romlis Taobaze ada-
mianis uflebaTa evropulma sasamarTlom gadawyveti-
leba 2006 wlis 8 ivniss gamoitana.58 sasamarTlom daad-
gina konvenciis me-8 muxlis darRveva. konvenciis me-8 
muxlis darRvevaze msjelobisas, sasamarTlom ganixi-
la me-8 muxlis me-2 punqtiT dadgenili ZiriTad ufle-
baSi Carevis proporciulobis testi, da daasvkna, rom 
aRniSnuli saqmis proporciulobis testiT meSveobiT 
Sefaseba saWiroc ar iyo, gamomdinare iqedan, rom gan-
mcxadebeli administraciuli organos winaSe wardgo-
misas, ar iyo aRWurvili dacvis minimaluri garantie-
biT, riTic SesaZlebelia ganxorcielebuliyo rumine-
Tis xelisuflebis TviTnebobis prevencia. sasamar-
Tlom gansakuTrebiT aRniSna, rom erovnuli usaf-
rTxoebis legitimuri miznis dasaxeleba moiTxovs kom-
pleqsur dasabuTebas. kerZod, Tu ra xarisxiTa da ra 
konteqstSi uqmnis safrTxes ganmcxadebeli erovnul 
usafrTxoebas. sasamarTlom gamoikvlia, rom rumine-

                                                            
56 ix. iqve., parag.78 
57 ix. iqve., parag.79 
58 ix. adamianis uflebaTa evropuli sasamarTlo, Lupsa v. Romania, 
App.No.10337/04, 2006 wlis 8 ivnisi  
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Tis xelisuflebas sisxlis samarTlebrivi devna ar da-
uwyia ganmcxadeblis winaaRmdeg erovnuli usafrTxoe-
bis winaaRmdeg mimarTuli qmedebis Cadenis gamo. sapi-
rispirod, ki, ganmcxadeblis gaZeveba efuZneboda mxo-
lod zogad miTiTebas, rom es ukanaskneli safrTxes 
warmoadgenda erovnuli marTlwesrigisTvis.59 metad 
sainteresoa, konvenciis me-7 oqmis pirveli muxlis 
darRvevaze msjeloba, imdenad, ramdenadac igi gansaz-
Rvravs ucxoelTa samarTlebriv mdgomareobas konven-
ciis farglebSi. ganmcxadebeli miuTiTebda, rom igi ar 
iyo informirebuli gaZevebis mizezebis Sesaxeb. sasa-
marTlom daadgina, rom miuxedavad imisa, rom piris ga-
Zeveba ganxoricelda kanonis safuZvelze, kanoni ar ak-
mayofilebda konvenciis pirveli muxlis me-7 oqmiT 
dadgenil moTxovnebs. sasamarTlo miuTiTebs, rom ru-
mineTis xelisuflebas mcire miTiTebac ki ar miucia 
ganmcxadeblisTvis, misi gaZevebis mizezebis Taobaze, 
xolo braldebis dadgenileba, mas erTi dRiT adre ga-
daeca saapelacio palataSi saqmis zepiri mosmeniT gan-
xilvamde.60 sabolood ki, sasamarTlom xazi gausva imas, 
rom saqmis sasamarTlos winaSe ganxilvas formaluri 
xasiaTi hqonda, yovelgvari logikuri Sedegis dadgo-
mis gareSe, imdenad, ramdenadac darRveuli iyo gan-
mcxadeblis saporceso uflebebi. Sedegad, ver dakma-
yofilda konvenciis dadgenili moTxovnebis uzrun-
velyofa, rac saboloo jamSi konvenciiT gansazRvru-
li uflebis xelyofaSi aisaxa.  

 

                                                            
59 ix., iqve., parag.40, sasamarTlo aRniSnavs, rom “zemoxsenebuli zo-
gadi safuZvlebis garda, xelisuflebas ganmcxadeblisTvis ar miu-
wodebia aranairi konkretuli detali, romelic mas mis braleulo-
baze mianiSnebda.” 
60 ix. iqve., parag.59 
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2. adamianis uflebaTa evropuli sasamarTlos 
midgoma saidumlo informaciis gamoTxovis kuTxiT  

 
adamianis uflebaTa evropul sasamarTlos, 

ltolvilTa saqmeebis ganxilvis dros, mkveTri pozi-
cia ar daufiqsirebia, ganmcxadeblis uflebasTan da-
kavSirebiT, gaaCndes imgvar informaciaze wvdoma rom-
lis safuZvelzec mas uari eTqva TavSesafris miniWeba-
ze. xSir SemTxvevaSi aseTi informacia saxelmwifo sai-
dumloebis Semcvelia da am ukanasknels saxelmwifos 
kontr-dazverva awvdis. calsaxaa, rom aseTi informa-
cia ueWvelad exeba ltolvilis personalur monace-
mebs. sxva sityvebiT, rom vTqvaT, faqtobrivad mniSvne-
loba ar aaqvs Tu ra tipis informacias flobs kon-
trdazverva ltolvilis Sesaxeb. es informacia nebis-
mier SemTxvevaSi eqceva ltolvilis monacemTa dacvis 
uflebis sferoSi. personalur monacemTa dacvis uf-
lebas adamianis uflebaTa evropuli sasamarTlo me-8 
muxlis koncefciis ganuyofel nawilad miiCnevs. ga-
momdinare iqedan, rom personalur monacemTa dacva in-
dividis piradi cxovrebis arsidan momdinareobs. sapi-
rispirod, ZiriTad uflebaTa evropli kavSiris qartia 
personalur monacemTa dacvis uflebas calke ufle-
bad ganixilavs da mas piradi da ojaxuri cxovrebis uf-
lebisgan mkveTrad ansxvavebs. magaliTad, qartiis me-8 
muxlis61 Tanaxmad, yvelas aaqvs personalur monacemTa 
dacvis ufleba. aqac logikuria, rom termin yvelaSi 
nebismieri fizikuri piri moiazreba, maT Soris ltol-
vilebi. Tu gavixsenebT imas, rom evropis kavSiris yve-
la wevri qveyana konvenciis xelmomweri saxelmwifo-
caa, gamodis, rom maTTvis Sesasrulebad savaldebu-
loa rogroc qartia, aseve konvencia. am konteqstSi, 

                                                            
61 ix. ZiriTadi uflebebis evropis kavSiris qartia, me-8 muxli 
[.http://www.europarl.europa.eu/charter/pdf/text_en.pdf.]  
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mniSvneloba naklebad eniWeba personalur monacemTa 
dacvis uflebis doqtrinalur gamijvnas piradi da 
ojaxuri cxovrebis xelSeuxeblobis ZiriTadi ufle-
bisgan. mTavari aqcenti unda gakeTdes imaze, rom piris 
ufleba personalur monacemTa dacvaze garantirebu-
lia rogorc evropis sabWos aseve evropis kavSiris sa-
marTlis sistemis meSveobiT. evropis sabWos masSta-
biT, personalur monacemTa dacvis pasuxismgeblobas 
iRebs evropis sabWos 108-e konvencia,62 romelic adgens 
monacemTa dacvis uzogades principebs, xolo aqve un-
da aRiniSnos isic, rom evropis kavSiris masStabiT mi-
Rebuli iqna personalur monacemTa dacvis sayovel-
Tao regulacia,63 romelmac Caanacvla monacemTa dac-
vis 1995 wlis direqtiva. mas wevri saxelmwifoebis Si-
dasaxelmwifoebriv kanonmdeblobis mimarT, gaaCnia 
moqmedebis pirdapiri efeqti, erovnul samarTlebriv 
sistemaSi implementaciis gareSe.  

rogorc aRiniSna, mTavari problema mdgomareobs 
imaSi, rom ltolvilebs ar aaqvT wvdoma im mtkicebu-
lebebze, romlis safuZvelzec saxelmwifo maT uars 
eubneba saerTaSoriso dacvis miniWebaze. aRniSnuli 
uari xSir SemTxvevaSi ganpirobebulia erovnuli usaf-
rTxoebis dacvis motiviT. sxva sityvebiT, rom vTqvaT 
saxelmwifoebi aseTi informaciis gaTqmisgan Tavs ika-
veben erovnuli interesebis uzrunvelsayofad da ase 
cdiloben “samarTliani” balansis miRwevas ltolvi-
lis uflebebsa da erovnul interesebs Soris. am kuT-
xiT, saxelmwifoTa umravlesobis erovnuli kanonmdeb-
lobis mixedviT, ltolvilis damcvels, advokats aqvs 
informaciis garkveul nawilze wvdomis uflebamosi-
leba, romelic specialuri codniT aRWurvil pirad 
gvevlineba da metnaklebad mas uwevs dacvis qveS myo-

                                                            
62 ix. evropis sabWos 108-e konvencia, [. https://www.coe.int/en/web/data-
protection/convention108-and-protocol.] 
63 ix. personalur monacemTa dacvis sayovelTao regulacia, 
[.https://gdpr-info.eu/.]  
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fisTvis im zogadi suraTis Seqmna, romlis safuZvel-
zec am ukanasknels eTqva uari. meore modelis Tanax-
mad, ki, mxolod specialur advokats gaaCnia am infor-
maciaze wvdomis uflebamosileba, magaliTad didi bri-
taneTis modeli. sagulisxmoa, rom am modelis arsebo-
bis pirobebSic ki adamianis uflebaTa erToblivma ko-
mitetma (Joint committee On Human Rights) terorizmTan, 
politakasTan da adamianis uflebebTan mimarTebiT aR-
niSna, rom didi britaneTis mier saiudmlo informaci-
is gamoyenebis standarti da specialuri advokatis in-
stituti aucileblad unda daeqvemdebaros gadaxed-
vas.64 komitets miaCnia, rom specialuri advokatis in-
stitutis aseTi saxiT arseboba ewinaaRmdegeba konven-
cias da Zirs uTxris marTlmsajulebis jerovan admi-
nistrirebas. komitetis azriT, Tundac specialuri ad-
vokatis arsebobis pirobebSi, mas unda SeeZlos TavSe-
safris maZieblisTvis detaluri informaciis miwode-
ba.65 komiteti miiCnevs, rom sasamarTlos gadawyveti-
leba pirisiTvis mainc bundovnad rCeba, imdenad, ram-
denadac mas ar aaqvs informacia Tu ris gamo eubnebian 
mas uars Sesabamisi statusis miniWebaze.66 sapirispi-
rod, mosamarTleebs aqvT aseT informaciaze wvdomis 
uflebamosileba. maT, ki saqmis safuZvliani gamokvle-
visa da saqmeSi arsebuli mtkicebulebebis saTanado ga-
mokvlevis Semdeg, gamoaqvT gadawyvetileba saerTaSo-
riso dacvis miniWebis an dacvis miniWebaze uaris Tqmis 
Sesaxeb. TviTon is modelic, romlis farglebSic mosa-
marTles aqvs wvdoma e.w. dafarul masalebze, ltolvi-
lisTvis erTgvari garantia, rom kompetenturi mosa-

                                                            
64 Joint Committee on Human Rights. Counter-Terrorism Policy and Human Rights 
(Seventeenth Report): Bringing Human Rights Back In. Sixteenth Report of Session 
2009–10, gv.5 
65 ix. iqve., gv.23 
66 ix. iqve., gv.23 
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marTlis mier misi saqme safuZvlianad da srulyofi-
lad iqneba gamokvleuli. miuxedavad imisa, rom saxel-
mwifoTa umetesobis Sidasaxelmwifoebrivi kanonmdeb-
lobiT uzrunvelyofilia ltolvilTa uflebebis 
adekvaturi garantiebi, mainc ikveTeba iseTi faqtore-
bi da garemoebebi, romlis safuZvelzec ganmcxadeble-
bi uTiTeben, rom arsebuli sakanonmdeblo realoba sa-
Wiroebs metad daxvewasa da srulyofas. xSirad, isini 
apelireben personalur monacemTa dacvaze, dacvis 
uflebasa da SejibrebiTobis principis konteqstze. 
personalur monacemebTan mimarTebiT, personaluri 
monacemi aris iseTi tipis informacia, romelic ukav-
Sirdeba identificirebul an identificirebad fizi-
kur pirs. logikuria, rom personalur monacemTa 
mflobelebi monacemTa subieqtebi arian. vinadain da 
radganac, monacemTa dacvis ZiriTadi ufleba Tavisi 
arsiT bunebiTi da pizitiuri uflebaa, igi adamians 
eniWeba dabadebisTanave. is informacia, romelze wvdo-
mac TavSesafris maZiebels ar gaaCnia xSir SemTxvevaSi 
eqceva personalur monacemTa dacvis uflebis far-
glebSi. personalur monacemTa dacvis samarTlebriv 
urTierTobebSi xSir SemTxvevaSi samarTlebrivi urTi-
erTobis monawileebad gvevlineba monacemTa dammuSa-
vebeli, romelic gansazRvravs monacemTa damuSavebis 
miznebsa da saSualebebs da monacemTa subieqti, rom-
lis Sesaxebac muSavdeba personaluri monacemebi. 
ltolvilTa samarTlis WrilSi, monacemTa subieqtia 
Tavad TavSesafris maZiebeli piri, xolo monacemTa 
dammuSaveblad gvevlineba sajaro xelisufleba — am 
SemTxvevaSi ki saxelmwifo. monacemTa subieqtis ufle-
bebis cnebaSi moiazreba monacemTa subieqtis ufleba 
mosToxovos monacemTa dammuSavebels mis Sesaxeb arse-
buli personaluri monacemebis gadacema, damuSavebis 
Sewyveta, monacemTa ganadgureba, an misi Casworeba. 
amis Taobaze ki, saxelmwifos eniWeba moqmedebis far-
To diskreciuli uflebamosileba da SeuZlia Tavad 
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monacemTa damuSavebasTan mimarTebiT daadginos spe-
cialuri SezRudvebi im SemTxvevaSi Tu saxeze gvaqvs 
iseTi aRmatebuli da legitimuri interesi, rogoricaa 
erovnuli usafrTxoeba. Tumca, bundovania Tu rogor 
unda Seilaxos erovnuli usafrTxoebis interesebi 
prima facie, mtkicebulebebis TavSesafris maZieblisTvis 
gacnobisas, rodesac am ukanasknels gaaCnia kanonieri 
interesi daadginos TavSesafris miniWebaze uaris 
Tqmis mizezi. meores mxriv, TavSesafris maZiebelTaT-
vis da ufro metad am sferoTi dainteresebuli akade-
miuri wris warmomadgenlebisTvis ufro metad bundo-
vania is sakiTxi, rom pirobiTad Tu kontrdazvervis mi-
er moZiebul mtkicebulebebSi ikveTeba pirdapiri saf-
rTxe, rom esa Tu es piri warmoadgens safrTxes erov-
nuli usafrTxoebisTvis, maSin ratom ar xdeba aseTi pi-
rebis dakaveba da maTi sisxlis samarTlebriv pasuxis-
mgeblobaSi micema. sxva sityvebiT, rom vTqvaT Tu Sesa-
bamis organoebs aqvT informacia, romliTac dastur-
deba erovnuli usafrTxoebis xelyofis riski da masSi 
swored TavSesafris maZiebeli piria SemCneuli, ratom 
ar unda moxdes maSin aseTi pirebis mimarT Sesabamisi ex 
officio zomebis gamoyeneba. am poziciis damcvelebi Ziri-
Tadad uTiTeben imaze, Tu ramdenad arsebobs prima facie 
erovnuli interesis xelyofis safrTxe? Tu erovnuli 
interesebis xelyofa, ubralod warmoadgens e.w. in 
abstracto mizezs, mtkicebulebebze wvdomis SezRudvis-
Tvis? sainteresoa adamianis uflebaTa evropuli sasa-
marTlos mosazreba Leander-is saqmeze.67 adamianis uf-
lebaTa evropulma sasamarTlom daaskvna, rom im per-
sonalur monacemebTan wvdomis ufleba, romelic Sena-
xuli aqvT sajaro organoebs, garkveul SemTxvevebSi, 

                                                            
67 adamianis uflebaTa evropuli sasamarTlo, Leander v. Sweden, 
App.No. 9248/81, 1987 wlis 26 marti 
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SesaZlebelia iqnes SezRuduli.68 adamianis uflebaTa 
evropulma sasamarTlom daadgina, rom im pirovnebebis 
faruli Semowmeba, romlebsac surT daikavon erovnu-
li usafrTxoebis uzrunvelsayofad arsebuli pozi-
cia, Tavisi arsiT, ar iyo winaaRmdegobaSi demokrati-
ul sazogadoebaSi aucileblobis moTxovnasTan.69 mo-
nacemTa subieqtis interesebis dasacavad usafrTxoe-
bis specialuri zomebi gansazRvruli iyo Sidasaxel-
mwifoebrivi kanoniT, magaliTad, kontrols axorcie-
lebda parlamenti da iusiticiis kancleri, ramac sasa-
marTlo miiyvana daskvnamde, rom personalis kontro-
lis Sveduri sistema Seesabameboda konvenciis me-8 mux-
lis me-2 punqtis moTxovnebs. arsebuli diskreciidan 
gamomdinare, mopasuxe saxelmwifos Tanaxmad, aplikan-
tis saqmeSi erovnuli usafrTxoebis interesebi win id-
ga individualur interesebze. sasamarTlom daadgina, 
rom konvenciis me-8 muxlis darRvevas adgili ar hqon-
da.70 aseve sainteresoa Rotaru-s saqme.71 adamianis ufle-
baTa evropulma sasamarTlom daadgina konvenciis me-8 
muxlis darRveva, ramdenadac ruminuli samarTliT da-
saSvebi iyo saidumlo failebSi Senaxvis mizniT im in-
formaciis Segroveba, Cawera da daarqiveba, rac gavle-
nas axdenda erovnul usafrTxoebaze, Tanac, am ufle-
bamosilebaTa Sesrulebisas, SezRudvebis dadgenis ga-
reSe, rac organoebs aZlevda Sexedulebisamebr moqme-
debis saSualebas.72 magaliTad, Sidasaxelmwifoebrivi 
kanonmdebloba ar gansazRvravda informaciis im saxes, 

                                                            
68 ix. Boillat. Philippe., Kjaerum. M., Handbook on European Data Protection Law, k. 
goSaZis Targmani, m. begiaSvilis redaqtorobiT, Tbilisi, 2015, gv.143 
69 ix. iqve., gv.89 
70 ix. iqve., gv.89 
71 adamianis uflebaTa evropuli sasamarTlo, Rotaru v. Romania [GC], 
App.No. 28341/95, 2000 wlis 4 maisi 
72 ix. Boillat. Philippe., Kjaerum. M., Handbook on European Data Protection Law, 
k. goSaZis Targmani, m. begiaSvilis redaqtorobiT, Tbilisi, 2015, 
gv.87 
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romelic unda damuSavebuliyo, aseve adamianebis kate-
goriebs viszec unda yofiliyo gamoyenebuli TvalTva-
lis zomebi, pirobebi, ra drosac amgvari zomebi unda 
yofiliyo miRebuli an Tavad gamoyenebis procedura 
daculi.73 mocemuli naklovanebebis gamo, sasamarTlom 
aRniSna, rom Sidasaxelmwifoebrivi kanonmdebloba ar 
iyo SesabamisobaSi ganWvretadobis moTxovnasTan, ada-
mianis uflebaTa evropuli konvenciis me-8 muxlis mi-
xedviT da, Sesabamisad, es muxli darRveul iqna.74  

zemoxsenebulis miuxedavad, TavSesafris maZieb-
lis ufleba personalur monacemTa dacvaze arc Tu ise 
Zlieri argumentia erovnuli usafrTxoebis interesis 
sapirwoned. es ganpirobebulia ramdenime mizeziT. pir-
vel rigSi, unda aRiniSnos, rom monacemTa dacvis sa-
marTlis qarTuli kanonmdebloba recefcirebulia ev-
ropuli kavSirisa da evropis sabWos kanonmdeblobis 
Sesabamisad. amdenad, maT Soris arsebiTi gansxvaveba ar 
gvxvdeba. aRsaniSnavia, monacemTa dacvis sayovelTao 
regulaciis Tanaxmad, monacemTa subieqtis ufleba, 
hqondes wvdoma mis Sesaxeb arsebul informaciaze, Se-
saZlebelia SeizRudos iseTi legitimuri miznis arse-
bobisas, rogoric erovnuli usafrTxoebaa. miT ume-
tes, gansaxilvel konteqstSi, monacemTa dacvis qarTu-
li kanonmdeblobis moqmedebis farglebi saerTod ar 
vrceldeba saxelmwifo usafrTxoebis samsaxurze. am-
rigad, produqtiuli ar iqneba, rogorc, monacemTa su-
bieqtis uflebebis konteqstidan msjeloba, aseve mona-
cemTa dammuSaveblis Wrilidan, imdenad, ramdenadac, 
Cvens SemTxvevaSi monacemTa dammuSavebelia saxelmwi-
fo, sajaro samarTlis iuridiuli piri, xolo Tavad sa-
xelmwifos aqvs ufleba Tavisi Sexedulebisamebr, qvey-
nis Taviseburebebis mixedviT, Seusabamos monacemTa 

                                                            
73 ix. iqve., gv.87 
74 ix. iqve., gv.87 
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dacvis kanonmdebloba monacemTa dacvis sayovelTaod 
aRiarebul principebsa da debulebebs. sagulisxmoa, 
rom monacemTa dammuSaveblis Wrilidanac, monacemTa 
dammuSavebels ezRudeba monacemTa subieqtisTvis in-
formaciis miwodebis uflebamosileba, iseTi aRmate-
buli interesis arsebobisas, rogoricaa erovnuli in-
teresi. Tumca, miuxedavad imisa, rom monacemTa dacvis 
konteqstidan pozicionireba ar warmoadgens wonad ar-
guments, es ar niSnavs, imas, rom am argumentiT pozici-
onireba mizanSeuwonelia. gansaxilvel SemTxvevaSi, Tu 
mTavar arguments warmoadgens erovnuli usafrTxoe-
ba, maSin mtkicebulebaTa xelmisawvdomobaze SezRud-
vis miznis marTebulobis mtkicebis tvirTi, logikuria 
rom unda daekisros saxelmwifos. es mniSvnelovania 
Semdegi mizezebis gamo: 1. Tu erovnuli interesis 
problematika marTlac ikveTeba, maSin saxelmwifos-
Tvis rTuli ar iqneba winamdebare debulebebis dasabu-
Teba. ra Tqma unda saxelmwifos saerTaSoriso samar-
TliT aRiarebuli zogadi principebis Tanaxmad, gamom-
dinare saxelmwifo suverenitetis uzenaesobisa, SesaZ-
lebelia, garkveul SemTxvevaSi, ar ekisrebodes aseTi 
mtkicebis valdebuleba, Tumca ltolvilTa uflebe-
bis balansirebis kuTxiT, Tu aseTi interesi namdvilad 
saxezea saxelmwifos keTili neba daadasturos aseTi 
safrTxis realuri arsebobis Sansi win gadadgmuli na-
biji iqneba ltolvilTa uflebebis saerTo samarTleb-
rivi CarCos gantmicebis kuTxiT. proporciulobis 
testis mixedviT, legitimuri miznis misaRwevad gamo-
sayenebeli saSualeba Tanazomieri unda iyos misaRwev 
legitimur mizanTan. es niSnavs imas, rom Tu erovnuli 
usafrToxebis marTebulobis mtkicebis tvirTi dae-
kisreba saxelmwifos da saxelmwifo SeZlebs mis dasa-
buTebas, es pirdapirproporciulia msjelobis, rom 
legitimuri miznis misaRwevad ganxorcielda Tanazo-
mieri saSualebis gamoyeneba da ZiriTadi uflebiT da-
cul sferoSi Careva eqvemdebareba konstituciur-sa-
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marTlebriv gamarTlebas. 2. erovnuli interesis mar-
Tebulobis mtkicebis tvirTis saxelmwifosTvis dakis-
rebis meSveobiT, dadgindeba Tu ramdenad dgas riskis 
winaSe erovnuli interesi, aris Tu ara igi imdenad rea-
luri, rom saxelmwifom dauSvas ZiriTad uflebaSi ase-
Ti intensiuri Careva. sapirspirod ki, Tu erovnuli in-
teresiT apelireba mxolod hipoTeturi da asbtraq-
tuli mizezia, romelic magaliTad SesaZlebelia iyos 
ganpirobebuli romelime qveynis nacionalistur-kul-
turuli, tradicionalistur-religiuri safuZvlebis 
gamo — es TavisTavad gamoiwvevs saxelmwifo ganzrax-
visTvis fardis axdas da saerTaSoriso arenaze misi po-
litikuri pasuxismgeblobis provocirebas. 3. erovnu-
li interesis miznis marTebulobis dasabuTeba unda 
ganxorcieldes mxolod motivirebuli msjelobiT. 
mxolod am SemTxvevaSia SesaZlebeli, personalur mo-
nacemTa dacvis uflebis advokatirebis meSveobiT, 
mtkicebulebebze wvdomis uflebis miniWebaze gasvla. 
sxvagvarad, saerTaSoriso CveulebiTi samarTlis uzo-
gadesi principi, romlis Tanaxmadac, erovnuli inte-
resi nebismieri saxelmwifos mamomZravebeli Zalaa Si-
da politikur Tu saerTaSoriso politikur arenaze, 
TavisTavad gadawonis uflebas personalur monacemTa 
dacvaze. am SemTxvevaSic, saWiroa mtkicebulebaTa ma-
Rali zRvaris dadgena, rogroc saxelmwifosTvis, ase-
ve monacemTa subieqtisTvis. 

meore argumenti efuZneba SejibrebiTobis prin-
cips. samarTliani sasamarTlo ganxilvis umniSvnelova-
nesi moTxovnaa, rom sasamarTlo procesi efuZnebodes 
Tanasworobisa da SejibrebiTobis principebs. adamianis 
uflebaTa evropuli konvenciis me-6 muxliT dadgeni-
lia, rom SejibrebiTobisa da Tanasworobis principi sa-
marTliani procesis arsebiT Semadgenel elementad 
gvevlineba. xolo, piris ufleba SejibrebiTobisa da Ta-
nasworobis principebze dafuZnebul tribunalze ga-
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rantirebuli unda iyos wevri saxelmwifoebis erovnu-
li kanonmdeblobiT. adamianis uflebaTa evropuli sa-
samarTlos mosazreba am sakiTxis irgvliv calsaxaa. 
adamianis uflebaTa evropuli konvenciis me-6 muxli ra 
Tqma unda adgens piris uflebas samarTlian sasamar-
Tlo ganxilvaze, Tumca mxolod maSin rodesac igi 
axorcielebs “samoqalaqo uflebeba da valdebule-
bebs.” magaliTad, igive Lupsa-s saqmis ganxilvis dros, 
adamianis uflebaTa evropulma sasamarTlom ar ganixi-
la ganmcxadeblis saCivari me-6 muxlis darRvevis Tao-
baze. gadawyvetilebaSi ki miuTiTa, rom winamdebare saq-
me ar exeboda ganmcxadeblis samoqalaqo uflebebis gan-
xorcielebis sakiTxs.75 marTlac, strasburgis sasamar-
Tlos mier dafiqsirebuli pozicia am saqmis WrilSi me-6 
muxlis darRvevis sakiTxTan mimarTebiT, warmoadgens 
precedentul samarTalSi ukve kargad dadgenil praq-
tikas. magaliTisTvis, 2000 wlis 5 oqtombris saqmeze 
Maaouia v.France, adamianis uflebaTa evropulma sasamar-
Tlom miuTiTa, rom gadawyvetilebebi, romlebic exeba 
ucxoelTa qveyanaSi Semosvlas, qveynidan gasvlas an qve-
yanaSi darCenas, ar exeba ganmcxadeblis samoqalaqo uf-
lebebisa da valdebulebebis, aseve sisxlis samarTleb-
rivi braldebis gansazRvris sakiTxs, amdenad konvenci-
is me-6 muxlis pirveli punqti ar gavrceldeba.76  

dacvis uflebisa da SejibrebiTi procesis argu-
menti bevrad ufro wonadi da logikuria, vidre mona-
cemTa dacvis uflebis Taobaze gamarTuli diskusia. es 
ganpirobebulia ramdenime mizeziT. pirvel rigSi, mar-
Tlmsajulebis jerovani administrireba ver ganxor-
cieldeba SejbrebiTobisa da Tanasworobis principeb-
ze dafuZnebuli sasamarTlo procesis gareSe. aRsaniS-

                                                            
75 ix. adamianis uflebaTa evropuli sasamarTlo, Lupsa v. Romania, 
App.No.10337/04, 2006 wlis 8 ivnisi, parag.63 
76 ix. adamianis uflebaTa evropuli sasamarTlo, Maaouia v.France, 
App.No. 39652/98, 2000 wlis 5 oqtomberi, parag.40 
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navia, rom SejibrebiTobis principi mniSvnelovania ga-
rantiaa Tavad aseTi procesis Tanasworuflebianobis 
uzrunvelsayofad. dapirispirebul mxareebs unda 
hqondeT saqmeSi arsebul masalebze wvdomis SesaZleb-
loba, imisaTvis, rom ukeT moamzadon sakuTari pozicia 
da sruliad SeZlon maTTvis miniWebuli uflebebiT 
sargebloba. miuxedavad imisa, rom gansaxilvel Sem-
TxvevaSi me-6 muxli TavSesafris maZiebels ar aniWebs 
konvenciiT gansazRvruli samarTlebrivi garantiebs 
arsenals, es sulac ar niSnavs imas, rom konvencia sru-
liad gulgrilia TavSesafris maZieblis mimarT, efeq-
tiani sasamarTlo garantiebiT aRWurvis kuTxiT. ada-
mianis uflebaTa evropuli sasamarTlos precedentu-
li samarTali gvTavazobs sakmaod bevr mniSvnelovan 
magaliTs. Cahalis saqmeSi, adamianis uflebaTa evro-
pulma sasamarTlom mniSvnelovani ganmarteba gaakeTa 
konvenciis me-13 muxlTan mimarTebiT. sasamarTlo aR-
niSnavs, rom saqmeSi gansakuTrebuli winaaRmdegoba 
warmoSva iman, rom gadawyvetilebis mimRebi piri daey-
rdno erovnuli usafrTxoebis argumets. winamdebare 
saqmeSi, mtkiceba, rom batoni Cahalis deportacia au-
cilebeli iyo erovnuli usafrTxoebis miznebisTvis 
Tavis TavSive gulisxmobda imas, rom gansaxilvel Sem-
TxvevaSi saxeze ar gveqneboda konvenciis me-8 muxliT 
miniWebuli efeqtiani sasamarTlo kontrolis garan-
tiebi. Tavis mxriv, mopasuxe saxelmwifo daeTanxma sa-
samarTlos pozicias, rom erovnuli usafrTxoebis sa-
kiTxis Semcvel saqmeebSi efeqtiani sasamarTlo kon-
troli SedarebiT SezRuduli iyo. sainteresoa is, rom 
sasamarTlo kidev erTxel moixseniebs precedentul 
samarTalSi ukve kargad ganviTarebul doqtrinas, sa-
marTlebrivi dacvis efeqtiani saSualebis, SeZlebis-
dagvarad maqsimaluri efeqtianobis Taobaze, da aRniS-
na, rom “saidumlo informaciis wyaroze dayrdnobiT, 
miRebuli gadawyvetilebebis dros, samarTlebrivi 
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dacvis efeqtiani saSualeba unda iyos imdenad, efeq-
turi ramdenadac SesaZlebelia da miuTiTa Leander-isa 
da Klass-is saqmeebiT dadgenil ukve kargad nacnob kon-
cefciebze.77 sasamarTlo aseve miuTiTebs, rom yvela 
relevanturi dokumenti, maT Soris sensitiuri infor-
macia ganxiluli iqna sarekomendacio panelis mier, 
romlis SemadgenlobaSic Sedioda sasamarTlos ori 
wevri da imigraciis saapelacio tribunalis yofili 
prezidenti.78 panelis winaSe mimdinare procesi gaimar-
Ta ori mizezis gamo, erTi mxriv, imisaTvis, rom dakma-
yofilebuliyo im relevanturi masalebis damoukide-
beli kontrolisTvis daqvemdebarebis saWiroeba, ro-
melsac efuZneboda erovnuli wesrigis winaaRmdeg aR-
qmuli safrTxe, xolo meroes mxriv, imitom, rom garan-
tirebuli yofiliyo am informaciis gaumJRavneblo-
ba.79 es ukve warmoadgenda quazi sasamarTlo kon-
trols.80 gasaTvaliswinebelia isic, rom mopasuxe sa-
xelmwifo saidumlo informaciis gaumJRavneblobas 
uzrunvelyofda ganmcxadeblisa da misi warmomadgen-
lis mtkicebulebaTa gamokvlevis procesSi monawileo-
bis miRebis akrZalviT. sasamarTlos mier daniSnuli 
piri, romelic e.w. usafrTxoebis-damcvelis advokatis 
saxeliT aris cnobili, jvaredin dakiTxvas utarebda 
relevantur mowmeebs da iRebda mtkicebulebaTa ga-
mokvlevaSi srulyofil monawileobas, xolo am ukanas-
knelis gamokvlevis mokle Sinaarss acnobdnen ganmcxa-
debels. adamianis uflebaTa evropul sasamarTlos 
calsaxa pozicia ar daufiqsirebia imis Sesaxeb, Tu ro-
gor afasebda igi mopasuxe saxelmwifos midgomas. Tum-
ca, sasamarTlo gansakuTrebiT saintereso mosazrebas 

                                                            
77 ix. adamianis uflebaTa evropuli sasamarTlo, CHAHAL v. THE UNITED 
KINGDOM, App.No. 70/1995/576/662, 1996 wlis 11 noemberi, parag.142 
78 ix. iqve., parag.142 
79 ix. iqve., parag.142 
80 ix. iqve., parag.142 
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aviTarebs gadawyvetilebis 145-e paragrafSi. sasamar-
Tlo aRniSnavs, rom konvenciis me-13 muxli axdens 
erovnul doneze “samarTlebrivi dacvis” efeqtiani sa-
Sualebis xelmisawvdomobis garantirebas, imisaTvis, 
rom ganxorcieldes konvenciis arsiT daculi uflebe-
bisa da Tavisuflebebis aRsruleba, miuxedavad imisa 
Tu ra formiT aris daculi romelime kategoriis sen-
sitiuri informacia erovnul samarTlebriv CarCoSi. 
adamianis uflebaTa evropuli sasamarTlo 145-e parag-
rafSi dafiqsirebuli SefasebiT, iribad akritikebs sa-
xelmwifoebis midgomas, romlebic zRudaven TavSesaf-
ris maZiebeli pirebis uflebas, hqondeT wvdoma saWiro 
mtkicebulebebze. es garantiebi mocemulia me-13 mux-
lSi, rogorc efeqtiani sasamarTlo kontrolisTvis 
damaxasiaTebeli garantiebi. sasamarTlo sabolood 
askvnis, rom sarekomendacio panelis winaSe mimdinare 
procesebis dros, ganmcxadebeli ar iyo aRWurvili sa-
samarTlo warmomadgenlis sargeblobis uflebamosi-
lebiT, maT Soris, baton Cahals mxolod mokle infor-
macia miewoda deportaciis miznebisa da safuZvlebis 
Sesaxeb, xolo mdivanis rekomendacia panelisTvis ar 
iyo Sesasruleblad savaldebulo Zalis mqone da es in-
formacia ar iqna gamJRavnebuli,81 aseve sasamarTlo ki-
dev erTxel ixsenebs, rom sarekomendacio panelis wina-
Se ganmcxadeblis wardgomisas, marTalia mas mieca mow-
mis gamoZaxebis uflebamosileba, magram ar mieca, mow-
mis dakiTxvaze daswrebis da Sesabamisad mtkicebule-
baTa gamokvlevaSi monawileobis miRebis uflebamosi-
leba.82 amdenad, adamianis uflebaTa evropulma sasa-
marTlom daadgina, rom saxeze iyo konvenciis me-13 
muxlis darRveva. kerZod, mopasuxe saxelmwifo baton 
Cahals ar sTavazobda dacvis Sesabamis saproceso ga-

                                                            
81 ix. iqve., parag.154 
82 ix. iqve., parag.32 
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rantiebs.  
meore magaliTia e.w. Lupsa-s saqme. adamianis ufle-

baTa evropulma sasamarTlom daadgina, rom SesaZlebe-
lia piris mimarT erovnuli usafrTxoebis dacvis sa-
sargeblod gatardes konkretuli RonisZiebebi, Tumca 
es imas ar niSnavs, rom mas unda CamoerTvas yvela rele-
vanturi saSualeba saxelmwifos TviTnebobis aRkve-
TisTvis, rac TavisTavad gamomdinareobs samarTleb-
rivi saxelmwifosa da kanonis uzenaesobis ideidan. 
adamianis uflebaTa evropuli sasamarTlo, adgens rom 
im sakiTxebze, romelic exeba ZiriTadi uflebebis xel-
yofas — saxelmwifosTvis SeuzRudavi diskreciuli 
uflebamosilebis miniWebiT kanonis uzenaesobis prin-
cipis sawinaaRmdego mocemulobas miviRebdiT, rac Ta-
vis mxriv ewinaaRmdegeba konvenciis suliskveTebas, 
rogorc demokratiuli saxelmwifos erTerT niSan-
dobliv maxasiaTebels.83 gadawyvetilebis 38-e parag-
rafSi, sasamarTlo mkafiod aRniSnavs, rom ganmcxade-
bels sxva saSualebebTan erTad, unda hqondes mis wina-
aRmdeg gamoyenebuli “saSualebis” gasaCivrebis ufle-
bamosileba damoukidebeli da miukerZoebeli tribuna-
lis winaSe, romelic iqneba kompetenturi ganixilos 
yvela relevanturi faqtobrivi da samarTlebrivi Se-
kiTxva, imisaTvis, rom gansazRvros saxelmwifos mier 
ganxorcielebuli SesaZlo TviTnebobis kanonierebis 
sakiTxi.84 aqve sasamarTlo sruliad iziarebs Sejibre-
biTobis principis arguments da aRniSnavs, rom gan-
mcxadebli, Sesabamisi organos winaSe wardgomisas, un-
da sargeblobdes SejibrebiTi procesiT, imisaTvis, 
rom SeeZlos Tavisi azris wardgena da mopasuxe saxel-
mwifos argumentebis gabaTileba.85 aRniSnuli saqme ki-
dev erTi naTeli dasturia imisa, rom SejibrebiTi pro-

                                                            
83 ix. ix. adamianis uflebaTa evropuli sasamarTlo, Lupsa v. Romania, 
App.No.10337/04, 2006 wlis 8 ivnisi, parag.34 
84 ix. iqve., parag.38 
85 ix. iqve., parag.38 
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cesis argumenti relevanturia mtkicebulebebze 
wvdomis Taobaze msjelobiasas. niSandoblivia, rom Se-
jibrebiTobis principze dafuZnebuli sasamarTlo 
procesi ra Tqma unda moicavs mxareTa mier rogorc 
mtkicebulebebis gacvlas, aseve aseTi mtkicebulebe-
bis gabaTilebis uflebasac. Tundac am konkretul saq-
meSi, adamianis uflebaTa evropulma sasamarTlom, ra 
Tqma unda kidev erTxel gausva xazi erovnuli usaf-
rTxoebis ganuzomel mniSvnelobas, magram aqve miuTi-
Ta, rom Tundac aseTi aRmatebuli interesis arsebobi-
sas, ganmcxadebels ar unda CamoerTvas konvenciiT ga-
rantirebuli sikeTiT sargeblobis uflebamosileba.  

igive pozicia gaiziara adamianis uflebaTa evro-
pulma sasamarTlom saqmeze, C.G. and others v.Bulgaria. ada-
mianis uflebaTa evropuli sasamarTlo aRniSnavs, rom 
miuxedavad imisa, rom Tundac SesaZlebelia riskis wi-
naSe idges erovnuli usafrTxoebis interesebi, demok-
ratiul sazogadoebaSi kanonierebisa da kanonis uzena-
esobis koncefcia moiTxovs, rom is saSualebebi, rom-
lis meSveobiTac xorcieldeba ZiriTadi uflebebis 
xelyofa, aucileblad unda eqvemdebarebodes Sejibre-
biTobis principis romelime formas damoukidebeli da 
miukerZoebeli organos an sasamarTlos winaSe, rome-
lic komepetenturia efeqturad gamoikvlios es mize-
zebi da mtkicebulebebi am pirebisTvis.86 xolo Tu sa-
Wiro gaxdeba, aseve gamoikvlios konkretuli klasifi-
cirebuli informacia garkveuli saproceso SezRud-
vebis dawesebiT.87 aRniSnuli mosazreba aseve gaziare-
bulia Al-Nashif-is saqmeSi.  

saxelmwifo usafrTxoebis dacvis interessa da in-
dividis uflebebis dacvasTan mimarTebiT, mniSnvelo-

                                                            
86 ix. adamianis uflebaTa evropuli sasamarTlo, C.G. v. Bulgaria, 
App.No. 1365/07, 2008 wlis 24 aprili, parag.40 
87 ix. iqve., parag.40 
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vania evrokavSiris marTlmsajulebis sasamarTlos ga-
dawyvetileba, saqmeze, ZZ v. Secretary of State for the Home 
Department, sadac sasamarTlom Free Movement Directive 
2004/38/EC-ze msjelobisas, aRniSna, rom wevri saxel-
mwifoebi valdebulebi arian daabalanson saxelmwifo 
usafrTxoebis dacvis interesi da individis mier saku-
Tari Tavis efeqturad dacvis meqanizmis arsebobis 
mniSvneloba.88 sasamarTlos miTiTebiT, aRniSnuli val-
debuleba gamomdinareobs ZiriTad uflebaTa evropu-
li kavSiris qartiis 47-e muxlidan.89 evrokavSiris mar-
Tlmsajulebis sasamarTlom, damatebiT aRniSna, rom 
aRniSnuli balansi saxelmwifoTa Sida sasamarTloebma 
unda uzrunvelyon.90 aucilebelia, es sasamarTloebi 
darwmundnen da uzrunvelyon, rom pirs hqonda infor-
macia uSualod im arsebiTi faqtebis Sesaxeb, romelic 
safuZvlad daedo mis mimarT gamotanil gadawyvetile-
bas.91 ltolvilTa da gaZevebis evropuli sabWoc 
(European Council on Refugees and Exiles) aseve iziarebs evro-
kavSiris marTlmsajulebis sasamarTlos gadawyveti-
lebebiT dadgenil standarts da miuTiTebs, rom auci-
lebelia TavSesafris maZiebels hqondes wvdoma mis mi-
marT gamotanili gadawyvetilebebis safuZvlebze, 
radgan sxvagvarad misTvis dacvis uflebis garantire-
ba SeuZlebeli iqneba. 

nebismier SemTxvevaSi, SejibrebiTobis principi 
warmoadgens adamianis uflebaTa saerTaSoriso samar-
TalSi arsebul iseT ganuyofel da aucilebel garan-
tias, romelic Sidasaxelmwifoebrivi samarTlis meSve-
obiT, didi doziT unda iyos xelmisawvdomi yelasaT-

                                                            
88 ix. IDFI, informaciis Tavisuflebis ganviTarebis instituti, „sa-
qarTveloSi TavSesafris miniWebaze uaris Tqmis procedurebi gam-
Wvirvale ar aris”, gv.7. aseve ix. ZZ v. Secretary of State for the Home 
Department (CJEU, C-300/11) 
89 ix. iqve., gv.7 
90 ix. iqve., gv.7 
91 ix. iqve., gv.7 
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vis, ganurCevlad erovnulobisa. aRniSnul pozicias 
iziarebs, rogorc adamianis uflebaTa evropuli, aseve 
evrokavSiris marTlmsajulebis sasamarTloc.  

sagulisxmoa isic, rom qarTuli kanonmdeblobis 
WrilSi, TavSesafris maZiebels ar aaqvs wvdoma im mtki-
cebulebebze, romlis safuZvelzec mas uari eTqva sa-
erTaSoriso dacvis miniWebaze. es ki, rogorc ukve bev-
rjer aRiniSna, erovnuli usafrTxoebis dacvis moti-
viT xorcieldeba. qarTuli kanonmdeblobiT, mxolod 
mosamarTles aaqvs mtkicebulebebis sruliad gamok-
vlevis uflebamosileba, xolo advokats garkveuli 
doziT aaqvs wvdoma amgvar mtkicebulebebze, romelic 
uaryofiTi gadawyvetilebis SemTxvevaSi, faqtobrivad 
zedapirulad uxsnis Tavis dacvis qveS myofs uaris mi-
zezebs. praqtikulad, erTis mxriv, piri damokidebulia 
mosamarTlis ostatobasa da keTilsindisierebaze, rom 
igi safuZvlianad da gansakuTrebuli gulisxmierebiT 
gamoikvlevs mis winaSe arsebul yela mtkicebulebas, 
xolo meores mxriv amave mosamarTlis mier gamotanili 
gadawyvetilebis dasabuTebis xarisxze, sxva sityvebiT, 
rom vTqvaT ramdenad kargad ganxorcieldeba gadaw-
yvetilebis Sesabamisi msjelobiT dasabuTeba, ise, rom 
am ukanasknels usamarTlobis gancda ar gauCndes. miu-
xedavad imisa, rom mosamarTle pasiuri arbitris fun-
qciis Sesrulebis meSveobiT sasamarTlo procesze mxa-
reTa Soris wonasworobis SenarCunebis upirobo garan-
tia SejibrebiTobis procesis WrilSi, saerTaSoriso 
dacvis msurvels SesaZlebelia mainc gauCndes gancda, 
rom is mtkicebulebebi, romlis safuZvelzec mas uari 
eTqva ar iyo marTebuli, an Tu iyo, mas SeeZlo xsenebu-
lis gabaTileba. 
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daskvna  

 
sabolood unda aRiniSnos, rom ar arsebobs erTi-

ani standarti, romelic mza formulas SesTavazebs sa-
xelmwifosa da TavSesafris maZiebels. sagulisxmoa, 
rom arsebuli viTarebis Tanaxmad, sasworis erTi pina-
ze moTavsebulia saerTaSoriso CveulebiT samarTal-
Si, aRiarebuli saxelmwifos erovnuli interesebis 
uzenaesobis, xolo meore pinaze, TavSesafris maZieb-
lis ZiriTadi uflebebi. maTi balasnirebisas SeuZle-
belia erTiani da standartizirebuli sazomis gamoye-
neba. ltolvilTa uflebebis advokatirebis kuTxiT, 
logikuri argumentia maTi ufleba monacemTa dacvaze, 
romelic iTvaliswinebs piris Sesaxeb arsebul infor-
maciaze wvdomis SesaZleblobas, Tumca rogorc ganvi-
xileT, am uflebaze msjelobisas gansakuTrebul sir-
Tuleebs vawRdebiT da saWiro xdeba garkveul SekiT-
xvebze mkafio pasuxis gacema. monacemTa dacvis ufle-
bis argumenti ar aris wonadi erovnul interesTan mi-
marTebiT, piriqiT SesaZlebelia naklebad iyos rele-
vanturi misi ganxilva, Tumca es imas ar niSnavs, rom igi 
ar unda iqnes ganxiluli am konteqstSi. xolo, meore 
argumenti, romelic pirvelisgan fundamenturad gan-
sxvavdeba mdgomareobs SejibrebiTobis principisa da 
dacvis uflebis meSveobiT advokatirebaSi, romelic 
marTlmsajulebis efeqtiani administrirebis mniSvne-
lovani Semadgeneli komponentia, xolo rogorc adami-
anis uflebaTa evropulma sasamarTlom aRniSna me-13, 
me-8 da me-3 muxlebTan mimarTebiT, igi umniSvnelovane-
si saproceso garantiaa, romliTac pirebi unda sargeb-
lobdnen miuxedavad erovnuli interesis ganuzomeli 
masStabisa. am statiis mizani ar aris da arc SeiZleba, 
rom iyos erovnuli interesebis daknineba an ugulve-
belyofa. piriqiT, erovnuli interesebis ganuzomeli, 
wonadi da fasdaudebeli mniSvneloba nebismieri de-
mokratiuli saxelmwifos amosavali wertilia urom-
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lisodac azri daekargeboda kanonis uzenaesobisa da 
samarTlebrivi saxelmwifos koncefcias. magram, erov-
nuli usafrTxoebis interesisTvis dausabuTebeli da 
araTanazomieri da abstraqtuli apelirebis gamo, ar 
unda ganxorcieldes garkveuli jgufebis uflebaTa 
ugulvebelyofa. piriqiT, saxelmwifoebma, saerTaSo-
riso organizaciebma da supranacionalurma organiza-
ciebma miznad unda daisaxon oqros Sualedis Zieba, ro-
melic erovnuli usafrTxoebis interesisa da ltol-
vilTa uflebebis realizacias erTobliv da kumula-
ciur miznad daisaxavs da ara alternatiul da calke 
mdgom kategoriad. saboloo jamSi, miuxedavad nebismi-
eri Zalisxmevisa, praqtikulad SeuZlebelia da miTu-
metes am WrilSi, unificirebuli meTodis SemuSaveba. 
ufro metic, adamianis uflebaTa saerTaSoriso samar-
Tlis xibli swored imaSia, rom kiTxvebze pasuxebi mza 
receptebis saxiT ar gvxvdeba. adamianis uflebaTa ev-
ropuli sasamarTlos praqtikaSi arsebuli, ukve kar-
gad nacnobi doqtrinis mixedviT, TiToeuli saqme fas-
deba individualur safuZvelze, am saqmis unikaluri 
faqtobrivi garemoebebis mxedvelobaSi miRebis kon-
teqstSi.  
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21. adamianis uflebaTa evropuli sasamarTlo, H.L.R. v. France,
App.No. 24573/94, 1997 wlis 29 aprili

22. adamianis uflebaTa evropuli sasamarTlo, C.G. v. Bulgaria,
App.No. 1365/07, 2008 wlis 24 aprili

23. adamianis uflebaTa evropuli sasamarTlo, Esebster v. the
United Kingdom, App.No.18601/91, 1993 wlis 2 aprili

24. adamianis uflebaT evropuli sasamarTlo, Lupsa v.
Romania, App.No.10337/04, 2006 wlis 8 ivnisi

25. adamianis uflebaTa evropuli sasamarTlo, Maaouia
v.France, App.No. 39652/98, 2000 wlis 5 oqtomberi

26. ZZ v. Secretary of State for the Home Department (CJEU, C-300/11)
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standartul pirobebSi xelSekrulebis  
Tavisuflebis SezRudva ndobisa da  

keTilsindisierebis principebis  
farglebSi 

giorgi malania 
ivane javaxiSvilis saxelobis  

Tbilisis saxelmwifo universitetis  
bakalavriatis studenti 

abstraqti: 

saxelSekruleblo samarTlianobis proble-
matika umeteswilad im tipis xelSekrulebebSi ik-
veTeba, romelTa arsebiTi/ZiriTadi pirobebi ga-
rigebis Zlieri mxaris calmxrivi nebis gamovle-
nis safuZvelze ganisazRvreba, ra drosac rTulia 
uflebaTa balansis SenarCuneba, radgan xelSek-
ruleba erTi mxaris upirates interesebzea mor-
gebuli. xSirad, iuridiulad kontrahentebi abso-
luturad  sxvadasxva polusze dganan, rac SesaZ-
lebelia arsebiTad akninebdes erTi mxaris kondi-
cias. aRniSnuls ganekuTvneba xelSekrulebis 
standartuli pirobebi, romelTa roli Tanamed-
rove ekonomikur-sabazro brunvaSi gansakuTrebu-
lia, radgan, am institutis gareSe samoqalaqo mi-
moqceva metad kompleqsuri gaxdeboda.  

winamdebare naSromis mizans warmoadgens ga-
mokveTos keTilsindisierebisa da ndobis principe-
bis aradeklaraciuli da pirdapiri normatiuli 
moqmedebis xasiaTi xelSekrulebis standartul pi-
robebSi. ganisazRvros sad gadis samarTlebrivi 
mijna, samarTlianobasa da xelSekrulebis Tavisuf-
lebas Soris, romelic absolutur uflebaTa kate-
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gorias ar ganekuTvneba, Sesabamisad, dasaSvebia da-
culi sferos SezRudva legitimuri miznis arsebo-
bisas. dacul iqnes momxmarebelTa uflebebi. 

sakvanZo sityvebi: standartuli pirobebi, 
saxelSekrulebo Tavisufleba, keTilsindisiere-
bisa da ndobis principebi.  

 
I. Sesavali  
 
kerZo samarTlebrivi urTierTobebi agebulia ra 

individualur iniciativebsa da damoukideblobaze, 
efuZneba personis Tavisuflebas. am urTierTobebs sa-
fuZvlad udevs pirTa Tavisufali nebis gamovlena da 
sxva pirebTan urTierTobis damyarebis survili. am 
movlenas kerZo avtonomia ewodeba da igi sakuTrebis 
uflebasTan erTad kerZo samarTlis fundaments war-
moadgens1. samoqalaqo brunvis subieqtebi uflebisa da 
Tavisuflebis realizacias sxvadasxva saxis urTier-
TobebSi monawileobiT axorcieleben, ZiriTadi meqa-
nizmi ki xelSekrulebis Tavisuflebaa, romelic xel-
Sekrulebis dadebisa da Sinarsiis gansazRvris Tavi-
suflebas gulisxmobs.  

samoqalaqo urTierTobebis Tanasworuflebiani 
sawyisebisa da arasubordinaciuli xasiaTisa, „xelSekru-
lebis Tavisufleba avtomaturad rodi uzrunvelyofs 
saxelSekruleblo samarTlianobis dacvas Tanasworuf-
lebian partniorebs Soris. Zlieri mxarisaTvis advilia 
Tavs moaxvios meore mxares Tavisi pozicia. amitom xel-
Skerulebebi yovelTvis ver iqneba ori paritetulad 

                                                            
1 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, saxelmZRva-
nelo, gamomcemloba „samarTali“, Tbilisi, 2011, 2. 
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Tanmxvedri nebis Sedegi“2. saxelSekruleblo samarTlia-
noba kerZo avtonomiis princips efuZneba 3, saxelSekru-
leblo samarTlianobis darRveviT SesaZlebelia garige-
bis samarTlebrivoba eWvqveS iqnes dayenebuli 4.  

sainteresoa, saqarTvelos konstituciis axali re-
daqciis me-5 muxli, romelic ganamtkicebs socialuri sa-
xelmwifos princips. amave muxlis pirveli da meore pun-
qtebis Tanaxmad, „saqarTvelo aris socialuri saxelmwi-
fo. saxelmwifo zrunavs sazogadoebaSi socialuri sa-
marTlianobis, socialuri Tanasworobisa da socialuri 
solidarobis principebis ganmtkicebisTvis.“5 mocemul 
muxlSi reglamentirebulia saxelmwifos pozitiuri 
valdebulebebis aspeqtebi. vfiqrob, socialuri Tanas-
worobis principis konstituciiT gansazRvra saxelmwi-
fos calsaxad avaldebulebs momxmarebelTa uflebebis 
myari plaTformis konstruirebas, raTa maqsimalurad 
iqnes daculi susti kontrahentebis uflebebi.  

 
 II. xelSekrulebis Tavisuflebis principi  
 
xelSekrulebis Tavisuflebis principi warmoad-

gens mxareTa nebis kerZo avtonomiis specialur SemTxve-

                                                            
2 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo sa-
marTalSi, sadisertacio naSromi samarTlis doqtoris akademiuri 
xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis sa-
xelmwifo universiteti, Tbilisi, 2014, 203. 
3 ix. saqarTvelos uzenaesi sasamarTlos 2006 wlis 4 maisis Nas-139-
1385-05 ganCineba. 
4ix. jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, 90. 
5 ix. https://matsne.gov.ge/ka/document/view/3656689  



giorgi malania — standartul pirobebSi xelSekrulebis  
Tavisuflebis SezRudva ndobisa da keTilsindisierebis  

principebis farglebSi   
 

 171

vas.6 sabazro ekonomikis qveynebSi sayovelTaodaa dam-
kvidrebuli xelSekrulebis Tavisuflebis principi. mis 
gareSe warmoudgenelia ekonomikuri winsvla da progre-
si7 „xelSekrulebis Tavisufleba uzrunvelyofs mxare-
Ta individualuri moTxovnilebebis dakmayofilebas da 
pirTa SesaZleblobas, airCion xelSekrulebis mxare, 
xelSekrulebis yvelaze xelsayreli saxe da amgvarad ga-
daanawilon TavianTi ufleba-movaleobani“.8 

saxelSekruleblo Tavisufleba brunvis monawi-
lis damoukideblobis gansakuTrebuli gamovlinebaa. 
igi samarTlis subieqts kerZo samarTlebriv sivrceSi 
Tavisufali moqmedebis SesaZleblobas aZlevs. sakuT-
rebis Tavisufleba swored rom Tavisufali brunvis 
pirobebSia SesaZlebeli. samoqalaqo kodeqsis mTeli 
sxeuli am TavisuflebiTaa gaJRenTili. swored saxel-
Sekruleblo TavisuflebaSi vlindeba pirovneba ro-

gorc qonebrivi uflebebis matarebeli subieqti9. 
xelSekrulebis cnebis definicia saqarTvelos samoqa-
laqo kodeqsSi an romelime sxva samarTlebriv normaSi 
ar aris mowesrigebuli.10 xelSekruleba pirovnebis mi-

                                                            
6 ix. ZlieriSvili z., cercvaZe g., robaqiZe i., svaniZe g., cercvaZe l., 
janaSia l., red.: juReli g., saxelSekruleblo samarTali, saxel-
mZRvanelo samarTlis skolebisaTvis, gamomcemloba „meridiani“, 
Tbilisi, 2014, 101. 
7ix. Wanturia l., zoiZe b., niniZe T., Sengelaia r., xecuriani j., saqar-
Tvelos samoqalaqo kodeqsis komentari xuT wignad, wigni mesame, 
gamomcemloba „samarTali“, Tbilisi, 2001, 58. 
8 ix. gelaSvili i., saqarTvelos samoqalaqo kodeqsis komentari < 
http://www.gccc.ge/>, 2017, muxli 319-e, 2. 
9 ix. zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, 
sagamomcemlo saqmis saswavlo centri, Tbilisi, 2005, 283. 
10 i.x jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016,43. 



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      Georgian and International Law Review  
 

 172

er gamovlenili nebis realizaciis saSualebas/ in-
struments warmoadgens.11 

xelSekrulebis Tavisuflebas aqvs ramdenime saxis 
gamovlineba: xelSekrulebis dadebis Tavisufleba, 
romelic moicavs kontrahentis arCevis Tavisulebasac 
da xelSekrulebis Sinaarsis gansazRvris Tavisufleba, 
rac gulisxmobs mxareebisaTvis sasurveli xelSekru-
lebis tipis arCevas, maT Soris kanoniT gauTvaliswine-
beli xelSekrulebis da Sereuli xelSekrulebis dade-
basac. xelSekrulebis TavisuflebaSi moiazreba for-
mis arCevis Tavisuflebac.12 sakuTari nebisa da intere-
sebis mixedviT individebs SeuZliaT gansazRvron im-
gvari saxelSekruleblo pirobebi, romelTa analogs 
samoqalaqo samarTali ar icnobs. es e.w aratipiuri 
xelSekrulebebia.13 

  
 1. xelSekrulebis dadebis Tavisufleba 
 
xelSekrulebis subieqtebs Tavisuflad SeuZliaT 

SearCion TavianTi momavali partniorebi. amis erT-er-
Ti garantiaa saqarTvelos teritoriaze samoqalaqo 
brunvis Tavisufleba.14 am Tavisuflebis saZirkveli ne-
bis gamovlenis TavisuflebaSia.15 Tavisufali nebis ga-
movlena kerZo interesebis arsebobis aucilebeli ga-
remoebaa.16 xelSekruleba aseT viTarebaSi iqceva umaR-

                                                            
11 ix. iqve. 
12 ix. gelaSvili i., saqarTvelos samoqalaqo kodeqsis komentari 
http://www.gccc.ge/, 2017, muxli 319-e, 2. 
13 ix. iqve. 
14 ix. zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, 
sagamomcemlo saqmis saswavlo centri, Tbilisi, 2005, 284. 
15 ix. iqve. 
16 ix. iqve. 
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les samarTlebriv faseulobad.17 subieqtebis SerCeva-
Si Cans xerxemali kerZo samarTlisa.18 

xelSekrulebis dadebis Tavisufleba saxelSekru-
lebo urTierTobis warmoSobis safuZvelia, igi gulis-
xmobs uflebas, subieqtebma sakuTari interesis mixed-
viT dadon xelSekruleba.19 xelSekrulebis dadebis Ta-
visuflebis meore gamovlineba ki kontrahentis arCe-
vis Tavisuflebaa.20 xelSekrulebis dadebis Tavisuf-
leba aseve, moicavs piris uflebas, uari Tqvas saxel-
Sekrulebo urTierTobis gagrZelebazec.21 xelSekru-
lebis Tavisuflebis ZiriTadi maxasiaTebeli niSani 
mxareTa mier gamovlenili nebis Tavisufali formire-
baa, rac maTTvis sasurveli Sinaarsis da kanoniT pir-
dapir gauTvaliswinebeli xelSekrulebis dadebis Se-
saZleblobidan gamomdinareobs.22 

 

2. Sinaarsis gansazRvris Tavisufleba 
  
mxareebi TviTon gansazRvraven xelSekrulebis Si-

naarss. kanons ara aqvs pretenzia, detalurad daadginos 
nebismieri xelSekrulebis Sinaarsi.23 mxareebi yovel 
konkretul SemTxvevaSi calke gansazRvraven urTierTo-
bis Sinaarss.24 kanonma ar SeiZleba gansazRvros is, rac 

                                                            
17 ix. iqve. 
18 ix. iqve. 
19 ix. gelaSvili i., saqarTvelos samoqalaqo kodeqsis komentari 
http://www.gccc.ge/, 2017, muxli 319-e, 2. 
20 ix. iqve, 2. 
21 ix. iqve, 2. 
22 ix. mag. saqarTvelos uzenaesi sasamarTlos 2012 wlis 27 martis 
Nas-1300-1320-2011 ganCineba. 
23 ix. zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, 
sagamomcemlo saqmis saswavlo centri, Tbilisi, 2005, 285. 
24 ix. iqve, 285. 
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xelSekrulebis monawileTa mier ganisazRvreba.25 
xelSekrulebis Tavisuflebis praqtikuli reali-

zaciis umTavresi instituti xelSekrulebis Sinaarsis 
gansazRvris Tavisuflebaa, romelzec mxareTa samomav-
lo uflebebisa da valdebulebebis gansazRvraa damoki-
debuli.26 xelSekrulebis Sinaarsis CamoyalibebisaTvis 
saWiroa ZiriTadi pirobebis gaTvaliswineba, romelTa 
formirebis SesaZlebloba mxareTa prerogativas warmo-
adgens da igi mxareTa Tanasworuflebianobis princips 
efuZneba.27 Sinaarsis Tavisufleba xelSekrulebis Tavi-
suflebis umTavres Semadgenel elementadac SeiZleba 
iqnes miCneuli, vinaidan swored Sinaarsis Tavisuflebis 
farglebSi aTanxmeben mxareebi yvela pirobas.28 

amdenad, xelSekrulebis Sinaarsis Tavisufleba 
warmoadgens misi monawile mxareebis arCevanis SesaZ-
leblobas, Tavad, sakuTari survilis Sesabamisad, moax-
dinon, nebismieri, kanoniT aukrZalavi samarTlebrivi 
pirobis xelSekrulebaSi gawera, Seadginon xelSekru-
leba sxvadasxva xelSekrulebaTa Sinaarsis kombinaci-
iT, rac mTlianad mxareTa neba-survilze iqneba damoki-
debuli.29 

 
3. xelSekrulebis standartuli pirobebis in-

stituti 
  
Tanamedrove ekonomikis pirobebSi mxareebi, xel-

                                                            
25 ix. iqve, 285. 
26ix. jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, gv. 135. 
27 ix. iqve, 136. 
28 ix. iqve, 135. 
29 ix. iqve, 135. 
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Sekrulebis rTuli da masStaburi pirobebis gansaz-
Rvris da amasTan dakavSirebuli molaparakebebis Tavi-
dan acilebis mizniT, xSirad sargebloben xelSekrule-
bis standartuli pirobebiT. xelSekrulebis standar-
tuli pirobebi gulisxmobs erTgvarovani Sinaarsis 
mqone xelSekrulebebs, romelTa gamoyenebac xdeba 
mravaljeradad.30 

saqarTvelos uzenaesi sasamarTlos ganmartebiT, 
xelSekrulebis standartul pirobebad miCnevis saval-
debulo niSnebia: 1. standartuli pirobebi aris saxel-
Sekrulebo pirobebi; 2. standartuli pirobebi aris wi-
naswar Camoyalibebuli pirobebi; 3. standartuli pi-
robebi aris mravaljeradi gamoyenebisaTvis gamiznuli 
pirobebi; 4. standartul pirobebs erTi mxare udgens 
meore mxares; 5. standartuli pirobebiT unda moxdes 
kanoniT dadgenili normebisagan gansxvavebuli an maTi 
Semvsebi wesebis dadgena.31 

aRsaniSnavia, rom zemoT CamoTvlili pirobebi aris 
kumulaciuri xasiaTis matarebeli, anu yoveli maTganis 
erToblivad arsebobaa aucilebeli saxelSekrulebo pi-
robis standartul pirobad miCnevisaTvis da romelime 
maTganis ararseboba avtomaturad gamoricxavs pirobis 
standartul pirobad aRiarebis SesaZleblobas.32 

xelSekrulebaTa standartuli pirobebi gamoiyene-
ba yvelgan, sadac arsebobs mravalricxovan momxmare-

                                                            
30 ix. adamaSvili a., saqarTvelos samoqalaqo kodeqsis komentarebi, 
http://www.gccc.ge/ 342-e muxli, 2015, 1. 
31 ix. saqarTvelos uzenaesi sasamarTlos 2012 wlis 10 seqtembris 
gadawyvetileba saqmeze Nas-755-811-2011. 
32 ix. cercvaZe l., saxelSekrulebo samarTali, saxelmZRvanelo sa-
marTlis skolebisaTvis, gamomcemloba „meridiani“, Tbilisi, 2014, 
204. 
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belTan saqmiani urTierToba.33 xelSekrulebis standar-
tuli pirobebis gamoyeneba Tanamedrove bazris ganviTa-
rebis erT-erT samarTlebriv Sedegs warmoadgens. igi ga-
moiyeneba uamrav samarTlebriv urTierTobebSi.34 xel-
Sekrulebis standartul pirobebs axasiaTebs principi, 
romlis mixedviTac, igi vrceldeba absoluturad yvela 
pirze, vinc xels awers mas. sasamarTlo praqtikiT, maTi 
aRqmadoba da xelSekrulebis pirobad gadaqceva identu-
ri unda iyos xelSekrulebis monawile yvela subieqtis-
Tvis.35 Tanamedrove ekonomikuri da samoqalaqo brunva 
warmoudgenelia xelSekrulebis standartuli pirobe-
bis institutis gamoyenebis gareSe. 

 

4. keTilsindisierebis principi — samarTliani 
samarTali 

 
Tanamedrove samarTlebrivi wesrigisaTvis dama-

xasiaTebelia keTilsindisierebis principis aRiareba. 
am principiT konkretdeba individis moqmedebis Tavi-
suflebis farglebi.36 keTilsindisierebis principi in-
dividis moqmedebis samarTlianobis kriteriumTan ur-
TierTkavSirSi ganixilavs. igi individis moqmedebis 
Tavisuflebis erTgvari Sezudvaa.37 

keTilsindisirebis principi kerZo samarTlis 

                                                            
33 ix. zoiZe b., saqarTvelos samoqalaqo kodeqsis komentari xuT wig-
nad, wigni mesame, gamomcemloba „meridiani“. 2001,181. 
34 ix. jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, 192. 
35 ix. iqve, 192. 
36 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
evropuli da SedarebiTi samarTlis institutis gamomcemloba, 
Tbilisi 2009, gv. 83. 
37 ix. iqve, 83. 
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universaluri SefasebiTi kategoriaa.38 keTilsindi-
sierebis principis gamoyenebis sfero ZiriTadad gan-
pirobebulia SemTxvevebiT, romlebSic moTxovna for-
malurad Seesabameba moqmed materialur samarTals, 
magram misi ganxorcieleba konkretul SemTxvevaSi usa-
marTloa. dauSvebelia, moqmedi samarTlidan gamomdi-
nare ufleba Tu Sedegi iyos arasamarTliani.39 

keTilsindisierebis principi sazogadoebriv ur-
TierTobebSi arsebuli normatiuli xarvezebis Sevse-
bas iTvaliswinebs.40  

sakasacio palatis ganmartebiT, keTilsindisie-
reba gulisxmobs samoqalaqo brunvis monawileTa 

moqmedebas pasuxismgeblobiT, da erTmaneTis ufle-

bisadmi pativiscemiT mopyrobas. keTilsindisiereba 
rogorc, normatiuli, ise subieqturi nebis ganmarte-
bis instrumentia. mis safuZvelze aRmoifxvreba ro-
gorc kanonis, ise xelSekrulebis xarvezi. keTilsindi-
sierebis principis Sinaarsi, upirveles yovlisa, imiT 
gamoixateba, rom mxares, garda valdebulebis jerovani 
Sesrulebisa, evaleba valdebulebis keTilsindisierad 
Sesrulebac, anu kontrahentis pativsadebi interese-
bis gaTvaliswineba da dacva. am moTxovnis darRveva 
ara mxolod saxelSekrulebo valdebulebis Sesrule-
bis procesSi, aramed saxelSekrulebo molaparakebaTa 
da ZiriTadi valdebulebebis Sesrulebis Semdgom 
etapzec SesaZlebelia pasuxismgeblobis dakisrebis sa-

                                                            
38 ix. iqve, 83. 
39 ix. iqve, 84. 
40 ix. jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, 48. 
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fuZveli gaxdes.41  
keTilsindisierebis instituti gansakuTrebiT 

mniSvnelovania samoqalaqo samarTlisaTvis da igi mTli-
anad kerZo samarTlis umTavres princips warmoadgens.42 
keTilsindisierebis ZiriTadi funqcia samarTliani Se-
degebis dadgoma da amave dros, aSkarad usamarTlo Sede-
gis Tavidan acilebaa.43 keTilsindisierebis principis Se-
sabamisad moqmedebis farglebi meore mxaris ndobis pro-
porciulia. es norma gansakuTrebiT didia ormxrivi Tu 
saerTo interesis arsebobis SemTxvevaSi, rac ganpirobe-
bulia mxaris varaudiT, rom piri ar imoqmedebs Tavisive 
da, aqedan gamomdinare, ormxrivi interesebis sazianod.44 
gamomdinare iqidan, rom es ndoba sxvadasxva samarTleb-
riv urTierTobaSi SeiZleba gansxvavebuli iyos, xSirad 
konkretdeba Tu zustdeba keTilsindisierebis zogadi 
principi calkeul valdebulebaSi.45 

keTilsindisierebis principi samosamarTlo samar-
Tlis ganviTarebis orientirs warmoadgens. samarTali 
ar aris martooden saxelmwifo saxelisuflo struqtu-
rebis saqmianobis produqti.46 keTilsindisierebis prin-
cipi zogadi valdebulebaa.47 keTilsindisierebis prin-

                                                            
41 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo palatis 2015 
wlis 29 ivnisis ganmarteba saqmeze Nas-1338-1376-2014 
42 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari, 
http://www.gccc.ge/, me-8 muxli, 2015, gv. 5. 
43 ix. iqve, 5. 
44 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
evropuli da SedarebiTi samarTlis institutis gamomcemloba, 
Tbilisi 2009, 92. 
45 ix. iqve, 92 
46 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiu-
ri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universiteti, Tbilisi 2014, 13. 
47 ix. iqve, 13. 
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cipi, garda Teoriuli samarTlebrivi mniSvnelobisa, 
kerZo samarTalSi udides praqtikul daniSnulebas hpo-
vebs. garkveul aspeqtSi SesaZlebelia igi valdebulebis 
dakisrebis winapirobadac mogvevlinos.48 

samarTals ar SeiZleba gaaCndes absoluturi sa-
marTlianobis pretenzia. vinaidan igi mudmivad ganvi-
Tarebadi sferoa, xSirad samarTlis socialuri qcevis 
wesebi winaaRmdegobaSi modian racionalizmisa da lo-
gikis CarCoebTan. saxelSekrulebo urTierTobebSi da 
zogadad kerZo samarTalSi, keTilsindisierebis insti-
tuti qvakuTxedi unda iyos samarTlianobis uzrun-
velsayofad.  

  
5. xelSekrulebis Tavisuflebis SezRudva xel-

Sekrulebis standartul pirobebSi 
 
xelSekrulebis Tavisufleba kerZo samarTlebri-

vi urTierTobebis fundaments warmoadgens, igi in-
strumentia samoqalaqo uflebebis praqtikuli reali-
zebisa, romlis meSveobiTac yoveldRiurad subieqtebi 
garkveul urTierTvaldebulebebs kisruloben, amya-
reben ra samarTlebriv urTierTobebs sxva pirebTan, 
uzrunvelyofen pirovnul ganviTarebas, rogorc same-
warmeo, ise arasamewarmeo sferoebSi. xelSekrulebis 
Tavisufleba kerZo avtonomiaze, horizontalur saw-
yisebzea agebuli, Tumca es ukanasknelni absoluturo-
bas moklebulni arian da rig SemTxvevaSi SesaZlebelia 
kanonis farglebSi SeizRudon. SezRudvis mizani, ume-
teswilad susti xelSemkvreli mxaris dacvas emsaxure-

                                                            
48 i.x jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, 47. 
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ba, romelsac ar gaaCnia saTanado codna da gamocdile-
ba, Sesabamisad, uflebis darRvevis riskic maRalia. 

miuxedavad imisa, rom xelSekrulebis Tavisufle-
ba samoqalaqo samarTlis erT-erTi umTavresi princi-
pia, igi arasodes yofila SeuzRudavi. es SezRudvebi 
Seexeba rogorc xelSekrulebis dadebis, ise misi Sina-
arsis gansazRvris Tavisuflebas.49 formaluri Tval-
sazrisiT, standartuli pirobebi xelSekrulebis nawi-
li xdeba, romelic boWavs mxolod im pirebs, romelTac 
dades standartuli pirobebi urTierTTanxmobiT. 
Tumca, praqtikaSi, standartuli pirobebis gansazRvra 
da SeTavazeba erT-erTi mxaris mier xelSekrulebis da-
debis dros ise xdeba, rom meore mxares ar aqvs am piro-
bebis SinaarsSi raimes Secvlis SesaZlebloba. es niS-
navs, rom orive mxarisaTvis Tanabrad miniWebul Tavi-
suflebas, gansazRvron xelSekrulebis Sinaarsi, iye-
nebs mxolod erT-erTi mxare, xolo mis kontrahents ar 
SeuZlia xelSekrulebis pirobebis gansazRvraSi mona-
wileoba.50 klients ar SeuZlia xelSekrulebis Tavi-
suflad dadeba, Tu mas sWirdeba saqoneli an momsaxu-
reba, xolo SemTavazebels ukavia bazarze monopoliu-
ri mdgomareoba.51 wesebi, romelsac xelSekrulebis mo-
nawile adgens, warmoadgens piris Tavisuflebas. Tum-
ca, rogorc umetes samarTlebriv institutebSi, sa-
xelSekrulebo urTierTobebSic Tavisufleba ar aris 

                                                            
49 ix. Wanturia l., saqarTvelos samoqalaqo kodeqsis komentari xuT 
wignad, wigni mesame, gamomcemloba „samarTali“ 2001, 61. 
50 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiu-
ri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universiteti, Tbilisi 2014, 208. 
51 ix. iqve, 208. 
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SeuzRudavi.52 
xelSekrulebis standartuli pirobebi xelSekru-

lebis Tavisuflebis bunebaSi Carevis erT-erTi gav-
rcelebuli magaliTia.53 aseT SemTxvevaSi, upirveles 
yovlisa, izRudeba Sinaarsis gansazRvris Tavisufle-
ba. kerZod piri, romelic momsaxurebas iRebs, ukve wi-
naswar dadgenili saxelSekrulebo pirobebiTve izRu-
deba. amis magaliTia, rogorc werilobiTi, ise socia-
lur mediaSi an internetSi dadebuli xelSekruleba.54 

standartuli pirobebi xelSekrulebis Tavi-

suflebis SezRudvis samarTlebrivi daTqmaa.55 
standartuli pirobebis samarTlebrivi bunebi-

dan da gamoyenebis mravaljeradi xasiaTidan gamom-

dinare, samoqalaqo brunvis monawile moklebulia 
xelSekrulebis Tavisuflebis principis gaTvalis-

winebiT, xelSekrulebis Sinaarsis konstruirebaSi 

monawileobis SesaZleblobas. faqtobrivad, momxma-
reblis roli pasiuria da is aqtiurad ver axorcie-
lebs ufleba-movaleobebis realizebas, radgan igi me-
ore kontrahentis winaswar gansazRvrul pirobebze 
Tanxmdeba. magaliTad, xSiria SemTxvevebi, rodesac gam-
yidvelebi Tavs izRveven damatebiTi valdebulebebisa-
gan, rac Semdeg standartul pirobaSi gamoixateba, rom 
„gayiduli saqoneli ukan ar brundeba“. mocemul Sem-
TxvevaSi, piri nasyidobis xelSekrulebis dadebisas av-
tomaturad xdeba am urTierTobis monawile, Tumca, aR-

                                                            
52 ix. jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, 131. 
53 ix. iqve, 196. 
54 ix. iqve, 196. 
55 ix. iqve, 192. 
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niSnuli daTqma upirobod rodi gulisxmobs samoqala-
qo pasuxismgeblobisagan gaTavisuflebas. 

xelSekrulebis standartuli pirobebisas Sinaar-
sis kontroli gansxvavdeba xelSekrulebiT gaTvalis-
winebuli valdebulebis kontrolisagan.56 am SemTxveva-
Si saubaria imaze, Tu ramdenad aqvs individs ufleba, 
ganaxorcielos konkretuli saqmianoba.57 xelSekrule-
bis standartuli pirobebis Sinaarsis kontroli sa-
marTlebrivi SedegebisTvisaa sargeblis momtani. misi 
umTavresi daniSnulebaa, daicvas im pirTa mimarT ker-
Zo avtonomiis ZiriTadi principebi, romelnic saxel-
Sekrulebo urTierTobisas e.w „Zlier mxares“ ar war-
moadgenen.58 

ama Tu im xelSekrulebaze xelmowera yovelTvis 
rodi aris imis dasturi, rom garigebis monawile ic-
nobs, garigebis Sinaarss. praqtika xSirad amis sapiris-
piros aCvenebs, gansakuTrebiT, roca saqme Seexeba xel-
Sekrulebis standartuli pirobebis gamoyenebas, rom-
lebzec xelSekrulebis monawile, rogorc wesi, brmad 
awers xels.59 

 
 
 
 

                                                            
56 ix. iqve, 198. 
57 ix. iqve, 198. 
58 ix. jorbenaZe s., xelSekrulebis Tavisuflebis farglebi samoqa-
laqo samarTalSi, sadisertacio naSromi samarTlis doqtoris aka-
demiuri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbi-
lisis saxelmwifo universiteti, Tbilisi, 2016, 198. 
59 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiu-
ri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universiteti, Tbilisi 2014, 203. 
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6. xelSekrulebis standartuli pirobebis baTi-
loba ndobisa da keTilsindisierebis principebis 
safuZvelze 

 
standartuli pirobebis Camoyalibebisas parite-

tis dacvas uzrunvelyofs ssk-is 346-e muxli, romel-
Sic saubaria kontrahentis uflebebis arsebiTad Sem-
laxavi pirobebis gamoyenebisagan susti mxaris dacvis 
meqanizmze keTilsindisierebis principis safuZvelze. 
es norma moqmedebs rogorc komerciul brunvaSi, ise 
momxmareblebTan urTierTobebSic.60 qarTul sinamdvi-
leSic TandaTan izrdeba standartuli pirobebis ro-
li da mniSvneloba da maT Soris, Sesabamisi praqtikac 
Camoyalibebis procesSia. sasamarTlo praqtika mow-
mobs, rom standartuli pirobebi kontroldeba keTil-
sindisierebis principis meSveobiT.61 

346-e muxli warmoadgens xelSekrulebis Sinaar-
sobrivi kontrolisaTvis zogad normas.62 imisaTvis, 
rom xelSekrulebis standartuli piroba miviCnioT ba-
Tilad, 346-e muxlis Sesabamisad, igi unda ewinaaRmde-
gebodes ndobisa da keTilsindisierebis principebs da 
iyos saziano meore mxarisaTvis. mxedvelobaSi unda iq-
nes miRebuli am pirobebis xelSekrulebaSi Setanis ga-
remoebebi da mxareTa ormxrivi interesebi.63  

346-e muxliT gaTvaliswinebuli mowesrigeba war-
moadgens standartuli pirobebis baTilobis momwes-
rigebel erTaderT normas, romelic kerZosamarTleb-
rivi urTierTobis monawile yvela subieqtisaTvis uni-

                                                            
60 ix. iqve, 203-204. 
61 ix. iqve, 204.  
62 ix. aladaSvili a., saqarTvelos samoqalaqo kodeqsis komentari, 
http://www.gccc.ge/, 346-e muxli, 1. 
63 ix. iqve, 4. 
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versaluria.64 xelSekrulebis standartuli pirobebis 
TvalsazrisiT, am principebze aqcentis gakeTeba ganpi-
robebulia rogorc zogadi pricipebis safuZvelze, ise 
Tavad standartuli pirobebis specifikiT, vinaidan, 
rogorc zemoT aRvniSenT, standartuli pirobebs Sem-
Tavazebeli adgens da momxarebels naklebad aqvs SesaZ-
lebloba, gavlena moaxdinos am pirobebis Sinaarsze, 
anu gansaxilveli norma warmoadgens rogorc preven-
ciuli, ise damcavi xasiaTis normas, romliTac, erTi 
mxriv, SemTavazeblis mxridan arakeTilsindisierebisa 
da ndobis borotad gamoyenebis prevencia xdeba da me-
ore mxriv, keTilsindisieri momxmareblis kanonieri 
interesis dacva xorcieldeba.65 

standartul pirobebSi keTilsindisierebis prin-
cipis moqmedebis mizania aRikveTos SemTxvevebi, rode-
sac mxare cdilobs Tavisi Zlieri mdgomareobis gamo-
yenebiT upiratesobis mopovebas xelSekrulebis stan-
dartuli pirobebis Setanis gziT.66  

xelSekrulebis standartuli piroba ndobisa da 
keTilsindisierebis principebis sawinaaRmdegod sazi-
anoa meore mxarisaTvis, rodesac standartuli piroba 
samarTlebrivi normebis ZiriTad arss gaumarTleblad 
ewinaaRmdegeba anda momxmareblis interesebi ar aris 
sakmarisad gaTvaliswinebuli xelSekrulebaSi.67 amas-

                                                            
64 ix. ZliereSvili z., cercvaZe g., robaqiZe i., svaniZe g., cercvaZe l., 
janaSia l., red. juReli g., saxelSekruleblo samarTali, saxel-
mZRvanelo samarTlis skolebisaTvis, gamomcemloba „meridiani“, 
Tbilisi, 2014, 212. 
65 ix. iqve, 212. 
66 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiu-
ri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universiteti, Tbilisi 2014, 207. 
67 ix. aladaSvili a., saqarTvelos samoqalaqo kodeqsis komentari, 
http://www.gccc.ge/, 346-e muxli, 2016, 4. 



giorgi malania — standartul pirobebSi xelSekrulebis  
Tavisuflebis SezRudva ndobisa da keTilsindisierebis  

principebis farglebSi   
 

 185

Tanave, sazianod unda dakvalificirdes SemTxveva, ro-
desac SemTavazebeli imdenad zRudavs Tavis valdebu-
lebebs, rom warmoudgeneli xdeba xelSekrulebis miz-
nis miRweva.68 analogiuri midgoma ikveTeba riskebis 
araTanazomieri gadanawilebis SemTxvevaSi, romelic 
xelyofs keTilsindisierebis princips. 

ramdenadac standartuli pirobebi ganisazRvreba 
mxolod erTi mxaris mier, aucilebelia meore mxaris 
interesebis dacva, romelic pirobebis gansazRvraSi 
monawileobas ar iRebs.69 amitomacaa, rom kanonis impe-
ratiuli danawesis Tanaxmad, baTilia keTilsindisie-
rebis principis sawinaaRmdego standartuli pirobe-
bi.70 

standartul pirobebSi ndobisa da keTilisindi-
sierebis principebi susti kontrahentis dacvas uz-
runvelyofs, romelsac ar aqvs saTanado komerciuli 
an sxva gamocdileba, sxva sityvebiT rom vTqvaT, aRniS-
nuli instituti saxelSekrulebo samarTlianobas em-
saxureba, raTa bazarze gabatonebuli mdgomareobis 
mqone subieqtebma araTanazomieri pirobebis xelSek-
rulebaSi gaweriT pasuxismgeblobas Tavi ver aaridon. 

 
7. „momxmareblis uflebebis dacvis Sesaxeb“ sa-

qarTvelos kanonproeqtis me-12 muxli 
 
2014 wlis 27 ivniss, evrokavSirma, misma wevrma sa-

xelmwifoebma da saqarTvelom („mxaareebi“), (AA), xeli 

                                                            
68 ix. iqve, 5. 
69 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiu-
ri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universiteti, Tbilisi 2014, 213. 
70 ix. iqve.213-214. 
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moaweres ambiciuri da inovaciuri asocirebis SeTan-
xmebas, romelic aseve moicavs Rrma da yovlismomcveli 
Tavisufali vaWrobis sivrcis (DCFTA) komponents.71 aso-
cirebis SeTanxmebiT saqarTvelo-evrokavSiris urTi-
erToba Taviseburad axal fazaSi gadavida, rac gulis-
xmobs samarTlebrivi daaxloebis konkretuli da sa-
valdebulo meqanizmebis Seqmnas da evrokavSiris aqte-
bis Tanmimdevrul implementacias saqarTvelos kanon-
mdeblobaSi.72 direqtivebis aRsrulebis procesSi win 
gadadgmul nabijad unda CaiTvalos „Sromis usafrTo-
xoebis Sesaxeb kanonis“ miReba. SeTanxmebis Tanaxmad, 
momxarebelTa uflebebis dacvis kuTxiT saqarTvelo 
nel-nela progresirdeba, ris gamoxatulebasac „mom-
xmareblis uflebebis dacvis Sesaxeb“ kanonproeqtis 
miRebis dRis wesrigSi dayeneba warmoadgens. mocemul 
SemTxvevaSi, naSromis miznebidan gamomdinare relevan-
turi iqneba kanonis me-12 muxlis analizi. 

me- 12 muxlis mizania direqtivis 93/13 implementa-
cia.73 kanonproeqtis me-12(1)-li punqtSi calsaxadaa aR-
niSnuli rom „xelSekrulebis pirobebi, romlebic mxare-
Ta individualuri SeTanxmebis sagans ar warmoadgenda, 
unda CaiTvalos usamarTlod, Tu ewinaaRmdegeba keTil-
sindisierebis principebs da iwvevs momxareblis sazia-
nod gaumarTlebel disbalanss saxelSekrulebo ufle-
ba-movaleobebSi.74 garda amisa, mocemuli muxli uzrun-
velyofs mtkicebis tvirTis gadanawilebas movaWresa da 

                                                            
71ix. evrokavSirisa da saqarTvelos Soris asocirebis 2017-2018 ww. 
dRis wesrigi, http://mfa.gov.ge/. 
72 ix. maisuraZe d., sulxaniSvili e., vaSakiZe g., evrokavSiris kerZo 
samarTali gadawvetilebebi da masalebi, nawili I, germaniis saerTa-
Soriso TanamSromlobis sazogadoeba, 2018, 11. 
73 ix. Pof. Hans- W.Mickltiz, Legal Opinion on the Draft Law of Georgia on the 
Protection of Consumer Rights, (per March 2017),30. 
74 ix. https://info.parliament.ge/file/1/BillReviewContent/113040, muxli 12(1), 8. 
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momxarebels Soris, sakiTxs ki am ukanasknelis sasargeb-
lod wyvets. me-12(2)-e punqtis Tanaxmad, mticebis tvirTi 
imisa, rom xelSekrulebis pirobebi warmoadgenda indivi-
dualuri molaparakebis sagans, ekisreba movaWres.75 ka-
nonproeqtis me-3 muxlis Tanaxmad, movaWrea produqciis 
SemTavazebeli an/da gamyidveli, aseve, momsaxurebis gam-
wevi fizikuri an iuridiuli piri. amave muxlis gaTvalis-
winebiT ki, momxarebelia fizikuri piri, romelsac sTava-
zoben produqcias an/da momsaxurebas, an romelic Sei-
Zens da iyenebs produqcias an/da momsaxurebas piradi sa-
Wiroebis/momxmarebis da ara misi samewarmeo, profesiu-
li an/da sxva saqmianobis mizniT. 

momxmareblis uflebebis dacvis kuTxiT aRsaniS-
navia kanonproeqtis me-12(4)-e punqti, romlis mixedviT, 
momxmareblisaTvis werilobiTi formiT miwodebuli 
pirobebi unda Camoyalibdes mkafio da gasageb enaze. 
xelSekrulebis bundovani pirobebi ganimarteba momxa-
reblis sasargeblod. erTi mxriv, am danawesis arseboba 
avaldebulebs movaWres pirobebi naTlad da gasagebad 
Camoayalibos, raTa advilad ganWvretadi iyos meore 
mxarisaTvis, Tavidan iqnes aridebuli arasasurveli da 
gaurkveveli situaciebi, meore mxriv ki, icavs momxma-
rebels bundovani da orazrovani pirobebis mis sawina-
aRmdegod ganmartebisagan da apriors swored masze 
akeTebs, aqedan gamomdinare, normas preneciuli da 
dacviTi funqcia gaaCnia, raTa kontrahentis interese-
bi myarad iqnes daculi. 

momxarebelTa uflebebis dacvis kuTxiT, mocemu-
li kanonproeqti, specialur kanons warmoadgens, ro-
melic gansazRvravs momxmareblis uflebebis dacvis 
standarts, raTa bazarze gabatonebulma subieqtma 

                                                            
75 ix. iqve. muxli 12(2),8. 
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arasaTanado pirobebis daTqmiT ar xelyos misi intere-
sebi. ZiriTadi aqcenti ki keTilsindisierebis princip-
ze keTdeba, romlis dacva samoqalaqo brunvis monawi-
leebis valdebulebaa. 

 

 8. evrokavSiris kerZo samarTlis praqtika mom-
xmarebelTa uflebebis kuTxiT 

  

2016 wlis 1 ivliss ZalaSi Sesuli asocirebis Sesa-
xeb SeTanxmebis gaTvaliswinebiT, „samarTlebrivi daax-
loebis valdebuleba ar amoiwureba evrokavSiris aqte-
bis SidakanonmdeblobaSi transformaciiT, aramed, 
efeqturi harmonizaciis miznebidan gamomdinare, asave 
gulisxmobs, evrokavSiris sasamarTlos(SemdgomSi:ems) 
praqtikis gaTvaliswinebasac, rogorc samarTlaSemoq-
medebiT aseve samarTalSefardebiT procesSi“.76 

saxelSekrulebo sferoSi momxmarebelTa dacvis 
mizniT evrokavSiris mier miRebulia ramdenime mniSvne-
lovani aqti. maTi didi nawili gaTvaliswinebulia aso-
cirebis SeTanxmebis „momxmarebelTa politikis Tav-
Si“,77 mniSvnelovania aRiniSnos „1993 wlis 5 aprilis 
sabWos 93/13/EEC direqtiva momxmarebelTa kontraqteb-
Si arasamarTliani pirobebis Sesaxeb“(SemdgomSi: arasa-
marTliani saxelSekrulebo pirobebis direqtiva).78 

germanuli doqtrinis samoqalaqo kodeqsSi imple-
mentaciis gziT arasamarTliani saxelSekrulebo piro-
bebis 93/13/EEC-e direqtivis garkveuli nawili qarTul 

                                                            
76 ix. maisuraZe d., sulxaniSvili e., vaSakiZe g., evrokavSiris kerZo 
samarTali gadawvetilebebi da masalebi, nawili I, germaniis saerTa-
Soriso TanamSromlobis sazogadoeba, 2018, 11. 
77 ix. maisuraZe d., sulxaniSvili e., vaSakiZe g., evrokavSiris kerZo 
samarTali gadawvetilebebi da masalebi, nawili I, germaniis saerTa-
Soriso TanamSromlobis sazogadoeba, 2018, 29. 
78 ix. iqve, 29. 
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kanonmdeblobaSi avtomaturad aisaxa(ix. samoqalaqo 
kodeqsis 342-348-e muxlebi). es ki niSnavs imas, rom ems-is 
praqtika aramxolod momavalSi, aramed arsebuli ka-
nonmdeblobis farglebSic ki sayuradReboa qarTuli 
kanonmdeblobisaTvis.79 

evrokavSiris direqtivebis saerTo mizania, arasa-
Tanado samarTlebrivi da ekonomikuri riskebisagan 
daicvas is momxmarebeli, romelic evrokavSiris ba-
zarze iZens prodoquts an sargeblobs SemoTavazebu-
li momsaxurebiT. bunebrivia, es dacva ar moicavs yve-
la kategoriis ekonomikur da samarTlebriv risks, ara-
med vrceldeba mxolod im riskebze, romlebic sasaqon-
lo bazarze ZalaTa disbalansis fonze warmoiSoba da 
„Zlieri mxaris“ mier „susti mxarisken“ misamarTde-
ba(“Inequality of Bargaining Powers”).80 

 

2.93/13/EEC direqtiva arasamarTliani saxelSek-
rulebo pirobebis Sesaxeb 

  

mravalwliani mosamzadebeli samuSaoebis Semdeg. 
1993 wlis 5 aprils, miRebul iqna 93/13/EEC-e direqtiva 
momxmarebelTa kontraqtebSi arasamarTliani pirobe-
bis Sesaxeb.81  

93/13/EEC-e direqtivis mizania, xeli Seuwyos evro-
kavSiris Sida bazris ganviTarebas momxarebelTa im sa-
marTlebrivi da ekonomikuri riskebisagan dacvis 
gziT, romelic SemTavazebelma, rogorc ukeT informi-
rebulma da ufro Zlierma bazris moTamaSem, xelSek-
rulebis standartuli pirobebis meSveobiT xelSekru-
lebis ufro „sust mxaresTan“ SeiZleba gadaamisamar-

                                                            
79 ix. iqve, 29. 
80 ix. iqve, 30. 
81 ix.iqve, 39. 
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Tos.82 
direqtiva adgens im Sinaarsobriv moTxovnebs, ro-

melTac is standartuli pirobebi unda akmayofileb-
des, romelTac mewarme iyenebs momxarebelTan urTier-
Tobisas. am moTxovnebis saerTo paTosia, rom stan-

dartuli saxelSekrulebo piroba iyos gamWvirvale, 
samarTliani da keTilsindisieri. direqtivis me-3(1) 
muxlis Tanaxmad, saxelSekrulebo piroba, romelic 
ar aris individualurad molaparakebuli miCneuli 

unda iqnes arasamarTlianad, Tu keTilsindisiere-
bis principis sawinaaRmdegod da momxmareblis sazi-

anod, is iwvevs mniSvnelovan uTanasworobas mxaree-

bis uflebebsa da movaleobebs Soris.83 
93/13/EEC-e direqtiva iTvaliswinebs sam ZiriTad 

meqanizms im momxareblis dasacavad, romelic arake-
Tilsindisieri pirobis msxverplia. 

pirveli, maSinac roca standartuli piroba ar 
aris arasamarTliani, Tumca orazrovania an misi Sina-
arsi saeWvoa, is unda ganimartos im SinaarsiT, romelic 
momxmareblisTvis ufro xelsayrelia (muxli5(1)). meo-
re, arasamarTliani piroba „ex tunc“ baTilia Tu momxma-
rebeli misiT ar iboWeba, xolo xelSekruleba rCeba Za-
laSi, Tuki misi arseboba samarTlebrivad SesaZlebe-
lia baTili pirobis gareSec.(muxli6). mesame, im pirebs, 
romelTac gaaCniaT momxarebelTa dacvis legitimuri 
interesi, ufleba aqvT, Sida kanonmdeblobiT dadgeni-
li wesiT sasamarTloSi an kompetentur administraci-
ul organoSi awarmoon dava pirobis arasamarTlianad 
cnobis da misi Semdgomi gamoyenebis akrZalvis moTxov-

                                                            
82 ix.iqve, 39. 
83 ix. maisuraZe d., sulxaniSvili e., vaSakiZe g., evrokavSiris kerZo 
samarTali gadawvetilebebi da masalebi, nawili I, germaniis saerTa-
Soriso TanamSromlobis sazogadoeba, 2018, 41. 
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niT.84 

 
 
9. Idealservice” — saqme 

 
mocemuli saqmis farglebSi ems-s unda daedgina, 

zogadad, direqtivis miznebisaTvis momxmareblad miiC-
neoda mxolod fizikuri piri, Tu aseve is iuridiuli 
piri, romelic xelSekrulebis dadebisas ar moqmedeb-
da uSualod samewarmeo miznebiT.85 saqmis specifikidan 
gamomdinare, direqtivis Semdegi muxlebi, kerZod, „ 4 
direqtivis 2(b) muxli adgens: direqtivis miznebisaT-
vis:.... (b) momxarebeli aris nebismieri fizikuri piri, 
romlis monawileobac am direqtiviT gaTvaliswinebul 
saxelSekrulebo urTierTobebSi ar ukavSirdeba mis 
savaWro, samewarmeo an profesiul saqmianobas.86  

5 direqtivis 2(c) muxli ganmartavs termins „gam-
yidvels“ an „mimwodebels“, rogorc nebismier pirs( fi-
zikuri an iuridiuli piri), romelic xelSekrulebas 
debs momxarebelTan savaWro, samewarmeo an profesiu-
li saqmianobis farglebSi. sakiTxis warmdgeni sasamar-
Tlo moiTxovda imis dadgenas, direqtivis 2(b) muxlSi 
mocemuli termini „momxmarebeli“ unda ganimartos Tu 
ara imgvarad, rom moiazros mxolod fizikuri pirebi.87 

Idealservice-is saqmeSi ems-ma erTmniSvnelovnad gan-
marta, rom evrokavSiris kanonmdebloba momxmarebelSi 
mxolod fizikur pirs moiazrebs. Sesabamisad, wevri sa-
xelmwifoebi valdebuli arian direqtivis dacviTi 

                                                            
84 ix. iqve, 42-44. 
85 ix. iqve, 33. 
86 ix. iqve, 34. 
87 ix. iqve, 34. 
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standarti fizikur pirebze gaavrcelon, xolo iurdi-
uli pirebis amave standartiT dacvis vldebuleba maT 
ar ekisrebaT. 

 
  daskvna 
 
xelSekrulebis Tavisuflebis principi samoqala-

qo brunvis subieqtebis Tavisufali nebis realizaciis 
instrumentia, romelic kerZo avtonomiis sawyisebzea 
agebuli, swored am institutis farglebSi, brunvis mo-
nawileebi amyareben kerZo samarTlebriv urTierTo-
bebs, axdenen ra uflebebis praqtikul gamovlinebas, 
normatiuli nebis safuZvelze kisruloben urTier-
Tvaldebulebebis keTilsindisierebis farglebSi je-
rovan Sesrulebas.  

keTilsindisierebis principi kerZo samarTlis 
universaluri SefasebiTi kategoriaa.88 keTilsindisi-
erebis principi individis moqmedebas samarTlianobis 
kriteriumTan urTierTkavSirSi ganixilavs. igi indi-
vidis moqmedebis Tavisuflebis erTgvari SezRudvaa.89 
keTilsindisierebis principi saxeleSekrulebo samar-
TalSi, es aris xelSekrulebis mxareTa interesebis Ta-
nasworobasa da dabalansebaze orientirebuli princi-
pi, romelic ar aris raRac carieli, uSinaarso katego-
ria.90 

xelSekrulebis standartul pirobebSi saxelSek-

                                                            
88 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, 
evropuli da SedarebiTi samarTlis institutis gamomcemloba, 
Tbilisi 2009,.83. 
89 ix.iqve. 
90 ix. xunaSvili n., keTilsindisierebis principi saxelSekrulebo 
samarTalSi, sadisertacio naSromi samarTlis doqtoris akademiu-
ri xarisxis mosapoveblad, ivane javaxiSvilis saxelobis Tbilisis 
saxelmwifo universiteti, Tbilisi 2014,232. 
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rulebo samarTlianobis dacvis mizniT keTilsindisie-
rebisa da ndobis principebi konstruqciul rols as-
ruleben. erTi mxriv, avaldebuleben dominant xelSem-
kvrel mxares saxelSekrulebo pirobebi araorazrova-
nad, samarTlianad da naTlad aRqmadad Camoyalibdes, 
meore mxriv, imperatiuli daTqmiT, pirobas romelic 
ewinaaRmdegeba mocemul principebs baTilad ganixi-
lavs. mesame mxriv, uzrunvelyofen uflebaTa balansis 
dacvas, raTa Zlierma mxarem Tavsmoxveuli pirobebiT, 
calmxrivad gansazRvruli xelSekrulebis Sinaarsi 
calsaxad mis sapirwoned ar gadawonos.  

keTilsindisierebis principis paTosi xelSekru-
lebis standartul pirobebSi susti kontrahentis uf-
lebrivi uzrunvelyofaa, romelic miuxedavad xelSek-
rulebis Tavisuflebisa, SezRudulia xelSekrulebas 
sasurveli veqtori misces, aqedan gamomdinare, igi da-
culia procesis asimetriuli ganviTarebisagan. 
 
 
gamoyenebuli literatura 
 
normatiuli masala: 
 
1. saqarTvelos konstitucia, ZalaSia 1995 wlis 24 agvisto-

dan. 
2. saqarTvelos samoqalaqo kodeqsi, ZalaSia 1997 wlis 25 

noembridan. 
3. saqarTvelos kanonproeqti „momxmarebelTa uflebebis 

dacvis Sesaxeb“ 
4.  „93/13/EEC-e direqtiva momxmarebelTa kontraqtebSi ara-

samarTliani pirobebis Sesaxeb“ 1993 wlis 5 aprils miRe-
buli. 
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samecniero literatura: 
 
5. zurab ZlieriSvili, giorgi cercvaZe, irakli robaqiZe, 

giorgi svaniZe, laSa cercvaZe, levan janaSia, red. giorgi 
juReli, saxelSekrulebo samarTali, saxelmZRvanelo 
samarTlis skolebisaTvis, gamomcemloba „meridiani“, 
Tbilisi, 2014. 

6. Wanturia lado, samoqalaqo samarTlis zogadi nawili, 
saxelmZRvanelo, gamomcemloba „samarTali“, Tbilisi, 
2011.  

7. jorbenaZe sergi, xelSekrulebis Tavisuflebis fargle-
bi samoqalaqo samarTalSi, sadisertacio naSromi samar-
Tlis doqtoris akademiuri xarisxis mosapoveblad, ivane 
javaxiSvilis saxelobis Tbilisis saxelmwifo universi-
teti, Tbilisi, 2016. 

8. xunaSvili nino, keTilsindisierebis principi saxelSek-
rulebo samarTalSi, sadisertacio naSromi samarTlis 
doqtoris akademiuri xarisxis mosapoveblad, ivane java-
xiSvilis saxelobis Tbilisis saxelmwifo universiteti, 
Tbilisi 2014. 

9. zoiZe besarion, evropuli kerZo samarTlis recefcia sa-
qarTveloSi. sagamomcemlo saqmis saswavlo centri, Tbi-
lisi, 2005.  

10. Wanturia lado (mTavari red.), zoiZe besarion (pasuxis-
mgebeli mdivani), niniZe Tedo, Sengelia roman, xecuriani 
joni, saqarTvelo samoqalaqo kodeqsis komentari xuT 
wignad, wigni mesame, gamomcemloba „samarTali“, 2001. 

11. kereseliZe daviTi, kerZo samarTlis uzogadesi sistemu-
ri cnebebi, evropuli da SedarebiTi samarTlis institu-
tis gamomcemloba, Tbilisi, 2009. 

12. maisuraZe daviT, sulxaniSvili elene, vaSakiZe giorgi, 
evrokavSiris kerZo samarTali gadawyvetilebebi da masa-
lebi, nawili I, germaniis saerTaSoriso TanamSromlobis 
sazogadoeba, 2018. 

13. Pof. Hans- W.Mickltiz, Legal Opinion on the Draft Law of Georgia on 
the Protection of Consumer Rights, (per March 2017).  
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saqarTvelos saerTo sasamarTloebis gadawyvetilebebi: 

14. saqarTvelos uzenaesi sasamarTlos 2012 wlis 27 martis
Nas-1300-1320-2011 ganCineba

15. saqarTvelos uzenaesi sasamarTlos samoqalaqo palatis
2015 wlis 29 ivnisis ganmarteba saqmeze Nas-1338-1376-2014

16. saqarTvelos uzenaesi sasamarTlos 2006 wlis 4 maisis
Nas-139-1385-05 ganCineba.

internet resursebi: 

17. http://www.gccc.ge/
18. https://matsne.gov.ge/
19. http://mfa.gov.ge/
20. https://info.parliament.ge/file/1/BillReviewContent/113040
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advokatis roli klientis konsultirebis 
etapze davis gadawyvetis proceduris 

SerCevisas 

anano feraZe
ivane javaxiSvilis saxelobis Tbilisis  
saxelmwifo universitetis iuridiuli  
fakultetis bakalavriatis studenti 

abstraqti: 

advokati warmoadgens pirs, romlisganac 
klienti davis warmoSobis pirvelive nabijebze 
iRebs samarTlebriv informacias. Sesabamisad, mas 
am droidanve warmoeSoba rigi movaleobebisa, 
romlebic sasurveli Sedegis misaRwevad unda ga-
naxorcielos. erT -erT pirvel etaps klientis 
konsultirebisas warmoadgens davis gadawyvetis 
proceduris SerCeva. am dros gaTvaliswinebuli 
unda iyos rogorc klientis interesebi, agreTve 
advokatis valdebuleba, rom gasces informacia 
am meTodebis Sesaxeb. gamomdinare iqidan, rom ad-
vokatebi dRemde ver eguebian araformalur pro-
cess, isini mediaciis "karibWis mcvelebad~ miiCne-
vian. Sesabamisad, statiaSi warmodgenilia advoka-
tis roli erT-erT yvelaze mniSvnelovan stadiaze 
da aseve ganxilulia misi Semaferxebeli garemobe-
bis gamomwvevi mizezebi. 

sakvanZo sityvebi: advokat-warmomadgeneli, 
klienti, eTikuri valdebulebebi, konsultireba, 
winasamediacio etapi, davis gadawyvetis procedu-
rebi, meadiacia, informireba, Semaferxebeli gare-
moebebi, ‘’karibWis mcveli~. 
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1. Sesavali 
 
mediacia warmoadgens davis gadawyvetis alterna-

tiul saSualebas, romelic saqarTveloSi jer kidev 
ganviTarebis etapzea. igi erT-erT efeqtur procedu-
rad unda ganvixiloT, radganac zogavs dros da xar-
jebs, da rac yvelaze mTavaria, mediaciiT miRebuli ga-
dawyvetileba yvelaze myaria, efuZneba ra mxareTa ur-
TierTSeTanxmebas.  

sanam arCevani mediaciis meSveobiT davis gadawyve-
taze SeCerdeba, manamde didi gzaa gasavleli. swored 
am gzaze mniSvnelovan rols asrulebs advokat-warmo-
madgeneli, romelic konsultacias uwevs klients da-
vis gadawyvetis alternatiuli saSualebebis Sesaxeb. 
iseve rogorc formalur samarTalwarmoebaSi, media-
ciis SemTxvevaSic winaswari adekvaturi momzadeba sa-
sicocxlod mniSvnelovania warmatebuli procesis-
Tvis.  

Sesabamisad, arsebobs mTeli rigi eTikuri valde-
bulebebisa, romelic am dros advokatma unda ganaxor-
cielos. umniSvnelovanesia klientis maqsimaluri in-
formirebuloba, gamomdinare iqidan, rom sworad Ser-
Ceuli procedura aisaxeba saboloo Sedegebzec. moce-
mul statiaSi, upirveles yovlisa, ganxiluli iqneba 
konsultirebis etapze advokatis mier gansaxorciele-
beli qmedebebi, xolo Semdgom ki yuradReba gamaxvil-
deba uSualod im problemebze, rac am procesebs afer-
xebs saqarTveloSi. 
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2. konsultirebis etapis daniSnuleba da 
mimdinareoba 

 
2.1. klientisa da advokatis urTierToba kon-

sultirebis etapze 
davis warmoSobisas klienti kvalificiuri momsa-

xurebis imediT, upirveles yovlisa, mimarTavs iu-
rists. am dros maT Soris Cndeba ndoba, rom amomwuravi 
informacia iqneba gaJRerebuli davis gadawyvetis sa-
Sualebebze. es yovelive ki Tavis mxriv warmoSobs war-
momadgenlis valdebulebas, rom Sesabamisad moamza-
dos klienti, gaarkvios procedurebis arsSi, aseve gan-
sazRvros mosalodneli riskebi, safrTxeebi da Sedege-
bi.  

udavoa, rom samarTlebrivi konsultaciis gawevi-
sas, advokatebs gaaCniaT saSualeba mxares SesTavazon 
misi gadaWris ramdenime alternativa. im SemTxvevaSi, 
Tuki advokati miiCnevs, rom sasamarTlo wesiT dava 
aris erTaderTi arCevani, misi mxridan aseTi damokide-
buleba Sefasdeba rogorc daudevroba1. advokatma jer 
unda gansazRvros davis Sinaarsi da arsebuli garemoe-
bebi, radgan saqmis Sesabamisobis dadgena davis gadaw-
yvetis procedurebTan aseve Zalian mniSvnelovani faq-
toria. 

konsultirebis etapze, advokatma unda gaamxnevos 
klienti gadawyvetilebis miRebisas pasusixmgeblobis 
sakuTar Tavze aRebasTan dakavSirebiT,2 radganac sa-
zogadoeba swored am mizeziT ufrTxis msgavs saSuale-
bebs. Tumca aqve mniSvnelovania, rom advokatma kli-

                                                            
1 Ware S. J., Principles of Alternative Dispute Resolution, Second edition, the United 
States of America, 2003,13. 
2 Lang M., From Advocate to Advisor: The Role of The Lawyer in Mediation, 2010, 
<https://www.mediate.com/articles/langlawyerrole.cfm> 
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ents misces TviTgamorkvevis saSualeba. es ki Tavis 
mxriv, maqsimaluri informaciiT aRWurvis valdebule-
basac iTvaliswinebs. 

konsultirebis etapi did gavlenas axdens davis 
gadawyvetis saboloo Sedegebze. Sesabamisad, mniSvne-
lovania am etapze advokat-warmomadgenlis mxridan 
ganxorcilebuli qmedebebi iyos efeqturi. 

 
2.2. klientis interesebisa da survilebis gamok-

vleva 
davis gadawyvetis proceduris arCevisas udidesi 

mniSvneloba eniWeba klientis interesebsa da survi-
lebs. swored amitom, garda informaciis miwodebisa, 
advokatma Zalisxmeva ar unda daiSuros am etapis sa-
fuZvlianad gamosakvlevad. samwuxarod, xSiria Sem-
Txvevebi rodesac am nabijs ar mihyvebian, an araefeq-
turad axorcieleben, rac saboloo SedegSic aisaxeba. 
mocemuli nabiji gansakuTrebiT mniSvnelovania, rad-
gan TiToeuli procedura da miRebuli Sedegi swored 
klientis interesebTan SesabamisobaSi unda iyos.  

udides problemas warmoadgens is, rom advokati 
fiqrobs mxolod im Sedegebze, rac SeiZleba moxdes sa-
samarTloSi. igi ar aanalizebs rom mediaciis SemTxve-
vaSi SeiZleba zustad im Sedegis miRweva rac mxareebs 
surT da iseTi gadawyveta, rac sasamarTloSi ver gan-
xorcieldeboda. 

meorec, klients SeiZleba ar surdes is, ris Sesa-
xebac iuristi fiqrobs rom umjobesi variantia. SesaZ-
lebelia saqme gvqondes iseT SemTxvevasTan, rodesac 
saqmis farglebSi mxareebi sakmaod didxniani urTier-
TobiT arian dakavSirebulni, andac piriqiT klients 
surs rom Sewyvitos es urTierToba. rac ar unda iyos 
mizezi, iuristis daniSnuleba aris swored is, rom ga-
moarkvios Tu ra surs klients. amis etapis Semdgom mi-
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Rebuli gadawyvetileba davis gadawyvetis proceduris 
Sesaxeb udavod Sedegiani iqneba3. 

sazogadod, advokatebi naklebad swavloben Tu 
rogor unda CauRrmavdnen aseT faqiz sakiTxebs klien-
tebTan. maTi ganaTleba da gamocdileba ufro metad 
dakavSirebulia saCivris iuridiuli safuZvlis gan-
mtkicebasTan, da Tu rogor wydeboda istoriulad ase-
Ti sakiTxebi sasamarTloSi4. Sesabamisad, Zalian didi 
mniSvnelobis matarebelia Tu ra surs klients da ra 
interesebi amoZravebs mas. advokatma ki Tavis mxriv un-
da gaanalizos, rom swored msgavsi sakiTxebis gamok-
vleva miiyvans maT sasurvel Sedegamde. 

 
3. advokatis eTikuri valdebuleba mediaci-

is Sesaxeb klientis informirebulobaze 
 
gasakviri ar unda iyos is faqti, rom mxareebi warmo-

madgenlad irCeven advokats, radgan misi upirvelesi da-
niSnuleba aris mxarisTvis rCeva-darigebebis micema, in-
formireba da sxvadasxva saxis samarTlebriv sakiTxebSi 
garkveva. advokatis momsaxureba iwyeba im momentidan, 
rodesac is dauyovnebliv iwyebs klientis konsultire-
bas an misi interesebis sasamarTloSi an sxva organoebSi 
warmodgenas5. swored am momentidan warmoeSveba mas ke-

                                                            
3 Heintzman T.G., Twelve Steps To Successful Mediation, 
<http://www.heintzmanadr.com/wp-content/uploads/Speech-Twelve-Steps-to-
Successful-Mediation.pdf> 
4 barneTi q., klientebis konsultireba davis alternatiuli meTo-
debis(ADR) Sesaxeb: praqtikuli saxlemZRvanelo variantebis SerCe-
vis Sesaxeb rTuli dialogis warmoebis dros, Jurn. „davis alterna-
tiuli gadawyveta — weliwdeli“, 2014, gv. 203. 
5 kvaWaZe m., gasitaSvili e. da sxvani, advokatTa profesiuli eTikis 
kodeqsis komentarebi eTikis komisiis praqtikaze dayrdnobiT, ‘’sa-
qarTvelos advokatTa asociacia~, 2011, gv. 27. 
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Tilsindisierebisa da kvalificiurobis valdebulebebi. 
konsultirebisas advokatebis eTikuri valdebu-

leba, rom SesTavazon TavianT klientebs davis alter-
natiuli gadawyvetis gza, dRemde sakamaToa. Tumca, ma-
Sinac ki, Tu eTikuri valdebuleba ar iarsebebs, mora-
luri valdebuleba ZalaSi rCeba, rom klients mieces 
TviTgamorkvevis saSualeba. rac gulisxmobs imas rom 
garda sasamarTlo samarTalwarmoebisa sxva perspeqti-
vebic daesaxos mxares da ar SeizRudos mxolod forma-
luri procedurebiT6.  

amerikis zogierT StatSi, magaliTad rogoricaa 
kolorado, ukve damkvidrebulia specialuri eTikuri 
valdebuleba, romelic savaldebulos xdis advokate-
bisTvis davis alternatiuli gadawvetis procedure-
bis ganxilvas klientebTan. eTikis kodeqsebi Seicavs 
danawess, rom advokatma unda Seatyobinos klients yve-
la im SeTavazebis Sesaxeb, romelsac SeuZlia gadawyvi-
tos mocemuli dava da SesTavazos samarTalwarmoebis 
alternativa, rodesac saqme amis Sesabamisia.  

cxadia, Tuki advokati miiRebs SeTavazebas mowina-
aRmdege mxarisgan davis alternatiul gadawyvetaze, 
man es SeTavazeba aseve unda acnobos klients. Michigan 
Rules of Professional Conduct (MRPC) ambobs, rom iuristma 
procedura unda urCios klients ara mxolod kanonTan 
Sesabamisobis dros, aramed unda gaiTvaliswinos sxva 
iseTi Sexedulebebic, rogoricaa moraluri, ekonomi-
kuri, socialuri da politikuri faqtorebi, romlebic 

                                                            
6 barneTi q., klientebis konsultireba davis alternatiuli meTo-
debis(ADR) Sesaxeb: praqtikuli saxlemZRvanelo variantebis SerCe-
vis Sesaxeb rTuli dialogis warmoebis dros, Jurn. „davis alterna-
tiuli gadawyveta — weliwdeli“, 2014, gv. 199. 
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miesadageba maT saqmes7. 
bunebrivia, rom mediaciis saSualebiT davis ga-

dawyvetis SeTavazeba ar xdeba winapirobebis gareSe. 
arsebobs ramdenime faqtori, romelic advokatma mxed-
velobaSi unda miiRos mediaciis gamoyenebis inicirebi-
sas. esenia: klietis mxridan morigebis survili; mxare-
Ta Soris arsebuli urTierTobis buneba; klientis fi-
nansuri mdgomareoba; drois faqtori; mxareTa pozici-
ebi da sxva8.  

im moTxovnis arseboba, romlis Tanaxmadac iuris-
tebi valdebulni arian urCion klients mediaciis sa-
SualebiT davis gadawyveta, aris imis garanti, rom da-
vis alternatiuli gadawyvetis saSualebebTan mimar-
TebaSi amaRldeba mosaxleobis cnobiereba, gaizrdeba 
am institutis gamoyenebis sixSire. miuxedavad imisa, 
rom advokatTa mimarT dadgenili am valdebulebis ar-
seboba davis sagania da sakiTxisadmi ar aris Camoyali-
bebuli erTgvarovani midgoma9. 

saqarTvelos ‘’advokatTa profesiuli eTikis ko-
deqsis~ me-8 muxli iTvaliswinebs klientsa da advoka-
tis urTierTobis standartebs: ‘’advokatma kvalifici-
urad da keTilsindisierad unda misces rCeva klients~. 
Tumca aqve aRsaniSnavia Semdegi garemoeba: ‘’Tu media-
ciaSi warmomadgenlad CarTulia advokati, bunebrivia, 
masze vrceldeba advokatTa profesiuli eTikis kodeq-
si, Tumca misi, rogorc warmomadgenlis roli mediaci-
aSi arsobrivad distancirebulia sasamarTloSi klien-

                                                            
7 Lawyers Have Ethical Duty to Advise Clients of ADR 
<https://corporate.findlaw.com/litigation-disputes/lawyers-have-ethical-duty-to-
advise-clients-of-adr.html> 
8 Nolan-Haley J. M., Alternative Dispute Resolution in a Nut Shell, Printed in the 
United States of America, Thomson West, Third edition, 2008,112-113. 
9 Kovach K. K., Mediation in a Nut Shell, Second edition,Thomson west, Printed in 
the United States of America, 2010, 121. 
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tis warmomadgenlobis funqciisgan10~. aqedan gamomdi-
nare, informaciis miwodebaze eTikuri valdebulebis 
dawesebis saWiroeba namdvilad arsebobs saqarTvelos 
realobaSi, igi ara mxolod klientebisTvis iqneba kar-
gi, aramed zogadad, mediaciis institutis ganviTare-
bisTvisac.  

 
4. klientisTvis informaciis miwodebis formebi 
 
4.1. davis gadawyvetis procedurebis ganxilva 
davis gadawyvetis TiToeul proceduras aqvs ro-

gorc kargi, aseve cudi maxasiaTeblebi. Tumca mniSvne-
lovania aseve isic, rom zogierTi maTgani ufro metad 
Seesabameba konkretul situaciebs vidre sxva. advo-
katma unda mimoixilos TiToeuli maTgani da mxolod 
amis Semdgom daadginos yvelaze Sesaferisi: 

- mediacia aris araformaluri, magram struqtu-
rurebuli procesi, romelSic neitraluri mesame piri 
exmareba mxareebs davis mosagvarebeli molaparakebis 
warmoebaSi.11 mxareebi inarCuneben uflebas gadawyvi-
ton, moagvaron Tu ara dava da ra pirobebiT. davis ga-
dawyvetis mocemuli saSualeba ufro mxareTa intere-
sebzea fokusirebuli, vidre maT poziciebsa an kanoni-
er uflebebze.  

- sasamarTlo procesis dros neitraluri piri, 
mosamarTle, ismens mxareTa gamosvlebs da ajamebs sa-

                                                            
10 Wolski B., On Mediation, Legal Representatives and Advocates, 38 U.N.S.W.L.J., 
2015, 1-47. CitaSvili n., mediaciis eTikis regulirebis farglebi da 
eTikis standartiT boWvis adresatebi, „samarTlis Jurnali“, N1, 
2016, gv. 38. 
11 barneTi q., klientebis konsultireba davis alternatiuli meTo-
debis(ADR) Sesaxeb: praqtikuli saxlemZRvanelo variantebis SerCe-
vis Sesaxeb rTuli dialogis warmoebis dros, Jurn. „davis alterna-
tiuli gadawyveta — weliwdeli“, 2014, gv. 200. 
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winaaRmdego faqtobriv Tu samarTlebriv sakiTxebs.  
- arbitraJi ki warmoadgens SejibrebiT process, 

sadac modaveebi irCeven neitralur mesame pirs rom 
moisminos samxilebi da daawesos sanqcia. igi SeiZleba 
iyos savaldebulo an arasavaldebulo procesi. moce-
muli meTodis upiratesoba aris is rom gadawyvetile-
bis mimRebi SeiZleba iyos piri, romelsac davis saganSi 
gamocdileba gaaCnia.12 Tumca mediaciisgan gansxvave-
biT mxareebi ar arian sruliad damoukideblebi. 

 mocemuli saSualebebis Sesaxeb informaciis mi-
wodebisas, advokatma upirveles yovlisa unda gamoar-
kvios Tu ra iqneba klientis saqmisa da interesebisTvis 
upiratesi da amis mixedviT SeaCeros arCevani erT-erT 
maTganze. 

 
4.2. mediaciis upiratesobebis gamokveTa 
 
Tu gaviTvaliswinebT im garemoebas, rom mediacia 

siaxlea saqarTvelos samarTalsivrceSi da saqarTve-
los ssk-Si 2011 wlis 20 dekembers Sesuli cvlilebis 
Sedegad damkvidrda, ar unda gagvikvirdes rom sazoga-
doeba informaciis simwires ganicdis. aqedan gamomdi-
nare, dResdReobiT warmomadgenels ormagi pasuxis-
mgebloba akisria klientis informirebulobis kuTxiT. 
ra aris mediacia da rogor mimdinareobs procesi. aseve 
unda daanaxon kontrasti samarTalwarmoebis sxva pro-
cesebTan SedarebiT.  

 mediaciis upiratesobebze saubrisas unda gamoik-
veTos Semdegi garemobebi: 

 mediaciis bunebis ganmarteba; 
 mediatoris roli, rogorc procesis mmarTve-

li, molaparakebebis fasilitatori da megzu-

                                                            
12 iqve. 
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ri SeTanxmebis misaRwevad;  
 kerZo Sexvedrebis SesaZlebloba, rogorc me-

diatorTan aseve mxolod klientsa da advo-
kats Soris; 

 advokatma da klientma unda ganixilon yvela 
SesaZlo varianti davis gadasawyvetad. sakiT-
xebi, romlebzec klients eqneba ufro meti Se-
saZlebloba SeTanxmebis misaRwevad da minima-
luri pirobebi, rasac klienti unda daTan-
xmdes; 

 advokats unda hqondes gulaxdili saubari me-
diaciis procesis Rirebulebaze, drosa da Se-
saZlo riskebze13; 

 gamoarkvios klientis interesebi- daexmaros 
klients daafiqsiros misi pozicia da intere-
sebi, aseve saukeTeso gzebi Sedegis misaRebad. 
aseve sasargeblo iqneba meore mxaris interese-
bis gaTvaliswineba, raTa moxdes gansazRvra 
Tu rogor SeiZleba mowinaaRmdegis taqtikis 
Sesabamisi SeTanxmebis miReba; 

 dasaxos strategiebi saboloo Sedegis misaRe-
bad14. 

mediaciis upiratesobebis gamokveTa, rogorc ze-
moT aRiniSna, mniSvnelovania im mxriv, rom igi siaxles 
warmoadgens qarTuli sazogadoebisTvis. Sesabamisad, 
es valdebuleba xels Seuwyobs met informirebulobas 
da aseve gazrdis gamoyenebadobis ricxvsac. 

 
                                                            
13 Lang M., From Advocate to Advisor: The Role of The Lawyer in Mediation, 2010, 
<https://www.mediate.com/articles/langlawyerrole.cfm>.  
14 Walker M., Guidelines for Lawyers in Mediations, ADR Bulletin, Vol. 9, No.8, 
Article 3, 2007, 151, 
https://epublications.bond.edu.au/cgi/viewcontent.cgi?referer=https%3A%2F%2F
www.google.ge%2F&httpsredir=1&article=1399&context=adr. 
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4.3 formaluri samarTalwarmoebisgan gansxvavebuli 
rolebi mediaciaSi 

 
rogorc wesi, advokatis profesia moiTxovs Semtev 

pozicias da brZolas klientis interesebis dasacavad. 
Tumca, iqidan gamomdinare, rom mediacia mniSvnelovnad 
gansxvavdeba sasamarTlo samarTalwarmoebebisgan, war-
momadgenlis rolic gansxvavebulia. sxvadasxva informa-
ciebTan erTad, klienti informirebuli unda iyos war-
momadgenlis saxecvlili rolisa da urTierTTanamSrom-
lobis principebis Taobazec15.klients unda ganemartos, 
rom advokatis movaleobas, ukompromisod daicvas misi 
interesebi, upirispirdeba mediaciis procesis araSejib-
rebiTi xasiaTi da SeTanxmebaze orientirebuloba, rac 
advokatis saxecvlil rols ganapirobebs da SesaZloa, 
molaparakebis procesSi garkveul daTmobebze wasvlac 
gaxdes saWiro. advokatis keTilsindisierebis, da gul-
modginebis principebi ise unda iqnes Sesrulebuli, rom 
mediaciis mizans, molaparakeba SeTanxmebiT dasruldes, 
safrTxe ar Seeqmnas. 

advokati miCveulia SejibrebiT procesSi arsebul 
wesebs, rac mediaciis principebs ewinaaRmdegeba. Sesaba-
misad, yvelaze meti Zalisxmeva sWirdeba mas rom gaiTavi-
sos axali eTikuri valdebulebebi: iyos keTilsindisie-
ri nebismier dros, ar gamoiyenos iseTi saSualebebi rac 
process gawelavs an meore mxares zians miayenebs. maT-
Tvis yvelaze didi gamowvevaa im mxaresTan erT magidaze 
yofna da SeTanxmebis misaRwevi mzaoba, visTanac sasamar-

                                                            
15 ABA Model Rules of Prof’l Conduct (2002), miTiTebulia statiaSi: Sherrill J. 
A., Ethics for Lawyers Representing Clients in Mediation, American Journal of 
Mediation, Vol. 6, 2012, 2,  
<http://www.americanjournalofmediation.com/docs/JOHN%20SHERRILL%20Ethics
%20for%20Lawyers%20Representing%20Clients%20in%20Mediation.pdf>  
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TloSi ipaeqrebda, rogorc mopasuxe mxaresTan. advokat-
warmomadgenlebisTvis mediaciis procesSi gansaxorcie-
lebeli qmedebebi sisusted aRiqmeba, miuxedavad imisa 
rom miRweuli SeTanxmeba misi klientisTvis sasurveli 
Sedegis miRwevas uzrunvelyofs. 

cxadia, am cvlilebebis gaTaviseba Tavad advokat-
warmomadgenlebisTvisac rTuli aRmoCnda. aqedan gamom-
dinare, savaraudoa rom klientisTvisac igi didi siaxle 
iqneba. advokatis Secvlili roli pirdapir gavlenas ax-
dens mis monawileobaze, radganac am SemTxvevaSi mxares 
ufro meti pasuxismgebloba ekirseba gadawyvetilebis 
miRebaze. samwuxarod, qarTuli sazogadoeba yovelTvis 
ufrTxis iseT situaciebs sadac maszea didi pasuxismgeb-
loba. am SemTxvevaSi, advokatma igi unda gaamxnevos da 
daanaxos Tu raoden sasargeblo iqneba misTvis urTier-
TTanamSromlobiT gadawyvetilebis miReba. 

 
3.  mediaciis arCevis Semafrexebeli garemoebebi- 

advokatebis Sinagani winaaRmdegoba mediaciasTan 

 
iuridiul literaturaSi arsebobs e.w. ‘’karibWis 

mcvelis~ Teoria (Gate’s Keeper theory), romlis mixedviT ad-
vokatebi Zalian did rols asruleben mediaciis ganviTa-
rebaSi. Sesabamisad, maTi interesis arqona erTgvar ka-
ribWed aRimarTeba da ra Tqma unda, es did gavlenas moax-
dens klientzec. gamomdinare iqidan, rom advokat-klien-
tis urTierTobaSi dominirebuli roli uWiravs advo-
kats, swored mas aqvs imis uflebamosilebac rom klienti 
Tavisi gavleniT CamoaSoros mediacias16. 

sainteresoa Tu ratom aqvT aseTi winaaRmdegoba 
                                                            
16 Rans B., Lawyers and Mediation, Vol.5 yearbook on Arbitration and Mediation, 
Article 25, 2013, 412 
<https://elibrary.law.psu.edu/cgi/viewcontent.cgi?article=1104&context=arbitratio
nlawreview> 
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advokatebs mediaciis institutis mimarT. mediaciasa 
da advokatebs Soris damokidebuleba didi xnis ganmav-
lobaSi sakamaTo iyo. debatebi ki warmoSobs mTel rig 
kiTxvebs: ewinaaRmdegebian advokatebi mediacias? ar 
icnoben isini kargad process? aris mediacia kultu-
rul SeusabamobaSi maT standartebTan? arsebobs fi-
nansuri upiratesobebi, rac aiZulebs advokatebs zur-
gi aqcios mediacias?17 

rac danamdvilebiT SeiZleba iTqvas aris is, rom 
mediaciis gamoyenebadoba saqarTveloSi aris Zalian 
dabal doneze. saqmeebis ricxvi ki Sesabamisad — Zalian 
mokrZalebuli. erTgvar Semaferxebel faqtorad ki ad-
vokati gvevlineba.  

upirveles yovlisa, did problemas warmoadgens 
konservatuli damokidebulebis SenarCuneba Zvel in-
stitutebTan. advokatebi TiTqos TavianTi surviliT 
‘’dabrmavebulebi~ arian da kulturul barierebs inar-
Cuneben, radgan ver wydebian SejibrebiT process. maSin 
rodesac tradiciuli SejibrebiTi procesis dros ad-
vokati yvelanair saSualebas iyenebda mowinaaRmdege 
mxaris argumentebis dasasusteblad, axla, mediaciis 
procesSi mas swored am mowinaaRmdegesTan erTad 
uwevs urTierTSeTanxmebis miRweva. aseve advokati Ta-
vis yvelaze mniSvnelovan amocanad isaxavda, rom yve-
laze mTavari SesZleboda — gavlena moexdina Tavisi 
sityviT mesame pirze, romelic iyo saboloo gadawyve-
tilebis mimRebi piri. mediaciis SemTxvevaSi es situa-
cia Zireulad aris Secvlili, radgan gadawyvetilebas 
iRebs ara mesame piri, aramed TviTon mxareebi. 

aseve erT-erTi mizezi ratomac ar surT advoka-
tebs saqme daiWiron mediaciasTan aris Sesabamisi ga-

                                                            
17 Clark B., Lawyers’ Resistance in Construction Mediation, January 2012. 
<https://www.mediate.com/articles/ClarkB1.cfm> 
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naTlebis ar qona. Tumca maT amis SesaZlebloba am bo-
lo dromde arc ki hqoniaT. dResdReobiT situacia ga-
mosworebulia, arsebobs sxvadasxva saxis programebi, 
magaliTad, zogierTi maTgani danergilia saswavlo da-
wesebulebebSi. ufro metic, mTel rig qveynebSi arse-
bobs igi sasamarTlos bazazec, romelic sTavazobs 
treningebs rogorc iuristebs ise araiuristebs. imi-
saTvis rom mediaciis instituti optimalurad da efeq-
tianad iyos gamoyenebuli, ganaTleba uzrunvelyofi-
li unda iyos yvela iuristisTvis. ganaTlebaSi igulis-
xmeba ara mxolod Teoria, aramed praqtikuli unar-Cve-
vebi, rac procesis mimdinareobis dros aris saWiro18. 

zemoT CamoTvlilTan erTad, mniSvnelovania eko-
nomikuri sargeblis momentic. arsebobs mosazreba rom 
SejibrebiTi procesi ufro met Semosavals aZlevda 
advokatebs, xolo mediacia xarjebs ufro zogavs. 

saboloo jamSi, SeiZleba iTqvas, rom swored es Se-
maferxebeli garemoebebi axdens gavlenas davis gadaw-
yvetis procedurebis SerCevaze da mediaciis nakleb 
gamoyenebadobaze. amitomac mniSvnelovania dainergos 
advokatebisTvis saganmanaTleblo programebis- tre-
ning-seminarebis Catareba da maTi maqsimaluri infor-
mirebuloba davis alternatiul saSualebebze. mxo-
lod am gziT SeiZleba aRmarTuli ‘’karibWis dangreva~. 

 
 
 

                                                            
18 Riskin L.L., Mediation and Lawyers,Vol.43., Issue 1, Ohio State Law Journal, 
1982,55.  
<https://kb.osu.edu/bitstream/handle/1811/65180/OSLJ_V43N1_0029.pdf> 
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daskvna 
 
mocemul statiaSi ZiriTadi yuradReba gamaxvile-

bulia advokatis movaleobebze, romelic mas ekisreba 
klientis konsultirebis etapze. es stadia erT-erTi 
sakvanZoa, gamomdinare iqidan, rom swored am dros xde-
ba davis gadawyvetis proceduris SerCeva. sworad Ser-
Ceuli procedura ki sasurveli Sedegis miRwevis sawin-
daria. Sesabamisad, advokatis valdebuleba klientis 
informirebaze unda iyos ganmtkicebuli sakanonmdeb-
lo doneze. amis aucilebloba gamomdinareobs saqar-
TveloSi arsebuli situaciidan, sadac mediaciis da 
zogadad, davis alternatiuli gadawyvetis saSualebe-
bi ganviTarebis etapzea. advokatebi ki jer kidev for-
malur warmoebas aniWeben upiratesobas da ver eguebi-
an axal SeTanxmebaze orientirebul proceduras. swo-
red aseTi qmedebebis gamo ewodebaT maT iuridiul li-
teraturaSi ''karibWis mcvelebi'', anu mediaciamde gzis 
Semaferxeblebi. 

warmodgenil statiaSi dawvrilebiT ganimarta am 
mdgomareobis mizezebi, aseve ganxilul iqna is qmedebe-
bi, rac advokatma konsultirebis etapze unda ganaxor-
cielos. rekomendaciis saxiT unda iTqvas, rom am prob-
lemebis aRmosafxvrelad, upirveles yovlisa, aucile-
belia advokatebis gadamzadeba da maqsimaluri infor-
maciis miwodeba davis alternatiuli gadawyvetis pro-
cedurebze. garda amisa, saWiroa kanonmdeblobiT gan-
mtkicdes advokatis valdebuleba arsebul procedu-
rebze klientis informirebasTan dakavSirebiT. es 
xels Seuwyobs rogorc mediaciis institutis ganmtki-
cebas, agreTve davis efeqturad, urTierTSeTanxmebiT 
da sasurvel Sedegze orientirebulad gadawyvetas. 
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abstraqti 

mocemuli naSromi Seexeba iseT problemur 
da aqtualur sakiTxs, rogoricaa, meuRleTa Tana-
sakuTrebis problema da asaxva praqtikaSi.  

naSromi efuZneba doqtrinisa da sasamarTlo 
praqtikis analizs, ucxouri samarTlebrivi sis-
temebis mier gaTvaliswinebul konceptualur 
midgomebs meuRleTa TanasakuTrebis sakiTxTan 
dakavSirebiT.  

naSromSi aRwerilia meuRleTa TanasakuTre-
bis ganviTarebis istoriuli aspeqtebi msofliosa 
da saqarTveloSi, misi socialuri buneba, misi re-
gulirebis SedarebiT-samarTlebrivi mimoxilva, 
21-e saukunis moTxovnebis Sesabamisi kanonmdeb-
lobis SemuSaveba da sasamarTlo praqtikis anali-
zi.

kvlevis zogadmeTodologiur safuZvels Se-
adgens: Semecnebis sayovelTao zogadmecnieruli, 
kerZomecnieruli, SedarebiTi, istoriuli, idiog-
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rafiuli da empiriul-analitikuri meTodebi.  
avtorTa mizania, ganixilos zemoaRniSnuli 

sakiTxi samarTlebriv WrilSi, mimoixilos meuR-
leTa TanasakuTrebis sakanonmdeblo regulireba 
qarTul samarTlebriv sivrceSi, gaakeTos aqcenti 
mTavar problemur da aqtualur sakiTxebze, gai-
ziaros saerTaSoriso gamocdileba aRniSnul sa-
kiTxTan mimarTebiT, miawodos mkiTxvels axali 
midgomebi da Sexedulebebi, raTa Camoiyalibon 
swori pozicia. 

 
sakvanZo sityvebi: meuRleTa TanasakuTreba; 

saqorwino xelSekruleba; qorwineba; qonebrivi 
uflebebi; individualuri sakuTreba; saerTo sa-
kuTreba; Tanasworuflebianobis principi.  

 
 

Sesavali 
 
mocemuli naSromi Seexeba, iseT aqtualur da 

probolemur sakiTxs, rogoricaa — meuRleTa Tanasa-
kuTrebis problema, misi sakanonmdeblo regulireba 
da am sakiTxTan dakavSirebiT arsebuli sasamarTlo 
praqtikis Sefaseba.  

naSromi eyrdnoba kvlevebs, aseve, rogorc qar-
Tul, ise ucxour literaturas. gamoyenebulia gaeros 
fondis mier warmoebuli kvleva da ucxoeli mecniere-
bis axali da gansxvavebuli mosazrebebi meuRleTa Ta-
nasakuTrebis problemis aRmofxvris gzebTan dakavSi-
rebiT. 

qveynebis kanonmdeblobaSi ZiriTadi adgili uka-
via qonebrivi urTierTobebis regulirebas, romlebic 
iqmneba ojaxSi qonebis da sarCos miRebis mizniT. qoneb-
rivi uflebebi da qonebrivi movaleobebi mniSvnelovan 
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rols asrulebs meuRleTa Soris arsebuli qonebrivi 
urTierTobebis Sinaarsis gansazRvraSi. naSromSi gan-
vixilavT meuRleTa qonebrivi uflebebis mowesrigebis 
sakiTxebs qorwinebis ganmavlobaSi da qorwinebis Sew-
yvetis Semdeg. naSromSi aRwerilia TanasakuTrebis sa-
kiTxis mowesrigeba Tanamedroveobasa da istoriul 
warsulSi, mocemulia misi SedarebiT — samarTlebrivi 
daxasiaTeba, Tanamedrove sakanonmdeblo regulirebis 
dadebiTi da uaryofiTi aspeqtebi. 

qarTuli sasamarTlo praqtika am mxriv saintere-
so da araerTgvarovania, amitom is dawvrilebiT iqneba 
aRwerili. naSromSi saubaria meuRleTa TanasakuTre-
bis problemaze, sazogadoebis damokidebulebaze, war-
modgenilia faqtebi qarTuli da ucxouri realobidan. 
mas erTvis kvlevebi, romlebic realurad asaxavs am 
problemis Sinaarss. 

avtorTa mizania mkiTxvels SesTavazos axali Sexe-
dulebebi da midgomebi da Camoayalibos is Zireuli 
gza, romelic aRmofxvris am problemebs. amasTan, naS-
romis mizans warmoadgens isic, rom meuRleTa Tanasa-
kuTrebis sakiTxis Tanamedrove sakanonmdeblo regu-
lirebaSi cvlilebis Setanis iniciativa warmoCindes. 

 
2. meuRleTa qonebrivi uflebebis mowesrigeba 

Zveli romis samarTlis mixedviT 
 
qorwineba meuRleebs Soris warmoSobs mraval-

mxriv da rTul urTierTobebs. 1 samarTlebrivad regu-
lirdeba meuRleTa Soris arsebuli piradi da qonebri-
vi xasiaTis urTierTobebi. qonebrivi urTierTobebis 
mniSvnelobidan gamomdinare is ufro detaluradaa mo-
wesrigebulil samarTlis normebiT. saqorwino samar-

                                                            
1 Sengelia r., Sengelia e., saojaxo da memkvidreobiTi samarTali, 
Tbilisi, 2015, gv. 111 



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      Georgian and International Law Review  
 

 216

Tlebrivi urTierToba saojaxo — samarTlebriv urTi-
erTobaTa nairsaxeobas warmoadgens. qonebrivi samar-
Tal urTierTobebi meuRleTa Soris — sazogadoebrivi 
urTierTobebia, romlebic maTi saerTo sakuTrebisa da 
materialuri urTierTrCenis gamo warmoiSoba. meuR-
leTa Soris arsebuli qonebrivi urTierTobebis Sina-
arss Seadgens qonebrivi uflebebi da qonebrivi mova-
leobebi.2  

qorwinebis mniSvneloba yovelTvis didi iyo sazo-
gadoebaSi. qorwinebis mizani unda iyos ojaxis Seqmna 
da mas moCvenebiTi xasiaTi ar unda hqondes. amis dastu-
ria bibliaSi aRwerili movlenebic.rodesac abraams 
coli gardaecvala, igi Tavis Svil isaakze nerviulob-
da: „minda davrwmunde, rom mas eyoleba coli, romel-
sac eyvareba. me ar minda, rom roca movkvdebi is marto 
iyos“.3 Teologi vigen gurionis mosazrebiT, Tanamed-
rove periodSi gansakuTrebiT didi mniSvneloba unda 
mieqces, imas rom ojaxur cxovrebaSi SenarCunebuli 
iqnas piris individualoba da identoba. maTi kavSiri 
Tanasworuflebianobis principze unda iyos damyare-
buli. 

sainteresoa meuRleTa qonebrivi ufleba — mova-
leobebis ganviTareba Zveli romis samarTlidan dRem-
de. istoriuli wyaroebi gvawvdian informacias aRniS-
nul sakiTxTan dakavSirebiT.  

qorwineba — romaeli iuristebi mas ganmartavdnen, 
rogorc qalisa da mamakacis Tavisufal da Tanaswor 
kavSirs. sinamdvileSi ki arasodes yofila romSi qali 
mamakacis Tanaswori. romis arsebobis adreul etapze 
qalis uflebebi TiTqmis ar iarsebebda rom ara iusti-

                                                            
2 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv 
122 
3 Lion Story Bible, Vol.5 “Isaac finds a wife,” 4  
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niane VI4, romelmac romaeli qalebis qonebrivi da ara-
qonebrivi uflebebis ganviTarebaSi uaRresad didi 
wvlili Seitana.  

romis samarTlis Tanaxmad arsebobda ori tipis 
qorwineba : 1.cum manu mariti qmris xelSekrulebis qveS-
(qmris xeliT) da 2.sine manu mariti qmris xelSekrulebis 
gareSe -(qmris xelis gareSe). 

1. cum manu mariti qmris xelisuflebis qveS — me -6 
sakunemde qalis qonebrivi da araqonebrivi uflebebi 
qorwinebis Sedgom TiTqmis aRar arsebobda, aqedan ga-
momdinare isini erTmaneTisgan gamijnuli ar iyo. qali 
gaTxovebis Semdeg qmris xelisuflebaSi gadadioda da 
mamis ojaxTan yovelgvar iuridiul kavSirs wyvetda. 
qonebrivi uflebebis kuTxiT, cols araviTari ufleba 
ar hqonda. yvelaferi rac qorwinebamde cols ekuTvno-
da, qmris sakuTreba xdeboda, qorwinebis periodSi co-
lis saCuqrebi qmris sakuTrebaSi gadadioda. colis 
mziTevic ki ar warmoadgenda colis sakuTrebas, isic 
qmris qonebaSi erTiandeboda5. 

2. sine manu mariti qmris xelSekrulebis gareSe — 
gaTxovili qalis piradi da qonebrivi uflebebis far-
glebi Zireulad Seicvala imperator iustinianes re-
formebis Sedegad. qorwinebis periodSi coli inarCu-
nebda sakuTrebis uflebas im qonebaze, rac mas qorwi-
nebamde hqonda, garda amisa, qmars colis gareSe ar Se-
eZlo gamoeyenebina misi sakuTreba. qorwinebamde qalis 
mxaresa da qmars Soris ideboda xelSekruleba (cautio rei 
uxoriae ), es xelSekruleba Tavisi SinaarsiT Zalian hgavs 
„saqorwino xelSekrulebas“. am xelSekrulebis mixed-

                                                            
4 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 3 
5 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 2  



#1, 2019    qarTuli da saerTaSoriso samarTlis mimoxilva      Georgian and International Law Review  
 

 218

viT, ganqorwinebis SemTxvevaSi qals mziTevi sakuTre-
baSi rCeboda. gansakuTrebul regulirebas eqvemdeba-
reboda samziTvo miwis nakveTebi, romelic imperator 
avgustusis mier, qmris uflebebis SezRudvis mizniT 
gamocemuli „iuliusis kanoni samziTvo miwis kanonebis 
Sesaxeb“ iqna mowesrigebuli6.am saxis qorwinebis dros 
mniSvnelovnad izrdeboda qalis piradi da qonebrivi 
uflebebi. mziTevis garda is uflebebs inarCunebda 
qorwinebamde mis sakuTrebaSi arsebul yvela nivTze. 

Zvel romSi, istoriuli ganviTarebis adreul sa-
fexurze, qmris uflebebi ganuzomlad didi iyo, es ki 
iwvevda colis uflebebis STanTqmas. klasikuri epoqis 
romis samarTalSi ganxorcielda Zireuli cvlilebebi, 
magram Tavisufali qorwinebis gavrcelebis epoqaSic 
coli da qmari mainc ar gaTanabrebulan qonebrivi ur-
TierTobis sferoSi. verc romis da verc bizantiis sa-
marTalma ver SeZlo meuRleTa Soris qonebrivi urTi-
erTobebis sferoSi Tanmimdevrulad gaetarebina mo-
destinis Sexedulebebi. orive samarTlebrivi sistema 
cdilobda qorwinebis modestiniseuli ganmartebis re-
alurad ganxorcielebas arsebul sazogadoebaSi, mag-
ram es mxolod gviandeli samarTlis sistemebis meSveo-
biT moxda. Tavisufali qorwinebis warmoSobis idea em-
saxureboda mamakacisa da qalis uflebebis gaTanabre-
bas. dawesda mziTvis instituti, garda amisa mziTvis 
nacvlad, romelic qmris gamgeblobaSi gadadioda, co-
li meuRlisgan iRebda winasaqorwino saCuqars. saqor-
wino saCuqari zogierTi mkvlevaris azriT, ara romau-
li, aramed aRmosavluri warmoSobisaa. rogorc saqor-
wino saCuqris mesakuTres, qals ekuTvnoda qorwinebis 
drois manZilze misi nayofi.  

                                                            
6 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 3 
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eklogis mixedviT, mziTevi da saqorwino saCuqari 
qmris xelSi saqorwino miznebs emsaxureboda da qorwi-
nebis Sewyvetis dros orive ubrundeboda cols. mzi-
Tevsa da saqorwino saCuqarze sakuTrebis ufleba 
cols ekuTvnoda. eklogis arsebobam didi roli Seas-
rula gviandeli bizantiuri samarTlis Camoyalibebis 
procesSi. eklogis mixedviT aRiarebuli iqna meuRle-
Ta qonebis nawilobrivi erToba. 

 
3. meuRleTa qonebrivi uflebebis regulireba 

Zvel qarTul samarTalSi 
 
saxarebis moZRvrebis mixedviT qorwineba sxvadas-

xva sqesis iseTi pirTa kavSiria, sadac igulisxmeba maTi 
xorcieli da sulieri erToba, amitom aq TiTqmis ar Se-
iZleba erT mxareze mxolod movaleobebi iyos, xolo 
meoreze — uflebebi.  

 „didi sjulis kanonSi“ qorwinebis ganmartebas ax-
lavs SeniSvna misi ZiriTadi Tvisebebis Sesaxeb: fiziku-
ri, eTikuri da religiur — iuridiuli. 

pavle mociquli qorwinebis saidumlos Semdegnai-
rad ganmartavs: colni TvsTa qmarTa daemorCleniT, 
viTarca ufalsa. rameTu qmari ars Tav colisa, qriste 
Tav ars eklesiisa, da igi Tavadi ars macxovari guami-
sai. aramed viTarca eklesiai daumorCilebel ars qris-
tesa egreca colni TvsTa qmarTa yovliTa“ (efe-
sel.5;22-25;31-32). 

qarTul sinamdvileSi meuRleTa TanasakuTrebis 
ganxilvisas yuradReba unda mivaqcioT niSansa da piri-
sanaxavs. TiTqos niSani bizantiuri saqorwino saCuqris 
analogiuria, Tumca niSani saqorwino xelSekrulebis 
uzrunvelyofis saSualebaa da ara saqorwino saCuqari. 
qarTuli feodaluri sazogadoebis sinamdvileSi gar-
kveviT iyo gamijnuli erTmaneTisgan niSani, mziTevi da 
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pirisanaxavi. pirisanaxavi da niSani moxseniebulia Cve-
ulebiTi sjulis sxva normaSic, romlis mixedviT mzi-
Tevi, niSani da pirsanaxavi colis sakuTreba iyo da mas-
ze qmris valebisTvis iZulebiTi gadaxdevinebis miqce-
va ar SeiZleboda. agreTve, ojaxis gayris dros deda an 
dedinacvali uklebliv iRebda niSans, mziTevsa da pir-
sanaxavs. 

xamurabis kanonebSi moxseniebuli SeriqTumi 
mziTvis gansakuTrebuli saxeoba iyo, romelic qaliS-
vils eZleoda mamis saxlidan gaTxovebis win. es qoneba 
qalis sakuTreba iyo da mis qonebriv damoukideblobas 
uzrunvelyofda qmris ojaxSi. qalis sikvdilis Sem-
TxvevaSi SeriqTumi memkvidreobiT rCeboda mis Svi-
lebs, xolo Tu Svilebi ar hyavda SeriqTumi qalis 
mSoblebs ubrundeboda. 

r.xaraZis azriT, xamurabis kanonebis SeriqTumi 
Zalian hgavs qarTuli mziTvis im formas, romelsac sa-
Tavno ewodeboda. saTavno warmoadgenda qalis pirad 
sakuTrebas. xamurabis kanonebi icnobs aseve e.w Terxa-
Tums — Tanxas, romelsac vercxlis saxiT sasiZo sapa-
tarZlos uxdis7. Sua asiriis kanonebis 29-e muxlis mi-
xedviT „ukeTu qali Seva Tavisi qmris saxlSi, misi mzi-
Tevi da yvelaferi, rasac igi moitans Tavisi mamis sax-
lidan an rac ki misca mas misma mamamTilma misi saxlSi 
Sesvlisas — ekuTvnis qalis vaJiSvilebs; misi mamamTi-
lis Svilebma ar unda ganacxadon ufleba. magram, Tu ki 
qmari moiTxovs misgan, mas SeuZlia misces mis romelime 
SvilTagans“. 

qarTuli samarTlis mixedviT qalis aucilebel 
sakuTrebas Seadgenda mziTevi, niSani, pirsaxvevi da sa-
kuTari garjiT Seqmnili qoneba. es yovelive qalis iseT 

                                                            
7 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 14 
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maRal mdgomareobas gviCvenebs, rogoric iyo zogierT 
dasavleTevropul qveyanaSi SuasaukuneebSi. unda aRi-
niSnos, rom saqarTveloSi meuRleTa qonebrivi urTi-
erToba qonebrivi gancalkevebulobis reJimiT xasiaT-
deboda. daviT batoniSvilis samarTlis wignis mixed-
viT „ piris asaxadi da piris sanaxavi arc mtkice da Jam-
sa gayrisa saxlis kacTa Tana ara Cavardeba wilSi“. gay-
ris SemTxvevaSi valSi ojaxis qonebaze gadaxdevinebis 
miqcevis dros, qalis interesebi kanoniT iyo daculi 
da mis pirad qonebas xels ar axlebdnen. saqarTveloSi 
monaTmflobelobis periodSi meuRleTa piradi urTi-
erTobebi regulirdeboda qristianuli religiis dam-
kvidrebis paralelurad da am religiis Sesabamisad, 
romlis mixedviTac qali mamakacis sakuTrebad iTvle-
boda. igi uuflebo iyo Tavisi meuRlis winaSe da unda 
damorCileboda qmars, rogorc ufals. meuRleTa uf-
lebamovaleobebze msjelobisas sainteresoa iakob 
curtavelis literaturuli nawarmoebis „ SuSanikis 
martvilobis“ ganxilva. gansakuTrebul yuradRebas im-
saxurebs erT-erTi epizodi, sadac aRwerilia SuSanikis 
saxlidan wasvla da varsqenis mier iakob xucesisTvis 
davalebis micema, rom mivides SuSanikTan da wamoiRos 
mTeli samkauli, rac iakob xucesma marTlac Seasrula. 
rogorc Cans, wesad yofila meuRlisaTvis saCuqris 
mirTmeva, magram es saCuqrebi cols samudamo sakuTre-
baSi ki ar gadaecemoda, aramed mas es qoneba ekuTvnoda 
mxolod qorwinebis ganmavlobaSi, ganqorwinebisas ki 
saCuqrebi qmars ubrundeboda. amasTan, qalis samkaule-
bis ganmkargvelad qmari gvevlineba. 8 

rac Seexeba me-6 — me-8 saukuneebis cnobebs meuR-
leTa qonebrivi urTierTobebis Sesaxeb, isini TiTqmis 

                                                            
8 WaWua m., meuRleTa qonebrivi uflebebi da movaleobebi (istoriu-
li mimoxilva),Tbilisi, 2013, gv. 18 
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ar asebobs, magram, unda aRiniSnos, rom qali Rebulob-
da mziTevs, hqonda memkvidreobis ufleba da iyo qoneb-
rivi urTierTobis subieqti. 

me-10 — me-13 saukuneebSi colis qonebrivi uflebe-
bis Sesaxeb cnobebs gvawvdis sakanonmdeblo Zeglebi. 
aRbuRas samarTlis 81-e muxlis mixedviT : „diacsa Tu 
qmari moukvdes da Svili ar darCes, mziTebi Tana gah-
yves ukleblad. pirisanaxavi, mziTevi da niSani ekuT-
vnoda cols, qmars ar SeeZlo maTi valSi gadaxda an ga-
xarjva.  

giorgi brwyinvalis samarTlis — „Zeglisdebis“ me-
18 muxlis mixedviT saojaxo qonebaSi qals sruli wili 
ar gaaCnda.  

beqasa da aRbuRas samarTlis wignSi ufro farTo-
daa mocemuli meuRleTa qonebrivi urTierTobebi. aq 
aRniSnulia, rom qalis mziTevi misi upirobo, xelSeu-
vali sakuTreba iyo, Tu is moZrav qonebas warmoadgen-
da.  

me-13 — me-18 saukuneebis saqarTveloSi qali, ro-
gorc meuRle ar warmoadgens sakuTrebis obieqts. 
srulwlovani qali damoukideblad ganagebda sakuTar 
qonebas. coli da qmari erTmaneTTan Sedian sxvadasxva 
saxis qonebriv garigebaSi — gaaCuqon, gayidon, gcvalon 
sakuTari „miudevari“ qoneba. qmari ver gaasxvisebda 
colis qonebas misi nebarTvis gareSe. saqarTvelosTvis 
ucxo iyo aRmosavleTis qveynebisTvis damaxasiaTebeli 
colis sruli uufleboba.  

saqarTveloSi feodalizmis periodisaTvis ar 
aris damaxasiaTebeli sruli Tanasworuflebianoba, 
Tumca CvenTan arsebobda civilizebuli qveynebisTvis 
damaxasiaTebeli piradi da qonebrivi urTierTobebis 
samarTlebrivi mowesrigeba. 
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4. saqorwino xelSekrulebis aRwera meuRleTa 
qonebrivi uflebebis regulirebis kuTxiT 

 
rogorc aRvniSneT, qorwineba aris ojaxis Seqmnis 

mizniT qalisa da mamakacis nebayoflobiTi kavSiri, ro-
melic registrirebulia registraciis saxelmwifo or-
ganoSi. 

saqarTvelos samoqalaqo kodeqsSi gansazRvrulia 
saqorwino kontraqtis instituti, romelic cnobilia 
ucxo qveynebis samarTlebrivi sistemisTvis. Tumca, ru-
seTis federaciis saojaxo kodeqsi saerTod ar icnobs 
saqorwino xelSekrulebas. dRevandeli realobis Sefa-
sebiT saqarTveloSi naklebad gavrcelebulia saqorwino 
xelSekrulebis dadebis precedenti, radgan jer kidev 20 
wlis win am instituts saerTod ar icnobda saqrTvelos 
samoqalaqo samarTali, Tumca es sakiTxi TandaTanobiT 
aqtualuri xdeba. es xelSekruleba sakmaod cnobilia ev-
ropis qveynebisTvis, xolo evropamde igi ucxo ar yofi-
la ebraeli erisTvis, is ubralod „kargad daviwyebuli 
Zvelia“. jer kidev 2000 wlis win, mis magaliTad, SegviZ-
lia moviyvanoT- “keTubexsi” (ketubahs) rac iudeur-rabi-
nul enaze iTargmneba rogorc „werili“. igi ideboda we-
rilobiTi formiT da SinaarsiT Zalze daaxlovebuli 
iyo Tanamedrove saqorwino xelSekrulebasTan.9 es Cve-
namde moRweuli pirveli xelSekrulebaa, romelic Sei-
cavs debulebebs meuRleebis ganqorwinebis SemTxvevaSi 
maTi qonebis gayofis pirobebis Sesaxeb. Zveli ebraele-
bis samarTlis Tanaxmad, werilobiT Sesrulebuli (aqe-
dan gamomdinareobs xelSekrulebis saxelwodebac – ”ke-
Tuba” werils niSnavs) saqorwino xelSekruleba daqorwi-
nebis aucilebel pirobas warmoadgenda. 

                                                            
9 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 6 
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sainteresoa,saqorwino xelSekrulebis ganviTare-
bis etapebi. sabWoTa samoqalaqo samarTali am xelSek-
rulebas uzneobad, amoralurad Tvlida da aqedan ga-
momdinare, misi sakanonmdeblo mowesrigebac ar mom-
xdara. qarTul samoqalaqo kodeqsSi saqorwino xelSek-
rulebis regulirebas vxvdebiT samoqalaqo kodeqsis 
ZalaSi Sesvlidan — 1997 wlidan. giorgi TurmaniSvilis 
ganmartebiT, saqorwino kontraqti warmoadgens samo-
qalaqo garigebis saojaxo samarTlebrivi xelSekrule-
bis saxes. 

saqorwino kontraqtis mimarT gamoiyeneba is wese-
bi, romlebic saerToa yvela sxva saxis garigebisTvis, 
im gansxvavebiT, rom specifikur pirobebsa da daTqmebs 
awesrigebs samoqalaqo kodeqsSi arsebuli saqorwino 
kontraqtis institutSi Semavali normebi. kanonmdebe-
li ar gvTavazobs saqorwino kontraqtis cnebas.  

ssk-s 1173-e muxlis mixedviT saqorwino kontraqti 
SeiZleba daidos mxareTa mier rogorc qorwinebis re-
gistraciamde, aseve qorwinebis registraciis Semdeg 
nebismier dros. am mxriv, sainteresoa sxva qveynebSi ar-
sebuli praqtika. evropisa da aSS-s praqtikis mixedviT, 
saqorwino kontraqtebis 78% ideba qorwinebis regis-
traciamde,xolo danarCeni 22% -qorwinebis registra-
ciis Semdeg. 

Tu saqorwino xelSekruleba kanonisgan gansxvave-
bulad aregulirebs meuRleTa qonebriv urTierobebs, 
upiratesoba eniWeba xelSekrulebas. meuRleTa Soris 
warmoSobil qonebriv urTierTobaTa samarTlebrivi 
regulirebis procesSi daculia TiToeuli maTganis 
nebis Tavisuflad gamovlena. maT SeuZliaT xelSekru-
lebis safuZvelze gaaerTianon mTeli TavianTi qoneba. 
aseTi qoneba SeiZleba iyos rogorc individualuri sa-
kuTrebis obieqtebi, aseve Tanaziari sakuTrebac. Se-
saZlebelia mxolod individualuri da Tanaziari qone-
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bis gansazRvruli nawilis gaerTianeba. danarCeni nawi-
li kvlav inarCunebs kanonis maTTvis dadgenil samar-
Tlebriv reJims. 

meuRleTa Soris saqorwino kontraqtiT qonebrivi 
urTierTobebis mowesrigebis erT-erT TvalsaCino ma-
galiTs warmoadgens msoflioSi cnobili tenoris lu-
Cano pavarotisa da misi meuRlis saqorwino xelSekru-
leba, romlis mixedviTac TiToeul maTgans individua-
luri sakuTrebis uflebiT ekuTvnoda erTad cxovre-
bis periodSi SeZenili qoneba10. sainteresoa msoflioSi 
yvelaze axalgazrda milioneris da cnobili biznesme-
nis — Snapchat-is generaluri direqtoris, evan Spigelis 
saqorwino kontraqti, romlis mixedviTac ganqorwine-
bis SemTxvevaSi meuRle verafers miiRebs misi qonebi-
dan. aRniSnuli sakiTxi inspiraciis wyaro gaxda av-
stralieli mwerlisTvis — tim vintonisTvis,romelmac 
2 wigni dawera qorwinebidan warmoSobil problemeb-
ze,romlis mogvarebac xelSekrulebiT gacilebiT mar-
tivad SeiZleba. 

saqorwino xelSekrulebiT SeiZleba ganisazRvros 
SemosavlebSi TiToeuli meuRlis monawileobis piro-
bebi. garda amisa, SesaZloa mowesrigdes TiToeuli me-
uRlis mier saojaxo xarjebis gawevis wesi, magaliTad 
yovelwliuri dasasvenebeli, samkurnalo miznebisTvis 
saxsrebis gamoyofa da sxva. meuRleebs SeuZliaT sa-
qorwino xelSekrulebiT SeTanxmdnen ganqorwinebis 
SemTxvevaSi qonebis gayofis weszec.saqorwino xelSek-
rulebis dadeba savaldebulo ar aris, igi mxareebis 
survilzea damokidebuli. Tumca, misi dadebis SemTxve-
vaSi is meuRleTa Soris qonebrivi uflebebis da mova-
leobebis ganawilebis sakiTxis momwesrigebel xasiaTs 

                                                            
10 Sengelia r., Sengelia e., saojaxo da memkvidreobiTi samarTali, 
Tbilisi, 2015, gv. 191-192 
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iZens. saqorwino xelSekruleba unda pasuxobdes nebis-
mieri xelSekrulebisTvis kanoniT wayenebul zogad 
moTxovnebs. masSi unda iyos mocemuli xelSekrulebis 
aucilebeli rekvizitebi. 

 
4.1. Tanasworuflebianobis sakiTxis ganxilva 

meuRleebis qonebriv urTierTobebSi 
 
saqarTvelos samoqalaqo kodeqsis 1152-e muxlis 

mixedviT : “saojaxo urTierTobebSi meuRleebi sargeb-
loben Tanabari piradi da qonebrivi uflebebiT da 
ekisrebaT Tanabari movaleobani“11. meuRleTa Tanaswo-
ruflebianoba saojaxo samarTlebriv urTierTobaTa 
mniSvnelovani principia. mas safuZvlad udevs saqar-
Tvelos konstituciis 36 -e muxlis pirveli punqtis Si-
naarsi : „qorwineba emyareba meuRleTa uflebriv Tanas-
worobasa da nebayoflobas“.samoqalaqo kodeqsis 1159 — 
e muxli kidev ufro dawvrilebiT ganixilavs meuRleTa 
Tanasworuflebianobis sakiTxs: „TanasakuTrebaSi ar-
sebul qonebaze meuRleebs aqvT Tanabari uflebebi. am 
qonebis floba, sargebloba da gankargva xorcieldeba 
meuRleTa urTierTSeTanxmebiT“12. SeTanxmeba, rome-
lic raime formiT ewinaaRmdegeba aRniSnul muxls da 
miznad isaxavs romelime meuRlis uflebebis SezRud-
vas, iqneba baTili, rogorc kanonsawinaaRmdego SeTan-
xmeba. miuxedavad imisa, rom „qorwinebis mizezebi sxva-
dasxva wyvilisTvis gansxvavebulia“13 da mxareebs sa-
qorwino xelSekrulebiT SeuZliaT gansxvavebulad mo-
awesrigon garkveuli sakiTxebi, ar SeiZleba romelime 

                                                            
11 ssk, muxli 1152 
12 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 11 
13 Gerrard J., The Times, 19.6.00 
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mxares gaaCndes mxolod uflebebi da meore mxares mxo-
lod movaleobebi. Teologi vigen gurionis mosazre-
biT, Tanamedrove periodSi gansakuTrebiT didi mniS-
vneloba unda mieqces, imas rom ojaxur cxovrebaSi Se-
narCunebul iqnas piris individualoba da identoba. 
maTi kavSiri Tanasworuflebianobis principze unda 
iyos damyarebuli.14 

sainteresoa 1987 wlis saqme Gardiner v. Gardiner15, 
romlis mixedviTac qmarma wamoayena pretenzia movale-
obebis ganawilebis gamo, man erTmaneTisgan gamijna 
„pozitiuri TanasakuTreba“ da „negatiuri TanasakuT-
reba“. man moiTxova valebis Tanabrad gadanawileba16.  

saqarTvelos samoqalaqo kodeqsis 1152-e muxli 
ganamtkicebs meuRleTa Tanasworuflebianobis prin-
cips, xolo 1159-e muxli ufro ganavrcobs am princips. 
saojaxo urTierTobebSi arcerTi meuRle sargeblobs 
upiratesi uflebiT meoris mimarT. sirTuleebi warmo-
iSoba meuRleTa mier saerTo qonebis gankargvis sakiT-
xebze. meuRleTa saerTo qonebis gankargva xdeba maTi 
urTierTSeTanxmebiT. imisaTvis, rom daidos qonebis 
gankargvasTan dakavSirebuli garigeba saWiroa orive 
meuRlis Tanxmoba, maTi nebis gamovlena, amitom maTi 
Tanxmobis SemTxvevaSi orive meuRle gvevlineba gari-
gebis mxared. Tumca, orive meuRlis aucilebeli mona-
wileobis moTxovna gaarTulebda maT mier qonebis gan-
kargvis SesaZleblobas.(magaliTad,Tu erT-erTi meuR-
le mivlinebaSia wasuli), amitom Camoyalibda principi, 
romlis mixedviTac meuRlis mier saerTo qonebis gan-
kargvisas igulisxmeba meore meuRlis Tanxmoba. es 

                                                            
14 Guroian V., ‘An Ethic of Marriage and Family’, in Essays in Orthodox Ethics (Notre 
Dame: 
Notre Dame University Press, 1987), 107 
15 Gardiner v. Gardiner,1987, 54 Sask. R. 246 (Q.B.) 
16 Storey-Bishoff v. Storey-Bishoff, 1994, 2 W.W.R. 390 at para. 21 
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principi cnobilia Tanxmobis prezumfciis saxiT, rac 
gulisxmobs, rom meuRleebma urTierTndobis safuZ-
velze erTmaneTs SeuTanxmes TavianTi moqmedebebi qo-
nebis gankargavsTan dakavSirebiT. mesame pirebi ar ari-
an valdebulni darwmundnen meore meuRlis Tanxmoba 
arsebobs Tu ara, maT ar evalebaT moiTxovon amis da-
mamtkicebeli raime gansakuTrebuli forma. meuRleTa 
SeTaxmebiT wydeba sakiTxi, Tu vin iqneba garigebis su-
bieqti17. 

rogorc vxedavT, Tanasworobuflebianobis mniS-
vneloba xelSekrulebis dadebis dros mniSvnelovania 
da misi daucveloba problemebs iwvevs. 

 
5. meuRleTa TanasakuTrebis sakiTxis samar-

Tlebrivi mowesrigeba da misi SedarebiT-samarTleb-
rivi daxasiaTeba 

 
meuRleTa TanasakuTrebis sakiTxs awesrigebs sa-

qarTvelos samoqalaqo kodeqsi, saojaxo samarTali. 
saerTaSoriso samarTlis kuTxiT, qorwiniebisa da 

meuRleTa TanasakuTrebis mowesrigebis magaliTs war-
moadgens 1988 wlis „Marriage and Matrimonial Property Law 
Amendment Act“.18 

meuRleTa TanasakuTrebis gansakuTrebuli reJi-
mia kvebekSi, luizianaSi, safrangeTSi, samxreT afrika-
Si, italiaSi, germaniaSi, SveicariaSi. Tumca, am qveyneb-
Sic SesaZlebelia mxareebi daqorwindnen am SeTanxmebis 
dadebis gareSe. 5 qveyanam, maT Soris holandiam, xeli 
moawera haagis konvencias, romelic ZalaSi Sevida 1991 
wlis 1 seqtembers da romlis mixedviTac mxareebs SeeZ-

                                                            
17 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
141 
18 Marriage and Matremonial Property Law Mentment Act, 1988, section 25 
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loT aerCiaT ara mxolod is reJimi rac maT qveyanaSi 
arsebobda, aramed misgan gansxvavebuli reJimic Tu sa-
xeze iqneboda namdvili qorwineba. 

saqarTvelos samoqalaqo kodeqsSi gansazRvrulia 
saxelSekrulebo qonebrivi urTierTobebis mniSvnelo-
vani sakiTxebi : saqorwino xelSekrulebis cneba, misi 
dadebis, Sinaarsis, formis Secvlisa da Sewyvetis wesi. 

 
6. qorwinebis registraciis mniSvneloba 
 
ssk 1151-e muxlis Tanaxmad: meuRleTa uflebamo-

valeobebs warmoSobs mxolod saqarTvelos kanonmdeb-
lobiT dadgenili wesiT registrirebuli qorwineba. 

qorwinebis registracia dawesebulia rogorc sa-
xelmwifo interesebis uzrunvelsayofad, ise TviT me-
uRleTa da maTi Svilebis piradi da qonebrivi uflebe-
bis dacvis mizniT19. qorwinebis registracia uzrun-
velyofs meuRleebisa da maTi Svilebis interesebis ga-
morCeulad dacvas, gansxvavebiT araregistrirebul 
qorwinebaSi myofi pirebisgan. qorwinebis registraci-
is arsebobisas saxelmwifos SeuZlia Tavis saqmianobaSi 
gaiTvaliswinos sxvadasxva demografiuli monacemebi, 
rogoricaa, mosaxleobis Semadgenloba, Sobadobis 
mdgomareoba, qorwinebaTa da ganqorwinebaTa tenden-
cia20. gaakontrolos qorwinebaTa kanoniereba da Tavi-
dan aicilos im pirTa daqorwineba, romelTac ar SeuZ-
liaT Seqmnan myari ojaxi da hqondeT srulfasovani 
STamomavloba. registrirebuli qorwineba meuRleebsa 
da maT Svilebs uqmnis sabinao, materialuri, samemkvid-
reo, sapensio da socialuri dacvis sxva uflebaTa gan-

                                                            
19 Sengelia r., Sengelia e., saojaxo da memkvidreobiTi samarTali, 
Tbilisi, 2015, gv. 72 
20 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
86 
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xorcielebis garantirebul SesaZleblobas.  
mxolod registrirebuli qorwineba warmoSobs me-

uRleobriv ufleba–movaleobebs. sxva organoebSi an 
eklesiaSi registrirebuli qorwineba araviTar iuri-
diul Sedegebs ar warmoSobs. xSirad dasaqorwinebeli 
pirebi uars amboben registrirebul qorwinebaze, im mi-
zeziT, rom ar surT warmoeSvaT garkveuli tipis val-
debulebebi. saqarTvelosgan gansxvavebiT, indoeTSi 
qorwineba aucileblad unda iyos registrirebuli, 
1955 wlis indoeTis kanoni qorwinebis Sesaxeb specia-
lur ritualebsac ki iTvaliswinebs. qorwineba rome-
lic ar iqneba registrirebuli gabaTildeba da namdvi-
lad ar CaiTvleba, xolo pasuxismgebeli mxareebi SesaZ-
loa 1 TviT daapatimron an jarima daakisron. 

 
7. meuRleTa qonebrivi uflebebi qorwinebisas 
da ganqorwinebisas moqmedi saqarTvelos samo-
qalaqo kodeqsis mixedviT 
 
qorwinebisas meuRleTa qonebrivi urTierTobebi 

Semdegnairad regulirdeba.saqarTvelos samoqalaqo 
kodeqsis 1152 — muxlis mixedviT, saojaxo urTierTo-
bebSi meuRleebi sargebloben Tanabari piradi da qoneb-
rivi uflebebiT da ekisrebaT Tanabari movaleobani. 

arsebobs meuRleTa individualuri da saerTo sa-
kuTreba. individualuria TiToeuli meuRlis is sakuT-
reba, romelic mas daqorwinebamde ekuTnoda, aseve is, 
romelic qorwinebis ganmavlobaSi miRebulia memkvid-
reobiT an CuqebiT,individualuri sargeblobis nivTe-
bi, Zvirfaseulobis garda, Tundac qorwinebis ganmav-
lobaSi iyos SeZenili meuRleTa saerTo TanxebiT, CaiT-
vleba im meuRlis sakuTrebad, romelic sargeblobs am 
nivTebiT. xolo meuRleTa saerTo sakuTrebaa yvelafe-
ri is, rac maT qorwinebis ganmavlobaSi SeiZines. im qone-
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bis gayofisas, romelic meuRleTa TanasakuTrebas war-
moadgens, meuRleTa wili Tanabaria, Tu maT Soris Se-
TanxmebiT sxva ram ar aris gaTvaliswinebuli.sayurad-
Reboa, rom xSirad, erT-erTi meuRle muSaobs da arCens 
ojaxs, meore ki eweva saojaxo saqmianobas, uvlis Svi-
lebs da ara aqvs damoukidebeli Semosavali. aseT Sem-
TxvevaSic, Tundac mxolod erTi meuRlis SemosavliT 
SeZenili qoneba, saerTo sakuTrebad iTvleba. 

saqorwino xelSekrulebis ZiriTad nawilSi SeiZ-
leba gansazRvrul iqnes meuRleTa erTad cxovrebis pe-
riodSi SeZenili qonebis calkeuli saxeebis samarTleb-
rivi reJimi. magaliTad, SeiZleba meuRleebma xelSekru-
lebaSi gaiTvaliswinon, rom erT-erTis saxelze sakre-
dito dawesebulebaSi Setanili anabari, Tundac igi er-
Tad cxovrebis periodSi iyos Seqmnili, warmoadgens me-
anabris individualur sakuTrebas an samewarmeo saqmia-
nobis ganxorcielebis gziT miRebuli Semosavali im me-
uRlis individualur sakuTrebad CaiTvalos, romelmac 
miiRo igi an kidev erTad cxovrebis periodSi Zvirfase-
uloba ganqorwinebis SemTxvevaSi CaiTvalos im meuRlis 
individualur sakuTrebad, romelic sargeblobda ase-
Ti nivTebiT. magaliTad, erT-erTi meuRlis kuTvnili 
bina misi kapitaluri remontis Semdeg, romelic Catar-
da orive meuRlis saxsrebiT, ar gadaiqceva Tanaziar sa-
kuTrebad an erT-erTi meuRle qorwinebis periodSi Re-
bulobs uflebas Tavis naTesavebs misces meuRlis indi-
vidualuri agarakiT sargeblobis ufleba, xolo gan-
qorwinebisas ki unda uzrunvelyos agarakis dauyovneb-
liv gaTavisufleba. 

qorwinebis ganmavlobaSi, erT-erT meuRles ar 
aqvs ufleba meore meuRlesTan SeuTanxmeblad gaasxvi-
sos saerTo qoneba. meuRlis Tanxmobaa saWiro ara mar-
to saerTo qonebis gasxvisebisas, aramed qonebis SeZe-
nis drosac, Tu fuli, riTac unda moxdes qonebis Seze-
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na, warmoadgens meuRleTa saerTo TanasakuTrebas.21 
wilis gasxviseba aris uflebis gasxviseba. samoqa-

laqo kodeqsi qonebad aRiarebs ara marto nivTebs, ara-
med aramaterialur qonebriv sikeTesac. „mewarmeTa ka-
noni“ ar iTvaliswinebs raime daTqmas meuRleTa Tana-
sakuTrebaSi arsebuli wilis gankargvis Sesaxeb. masze 
vrceldeba saojaxo samarTlis yvela is norma, rome-
lic awesrigebs meuRleTa TanasakuTrebis samarTleb-
riv reJims, maT Soris samoqalaqo kodeqsis 1159-1160- e 
muxlebiT gaTvaliswinebul moTxovnas meuRleTa Tana-
sakuTrebaSi arsebuli qonebis urTierTSeTanxmebiT 
gankargvis Sesaxeb. aqedan gamomdinare, samoqalaqo ko-
deqsis 1159-1160- e muxlebis mixedviT, Tu erT-erTi me-
uRle warmoadgens komerciuli sazogadoebis partni-
ors da misi wili SeZenilia registrirebuli qorwine-
bis ganmavlobaSi, am wilis gasxviseba mas SeuZlia meore 
meuRlis Tanxmobisas.22 meuRleebi gansazRvrul qoneb-
rivi urTierTobebs amyareben mesame pirebTanac.prob-
lemuria sakiTxi mesame pirebis mimarT meuRleTa im sa-
valo valdebulebebTan dakavSirebiT, rac warmoiSoba 
qorwinebis periodSi meuRleebis mier dadebuli gari-
gebis safuZvelze. 23 

valis sakiTxi piradi da saerTo valis SemTxveveb-
Si gansxvavebulad wydeba. erT-erTi meuRlis piradi va-
lis gadaxda xdeba mxolod misi piradi kuTvnili qone-
bidan saerTo sakuTrebaSi, meore meuRle pasuxs ar 
agebs aseTi valisTvis, saerTo valis SemTxvevaSi ki 
orive agebs pasuxs. meuRleTa saerTo valebi iyofa qo-
nebaSi maTi kuTvnili wilis Tanazomierad. saerTo va-

                                                            
21 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 56 
22 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
155 
23 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
160 
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lebis dafarvisTvis qonebis arasakmarisobis SemTxve-
vaSi, meuRleebi valdebulni arian solidarulad agon 
pasuxi TiToeulis piradi wilidan.24 meuRleTa qoneba-
ze gadaxdevinebis miqceva SeiZleba moxdes agreTve ma-
Ti arasrulwlovani Svilebis mier sxva pirTa sicoc-
xlis, janmrTelobis, dqonebisaTvis zianis miyenebis 
SemTxvevaSi.25 

meuRleTa TanasakuTreba wydeba qonebis gayofiT. 
TiToeuli mxare xdeba im nawilis mesakuTre, romelic 
mis gayofamde meuRleTa saerTo TanasakuTrebaSi iyo. 
aseTi gayofa SeiZleba moxdes mxareTa SeTanxmebiT. Tu 
aseTi SeTanxmeba ar arsebobs, maSin sakiTxs wyvets sasa-
marTlo, aseTi gayofisas, Tu es gayofa exeba mesame pi-
ris uflebebs, masin dava qonebis gayofis Sesaxeb ar Se-
iZleba gadawydes ganqorwinebis saqmis ganxilvisas, 
Tumca es ar gulisxmobs mesame piris moTxovnebis ugu-
lebelyofas. 

meuRleTa TanasakuTrebaSi arsebuli qonebis ga-
yofis sakiTxi ZiriTadad ganqorwinebis dros wyde-
ba.Tumca qoneba SesaZloa gaiyos qorwinebis ganmavlo-
baSic. ganqorwinebisas saerTo sakuTrebaSi wilis gan-
sazRvris moTxovnis ufleba aqvs TiToeul meuRles, 
maT Soris imasac, romelis saxelzec ar aris registri-
rebuli es qoneba. ganqorwinebisas qonebis gayofa xde-
ba naturiT, sagani iyofa imgvarad, rom sabolood Ti-
Toeuli meuRlisTvis gadacemuli nivTebis Rirebule-
ba Seesabamebodes saerTo qonebaSi misi kuTvnili wilis 
moculobas. im SemTxvevaSi, roca aseTi Tanabrobis miR-
weva SeuZlebelia, maSin im mxares romelmac saerTo qo-

                                                            
24 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
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25 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
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nebaSi arsebul Tavis wilze naklebi qoneba miiRo, unda 
gadaeces fuladi kompensacia. Tu saerTo qonebis gayo-
fisas aRmoCnda rom gasayof obieqtTa Soris aris sura-
Tebis koleqcia, biblioTeka, sacxovrebeli saxli, rom-
lis naturiT gayofa ver xerxdeba, sasamarTlos SeuZ-
lia igi erT-erT meuRles gadasces, xolo meores kom-
pensaciis saxiT gadasces sxva qoneba an fuli, an es qo-
neba gansazRvros TiToeuli meuRlis kuTvnilad saer-
To wiladi sakuTrebis uflebiT. qonebis gayofisas sa-
samarTlo iTvaliswinebs meuRleTa survils miiRon 
nivTi, TiToeuli mxaris profesiul moTxovnilebebs, 
maT ekonomikurs mdgomareobas. meuRleTa saerTo qo-
nebis gayofisas arasrulwlovani Svilebis sargeblo-
baSi arsebuli nivTebi ar eqvemdebareba gayofas.26 

anabris gayofis moTxovnis ufleba aqvs mxolod im 
meuRles, romelic meanabresTan registrirebul qor-
winebaSi imyofeba.. 

meuRle, romelmac fuladi kompensacia miiRo, mo-
valea uari Tqvas nivTiT sargeblobaze, Tu sacxovre-
bel saxlsSeexeba sakiTxi, maSin gaaTavisuflos sacxov-
rebeli sadgomi.  

Tu gasayofi qoneba SeZenilia meuRleebis mier, 
rogorc qorwinebis ganmavlobaSi mopovebuli saxsre-
biT, ise im saxsrebiT, romelic maT qorwinebamde ekuT-
vnodaT, maSin sasamrTlo Tanabar wilad gayofs im qo-
nebas, romelic meuRleebma saerTo saxsrebiT SeiZines 
da am nawils miumatebs TiToeuli meuRlis im wils, rac 
maT qorwinebamde ekuTnodaT.27 

konkretuli saqmis ganxilvisas, sasamarTlo ga-

                                                            
26 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
166-167 
27 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 
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damwyvet mniSvnelobas aniWebs ara im saxsrebis odeno-
bas, rac meuRleebma daabandes qonebis SeqmnaSi, aramed 
xelmZRvaneloben im garemoebebiT, rac davis ganxil-
visTvisaa mocemuli. Tu dadgindeba, rom erT-erTi me-
uRle ar zrunavda ojaxze, ojaxis sazianod axorcie-
lebda qmedebebs, flangavda saerTo qonebas, sasamar-
Tlos am SemTxvevaSi SeuZlia aseT meuRles Seumciros 
wili. wili ar SeiZleba Seumcirdes im meuRles, romel-
sac avadmyofobis an sxva pativsadebi mizezis gamo ar 
SeeZlo saojaxo meurneobis warmarTva. 

kanoni meuRleTa saerTo TanasakuTrebaSi wilis Ta-
nabrobis princips ar ukavSirebs im garemoebas, romelma 
meuRlem ra monawileoba miiRo am qonebis SeqmnaSi, arc 
maTi Sromis xasiaTs mniSvnelobas. „colqmruli urTier-
Tobebis specifika, — aRniSnavs o. s. iofe, -gamoricxavs 
buRaltrul angariSianobas, -vin ramdeni gamoimuSava, ra 
Tanxebi daabanda saerTo meurneobaSi da a. S. Tu coli da 
qmari SeZlebisdagvarad muSaobdnen da erTnairad zru-
navdnen ojaxisTvis, misi interesebisTvis, maT qonebis ga-
yofisas aqvT Tanabari ufleba, TiToeulis xelfasisa da 
sxva Semosavlis odenobis miuxedavad.“28 

 
8.sasamarTlo praqtikis analizi 
 
saqarTvelos samoqalaqo kodeqsi iTvaliswinebs 

meuRleTa qonebrivi urTierTobebis regulirebis ro-
gorc saxelSekrulebo, ise sakanonmdeblo wesebs, Tum-
ca mainc arsebobs ramdenime sadao sakiTxi, romlis ga-
dawyvetac sasamarTlos prerogativaa. 

saqarTvelos uzenaesi sasamarTlos gadawyveti-
lebiT „eklesiuri qorwineba samarTlebriv Sedegebs ar 
warmoSobs, ssk-s 1151-e muxlis Tanaxmad meuRleTa uf-

                                                            
28 CikvaSvili S., saojaxo samarTali, Tbilisi, me-4 gamocema, 2004, gv. 172 
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leba-movaleobebs mxolod moqalaqeobrivi mdgomareo-
bis registraciis organoSi registrirebuli qorwineba 
warmoSobs“. 29 

mniSvnelovani sakiTxia profesiuli saqmianobis-
Tvis saWiro nivTebis bedi TanasakuTrebis gayofisas. 
ssks- 1165-e muxli imperatiulad gansazRvravs, rom 
profesiuli saqmianobisTvis saWiro nivTebi gadaecema 
im meuRles, romelsac aRniSnuli saqmianobisTvis 
sWirdeba. mocemuli muxlis farTod gageba dauSvebe-
lia da masSi ar unda moviazroT is teritoria sadac 
aRniSnuli nivTebia ganTavsebuli, uzenaesi sasamar-
Tlos ganmartebiT sakasacio sasamarTlo miiCnevs, rom 
„kasatoris profesiuli saqmianobisTvis saWiro nivTs 
warmoadgenda ara uZravi qoneba, sadac SemoqmedebiTi 
saxelosno unda ganTavsebuliyo aramed mxolod auci-
lebeli nivTebi, rac mas dasWirdeboda arqiteqtor-di-
zaineris samuSaos Sesasruleblad, magaliTad, funji, 
saRebavebi, molberti da sxva.“ 30uzenaesi sasamarTlos 
amave gadawyvetilebaSi31 yuradReba aris gamaxvilebu-
li privatizebiT miRebul qonebaze. aRniSnuli metad 
mniSvnelovani sakiTxia qorwinebis periodSi privati-
zebiT miRebuli qonebis bedis gadawyvetisTvis. saqar-
Tvelos samoqalaqo kodeqsis 1161-e muxlis „b“ qvepun-
qtis mixedviT meuRlis individualur sakuTrebad Ca-
iTvleba iseTi nivTi, romelic qorwinebis ganmavloba-
Si miRebulia CuqebiT32, xolo privatizacia Tavisi bu-
nebiT hgavs Cuqebis xelSekrulebas. saqarTvelos uze-
naesi sasamarTlos ganmartebiT „marTalia, saxelmwifo 

                                                            
29 saqarTvelos samoqalaqo kodeqsi, muxli 1151 
30 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 44 
31 as-414-738-05  
32 saqarTvelos samoqalaqo kodeqsi, muxli 1161 
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aRniSnul qonebas usasyidlod gadascems moqalaqes, 
magram es urTierToba ar aris samoqalaqo kodeqsiT 
dadgenili Cuqebis saxelSekrulebo urTierTobis 
identuri. mocemul SemTxvevaSi moqalaqesa da saxel-
mwifos Soris ideba ara kerZosamarTlebrivi xelSek-
ruleba, rasac samoqalaqo kodeqsi aregulirebs, ara-
med administraciuli garigeba saxelmwifom rogorc 
damqiravebels, ise misi ojaxis wevrebs misca saSuale-
ba, gamxdariyvnen binis mesakuTreebi. aRniSnulis gaT-
valiswinebiT, mocemul SemTxvevaSi samarTlebrivad 
qonebaze ufleba mopovebuli aqvs kasatoris meuRle-
sac, miuxedavad imisa, rom nominalurad mTeli sadavo 
qonebis privatizeba ganxorcielebulia mxolod kasa-
toris saxelze.“ 

meuRleTa saerTo qoneba aris qoneba, romelic me-
uRleebma erToblivad SeiZines. Tu erTi meuRle meo-
risgan iyidis binas, aRniSnuli sakiTxis gadawyveta gav-
lenas moaxdens ganqorwinebis Semdeg nasyidobis sagnis 
bedze. uzenaesi sasamarTlos ganmartebiT „ar arsebobs 
meuRleTa erToblivi neba qonebis SeZenisaTvis. piri-
qiT, erTi meuRle asxvisebs mis sakuTrebaSi arsebul 
nivTs, xolo meore meuRle iZens mas. aq meuRleebi indi-
vidualurad gankargaven maT uflebebs da maT SeuZle-
belia warmoeSvaT TanasakuTreba am nivTze.“33 

saqarTvelos samoqalaqo kodeqsis 1166-e muxliT 
daregulirebulia wilis kompensacia sakuTrebis gayo-
fisas.34 sainteresoa am kuTxiT arsebuli sasamarTlo 
praqtika. uzenaesi sasamarTlos erT-erTi saqmeze saa-
pelacio sasamarTlom miiCnia, rom vinaidan amJamad sa-
davo avtomanqana mesame piris sakuTrebaSia, amitom m. g-

                                                            
33 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 15 
34 saqarTvelos samoqalaqo kodeqsi muxli 1166 
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is moTxovna avtomanqanis Rirebulebis naxevris kom-
pensaciis Sesaxeb usafuZvloa, xolo uzenaesi sasamar-
Tlos miTiTeba aRniSnulTan dakavSirebiT aris Semde-
gi: „saapelacio sasamarTlos ssk-s me-5 muxlis pirveli 
nawilis (kanonis analogiis) safuZvelze 1166-e muxli 
muxlebis safuZvelze unda ganesazRvra sadavo avto-
manqanis Rirebuleba da emsjela m. d-is sasargeblod am 
Rirebulebis naxevris z. g-isaTvis dakisrebis Taoba-
ze.“meuRleebis Soris TanasakuTrebis gayofis wesebs 
awesebs saqarTvelos samoqalaqo kodeqsi, Tumca mra-
val muxlSi amovikiTxavT iseT daTqmas, rogoricaa „Tu 
saqorwino xelSekrulebiT sxva ram ar aris gaTvalis-
winebuli“ Tumca gasarkvevia SesaZlebelia Tu ara qo-
nebrivi sakiTxebis daregulireba mxareTa Soris sxvag-
vari SeTanxmebis (da ara saqorwino xelSekrulebis) sa-
fuZvelze. uzenaes sasamarTloSi arsebuli erT-erTi 
saqmis fabulis mixedviT: sanotaro wesiT mxareTa So-
ris damowmda SeTanxmeba, romlis Tanaxmad, mosarCelem 
Tanxmoba ganacxada ganqorwinebaze da aRniSna, rom „qo-
nebrivi pretenziebi ara aqvs da ar eqneboda momaval-
Si“. uzenaesi sasamarTlos kolegiam imsjela aRniSnul 
sakiTxze da miiCnia rom „mxareebs Soris qonebrivi sa-
kiTxebi gadawyvetili iyo SeTanxmebis safuZvelze da 
mosarCeles miRebuli hqonda Tavisi wili qoneba“.35 

ganqorwinebisas erT erT umniSvnelovanes da ga-
saTvaliswinebel faqtors warmoadgenen arasrulwlo-
vani Svilebi. ssk-s 1168-e muxliT daregulirebulia 
arasrulwlovani Svilebis interesebis gaTvaliswine-
bis sakiTxi TanasakuTrebis gayofisas.36 sainteresoa 
aRniSnul muxlTan dakavSirebuli sasamarTlo praqti-

                                                            
35rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 15 
36 saqarTvelos samoqalaqo kodeqsis muxli 1168 
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kis gaanalizeba. aRniSnuli normis gamoyenebis aucile-
bel winapirobas warmoadgens ara mxolod arasrul-
wlovani Svilis erT-erT meuRlesTan cxovrebis faqti, 
aramed iseTi garemoebis an garemoebaTa arseboba, ro-
melic sasamarTlos uqmnis myar Sinagan rwmenas, rom pi-
ris (meore meuRlis) TanasakuTrebis ufleba SesaZle-
belia SeizRudos — Semcirdes. sasamarTlos Sinagani 
rwmena unda emyarebodes iseT garemoebebs, romlebic 
calsaxad adastureben arasrulwlovani Svilebis in-
teresebis gaTvaliswinebis aucileblobas. es garemoe-
bebi SesaZlebelia iyos arasaTanado sabinao pirobebi, 
arasakmarisi sacxovrebeli farTi da sxva nebismier 
faqtori, romelic arasrulwlovanis interesSia da mis 
normalur aRzrdas xels uSlis. amdenad, sasamarTlom 
unda daasabuTos, rom arasrulwlovani Svili da mas-
Tan mcxovrebi mSobeli ufro metad saWiroeben sacxov-
rebel farTs, vidre meore mSobeli. sasamarTlos ga-
dawyvetileba miTiTebuli normis gamoyenebisas dasa-
buTebuli unda iyos iseTi faqtobrivi garemoebebiT, 
romlebic adastureben meuRleTa wilis Tanabrobis 
sawyisisasgan gadaxvevis aucileblobas. 37  

sainteresoa, Tu rogori iqneba solidaruli pasu-
xismgeblobis sazogadoebaSi arsebuli wilis bedi gan-
qorwinebisas. uzenaesi sasamarTlos ganmartebiT „mo-
cemul SemTxvevaSi gasaTvaliswinebelia ara mxolod 
meuRleTa ufleba-valdebulebebis gansazRvris Tavi-
seburebebi, aramed, partniorTa ufleba-valdebulebe-
bi, rac kanoniT da wesdebiT maT gaaCniaT erT–erT me-
uRlesTan. saapelacio sasamarTlom unda daadginos 
danarCeni partniorebis Tanxmobis arseboba wilis ga-
yofis Sedegad axali partnioris miRebaze. aseTi Tan-

                                                            
37 rTvelaZe s., evstafiSvili g., TanasakuTrebis bedi ganqorwinebi-
sas, 2016, gv. 16 
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xmobis ararsebobis SemTxvevaSi g. k-es unda mieces r. k-
is wilis naxevris Rirebuleba.“ssk-s 1171-e muxlis Ta-
naxmad, ganqorwinebul meuRleTa TanasakuTrebaSi ar-
sebuli qonebis gayofis Taobaze moTxovnebisaTvis 
dadgenilia xandazmulobis samwliani vada, xolo Tu 
dava exeba saziaro uflebebs, gamoiyeneba 968-e muxlis 
moTxovnebi.38 sainteresoa aRniSnulTan dakavSirebuli 
sasamarTlo praqtikac. yuradReba uda gavamaxviloT 
Tu ra momentidan iwyeba xandazmulobis vadis dineba. 
uzenaesi sasamarTlos gadawyvetilebaSi vkiTxulobT: 
„xandazmulobis vadis denis dawyebis obieqturi momen-
ti ganqorwinebis registraciaa, vinaidan, ganqorwine-
buli meuRleebisaTvis imTaviTve cnobili unda iyos 
moTxovnis uflebis arsebobis Taobaze, miT ufro im pi-
robebSi, rodesac mxareebs Soris qonebrivi davis arse-
boba-ararseboba erT-erTi kriteriumia, rac gansaz-
Rvravs ganqorwinebis sakiTxis gadawyvetis wess.“ 

uzenaesi sasamarTlos gadawyvetilebiT, qorwine-
ba Sewyvetilad iTvleba iusticiis saministros saxel-
mwifo reestris mwarmoebel teritoriul organoSi 
ganqorwinebis registraciis momentidan. 

sasamarTlo praqtiis analizi kidev ufro kveTs 
ganqorwinebisas qonebis gayofasTan dakavSirebul 
problemebs, warmoaCens xarvezebs da gvTavazobs, 
problemis gadaWris axal gzebs. 

 

                                                            
38 saqarTvelos samoqalaqo kodeqsis muxli 1171 
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 daskvna 
 
meuRleTa TanasakuTrebis problema iyo da aris 

erT erTi yvelaze aqtualuri problema qarTul rea-
lobaSi. Cven SevecadeT warmogveCina arsebul sakiT-
xTan dakavSirebuli istoriuli ganviTarebis etapebi, 
agreTve aRgvewera am sakiTxis Tanamedrove sakanon-
mdeblo regulireba da gangvexila sasamarTlo praqti-
ka. 

qarTuli realobisTvis jer kidev ucnobia saqor-
wino xelSekrulebis arsi, romelsac gadamwyveti mniS-
vneloba gaaCnia meuRleTa Soris arsebuli qonebrivi 
davebis gadawyvetisas. saWiroa, qorwinebis xelSekru-
leba farTod damkvidrdes qarTul samarTalsistema-
Si, raTa martivad aviciloT Tavidan TanasakuTrebis 
bedis garkvevis warmoSobili problemebi. 
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