JAMOIIEN Y LIIANIBMANLM LIBIAOIENL NELSGNGISN
INSTITUTE OF GEORGIAN AND INTERNATIONAL LAW

JaAONICN @5 LIIAOId3MMNLM
LO3IMOIENL 3N3aMbLNT3Y

GEORGIAN AND INTERNATIONAL
LAW REVIEW

LO3IBBNIAMM JIMBIEN
ACADEMIC LEGAL JOURNAL

Ne1, 2019

ISSN 2587-5507



JoGgmo s bygMmnsdm@mabm bsdsGoarmab nbbGogn@o

Jo@ommo s bygMmsdmmabm
LsdsMomalb dndmbaemgs

L5539 (36096m JuAEbsma,

Nel, 2019

0563560

e
2:33‘“3@ N
'5%“’&\?\\3\@

359m3 (3931 , I603IEHLITN”
odomobo 2019



»JoBormmo o LogFHmedmEiabm Ladsmmoal 0bbGoGEG0” Batdmag-
396L LadsGmmab bggHmdn Imd8gm MMasbabds(30sl, BmBgmas megaba bag-
8006mdal gobbmM(309mgdobal gyMmbmds 30bmbol 1bgbogbmdal, swsdns-
Bob ggzgmgdoms 39@030b(3980bs ©s LodsMmmgdMagn LobgmdBbagml 360b-
(30393L. mGa060bs300L oDobas LaBoGommol 8g3609Mgdal gobzomamgdal
bgm3dgbymds s Lodmasmgdmng (36mdogMgdobs ©s FoMommdgabgdady
BEbgs. abobyen 8adbgdal JgbobEmmadmow, nbbEadnE0b gomamgddo
Jd90g36s LadsMmmob s30g30Ma FuMmbamo ,JoMormma s bogHmsdmmabm
Lodamomob 8n8mbamgs.” Babsdpgdamy LodsMmmmab gu@mbawmon, Mogoo oG-
39em0s. 030 3gMammmo 3o3m(39355, HmIgmay godmazgds Bymabowdo me-
®9G. Jooma s LogHmsdmmabm Lodstmmal 0bbEaGnGo 28 Fyoboom
30B6s nbobagh d93amdn badogxgdal goaadasb.

36939mdn dm3939gmos Logombgda LadsGmmal sf@nommd mgds@o-
3obmb s 393306 gd0m, Bom dmEal mEBmmgomms LadsMmsmby, s@adnsbals
MBmgdoms s 3gidm bLodsMmmemby, badommambs s g3mbmBnzady ©s 8g-
©05(300%9. 33543L 089000, BMI B0bodwgdsmg 3Egdymo LonbGgMHgbm adbgds
LadaMmmob mgds@ogzom ©nbEgMgbgdyma bgdabdoga 3oMmabomgal, dmbo-
doonmggdabomgol, 3Gsg@03mbo og@ab@gdobmgal, Jgbsdsdabo 3mombom dm-
393539 565Ls3mMogHMdm MmMasbads(30930bmgals s Lagsfm o 396dm
Lyd&MMIo ELEJBgdNma oMgdabomgal.

2439, Babsdmgdamyg 3Mgdmmal godm3935da §gdbosncn, mmgabdozn-
0 ©s 5030b0bEMo0mmo Lsg8056mdol 3obbm@(30gmgdal gnmbom, 3obbs-
JNo0Mgdgma bgmomo 35080bgb Jotormmo s bogHmsdmmabm badsGommals
0bbEoBEob LEogommgdds: bagoman ammzgmds, oMby ©Yboysd,
335635 bobndgzamds, 65buzs myys393, 63§s 3MA 3903 s J3Mn>3
Mg o353.

© 5.5.0.3. ,JsB 0 gma ©s bdgMHmsdmmabm LsdsMaemab abbGoyEa”

0bbBo@ @b babobbatma bgdsmmgal gomgdy odzgdgmoas gumbamal HgdMmoy3o-
69ds 6g30b3ngcn Lodmamagdoo, 0dbgds gb &gdbogmGo, gmgd@mmbama oy bbgs bo-
dmomgdoo. s3Mmdommmos gm@mbordo Bom8mmagbamoa 8sbamol godmygbgds bysmmb
Lomobopme Jomamgdab gotgdy.

3503338 mds ,I603IHLIC0”, 2019

01502000, 0186, 3. 3MIPNGIM3LAANN N4, @: 5(99) 33 52 02, 5(99) 17 22 30
E-mail: universal505@ymail.com; gamomcemlobauniversali@gmail.com

ISSN 2587-5507



Institute of Georgian and International Law

Georgian and International
Law Review

Academic Legal Journal,

Nel, 2019

January

(o
55
[ Q\@Q\Q

S
Publishing House “UNIVERSAL”
Tbilisi 2019



“Institute of Georgian and International Law” is the organization acting in
the field of Law, which, while undertaking its duties and responsibilities is based
upon the principles of the Rule of Law, respect for Human Rights and the
concept of the Legal State. An organization aims to promote the improvement
and the further development of legal science and strives to ensure the reasonable
degree of the societal legal awareness. In order to fulfill aforementioned
objectives, in the scope of the institute the legal academic journal — “Georgian
and International Law Review” was launched. The presented journal is the first
by number. It is periodic by nature, which will be published twice a year.
Institute of Georgian and International Law aims to take further active steps
towards this direction.

In the journal issues are presented about the actual legal topics, including
refugee law, human rights and the private law, law and economy, as well as
mediation. We believe, people interested in legal field will find the journal
attractive. It is intended for judges, lawyers, for NGOs working in the relevant
field, as well as for those working in the private or public sectors.

Therefore, we would like to thank and acknowledge the contribution for
technical, logistic and administrative assistance provided by the interns of the
Institute of Georgian and International Law in the process of publishing the
collection of these articles. The credits go to: Natali Gloveli, Miranda Dundua,
Natali Korkelia, Gvantsa Sadunishvili, Nanuka Lezhava, Mariam Rogava.

© NGO “Institute of Georgian and International Law”

No Part of this Journal may be reproduced, either by electronic, technical or by any other
means without the prior permission of the Institute. Reference is prohibited without the
citation of the source and only to the reasonable extent.

Publishing House “UNIVERSAL”, 2019

4,A. Politkovskaia st., 0186, Tbilisi,Georgia @: 5(99) 33 52 02, 5(99) 17 22 30
E-mail: universal505@ymail.com; gamomcemlobauniversali@gmail.com

ISSN 2587-5507



J966smab baMgosgom gmemgans:

1.

2.

3aembad dg308330m0 - LodsBnmol EMJGmMMa, LodsGmggmmb 9bagg®-
Lo@9g@ob 3MmBgbmEn

3965396 amdadyg - LodaMommab mJGma, 93Mm3al Mbagg@Lbodg@nl
sbmz069dmn 3GmgpgbmEin

bg050 3330bmbos - LodsMmob MG, Mdamobob mos MboggMbo-
&980b 3Bmygbmmo

dom3zs Juyfesdy - badommmonl s 3sgdonmo emd@mMo, anmed mogem-
ogomadal bobgmmdob ¢6aggMbnd ol 3Emygbmma

&0dmaman ds@gGo —1.D., bagdommggmmb ¢b03gMbo@gdob sbmzamgdama
3mgqgbmen

Jo@anmgbmgsba §q4bEab MgosdEmea

30996 1960396L0& 98 0L sbmz0Mgdnma 3Mmggbmma

Editorial Board

Malkhaz Begiashvili — Ph.D., Professor at University of Georgia
Kakhaber Goshadze — Ph.D. Associate Professor of Law, European
University

Zviad Gabisonia — Phd.D., Professor at Thilisi Open University

Shalva Kurdadze — Academic Doctor of Law, Professor at Guram
Tavartkiladze State University

T.J.A. Barrett — J.D., Associate Professor of Law, University of Georgia

Georgian Language Text Editor

Tamar Chokoraia — Doctor of Philology, Associate Professor at New Vision
University



LOMARIZN

Bobsbogyzomds 7
[0 L1V ] o DOt 9
I YW - 7= T4 ] o P 11

DELFI & DEFAMATION —A BRIEF COMPARATIVE ANALYSIS OF US AND
EUROPEAN LEGAL PERSPECTIVES OF DEFAMATION AND FREEDOM OF
SPEECH

Paramjeet Singh Berwal.........cccovvueiiiiiiiiiiinnnniiinninnennenne. 32
LAW AND ECONOMIC REALITY—ANOTHER PERSPECTIVE

Tamta Margvelashvili 54
BURDEN-SHARING IN EUROPE: NEW ERA OF
MIGRATION POLICY

0] 330600 33FFOMN0uccrcnrirrirecririnisissessissisessessissisessessesssssssesssnsssesess 76

3II&I300 ITBEIB030 BIHIFI: dTIHIBNL LOIXNL JO-
61160I%I8006 3T BI0IB0 B0 LOdmU1OTROIGOIN M 30-
6119300 8NJm JFXISIMLNSIBN0 8ORIIIBISS

9emgbg dodsdns 99
8IRNSGNS I163TH0CNITX LO3I33()
33> mALIsbsdzaema e 122

I&M36 IZ0) TbO B 0161193006 LBOELRLO&EN) LEMT30SL 01
LOFIHTILEN SRIFNIENL TBTISI01S I36(M3 T LALY-
80&01Mb 3650980300 8N6IL300]: OLOENVENL TBLIB0-
015 9363 IX0) LILIFISHNL I 8NLPE8S LONRIEFL] ()6-
BM&806NNL 8O8M0ILMSNL 3 I0N6007

anmga 3omsbns 168
LBAIERIHS TX 3NHM3I33N 6ILITIH IXIS N
0159306 IBLIBNL FI LIP3 6RMBNbO @S
JIONNZHLNERNLNIHIBNL 3&506CN3IS0b
Fom3LIB33N

3656m g3gM3dgeenncnnnicinininnnincnnes .. 196
O@3MISENL &MZN) FLNIESENL JMEL ILSENHISNL
JBI3 DI LO3NL BORIBIZISNL 36 MGIXP I b
3IHBIZNLOL

356053 3obadg, 36053 333565dyg 213

89IJRLCJ015 01060b0J I ISNL 3613TF0 Lo
ObVOEFO 36599BNJO3N)




Babsbogyzomds

bodomomnmgdmngn Labgmdbogmlb 3dgbgdmmds gobomeg-
30l gofgdg 0bgmngg oy bBoYMo 3o@GgammMass, Hmammn(3 5d-
30060l Logmbmgs Bymol goMgdy. LGGN3YMo dsdnsbo
Bymal gofgdg 8bmemm 30-00b 40 g3y (3M(3benmAL. Lanb-
&9gfgbms, Msdgbo gx89d@Ncos Lbodsmmmgdmogan bLobgem-
36oggmb 339690mmdal 3(309mmda3 3o gobommgdals 03 30bo-
domMo batobbol gofgdg, Mmdgmoa(s o3 306sL36gmal sbo-
dgbgdmo@as o9)(30mgdgma? asbsommgdol LogoGmgdol 30dg-
Bgd0 33mmbyMagos, bmmm Jomdg Lomdamo bLozdomm dm@L
bog3093960L.

bogomnggmmb o43L 36198g6D0s MM sMal ©gdm3Msgo-
a0, bmgosmymo s bodsGmmgdfngn bobgmdbogm. bobgem-
3boggmgdMomdall g5638 30(3900bs o 503356g0emmdals 3Mm-
(3930, Rzgb dmdomsdggdl, 33935 gds 3sLda Lygymsta Bgmo-
mob dg@obos. bodomommalb 3g9(36096Mgdol gob300m56 90l bgem-
dgbymds bom3moagbl Lodsmmmgdfngn Labgmdbogml ddg-
bgdmmdnbogol sgys0mgdgm 3MomMoGg@mm dodsoymg-
3oL, bogommggmmb Labgmdbogmgdfngn @sdmey30gdemmdals
00a9bolb dgdga sMogmma sMmbgdomn badoxo 0gbs gowo-
admmo bLadsMormol 3936096 9d0b gobgomamgdol  3mmboo.
035d0  (30mbobo dmosbMgds Lodommmoalb  mo@gMmsdntal
3M035mPgMmzabn dobal NbOHNB3gmymegs. Lads@ommal mo-

&9o@ el Lboybgg a393m0bgds J39960L LodsMormgdmngo
dgabgdobs o Labdmasmgdol LadsMommgdMogo FnmENMOb

9omazet dohggbgdmo. LadsGmmal Lygmmda oMLgdymo
3mdmgdn@o Ldgznmbgdal 3sdmzggmal, 3gmgzobs s o3 g 3o-
bob3bgmals 3@a@ozmm sbamadL 3o 3obbsnmcgdamo soao-
0 gmdmds 3Oz gboge mo@gfodmado.

JoGogmo s bogMmadmEmabm badsMomal nbbBodnEob
dmgmdamadamo 3(309mmdss Bgmoama dgo@ebmb badstomal
03009300 bggmmb d93amd gobzomsmgdado. 3gdommdm,
30dm3bo©gdmo bLEGsE0gdalb 3MbinMmbo s Jomgsb dbmmme

7



Lomggomgbmgdol dgMhggs 1339 Jommomngdl Ladstommoal dg(z-
bofgdal LygEmmn b gMHgLgdmmo 30Mgdal ambagmyym
oMmEYbmdadg. asbLogmmmgdom LaboboGmmms ol Gog@on,
03 bLBOGngdolb MIg@gbmds g3mmzgbol LodsMmggmmb s
LobmgaMmasmgm Imddgwn ©36Mgndgdamo Mdsmmgbo Labbsog-
m9dmgdol Lodomommolb dozomamol, dogob@Go@@abs ©o
md@mMbG NGl bLEgbEOL. 3ol aoMmes, smbabodbagns
Ebmgm 3OEMEBgLbmMgomsb s gdLb3gMEGgomab sd@oMa me-
6o3dMmMIMMmds, Mmdgmosz dommdal gaboom gobgymon
dbommsggobogol.

Joogmo s bogMmsdm@abm badsMoals abbGodn@o
356gmma boMmeagdgfobs s 3mm3gManabmgal dommdsls

abeol 0bbEG0GYE0L Lot goodom jmmagansl, Gmdgmms dogM

356gmmo  dMmmdobs o Gobesymgdgmn Mhggzgdal aomgdy
oo bomdmbawaqbo 0469dmes 50badbmmo bmdcmalb godm-

(3995. 0bLB0GYG0 03gEmMzbgdl, MmA gsdm(3gds LonbGgmMgbm
046905 LodoMmmal o 3ogdoyMo byghmon snb@gmgbgdymo
6960bdngMa 3oMabogob. sdobmobogg, 0bbGoG G 33mog go-
53Mdgmagdl od@omo bodoggdol goowadsl 53 dndsmoyymy-
d0m, Ld3YMIM0 YRO™ 5@ 0o bgmamal dg@obol 3nmboo.

omad d3dsmes ™335 my@LIs6sIzaman
@o987dbgdco, @o9g7dbgdycro,
oo bFmmemagdgemo 3300980960 3Gmaedgdob

@0 5G M0 b9enddmgobyemn



FOREWORD

A construction of the legal state without the education would
be as illusory, as the human life without the water is. A static
individual can sustain without the water for 30 or some 40 days. It is
interesting to find out to what extent it is effective even an attempt
of building the legal state without sufficient degree of the education
that is basically required for doing so? There is wide variety of
reasons that proves that education is worthy and thus this list of
reasons is not exhaustive at all, but the discussion about those
aspects will bring us far away from the topic.

Georgia claims to be legal, democracy and the social state. In
the process of ensuring the statehood, we the citizens of Georgia,
are obliged to contribute therein. A promoting of the development
of a Legal Science represents to be a necessary condition in the
process of constructing such state. After Georgia regained its
independence several steps were taken and the several measures
were adopted in terms of developing Georgian Legal Scholarly
System. Explicitly, the main emphasis is drawn on providing the
sophisticated base for a wide range of Legal literature. The latter is
the indicator of the legal awareness and the legal culture of the
society. The debate conducted about the problematic topics in the
legal sphere and thus their discussion and the critical analysis of
them is majorly highlighted in the professional literature.

It is a deferential attempt for Institute of Georgian and
International Law to contribute in the further improvement of the
Legal Academic Field. We consider that, announced call for papers
and only selecting the best ones therefrom already indicates on the
reasonable number of the persons interested in the field
mentioned. The fact itself is especially pleasant that the vast
number of the articles were sent by the students from the foreign
and Georgian higher education institutions of the levels of
bachelors, masters and doctorates. Apart from that, the active
collaboration with the foreign experts and professors is worth
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noting and essential, therefore we are delighted to thank them for
the assistance provided.

Institute of Georgian and International Law wishes to thank
the editorial board for the support and the active cooperation
provided. Without their invaluable advices and consultations it
would be overwhelmingly hard to publish the first edition. Institute
hopes that the first edition will be interesting for anyone who is
interesting in the Legal Academic Field of Law. Therefore,
organization is willing to take active steps towards this direction for
further contribution.

llia Badzaghua Lasha Lursmanashvili
Founder, Executive Founder, Head of
Director Academic Department
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DELFI & DEFAMATION — A BRIEF COMPARATIVE ANALYSIS OF US
AND EUROPEAN LEGAL PERSPECTIVES OF DEFAMATION AND
FREEDOM OF SPEECH

T.J.A. Barrett
Associate Professor of Law,
University of Georgia

Abstract:

This article discusses the European Court of Human Rights
case of Delfi AS v Estonia. Freedom of Speech issues and
defamation are discussed. A comparative analysis of
defamation, between U.S. law and European law, is
conducted. The Freedom of Speech protections of the U.S.
Constitution’s 1° Amendment and the European Convention of
Human Rights’ Article 10 are compared.

Keywords: Defamation; Freedom of Speech; Freedom of
Expression; 1° Amendment, US Constitution; Article 10, ECHR;
Epithets; Insults.

Discussion

This article is composed of five sections. The first section
briefly discusses Delfi AS v Estonia. This is a European Court of
Human Rights case with a decision handed down June 2015. The
case concerns comments posted on a news website from an article
that was posted on 24 January 2006; the comments were posted
over the subsequent two days.

This case has a plethora of interesting and novel legal issues.
One of which is EU Law (and the Court of Justice of the European
Union, “CJEU”) v European Convention on Human Rights (and the
European Court of Human Rights, “ECtHR”). Another issue is
whether a certain EU Directive absolves a website, such as a news
website like Delfi, from the material posted by third parties — the
directive does this for Internet Service Providers (“ISPs”), however,
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the ECtHR interpreted this narrowly and held Delfi was not an ISP.
There is reason to believe the CJEU would interpret this term, ISP,
broadly — and, if so, Delfi would be protected (as long as they
removed the offending material promptly when notified of its
existence — which, in this case, they did). Google, YouTube,
Facebook — are these publishers or just open forums? What are
their legal duties and liabilities? These are very important questions
and are still developing.

However, this article focuses on Freedom of Expression, as
relating to the insulting or defamatory comments at issue in Delfi. In
the second section, we will examine what is defamation, from the
US and then the EU perspective, then, in the third section, apply
these interpretations to the comments at issue. In the fourth
section, we will take a wider view and look at the US Constitution’s
1st Amendment Freedom of Speech compared to the ECHR’s Article
10 Freedom of Expression. The fifth section is a brief conclusion.

1. Delfi AS v Estonia

Delfi is “an Internet news portal that published up to 330
news articles a day at the time of the initial dispute. Delfi is one of
the largest news portals on the Internet in Estonia. It publishes news
in Estonian and Russian in Estonia and also operates in Latvia and
Lithuania.”* In response to articles written on the news portal,
approximately 10,000 comments were posted every day.” Delfi, it is
interesting to note, has a Georgian connection; Delfi and Civil
Georgia®, have a collaboration — named The Clarion.*

Comments posted below news articles were usually
anonymous and were posted automatically — Delfi did not screen

! Delfi, para. 11.

2 Delfi, para. 12.

? See: www.civil.ge

* The Clarion is Born. 27 September 2015. Civil Georgia.
www.civil.ge/eng/article.php?id=28600
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comments. There was a language filter in place, which would delete
obscene comments. Delfi posted a “Rules of Comment” which
forbade any comments with obscenities, insults, threats, incitement
to violence or any illegal activities.’ Delfi also had a notice-and-take-
down system — any user could flag a comment as objectionable and
it would be removed.® Additionally, any victim of a defamatory
comment could complain to the company and the comment would
be removed.’

In January 2006, Delfi posted an article “SLK Destroyed
Planned Ice Road”. SLK (AS Saaremaa Laevakompanii) is a public
limited liability company that operates ferries to some of the islands
in the Baltic Sea. The article stated that some ferry routes were
modified so that ice bridges would not be formed. “Ice roads are
public roads over the frozen sea which are open between the
Estonian mainland and some islands in winter.”® By preventing, or
delaying, the ice from forming, people traveling to the islands would
have to pay to use a ferry instead of using the ice road for free.
Consequently, this upset some people who were directly affected.

During the two days after the article was posted, it received
185 comments. The complainant, identified by the court as “L.”, is a
shareholder in SLK. Some of the comments mentioned L. by name
or insinuation. Six weeks after the article, L.’s lawyers wrote to Delfi
complaining of 20 of these posted comments.” They sought the
removal of the comments, as well as approximately €32,000 in
damages. Delfi removed the comments on the day the complaint
was received, but refused to pay damages.

Shortly thereafter, L. began litigation in Estonian courts. In the
court of first instance, Delfi won. The court ruled that the EU

3 Delfi, para. 14.

6 Delfi, para. 13.

7 1d.

8 Delfi, para. 19.

® The 20 comments can be seen on page 7, para. 18, of the court decision, available
at: http://hudoc.echr.coe.int/eng?i=001-155105
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Directive on Electronic Commerce®, and the corresponding
enabling Estonian statute, excluded liability. L. appealed and the
initial court decision was quashed. The Estonian Supreme Court
declined to consider a further appeal. The court of first instance,
applying the appellate court ruling, held the EU Directive was not
controlling, and, consequently, ruled for L.

A number of comments, however, were vulgar in form; they
were humiliating and defamatory and impaired L.’s honour, dignity
and reputation. The comments went beyond justified criticism and
amounted to simple insults. The court concluded that freedom of
expression did not extend to protection of the comments concerned
and that L.’s personality rights had been violated. L. was awarded
EEK 5,000 (EUR 320) in compensation for non-pecuniary damage.™

Delfi appealed to the appellate court, and then to the
Estonian Supreme Court; both courts upheld the trial court’s
judgement. The Supreme Court held that the EU Directive did not
apply to Delfi. Instead, Delfi and the anonymous writers of the
comments were both ‘publishers’ of those comments.*? Therefore,
L. could sue either or both.

Delfi appealed to the European Court of Human Rights
(“ECtHR”). In October 2013, the Chamber issued its judgment. The
Chamber recognized the differing positions of the parties
concerning Delfi’s connection to the comments:

According to the Government, the applicant company was to
be considered the discloser of the defamatory comments, whereas
the applicant company was of the opinion that its freedom to
impart information created and published by third parties was at
stake, and that the applicant company itself was not a publisher of
the third-party comments.”

 pirective 2000/31/EC of the European Parliament and of the Council
11 .
Delfi, para. 27.
12 Delfi, para. 14.
B Delfi, para. 27.
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The Chamber declined to rule on the application of Estonian
law, which was up to the Estonian courts. The Chamber did consider
Delfi’s argument that the Estonian government’s interference
violated their rights to freedom of expression under Article 10,
European Convention of Human Rights (“ECHR”). The Chamber held
“that the restriction of the applicant company’s freedom of
expression had pursued the legitimate aim of protecting the
reputation and rights of others.”** Regarding the comments
themselves, “the Chamber noted that there was no dispute that the
comments in question had been of a defamatory nature.”” The
Chamber held there was no violation of Article 10.

Delfi appealed this decision to the Grand Chamber. The Grand
Chamber, by 15-2 vote, upheld the Chamber’s decision. The court
did not truly analyze the comments, but described them as “clearly
unlawful’ [... and] that the majority of the comments are, viewed on
their face, tantamount to an incitement to hatred or to violence
against L.”*® The court went on to say that the comments “mainly
constituted hate speech and speech that directly advocated acts of
violence.”"’

Some commenters have argued that the court appeared to
blur the distinction between defamation, insults, and hate speech.18

2. Defamation Analysis

This section will examine the legal analysis for defamation.
We will first consider this from a US perspective. This analysis will
include a discussion of UK defamation law, which is similar to US;
although they both have the same starting point, they both
developed distinctly. Next we will consider the perspective of

' Delfi, para. 63.

1 Delfi, para. 64.

16 Delfi, para. 114.

v Delfi, para. 117.

'8 Also see: Guillemin.
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European law, discussing German and French law specifically, as
well as some prior ECtHR decisions.

2.1. US (&UK) analysis

Defamation in the US is more restricted than in Europe; to
claim defamation in the US it is required the statement be 'a false
statement of fact' and 'tending to harm the reputation' of the
plaintiff — in other words, simple cuss or swear words are not
defamatory, neither are epithets. Statements that may qualify in
some European countries as defamatory would not be considered
as defamatory in the US. Further, the US has a strong safeguard for
freedom of speech — the 1° Amendment of the US Constitution.
Whether speech is “Offensive speech” or “hate speech” is
immaterial in US law; however, there is a movement to adopt a
more European understanding of the 1 Amendment, and certainly
“hate crimes” are created increasingly more by statute.

Regarding the twenty comments that are the basis for Delfi, it
is likely almost all, if not all, would not qualify as defamatory in the
us.

So let us first take a step back and define defamation. Under
Anglo-American law, defamation is distinguished as either ‘Slander’
or ‘Libel’, depending on whether it was oral, spoken aloud, or if it
was in writing. It was easier to be awarded damages for libel —
because it was considered more permanent; the spoken word being
fleeting.

According to Black’s Law Dictionary, defamation is:

1. The act of harming the reputation of another by making a
false statement to a third person.e If the alleged defamation
involves a matter of public concern, the plaintiff is constitutionally
required to prove both the statement's falsity and the defendant's
fault. 2. A false written or oral statement that damages another's

16



T.J.A. Barrett — Delfi & Defamation — A Brief Comparative Analysis of US
and European Legal Perspectives of Defamation and Freedom of Speech

reputation.™

According to the Restatement (First) of Torts:

A communication is defamatory if it tends so to harm the
reputation of another as to lower him in the estimation of the
community or to deter third persons from associating or dealing with
him.

Laws against defamation seek to “protect a person’s interest
in their reputation. Defamation presents particular problems, as any
law which protects reputation will also impinge on freedom of
speech.””! Comparing UK and US treatment of defamation, it was
commonly stated that US provided greater protection for speech;
UK provided greater protection to reputation.?? This was in no small
part owing to the 1 Amendment, which will be further discussed
below.

According to English law, for a statement to be defamatory: it
must ‘tend to lower the claimant in the estimation of right- thinking
members of society generally’®

Defamation concerns reputation more than actual harm.
“First, defamation is essentially an attack on reputation. If a person
says that a businessman runs his business dishonestly or
incompetently, this is defamatory. But, if it is [falsely] stated that
the business has closed down, this is not defamatory, although
financial loss may be caused.”?*

To establish defamation, the following elements must be
proven: “(a) a statement of fact; (b) that is false; (c) and
defamatory; (d) of and concerning the plaintiff; (e) that is published
to a third party (in written or otherwise tangible form)...”*

9 Black’s Law Dictionary, gt Ed., p 479

0 Restatement (First) of Torts § 559 (1938).
z Cook, Law of Tort, p 406.

2 5ee Cook, p 406 and chapter 20 generally.
2 Sim v Stretch [1936] 2 All ER 1237, 1240.
2 Cook, p 410-411.

% Glasser, p 49.
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Truth is an absolute defence in the US* and the UK*’. That is
to say, if the defendant can establish the disputed statement is in
fact true, then the claimant loses.

In a landmark case, the US Supreme Court in New York Times
v Sullivan stated:

“Thus, we consider this case against the background of a
profound national commitment to the principle that debate on
public issues should be uninhibited, robust, and wide-open, and that
it may well include vehement, caustic, and sometimes unpleasantly
sharp attacks on government and public officials.”?®

In that case, the court held that when claiming defamation
against a public figure, actual malice was required — a high burden,
above negligence or recklessness.” This is not normally required,
only when the statement is against a public official. Therefore, it is
much more difficult for a public figure to win a defamation action.

The principle of "fair comment" afford[ed] legal immunity for
the honest expression of opinion on matters of legitimate public
interest when based upon a true or privileged statement of fact.

As this statement implies, comment was generally
privileged when it concerned a matter of public concern, was upon
true or privileged facts, represented the actual opinion of the
speaker, and was not made solely for the purpose of causing
harm.*

In a more recent case, Sarah Palin v. New York Times, a trial
court dismissed a defamation suit by a politician (a former vice
presidential candidate) explaining “if political journalism is to
achieve its constitutionally endorsed role of challenging the
powerful, legal redress by a public figure must be limited to those
cases where the public figure has a plausible factual basis for

% peters, p. 1091. Zimmerman, 312.

2 Glasser, p 210.

8 NY Times v Sullivan, 376 US 254 (1964), 270.

2 NY Times v Sullivan, 376 US 254 (1964)

3% Milkovich v. Lorain Journal Co., 497 US 1 (1990), 12.
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complaining that the mistake was made maliciously, that is, with
knowledge it was false or with reckless disregard of its falsity.”>!

The statement must contain a fact that can be proved false.
Some statements cannot be proved false and are, therefore, not
defamatory.

Thus, unlike the statement, “In my opinion Mayor Jones is a
liar," the statement, "In my opinion Mayor Jones shows his abysmal
ignorance by accepting the teachings of Marx and Lenin," would not
be actionable. ... a statement of opinion relating to matters of public
concern which does not contain a provably false factual
connotation will receive full constitutional protection.*

Attempts to avoid defamatory statements by slight
equivocations are not sufficient: One “can not just add ‘i think..." or
‘in my opinion...” to avoid a provable fact — this does not change it
to an opinion.”**

Milkovich holds that “rhetorical hyperbole” or “vigorous
epithet[s]” are a distinct type of speech — and “are neither meant
nor understood to be factually accurate”, and hence not
defamatory.®® If it is not a verifiable fact, it cannot be defamatory.
Therefore, insults, eptithets, swears — are not (normally)
defamatory.

In a recent case, the 9" Circuit Court of Appeals, a step below
the Supreme Court, ruled that language that claimant had engaged
in “ ‘illegal activity’, including ‘corruption’, fraud, deceit on the
government, money laundering, defamation, harassment, tax
crimes, and ‘fraud against the government’ ... paid off ‘media’ and
politicians and may have hired a hit man to kill her” was not
defamatory.*

31 sarah Palin v New York Times, Southern District of New York. Available:
http://www.medialaw.org/images/medialawdaily/08.29.17nyt.pdf
32 Milkovich v. Lorain Journal Co., 497 US 1 (1990), 19-20 (emphasis added).
33 . .
Milkovich, 19.
3 Milkovich and see Hansen, 54.
35 Obsidian Finance Group v Cox, 9™ Circ. 2014, p16.
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Courts have “held that even consumer complaints of non-
criminal conduct by a business can constitute matters of public
concern.”® Speech regarding these issues, should have a higher
level of protection.

In a fairly recent California case, the court considered an
offensive epithet.

The accusation that plaintiffs are top-ranking “Dumb Asses”
cannot survive application of the rule that in order to support a
defamation claim, the challenged statement must be found to
convey “a provably false factual assertion.” ... A statement that the
plaintiff is a “Dumb Ass,” even first among “Dumb Asses,”
communicates no factual proposition susceptible of proof or
refutation. It is true that “dumb” by itself can convey the relatively
concrete meaning “lacking in intelligence.” Even so, depending on
context, it may convey a lack less of objectively assayable mental
function than of such imponderable and debatable virtues as
judgment or wisdom. To call a man “dumb” often means no more
than to call him a “fool.” One man’s fool may be another’s savant.
Indeed, a corollary of Lincoln’s famous aphorism is that every
person is a fool some of the time.

Here defendant did not use “dumb” in isolation, but as part of
the idiomatic phrase, “dumb ass.” When applied to a whole human
being, the term “ass” is a general expression of contempt essentially
devoid of factual content. Adding the word “dumb” merely converts
“contemptible person” to “contemptible fool.” Plaintiffs were
justifiably insulted by this epithet, but they failed entirely to show
how it could be found to convey a provable factual proposition. ...
[“the dispositive question is whether a reasonable fact finder could
conclude the published statement declares or implies a provably
false assertion of fact”].) If the meaning conveyed cannot by its

3¢ Obsidian Finance Group v Cox, 9™ Circ. 2014,
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nature be proved false, it cannot support a libel claim.?’

In Barrett v. Rosenthal, very offensive statements were
considered to have no provably false assertions of fact:

... is arrogant, bizarre, closed-minded; emotionally disturbed,
professionally incompetent, intellectually dishonest, a dishonest
journalist, sleazy, unethical, a quack, a thug, a bully, a Nazi, a hired
gun for vested interests, the leader of a subversive organization,
and engaged in criminal activity (conspiracy, extortion, filing a false
police report, and other unspecified acts.)

Dr. Polevoy is dishonest, closed-minded; emotionally
disturbed, professionally incompetent, unethical, a quack, a fanatic,
a Nazi, a hired gun for vested interests, the leader of a subversive
organization, and engaged in criminal activity (conspiracy, stalking
of females, and other unspecified acts) and has made anti-Semitic
remarks.

The court ..[held these comments were] not actionable
because they contained no provably false assertions of fact.
Plaintiffs do not challenge that ruling.*®

Thus, an insult is not necessary defamation. The insults
described by the Delfi case would not be considered defamation
under US law.

2.2. EU Legal Analysis (France & Germany)

Now let us transition across the Atlantic and consider
defamation in a European context, before we go on and examine

% Vogel v Felice, 6™ Circuit, 127 Cal. App. 4th 1006 (2005) (Internal citations
omitted; emphasis added).

38 http://www.casp.net/california-anti-slapp-first-amendment-law-
resources/caselaw/california-courts-of-appeal-cases/barrett-v-rosenthal/
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the Delfi comments themselves.

“In Germany, as in France [and in most European states],
defamation traditionally has been thought of as a crime rather than
a tort.”*

In France, Defamation is codified as: “Every allegation or
imputation of a fact which impugns the honour or esteem of the
person or the corporation to whom or to which the fact is imputed
is a defamation.”® This is a drastically different definition of
defamation than the common law definition. Indeed, the very
concept is distinct from the Anglo-American understanding.

Defence is a truth; however, it is limited to the sphere of
private life (i.e., if it is something considered very private or
personal).

“Criticism of goods and services cannot amount to defamation
[...] if it does not involve a criticism of a legal or physical person.”*
France also has a cause of action for Insult.*?

In Germany, “Defamation [...] is primarily a crime”.** Germany
includes criminal offenses for what may be defamation or injurious
falsehoods™ as well as insults.” Therefore, in Germany freedom of
expression is limited by the crimes of defamation and insult, and
also the right to privacy — which is a much stronger right than in the
US.*® Although Germany includes a free speech right, in Article 5 of
the German Constitution, this is with express limitations and is
subordinate to the right of ‘human dignity’.*’

Both Germany and France have the criminal offense of

39 Markenisis, p 403.

a0 Youngs, 431, quoting the French Code Civil, article 1382.
4 Youngs, p433.

a2 Youngs, p434.

3 Markesinis, p 27.

* Youngs, p 435-436.

s Markesinis, p 76 & 411.

4 Markesinis, p 411.

47 Krotoszynski, p 1556.
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“insult” — obscene gesture, epithets, cursing. Normally, such insults
are considered protected speech under US law. “Thus, whereas in
Germany this has often led to a greater protection of privacy, in
America the emphasis on freedom of speech has often had the
reverse effect.”*®

Now let us consider some defamation cases that have been
considered by the ECtHR. When Freedom of Expression has been
limited, the court examines it from a 3 prong test:

First there must be an interference with the right under
Article 10(1) of the Convention, then any restriction should be
assessed for acceptability according to a three stage test. The test
requires that the restriction be lawful, achieve a legitimate aim and
be necessary in a democratic society.*

In Castells v Spain, the ECtHR considered a case where a Spanish
citizen was prosecuted for criminal libel for insulting the government.
The court overturned the conviction because the defendant was not
allowed to claim the defense of truth. The court explained the
government could “impose[d]criminal law sanctions on persons who
published lies or accusations ‘formulated in bad faith.””*°

In Lingens v. Austria °* a defamation conviction in Austria was
overturned by the ECtHR. A citizen wrote about a government
official with a NAZI past; the statement included both facts and his
personal opinion. The statements were true, but the defendant’s
opinions were not facts — and because of that the Austrian court
held he could not claim the defence of truth.

Under the Austrian criminal code, defamation of an
officeholder was punishable and proof of truth was the only defense
available. Because Lingens could not prove the truth of his value

8 Markesinis, p 472.

%9 Woods, http://eulawanalysis.blogspot.com/2015/06/delfi-v-estonia-curtailing-
online.html

30 Amponsanah, p 92. (Compare with the malice required in Sullivan v NY Times,
note --)

>t Lingens v. Austria, p 12
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judgments, he was convicted and fined. The European Court
unanimously held that Lingens’ freedom of expression was
breached.

the Court pointed out that political speech is not limited to
facts which are verifiable, but it includes value judgments that are
impossible to prove. So the Court drew a line between the
expression of a personal opinion and facts that affect the reputation
of persons.*

The Court explained: “opinions (value judgments) cannot be
demonstrated and are not susceptible of being proven.”

Although some of the reasoning is different, the result is
remarkably similar to the Supreme Court rulings, such as NY Times v
Sullivan, Getz, and Milkovich. That is, provable facts have to be
distinguished, then evaluated — are they true or false? Statements
that are not provable facts (e.g. opinions), normally are not
defamatory.

In general, it is fair to say the ECtHR has been more
protective of political speech than other types of speech.”® Their
view is “that political speech serves a special role in the pursuit of a
democratic society.”>® Whereas, in the US, one could almost argue
the opposite. Political speech is becoming more and more
regulated, under the guise of “campaign finance reform”; over the
last few years there has been a growing discussion of the
government restricting political speech on the internet.

[In Europe], to escape liability, a defendant in a criminal libel
case has the burden to rebut either a presumption of falsity or bad
faith, or to show fair report. This is nearly the opposite of the
practice in the United States, which requires the [civil] plaintiff to
show both fault on the part of the defendant and falsity in his

32 Amponsah, p 90-91 (emphasis added).
>3 Wright, p 147.
> Wright, p 150.
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statements.”

In US criminal Law, burden of proof is a major consideration.
Any ‘burden shifting’ from the prosecutor to the defence, is not
allowed and will result in any conviction be overturned (with the
limited exception of affirmative defences).

So, now that we have delved into the matter, let us consider:
what is the main difference between the defamation analysis in the
US and Europe? Defamation, by its very nature, is a limit of freedom
of speech. Which one of these objectives will be pursued, at the
expense of the other?

| quoted a US case earlier: “Plaintiffs were justifiably insulted
by this epithet, but they failed entirely to show how it could be
found to convey a provable factual proposition.”*® Insults may be
upsetting, but they are not actionable in a US court of law. | submit
that this goes to the heart of the matter — this is a paramount
distinction between US law and European law.

3. Comments from Delfi

The comments at issue in the Delfi case consist mostly of
epithets and insults.>” An earlier quote from the court decision:

A number of comments, however, were vulgar in form; they
were humiliating and defamatory and impaired L.’s honour, dignity
and reputation. The comments went beyond justified criticism and
amounted to simple insults. The court concluded that freedom of
expression did not extend to protection of the comments concerned
and that L.’s personality rights had been violated. L. was awarded
EEK 5,000 (EUR 320) in compensation for non-pecuniary damage.>®

As you look through the comments — certainly many were

>* Presumed Guilty, p 4.

*® Vogel v Felice, 6th Circuit, 127 Cal. App. 4th 1006 (2005).

>’ Comments can be seen on page 7, para. 18, of the court decision, available at:
http://hudoc.echr.coe.int/eng?i=001-155105

58 Delfi, para. 27.
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‘vulgar’ or were ‘insults’. Some were anti-Semitic; others vaguely
discussed violence.

According to the ECtHR, these “comments went beyond
justified criticism and amounted to simple insults.” Is it a judge’s
role to determine what is ‘justified criticism’? Obviously, if everyone
has the right of justified criticism, but not unjustified criticism — then
whoever determines the distinction has all the power. | can
understand from a moral standpoint, one could argue what level of

criticism is justified. However, from a legal standpoint — | do not
think lawyers have competence to make such a purely moral
judgment.

Both the US and European courts have discussed tone and
context as factors. The dissenting opinion points this out admirably:

Does a call for violence or a wish to see someone killed have
the same effects on the Internet as a similar statement made in a
face-to-face encounter in a situation like the present one? This is
not a call to arms by an extremist group. The answer has to be
established by means of a proper judicial process. No criminal action
against the commenters was taken, notwithstanding the reference
to lynching. The question of the extent to which such comments
amount to a real threat would have deserved proper analysis.
However, the judgment simply accepts the findings of the Supreme
Court, which says only that the illegality of the comments is
manifest (and then, like the judgment, characterises them in
different ways).*®

As discussed above, these comments would not be considered
defamation under US jurisprudence. If L. were considered a public
figure, which seems very likely, then it would be even more difficult
to prove defamation — since malice would be required. Although the
commenters might have had malice, it is almost impossible to
imagine that Delfi had any malice. After all, they removed the
comments as soon as was requested.

> Delfi, dissenting opinion p 72-73, para. 14
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4. The 1st Amendment and Article 10

Many of the comments would not be considered defamatory
under US law, which has a higher protection of freedom of
expression. Protections under Article 10 of the European
Convention on Human Rights and the 1% Amendment, US
Constitution, will be compared.

Let us examine 1* Amendment, first.

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the government for a
redress of grievances.®

There are many important rights included in this very short
paragraph. In this paper, we are concerned with two — allow me to
paraphrase: “Congress shall make no law ... abridging the freedom
of speech, or of the press”.®!

This right is not absolute. In Schenk v US, Oliver Wendell
Holmes, the famous American jurist, said:

The most stringent protection of free speech would not
protect a man in falsely shouting fire in a theatre and causing a
panic. [...] The question in every case is whether the words used are
used in such circumstances and are of such a nature as to create a
clear and present danger that they will bring about the substantive
evils that Congress has a right to prevent.®

As we have already discussed, people may express their
own opinions, but not their own facts. 63

Article 10 of the ECHR is divided into 2 paragraphs. The 1%
paragraph reads:

1. Everyone has the right to freedom of expression. This right

89 15t Amendment, US Constitution.

d.

82 Schenck v. United States, 249 U.S. 47 (1919),
% Daniel Patrick Moynihan
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shall include freedom to hold opinions and to receive and impart
information and ideas without interference by public authority and
regardless of frontiers. This article shall not prevent States from
requiring the licensing of broadcasting, television or cinema
enterprises.®

This is, on the surface, similar to the 1 amendment.
However, it also includes a 2™, longer, paragraph:

2. The exercise of these freedoms, since it carries with it
duties and responsibilities, may be subject to such formalities,
conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the
protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining
the authority and impartiality of the judiciary.®®

One of the listed exceptions to the freedom of expression is
“for the protection of the reputation or rights of others”.

The end of the 1% paragraph and the entire 2" paragraph
limit the freedom of expression rights. If you count, it is less than a
guarter of the text which recognizes the rights of citizens, and
three-quarters of the text limit those rights; 33 words, compared to
108 words.

Although the article does not mention the press, ECtHR case
law clearly establishes the press has a special place and protections.
Ironically, the 1* Amendment specifically mentions the press, but
most Supreme Court case law holds that they do not have a special
place —every citizen is entitled to the same protections. However,
this has proven useful in the 21* century, with the rise of bloggers
and unconventional media — who, under this interpretation, do not
have to ‘prove’ or establish they are part of the press.

®* Article 10, ECHR
% Article 10, ECHR (emphasis added).
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“The Court’s aim is to find a balance between protecting free
expression and protecting the rights and freedoms of others. ... The
Court assumes that states can determine whether a restriction is
necessary within the local circumstances.”®®

The ECtHR has held:

Freedom of expression constitutes one of the essential
foundations of a [democratic] society, one of the basic conditions
for its progress and for the development of every man. Subject to
Article 10 (2), it is applicable not only to “information” or “ideas”
that are favorably received or regarded as inoffensive or as a matter
of indifference, but also to those that offend, shock or disturb the
State or any sector of the population. Such are the demands of that
pluralism, tolerance and broadmindedness without which there is
no “democratic society.”®’

However, Article 10 does protect confidential sources,
something the 1* Amendment (most likely) does not protect. The
ECtHR:

Without such protection, sources may be deterred from
assisting the press in informing the public on matters of public
interest. As a result, the vital public watchdog role of the press may
be undermined and the ability of the press to provide accurate and
reliable information may be adversely affected.®®

5. Conclusion

Many of the comments were vulgar, obscene, or with
offensive epithets; some discussed violence towards L., or SLK.
However, most of the comments would not be actionable under the
US understanding of defamation. Although the US and European
courts begin from a very different starting point, on some of the

8 Amponsah, p 89.
" Handyside, 1 EHRR at 754 ¥ 49.
%8 Goodwin v. the United Kingdom, 1996.
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issues discussed above, they reach similar conclusions. However, in
other aspects, such as insults or epithets, they reach very different
results.

Perhaps this paper will spur further analysis. In the 21%
Century, defamatory statements will be made more and more
online, frequently on international websites, such as Facebook or
YouTube. These companies have a large presence in both the
European Union and in the US. How will these different jurisdictions
deal with these issues? Or, perhaps more important, how will the
tech-giants deal with these issues?

If websites are considered ‘publishers’ of the content posted
by others, and face liability for it, naturally they will be more pro-
active censors. This has already begun and, | submit, is a negative
for the consumers in both Europe and the US.
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lex iniusta non est lex
-Saint Augustine

Abstract:

Lawyers study the law; good lawyers engage in
institutional analysis of legal system paying heed to
jurisprudential and philosophical® dimensions involved therein.
The aim of this article is to explore how law interacts with our
economic reality and shapes it to some objective end. After all,
law is for social utilitarianism.? The subject is dealt with
following the approach that is pragmatic and seeks to unfold a
dimension that is worthy of discussion and debate.

Keywords: law, economy, policy, inequality, democracy.

Introduction

Trump signed, on August 13, 2018, The National Defense
Authorization Act allowing $717 billion military budget.? Also, the
US President signed The Tax Cuts and Jobs Act (TCJA), on January 1,
2018, reducing the federal corporate income tax to 21 per cent from

! Dunkel, Harold B. (1953). "Philosophical Approach to Research." The Phi Delta
Kappan, 35(1), pp. 25-28. http://www.jstor.org/stable/20495399.

2 Seagle, William (1945) "Rudolf von Jhering: Or Law as a Means to an End,"
University of Chicago Law Review: Vol. 13 : Iss. 1, Article 4 citing Rudolf von
Jhering’s Der Kampf um's Rechit (The Struggle for Law, 1872)

® Cnbc.com. (2018).https://www.cnbc.com/2018/08/13/trump-signs-717-billion-
defense-bill.html
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35 per cent.* In addition to this, in the US budget, the proposed are
7.1 per cent cut to Medicare, 22.5 per cent cut to Medicaid and
Obamacare subsidies and 27.4 per cent cut to SNAP (food stamps)
and 20.2 percent cut to housing assistance by 2028.° These are
pieces of law pertaining to economic aspects of the US society with
domestic and international implications in a globalized world.

If one analyses the consequences of the aforementioned
facts, it will not be difficult to conclude that every law has
connotations that go way beyond the obvious and explicit mandate
of its legal provisions. Laws shape the contours of socio-economic
conditions that people are subjected to, every day of their lives. In
the scenario described above, what comes forth is that the legal
instruments are used to direct economic flow in a particular
direction and thus, the resulting consequences should not be looked
at with surprise.

In order to deal with the topic, the author attempts to
theorize reality the way it is, avoiding settling any normative
guestion. The truth is always perceived in a very peculiar manner
depending on how one is able to relate to it- the correspondence
theory of truth.® Therefore, contextualization becomes important in
regard to putting forth an understanding as to how law is very
instrumental in shaping or, presumably, reinforcing the economic
reality.

Economic inequality, for the purpose of this article, is a very
crucial attribute of the economic system we all are a part of.” It,

* Tax Foundation. (2017). Preliminary Details and Analysis of the Tax Cuts and Jobs
Act.
https://taxfoundation.org/final-tax-cuts-and-jobs-act-details-analysis/

Vox.com. (2018). https://www.vox.com/policy-and-politics/2018/2/12/
16996832/trump-budget-2019-release-explained
6 David, Marian. (2016). "The Correspondence Theory of Truth", The Stanford
Encyclopedia of Philosophy (Fall 2016 Edition), Edward N. Zalta (ed.),
https://plato.stanford.edu/archives/fall2016/entries/truth-correspondence/>
7 World Inequality Lab. (2018), World Inequality Report 2018.
https://wir2018.wid.world
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broadly, refers to the scenario where people have intense
difference in their economic status for the reasons that cannot be
held objective or justified other than having in place a system that
seeks to follow only an already set agenda in order to serve the
interests of a few and to the detriment of the rest. The systemic
aspect referred to in the preceding sentence is what is characterized
as law. In other words, law is used as a means to achieve an
economic end.? Relevance of law is directly linked to the fact that
economic growth is important but at the same time for it to sustain,
it should be inclusive in nature giving all an access to its benefits.’
Therefore, it becomes a prerequisite that the legal framework
dealing with economic structure of country should be designed to
allow the economic system intrinsic thereto to function in a manner
that should serve all. However, as has been pointed out by a World
Bank report, economic inequality is on the rise.” It implies, very
broadly, that law making has to be brought under scrutiny to see if
it has something to do with the way our economy functions. Several
academic institutions are concerned with the question pertaining to
the role played by law in sustaining “inequities of economic
opportunity and power?”*. This article contributes to the existing
academic discussion.

& for a very relevant perspective on the issue, see Williams, L.,Kjonstad A., and
Robson, P. (2003). Law and Poverty: Legal System and Poverty Reduction, Zed
Books.

° Duttagupta, R. et al. (2017). Growth That Reaches Everyone: Facts, Factors, Tools,
September 20, International Monetary Fund.
https://blogs.imf.org/2017/09/20/growth-that-reaches-everyone-facts-factors-
tools/

10 Lange, G.M., Wodon, Q., and Carey, K. (2018). The Changing Wealth of Nations
2018: Building a Sustainable Future. Washington, DC: World Bank. World Bank.
https://openknowledge.worldbank.org/handle/10986/29001 License: CC BY 3.0
1GO.”

" Harvard University.
https://hls.harvard.edu/academics/curriculum/catalog/default.aspx?0=71930
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How does it work?

There are conflicting interests in society and supposedly,
limited resources.'” Therefore, there are priorities. Prioritization is
crucial to ensure that the resources are allocated to deserving heads
in the most efficient manner. For instance, one segment of people
might be concerned with increasing capital accumulation while the
rest might be worried about procuring enough financial assistance
to make their ends meet. Oxfam International reports that “it takes
just four days for a CEO from one of the top five global fashion
brands to earn what a Bangladeshi garment worker will earn in her
lifetime.”®® While, on the other hand, Goldman Sachs, one of the
world’s biggest investment and financial service firm, has been
considering questions like “is curing patients a sustainable business
model?”™ This clearly shows that there are different interests in the
society and those interests are at conflict with each other given the
limited resources that we have or, in the light of innovations
towards alternative resources and means of production, the
systemic attributes that heavily rely on economic inequality to serve
the most inherent human characteristic i.e. greed. In the wake of
technological developments like asteroid mining™, even if the
resources become unlimited, decisions will have to be taken with
regard to rules of conduct for human interaction. The decisions will

12 Morgan, G. (2007). Interests, conflict and power: organizations as political
systems, Sage Publications.

3 Oxfam.org. (2018).
https://www.oxfam.org/en/pressroom/pressreleases/2018-01-22/richest-1-
percent-bagged-82-percent-wealth-created-last-year

% An analyst asked in April 10, 2018 report entitled "The Genome Revolution." As
reported by CNBC,
https://www.cnbc.com/2018/04/11/goldman-asks-is-curing-patients-a-sustainable-
business-model.html

3 Davis, M. (2018). Will asteroid mining be an outer-space gold rush? Big Think.
https://bigthink.com/technology-innovation/economic-impact-of-asteroid-
mining?rebelltitem=1#rebelltitem1
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be based on values that will ultimately decide what kind of rules we
have.

Economic transactions engaged into are according to some
rules. In other words, economic activities, in principle, are
regulated. The notion of free market, though it doesn’t exist per the
opinion of Prof. Ha Joon Chang, is considered to be flawed because
of instances of market failure.'® Also, there is a political will to lead
economy in a certain direction to achieve certain goals that might
be ignored by the operation of free market.’” What interests should
be taken care of first determine what holds priority for any society.
It is important to understand that priorities determine what policies
are adopted by institutions in control of society. Institutions,
primarily political in nature, produce a legislative framework that
seeks to advance the cause of the said policies by applying the
framed laws and regulations to situations existing on ground.
Therefore, economic policies are made and the same are given
effect to by formulation of laws that seek to achieve the goal of
economic policies. In other words, economic policies are somewhat
like blue print that define the roadmap to achieve the priorities of
the state and all the stakeholders. The state, then, pass legislations
and enforce them. The rules and regulations in the fields of
business, commerce and trade are perhaps the most voluminous. It
shows not only the complicated nature of the functional dynamics
of economy, it also points out the relative relevance of economic
activities in society. Any form of regulation is just another name for
application of law that is formulated by the political and
administrative institutions. Therefore, economy works per the
contours of law.

16 Chang, Ha-Joon. 2012. 23 things they don't tell you about capitalism. New York,
N.Y.: Bloomsbury
7 World Bank Blogs. (2017). Generating political will and public will for positive social change.
https://blogs.worldbank.org/publicsphere/blog-post-month-quote-week-yuval-noah-harari
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Law

According to Stanford Encyclopedia of Philosophy, law is
normative social practice guiding human behavior and giving rise to
reasons for action.'® However, given the contemporary state of
affairs wherein the international community is faced with plethora
of problems, the aforementioned understanding of law doesn’t
suffice. If law is the basic framework within which the society and all
its attributes are required to function, a more important question
arises for all to ponder over. What, in reality, determine the
existence and content of law?*® This question assumes importance
in the light of what this article seeks to put in context.

British historian E. P. Thompson suggested that law is an
instrument of de facto ruling class that basically defines and defends
the right of the class over the resources.”® The idea has since been
confirmed by various philosophers and researchers. Research
conducted by Prof. Benjamin, of Princeton, and Prof. Martin, of
Northwestern, suggests that economic elites and business interests
have substantial influence over US government policies while that
of average citizens and mass movements have little or no influence,
thereby confirming the theories of Economic-Elite Domination and
for theories of Biased Pluralism.”* There are volumes of research
that show that economic wealth lead to political power and

18 Marmor, A. and Sarch, A., "The Nature of Law", The Stanford Encyclopaedia of
Philosophy (Fall 2015 Edition), Edward N. Zalta (ed.), URL =
<https://plato.stanford.edu/archives/fall2015/entries/lawphil-nature/>.
19 Shapiro, Scott J. Legality. Cambridge, MA: Belknap Press of Harvard University
Press, 2011. Pp. 472. At page 25.
20 Thompson, E.P. 1975. Whigs and hunters: The origins of the Black Act. New York:
Pantheon Books at page 259; and, also see Merritt, Adrian. “The Nature and
Function of Law: A Criticism of E.P. Thompson's ‘Whigs and Hunters.”” British
Journal of Law and Society, vol. 7, no. 2, 1980, pp. 194-214 at page 194
A Gilens, M., & Page, B. (2014). Testing Theories of American Politics: Elites,
Interest Groups, and Average Citizens. Perspectives on Politics, 12(3), 564-581.
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influence leading to skewed democratic process.”” It has been well
documented by several social studies that economic power leads to
extreme lopsidedness in balance of political power and influence
which ultimately corrupts the whole process of democratic
governance.”

There is one more dimension to this. Not every economic-strata
of society is equally taken care of by law. For instance, industrial houses
and corporations are allowed to form associations and lobby their
business interests in policy-making corridors. But there has been huge
crack-down on formation of labour unions that do basically and
inherently the same thing as corporate or industrial associations do- try
to have bargaining power in pursuing the protection and promotion of
their interests before those that make laws. How is there any
justification behind this scenario except that law is used to skew the
economic system and/or its functioning. Lobbyist push for more
financial deregulation.24 But, labour unions are considered as socialist
and thus discarded from the mainstream of everything.”>

Fallacy in the functioning

If one refers to preamble of any law or regulation, it becomes
clear what the law is set out to achieve. This assertion, though
wrongly so, doesn’t take into account the discrepancies that exist
between what a policy is publically projected to achieve in terms of
its articulated aims and what the policy is actually intended to

2 Policymaking as Power-building, 27 Southern California Interdisciplinary Law
Journal 315 (2018) at page 317
2 Gilens, M., & Page, B. (2014). Testing Theories of American Politics: Elites,
Interest Groups, and Average Citizens. Perspectives on Politics, 12(3), 564-581.
24 Acemoglu, D. (1998). “Why Do New Technologies Complement Skills? Directed
Technical Change and Wage Inequality.” Quarterly Journal of Economics 113 (4):
1055-89.
% http://www.censoo.com/2016/07/inside-corporate-utopias-capitalism-rules-
labor-laws-dont-apply/
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achieve. For example, trickledown economics being one of the most
crucial popular economic theory to advance the cause of
neoliberalism and lessening of regulation was based on the
premises that if the producers and manufacturers are given a free
hand to create and accumulate wealth, in the process the wealth
will trickle down to the labor as more and more people would be
employed and would be afforded more salaries. It didn’t happen;
real median wages in the USA, the world’s strongest economy, have
been largely stagnant since 1970s.2° According to IMF, trickledown
economics doesn’t work.”” Therefore, all the policy making done on
the basis of trickledown economics and the laws formulated on that
basis following IMF’s interventions in the receiving countries are
basically a disaster that should have had been avoided in the first
place.

Another example, Economic Growth, Regulatory Relief, and
Consumer Protection Act (henceforth referred to as “the second Act”)
was passed recently, in US, to “promote economic growth, provide
tailored regulatory relief, and enhance consumer protection, and for
other purposes”.”® The act made changes to 2010 Dodd-Frank Act
(henceforth referred to as “the first act”) which was passed by Obama
administration increasing the regulation of financial institutions in order
to avoid any economic meltdown like that of 2008. It was the
understanding that the economic meltdown of 2008 happened because
the financial institutions were given too much freehand and were left
unregulated. The consequences were that people, as consumers,
suffered heavily and so did the economic growth. Therefore, the first act
was passed to increase the regulatory mandate over those institutions

% Desilver, D. (2018). For most U.S. workers, real wages have barely budged in
decades. Pew Research Center. http://www.pewresearch.org/fact-
tank/2018/08/07/for-most-us-workers-real-wages-have-barely-budged-for-
decades/

%’ Era Dabla-Norris. et al. (2015), Causes and Consequences of Income Inequality: A
Global Perspective, June 2015, International Monetary Fund.

%8 passed on January 3, 2018.
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and thus ensuring that the economic growth doesn’t suffer such a
setback again and stability could be achieved in the economic system. On
the contrary, the second Act strives to undo what the first Act intended
to do i.e. introduce more deregulation of financial institutions making
them able to avoid the administrative oversight; but, at the same time,
the second Act is articulated to “promote economic growth, provide
tailored regulatory relief, and enhance consumer protection.”. De-
regulation of banks is supposedly aimed at allowing the market forces to
work in favor of enterprising people without any governmental
interference which, normally, is not considered good for the economy.
However, the de-regulation, which, of course, is sometimes used to refer
to the skewing of the existing regulation in favor of some vested interest,
of the banking system in the USA led to the financial meltdown of 2008
when the bank and the bank loan defaulters went blind with greed.
Regardless, the current US administration is again resorting to de-
regulation.

Also, after the crisis began in 2008, in order to save the
banking system, the state interfered and used law making to bail
out the banks in order to “save” the collapsing system.” Whether
the action really saved the system or just maintained the status quo
is a debatable one. However, the conclusion that one draws from
this is that laws were made an instrument to use the tax payers’
more than $ 29 trillion to save the financial institutions.*® This had a
huge impact on economic reality of the USA.

The aforementioned account of how a particular field of
economy is molded by using law as an instrument has severe
consequences on how the wealth is (re)distributed in the society.

% The Emergency Economic Stabilization Act of 2008 (Division A of Pub.L. 110-343,
122 Stat. 3765, enacted October 3, 2008), commonly referred to as a bailout of
the U.S. financial system
30 Felkerson, J. (2011). $29,000,000,000,000: A Detailed Look at the Fed’s Bailout by
Funding Facility and Recipient, Working Paper No. 698, December 2011, Levy
Economics Institute 2011,
http://www.levyinstitute.org/pubs/wp_698.pdf

40



Paramjeet Singh Berwal -
Law and Economic Reality — Another Perspective

How does this happen? In an increasingly financialized society, the
rich get richer® and the re-distribution of wealth generated in the
society does not accrue any benefit to the majority because of the
existing economic structure and its rules. The resulting inequality in
the wealth leads to various socio-politico-factors that further
pushes the poor into poverty and the vicious cycle continues.

Historical aspect

Noam Chomsky says “Corporations were originally associations
of people who were charted by state to perform some particular
functions like..”** The state used to issue a charter, a form of law, to
the shareholders of the corporations in order to perform a task.** This
implies that setting up a corporation, originally, was a privilege given by
the state through a legal instrument and still, corporate law provides a
basic framework on which the corporations function.**

The Fourteenth Amendment was passed at the conclusion of
the civil war in the USA in order to give equal rights to the blacks
and forbid the state to deprive any person of life, liberty and
property without the due process of law.*> Therefore, the

31 Oxfam International. (2018). Super Rich got 82% of Wealth created last year —
Poorest half of the world got nothing.
https://www.oxfam.org.nz/news/super-rich-got-82-wealth-created-last-year-
poorest-half-world-got-nothing

32 Noam Chomsky in documentary “The Corporation” by Mark Achbar, Jennifer
Abbott, and Joel Bakan

3 Giuseppe Dari-Mattiacci, Oscar Gelderblom, Joost Jonker, Enrico C. Perotti; The
Emergence of the Corporate Form, The Journal of Law, Economics, and
Organization, Volume 33, Issue 2, 1 May 2017, Pages 193—

236, https://doi.org/10.1093/jleo/ewx002

* Jensen Michael C., Meckling William H..1976.“Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure,” 3 Journal of Financial Economics
305-60; Easterbrook Frank H., Fischel Daniel R.. 1991. The Economic Structure of
Coporate Law. Cambridge, MA: Harvard University Press.

* Zinn, H. (1990). A people's history of the United States. New York: Harper & Row.
At page 181
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fourteenth amendment was passed to protect newly freed slaves.
Between 1890 and 1910 there were 307 cases brought before the
court under the fourteenth amendment of which 288 were brought
by corporations and 19 by African Americans.* It is important to
notice that corporations won more than 200 of those cases.”’
Judges applied the amendment to capital and property and not in
relation to the people the amendment, in reality, was really directed
to. The significance of this example is to put forth that economic
institutions or players used the law that was basically meant to
protect oppressed people to claim privileges that had further
economic implications.

Another example

Intellectual Property Rights (IPRs) are the private rights that
are imposed by government. Using the notion of “property” and its
relevant philosophical connotations, IPRs are basically used to stop
third parties from using the property that they own in the way they
want to merely because the owner of IPRs controls the intellectual
creation.®® Therefore, by implication, the people who could have
used, in the absence of IP law, their tangible property to reap
economic benefits are stopped by IP law from venturing into such
domain. This creates an economic system that is lopsided to serve
the interest of IP owners and, again, law is used as an instrument to
achieve this economic end. It is pertinent to mention here that

3 Mary Zepernick, Program on Coprorations, Law and Democracy, The Corporation,
documentary by Mark Achbar, Jennifer Abbott, and Joel Bakan

37Challenging Corporate Personhood Corporations, the U.S. Constitution and
Democracy, an interview with Jan Edwards, Oct./Nov. 2002 — VOLUME 23 -
NUMBER 10 & 11,

https://multinationalmonitor.org/mm2002/02oct-nov/oct-
nov02interviewedwards.html

* Kinsella, Stephan. “Against Intellectual Property.” Journal of Libertarian Studies
15, No. 2 (2001): 1:53.
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though IPRs are supposed to or projected as something that create
incentive for and reward innovation, the research shows that there
is no conclusive proof that IP system achieves what it sets out to.*

One more example

Not only critically acclaimed Hollywood movies like The Big
Short pointed out how the systemic fabric is designed in a way to
distort the efficient functioning of our economy, many researchers
have pointed out the lacunae time and again. Credit rating agencies is
one such area.” After the financial crisis of 2008, the role played by
credit rating agencies as good rating providing shops in lieu of fees
came to the forefront. Until then, the credit rating agencies were
largely unregulated. “In the period leading up to the financial crisis in
2008, credit rating agencies (CRAs) failed to properly appreciate the
risks in more complex financial instruments”.*" Efforts have been
made in the US* and European Union® to regulate the credit rating
agencies. However, some scholars believe that legislative efforts

39 Lemley, Mark A., Faith-Based Intellectual Property (March 30, 2015). 62 UCLA L.
REV. 1328 (2015); Stanford Public Law Working Paper No. 2587297. Available at
SSRN:

https://ssrn.com/abstract=2587297 or http://dx.doi.org/10.2139/ssrn.2587297

40 Conte, Elisabetta and Parmeggiani, Federico, The Regulation of Credit Rating
Agency Across USA and EU: Different Systems, Same Concerns (November 11,
2008). University of Siena Law and Economic Working Paper Series. Available at
SSRN: https://ssrn.com/abstract=2214998 or http://dx.doi.org/10.2139/ssrn.22149

98
41

as has been acknowledged by European Commission here at
https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-
supervision-and-risk-management/managing-risks-banks-and-financial-
institutions/regulating-credit-rating-agencies_en

2 The stronger enforcement mechanism of Securities and Exchange Commission
with regard to requirements on the part of recognized credit rating agencies as
stipulated in Dodd-Frank Wall Street Reform and Consumer Protection Act

“ Laws governing CRAs consists of a regulation (Regulation No 462/2013) and a
directive (Directive 2013/14/EU)
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might not be effective enough to usher in a substantial change.*”* In

the light of less regulation, the impact of action of credit rating
agencies has been that the average people lose their saving when the
funds invest the money on the basis of the faulty rating given by the
credit rating agencies. This leads to deterioration in the economic
equality.®

Importance in a democratic setup

At times, law is taken as all sacrosanct without paying any
heed to how it is formulated and what purpose it serves in the
society. Bifurcating the theory from the practicality might not be a
good approach to understand the subject matter under
consideration in this article. Therefore, from an academic point of
view as well as from a pragmatic standpoint, it becomes important
to put forth how does the law function in our democratic setup.

Democracy is perhaps the only political system that we have
settled for thinking it to be the best for the mankind.** Some
scholars have suggested that a more ambitious approach to

“ Conte, Elisabetta and Parmeggiani, Federico, The Regulation of Credit Rating Agency
Across USA and EU: Different Systems, Same Concerns (November 11, 2008). University
of Siena Law and Economic Working Paper Series. Available at SSRN:
https://ssrn.com/abstract=2214998 or http://dx.doi.org/10.2139/ssrn.2214998

* see Moody's $864m penalty for ratings in run-up to 2008 financial
crisis,https://www.theguardian.com/business/2017/jan/14/moodys-864m-penalty-
for-ratings-in-run-up-to-2008-financial-crisis; Brad Fleming, Credit Rating
Agencies Dodge Investors’ Lawsuits, September 12, 2016, Journal of Business
and Intellectual Property Law,
http://ipjournal.law.wfu.edu/2016/09/credit-rating-agencies-dodge-investors-
lawsuits/

46 Democracy : A Very Short Introduction, Bernard R. Crick ( 2003, Oxford
University Press); “Francis Fukuyama, “The End of History?” National Interest, no.
16 (Summer 1989): 3—18, quotation on p. 4; Francis Fukuyama, The End of History
and the Last Man (New York: Free Press, 1992); Philip B. Heymann, Democracy and
Corruption, 20 Fordham Int'l L.J. 323 (1996)

Excerpt From: Yascha Mounk. “The People vs. Democracy.” iBooks.
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democracy is dangerous and therefore, only a more formal and
selective approach to it allowing citizens to choose from competing
elites is appropriate.”” Also, there are scholars that consider any
lesser form of democracy to be similar to slavery.*®

Time and again, we come across events that indicate that
political spheres are shrinking and economic institutions are taking
control over the political aspects of an inherently democratic
sphere.* Recently, EU Budget Commissioner Giinther Oettinger was
criticized for influencing Italian voters by suggesting that markets
won’t accept if the Italians voted into power a populist
government.>

The laws that we create are ultimately about empowering the
people or they are about empowering corporations or financial
institutions giving them more authority and more control over the
political institutions and as a result over the dynamics of our
society; also, the corporations are ahead of everyone else in taking
control of the global regulation scenario.”

Economic Inequality

The World Inequality Report 2018 presents a very dismal picture
of how the present and the future are marred by income and wealth

4 Schumpeter, J., 1956, Capitalism, Socialism and Democracy, New York: Harper
and Row.
8 Rousseau, J.-J., 1762, The Social Contract, trans. Charles Frankel, New York:
Hafner Publishing Co., 1947.
%9 These are the concerns that Yanis Varoufakis have raised at all platforms. Also,
read Yanis Varoufakis, Adults in the Room: My Battle with Europe’s Deep
Establishment, Bodley Head, 2017.
50 https://www.independent.co.uk/news/world/europe/italy-election-eu-markets-
budget-populist-vote-gunther-oettinger-five-star-a8374796.html
> British Council USA, Mohsen al Attar,
https://www.youtube.com/watch?v=Ipn-b_AQP-Q
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inequality.>® Of the wealth created in 2017, 82 percent went to the
richest one percent of 7.3 billion world population and half of the world
population got absolutely nothing of the wealth created.”® Some
scholars argue the need for inequality.>* However, there are other who
argue to the contrary for various relevant reasons.” Inequality affects
economic growth and its sustainability.”® Higher inequality further
deteriorates the situation of those at the lower end of economic
strata.”’

Neoliberalism is perhaps ‘the most successful ideology in world
history’.?® Ostensibly, the ideology requires no interference by state in
market operations vide any regulations.”® However, United Nations
give every individual right to live with dignity and have access to

*2 Facundo Alvaredo, Lucas Chancel, Thomas Piketty, Emmanuel Saez, Gabriel
Zucman, World Inequality Report 2018,
https://wir2018.wid.world/files/download/wir2018-summary-english.pdf

>3 OXFAM International, 5 shocking facts about extreme global inequality and how
to even it up, https://www.oxfam.org/en/even-it/5-shocking-facts-about-extreme-
global-inequality-and-how-even-it-davos

** Lazear, E., and S. Rosen. 1981. “Rank-Order Tournaments as Optimum Labor
Contracts.” Journal of Political Economy 89 (5): 841-64; Barro, R. J. 2000.
“Inequality and Growth in a Panel of Countries.” Journal of Economic Growth. 5 (1):
5-32.

>3 Stiglitz, J. 2012. The Price of Inequality: How Today's Divided Society Endangers
Our Future. New York: W.W. Norton.

56 Ostry, J. D., A. Berg, and C. Tsangarides. 2014. “Redistribution, Inequality, and
Growth.” IMF Staff Discussion Note 14/02, International Monetary Fund,
Washington; Berg, A., and J. D. Ostry. 2011. “Inequality and Unsustainable Growth:
Two Sides of the Same Coin?” IMF Staff Discussion Note 11/08, International
Monetary Fund, Washington

57 Aghion, P., E. Caroli, and C. Garcia-Penalosa. 1999. “Inequality and Economic
Growth: The Perspective of the New Growth Theories.” Journal of Economic
Literature 37 (4): 1615-60; Galor, O., and O. Moav. 2004. “From Physical to Human
Capital Accumulation: Inequality and the Process of Development.” Review of
Economic Studies 71 (4): 1001-26.

>8 Anderson, P. (2000) ‘Renewals’, New Left Review 1: 5:24

9 Rajesh  Venugopal (2015) Neoliberalism as  concept, Economy  and
Society, 44:2, 165-187,
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economic means to achieve the same.*® There is constant interaction
between human rights and neoliberal principles and practices.®*

One must be aware that the supposedly most non-economic
values or phenomena are studied through the lenses of cost-benefit
analysis in order to justify their existence in society.®” The issue of
efficiency and equity tradeoff constantly appears to be an important
aspect.” For example, basic pensions for elders in society have been
demanded to be curtailed by financial institutions and the same has
been supported by political institutions. What happened in the case
of Greece in European Union seems to be a good example of the
assertion.®

Conclusion

In view of the aforementioned, it can be concluded that it
would be better to indulge into any kind of academic or public

% Article 22 of Universal Declaration of Human Rights 1948:

“Everyone, as a member of society, has the right to social security and is entitled to
realization, through national effort and international co-operation and in
accordance with the organization and resources of each State, of the economic,
social and cultural rights indispensable for his dignity and the free development of
his personality.”

' Samuel Moyn, A Powerless Companion: Human Rights in the Age of
Neoliberalism, 77 Law & Contemp. Probs. 147 (2014)

%2 Klaus Mathis, Efficeincy Instead of Justice? Searching for the Philosophical
Foundations of the Economic Analysis of Law, Springer Publications, 2009; Richard
A Posner, Economic Analysis of Law. Wolters Kluwer Law and Business, 2014 at pg.
3.

63 Roy L. Prosterman, Robert Mitchell and Timothy Hanstad, One Billion Rising: Law,
Land and The Alleviation of Global Poverty, Leiden University Press (preface by
Joseph E. Stiglitz), 2009

% Menelaos G. Karanaso at al., The Greek Dra(ch)ma: 5 Years of Austerity. The
Three Economists’ View and a Comment, GreeSE Paper No.113, Hellenic
Observatory Papers on Greece and Southeast Europe, August 2017, London School
of Economics,

http://eprints.Ise.ac.uk/84100/1/GreeSE-No.113.pdf
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discourse in the domain of economic equality by addressing the
issue of law and the role it plays in designing the economic reality.
Talking about economic inequality in isolation will not yield any
result. It must not be forgotten that any policy is implemented only
through the channel of law making. Economic scenario is no
exception to this democratic process. Therefore, if one needs to
correct the distortions to which economic inequality is often
associated with, one has to make sure that laws that are enacted
conform to the principles on which our society is based i.e. to make
sure that people have access to equal economic opportunity and no
policy or law oriented action on the part of state should be skewed
to serve the interest of only a few and to the detriment of the rest.
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Abstract:

The principle of “responsibility-sharing” or “burden-
sharing”, which is preferably mentioned in the Lisbon Treaty
as the “solidarity between the member states”, has attracted
much attention from the scholars and professionals engaged
in International Migration Law and EU policy making in order
to picture the current migration influx management strategies
in Europe. Difficulties regarding migrant flows that national
governments of Member States (MS) need to endure
consequently brings the urgency of international cooperation
to ensure functioning and effective asylum processing and
relocation mechanism. Current changes in migrant crises
make it obvious that burden-sharing is a key to the protection
of refugees and the resolution of the problem. Accordingly, EU
countries need to re-conceptualize the system between
member states until it reaches its completion. For that reason,
this particular article seeks to contribute to the debates
regarding the European migration burden-sharing by
addressing the following questions: What are the main
objectives of “burden-sharing” principle and what is its role in
the context of current migration crisis? What guarantees the
fair responsibility-sharing and how the equal distribution can
be reached? It also argues that the principles of solidarity and
responsibility must not rely on the traditional interest-based
motivations of states, but should reach its global meaning in
the context of policy harmonization that is likely to contribute
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to a more equitable, efficient and effective refugee burden-
sharing system. Therefore, development of a compelling
European responsibility-sharing regime appears to be in the
interest of both refugees and countries of destination as high
protection standards will be difficult to maintain in a system
which shifts responsibility to states located on the external
border of the EU, many of which have limited asylum capacity.

Keywords: International Migration Law, EU policy,
asylum, burden-sharing, refugee management, Member
States, solidarity, equitable, efficient, distribution, relocation,
Lisbon Treaty, Dublin Regulation.

1. Introduction

In the wake of migrant crises in Europe the concept of burden-
sharing among European Union (EU) Member States (MS) has been
seeking its way to fill in the gaps before achieving a perfect model in
controversial Union-wide migration policy. The proposals related to
burden-sharing, which have been set before, have shown its inactivity
to deal with the migration flows launched in Europe. The political
narrative around the decreasing number of people seeking for
international protection is misconceived, since achieving peace in
conflict torn countries, like Syria, will take time and Europe should be
under no illusion that the states will cope with the large scale of
refugees alone. Thus, the significance of cooperation among member
states is quite vivid and European Union should re-think their
immigration policy together to tackle the phenomenon of new age of
immigration.

In the context of the current migration crisis, originating from
conflicts in the Middle East, the need for a functioning and effective
asylum processing and relocation mechanism appears. Having
observed the current changes in migrant crises, it is very much
obvious that burden-sharing is a key to the protection of refugees
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and the resolution of the problem.' Hence, EU countries need to re-
conceptualize the system between member states until it reaches
its completion. Undoubtedly, there is a need for responsibility- and
burden-sharing within the EU as high protection standards will be
difficult to maintain in a system which shifts responsibility to states
located on the external border of the EU, many of which have
limited asylum capacity®.

This article shows that the refugee burdens among Western
states are unequally distributed. This constitutes a problem not
only for individual states, but also for the EU as a whole. Although,
there are many obstacles, the development of regional or
international burden-sharing regimes is the key towards coping with
the migrant flows. The article argues that the principles of solidarity
and responsibility must not rely on the traditional interest-based
motivations of states, but should reach its global meaning in the
context of policy harmonization that is likely to contribute to a more
equitable, efficient and effective refugee burden-sharing system.

The core question in this research paper comes down to
examining whether the current burden-sharing system is still
relevant, or whether the European Union should develop another
system for processing asylum applications and develop a
complementary mechanism for relocating refugees. To address the
primary issues, the paper proceeds as follows. The section one will
cover the factual components of burden sharing. In the second part
two special emphasis will be laid on the analysis of legal framework
for burden-sharing system, while the section three will identify the
future of immigration legislation in the light of principal burden-
sharing options.

! UNHCR Fifth Annual Plenary Meeting Of The APC, Official Documents Burden-
Sharing; ISIL, Year Book of International Humanitarian and Refugee Law, Vol.
17,2001, 7 ; URL: http://www.worldlii.org/int/journals/ISILYBIHRL/2001/17.html
% LubbersR., Talking Points for the Informal Justice and Home Affairs Council,, 29
Jan. 2005, Luxembourg
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2. Components of burden-sharing

The notion of "burden-sharing" in relation to refugees started
its life in the 1950s as a principle for promoting international
solidarity among states receiving refugees. But over the past years it
has been used or abused by different protagonists to justify quite
divergent policies®. Although, one thing is obvious: burden-sharing
system has proved to be remarkably resilient and surviving,
inasmuch as the attempts to replace it with other notions, such as
"solidarity" or "balance of efforts" has been widely rejected.

As a starting point to portray burden-sharing, the tripartite
qualification, developed by Gregor Noll,* will be used. This
qualification distinguishes three core components of burden-
sharing: sharing people, sharing money and sharing norms>.

1. Physical Burden-sharing

One of the types of quota-based burden-sharing proposal that
has received considerable attention in recent years, is based on the
idea of a physical sharing of people between European states on the
basis of a fixed distribution key that tries to take account of
countries' relative protective capacities. The concept of people
sharing implies that the responsibility for the reception of migrants
and processing of asylum applications is distributed between the
Member States, and that, in case of an unduly large increase in
asylum applications and migrant relocation in one or several
Member States, the other Member States will assist them by taking
over responsibility in those cases that exceed the concerned

® Boswel Ch., Burden-sharing in the New Age of Immigration, Nov.1 2003; URL:
https://www.migrationpolicy.org/article/burden-sharing-new-age-immigration

* Noll Gr., Risky Games? A theoretical approach to burden-sharing in the asylum
field, Journal of refugee studies, 2003, N3, 16.

5 Noll Gr., Negotiating Asylum: The EU Acquis, Extraterritorial Protection and the
Common Market of Deflection, Martinus Nijhoff Publishers, 2000, 267.
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Member State’s capacity. There are several possible criteria on
which such a key could be based, namely: national wealth,
assimilative capacity, or population density, or the possibility of
devising a multi-factor distribution key.

It's also worth mentioning that people sharing goes a step
further than fiscal responsibility-sharing and is found to be closer to
true responsibility sharing since it goes beyond the mere cost-sharing.’
If we look at the numbers of asylum application proceeding, Germany
is taking a lead with its “Wir schaffen Das” approach having
responsibilities even of pre-crises circumstances. On the contrary,
Greece and ltaly, have the sensationally less applications to review
especially when the numbers of arrival are studied. Although
ultimately, the redistribution of protection seekers from one host
territory to another on the basis of some measure of reception
capacity, might be the most effective way to address disparities in
refugee burdens, it is also the most controversial one’. The critics of
this system emphasize the risks to both the individual (related to a
secondary uprooting) and to the new host territories, which might
lack the social support networks of the protection seekers’ initial
destination and which could even lead to higher total costs for the
countries operating such a scheme.

2. Fiscal burden-sharing

One other way is to address disparities retrospectively, through
the payment of financial compensation to the most popular destination
countries. Fiscal burden-sharing stands for the Member States to
contribute in the financial costs when one Member State is carrying
responsibility for a substantively larger part of the asylum applications.
This form of burden-sharing has a reparative dimension, as it, by the

® Ibid: 273-274.
7 Thielemann E.R., Towards Refugee Burden-Sharing in the European Union State
Interests and Policy Options, 2005, Austin, Texas,18.
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reallocation of funds, tries to level out existing inequalities.® The
‘money sharing’ can take various forms of financial transactions.’
However, the distribution of funds is not clear. As for the other
components, the question arises whether a fiscal reallocation
mechanism should only be crisis-oriented or whether it should be
permanent, also taking into account inequalities in asylum applications
due to geographical, economic or other factors in non-crisis situations.
The difficulty of this type of burden- sharing lies within finding an
acceptable distribution key, taking into account state capacity and
when it is exceeded and also paying attention to the scope of the
obligation: mere sharing of costs or does it go further?'

Nevertheless, the notion of the Asylum, Migration and
Integration Fund (AMIF) was designed which is described as “a
financial instrument for the period 2014 to 2020, which supports
national and EU initiatives that promote the efficient management
of migration flows and the implementation, strengthening and
development of a common Union approach to asylum and
immigration,”* there are still some questions unanswered. In
comparison to the European Refugee Fund (ERF), the main
innovations in the field of burden-sharing is that the personal scope
is extended, including more flexible categories of persons. Secondly,
the material scope of application was broadened in certain fields,
and more specifically concerning the definition of emergency
situations.*? Lastly, financial support for intra- EU resettlement was

& Noll Gr, Negotiating Asylum: the EU Acquis, Extraterritorial Protection and the
Common Market of Deflection, The Hague: Nijhoff, 2000, 272.

® Ibid. 273.

0 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017, 8.

1 European Commission Migration and Home Affairs Glossary
https://ec.europa.eu/home affairs/content/asylum-
migration-and-integration-fund en accessed of 20.10.2018

12 schieffer M., Asylum and Migration Fund 2014-2020,
https://eeas.europa.eu/sites/eeas/files/1-amf-
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introduced. These modifications in the context of switching from
ERF to AMIF can be deemed as a successful step towards
completion of intra-EU burden sharing system.

3. Harmonization of legislation (Norm-sharing)

A first possible approach to achieve a more equitable
distribution of burdens in this area is to take a common policy
approach through the harmonization of domestic refugee
legislation.® Harmonization of legislation can be considered as an
establishment of neutralization of inequalities in asylum through
the sharing of norms in domestic legislation. Over the past years,
the EU has taken multiple initiatives to establish such a
neutralization, but these particular attempts were not always very
successful. Differences in the restrictiveness of asylum regimes can
be described as the situation where countries try to render
themselves as a less attractive destination for refugees by raising
thresholds and trying to make their asylum policies more
restrictive.’ As a result of this approach, the burden will shift to
countries with a less restrictive policy. Therefore, the aim of policy
harmonization undertakes a more equal distribution in a preventive
manner. Logically, this form of burden-sharing can only address
differences in national legislation. However, there are many other
factors like geo-political, economic, and historical, that contribute to
an uneven distribution of asylum applications. The additional
remark around the policy harmonization is that it does not always
guarantee the best option to acquire equitable spreading, as it only

presentation en.pdfaccessed of 20.10.2018.

3 Thielemann E.R., Towards Refugee Burden-Sharing in the European Union State
Interests and Policy Options, 2005, Austin, Texas, 15.

1 Thielemann E.R, Why Asylum Policy Harmonisation Undermines Refugee Burden
—Sharing, European Journal of Migration and Law, 6, 2004, 47.
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fortifies the role of push®™ and pull® factors, that cannot be
remedied by harmonization since they are not of a legislative
nature. That needs to conclude that the process of tackling
disparities in refugee burdens through policy harmonization is slow
and is likely to remain limited in its effect, which leads to the need
of exploration of other (complementary) strategies.

4. Market Mechanisms

One of the categories of burden-sharing regimes rely on
market mechanisms to achieve a spreading of responsibilities in this
area. These market-based approaches involve: 1. Resettlement/dis-
persal, 2. Trade in protection quotas explicitly and 3. A more com-
prehensive  (implicit) trading mechanism for protection
contributions.

One established model of non-quota based burden-sharing is
the idea of “voluntary pledging” which has been the mechanism
underlying refugee resettlement. EU initiative, the 2001 Council
Directive on Temporary Protection in the Case of Mass Influx’,
which develops a number of non-binding mechanisms based on the
principle of double voluntarism: the agreement of both the recipient
state and the individual protection seeker is required before
protection seekers can be moved from one country to another.

According to this instrument Member States are expected, in
spirit of European solidarity, to evaluate their reception capacity
and to justify their offers.

The explicit trading, which is partially based on the quota-
system, consists of two components: firstly, an international agency
would assign to each participating state a refugee protection quota

1 Push factors can be described as a combination of factors that stimulated
refugees to leave their country of originor residence.

16 Pull factors are reasons which render reception countries attractive destinations
to lodge an asylum claim.
Y7 Council Directive 2001/55/EC of 20 July 2001, OJ L 212, 7 August 2001
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and the second element is the model’s trading component. Under it,
the participating states would be permitted to trade their quota by
paying others to fulfill their obligations. Several objections have
been made against this scheme which above all relate to the
scheme’s workability, concern about protection safeguards and the
unease about treating refugees as commodities in inter-state
transactions.™

Comprehensive (Implicit) Trading which was developed by
Boeyer in 1989 suggests that countries should compare their
advantages and level of contributions they can make to
international collective goods. Theoretically, larger countries should
be responsible for large share of the peacekeeping burden, while in
reality the refugee burdens are beard by the smaller ones.

3. Legal Framework of Burden-sharinginitiatives

Already in the early days of the latest migration crisis, the
instruments available to deal with a large migratory pressure
proved to be insufficient. Hence, the new instruments came to life
that should be analyzed in the context of resilience for persistent
migratory influxes. Although, the legal databases from Schengen
Agreement to Common European Asylum System (CEAS) have
covered some of the core problems in the field of EU migration law,
some issues are still controversial and need further assessment.

1. Burden-sharing: The highly desirable but missing
element in the CEAS

In order to fully capture an issue at stake, the great emphasis
should be exerted on CEAS, a key policy document in the field of
asylum, which lacks the provisions of burden-sharing. While the
establishment of the CEAS at Tampere was the early starting point
of the envisioned fair mechanism, it is striking that today the

8 Schuck 1997, 289-297; Anker, Fitzpatrick and Schacknove, 1998.
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spreading of refugees can be called anything but fair or equitable.”

The main elements of the CEAS that are relevant to the
subject of this paper and need some elaboration are the Asylum
Procedures Directive, the Qualification Directive and of course the
Dublin Regulation, which is a primary document in asylum system.
Thus, the special attention will be drawn to it.

Firstly, it should be mentioned that the Dublin Convention
notes the responsibilities of burden-sharing. The preamble clarifies
the main objectives of convention which aims to avoid “refugees in
orbit”, i.e. asylum seekers being transferred from one Member State
to another successively without any of them taking up responsibility.
Secondly, it has the purpose of preventing “forum shopping” in the
field of asylum applications and lastly regulations also set on the
prevention of uncontrolled secondary movements in

the Union.”® Today, notwithstanding the revisions of Dublin
Regulations, still applicable Dublin Ill explicitly claims the importance
of the respect of asylum seekers’ fundamental rights in case of a
transfer to another Member State” and gives a place to pending
proposal of fourth Dublin regulation to the cover main changes in
terms of fair burden-sharing system, which will be discussed later
on.

Thus, it is obvious, that the effort to harmonize asylum
legislation in the Member States is only realized partially, in certain
fields of asylum law. Today, prospects for a common European
asylum status are still rather negative, due to the differing mindset
of the Member States in the Union.

¥ Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017, 48.

% Ipid. 14.

2L Fratzke S., Not Adding Up: The Fading Promise of Europe’s Dublin System,
Migration Policy Institute, March 2015,
http://www.migrationpolicy.org/research/not-adding-fading-promise-europes-
dublin-system accessed 20.10.2018.
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2. The Hague Program: Strengthening Freedom, Security
and Justice

The Hague Program, multi-annual agreement, which was
introduced 5 years after the CEAS, tended to build further rights and
obligations on the CEAS foundation. It is somehow surprising, that
the relevance of this instrument is rather limited in the context of
burden-sharing. Nevertheless, the reference makes it clear, that it
establishes the concept of solidarity and fair-sharing of
responsibility.”? The Hague Program was implemented through the
Action plan of the Council and the Commission,” all efforts to
establish burden-sharing on the reception level were absent in this
plan, what makes the discussion of it redundant.

3. Green Paper on the future of the European Asylum
system

The first noteworthy document in respect of burden-sharing is
the European Commission (EC) Green Paper on the future of the
European Asylum system, comprising a chapter on solidarity and
burden sharing.”* Observing the Dublin System, which did not
contain much about this issue, the Commission came to the
conclusion to put forward as a suggestion to achieve a more
equitable distribution among the Member States. Having
ascertained that the spreading of refugees is not equitable, the EC
puts forward two questions, the first relating to the existence of a
need to complement the Dublin Regulation with measures

2 Council of the European Union, The Hague Programme: Strengthening

Freedom, Security and Justice in the European Union, 13 Dec. 2004, OJ C53/1.

2 Council and Commission, Action Plan of 12 August 2005 implementing the
Hague Programme on strengthening freedom, security and justice in the European
Union, 2005, 0J C198/1.

2% Commission, Green Paper on the future of the European Asylum system (Green
Paper), 2007, 301.
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contributing to a fairer spreading of the burden, the second being a
search for other possible solutions to establish a more equitable
distribution of asylum seekers and/or beneficiaries of international
protection between Member States.”

4. European Agenda on Migration: the future of Dublin
Regulation

As it is mentioned above, the pending forth revision of Dublin
Regulation is on the table to tackle the controversial issues of the
Dublin Ill, which includes responsibility-allocating hierarchy. It is also
arguable, how Dublin Regulation matches with the principles
expressed in the Lisbon Treaty.

1. Hierarchy: fair or unfair burden-sharing?

Chapter three of the current Dublin regulation constitutes the
criteria that should be applied in order to determine the Member
State responsible for the processing of the asylum application.
These criteria are built up hierarchically in the order of appearance
in the regulation. Articles 12 and 13 serve to follow the criteria,
which challenges the fairness of burden sharing system. For
instance, the first criterion in the hierarchy quests the Member
State, where a family member, who has been attributed the status
of refugee or is subject to an asylum application, is present, to carry
the responsibility to examine the asylum application.”® Article 13
contains the most controversial characteristic of Dublin: the
responsibility of the Member State of first entrance. Accordingly,

% Ibid.

% European Parliament and Council Regulation 604/2014 of 26 June 2013
establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person (recast)
2013, 0J L180/31, Art. 12.
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the Member State where the applicant first crossed the external
border of the Union irregularly, is responsible for the examination
of the asylum application.?”’

This obligation ceases to exist after the expiry of a period of
12 months. Once this threshold has been exceeded, the application
will have to be examined by the Member State where the applicant
has resided continuously for more than five months. In the situation
where multiple Member States meet this criterion, the Member
State where the applicant has been living most recently, will be held
responsible. Thus, the Member State of first entry criterion forms the
most problematic aspect of the hierarchy causing a disproportionate
spreading of the burden in asylum applications.

It is also worth noting that the EU institutions have been
pointing out the need for a reform of Dublin. In 2016 the
Commission explicitly acknowledged that the Dublin regulation is no
longer a workable system for determining intra-EU responsibility
concerning asylum applications and relocation. Furthermore, case
studies®® have shown, that Member States at the external border are
more heavily burdened which leads to a decrease in standards,
because of the first entry criterion introduce by the Dublin
regulation. Due to the decrease in standards, the applicability of the
Dublin system could no longer be guaranteed unconditionally. In
regard to a violation of fundamental rights, the European court of
Human rights (ECtHR) and the Court of Justice of the European
Union (CJEU), came to the conclusion that Dublin transfers had to
be suspended in case of systemic insufficiencies to receive the
migrants even the responsibility of the Member State in accordance
with the Dublin hierarchy is posted.

One of the main criticisms of the Dublin regulation is related
to the ensuring an equitable distribution of migrants. The

27 . .

Ibid, Article 13
2 gee: ECHR, 4 Nov. 2014, no. 29217/12, Tarakhel v. Switzerland; 21 Jan. 2011, no.
30696/09 MSS v. Belgium and Greece.
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distributive impact of the Dublin regulation is very little and almost
non-existing.”® It is also arguable if the equality in Dublin was a
fiction or not, as hierarchical criteria set out in the third chapter of
Dublin do not take any level of so called ‘fairness’ or ‘equitable
distribution’ into account. Thus, there is no expression of any
intention to support heavily burdened Member States included in
Dublin 111.*°

Regardless of harmonization efforts on EU level imposing
minimum standards on the Member States, a large part of the
Member States are failing to align their procedures with the
European standards on protection.’® Therefore, the assumption
that all Member States meet Union standards, is a major
misconception inasmuch as more impact is exerted on the national
competence. It is even more questionable whether the common
procedure serves better to cope with migration flows, because it
will also cause other pull factors to play a larger role, since
harmonization initiatives will only influence the legal disparities in
the Member States, leaving aside economic, social and cultural
differences rendering a particular Member State an interesting
destination.*

% Commission, Proposal for a European Parliament and Council Regulation

establishing the criteria and mechanisms for determining the Member State
responsible for examining an application for international protection lodged in one
of the Member States by a third-country national or a stateless person (recast),
2016, 270 final/2.

30 Gray H., Surveying the Foundations: Article 80 TFEU and the Common European
Asylum System, Liverpool, 34, 2013, 180.

31 Guild E., Costello C., Garlick M., Moreno-Lax V., CEPS Policy Brief: The 2015
Refugee Crisis in the European Union, CEPS, 2015,
https://www.ceps.eu/system/files/CEPS%20PB332%20Refugee%20Crisis%20in%20
EU 0.pdf accessed 20.10.2018.

*2 Thielemann E., The Future of the Common European Asylum System: In Need of a
More Comprehensive Burden-Sharing Approach, European Policy Analysis, 2008,1
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2. Dublin Regulation in the light of Solidarity

The entire EU asylum policy is based on the principles of
solidarity and fair-sharing of responsibility. As concluded in the
former part, Dublin by far does not lead to a situation of fair-sharing
in the processing of asylum applications, since only a handful of
Member States have to carry the burden. The question arises how
the disproportional division of asylum applications caused by the
Dublin system can be reconcilable with the European Union's
solidarity and fair-sharing concepts outlined in Article 80 of Treaty
on the Functioning of the European Union (TFEU).*

Article 80** TFEU can be seen as the basis of the idea of solidarity
both to the countries and to the refugees in the Union’s asylum and
migration policy. The ambiguity around the interpretation of the
principle of solidarity, gives rise to a lot of questions on the scope of
this notion and on how this solidarity concept should be translated into
practice. Generally, solidarity is a principle based on mutual trust
between the Member States.® In the context of asylum, solidarity
means that in periods of high migration pressure the other Member
States will take charge of part of the burden, in order to do the same
when other member states are faced with such pressure. However,
some clearance should be made on the range of this principle.

It is in this context important to note whether this provision can
be limited to a mere intra-EU solidarity, or whether this notion is wider,

33 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017,36.
3 Consolidated version of the Treaty on the Functioning of the European Union
(Lisbon Treaty), 2012, OJ C326/01, art. 80.

> European Parliament Directorate General for Internal Policies Study, The
Implementation of Article 80 TFEU on the principle of solidarity and fair sharing of
responsibility, including its financial implications, between the Member States in the
field of border checks, asylum and immigration, European Parliament, April 2011.
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also including solidarity vis-a-vis third countries or vis-a-vis refugees.*

A textual interpretation of the article will lead us to believe that
the solidarity is meant as solely applying between Member States and
the Union, since in the article itself is underlined. However, a working
document of the LIBE*’ committee sets out that the solidarity concept
in Article 80 TFEU consists of two big categories, internal and external
solidarity.®® It is also interesting, that the concept of solidarity arises not
only from Art. 80 TFEU, but also the 1952 Geneva Convention, the
foundation of international asylum law, expresses it in its preamble.*
Thus, if the textual interpretation fails, the member states are still
under obligation to follow the steps of solidarity.

Another point of discussion concerning the notion of solidarity
is the relationship between solidarity and fair-sharing. Fair-sharing
wishes to establish a status quo that succeeds in the realization of
an equitable spreading, not in absolute numbers but by taking into
account the relative reception capacities of the Member States.* It
must be said, that solidarity and fair-sharing are establishing an
inversely proportional relationship that is being directed on the
European level. The more responsibility the Member States confer
to the EU, the more it will be shared on EU basis and the less need

% Noll Gr, Failure by Design? On the Constitution of EU Solidarity in Searching for
Solidarity in EU Asylum and Border Policies, Odysseus Network’s First Annual Policy
Conference, 2016.

" The Committee on Civil Liberties, Justice and Home Affairs

38 European Parliament Committee on Civil Liberties, Justice and Home Affairs,
TFEU —Solidarity and fair sharing of responsibility, including search and rescue
obligations (INI report on the situation in the Mediterranean and the need for a
holistic EU approach to migration, European Parliament, 2015,
http://www.statewatch.org/news/2015/jul/ep-working-document-migration-
solidarity.pdf. accessed 21.10.2018.

39 preamble to the Convention Relating to the Status of Refugees, 1954, 189, UNTS
137.

0 Godts C., The Migration Crisis: Towards a European burden-sharing system, Gent,
2017, 38.
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of solidarity there is between the Member States.** In the light of
the Union’s asylum policy, fair-sharing should be attributed the title
role, supplemented by solidarity as a corrective mean. Solidarity and
fair-sharing can be held up as two complementary principles that
should balance each other.

3. Reformation Era for migration policy

In its communication of 6 April 2016, the Commission put
forward the Union’s vision in the necessary reform of the Common
European Asylum System. In general terms, the objective is to
abandon the current system that is causing disproportionate
pressure on a limited number of Member States, that can not only be
attributed to the deficient implementation of the system, but also to
the flawed mechanism by itself.*

There is an urgency for creating new legal basis, which refuses
the absconding system and irregular migration. Thus, the most
important issue is to create a resilient mechanism based on
principles of fair burden-sharing and solidarity which will be crisis-
proof and result-oriented.

The new system should be able to deal with increased flows of
migrants and at the same time ensure a fair spreading of the burden.
To make such a system function, the Commission discusses two
possible policy options: a) supplementation of the Dublin Regulation
with a correct allocation mechanism and b) creation of a new system
for allocating asylum applications in the EU, based on a distribution
key. In these policy options, Dublin would be kept in place in situations

41 De Bruycker Ph., Solidarity as a sovereignty-reducing penalty for failing to meet
responsibility in the European
Border and Coast Guard in ‘Searching for Solidarity in EU Asylum and Border
Policies, Odysseus Network’s First Annual Policy Conference, 26-27 Feb., 2016.
2 Commission, Towards a reform of the Common European Asylum System and
enhancing legal avenues to Europe, (Communication) COM, 2016, 197 final.
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of “normal” migratory pressure, while the corrective mechanism would
be activated when the pressure on some of the Member states
critically increases. This also implies that the first entry criterion would
be limited to both crisis and non-crisis situations. These instruments
will determine responsibility based on a fixed distribution key, taking
into account several factors particular to a Member State. Important is
that the overriding criteria, such as vulnerable status, family linkage, as
they exist in Dublin, would be kept in place.”® In order to distribute the
asylum burden in accordance with the principle of fairness has to be
made more tangible which can be done by calculating the Member
States’ relative asylum capacities, taking into account the factors that
will result in the most fair distribution, but at the same time ensure a
high level of fundamental rights protection. Crucially, fairness should
be implemented both in terms of dignity for the persons applying for
international protection and from an inter-Member State solidarity
perspective.*

5. Conclusion

According to the points judged above, it is clear, that the
distribution of refugee burdens in Europe is highly unequal, even
when the different reception capacities of countries are taken into
account. The development of an effective European burden-sharing
regime appears to be in the interest of both refugees and countries
of destination. With regard to burden-sharing on the level of asylum
applications, the Dublin Regulation has failed and has proven to
form an insufficient counterbalance to the free movement of
persons. Due to the incomplete implementation of standards, the
presumed equality between the Member States’ asylum systems
seems to be far away from reality. Although the Union succeeds to

43 .

Ibid.
* Guild E., Costello C., Madeline Garlick M., Violeta Moreno-Lax V., CEPS Policy
Brief: The 2015 Refugee Crisis in the European Union, CEPS, 4 September 2015.
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address the imbalance at a financial level by the allocation of funds
through the Asylum and Migration Fund, the core issue of burden-
sharing can be situated on a people sharing level.

Most problematic in light of burden-sharing is the distribution
of asylum seekers’ loads on Member States located at the external
border of the Union due to the first entry standard. Nevertheless,
the altered proposal of Dublin system attributes an even bigger role
to the first entry criterion by introducing the “once responsible,
always responsible” rule. The hierarchical criteria determining the
Member State responsible in the Dublin Regulation have the effect
of encouraging absconding and thus non-compliance with the
system. This leads to determine that realization of a fair spreading
of the asylum burden was never an objective of the Regulation.

Furthermore, it cannot be denied that the Union
fundamentally fails to reflect the principles of solidarity and fair-
sharing in its asylum and migration policy, especially in the field of
people-sharing which leads to breaching of Article 80 TFEU.
Notwithstanding the overall recognition of the deficiencies in the
applicable instruments, the EU tries to amend or fix these
deficiencies often by introducing temporary derogations.

Therefore, the question arises how the Union should proceed
its migration policies. More concretely, this implies determining how
burden-sharing should be pursued in the current context of the EU
legislation. The Dublin Regulation is the first obstacle that has to be
overcome, since it undermines the objectives of solidarity and fair-
sharing. It is essential for the functioning of any future asylum policy
that Dublin is replaced by a system with a less distorted status quo.

Moreover, if seeds of co-operation could be transferred to the
management of the EU’s external borders, and used to build a
shared European asylum policy, enabling more pooling of resources
for processing asylum applications, then member states might begin
to move towards finding a way out of this crisis together. EU
countries will need to re-conceptualize burden-sharing between
member states — and perhaps including the non-EU Balkan
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countries, given the close interdependence between their stability
and EU stability in the context of the refugee flows.

To compound all this puzzle around the burden-sharing, there
is no doubt that the Union has to move forward. The abolishment of
the CEAS is not an option, since the very existence of the free
movement of persons under Schengen depends on this system.
There is however, a pressing necessity to reform the European
asylum policy and to incorporate the principles of solidarity and fair-
sharing. As the migrant flows in recent years have dramatically
increased, the need to further exploration of new options to build a
more equitable, efficient and effective international refugee burden-
sharing regime appears to be more urgent than ever.
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bLbgdemab 8 n3babab sbasndda sbobyyma Mg3m3gboa30gdal dgbEmmgdals
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<https://www.ombudsman.ge/uploads/other/3/3571.pdf>, [12.03.2017].

0 Stoica v. Romania, no 42722/02, European Court of Human Rights, 2008, Para.
67.

A Mikheyev v. Russia, no. 77617/01, ECHR 2006; Zelilof v. Greece no. 17060/03,
ECHR, 2007; Assenov v. Bulgaria, no. 24760/94, ECHR 1998; Yiksel v. Turkey, no
40154/98, ECHR, 2004; Muradova v. Azerbaijan, 22684/05, ECHR, 2009
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2 Office for Democratic Institutions and Human Rights, Report Monitoring of
Freedom of Peaceful Assembly in Selected OSCE Participating States (April 2015 —
July 2016), USE OF FORCE, FIREARMS, DETENTION, CONTAINMENT AND
DISPERSALS, The use of force, firearms, detention and containment, as well as
dispersals of assemblies: international standards and good practice, 103-104, bgen-
d0bobgomdons:

<http://www.osce.org/odihr/289721?download=true>, [13.03.2017].
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mgdoms  93mm3aemo  bobodsmoenml  3Mmog o 000bss
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Lomgol” ndmsgomgg agymobbdmol, Mmad 3mbzgbns Lbgs bLo-
96modmMobm LadoFmmmgdfngn bgmdgzGmmgdgdabogseb gsb-
Lbgoggdom, oM gd393wgdatgds 60(3;0@5360&) 5 gMmgby-
mmodol GFooiomm M &Mmabgdl.” s@sdnsbal yymgdsms
936003990 LobsdsFmmmm ghmgGom (36mdar bogdgbdy Ireland v.
the United Kingdom, 5060d653L, ®m3 “3emsbo 3n&o @odab bLogm-
®odmEnbm  dgomobbdgdgdabasb gobbbgeggdom, 3mbzgbzonm
35M5bG0M9dmos YRMm dg@n, 30Mg YYoMomm sobGMsd(30-
900, Bm3mgdbag goshbosm dgbabemmgdmam bogommgdamm
boboosmn bgzeo Lobgm3bogmgdobmgab. ngn Jdbals, bagHom ©s
3Mo35mabEngn dgmabbdgdgdal Jugmbl, sbyy bbgoggemon mda-
93606 3orydYmgogdb, Mmgma 3Gg8dgmolb Gggb@md-

! ob. 5030560 M@mgdsms ggmm3gma 3mbggbzns, dmbemo 46: “domomo
bgm3gd 336 gmo dbatiggda 3obEMEMIgb Fommgdnmgdsl, ogdm®mBaemmb
LobadoBmmmb badmmmm gowsbyzg@nmadsl bgdobdog® Loddgdg, GmBmals
dbscggda(s 0bosbo 56056.”

2 nb. Oppenheim’s International Law, Jennings & Watts eds. (9th ed, 1996), 3oMoa-
Moggda: 620, 376, 379.
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dgmbg (dogsmomom, GngMsb@gdo s m@Gmegamgda) 0y oM-
3gmbg 3oMgdo (9.6. ”stateless”)." 579056 353mdnbagmadl,
3 gMmzbmmmdal, bozbmazMgdgmo sanmobs s Mgbawgb-
&mdal Ibgrzgmmdado domgds 3mbggbznom gomzamalbbnby-

60 9Rgdgdebs @d mo30byREdgdab RMEgg30b IR I-
Bobob  0fgmgzo6@mmos.” 88wgbow, 3mb3gbz00m  gobLad-

@3MPEo JBEgdgde 0363bG MR 3HEIRRIdS HmamE(
dmgomadggddg, sbgzg dmgomadgmdal o6 3Jmby 306mgddbg.
LEmMM g 535d0 gmabrgds, 3Mb396(300L 3ofmzgma Igbmal do-
om0 sMbo s bymoabgggmgds, Gmegbsy dogomnmgdl, Gm3

NRBgd5d0 8 M330LYPmgdgdo yzgmabomgzobss bgmdobab-
gomdo.  bLogmmobbdms, Gm3d  3mbgzgbsns  gobbsnmmgdom

% ab. 500080060 YPmgdems 3GM3mmo Lobodstomm, Ireland v. the United
Kingdom, App.No. 5310/71, 1978 bmal 18 0sb3060, 3otog. 239
“ ob. R. Higgins, Problems and process, international law and how we use it (1994),
a3- 96.
5 ab. Lambert H., The position of aliens in relation to the European Convention on
Human Rights, 2007, Council of Europe Publishing, a3.11
®0b. 0dsg., 3511
7 ob. 0dsg., 3311
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dmdob bgdobdngMo gomadmmgds as63@3n(3gdnmos Labgem-
3Bogmms 03Mmogmgbmdal gemgbmmo 30b6mb3gdmmdams s
365g&0300, MmIgmms bogydggmoas Labgmdbogm byygzgcgbo-
§9Bobs ©o GgMogmGonmo  bgbogbmdolb  3G0b(303950."
0999 (39, M3bsdgMmazg bLogHmadmEmnbm badsMomal gobgomes-
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3(306M©gds. 39Mdme, Dmaswn LogMmsedmmobm badsmomal
360630396005 @ Jgmabbdgdgdom, asbbognmmgdom 30 do-
30060l Bmgdgdabs s g3mbm3dogycn 0b@gamoznal omM-
230."2 39Lod530bsc, edMog0 LogAMEIMEGLm bodsMmmgdo-
30 bgmdg 3O magdomss goblbodmg@nmoa ms3dgbagmal dsdag-

39 B gdgda. Jogomomsa, 500530560l Mgmgdosms boym-
39MOM 093mdMd(300L 3g-13 Igbo, Lodmdomajm s 3meo-
&0gMo xmgdgdol dgbobgd 3s@ob 8g9-13 dygbmdo ©s Mo

& Bmam(3 Joomomgdamas, Marie Whitney K., DOES THE EUROPEAN
CONVENTION ON HUMAN RIGHTS PROTECT REFUGEES FROM "SAFE" COUNTRIES?
“Christiane Berthiaume, Asylum Under Threat, <
http://www.unhcr.ch/issues/asylum/
rml010l.htm>"
? 9.6. Erga omnes bn3gdab 308 9amM0s
"0 Lambert H., The position of aliens in relation to the European Convention on
Human Rights, 2007, Council of Europe Publishing, 63-17
" ob. 0d39., a3-17
2 0b. 0d39., 33-17
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Lodg(360gcMm 66 g9ddo 50bndboggb, GmA gL ndgznsmom brgds.
0@530060b MRmgdoms bgmdg3emgdgdds, dom dmmal 3mb-
309G Mmds Jgmabbdgdgdds mEmmgamms Ngmgdgddyg, 3603-
369mmmgbo dgodsomgl Labgma3bogmms ©abyMmgonmo vg-
m9653mbomagds 33 Ld3ombol 3obLaDEgMOL MomMdsDdy. o3 Jyor-
boo 30, 500530560l YBmgdosms gzMm3mds 3mbggb(3003 nmeo-
3535 9.6. vis-a-vis o g3cdm3nmo babgmdbogmgdol wab-
309Eonmo  gRmgdsdmbomgdol BofMamgdmob ©s3o3d06Mg-
d0m."* Boyybgsgze ms3dgboggol dsdogdgmons Me3mgdgdals
36035mBgMmgabo oMbgbamabs, gb Lo o6 60dbogl, 0dsb,
M3 9B gdgd0 S8LMENEYYM0s, s 0bobo 56 dgadmgds, Hm3
0059939809d5MmMb  3mb3Mg@mm dgdmEggdL. mogdgbagmal
dodngdmgdo 1odMogn 30dgbob godm s6ywgdnsb LoMmmmggdl
®03d9bogMab dobogqgdol Jmombom, Gmam(z LokogMalb ©obs-
dmgdal oG gMnomato  sbggg Ladmigbm  sb3gddgdal
dbg3gmmdado domgdobsb. bdomop Labgmdbogmgda, gemg-
bymo qLogmmbmgdol ©s330L ImGogom, odl 9udbgdosb
®03d9bogMal dodogdgm 30Mgdl LogMmadmEnbm ©o(330L do-
boggdeody. ods@gdomn 3mdmgds dpgmdatmgmdl ndsdn, GmA
Lobgm3bogmms dogMm domgdamo aosobyzg@omgdgdo ggad-
bgdo 3mbG®m obggMazal ogm Fobmegdmm 0bym™mdsz0sl,
mdgmdgz 3o63(3bowgdgmb Lbbgswsbbgs 3odgbgdol godm
b3om3s o6 goshbns. Jommmmo 396mb3gdmmdbols msabsbda,
3Mb&M oD39M30L oM IMbmEadmm 0bgm@Is300L Lobgem-

3 0b. 0d39., 23-20
" 0b. 0d39., 23-20
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Londmmgdymo 0bgm@ms300L 3o3gmo369dsL.”gl 60dbogl,
™3 bogoMmgzgmmb dnbob@mszonmo Ladmzgbm 3mwgd-
Lbob 20" 34bemols Bea@3s@oyymo Jobos@bo, admggs Jgbodmagd-
mmdsl, M3 003d5boxMalb dodngdmobomgalb mEmgomabs
o4y 3135bn@omo bGsGMLOL Joboggdals dgbobgd Lobsdsm-
oM ©83900b d93mbg93530 093dgbogMal 3odngdmabs s do-
00 ©5(330L go63sbmM(309mmgdgmo oM gdabmzgal LabgmdBogm
boomdmme 30Rbg o 0bgm@ms(308 o6 nymb bgm8obabgmm-
80."® JoBormmo Mgommdoob 358m30bst g, Mmogdgbagtol do-
dogdmobmgol m@mmgomolb ob 3¢ydoboomnmoa LbEGsGNLOL
30bnggdodg Labgmdbogm MbogMmbmgdal Mool cddol Lo-
#39d3mo 3mb@MeadzgMzgomn Logdnsbmdalb dgmggowm Im3m-
39090 0bgmMds(30 308(*)0836360.17 “3mb@MmabgzgMzomo
Log80obmdnl dgbobgd” Lodofmmggmmb 3obmbals 8g-6 dgbenals

% 0b. “bobgm3Boggm LonMdmmadab gbebgd” bLogommggmmmb Jo6mbo
e 6b. IDFI, 0bgmMds300b Mmogobygmgdolb gobznmamgdol abb@od@o, »bo-
Joonggmmdn mo335boxMab 80bnggdadg Moalb mddob 3Gm3gnMgda god-
#30630@3 o6 snb”, 3.5
"ob. 0d39., 33.5
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NRBgd9d0L bgmymazs. dgmgasm, 30530560 MRmagdsms g3-
3mmo babadsmmmmb 3Msd@ogs o3 bogombol oMggmog bs 3-
dome dMogomygmmasbos.

b0bodgdatg LEsGNoL Fabsbos d©sdnsbals MBmadscms
9360m3mo LobsdsMmnmmb Mgmg3zeb@Ma aosbyzg@nmgdy-
d0b 30dmboegs, Mm3gmoa(s gbgds 00335LbBMab dodngdmal 0b-
030150 Rmgdgdabs s gMmzbymo ybogmmbmgdal
0b@gMgLbgdol gMomdmog sbsmadL. @sds@gdoom 3o, gobboemyy-
mo 0gbgds gzmm3ymmo Labosdsmmmmb dogM bLonydmm ob-
gmMdogoolb godmmbmgal LB bosM@Gon Leander-ols, Rotaru-Lo
o bbgs bsgdggdal dabgogao.

2. 53335bsg3Mmab 33dngdmab nbngzoysmyMa Megemg-
3980 9m3b9mo 9bsgMabmgdab 3nMmab3am

2017 Benob 15 83G0mb, bog-mo 3dn, aogmomnsbgdmemo
96960L MmMasb0bs(300L HdndMmgdalb Loddmb GgHmMmabINS6
Boboomdga dMdmemoal  3m3o@g@dy, dsmmgbo 3mdabmals
sbobEgb@3ds dmblgbgdabol smbndbs, MmM3 gMmzgbmmo Mbog-
Mobmgdol 3563 303900 o Q@mg{;n@mo 5(339 b so -
393m©ab 9HOMImog GGG g@or. ° 9Mm3zbymo MbogMobm-
900L 35638 3039800 56 Mbrs dgomabmb megzdgbogmals d5do-
96mob gRmgdgdo, bmmm megdgbogmals dodngdmals negmgdy-

'8 5. United Nations Security Council Counter-Terrorism Committee New York, 5
April 2017 Open Briefing by Volker Tirk, Assistant High Commissioner for
Protection, g3.1
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5@5305b0L @mgdoms gzmm3ymo LobsdsMommmlb go-
64396 0mgd9ddo, GmBgmoi gbgde mEMmom®S JBY-
398L, gMomgMon yggmedyg bdomMawo (30806 gdsn bogdgs, 1989
Bemals 7 0gmobob gosbyzg@amgds, baddgdy Soering v. United
Kingdom.”® Ls43930 o@ALgdmmo dobomgdolb dobgogom, as6-
d(3bowgdgmo msgol dgamdsm gmambosb gMmso os3o3gl 0b-
amobdo, Agzob goyomgdgdol dMomegdoom. m9yd(3e, 5603wy
3ol dMamom ggdmes g3oMxaboolb 1bogzgMbondg@dn LEs3mAL
Mmb, 3gamdoto gmamb 3dmdmgdol 833mgmmmds. 5080560l
MRBEgdoms ggemm3emoa babadsMormmb 60653y, ngo ogmdws,
™3 539M030b dggmgdyem 380@q0dn ©sdMbgdal dgdmbgg-
3530 3oL Loggomom sbgowbgb. Im(39dmm gomsbyzg@omy-
3530, 500530560L gY@mgdsms g3em3Mmds Lobodsmmmmad 0d-

"% 0b. 9.8. “@ndmobal bogddggdoe”

[ https://www.echr.coe.int/Documents/FS Dublin ENG.pdf ]

2 0b. 5o80560l MRmgdems g3BmInmo LsbsdsGomm, Soering v. United
Kingdom, App.No. 14038/88, 1989 bol 7 ngmabo

130




™33 ma@bIsbsdgzama — g9mmz6mmo mbogg@mmbmydol bGobromBo
Gmengoeros bodsEmsmdn ssdnobob @aemgdoms gafmmdaemo bobodsmor-
mmb 36558 040b Jobgrpgoom: s@sdnsbols maemgdscms gamm3memno bsbodsmo-
mml Jogmds boondemm 0bgmmdszool godmambmgals ymorboo

Lggms 3mbggbznnl 8g-3 Fnbmal sggdmmgdobs s 3mgdgrg-
30 gamamaddy. LobadsMmommd ssEanbs, MM sEobomabs-
©m  dm3ymmds bos  ombgzoglb  Losb@ngol dobodsmnm
bz, 0dobsmgals, Gm3 dm3ymmds dmgdzgb 3g-3 Igbemals
©35(330L BoMamgddn. 5083060l YRmgdoms g3Em3gyem Ladsm-
momdo dmmgoaby 39(3609Mgdo sd@omMem 5mbndbozgb, Mm3
LmgMabanl ©EMJGMabs 3mbggbiool dg-3 Fgbmol ws(330b
BoMamgdal jmobom, bo38smE Bohmms.?' @by 5m06adbmb,
M3 ©s(330L BoMamgdo 0dgbs gogsMommgms, HmA Lobs-
dofonmm 3mbggbz00lb 39-3 Iqbmal ommzg3oL 80nkbyzos
3f33bmmme, 30Mmdomse, @oE 6Mn@sbgml Mmd 3sbgbmm(z0-
9emgd0bs  3mbggbznnb 39-3 IPbmom s3Mdomymo Jdgogds,
ofMdge, 3mbggbzool dg-3 3bmol ommggzal Mobgal dgd-
obgggeda(s, bobgmdbogm 3mbzgb0ol 39-3 3bmalb ommag-
30L Gobgob 60659y 508mBbrgds. mbs 50060d6mb, Gm3 se-
60dbnmo 3Mog@o0ze 3mdmg3bm aomsabyzg@nmgdgdom dgo(33e-
ma.

dogomomas, baddgdyg Vilvarjah and Others v. the United
Kingdom, 505d00bols y3emgdoms ggmdmmds LabosdsGmmmad
356bodMgMs, HMA3 s30mgdgmos 3zoxgom dodgd-dgogamd-
030 39390M0b 5MLgdmMds sMsbomsbom dm3yMmmdabs s bog-
Gobgb dnEob.? bemmm, «339 3980am3, 50830560L MBmgdsms
936003993 bobodsGmmmd, bLoddgdyg, Saadi v.ltaly, 3og3 9&-
g 30sLEYOS 39-3 Igbmoabs sdbmmEyGMHa bobonsmo.

5bobndbsgz0s, s@sdnsbal MRmgdsms gazdm3mma bobe-
domamnemb 1996 bemal 11 6mgddmnl gosbygzg@nmgds, bogdg-
b9 Chahal v. The United Kingdom.” 30633650900 ©ogmMdws,

21 ob. [ https://www.lawteacher.net/cases/soering-v-united-kingdom.php.]

Z0b. 0d39.

% 0b. 500080060l M@mgdems g36Gm3nmo bobods@menm, Vilvarjah and Others v
the United Kingdom, App.No. 3163/87, 13164/87, 13165/87, 13447/87,
13448/87. 1991 Bemal 30 mg@mddgin, 3oog.105

4 0. 500580060L NBMYdoms g3GMIMmo babodsmem, CHAHAL v. THE UNITED
KINGDOM, App.No. 70/1995/576/662, 1996 Benals 11 bmgddgeo

131




Ne1, 2019 Jomorgmo ©s bogMosdmmabm badsGamab Jadmbamgs
Georgian and International Law Review

md sanmn 3gmbws 3mbgzgb(3n0m o3Ymo Mogo RBmgdyg-
b0l @oMmmgg3sl. 39Mdmw, ngo doymomygdws, 3mbzgb(znal dg-
3, 89-9, 39-8, 39-13 o 50-g 3bmgdol ocM3g39dg. bos
5006036mb, MHm3 ds@mba Rsdsmmn dg3Rbgmmo ngm GgHmEnl-
& Logdnsbmdsdn, sbggg dob dMemaE ggdmes nbomgmals
3693096 dobabBmMolb 333magmmdal 3mbL3nMsznsda Imbsbo-
mgmdal doemgds. Lagymobbdms, GmM3 5sd0sbal YGmgdsms
9360m3mo LabodoBmmmb Imbsdsomgms IMsgmabmdsd
350b00Ms 3563 (3b50g5molb 3mDa(300 S SN, MMT godg-
39000 393mbgg353d0 sanmo 9465dmms dgbadadabo dubmgdals
3M3935b. 30badbmma bogdol 3603369mmds megdgbagmals
dodngdgmo 3oMgdobmgol go69dm3gmoans mo dodgbals godm.
3oM3qmm Gogdo, 0do@m3d Mm3 dobdo gMmazbymoa Mbogmmbmg-
3oLy o ®og3dgbaggmal dodogdmol 0bpogoysmuM Mag3mg-
390b dmEob domsblbob oagbol 3mmbom swagbomoas 36nd-
369mmgobo Lobgmddmgzabgmm gdnmgdgdo s LEGSbLIME -
b0, bomm dgmeigh dbMog, 0do@m3d, Hm3 gb gosabygzg@omygds
yneomgdol 83sb30mgdl mogdgbogmal dodogdgma 3afals
NRBEgdsdy 3Jmbrgl 03 booMdmm 0bymmdsnaby biomds,
3ol bagndzgmdgi 3sb gogdgs oo 93 43560L369mal
30b0ggdody. 09305306039, bobsdsmnmmd ndbggms 3mb-
396(300L 3g-3 3ol ImJ3g00gdal GoFamgddy s gobbod-
mgcs, Mmad bgmdgdizmgmo Labgmdbogmgda botggdmmdagb
MBmgdom, Mmams 9L oEaqgbomos bogMmsdmmabm Ladsm-
ool yzgmobomgal (36mdommo ©s 3ofgom Rsdmysmndgdeema
36M5g@n300m, 53mbGMmmMmmmb mE@mmgomms g3gybol §gMo@m-
05dg 3gdmbgems, 93994600006 gobgmes s J39ybal GgMo@meo-
0By ©oMhg6s.”° d(35, Lobodsmmm adsg dommomgdl, Gm3
36939R06&gmo Labadsdamm aorsby3g&omgdgdoo rorag-
Bogmo 36o74B8030L mababda, bgm3madBgmn LabgmadBogmb dngH
®0339bogMals dodogdmol godgzgdom dgbodmagdgmos godmb-
300e 0gbgb Gmame(s, 3mbggbzealb 83-3 Bgbmolb oMm3gse,
obggg Labgm3bogmbogol 3mbzgb(z00m gomgzgamalbobgdmma

% 50580060l gamadoms g3Gm3mmo bobodsGomm, CHAHAL v. THE UNITED
KINGDOM, App.No. 70/1995/576/662, 1996 Bl 11 6mgddga, 3s6og.73

132



™33 ma@bIsbsdgzama — g9mmz6mmo mbogg@mmbmydol bGobromBo
Gmengoeros bodsEmsmdn ssdnobob @aemgdoms gafmmdaemo bobodsmor-
mmb 36558 040b Jobgrpgoom: s@sdnsbols maemgdscms gamm3memno bsbodsmo-
mml Jogmds boondemm 0bgmmdszool godmambmgals ymorboo

3obbobdagdmmdal  ©s30LMgds dgbodsedabn aofmgdmgdgdals
6bgdmdabol, oy babgdg g303L sbgdoma boagmdzgman, Hm3
a56baboemggm dg8mbgzgzedo, 3on, Bom3mdmdol d39ysbsda
©366MMbgdabolb sogg39dmgdamgds 3g-3 nbmoo o3Mdamyyem
In3ymmdob.”® 505305b0L Bmgdoms g3dm3nmo  Labsdom-
om 0©as 360d36gmmgabo 308mbggzolb 60653y, 3gMdme, dob
935mMgomEs gMmgbymo nbogmMmbmgdol 0b@gmgbobs o gob-
dbomgdmal nboongnysmymo 0bGgMgbgdol domoblnfgds,
RJO 900, O™ o6 059393 gdoMgdymaym 3mbzgb(z00L 3g-3
dnbmoom gom3zomabbnbgdym Im3ymmdsl s dgmey, o6 dgmes-
bymoygm dobo, GmamEz me335bogmal dodngdmal modMagn
LogMmddmMobm abbGMIgbB 0o gomzgamalbbobgdyma Mgmg-
3900. LobadsMomm, gomsabyzg@omgdals 76-g 3Mogmogdn bo-
oM m0sba Jommomgdl, bgdmblbgbgdmmo ab@gmgbgdol ©o-
3omoblbgdal o9(30mgdmmdol Joogdyymmdol Mmomdobg.”’ 3
dgdmbggzado Lobodommmmbmgal YBm Gobgymo oym gs6-
3(3bo0gdmab 3mbg96(300L 3g-3 Fnbemom gomgamabbobgdmmo,
dbgdomn s bgas@ oo Mumgdgda. dob ¢bws aobgbabmams
BomBmoaqbos o) 96 gMmazbymo b gMmgbo 08356 Bmbo
ofam3gb@L, Gmdgmos dgdmgdms 35b3(3bogdmal 3g-3 34b-
mom g5bLodmzEMma dm3yMmdabmazol @od3gdwmgdamgdal go-
doMomgodsl. mogol dbMog aobd(sbopgdgmn dogmomgdes,
M3 0g0 oM BoMmImoagbs LogMombgl gHmazbamo qbog-
Bobmgdobomgal, 0330 6960b3ngM dgdmbgggeda gfmzbyema
MbogONbmMgdal oGadgb@nm d3gmamgds, 56 bomdmawagbl
o6a3gb@L, Mm3gmoz dgdmagdos nbogosmata  bog-
Mobobogal ©od393gds0Mgdal, 56 3oMabogol sbgomo Log-
Mobob  30Ma30M3m3m@(30mo  5©3nbobEMomgdol 9y (30-
m9dmmdol 2585Gomgdob.?? Lsbsdsmmm ombndboglh, Gm3
0bmgmdo ©sd&Mbgdol dgdmbgzgzado do@mba Asdsmon ogd-
39900905695 033356 IM3ymdals, Mm3gmoa(zy gbnbosmdogagds

% 0b. 0d39., Sofoa.74
7 ab. 0d3g., 30603.76
% ab. 0d3g., 3o60a.77

133



Ne1, 2019 Jomorgmo ©s bogMosdmmabm badsGamab Jadmbamgs
Georgian and International Law Review

3™b396(3000 39-3 3brol Layemb.?? sbodsMomm sbggq 080630—
9L ynEomgdsl, Mm3 gs6d(3bogdmal 3Mmgnmo ©s “s3-
MO0 gG0”, GmImams(z 030 bofMggdemmdl nbpmgmdo Ngcmm
b0l dm6336(300b 39-3 3bmoom ogdmdama §dggdabogal
5939909356930l Fobbb.>* Gmam (3 Bgdmo s0060dbs, ssdo-
3bol @mgdoms ggmm3mmds LobadsMmmmma ©ssanbs 3mb-
396(300L 39-3 3bmals @osMm3g3s. Jombgosgem 0dabs, HmAd bo-
LodoGnemmb dgi30bgdals Bobardn, 3mb3g6(300L 89-3 bEcsb
dndomogdom, dsb bo@yzobo@yzom, GgMmdobmmmaoyMow oM
3569356 @ogL, M3 3mbggb(z0al 3g-3 dgbmoom gomgammalibo-
bgdymo dm3ymmdabomgzgol ©od399gdsmgdals semdsmmds go-
©3bmbal gMmzbmma YbogMmbmgdal 068 gMgbgdl, ob doMo-
Joo. mo350 Bogd@n, MmImal dobgmzomsy Labsdsmmmm se-
396L, ®m3 a5dg3900b dgdmbggzeda sanmmn gdbgdmes 3mb-
396(300L 3g-3 bl oMMg939L, o YBM™m dg@ oz asndos-
65, 358mbo Rodomals BngM 77-9 3oMogmoxdn domomgdaemm
3mboa(zne mog0bmsge g@Y39mgdL 60bsdwgdamy Lszombal
d0domm LabodoMommlb ©sdm 3 ogdmagdsdg. 50530560l Mg3-
mgdomd g3mm3nmo bobsdsGmnmmb dmbadMmgdoom, doGmba Rs-
3oal 0bmgmdo ©sdGbgdal dgdmbgggeda s@Mbgdmdl 3mb-
396(300L 39-3 3bmom gomgamobbabgdmma oMol §06‘33m—
Bgmo NRmgdol osMmggzol gmbagMymo bo%ﬁmba, beenm
3063(3b5093mal  dMbLOBMYoal  goDosMgdom, 0gsMoMds,
™3 3060l N@mgdsl, g5dg3980b dgdmbggzado o6 0gbgb od-
39909006 9dma 3g-3 dgbeom o3@Mdomem dm3yMmdals sbo-
F90L 30Ms@ gl Lodommmgdmog domob, g3oMg, 53 3mbdgd-
Lo, gMmzbymo VLogOMbmMgdol 3ndmmgBn® ab@gegLb.
50530560L Hmgdoms gzmm3yma LobsdsMmmm sbgmo ab-
3oL gobggmg@abomgol, Mmmabsi Laddg gbgds geHmM3zbeymo
bogMnbmgdal nB@gﬁ)gbbb 38303909 gdoms oo LGob-
GG dmombmgl.?
d5@mbo Rodsmon sbgzg Jom0mgdes, Hm3 0bmgmda go-

# ab. 0d3g., 3o60g. 104
% 6b. 0d39., Sotoa. 106
8 ab. 0g39., 30604.87-94
% ab, 0d39., 30603.90

134



™33 ma@bIsbsdgzama — g9mmz6mmo mbogg@mmbmydol bGobromBo
Gmengoeros bodsEmsmdn ssdnobob @aemgdoms gafmmdaemo bobodsmor-
mmb 36558 040b Jobgrpgoom: s@sdnsbols maemgdscms gamm3memno bsbodsmo-
mml Jogmds boondemm 0bgmmdszool godmambmgals ymorboo

dg3960b dgdmbggzedn swgomn 94bgdmms 3mbggbznnl 3-8
dbmoo aEagbomo d0Momn s mysbyMa (3bmzMgdol bgem-
dgbgdmmdalb doGomowo @madol bgmymagsb. 80560l
MBmgdsms 930m3nmo LobodsMommb joMgom @oagboemo
365@n300 gobbodmaMmos, Mmd oMo ©s mysbyMo
(36m36980b 3mb (3993300 o6 99393 gdoMgds @s 5 (3 dgndemgds
M3 0599399©7905Mmb 53m3byMog aobdom B gdsl. 53 boc,
0mbndbym bogdgdg 3mbggb(znolb 3-8 3ybemal 3mddgwgdals
BMamgdolb go3M39mgds babadsMommbogol of bocdmoc-
39600 g56Ls3mmMgdmm 3OMdmadsl. 3mbggbzoal 39-8 dqb-
mob 39-2 3964800 ©oagbomons doMomom M@mgdsdo Rotg-

30L &ab@on. dm393mm dgdmbggzsda doGomswn NBmgdoor ©s-
3o bggdmda Romggol goohbos bs3obmbdwmgdmm Logymdgg-

mo s 93LabyMgdmes mga0@&nd e dodobl. dmogota 3GMd-
935 3amdaMgmdes, g@mgdsdan hatgzol Ggbob 3g-3 Babs-
306mdado, Gm3gemaz 0mzgamabbabgdl homggals smzomgdemm-
dsb anmdﬁ)o@)nmm bo%maongboao, 9.6. Ratggol bogotmg-
30l 20bbobE3MOL 3EMMa8sL.™ dm3sbyybg Ibocg ombndbsog-
5, ®m3 3mb396(300L 39-8 Ibnom dnbaggdmmo ©ab 3Mgo-
0 YRmgdsdmbomgds bLobgmdbogmb smdnMogms GgoMom do-
693606 950b YRmgdsdmbomgdom, Hm3molb dobgozomsg bs-
bgm3bogzmgdlb YRmgds 3dmbosc gMmzbyma YbogMmbmgdals
©5(330L 30Bbom, Rstgymnyzbgb 39-8 dnbmooc waozmmo dofMo-
@0 YPmgdom o bygHhmdn, Gmdgmai megobmogaw
©594398009d56MgdmeEs  3MmbLGaGMEom Lbodosmmmgdmog go-
3omomgdsl.>* 35-8 dbemol Jgbodmm emmggzoborsb 80ds6-
9000, 5©330360L  YPmgdsms gazm3yymo  LabosdsGmmmb
doamds o6 aobLbgogmadmes 3mbzgb(snal 3g-3 3bemal dg-
Lodemm aMm3g3olb gpobom asdm@oboemn gowsbyzg@nemg-
30baob. LabadoMomm 5mbndbagl, MmI dob gdgn oM g3atgds,
3 3m3sbbg babgmdbogm dgobEmmgdl 339 Jomgdym go-

% 0b, 0d3g., 3060g.136 “sv30mgdgmo ©gdmyGegone Lobdmasmgdsdo
96m36mmo Qbogmombmgdalb a0b3@ 303980b 80bbgdobmgals”
* ab. 0d39., 3060a.136

135



Ne1, 2019 Jomorgmo ©s bogMosdmmabm badsGamab Jadmbamgs
Georgian and International Law Review

306Y39@nmgdsls, 93gbowm, Lobsdsmmmm bogoMmm smo do-
0hbg3L 3abybo gobzglb odmmg@ne dgzombgel 39-8 dnbmom
o3 bygdmdo Ramggzolb momdadyg, Mgmg3zeb@nen mgao-
03960 30D6530L Fombg30L Jyoboom.®

d9dmgan Lbowogm Lsgombo gbgdmes 3mbzgbznal dg-13
dnbmol oMmmgg3oL. 5®@s30sbnlb @mgdsms gzMm3mmoa 3mb-
396300 36 560l dbmmme s8LEGMsJG Mmoo S MgMMOmo M-
31896&05 Ngmgdgdal o(330Lmzal, oMedg  3Mb3gbznnL
bodeo LEmM g dob 3@ oz nm, Enbsdon® s §8gJ&nsb ba-
Losmdos. magol dbGog, 3mbggbznal 3g-13 Iybmo 356538 30-
(3900 Ladomnmgdfngn o330L 98gJG060 Ladyomagdal Mg3-
mgdsl, Mmool oMmm3zg39dg o35 bmmme Lbgs NEmgdgd-
056 3aMamagmal gogmgdomss dgbadmagdgmos. doGmbo Rsds-
mob d93mbgg3530, Lobgdg a3993L 3mbggb(300l 39-3, 39-5 o
d9-8 Ibmado. ngo 5cb0dbogl, MmI Lodyomagds o6 aym of(3
989960 ©s 93 §390000.% 50580560l YBmMgdoms g3GHm-
3o Lobodofmmm, dmzgdym bLogdgdg ombndbogl, ma3
9636990 HLagHNbmgdal Lszombdg s3gmamgdabol, badys-
mgds bes aymb ndgbse Jdgmamn Msdwgbswasi gb dgbad-
™909m05.7 gL a58m30bsGgmdL 0dgrob oy Mo Eodal Loo-
M3mm 0bgmMds300dy oyMEbmdomss domgdymo aosb-
y439@0mgds ghmgbymoa qbogmmbmgdal bszombals oMagmog
839m06gdol LogoMmmadabg. ¥ 580060l MBmgdsms g3GHm-
3yemds LobadsMommad 3oz gMobgm aombzs bobo ds@mbo
Rodomol  3mbggbznnm gomgomobbabgdaem Mumgdgdbs o
96369 bogMobmgdsl, 3mbzgbsoal 3g-13 3ybemal gMom-
do. gb ¢3565L3bgma 30, asbbommo aym 3mb3gbz00L 39-8,
39-5 o 3g-3 3bmgdmsb dndsmmgdom. LobodsGmnmmlb dm-
LodMgdom, 3g-13 Bbema bsdsmmmgdfngn s(330L 989G 060
Lodmomgdal 48g0c0mdals goMmab@nmgdol 3nmboo, s0aqbl,
™3 0g30 bos nymb 03wgbse 953948060 Modwgbosy oGby-
dmdL sbgoo 983998 056mdal dombgzol gmbagMeyma dgbodmgd-

% ab. 0d39., 3060a.139
% 0b. 0d39., Sotoa. 141
7 ab. 0d3g., 3otog. 142
% b, 0d39., So6og. 143

136



™33 ma@bIsbsdgzama — g9mmz6mmo mbogg@mmbmydol bGobromBo
Gmengoeros bodsEmsmdn ssdnobob @aemgdoms gafmmdaemo bobodsmor-
mmb 36558 040b Jobgrpgoom: s@sdnsbols maemgdscms gamm3memno bsbodsmo-
mml Jogmds boondemm 0bgmmdszool godmambmgals ymorboo

Mmoo, 03 Bog@mMOMngo aofMgdmygdgdal sMbgdmdobsl, Mmyg-
Loz gom3zbmo YbogOmbmgdal 0b@gMglbo o6 admggzs Lgbbo-
G090 0bxgm@ds300b a83yme36930L dgbodmadmmdob.®’ 393-
amd, babsdsmmem onmgdl, Gm3 badsmmgdMogo s(330L
989380060 Lodyomagdol dmobmgbgdn, Mo damdsmgmdl
9989J&00bmdol dogLodomads(300b 0gedn, oM dgqbodadgds
dm3dhogobol 3mbggbznal 3g-3 dybmom gomzamalbnbydyma
dm3ymdobogol ©og393mgdMgd0b  LogMmbgl, Mmogbs(s
96m36mm0 068 gMHgLbgdo o6 oMol do@gMosema.”’ ssdnsbals
MBmgdsms g3mm3ggmo bobodsMommlb dm@ogszns damds-
gmdL 03530, MM 3mb3gbz00b 3g-13 3nbmom ©owggboema
394960%30b 953998 00bmdal LB G LEGobosMEo oM
Mbos 393M(39mEgb 0d dgdmbzgzgddyg, 35dab MmogLss, 3mb-
&9JbEom Mo (ds@mba hodomol dgdmbgggzeda) gfmgbyma
0b@gMgbgdob dbgoggmmdsadn domgds o6 sMab MgmagzsbG o,
dobgsgo 0dabs, Gm3 83g356 bogdggddo ssdnsbals Meg3myg-
doma 93Mm3gmo 3mb3zgb(30d go63(3b90gdgmb o6 LomsgodML
3mMb396(300L 89-13 39bemol o(330L SdLMENEB MG 3oL EodL,
080 3506(3 506036530, Hm3 3g-13 Fgbmoom owggbomo ggq4-
0560 LadYamgdal (36985 Imambmzl mo3dgbogmal dnboggds-
bg 39b3borgdelb 3odmgzergzob ©3mYzoRysgm @ agerab-
b3ogmM LEObEIMEGL, Lg3mMEBs(300L gobdobmm(sngmgdgmo bo-
bgmdbogmlb gMmzgbymo qLogGmbmgdal 068 gMgbgddy yv-
Momgdol asdsbgomgdolb gomgdg.* dgrgaowm, Lobodsmmemmad
353065, MmMI sgomo 3Jmbos 3mbggbznal 8g-13 dxbemals
3mM6396(300L 39-3 FNbmmsb 3o3dnMdn oMM3g30L.

Rodamnl gomobyzg@nmgds o6 1bos 04bgl o Jdnmo nd-
a35M00, momngmb  asb3(3bogdmol bgdabdngMa doomomgds
3mMb396(300L 39-3 Bmbemocn gomzgemobbabgdmemoa dm3yHmdals-
030b 39809056530l momdady, Y3ommdme ©s dMdswm 0g-
6gdo 30D0sMgdymo 500530560l YPmgdoms ggmm3yemo Labs-

¥ 0b. 0d39., 3o6oa.150
0 0b. 0439, 3o6og. 150
“Tob. 0d3g., 3o6og. 151

137



Ne1, 2019 Jomorgmo ©s bogMosdmmabm badsGamab Jadmbamgs
Georgian and International Law Review

dstoxmmb dogM. 3oMogdom, LobodsMmmm 3mbggbznnm gob-
LodmgEnmo  Ldbobssmdmgam  dm3ymmdol  oEagbabmgal
3830(3900mgdoms bo3dome domom bEObEIMEBL nmgzgamalibo-
693L. 880L Bomgma dogsmomons 1997 Brob 29 s3Momal go-
©56y3980mgds, Loddgdg H.LR. v. France.” a563(3b50093gmn
0ym 3meddool dmdomodyg, dmdgmaig bogmebggmol @gfo-
BME00Dg d0bsMmmdalb Fnodogo NRmgdoc LM gdmmd..
1989 Beolb 14 350LL, 0go 0839396 3MENBd00s6 0@ smnsdo
B 960LoL. ©s353900bsL 3ol sFmohbos 580 gmsdn 3m3gsnba.
©53000630L5L, 356 505Ms 03 30Mal Labgmo, gob Labomggd-
@mEd3 393omded. dgrgaor, 3063borgdgme @ogdzgdngde-
5 9399600006 35d939850. 3ob LokngMom FadoGms 530560l
NBEgdomd 93eMm3nm bobodosMmnmmb s Jommoms, Hm3 Botm-
3mdmdal g3g9ysbsdo odMbgdals dgdmbgggedn, 3ol gmmes
3mMb396(300L 3g-3 FMbmoo gobbodrgEmmo dm3ymmds. gob-
3(3bo00gdmal Jmagomn ofMandgbdo dwamdsmgmdos 0dsda,
M3 gmeddosdan 9.6, “Roddz9d90L” Lab@ogom gdgmebab,
©9, 53©gbow 3sbs(3 03039 gEmEs.* 5880560L YRMadsms 93-
Am3mmds LobodsMommad sxmbndbs, HmA Labgmdbogmagdals go-
bmymaxzgmo 3mdoG oMo 3omEgdMmgdgdal Bysmmdbdoms o
b0bodgdotg YBmgdol s8bmenE Mo babosmal gsmgsmal-
bobgdom, 3g-3 Fgbmoa 3@ (39mEgds ©8353(3009d9m @S M-
330066 dm3Mymdadg, Gm3gmaz dgbadmgdgmos, MmI go-
bobm@ (309mmb 0bngnwds, 35d0b Mmegbscs, bymdgdz3cgmo
Lobgm3bogm, gobbm@(30g9mgdnmo 3948 gdom ob godmbo@yema
3oboyOmdoo, 396 SLENMadL 3Mmbggbznnm bs 3ol gommady-
™9390L.“ sey30mgdmo Mbos gogbgol bado 03 aomgdmgdsl,

2 500080060b MBmgdoms g3BMm3nmo Lsbsdstmem, H.L.R. v. France, App.No.
24573/94, 1997 Bmols 29 536ogmo
8 0b. 0g39., 35603.30, 2563(3bogdgmn 0mbadbsgl: “asdm3obog Bswgbo-
0 bobbeab badsmmmgdMogn §89gdabs s LogMabggomn dab Jgbobgd o6-
Lo Labbmol bsBsBmmgdngn ab@mEoobs, ngo 39 Jgdmgdws nbgmo
d39460L 3mgbol, HmIgma(z 3oL Boomgdws, gafmms dobo Bom3m3mdalb J39y-
Bab — 3me8donbos, (30, gmmnddasdn dobdg bafgm GMgm0zgMgdo og-
3omgdmom 0dngdebgb @b, HmBgmddsz ngo Mmam@ 3 asmsdbown obg
©30g0fMo34L.”
“ b, 0d3g., 35603.30
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3 bogdgdn 3g-3 3Mbmom sagbomn boggomob GognFafg-
3o, ®RJM 30y3, a priori, s& ammobbdmdlb bLbgdymo bozgmal
bgmymxalb semdosmmdol dogmamn baMobbolb sMbgdmdsob. asbbs-
30065800, MEMEZ0mgdcsb ©s3o3domgdam baddggddn sws-
305b0b Y@mgdoms ggtm3mmaoa LobsdsMmmmb, 39Mas© ©a©-
a9b0mo 369390968 mn 3Mod@ozom, LEmEMgo asbdzbowg-
dgmb g30bMgds Logmmemo dmbadEgdol 38303909 gdgdom
a0dyofgods, sbgmo 3@ 30(390mgdals 56 38 30(390mmgdsms ge-
omdmomdol gdmbb@Mmomgdal gomegdnmgds. bbgs Lo@ygzg-
dom, MM3 301390 50330560L NRmgdoms LagMmadm@abm bo-
dommnmol Dmasn 3Mab(303560Lb obobdow, mE@mezamms
Log89980L 3obLobEM3MALLL, 3Mbggb(3n0l 3g-3 3nbemdg domo-
»gds ipso factum 56 ImasdMgdL dob s®bgdmdal. ngn 3gM ngbg-
35 3Mgon(309. 5©5305bal Y@Bmgdsms ggmmdnmoa Lobodsm-
M Gyggomo 56 dbbgbgdl, Hm3 “3mbggbznals 3g-3 xnbmo,
dbmmme 35d0b dImazo3L Bg3zco Lobgmadbogmgdals 3obmbal-
3390mdal, MmEgbsi aobbobomggm dgdmbgggzedn, nboogo-
©0, ©93mMHEG0Mgdolb dgdmbgzgzeda MgomyGom sgd39dwmagds-
905 3mbggbz00L 39-3 3bemal Labobssmdgagm dm3yMmdsl
5 05619393 sbgmo mM3yHMIabmzalb og3930gdoM5dnl “Gg-
s Gobgo”.® Ggemum Mobido dmaoobmgds sts 363 3be-
ool Mb3g6s, BoMmdmmggbs, dmbodMmgds ob MdMormm sd-
LE®J@nmo dgbgymgds, BoMIMIMbal J39ysbsdan dgbadado-
Lo Im3yMmdabmgol o398 gdatgdal dgbabgd, sfedgw, @3-
bob 30600 abadymgdmma dodn, HmIgmog Mgmg356@mEn
3830390 gdgdom 04bgds a53ysMgdyymo. ssdnsbals Mg3emg-
doms 930m3mmo LobadsMmmmlb dmbsdstmmmams 1dMszmy-
Lemdob 3mDazns 93 bogombdy ghmazaMmgabos. LabsdsMomm
300hbg3L, ®m3 dmzgdye dgdombggzedo, asbd(3bowgdgmb
99996908 568 Lobgmdbogm bgmabyygmgdabash, scedgw sws-

8 0b. 0g39., 30653.33, 0bg39 0b. 30653.39, 50580560l NRMYdscms 53HMIMo
Lobadammem ombndbagl, “adzg, bagomms gobabsdmgmmb, dgndmos o oM
3563 (3b5093mal BoMIMIMBab J3zgysbsda Bobzmob dg8wyg, aobznmomgdae
mbommEbym 3ggagdL 3maygzebmb 3mbBzgbznnb 89-3 8bma 8mddgwgds-
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dosbms 3mbyMgdmo xannobogsb 0ggzbs. bobsdsmmmml «xb-
5 g5bgLadmgMms Madgbow dggdmm bomdmdmdal J399sbsl
3563 (3600730l d(330L 3009335@ M0 goMdbGgdom 1 dENE-
39mymas. LobodoMmmmm 8mbadbogl, ®m3 b6gdaobdng® dg3-
0b393590 3563 (3b005dgm8s 396 dgdemm 0dals gImbLEGEMamg-
33, ®m3d Mobgo doMomoa(z bLygHombymo s sdsgMmumsn Mg-
se@n ogm. bogdolb gog@mdmogn gmgdgb@gdo gi3mdbgds
dbmmme 3563365090l 3o FmbadMmgdgdlbs s dgbgoy-
m9d98L, MmIgmoi LobsdsMmmmb FmbadMgdom, o6 oMol
a03ystrgdmmo hoodg prima facie 38 30(390mgd0m.* Loaw-
mobbdms obog, Mmd dgdmgdgmos Lobgm3bogmbmgal goem-
©g0mgdol o306 gds, SdLmEYG MG HLogHNbmgdalb ¥b-
639mygmBal momdody. dm3gdnm bogdgdo 30 o6 0339mgds,
5M3bd0M0 gofMgdmgds 56 3@ 30(390mgds, HmAgmocg Lobodsm-
oemb ©o06MB34690L, HmM3 3mE3doal Mgmgzeb@ Mo mMgs-
bmgdo 396 3dmgdgb ao63(3b5098mabmzal, ©a(330L 339
&m0 Lodmomgdgdol NbONbggmymasl. s3mgbsw, Labadsm-
M3 ©o5anbs, Mm3 bobgbg 56 nym 3mbzgbz00lb 3g-3 dxb-
ol @oMm3ga3s.

360d3bgmmgobos hadomols Laddobs s H.LR.-ob Lsgdal
9600356gm0bogob aobbbgseggds. dombgosegsm 0dnbs, MmI gob-
d(3bowgdmgda mMagg bogdgdo Mmomgdwbgb, Hm3 Bocdmdm-
30l g3g9yobodo @adMbgdol dgdmbggzadn, 3mbggb(snol 3g-3
Igbmol oMmggzol 94bgdmes swgomo, Lsbsdstommd gL
3mbogns gondosMs bmmme 36 g(390906@ M 3MogE0z5d0
sEagbama 38 30(3909mgdoms bLEGsbsME 0L w@s3dsymyamy-
30l d980ga. do@mbo Rodomal dgdmbzgzedn, Lagmmbol Bys-
b boMm3moagbos 3mbiMmgdmaw babgmdbogm bgmabme-
m9ds, bnmm moge 93 3965L36gmol Bmmo abomgmals be-
bym3Bogmb 3ogM ©g3bals 3obbm(30gmgdabomgzol @og39dwg-
356960b dgbadmgdemmdadn dg3Mom YRM™ 0o 0ym 30y
dgmeg bogdgdn sMbgdmmo as63(3bo0gdmal dgdmbgzggada. dg-
mg bLog39dn, g563(3BoEgdmal LogMmbolb Bysmml Bomdmac-
39600 3mb3M @GN0 oRANBRJOS @S 3PS Mz0mmb Lobgmadbo-

“ ab. 0d3g., 30603.33
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gm. dgdamadn gobbbgoeggds gi3mdbgdmms @s(330L bomabbl.
H.L.R.-0b d98mbgggedn, 3mmeddasl dggdmm 3563 (3bo@gdmal
(339, bmmm 0bomgmals dgdmbggzeda Lobgmadbogm mogaw
0ym 3068 gM9Lgdmo 3635603LEmMgdom. (39, dmagsta
a56bbgeg9ds 3506(5 Bodmeagbarm 3@ 3039049 gd533d0s. Rads-
mob bog89dn, aob3(3bogdgmds MgemyMaw dgdmm sbgma
0b3ob Mgomads(300L smdsmmMdal ©gdmMbLEMmaMgds, bemmm,
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5530560L NRmgdsms g3mm3nmds Lobodsmmmmad 2008
Bemal 24 5360l 360d369mm3ob0 goobyzg@amgds asdmads-
bo baddgdy, C.G. v. Bulgaria. byg3gd0 5Lgdmma 3obaemgdal do-

bgzom, 30Mggmo asb3(3bsgdgmo abobmms dmmastgmdn
1992 Bgemb, beagnm 1996 Bemob 9 9360l 856 ngmMbBabs 3gmeg

306336500939 Dy. g mgdowsb (3m@o bbolb dgdwgy, 35L do-
960gs d0bsmMbal Mgmgds, bemmm, 3gbsedg gob3(3bswgdgma
— om0 Jomndgomo ondows 1996 Beol 24 3s0bb.*” 3563 (3bs-
©969mb hodmgfmmgs dnbo@Mmdals xmgds, 0o ©ogd3990gds-
&5 10 6m0sb 0g3m@Eo(3000 03 Laggmdgmoom, Hm3 ngo bomdm-
039605 LyMombdY LogMmbgl gMmazbymo NbogMmmbmgdal-
0300.° Lbgo Lo ygzgdom, GmA gmdgom Loddg Fggbgdmems deem-
a5Mgmdo oo bbob d3bmzMgda doMob Lanydmm dmbo@m-
06a0b  obgomndol Logndzgmdy oYMEbmdnm asdg3zgdsl
96m36mo NbagMabmgdal 30bbgdobomgal. go6d(3bogdemado
©53mMd©b7b, ®m3 sgaoma 3dmbos 3mbggbznals 39-8, 89-13 o
39-7 mg3dob 3oMggmo IPbmolb oMmgggzel. 3ofMgzggm Gogdo,
50530560L Bmgdoms ggMm3ymads Lobsdstommd 0dbyggmes
39-8 3bmol oMmggz0l Mmomdsady. LobsdsGmmm 3830390

7 50580060l gRmgdsms 93Gm3nmo LobodsGomm, C.G. v. Bulgaria, App.No.
1365/07, 2008 Bemals 24 s3Gnma, 3o60a.5
“ ab. 0g39., 3060a.6
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asl 3mba(300Dy, MM ao63(3bo00gdmal godggzgds bomdmoc-
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bg30b aodmbogan Lodyomgds ©gdmzModogm Labdmasomg-
45do. 30639 M b0bs30MmdsLmsb Fndsmmgdom, Lobadsm-
M JEMIMME 36 503 96L, HM3 RoMgzol Mbos goshbrgl Ls-
39d3gmo 9fmgbym 30bmb3gdmmdadn, sMsdgm yyMommy-
3ol 530bg0mgdL Lo 3obmb3gdmm bm@mdal bamabbbe s sbgmo
B30l 3obmbab Nbgbsgbmdal 3M0b(3039dmsb dgbodsdabmds-
9.4 53 BMHoDdo LobsdoMmmm ammabbdmdl, HGmd gMmz6e-
mo bodsGmnmol bmmMds ¢bos oymb bgmdobsbzmmdn s gob-
F369&o00. 6930LdogF 306L Mbs 3JmMbmagl dgbedsdnbo bm-
dob sMm3g30L Imbammebgmo dgmgagdol asbgdgmgd ol dg-
Lodmgdmmds. s@sdnsbal y@mgdoms gzMm3ygmo bobsdsm-
om 360d369mm3eb g96350M89d90L a30035DmAL gfMmzbym
DbogRONbMgdsLmsb  ©s393d0Mgdom, Y3oMe@gbo bmEdal
356g3Mg&omdol  gMoemdo. Lobodofmmm 5mbndboglb, m3
“96m3699m bogMombmgdsbmeb 3o3306dn dymegn godmboygby-
dgmo badmamgdgdaol 3mb@gJLEdn, as6d3g@omdal dmon-
bmgbs 396 046935 obgomn Gmamng dogomomse bbgs om-
adns, 3gMdm, a5bg¢3Mg@omdal dmmbmabs, 396 asngmgds
08096500 dmML, MHm3 dmbobmgmb mocmmgym bgmdgd 3cgm

Lobgm3bogmb g nMmom asbgmmlb yzgmes ob dmgdgrmgds,
mdgeos Logndzmoe sgEgds ghmzgbamo Mbogmmbmgdal
06896 9bgdobmgal asdg3gdsL.” Lobodsmemm d93wama woo-
0gdl, M3 gMmzbymo QLogMmbmgdal babssmdoga oMbg-
dmem M0obggdbs o Lagmmbggdl dgbodmgdgmos goshbogm
Lbgowabbgs dmbgds, GmImalb gobggmg@oi dgbadmgdgmas
396 a5bbm@(309mal o6 domnsb gommmmegl, od(zs, gb o6
603dbogL, 0dsl, MM 0ybos(s 35d0b Gmegbag Mab ol bobody

ash gmmzbymo bogMmbmgdol ab@gfgbo, ©gdmjGsd oy
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LodmgdEmgdedn 3obmbngfMgdobs s 356mbal ¢Dgbsgbmdals
3Mb(39%83(3096000 dmmbmgzboe 0dbgl, nbgoo 35dg3900l combal-
dngds, Mmdgemacy doMb obmob nboognol doGomew Mgmg-
398L.%" 50580060l gRBgdsms 936HMImo LobsedsGomm o(gbe-
0L, ™3 nbpozomb Mbws gss5hbogl 3mbzgbznnm dabnggdy-
™o Bmgd5d0L gMmzbym mbgdy gobbmm(30gmgdal dgbad-
mgdmmds, M3 3mmobbdmdl sdmyzogdgmo ©s dogigM-
dmgdgmo GEadnbaomoal babsdyg, dgxadmgdommdal 300b303by
ox39dbgdmm Labadsmmmm 3Gm39Ldg LodsMomoal dogdals
dgbodmgdmmdol, doo ggdm 35306 Mmegbsi bogddg gbgds
3mabogn3069dmmo 0bgm®adsznal bogyydggmbg 3ocal godg-
3900b. 50060369y bogdgd0 530560l YRMmgdoms gzEmM3gemds
LobadaMmommad dogomomal babom dmadggmos 36Mg(39096&m
LodoGmomdo 1339 3oMaoE ©83330Mdmo LEbLsME0 ©d
50b0dbs, Hm3 gHmzgbymo Nbogmmbmgdalb ab@gmgbol bogynd-
30560 5 LEYMYMPomo 3obdoM B gds Mogn 3odgdgdol godm
dg9dmgdgmos, 350 dmMal ImasDdMgds mommgmmo bgmdma-
Bgeo Lobgmdbogmlb vbogsmuEa LadsMormagdMogo 3mm@4-
Mob, boaoﬁ)ongabﬁmgn GM000(30900bs ©s MgoMIymPsmdal
bogombgdo.*? Boybgsogow 0dobs, GmMI gehmzbymo 068gM9Lg-
b0l (36960 3m33mgdLnEos, 5d30560L YRmMgdsms gzGm3gmo
LobodsGmmm doohbgsl, Gm3 ngo o6 dgodmgds, MmI sMogam-
bogMymow gobzgb 360736?@0 bogMmbmgdol dybgdog
> 3eobogn® 3mb(3gx30oL.” Lobodotmemm asb(3309369d4-
mos ommasmgmal bgmobyymgdal dmddgogdom, ghmabymo
Mbo@Mbmgdal (36930L 69d0L3ngHn SoMEsdoma oy ofMndo
3603369mmmdals Bobgoogew, GmamE Mbos Rsncmzamml 3o6M-

1 ob. 0dga., 3o60a.40

%2 0b. Log89930: 5@530s60b YBmMgdsms 93GRM3Mmo Lobodstomm, Esebster v.
the United Kingdom, App.No.18601/91, 1993 bmalb 2 s36oemo; Hewitt and
Harman v. the United Kingdom, App.No. 20317/92, 3m3aboal 1993 Beoab 1 bgd-
&938M0b aomabgg@nmyds; Christie v. the United Kingdom, App.No. 21482/93,
3m30b0ab 1994 Bemals 27 03babob go©sbygg@omgds.

58 500880560l gmgdoms g3Gm3gmon babsdstmmm, C.G. v. Bulgaria, App.No.
1365/07, 2008 Benals 24 53Moma, 3otog.43
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390 a563(3b50g0mabmgol boygbgdymo dMomeagdgdo — Mo
LyPomDYmag 96 oS 0ymb bat 3mB03z0L dmb3smgds, s, Mo
5356309390 989G 9O Ybs 3Jmboglb dob 5sd0569d0l
LogmEbmgdy — 396 Rsnmgmgds 0dggzem gambog@mm bogmd-
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Gobmgdol 068gM9L0L sb0sbgdsL.>* Bm39dmma Loddol g6-
®gfmn 43gmady 3Oodogmmo sbdgd@n dgmemgmdl 0dsda,
™3 2563 (3b00g0mabmzol bgmdabobzmmdo 56 ngm ob 3@ 30-
(39099mgds 56 3 30(390mgdoms ghmmdmomds, 3gMdme, bon-
©dmm dmbo@mMobaobol dm3dmggdnmo dobomgdn, MHmImal
Loggydzgmdgs dmasmgmol dnsbabgmdbogmgdfngds m-
a56mgdds osb33bgl, MmMI 3563 (3bogdgma bomdmaagbos
LogMobgl gMmgbmmo 1dndmmgdobogzal. s©sd0560b Me3mg-
doma ggem3emo Lobodofmmmm o3 god@L dm3obdmdazMgmo
o30LgdL o 3563oMGogL, MmMI doMggmn as6d(3bogdmoal go-
dg39%0L gosbyzg@nmgdada dmblbgbogdmmo o6 oym asdgzg-
dob oM(3 90 Bogd@moMmngn boxyydggmo, [...] Logddob dg@ow
36080ggmo sb3ggdo 3o dpgmdomgmdos 0dsdn, HM3 gMmg-
bgmds byerobgamgded 39® dgdmm 3gMEgHm0 3mbyMgdigero
30d&ob ©gdmbLMomgds, Mmdgmoag Logmdzmon ogogdm-
5 BoJ@L, MmM3 g563(3bsgdgmoa Bsdzomo boMmdmaoagbos
bogg@obgl  gAmgbymo  Mbogmmbmadobmgab.”  Lodmenmm
%5330, 50530560l Ngmgdoms gzmm3mmds babodstomemmd ©s-
2anbs 3mbggbzool 39-8 IMbmoal oMmmzgzs s gobdam@)s,
M3 3063 (3bogdmal dgdmbggzs o6 dggbodsdgdmes 3mbzab-
(300b 39-8 Igbrmom owagbam Laddob gobbommgal ambogMyym,
Loggmdgmos ©s Lom®mdobgmm LEGSbEsMEOL. Lbgs Logysg-
dom, M3 gmgdgoom Lobgdg g3Jmbos FmMIsmnEn s sMog-
0b3dmI (3930 gosbyzgGomyds.

3063 (3b5009dgmn sbgzg ogmdes 3mbggbzoal 3g-7 mg-
dob 3oMggma Fbmol oMmgg39dg. 900830560l Hmgdoms
9360m3ma bobsdoMomm s36M080390L gMm3zbyma Lobodsm-
ommgodol doamdsl, Hm3mgdds(z 3@ 30(390mmgdoms bamobo-

M a5dm33mg30l, o dmaswse sbgomo god@alb ©sdwagbo

% b, 0439., 3o6rog.43
% ab, 0d39., So6rog.46-47
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38303990 gd980L o6 Jmbal aofmgdg go3mo@ebgl ©g3m®E)s-
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Lodemgdmmds. Mmam(s oanbos, 356d(3bogdmal Loddg oM
0465 Lomsbomm gsdmgmammn s a@agbamoa, Mmdgmoa s
353m3nbomgmdl 3mb3ggb(300L 39-7 mddal “ 3nGggmao 3bemals
3” 39964800006. 09335, 9L oLy o6 dmBboms.”

dbgogos bogddg Lupsa v. Romania, Gmdmol Mmomdsdyg swo-
30060b mgnmgdoms g3Mm3nmds Lobsdommmd gowsbyszgdo-
m985 2006 Benols 8 0360LL 363m0§065.% LobsdsGormma os-
a0bs 3mb3gb300L 39-8 IMbmol oMmmgg3zs. 3mbggbznalb dg-8
dnbmal oMmgg3odg Jbggmmdabols, bLobedsGmmmmd gsbobo-
o 39-8 bl 3g-2 3¢bJ&nm owgagbamo doMomsw MRmg-
3530 hofggal 3Mm3mG 30mmmdalb Egb@n, s ©asbgibs, Hm3
50bndbyyma baddob 3MMIMA 30mEmdal GgbGoo dgdzgmdooc
dggobgds Logotms o6 nym, ao8m3mnbamg 0dqwsb, Gm3 gsb-
3(3bo0gdgmo 330babEMs30mo MmMasbmb Bobsdg bomoam-
dobab, o6 nym smdmMzomo s330L nbndosemnMa goMsb@og-
doom, Momo(z dgbodmagdgmaos asbbm&(30gmgdamoym Gdnby-
ool bgmobynmgdol m300b90mdols 30396300, Lobodom-
ommd  g56bsggmgdoo smbadbs, Gm3 gMmgbymo gbog-
obmgdol mgao@ndnco Jodbob sbabgmgds dmombmgl 3m3-
3mgdLbn® sbodyogdsl. 3gMdme, oy Mo bofmabboms s Mo
3M6894LB30 19360l LogMmbal as63(3bs0gdgmo gEMm36ym
MboBMNbmgdslb. LobodsMommd gsdmonjzgmos, Hm3d Gdnby-

% ab. 0d3g., 3o609.78

7 ab. 0d3g., 35603.79

%8 ob. 00580560l MBEYdoms g3BmInemo LobodsGommm, Lupsa v. Romania,
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(300b BoMamgddn. 3ob3(3b500909m0 Joymomgdws, Mmd ngo 56
0ym 0bgm@3omgdamo aodg3gdol dodgbgdalb dgbobgd. Lobe-
doMommd ssanbs, Mmd donbgosgom ndabs, MmA 3ol go-
d93989 gobbmMn39mes 30bmbal Logydgzgmbyg, 3obmba o6 o 3-
doymynmgds 3mbzgbznal 3ofggmo Igbemalb 39-7 mddoom
3a9b0m 3mmbmgbgdl. LobsdsMormm Jommaomgdl, Hma Gy)-
d0bgo0l bgmobygmagdsl 3(z06g domnmgdsi 3o o dogyzns
3563 (3605dmabmgal, dobo aodgzgdol dodgbgdol momdsdy,
boyemm dMom@gdol oagbnmgds, dob ghmo pmom sMmg go-
39(39 booBQQogom 3omo@odn bogdob dg3aca 3mbdgbom gob-
bom30909.” bsdmmmma 3o, babsdomemmd boba gonbgs 0dsb,
M3 bog30b Lobodommmmlb babsdg gobbamgsl gmMmIsmama

boboosomn 3dmbs, ymggmagzsfa mmaozmco dgoganl oam-
dob goMgdyg, 0dgbom, Modgbomsz @oM®3ggMmn oym asb-
d3bowgdmal badmMzgbm ymgdgdo. dgogaswe, 396 ©s3de-
ymgomes 3mbzgbznnl ©omagboma dmmbmgbgdal «bENb-
390Ymad, (o3 Ladmmmm gsddo 3mbggbznnm 3oblbodbmgey-
@0 xmgdob bgmymesdn snbobe.

% 0b., 0g39., 36603.40, Lobodsomm 50603653L, HMA “Dgdmblgbgdamma bm-
3500 Logdgmgdol gofmes, bgmabagmgdsl gobdzbowgdmobogal o6 dov-
Brmgdos sGobsnfn 3mb3Mg@nmo @g@omo, GmIgmacs b dab dMemgmemm-
b5y 805603693s.”

5 0b. 0g3g., 3o603.59
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2. 5©330560b ggmgdsms g36m3mmao LsbsdsGanmmb
doamds LynEYdmm nbgm@mdsznab g53mabmgab 3ymnbom

0@3305b0L  g@mgdoms  gz3dm3mem  LabosdoGmmml,
m@mmagomms bdgddggdob asbbomgal ™ML, 333g0M0 3mbo-
(300 56 onx0dLoMgdos, asbd(zbogdmal NRBmgdsbmob wo-
3933069600, 300Abeglb 033356 0bxgmMm3s(300dg bgzomds GmA-
mob boggyydggmbg(z 3oL oM gmgdgs 093dgbogMalb doboggds-
bg. bdoc dgdmbzgzada sbgmo 0bgmmdszos LabgmadBogm bao-
dmmgdol 39333900 @ 33 39bL 3Byl LabgmdBogmb
3MB@M-05b3z9M30 9b3000L. (30mbobss, MM sbgma 0bgmmds-
(300 M9d39moE gbgds m@megamals 3gOLmbamy& dmba(zg-
dgob. bbgs Lo@yzgdom, MM gogdzom, Bog@mdmngsw 3603367-
mmod oM v5g3b oy Mo Godolb 0bymMmIs30oL BmmdL 3mb-
BModzgM3o mBmmgamoal dgbobgd. gb 0bgm®mdszns bgdal-
309 393mbzg3530 9(393> mBmmgamoal dmbs3gdms @a(330L
NgBmgdal bggdmda. 39Mbmbaomym 3mbszgdms ©o330b 1g3-
9ol 500380560l gBmgdoms gzmm3mmoa LobodsGmem 3-8
dnbeal 3mbggEealb gobanymygm bsbomow 800Rbyzlb. go-
dm3nbatyg ngqosb, Hm3 3gMbmbomn dmbs(3gdms o335 0b-
©03000L 30Mo©0 (36m36Mgoal sELNESL dmMIobsMgmdl. Ladn-
0L30MHME, doM0MdE YREJOsmd g3Mm3ma 303300l JoM B0
39Mbmbomy® dmbs(3gdms o(330L YBmgdsl (3om 39 YRmy-
b5 gobaboemsgh s dob 3oMown s mygsbyyMo (3bmgMgdal Me-
m9d0basb 33390Mo@ obbbgazqdlb. dogsmomaw, JomB ool 3g-8
3ol mobobds, Yy3gmob g3l 3gBLmbsem® dmbs39dmes
©5(330L gBmgds. ddo3 Mma0zYMos, Mmd GgcMdnb yzgmsdn
6960b30gM0 Bobo3NMa oo dmosdMgds, dom dmMals G men-
30mqd0. 04) 3530bLgbgdm 0dsl, BM3 93m3nlb 393d0M0l yzg-
mo 69360 d3gysbs 3mbggbznal bgmdmdbgma Labgmdbogm-
(399, g53mEol, Mmd dommgol dgbobEmagdoe Logommgdy-

mms MmafnEg Jom@os, sbggg 3mbggbns. 93 3mbEgjLEdo,

1 ob. doMomomn MBmgdgdal 93Gm3al 3og30Gob JoMm@ns, 89-8 dybro

[-http://www.europarl.europa.eu/charter/pdf/text en.pdf.]
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360d3bgmmds bogmagdoe gbaggds 3gMmbmbomu dmba(3gdms
©5(330L YBRmgdol ©mMIGMobomym asdox3bol 3oMspo ©o
mgoby@o (3bmzMgdol bgmdgnbgdemmdall doMomown Mag3mg-
30baob. dmogemn og396@0 Mbos go3900gLb 035Dy, B3 3ol
NRBEgds 3gMbmbammE dmba(3gdms o330y 3oMab@nmgdyy-
oo MHmamMz 9360m30b Ladgmb sbgzg g3em3al 3ogdnmMal be-
domomolb Lol gdol 3gdggmdom. g3em3ol Ladgmb dobdEe-
b0, 39Mbmbamy® dmbozgdms o330l 3obyybabdggdmmdsl
0093b 930m30b Lodgmb 108-9 36396300, GmMIgmoa(s oa 6L
3mbo(399ms o(330L bmasmgl 3Mb(30398L, bememm 539 b-
5 506036mb 0bo(z, G g3mm3ob 3o3306M0b 3obdGsdom do-
0gdnmo 0gbs 3gMbmbomym dmbo3gdms ©o(330L boymgge-
om B9ammo305,” GmIgmdsg Rosbsozgms dmbozgdms ©s(3-
30b 1995 Bemol ofgd@ngs. 3sL Bggcn Lobgmadbogmgdals do-
3babgm3bogmgdmog  396mb3gdmmdall dndsmom, goshbos
3md39009d0lL 3oMesdntn gugdd&o, gemzbym LadsMmmgdag
LobBgdsdn 033emgdgb@Gs(300L 3o gdy.

Bam (3 500b0dbs, domsgomn 3Gmdmgds dogmdamgmdl
03590, MM3 mBmEgomgdb o6 s59300 B3m3s 03 38303904~
m9d98%g, Gm3mal bogndzgmdgi Lobgmdbogm doo womb
9md69ds LogMmedmmobm a330L 80bogdgdadg. ©mbadbyyema
Mof0 bdom dgdmbzgzedo 3ob3nmmdgdmmoas gMmabemo nbog-
M0bmgdob ©s(330L ImBogom. Lbgs Lodyzgdoom, Gm3 godgem
Lobgmdbogmgda sbgmn 0bxm@mds(300b g3omdnbash magh 0gs-
39096 gemzbymo 06 gMgbgdol bONbggmboymazsw s sbyg
(3000mmdgb “badoMmomnsbn” domabbol dombgzsl mEmmgo-
ol umgdgdbs s gMmgbnm 068 Mmabgdl dmmab. o3 jor-
boo, LobgmdBogmms N3Magzmgbmdal gMmgbmmo 356mb3wgd-
mmodol dobgogom, m@Gmemgomol ©s3(339mb, s3m3s@L oJ3Lb
0bgzm@3s(300b oM 3399 bobomDy B3mB0lb Mg gdedmbo-
m9ds, Gmdgmoi L3gosmaMa (3mEbom smgnMmzom oMo
330300905 @> 39@bogmydor 850 Pbyzb oigeb Jagd 8ym-

52 0b. 936m3ab Lodgmb 108-9 3mb3g6(30s, [. https://www.coe.int/en/web/data-
protection/convention108-and-protocol.]

8 0b. 39Gbmbomn@  dmbs(3gdms  a330L  Laymggmoem  Ggammes(z0s,
[-https://gdpr-info.eu/.]
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gobogol 03 dBmgswa byFomal dg436s, Bmmolb Logyydggm-
B3 03 13obsb3bgmb gordzs oMo, dgmeg dmegmol mabsb-
30w, 30, bmemme L3g(z0omYE s@3M3SGL goshbos 3 nbgm-
3530007 b300m30b NRBmgds3mbomgds, Fogomomse ©own dMo-
&obgmals dm@agmo. Lagmobbdms, MHm3 3 Imegmol sMbgdm-
d0b 30MmMdgddn(z 3o @e80sbol Rmgdocms ghmmdmagds 3m-
d0898ds (Joint committee On Human Rights) 8 gMHmGabdmab,
300358056 S 5530560l NP gdgdmsb dadommgdoo sx-
60dbs, ®mM3 oo 30 0bgmol dogH Lanmdmm 0bgmmds(zo-
ol 353mygbgdal LGsbsMEGn s b3gzoomyMo sgM3dGL 0b-
L&GDG0 2930omer 9brs ©o39drgdeMnb aarebye-
30L.”" 3m308)g@&L d0shbas, BMA L3g30omNMa dzMIsGL nb-
LEOGNEOL sbgma Loboo s@Mbgdmds gbnbosmdogagds 3mb3zgb-
300L o dofb Yobmolb domonmabogmmgdol ggMmzgsb swdn-
bobBM0Mgdsl. 3m3n@ 9@ ol sbMom, oyboas(s bL3gzosmMo sw-
33580 5Mbgdmdalb 30mmdgddo, 3oL Mbws dggdmmb msegdg-
bo?ﬁmb d5dngdmobmgol g@omco 0bym®mdszool dobmeog-
35.” 3m30@ 9@ 300Bbg3L, HMA Lobodohmmml gowsbysgdo-
mgds 3oMnbomgal 85063 dbomgzbo MRgds, ndwgbow, Mod-
gbo@s(z dob oM s5743L 0bgm@Is(305 oy Mab godm gu6bgdosb
3oL oMb Fgbodedobo LBoGmLol Fobogdgdsbg.” Lodamoban-
e, Imbsdommmggdlb sdzo sbgo 0bgmmdsznadg B3mmadanl
MBmgdsdmbomyds. dom, 30 Laddob bogmdgmosbo godm3zmg-
3009 s bogdgdo sMbgdmo 383039099 gdgdals bomsbowm go-
dmgy3ma30b d9dwmgy, 30dmagdzo goabygzg@omads LogfMmsedm-
0bm ©5(330L 3060ggdol 56 a(330L Fnbnggdodg YYofalb m7gdal
dgbobgd. m300mb ol dmegmo(s, HmImal Gofmamgdda(z dmbe-

domnmglb o43b b300m3s 9.6b. @ogommm dobaomgddy, m@mmao-
mobomgob ghmggemn gomsb@os, Mm3 3m3398gb@yca dmbe-

% Joint Committee on Human Rights. Counter-Terrorism Policy and Human Rights
(Seventeenth Report): Bringing Human Rights Back In. Sixteenth Report of Session
2009-10, 33.5
:z ab. 0dsg., 33.23
ob. 0dsg., 33.23
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dotoxmol dog® dobo bLoddg Logydgmosboe s LMYmymeo-
mos 0gbgds 3sdmygmgmmo. dogbgosegs 0dobs, GmA Labgem-
3bogmms 1398 gbmdol dosbabgmdbogmgdfngn 396mb3wgd-
@mooo  dOYbggmymBornes  mEmmgomas  ggegdgdel
50093390 g5MbB0gdn, donb(3 03390905 abgmn gog@mmg-
b0 5 3oMgdmgdgda, Gm3mab bLogymdggmbgz 30bd(zbowgdmy-
b0 o0mgdgb, Hm3 sMbgdmo bs3ObmMbIgdmm Mgommds bo-
Fomgdlb 3g@om obggbobe s LEMmymesl. bdnMaw, nbobo
83909396 3gMbmbomyM Imbo3gdms o(335dg, ©a(330L
NBmgdobs s dgrndMgdommdal 3Mabz030L 3mbEgJLE dY.
39Mbmbomu® dImbs(39d9dmeb dndoMmgdom, 3gMbmbsmyMa
dmbo(3930 3ol abgomn G0dolb abym@mdsz0s, MmIgema(y 3o3-
doMmgds 0gbG0gn(30Mgdem b ngbGogazaMgds Godo-
306 306b. mmangnMos, Mmd 3gObmbsmy@m  Imbs(3gdms
dgmmdgmgdn dmbszgdms bdngd@gdo 960sb. gobowsonb s
50a565(3, IMbo(39dms ©s(330L doGomewn NBmgds Mo30L0
sbom dbgdomn ©s 30DoG oMo NRBmgdss, ngo 553056L
960495 05650gd0bmsebagyg. b nbgm®mdszns, HmIgmdg b3mm-
3o(3 9339boggMnb dodngdgmb o6 asshbos bdnt dgdmbgzgzada
993935 39MbmbomyM Imbs(3gdms @o330L YRmgdal Gom-
amgdda. 3gMbmbamum dmbs3gdme @s(330L LadsMmmgdMog
MO009MmMdgddn 3o dgdmbizgzedo LadsmmmgdMnga MG mo-
9600mdalb dmbsbomggdow 3393m0bgds dmbs3gdms ©sdd«yds-
3909m0, Mmdgmog gobbodmaMaglh dmbszgdms @adydaggdals
30bbgdLs o LadYomgdgdl s dmbo(zgdms bydngd@o, MmA-
mob  dgbobgdois 3ydogegds  3gMbmbomydo  3dmbsa39dgda.
m@mmgzomms badsMomol gfMomdn, dmbazgdms bmdogd@os
00350 md3dgbogMal dodngdgma oMo, bmmm dmbs3gdms
53335398 o© 3393m0bgds Lagsmm bgmobugmagds — o3
dgdmbggzado 3o LabgmdBogm. Imbs(3gdms biydogd@ob megmy-
3900l (3693530 3m0sDMgds dmbs3gdms Lmdogd@ob gmads
dmbombmgmb 3mbas(393ms ©8339dsg9dgemb dobs dgbabgd ocbg-
o 3g@bmbaem@o dmbo(393980L go05(3935, ©edMdoggdals
d96y3989, Imbo3gdms gobowaMgds, ob dobo Robbmmgds.
530l momdodyg 30, Lobgmdbogmlb gbnggds 3mddgmgdol gom-

om ©abgMgEogmo gumgdsdmbomgds ©s dgdmoas moz00
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3mbo(398md ©539353905L056 Fndofmmgdom @osanbmlb L3g-

oo Mo dgdmymggdo 03 dgdmbzgzedn oy babgdg azed3L
0bgo0 503G oMM s Mgan@nd Mo nbGgMgbon, MmamMosss
960m3bmo pbagMombmgds. 09d3s, dMbomgsbas oy Mmamm
Mbos dgomobmb  gMmzbymo qLogmmbmgdol 0bGgMgbgdo
prima facie, 38 30(390mgd950b ®33d5LoxM0L dodogdemabogals
35(36mdabiol, MHmegbsz 93 3960L3bgmb aoshbos 396mbagMo
0b@gMgbo  sda0bmb  ®o3dgbogMol  dnbodqgdsdy  Womal
g0l dodgba. dgmeglh bMng, 0o33gbogcalb dodngdgmmson-
30L o YBMm Ig@owe 53 bygMmmo onb@gMmgbgdymo s3s0g-
dom@o 60l BomdmBoa gbmgdabogzalb Mydm dg@om dybom-
39600 ab bs 3oobo, H™3 ZoMmdomaw 0 3MbEMosdzgMzal do-
96 8mdogdmm 3830390999330 033991988 doM@adnmn bog-
Mobg, Om3 gbs o gb oMo BomImoa bl Logmmbgl gfmg-
bymo MbogMmbmagdobmgal, 35dnb Mo@ma o6 bgds sbgmo 3o-
960l 5393985 @ doma Lobbemalb LadsGmmgdmog 3obmbal-
3390mdado dn(393s. bbgs Lo@ygzgdom, Hm3 gorgdgzom oy dgbe-
4530l MmMgobmgdl sggm nbgmmdszns, MmImomss obEGYM-
©g0d gMmzbymo Nbagmmbmgdob bymymaol Mabgo s dobda
LEMEgE ®o33gbagMmal dodogdgmo 3ofns dgdRbgmma, Mo@ma
o6 bs Imbrgl 35306 sbgmn 306 gdal 3ndsfm dgbadsdabo ex
officio Bm39d0lb a58mygbgds. 58 3mbo(300b @339 gdo dofo-
D@3 NJonmgdgb 035y, o) M3wgboe sMbgdmdl prima facie
960m36mo 0b@ g gLob bgmymaab Lagmmbg? o gHmzbymo
0b@gMgbgdol bgmymaezs, @dMomme BaMdmewagbl 9.6. in
abstracto 30bgdL, 38 30(3909mgdgddg b3zemaanl dgdrmmwazaL-
030b? boobGgFMgbms 5©30560L YBmgdoms ggmmagma Labs-
doommb dmbodMmgds Leander-ol bogdg®g." se80sbal wa3-
m9d5md 93MmM3mds LobodoMmmmmad ©ssbizbs, MmI 0d 3gM-
LemBoerm® 3mby(39890msb B3mMB0b YBmgds, GmBgma(z 3gbs-
bymo oz LogsMm mMasbmgdl, asc339mm dgdmbggszgddoa,

67

5@530560b  g@mgdoms gzdm3gmo babsdsGomemm, Leander v. Sweden,
App.No. 9248/81, 1987 Bemals 26 856@0
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39bodemgdgmos 0d69L 3gbmmENm.”® s©od0s60b YBmgdocms
9360m3mds LabodoMmmma ssanbs, Mmd 0d 3oMmzgbgdgdals

By 3g3mb3gds, Mm3madbsi LMo sngagmb gmmaby-
o bagmmbmgdob NbOHNb3gmbogmgzs sMbgdamoa 3mdo-
(309, m30b0 s@bom, 56 ngm Bobssmdmgamdado ©gdm 3@ -
@ Lodmaomgdsdo su30mgdmmdol dmmbmgbslbmsb.”” dm-
b398 LYdngd@ab 06GgMgLbgdol abs(zegem MbogMmbmg-
dob b3gzoomMo DmIgda 3sbLadEgMMmMn nym Joobaobgem-
3boggmgdMogo 3obmbom, dogomomam, 3MbGEmMmL sbm(30g-
m90©s 3oMmsdgb@n o oybo@nznnlb 3obsmgMn, Mods(y Labe-
domormm donygebs @sbygbodwy, Mm3 3gMbmbomal 3mbGmm-
mob d39@n&o bob@gds dggbadsdgdbmms 3mbggbznals 3-8 k-
mob 8g-2 316480l dmmbmzgbgdlb. s@Lgdyma ©abiegoowsb
353m3nbomg, Im3sbabg Lobgm3bogml Msbobldow, 83 356-
&0ob bogdgda gmzbymo YLbogHmbmgdals 0b@gfgbgdo 6ob ne-
a5 0bngoEmemy® 0b@GgMgbgddy. LobasdsGmmmad Esswanbs,
M3 3mbggbz00b 3-8 Fnbmoal ofMmgggzel sanmo o6 3jmb-
©5.7% sbgzg Lonb@gMabms Rotaru-s Lsddg.”' ssB0obal Me3emy-
doms g3em3ymds LobodsMommd Essanbs 3mbzgb(znnl dg-8
dgbmob ommgggs, Modwgboss Mdabymo bsdsGmmom ©o-
Lodggdo agm LonEdmm Gonmgdda dgbobgals d0bbom 03 nb-
BmE3s(300b dgammggds, RobgMs o ooMgnzgds, Moz gogmy-
bob sbgbs gfMmzbym NLogmmbmgdsdyg, msebss, 93 Mymg-
353mbomagdams dgbEmmgdabsol, dgdmnmiqgdol oagbol go-
6937, B3 MOasbmgdl sdmazes dgbgomgdobedgde dmddg-
©930L Ladmomgdol.”? ogomomoe, JowobsbgmdBogmgdmago
396mb3gdmmds 56 a5bbodmgMagms 0bxm@mdssnal 0d Lobgl,

8 ob. Boillat. Philippe., Kjaerum. M., Handbook on European Data Protection Law, 3
amdadal MMz dsb0, 8. dga05d30mab Mgosd@mEmdam, mdamabn, 2015, 43.143
% ab. 0d39-, 33-89

0 ab. 0d39-, 33-89

& 0530560l Y@madosms ggemdymoa Lobsdstmem, Rotaru v. Romania [GC],
App.No. 28341/95, 2000 Eemals 4 8s0bn

72 k. Boillat. Philippe., Kjaerum. M., Handbook on European Data Protection Law,
3- 8mdadal moMadsbo, 3. 393009300l Mged@mmmdom, mdormabo, 2015,
33.87
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m3gmo(3 Nbos ©sd9doggdnmoym, sbg3g 9©sd05690b 308 7-
am®093b 30Lbg 3 Ybos ymgomoym gsdmygbgdamo mgommgs-
mob dBm3gdn, 30Mmdgda, Mo @MMbsg 8833560 dm3gdo Mbos
ymgoemogm domgdymo 36 moege g30dmygbgdol 3Gm(3gMs
©3(39m0.” dm(393mm0 6o 3mmz5693930L 36dm, LobodsMmmma
50bndbs, MHmMI dosbobgmdbogmgdmngn 30bmb3gdmmds o6
0ym dgbodsdabmdado gobdaMg@omdols 3mmbmgbobmab, sws-
30060b gmagdsms gzmm3nmo 3mbgzgbznnlb 39-8 3bemal do-
bogom s, dgbsdodabsw, gb dmbmo oMmzgnm ndbs.”
bgdmbbgbgdmmol dombgosgem, megzdgbogmal dsdogd-
mob mggmgds 39MLbmbome® 3mba(393ms a(330Dg 903 o) abyg
demogfo ocgm39b@ns gMmzgbymo Mbogmmbmgdal 06@gmgLob
LodnMbmbgw. gb aob30mmdgdmmns Medwgbndg dadgbooc. 3of-
39 Moado, bs 5000b0dbmb, M3 dmbsozgdms ©o(330L Lo-
doMomol Jomommo 3obmbdpgdmmds Mg(398(30Mgdmos g3-
Bm3gmo 3033060bs s 93Mm30b Ladgmb 3obmb3gdmmmdals
dgbodsdobow. 93gbs, 350 dmMal sGbgdoma gobbbgseggds o6
33630985, 5bdbndbagos, dmbozgdms o330L Laymggmoom
M9ama300b ®obobdow, dmbszgdms Lmdogd@ol MRmgds,
3Jmbegl bzmads 3ol dgbobgd sMbgdmm abgmmds3nsady, dg-
Lodemgdgmos dgodenomb abmo mgao@edyda dodbol sMbg-
dmdobol, MmamMoi ghmazbymo bogMmbmgdss. doo ¢dg-
&b, gobbabomazgm 3mbEgdLb@dn, Imbs(3g3ms @330 JoMoy-
mo 3obmbdegdmmdal dmddgogdal gomamgdo bogMomme oM
36(39mEgds Labgmdbogm NLogmmbmgdalb LsdbsbyMDy. o3-
0350, 3MmEYJGonmn o6 0gbgds, Mmam(g, Imbszgdms Lyy-
309d&0b Bmgdgdalb 3mbdgdbBnwsb dbrgmmds, sbgzg dmbe-
(39900 ©0533935390mal dMomoEsb, 0dpgbsm, Modwgbows(s,
h396L dgdmbggzedn dmbozgdms ©edddaggdgmons Labgmdbo-
gm, bogstm LadoMmmal oyMoagmn oMo, brmm mogowe bo-
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568 0Mgdmma boggmaom Latggdmmdol YRmgdsdmboemgds.
08039 3mba300 go0bosMs s©sdnsbals Mgmgdoms gzem-
3ymds LabadoGmmma bagdgbdyg, C.G. and others v.Bulgaria. sws-
30060b gmgdoms g3em3ma bsbsdsMommm smbadbsgl, Gm3
dobgosge 0dnbs, GmM3 oboss dgbadmagdgmoas Mabgolb Bo-
6599 0a 9L ghmzgbnmo gbogMmbmgdal nb@GgMgbgdo, ©gdm3-
oGoe bobdmasmgdada 396mbogMgdabs s 3obmbal ¢dgbs-
9bmdal 3mB(39x8(30s Imombmgl, Gm3d ol bodysemgdgda, MHmA-
mob  39d3gmdomaz bmMzngmegds doMomsn 1xmgdgdal
baerymae, 29E0mgderar 1bes 9d339RgdoMgdmeyb dgKedMg-
3000md0b 3M0b(3030L MM3gemndy BmMIsb sdmyyz0gdgmo ©s
30396 dmgdgemn mEMasbmb 96 LabsdsGmmmb Babsdg, HmAg-
o 3m393986&TM00 989G PR 3odmaggeromb gb dobg-
9960 5 38303989930 83 3061930Lm30L.% beammm orey be-
gotm aobegds, sbggzg asdmoggmomlb 3mbiMg@mo gmobogo-

(3069890 0bgm@s300 306 339mmo badGmzgbm dgdbomo-
39000 Qoggbabnm.w 50bndbyymn dmbadMgds sbgzg goboofg-

dyemos Al-Nashif-ob bsg3gdo.
Lobgmdbogm HLogHNbmgdalb @o330L 0b&gMgLLS ©s nb-
0300006 YBmgdgdol ©o(335Lm0b Fndsmmgdom, 3603b39mmm-

8 nb. 50530060l @mgdsms gzmm3nmo Lobsdstmem, C.G. v. Bulgaria,
App.No. 1365/07, 2008 Bal 24 036nma, 3o60g.40
8 ab. 0d3g., 3o60a.40
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39605 9360m353doM0l doMom3bagmgdol babodsMommb go-
obyzg@nmgds, boddgdy, ZZ v. Secretary of State for the Home
Department, Lowsiz LobodsMommd Free Movement Directive
2004/38/EC-bg 8Lbggmmdobol, smbndbs, MHm3 Bgzcn Labgm-
36oggmgdo 39mEgdMmgda 56056 ©o8dsmbLmb LabgmdBogm
boBMbmgdab @s330L 06&gMHgL0 s 0bmngnEal JagM Lsgy-
oo moz0b %%ad@‘gﬁ)og\n ©3(330L 394560B30b 5MLgdMIaL
8603369mmds.%® bobodsommb docmomgdom, s®bndbema gom-
©9dnmgds g53mdnbomgmol doMomom Bmgdsms g3mm3y)-
™0 35390600 JoMGool 47-9 3brows6.*” 936m 3033060l do6-
o@dbognmgdob Lobsdommmmad, ©sds8gdom d50badbs, MHm3
50b0dbyyma domabbo Lobgm3bogmms dows Labadsmmmmgdds
@bs MbGN63gmymb.”° svy30mgdgmos, gb LobodsBmmmado
5MBIMbbyb s NbONbggmymb, Hm3 30Mb 3Jmbos nbgm-
do(300 dnamme 0d sMbLgdomo god@&gdal dgbobgd, Mm3gmoa(s
Loggmdgmo ogmm 3ol dadofo godm@obom aswsbyzg@nmg-
3oL." m@mmzomms ©s  35d93930L  93Gm3mmo  Loddm(s
(European Council on Refugees and Exiles) sbggg 0bostgdlb gzém-
393d060b doMonmdbogmmgdol LobodsMomml gowsbysgdo-
m9dgdom oEagbom LESbEIMEGL s Jogmomgdl, GmA s¢y(30-
mgdgemos ma3dgbogMal dodngdgmb 3gmbogl Bgemads dab do-
dofn  aodm@oboemn  aoobyzg@nmgdgdol  Loggydgmgddy,
00g56 Lbgoazomow dobomgol ©o(330L YBmgdals goMsbGnmg-
35 dgndmgdgmo ngbgde.

6930b30gM dgdmbgzgzadn, dgx0dMmgdoommdol 3M0b(s030
bomMImoaqbl ssdnsbals Mgmgdoms bogMmsdm@mabm badsm-
momdn sMbgdym obgm gobyymygm ©s s9y30mgdgm astMab-
&0sb, Hm3gmo(z dosobabgmdbogmgdmngo Lads@omal dgdzg-
md0om, ©0E0 EMbom Ybes aymb bymdabsbzomdo ygmoboom-

8 k. IDFI, 0bgmMds300b Mmogobygymgdolb gobznmamgdol abb@od@o, »bo-
Joonggmmdn me335boxMab 80bnggdadg Mool mddob 3Mm3gnmgda god-
Fgo6gomg o6 ofal”, a3.7. sbggg ob. ZZ v. Secretary of State for the Home
Department (CJEU, C-300/11)

8 0b. 0d39., 33.7

% ab. 0d39., 33.7

"ab. 0d3g., a3.7
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30b, aoby@hggmom gMmzgbmmmdabs. ©mbndbyym 3mboz0sl
0b056MgdL, Hmam@ (3 s@sdnsbol @mgdoms g3dm3nmo, sbgzg
9360m3533060b 85G10m3LoRmgdal babadsomms.
Logmobbdms obog, HM3 JoMorgmo 396mb3gdmmdals
goemdo, mo3dgbogMals dodngdgmb o6 s543L bgomas 03 3@ 30-
(390m9d90dg, MHmImal bogndzgmdg dob yoto gogzs Lo-
96O®0dmMobm @a(330L 30bnggdadyg. gb 3o, dmamGs 1339 d93-
MRIO 500b0dbs, gMmzgbmmo YbogMmbmgdol ©o(330L ImEo-
300 bmM(309mEgds. Jomommaoa 356mbdpgdmmdom, dbmmme
dmbodomomal s543b 38 30(3909mgdgdal LEMmos asdm3-

3e930b  9Bengdedmboemgds, bemeam s@gmgs@L  3oMggguere
Mbom 55g3L 6gomds 533356 3@ 30(390mgd5ddy, MmM3gmo(s
MOMYMBomn gosbyzg@nmagdol dgdmbazgzedn, od@mdmogswm
Bgedomnmae Mbbbab msegal o(330L d399 3ymglb Momal do-
Bgdg0L. 3MogG0gmo, ghmal dbMag, 30Mo sdmzowgdamos
3mbadamomall mbGe@MdLS s 3gonmbaboobogmgdsdy, Hmd
030 bogydgmosbsw s 3obLszMMgdama gumabbdogmgdom
353m033mg3Lb 3ol Bobsdg sMbgdmm ygmes 8@ 30(390magdabl,
boemem dgmegh dbMng 03539 dmbodsmmmoal dng asdm@oboema

30050439 0mgdal sbadmmgdol bamabbdg, Lbgs Lo@yzgdom,
™3 3003000 Mo3gbo joMasm gobbmM(30gmmgds 3ows6-
Y3980mgdol dgbodsdobo dbggmmdoo obadymgds, obyg, Hm3
03 ) 3060b 369 MLsBoMNEMEAL gob(3000 56 gonhbrgl. dov-
bgoogom 0dobs, MHm3 dmbsdsmommyg 3sboymn sMdoGmMal gg3ub-
J300b 3gbHmgdal 39dz9mdoo bsbsdsmnmm 3Mm3gbdg dbs-
gms dmEab bmbsbBmEmmbal dgbomRnbgdol M3nMmdm goab-
&0 dgx0dcgd0mmdol 3Mm3gbol gMomdo, LogHmsdm@abm
3(330b AbyMggmb dgbadmgdgmos 3onb(y gohbogl asb(zws,
™3 ob 383039099 gdgd0, HmImal bogdzgmdg s dsob oo
90 d3o 56 nym doMmgdyemo, 56 o) agm, 3ol dggdem bbgbgdy-
mob godomomyds.
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sb336s

bodmemmme Mbrs 5nbndbmb, HMB o6 oMLgdmdL gFmmo-
obo LEObEIMEG N, BMBgmaz 3bs FmEMYmob dgbmagzodgdl bs-
bgmdbogmbs s ®93dgbogMmal dodngdgmb. Logemmolbbdms,
™3 5Mbgdmo 3omaMgdol mebsobdo, bLabEmmalb gMmn 30be-
bg 3mmog3bgdgmos bogHmsdm@abm hggnmgdoom Lodsfmam-
do, dmoamgdamo Labgmdbogmb gMmzgbymo ab@gmgbgdal
7bgbogbmdal, bmmmm FgmEg 3065dg, 0933gbognl ddogd-
mob doMomomn gmgdgdo. doma domabbomgdobal dgyydmyg-
dgmos gMm0sbo s LESbsMmEB0DaMgdyma LsodmIal aodmyg-
bgds. mEmmgomms YRmgdgdol s3mM3sGnMgdal 3yomboo,
mMMan3Mo 3Madgb@ns dsmo yBmads Imbs(3gdms (335D,
mdgmo nmgomalbbobgdl 3omal dgbobgd oMbgdamm abgme-
3o(30007 b3om3al dgbadmgdmmdal, ondze Mmammz gsbzo-
bomgo, o3 umgdsdg dLxgmmdabsl aobbsgnmmgdam LoM-
09 ggdL 396megdom s LagnMmm brgds aomzzgne dgzoo-

b390bg 33ogam 3sLyybal go(393s. IMbo(3g3ms a(330L YRmg-
30l oMgdgb@o oM 560l Bmbawo gMmgbmm 0b@ g gbmsb do-

dommgdom, 3oMnjoon dgbadmgdgmoas bojmgdo aymb Mgemg-
390680 dobo gobbamgs, 330 gb 03sL o6 bndbagl, Hm3 ngo
o6 brs 0dbgl gobbormemo 83 3mbEgjLE3dn. bmmm, dgmeg
oMamdgb@n, Mmdgmoa(y 30M39mobasb BYbosdgb@nmon gob-
Lbgoggds damdsmgmdl dgx0dmgdocmmdal 3M0bsndobs s
(3300 YBmgdol 3gdzgmdom d3m 3 s@nMgdado, Mm3gmoa(y
domnmabogmmgdob g89@0sbo 503060bGMnfMgdol 360d369-
mm3obo 3985003 96gmmn 3mB3mbgb@ns, bmmm Mmame (3 ssdn-
3bob mgmgdoms gzem3nmds Lobodsfmmmad smbadbs 3g-13,
379-8 o 39-3 Ibmgdmsb dndsMmgdom, ngn ¢3bndgbgmmasby-
Lo LadMm39Lm goMab@nos, MmImomas(s 3oMgdo Mbos bamggd-
mmdEbgb donbgosgen gMmzbymn 0b6@gmgbol go69Ddmdgma
3obd@odabs. 53 bLEdG0ob dobsobo 56 sMal s o3 dgodmygds,
md ogmb ghmgbymo 0bGgMgbgdol ©s3bnbgds ob yammag-
dgmymazs. dofodom, gemzbamo 0b@gmgbgdal aobndm3gmo,
Bmboo o Gobronwgdgmo 860d36gmmds 6gdabdngMo wg-
dmgMsGogmo bobgmdbogml sdmbogsmoa bgMGomos @Em3-
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mobmEsz sBM0 ©og3oMagdmes 3obmbal nbgbsgbmdabs o
LodoGngdfmngn bobgmdBogmb 3mb3gx(300L. Bog@sd, gfmg-
bymo bagMombmgdal 0bGgMgbobogol onbsdnmgdgmo s
3E3MabsdMIngMo s ddLGMIJG Mo 83gmnMgdol aodm, o6
96> 3obbmM30gmegb 3oMa3game X3 nagdeb YBEgdoms
N3Mm3gdgmymazs. 3ofndom, Labgmdbogmgdds, LagMosdm-
0bm Mma560D(309335 o LY3MIBI(30MBICINEMBS ML Dbs-
(309085 30Dbo Mbs ©0LIBME MdHML Jnomgmals dogds, Mm-
dgmo(y 9mzgbymo Ybogmmbmgdal 0b@gmgbobs s m@men-
30 YRmgdgdal Mgomadaznol gMmmdmoag o 3ndmme-
3096 30Bbo© @onboboglh s oMo sm@gMbsGom s (39m 39
damd 308 gammns. badmmmm ¢330, doybgmsegem 6gdabdo-
960 domabbdggabs, 3Mod@ngnmow dgndmgdgmos s dooy)-
3989b 93 gMomdn, Ybogazamgdyma dgmmeol dgdydseggds.
NBO™ 39&0(3, 9©530560L NRmgdsms LagMmsdmGabm badsm-
ool bodmo LbmMgo 035d0s, MM 30mbzgddyg 3obybgdo Ibs
69(3938900L Lobom o6 g3b30gds. @sd0sbalb YBmgdoms g3-
m3gma bobodsmnmmb 3Gsd@nzodn s@badyma, 1339 Jo6-
3@ 65(36mdo @mJ@&Mabals Jobgozom, mnmmgmmo boddg gob-
©9ds 0bogomemnE Lagndzgmdy, 93 Lagddol WbogsmuMo
Bod@mdMoago gocg3mgdgdol dbgrzgmmdsdo domgdal 3mb-

&9gb&do.
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dm8900980b bsboson byendgermemgdols b§sbosm§aen 3o-
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93sb dmmol, Gmdgemory s8bmena@a@ moemgdoms jobg-
168



a0m@an 3omdb0s — 6§obsmGmer Somm393d0 byemdg36Hmemgdol

0030b903m980b 89 dmoge bromdobs s jgomaemboboolingFgdol
3M0b(303980b gomgmgddo

ammnsl of 3obg 3693, dgbsdodobsw, @obodzgdns ws-

Gaemo bggmmb dgdommgs mmggndndnmo dodbol omlbgdm-

Bnbob. oz 0bgl dmdbdsmgdgemors maemgdgdo.
boggo6dm bngyzgdn: LGoboom@mma 3ommdgdo,

bobgemdgymaemgdm osgobagemgds, s900embobonbogmg-
3obs o bomdob 3mob;03930.

I. 3gbagsemn

396Mdm LadoMmmmgdMogo YOHM0 MMM da 53904)mos Mo
0b0z00mME  0bo30080390bs 08 ©ITMY30EgdmmMdady,
989dbg0s 39Mbmbal mogabyygmagdsl. 53 YMmngMamdgol bo-

Bdgmo Yeg3b 3oMms mogobygomo bgdol godmgmabs oo
Lbgs 30Mgdmsb NMmngMomdol ©sdystgdals LyyMgama. 3
dmgmgbsl 3gMdm 838mbmdns gbmegds s ngo LszYNMgdal
NBgdobmob ghmoe 39Mdm badsMomolb Bnbosdgb@l Bom-

3moagbLt. bsdmgsmogdm 3646300 buydogd@gdo Mamgdabs w@d
mo30bgmgdal Mgomadszosl bbgoabbgs Labal yEmagm-

omdgddo dmbsbomgmdom sbmM309mgdgb, dofMomoa 3gde-

bod30 30 bgmdgzEmmgdal moz0bygmgdss, HmIgmag bgm-
dg360mmgdal o@gdabs ©s dabombonl gobbabmgMal mego-

LyBmgdsb gmmolbbdmdl.
badmgomadm  aFmogMmmdgdal  MbabbmENRmgdosbo
LaByobgdabe s sGLNdMMEABS30mO baboscmabs, ,bgmdg36y)-

mgdol magabngmgds o3@m3sG Mo Mmen MdEMNbggmymal
Lobgemdg 3Emmagdemm LedsMMNENbMOL ©d(335L MebsLEMMYes-

90056 3568bomMgdL ImMal. demngHo dbomobamzgal s@gomns
3L dmabgomlb dgmeg dbamgl magabo 3mbo(zns. 530@m3 bgm-
d396mgdgdo  ymggmmgalb 396 0gbgds ™Mo 3sMn@ g o

L ob. gob@a@os m., bodmgammsgm bsdoGormol dmgswn 656namn, bobymddmas-
bg9crm, 358m3(398mmds ,LadsMmsmn”, mdoemabo, 2011, 2.
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Il. bgem3g 36 gdab ms30bngmgdob 3Gab3030

bgmdg3emmgdol  mogobygmgdol 36abiz03n Bomdmac-
396L dbstgos 63d0b 39Hdm 53&mMbmBnals L3gznamn® dgdmbgg-

2 06, bbsdgzoma 6., 3g0ammbobrobogmgdols 360bz030 bobyendg@raengdm bo-
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®bsbBmEANBmMad0sbmdol 360b(303dg Mbws aymb ©sdystg-
d9yemo.

Lonb@gmgbms dgymmagms JmbgdMogn M@mgds — dmgs-
mgmdgd0l asb30m06Mgds dggemo Gmdob bodommmnEsb ©omad-

©g. ob@mMoyma Bysmgdo g35630056 06gMEMIs(300L 8b3-
By Lo 3obmsb s 3ogdodgdam.

Jmebobgds — Mmdagmo 0gMab@gdo dob gob3sMG 30646,
Bamg Jomobs o 353535(30L mogabygom s MobsLbmE
3°33060. Lobsdgomagdo 3o oMobmegl ymgoms Gmdda Joemo
353535308 03bsLBMMa. EMBol 5MLYdMI0L sMmgmem 9893y
Jomol gumgdgdo momnddalb o6 05Mbgdgdos MM st agb@o-

2 Roggedgoma 3., bomyxobm bsdommornn, mdomabo, 8g-4 go8m(39ds, 2004, a3
122
* Lion Story Bible, Vol.5 “Isaac finds a wife,” 4
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bosby VI dgmdsz HmIsgmo Jomagdol Jmbgdfngo s oMe-
JmbBgdcngn umgdgdol gobzomamgdsdn womMgbom oo
B3emomo dg08)s6e.

mdol bodsmmmal mobsbdow sMbgdbmdos mMa Godal
Jmebobgds 1 1.cum manu mariti JdGol bgmdg3Oamgdalb J393-
(4860b bgmoom) s 2.sine manu mariti 4dMol bgemdg3Gmmgdals
306939 -(43Mal bgmal gocgdg).

1. cum manu mariti §3ob bgmobygmgdob 4393 — 3y -6
Lo3mbgdwy Jomal JmbgdMogo o sMogdmbgdogn YBmadgda
JmB0bgdal dgamd m0mddob oot sObgdmds, 59gwsb go-
dmdnbamyg nbobo gMm3sbgonbgsb godoxbyymo o6 aym. Jomo
300mbmggdal d930ga JdG0b bgmobygmgdsdo gosomms ©d
3530l mxobmab ymggmazst anmMopoym 3933060b byzg@o.
JmbgdMogo nxmgdgdal Jymbom, (3memb sGsgomsmn YBmgds
o6 3dmbwo. yzgmoygMo Moz Jm@bobgdsdoyg (3mmb g3mmgbm-
9, J36ab Lsgymmgds bogdmms, Jm@babgdob 3gamoda (3m-
mob LohydMgdo 4dGal Lognm@mgdsdo gooomEs. (3memal
3bomg30(3 3o oM boMm3mopagbes (3mmal LagymMmgdsl, abos
4360l dmbgdada 3(4)07006(936(0(905.

2. sine manu mariti J3Gob bgmdgzMmmadol gomgdg —
aombmgommn Jomal 30Mo©o ©s Jmbgdmngn MRmgdgdol gom-
amgdo doMgmo dgo(z3oms 0339MsGmEm 0b@nbosbglb Mg-
gBm@3980L dggasm. dm@babgdol 3gMomedo (3mmo 0bstAv-
6930d Lognmmgdolb NRmgdsl 03 Jmbgdadyg, Mo dob Jm@boa-
6935300 3§mbs, 3oMEs 530bs, JoMmL (3mmal gomgdy o dg-
9dmm 353mgygbgdnbs dobo b gnmEgds. Jmmbnbgdsdwmyg domal
3bomgbe o Jdamb ImEnb ngdmes bgmdg3mmgds (cautio rei
uxoriae ), gb bgedg 3 mmgds moz0bo dabss@boo domnsb 3gogl
#bodmEB0bm bgmdgzMmmgdab”. o3 bgmdgimnmadol dobgo-

4 Moggmadg b., g3b@egndgomo a., mobobsymomydolb Sgoo gobgm&m6nbgdo-
bol, 2016, a3. 3
3 Goggmadg b, 93b@egadgoma a., cobobsjanmmgdol Sgwmo gobgmmbobydo-
bol, 2016, a3. 2
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300, 356dm@MBobgdol dgdmbggzedn Jomb dbomgga Lo gnmeg-
3530 MRgdmEs. gobbsjmommgdnm Maammomgdsl gd3990gds-
90m@s Lodbomgm 30bal bs3390900, HM3gmoa(z 033gMOGME
0339Lb&LOL dog®, JdGal Bmgdgdob dgdbmnogol abbom
a0dm(399mma ,0nmanbol 3obmbo Ladbomgm d0bals 3obmbgdals
dgbobgd” ngbo amggbﬁnggmean.oa bobob Jm@Babgdol @M™L
3603369mmmzbo@ 0dMEgdmes Jomal 3oMswn s Jmbgdago
NgBmgdgda. 3bomgzol godms ob Pmgdgdl 0bomRnbydos
Jmb0bgdodg dob Lagnmmgdsda sMbgdam yzgms bogomdy.

dggm ®m3ddo, abGmEMoymo gsbzomemgdolb sMgnm bo-
gobncdy, J3Gal umgdgdo asbdmImem oo oym, gb 3o
0b393000 (3mmob YBmgdgdol dmsbmddsl. 3mabogn&a gdmdal
3ol badsMomsmdn gobbmm(3ngmes dofmgmmao (33eomgdgdo,
30gM53 md30L@oma JmEmBabgdals aogM(39mgdol gd3mdsday
(Mo s §doMn 3o0b(3 oM gomobadMgdmmsb Jmbgdmngo M-
»0gHnmdob bygOmdo. 3963 Mmab ©s 3gM(3 d0dsbG0ab La-
domomads 396 dgdem dgmmmagms dmGal dmbgdfaga yMoon-
960mdgdal bggmmdn mebdndmgzdmon ao989Mgdabs dm-
©qbGnbal dgbgymgdgda. mEngg LodsGmmgdfngn Lob@gds
(3000MdEs JMmMbabgdalb dmogb@nbobgymo gs63s0Ggdnb Mg-
MM 3obbmE(309mgdsl s@bgdym Lodmasmgdsdn, doga-
603 gb dbmmmE 33056@gemn LadsMmmal bob@gdgdol 3gdggm-
dom dmbs. mogobygsmoa JmmMBabgdals BoMdmdmdol ngs 93-
LabyMgdmms 35ds3o(30bs @ Jomoal gmgdgdal gomobsdmg-
3oL, obgbes Ibomzgal 0bLGaGGO, gocmws sdobs Jdomzgal
bo(33mo, Mm3gmo §dcnb gsdggdmmdadn go@aoms, (3m-
mo 3g9mobasb 0mgdws Babsbom@mBabm Lahmdomb. bome-
Bobm Lohgdoto dmgogoma 333mgzo6mal sdMom, sGo Mmdsy-
0, 563390 53mbagmmyEn BoMIMIMbobos. Mmamg bogm-
Bobm Lahyd@alb dgbsgnmmgl, Jomb g3m036ms Jm@babgdals
Mmob 3obdamdg dabo Bogmeza.

6 Goggmadg b, 93b@egadgoma a., cobobsjanmmgdol Sgwmo gobgmmbobydo-
bol, 2016, a3.3
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93maob 3obgog00, 3bomgzo @ Ladm@babm Lohyjsmo
4860b bgemdo bagm@Babm 80bbgdL gdLbaby@madmms s Jm&mbo-
6930l 396y39@&0L OHML Mgy NdGNMBogdmos (3mmb. dbo-
093bs o bLogm@mBobm  Lohydomdg Lagmm@gdolb gagmagds
b 939036mEs. ggmmanl 9®Lgdmdsd oo Gmea dgob-
s 3309bgmo d0bsb@onma Ladstmmmol hodmysmndgdals

3m39Lb3dn. g3emanlb dobgogom smosfMgdmma 0gbs dgmmmg-
o Jmbgdob bobommdmago ghomds.

3. Igmmgns JmbgdMmogn Ygmgdgdal Mgammomagds
d3zgm JoGmam bsdsMmsmadn

Lobofgdals dmdmgcgdol dobgwgom Jm@babgds Lbgswasl-
b3o Ldgbob abgomo doGms 3033060, Lows(s nammabbdgds dosma
bm@(309m0 @ bymogHo ghommds, s30@m3 o4 m0mgdal o dg-
admgds g dbomgdg Ibmmme dmgzgamgmdgdo agmb, bmenm
3gmMgg — gBmySgdo.

#0000 bmmoal 3o06mbdn” Jm@mBabgdals go63s6Ggdal ob-
ma3b dg60d360 3obo dofamawo ;mgobgdgdol dgbobgd: ggodogy-
0, 90039M0 5 MgmM0a0Ye — 0YYMOOYO.

303y Imzngnmo Jmmbobgdol Lonydemmb dgdwmgabso-
o aobdom@ogh: 3mmbo ogboms Jdomms ogdmmfAmagbom,
30006 (35 YPOmbs. M33goy) Jdofn sMb msg (3mmabs, JMobGg
mog oMb g3magboobs, s 0go mogoo oMb dozbmgadn gusdo-
boo. 86839 30MdM(35 93egbosn oydm@mAnmgdgm oAb JGab-
Ggbs gadgEs (Mmbo ogbos Jdotms ymgmoms” (gyg-
bgm.5;22-25;31-32).

Jotoem bobsdegomgdn dgnmmgms msbsbs 3nmmgdals
356bom3z0LoL yMoEmgds YYbws d035g(30Mmo bndobls s dnfMoa-
Lobobogl. momgmb Bndsbo absbGnnMa LadmEmBabm Lahvdmals
sbammmann@ns, ode b0dsbo Lagm@mbobm bgmdgzEmmgdals
NbON639mymgzol bLodyemgdss s &S Ladm@babm Lakydoma.
Joommo ggmesmato bLodmasomgdolb Lobsdwgomgdo gom-
339300 0gm g530%bmmo 9M035690m0bgseb bodsbo, 3bomgzo o
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30M0obobobogn. 30Mabobobogn @s bodsbn dmblgbngdemos Rzg-
aegdomo bgamob Lbgs bmmdsdas, Hm3mab dabgogom 3bo-
0930, 603sbo s 30Mmbsbsboga (3ol LagnmFmgds nym ©s dob-
bg Jo60L gormgdobomgol ndymgdomo gomebrgznbgdol dog3g-
35 o6 dgadmgdms. s3Mgm3g, MmRdbob goymal MHmb gos 56
©g0bs(335m0 3 gdemog 0mgdos 60dsobl, dbomgzbs s 3oM-
Lobobogl.

bodn@odolb  3obmbgddo  3mblgbogdmmo  dgGngorndn
3b0omgz0L goblbognmmgdagma Lobgmds oym, Mmdgmo(y Joemad-
30l gdmgmes 3530l babmosb gombmggdal Bab. gb Jmbgds
ool bogmomgds oym s dob JmbgdMog sdmyy30gdmmdsl
abONb39mymyEs J3M0b mxsbdo. Jomolb bozgonemals dg0-
obgggedn dgtojoyyda 3933300M0gmdom MRgdmes dob dzo-
mgdl, bomm oy dgomgdo o6 3yogms dgMogdorydo Joemal
ddmdmgdL oM nbrogdbmws.

.boModol DM0m, b3YMadal 3obmbgdol dgHngomdn
domnab 33030 Jomommo 3bomgol 03 gmEM3sl, MmMBgmba(y ba-
®036m gbmEgdmes. Lamsgbm BoMmdmawagbos Jomal oMo
Lo M@ gdsl. bodnmadalb 3obmbgdo o(36mdl sbggg 9.6 mgMbe-
o3L — @abbol, MHmIgmbag 39MEbmalb bobom Labodm Lads-
Gomdemmb *gbggnb7. 3o sbofoal 3obmbgdal 29-9 dgbeal do-
bggom ,93900q Joma dg3o ma30b0 JdGal babendo, 3obo Jbo-
®930 ©5 Y39moRgMo, Msboz ngo dmo@sblb mogobo dodal Lob-
0@sb 56 Mo3 3o dobgs dob dobds dodsdmamds dobo Labenda
dgbgmobab — g3990360L Jomolb gogodzgomagdl; dobo dsdsdmo-
mob d30mgdds o6 Mbos gobs(3bomb YPmgds. o363, gy 3o
J8o60 dmambmgl dobgsb, dob dgdmos dob39L ol MmBgemndy
dz0mmagsbl”.

Jotorgema LadoMmmol dobgwgom Jomol s9y30mgdgem
Lo gmomgdsl dgoagbos dbomggn, 60dsbo, 30mbobzgzo s Lo-

Jnoofo gotxgoom dg4dboo Jmbgds. gb ymggmoagg Jomab obgom

7 Goggmadg b, 93b@egadgoma a., cobobsjanmmgdol Sgwmo gobgmmbobydo-
bsb, 2016, a3. 14
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domo damdamgmdal g30h39693L, Mmamtog ogm dmango
obO3mMgMg3MmM3m J399sbsdan dnoboyy39bggdda. Mbos smoa-
60dbmb, HmMI Logommggmmdn dgymmgms JmbgdMogo yMoon-
90mds JmbgdMngo gobsom 39390mmmdal Mggodom boboso-
©g0mEs. 3300 doGmbodgamal LbadsMomal Bogbals dabgco-
300 ,, 3060l sbobown s oMol Lobsbogo oMz 3@ 30(39 s ¢o3-
Lo gogmMabs Labmal 3o(3ms M3bs oMs RogaMmmgds baoemdn”. goy-
ol dgdmbggzado gomdo myxebol Jmbgdadg gowsbogznbgdals
d04(3930L @MML, Jomal 0b@gmgbgda 306mbom agm o(3¢ymo
5 30b oM@ Jmbgdal bgmb o6 sbmmgdwbab. Lajommggmmadn
3mbsmIRmmdgmmdal 3gMommadn dgnmmagms 3oMa@o YMHon-
90mdgdo Mgammomegdmes JhabGosbymo Mgmagnal ©sd-
330006930l 3oGomgmyMoe ©s o3 Mgmogonb dgbodsdobow,
mdmal dobgogomss Jomo 3s3s35(30L Logymmgdsw omgmy-
dmEs. 030 YBmgdm aym msgobo dgmmemol babsdg s 1bwos

33m@Anmgdmes J3sMb, MBmam@z YRsmb. dgnmmgmns Ng-
m9d53mzgomgmdgddy  dbggmmdobsol  boob@gmgbms 0o 3md

GOOG939m0b oGP Mmoo bobsmdmgdol , dvdsbozals
oM G30mmdal” gobbomgs. 40bbs3mMgdam yumoomgdsl 0d-
LobyEgdL gMm-gMmn g3odmeo, bows s smbgmamos dudsbn ol
Lobmowsb Babgms s 30MbLgbal BngM nogmd begbobogal
d35mgdals 33935, ®mM3 3ngnglb 34dsbo3msb s Badmamml
dogemon Ld33oyma, M3 053Md by3gLb3s Jommas( dgobEmems.
Mmamtg Bobl, Bgbo ymgams 3gnmmobasmgal Lohydmal
dofm3g3o, 393603 gb LokndMgdo 3MEbL Lodnedm Lagymmg-
3530 30 o6 350059(399Mo, 5M33ge oL gb Jmbgds g3nmgbmes
dbmmme Jm@babgdol go6dogmmdsdn, as6dm@babgdobal 30
LoRndMgdn Jdomb MdMMbogdmms. 535bmsb, Jomal bodgommg-
30l 4063 3oMa39ma© 430 g393mnbgds. 8

o3 99969ds 3g-6 — 39-8 Lagbggdolb (36mdgdL dgye-
mgmd JmbgdMngn NMmngMomdgdal dgbobgd, abobo momgdal

8 Fogmo 3., dgyeemgoms Jmbgdmngo aemgdgdo s dmgoengmdgdo (abgmmom-
0 8ndmboengs),mdaoeabo, 2013, a3. 18
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o 3bgdmMAL, dog®ed, b 50b0dbmb, GmM3 Jomo mgdemmd-
5 3Domg3L, 3mbrs 393 3300Mgmdals g gds s nym Jmbgd-
030 YON0gMomdab byydogddo.

39-10 — 39-13 Loy 3y6ggddn (3mmol JmbgdMogo YRmgdyg-
dob dgbobgd (36mdgdlL a3s56300L Lo 3obmbdwgdmm dgamgda.
3o dlb badommeob 81-9 dnbmal dobgogom @ ,@0o3bs oy
J8o60 3myy33009L o dz0ma o6 aMAgl, dDomgdn mebs go3-
Y39L gmgdmo. 3oMabobobagn, dbomgzn s badsbo ggeor-
36m@s (3mmb, Jdomb o6 dggdemm domon gomdo goEsbos ob go-
bofxgo.

a30mM a0 366y0bgomol Ladstmmmob — ,dgamabrogdob” 3g-
18 3¢bmab dobgogom Lamgobm Jmbgdsda Jomb LMo Bagmo
o aoohbes.

39gobs o s@dmal bodsmmnmab Boabdo g™ goMorm-
35 dm(393mo dgymmagms Jmbgdfngo Mmoghommdgda. of
50b0dbyymons, HmI Joemalb 3Domggn dobo 3ocmdm, bgmdgy-
300 Ldgnm@gds agm, o9y abb ImdFog Jmbgdol bomdmaoaqb-
0.

d9-13 — 39-18 Loy 3nbggdal LojoMmggmmdo Jomo, Gm-
amé dgnmmg o6 Bamdmamagblb  Logmogdolb mdngd@b.
LENEBmM3560 Jomo ©edm30gdmon asbsgqgdms bsgmomom
JmbBagdab. (3mmo s Jdstn gMmBsbgmmab dgmnsb Lbgoabbgs
Lobol Jmbgdmog gomogqgdsdo — gsshmmb, goyo@mb, g (335mmb
Loggmeto ,domgzemo” Jmbgds. Jdofn 396 goobbgobgdos
3ol gmbgdslb dobo bgdodmgal gotgdy. badomggmmbogals
M3bm aym sdmbagmgomal §3946900bmzol sdsbsbnomgdgmo

Mol bEmmo gugmgdmds.
Logofmazgmmdn  ggmeEamoddob  3gGomeabomgol  of

60l adsboboomgdgmo LB MBILEMEANGBEgdaobmds,
099330 R396006 3Mbgdmdws (3030mnbgdamoa d39y69d0bmgals
335bsbnsmgdgmn 3oMown s Jmbgdfngo MMogHmmdgdal
LodoGnmgdfmngn dmbgbfnggdo.
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4. Lygm@Ebabm bgm3g36mmgdab smbgMms Igymmgms
JmbgdMmago 9umgdgdab Mganmagdab 3pmboon

Mmame(z 903608690, JmMbabgds sGnlb mgsbolb dg4360L
30bb0o Jomabs s 3535 35(30b 6gdoymapmmdaoma 3ogdatn, Mm-
dgma(z Mganb@momgdymos Mgaob@moznal babgmdbogm m-
aobmdo.

badomomggmmb Ladmdsmagm 3mwgdbdn aobbadmgmmas
LogmMBobm 3mbEMog@alb abb@odn@o, Mm3gmo (36mdoros
I35m J394b9d0L LodsMommgdMngn Lob@gdabmgal. o3 s, Me-
Lygmob gggMs300L Lomgsbm 3mwgdbo LagMome o6 a3bmdl

Logm@babm bgmdg3@mmgdslb. mgzsbogmo Mgommdol dggge-
Lgdoom LagsGmnggmmdo bs3mgdae g3 (39madayemns bogmMBabm

bam3g3eaegonb @0l 3HY39RIbG, Horash xg® jorgy 20
Bmob B0b 3 0bbGo@nE&L LagMomm o6 0(36mdos LadMmggmmb
Lodmgomagm badstmamn, oydze gb bogombao Msbosmsbmdam
sd@ Mmoo begds. gb bgmdgzMmnmgds bszdsme (36mdaemas g3-
™30l 43996930bm3z0L, beem g30m30dwg 0go sbm o6 ymego-
ms goMsgmn gfnbomgal, ob NdMsmme ,3oMasw ©sg0bygdmmo
dggmos”. ®af 3093 2000 Bemob Bab, dob ogsmoma, dgaznd-
m0d dmgoyzsbmo- “390m910gbba” (ketubahs) o3 oywgn®-Godo-
by 960Dy 0mecg36g0s Bmamz ,6g6nma”. ngo ngdmes 6-
Mommdomo gmEdom s dobsstboom domdg ssbrmmggdamo
0ym 0obsdgommag bogm@babm ba@?ig&(ﬂg@abobmo&g 9L B3g-
bodg dIm@mbgmmo doMgzggmo bgmdgz@magdss, Mmdgemoas dgo-
(393L g0madgdl dgmmgqdol gobgmMbabgdol dgdmbgggsado
3000 gmbgdol goymazalb 3ommdgdals dgbsbgd. dggmoa gdMsgmg-
3ol Ladsmormol mabobda, BgfMammdom dgbemgdmma (sqg-
56 353m3nbsmgmdl bgmdg3emmgdal babgmbmogdsis — " 39-
09905” BgMomb 60dbsglb) LagmMBabm bgmdgzMmmgds odmmbo-
6930l sm30mgdgen 30MHmdSL Badmomaqgbs.

9 Goggmadg b, 93b@egadgoma a., cobobsjanmmgdol Sgwmo gobgmmbobydo-
bol, 2016, a3. 6
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Loab@gmgbma,bomMbabm bgmdg 3Gmgdal gobgomag-
30l 9@ o3gda. Ladgmms badmgomadm LadsMmamo o3 bgmdgs-
e gdslb HBbgmda, sIMEMomUMo MZMNEd S 8JgEsb gs-
dm3nbatg, dobo bLo3obmbdpgdmm dmbgboggdsz o6 dma-
bsMs. Jomomm bodmdsmosdm 3mmgdbdn bogm@babm bgmdg -
ymgdal Mgammomgdsl gbzwgdom Ladmgomagm 3megdLbob
doadn dgbgemnsb — 1997 bemoasb. gomtao oMdsbodzoemal
35635M@ 9000, LogmEMBobm 3mb@MogB 0 bomdmaaqgbl Lodm-
Jomadm gamogqgdol Lamgobm badsMomgdmogo bgmdg G-
dob bobgl.

bogmEBobm 3mb@Mmad@nb dndofmm godmaygbgds ob bgbg-
b0, BmImgdoz LagMoms yggms Lbgs Lobol gomoggdoborgal,
03 g0bbbgozgdom, MM b3g(30x3030M 30MMEgELS s omJdgdl
obgbMoagdl Ladmdomogm 3meggbdo sMLgdymo Ladm@babm
3Mb@®od&0b abbBo@n@do dgdagamn ben@3gda. 30b6mb3wgdg-
0 36 330535DMAL bogm@babm 3Mb@Mad@nb (36905L.

bL3-b 1173-g Igbemab dobgwgom Ladm@Babm 3Mb@Mod@o
dgodmagds snmb dbaGgms Bngf Mmamts dm@babgdolb Mg-
30b&Mo(300800y, dbg3g JmEBabgdol Mganb@moznal 393y
6980b30gM M. 53 BbM0g, LonbGgMgbms Lbgs J3994693da o-
Ladmmo 3Mod@ngs. 93Mm3abs s 5dd-b 3Mod@ngob dabgogom,
Logm&Bobm 3mb@Mmad@gdol 78% owgds JmEmbBobgdal Mganl-
&M5(3098009,6mmm @oboMmhgbn 22% -JmMbabgdal Ggaob@ms-
(300b d9374.

09y bogm@bobm bgmdg3mnmgds 30bmbabasb gobbbgsgy-

dmo sMgamatgdl dgmmmagms JmbgdMog Mmomngmmdgdl,
M30M5&qbmds gbnggds bgmdgzmnmagdsl. dgnmmagms dmEal
bom3dmdmdorn Jmbgdfng wMomogmomdsms bLodsMommgdfngo
M9amomgdol 3Mmgbdo @omos mommgyma dscmasbal
69d0b moz30LYGmOE godmazmabs. dsor dgyydmosc bgemdg &v-
90l Lagndggmdg go99MmMsbmb dmgmo mognsbma Jmbgds.
sbgmo gmbgds dgadmgds nymb MHmamts 0beogo@msmma ba-
3no69d0b mdogd@gda, sbggzg mebabastin Logmomgds. dg-
Lodmgdgmos dbmmme nbEnznEsMME0 s Mbsbosma Jmbg-
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30l 20bbobMzMHYmn Bobammal gogHmnsbgds. sbomAgbo 6560-
o 333 06omRmBadL 306mbals Jommzalb awagboem Ladsm-
nmgdMog Mgg0dl.

3gnmmgms 3m@ab badm@babm 3mb@Mad@oom Jmbgdcngon
NO00gMHmmdgdaol 3mbgbnggdol gfom-gfm mgambahobm -
admomb Bomdmowggbl dbmgmomdn (36mdamo &gbmmals myy-
Robm 3ogomm@Eobs o 30bo dgmmemal badm@babm bgmdg364-
m9ds, MmImal dobggzomsz mommgyym domasblb nbwngnoyys-
o bd3nonmgdob @mgdom g3903bmEs ghmow (3bmgmg-
d0b 3gfomedn dgdgboemn dm636om. Lonb@gMgbms Bbmgemamdo
Y39moDdg obomasd®ms domombgmal s (36mdoemoa d0bbgldg-
bols — Snapchat-ob g9bg@omm&o aMgd@mmab, 5306 d30agemals
Logm@babm 3mbGMmag@n, MmImal dobgwgomss gobgmMbabg-
b0l dgdombggzedo dgmemmyg 396MoxgMb donmgdl dabo Jmbgdo-
©36. 3bndbymo bLogombo 0bL3oMsznal bystim gobrs o3-
LEGsmogma 36gMEobogol — 03 306@Mbabmzgal,GMBgmada(s
2 Boabo ©obgMo JmMbabgdnsb bomdmdmdam 3GMmdmgdgd-
bg,Om3mol mazemgdsy bgmdgzmmmgdoo gozomgdom 3o6-
&03om dgndmgds.

LogmMbabm bgmdg3emmgdoom dgodmgds asbobsdmzMmlb
dgdmbogmgddo mommgyemo dgmmol 3mbsbomgmdol 3ofMm-
3900. goMs 530bs, dgbadmms dmbgbmngal mnmmgemo 3g-
ool 30gm bamgobm bofMggdalb gobggal babo, dogomoma
ymgzgmbmon@o ababggbgdgma, Led 3nEmbomm dabbgdabmgal
LobbEgdOL godmymas o bbgs. 3gnmmggdlb dgudmoasom bLo-
Jmbobm  bgmdgzemgdoo  dgmobbdwmbgb asbgmMbabgdals
dgdmbgggado dmbgdals goymegals bgbdgz.LogmEmBabm bgmdgs-
mgdal ogds LagsmEydymm of sMab, ngo dbaMggdal
LyFz0mbge odm3nEgdnmo. md(3d, dobo ewgdalb dgdmbag-
3590 ob 3gymmgms dmMob Jmbgdfngn @mgdgdol s dmgs-
mgmdgdob gs6560magdol bsgombol dm3bgbmoaqgdgem babosmb

10 dgbggmos G., dgbagmas g., bomxgobm s d98330069md0mn0 bodsEmsoen,
»doenbo, 2015, g3. 191-192
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0dgbb. bogmMbabm bgmdgzEmmagds Mbws 3obyybmdoglb bgdal-
dogfo bgmdgztnmagdobmgol 3obmbom Boygbgdmm bdmasw
dmobmzgbgdl. dobdn brs nymb dm39d¢mo bgmdgzMmmgdal

>730gdgero 9330 doggdo.

4.1. 0363LBMEAEYRMg3036mdab by jombab 336baemgs
dgmmggdob JmbgdMmag YMHongMomdgddo

Logofmazgmmb Ladmgomoagm 3megdbob 1152-5 dgbmals
dobggzom : “bamgobm gMmogmomdgdda dgnmmggdo bofggd-
mmMogb dbsdoMmn doMown ©s JmbgdMogn N@mgdgdom ©o
930L6gdem Msbsdamo dmgomgmdsbo“. dgnmmgms msebobBm-
B go05bmds Lomgobm Lodsmmmagdmng OHmogMommdsms
3603d369mmm3s60 300630300, 3oL Logmdgmom Mwg3L Ladsm-
»39mmb 3mbbGo@ 30l 36 -9 3bmob 3oMgzgmoa 3¢bJ@ob do-
bootbo 1, dm@babgds gdysmgds dgmmgoms BmgdMng 056sL-
BeEmdabos s bgdogmapmmdalb“.badmdomasgm 3mogdbol 1159 —
9 Igbeo 303 YRO™M B3Mamagdoo gobobamasgl dgnmmgms
0365LbMEANRBMYd0obmdnl Lozombl: ,msbsbszmEgdada M-
Lgdem Jmbgdodg Bgmeggdl o300 Mdbadofn YPmgdgda. o3
Jmbgdol ggmmds, boMggdmmds s 3bjoMmagzs bmM(sogmegods
dgmmgms *360)03607330706%)83600)"12. dgomobbdgds, Mm3dg-
mo(3 65039 mEM30m gbanbssmdwgagds smbadbym dmbml s
30bbo@ aboboglh MmIgmady dgmmemal xmgdgdol dgdomo-
350, 0gbgds dsmomon, Bmame (s 3obmbLobabssmdmgam dgmab-

639ds. Jombgsgo 0dabs, HMI ,dmEbabydol 3obgbgdo Lbgs-
obbgs Bygomabogol goBbbgogab‘OQvno"B o dbomggdl Lo-
JmBobm bgemdg3emgdoo dgmdmosm gobbbgeggdmmem dm-
3bgbMoamb 3o 339mmoa bogombgdo, o6 dgadmgds Mm3gmndy

u Lbg, Igbemn 1152

2 Gorggmody b., 93b@0808530m0 a., 0sbobsgmomadob dgwo 356]mmEobydo-
bol, 2016, ag. 11

* Gerrard J., The Times, 19.6.00
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dbatgl goohboglb dbmmmme Nxmgdgdo s Igmeg dbatgl dbm-
mmE dmgzsmgmdgdo. mgmmmao 30896 a@ombol dmbsbmMg-
dom, msb33g0Mm3g 3gMomedn gsbbs jmommgdoom oo 3603-
369mmds ¢bws 3ngd(39L, 035L MM Mgy (3bmzEMgdsdo dg-
bomhmbgd e 046ob 3oMal 0brogomommds s 0 bGmde.
domn  3o3doMn mabobbmMemgdosbmdol 3Mab(303by 1bwos
0ymb Qoagoﬁabmgo.u

LoabGgMgbms 1987 Bmob Logdg Gardiner v. Gardiner®,
3ol dobgogoms(s §dsMds bodmoygbs 369@&qbbas dmgamyg-
mdgdal go65B0omadol aodm, o6 gMBobgmabgeb aodnxgbs
»3MDOG0YH0 0365Ld 3NN © ,bgadG Mo Mdbabs 3mo-
$985%. 356 Fmocmbmgs 3omgdol mebadMsem aosbsBomgds .

Logofmazgmmb bodmdomadm 3mmgdbol 1152-5 dnbemn
306038 30(390L dgnmmgmns 3bsLbMmGYRmMgdasbmdols 360b-
(3030, bmem 1159-5 Inbemo ucm gobsgm(3mdlb o3 300b(3030.
Lomggobm aMomngmomdgddo sfzghmo dgnmmyg batagdemmadl
30658 gbo YBmgdom JgmEal dodsmm. LoMormmggdo Bodm-
0dmds 3gymmgms 3ngf LagMom Jmbgdal gob3oMazolb bsjno-
b93bg. Igmmmgms bogBom Jmbgdol gobzaMmagzs bogds domo
NO009M03gmobbdgdoom. 0dobomzal, M3 snmb Jmbgdol
3563503350000 s 3933069 ma goMoggds Lagofmms mEMogg
dgmol mebbdmds, domo bgdol godmgmabs, ©dn0@md domo
®obbImdnl dgdmbgggedn mMongg dgymmyg a393m0bgds gofo-
3960b dboMg. od(39, MMogg dgnmeolb s9y30mgdgemo dmbe-
Bomgmdolb dmmbmzgbs gosMormagdos dsm dogh Jmbgdol gob-
396330L dgbadmgdmmdab.(dogsmoma,oq ghm-ghmo dgnem-
mg 303m0bgdsdans babmman), 5308m3 Rsdmysmodws 36nb(3030,
mdmal dobgogomsz dgymmal dogd bogom Jmbgdal gob-
3o6Ma30bob  0gymobbdgds dgmMg dgyymmal mobbdmds. gL

' Guroian V., ‘An Ethic of Marriage and Family’, in Essays in Orthodox Ethics (Notre
Dame:

Notre Dame University Press, 1987), 107

!> Gardiner v. Gardiner,1987, 54 Sask. R. 246 (Q.B.)

16 Storey-Bishoff v. Storey-Bishoff, 1994, 2 W.W.R. 390 at para. 21
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36063030 (36mdomos 3bbIMdol 3GgDIG(300L Laboo, Moy
amobbdmdlb, Gm3d dgnmmggdds NMomoghmbomdal bogyyd-
39y 9M0856gmb JgmmabbIglh msznsbmn dmddgwgdgdo Jm-
69d0b g0635Ma53b056 s 393306 gdao. dgbedg 3oMgda o6 sn-
ob gomEgdnmbo ©aMb3nbobgb dgmmg dgmmmalb mebbdmds
5Mbgdmdl oYy oMo, Jom oM ggomgdsm dmombmgmb 5dols o-
3538 30(3909m0 Mo0dg asbbo jyomgdymo gmmMds. dgnmmgms
dgomobdgdoo bywgds Lognmbn, o9 3ab 0gbgds gotnggdal Lyy-
bnad@)nu.

MMMy 369030, 03565LEMOMEYBMmgdnobmdal 3603-
36gmmds bgmdg3emmgdal ©ogdal MHmb 360d36gmmmgabas
5 30b0 oY (339mMdS 3Mdmg39dL nbzq3L.

5. 3gmmgns 03bsbsznamgdal Lszombalb bLs3sm-

nmgdMngn 3mbybMnggds s dabn dgesMmgdaom-badsmomyd-
030 sbsbosmgds

3gnmmams mabsbsznmmgdol Logzombl s6gbEnggdl be-
Jom3gmmb bsdmdomadm 3mmgdbo, bomgobm bodsmmama.

bogFmadmEnbm badsMomal gnmboo, JmEmBabogdabs s
3gn0mgms mababszmgdol 3mbgbfnggdalb dogomoml Bom-
dmoagbl 1988 Bemols ,Marriage and Matrimonial Property Law
Amendment Act“.*®

dgnmmgms msbsbs3nmmgdal aobbs jnommgdymo Mggo-
dns 33969390, 90b0sbsdo, Logmobggmdo, badbGgm sx3ogs-
do, 0@omosdo, 49M35605d0, 33g0(3960530. 0993 (39, 53 §39ybgd-
do(g dgbadmygdgmos dbaMggdo odmmBbobgb 53 dgmsbbdgdals
50980b g069dg. 5 J39yo603d, dom ImEoL Imeebrnsd, bgma
dmabgMs 3oog0b 3mbggbz0sl, Mm3gma(y domsadn dggoms 1991

Bemab 1 bggd@gddgHb s MmM3mals Jobgmgomss dbatggdl dgqd-

1 Roggedgamo 3., bamgobm LbadsGmama, mdagabo, 3g-4 go3m(393s, 2004, a3.
141
1 Marriage and Matremonial Property Law Mentment Act, 1988, section 25
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mmo 3gMbhoso sGs Fbmmme ol Mggodo Moz doo J3994s6sdo
ML gdMos, sMsdgE Fabasb 3obbbgseggdma Mggadaz o Lo-
bgbg 0gbgdm@s bodwzama JmEMBabgds.

bogomnggmmb badmgomsdm 3megdLbda gobbsdmgmmmas
Lobgmdg 3B madm JmbgdMago Mmagmomdgdol 360d36gemm-
3960 Lagombgdo : bagm@bBabm bgmdgzGmmgdal (36985, 8obo
©50980b, dabsambab, gm@3al dg3gmoabs s dgbyzg@ob Bgbo.

6. Jmc60bgdab Mga0b@mMms30ab 3603369mmads

LLy 1151-g 3nbmol Mebobdo: Jgmmmgms YBmgdsdm-
35 gmd93L BoM3mMmdmdlL dbmmme LodoMmggmmb 306mb3wgd-
Mmoo Esagbomo bgbom Mgaob@momgdsmo Jm@babgds.

Jm@babgdals Mganb@mMmaz0s ©obgbgdmmoas Gmame bo-
bgm3bogm 068 gMgLgdal YdONB3gmbagmes, obg ;mgoom 3g-
MOEgod @ 3500 330930l 30Md©0 s Jmbgdfngn YRmgdyg-
d0b 3300 30b6oon™. JmBobgdal Mgaab@Gagos xbENb-
39ymxb 3gnmmggdobs ©s doma dz0magdal 068 96gbgdals go-
dmBhgymo (3350, 3obbbgoggdom sMaMganb@mamgdaym
Jm@b0bgdsdn dyman 30Mgdobasb. Jmmbnbgdal Maanb@mMs(so-
ab 50bgdmdabol babgmdbogmb dgymdmos mo30b Logdnsbmdada
350035m0bbobmb Lbgswabbgs ©gdmamoganmo 3mbs(39dgda,
Amammnss,  dmbobmamdol  dgdomagbmmds,  dmdomdal
3am3atgmds, JmMbabgdoms s 3objmmbBobgdoms 8 9bwab-
(30020. 3553MmbGMMmmb JmMBobgdoms 3obmbagMgds s maga-
36 s0(30mb 03 oGms JMEB0bgds, MmIgmmss o6 dgyd-
050 d943656 dgotn mxsbo o 3Jmbrgm LEMMBOILmZ6a
d003m3dgemmds. Mganb@momgdymo Jm@mbabgds dgmmmaggdbe
3 dom dgnmgdl 94360l Ladabom, do@gMosmua, badgd 3gnc-
gm, L3gbbom ©s bmznomyMa s330L bbgs MHmgdoms gob-

19 dgbggmos G., dgbagmas g., bomxgobm s d98330069md0mn bodsEmsoen,
»doobo, 2015, g3. 72
20 Roggodgoma d, bomxgobm bodstmmaormna, mdamaobo, 8g-4 g08m(3938s, 2004, a3.
86
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bt (309mgdob gomobGomgdmm dgbodmagdmmdal.

dbmmme Mga0b@Mmomgdamo JmmBabgds bomdmadmadl dg-
MEEgMOM03 MR gdo—3dmgamgmdgdl. Lbgs mmasbmgdda sb
93maqbosdn Mganb@Momgdymo Jmmbabgds sfogzomet ano-
o 39009a98L o6 BoM3mdmdL. oMo ©absdm@mbnbgdgma
3067950 oMb 536mdgb Mgaob@Mmomgdnm Jm@mbabgdsdyg, 03 do-
Bgbom, Omd o Lo BoMmImgdzom aoMzzgnmo Gadal gom-
©gdnmagdgdan. LodoMoggmmbash asbbbgseggdom, 0bomgmdo
JmBobgds smomgdme bos 0ymb Mgaab@®omgdamo,
1955 Bemob 0bmgonlb 3obmba Jm@mBobgdol dgbobgd L3gzno-
@& OoGomgdbsg 3o 0mzgamobbabgdl. JmmMbobgds Gmdg-
mo(3 o6 0gbgds Mganb@mMomgdymo godsmamgds s bodwgo-
o oM Rsnmzmads, bmemm 3sbybobdggdgmo dbscmggdn dgbad-
mmd 1 mg0m 0535803MMb 56 oM0ds d530LEHMB.

7. Iggmmgmns JmbgdMmago Bmgdgda Jmmbabgdabsl
©> 3356gm@bnbgdabasb dmgdgn LadsMmmgzggemmb Ladm-

Smadm 3m Lob dnb om
juy 3MEJ 993

JmEB0bgdobol dgmmmgms Jmbgdfngo mEMmogHonmdgdo
dg3gabonmoe  Mganmommgds.LojsGmggmmb  badmdomadm
3m@9qbol 1152 — 3ybeols dobgogom, Lamgsbm YOogMHom-
39690 3gmmmggdo boMagdemmdgb mobadomn 30Mon s Jmbyd-
030 R gdq00m ©d g30bMgdom Mobadatn dmgamgmdabo.

5Mbgdmdl dgymmgms nbogoEysmymMo s LogMom bo-
JNoM9ds. 0bogomsmGas mommgnma dgmcmeal ab bs 3mo-
6905, Mm3gmoag 3oL EogmMB0bydsdyg g3mmbmes, sbgzg ab,
Mm3gemoi JmEBabgdolb aobdszmmdadn domagdamoas 393 3300-
9mdom ob Bmdgdom,nbmogomsmndo bamggdemmdal bogog-
b0, dz06mxobgmmmdol gofms, b JmEMBobgdol asb3sg-
mmdadn agmb dgdgboemn dgmmmgos bogHom mabbgdoom, Asnoc-
39 03 gmemmob bsgmomMgdsm, Mmdgmag bLofmggdmmdl o3
bogomgdom. beem dgmmmagoms bLagMom bsgmommgdss yggmoxg-
0 0b, M3 o0 JmMB0bgdol 4o6353mmdsdn dgadabgl. 08 Jmbg-
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3ol goyma3nbol, Gm3gmas Bgmmmgms 0obabegnm@mgdols Baot-
dmomagbl, dgmmmagms Bomo mebsdatins, oy dom dmol dg-
®obb3gdom Lbgs Mo of oMl gomzamnbbobgdmma.baynMaco-
0gdms, B3 bdoMow, gMom-gMon dgymmyg 39domadl s schgbl
mgdbl, dgmeg 3o gbgze Lamgobm bagddnobmdsl, mzmol dg0-
mgdl s oM 393L ©admYy3ngdgmn dgdmbogama. sbgm dgd-
0b393530(3, Obes3 Fbmmme gMhon dgymmolb dgdmbagmoo
dgdgbamo Jmbads, LagMomm bsgmmmgdom nmazmads.

bogm@Ebabm bgmdg3Mymagdol doGoms bsbomdo dgad-
mgds 356bodM3MN 0469L Fgmmgms ghmawe (36mzgMgdals 3g-
omedo dgdgbomo Jmbgdob (30m3gmo babggdolb LadsGmnmad-
030 Mgg0do. Jogomoma, dgndmgds dgnmmgqdds bgmdgzy-
93530 go0mzgaobbabmb, MHmI gMo-gMool Lobgmdg LszMg-
0@m obgbgdnmgdsdn dg@sbormn sbsdatn, mbos(y ngn gM-
50 (36m36 930l 3gFommdn nymb dg4dbamo, bomdmawaqbl 3g-
0658M0b 0beogosmM® Lo Nomgdslb o6 Ladgbscdgm Logdns-
bmdal gobbm30gmgdol gboo domgdmmao dgdmbogsemn 0d 3g-
ol 06ognnem bognommgdsw Asnmgsmml, Mmdgmds s
doom 0gn ob 30g3 9o (3b6mzgMgdal 3gMnmeda dznfggalby-
Memds 30bJmEbabgdal d93mbggzedn Rsnmgammb 03 dgmeol
0bognEsmuM LogmMgdsm, Mmdgmais bLomggdmmobms sbg-
»0 bogmgdom. dogomoms, ghm-gmo dgumemolb jmomgboemo
d0b6s dobo 3o3n@omuMo Mg3mb@nb dgdga, Mmgmas Rs@om-
5 mM03g 3gmemeab babbMgdoom, o6 gosnd(3939 M3bsbasE bo-
3N0Mgds 56 gMo-gfmo dgymemyg dmmbobgdol 3gommdn mg-
d9mmol Rmgosl mog30b bomgbseggdl dobsglb dgnmemol nboo-
300415 MM0 535M5300 LM gdmmdal YBmgds, bmmm g56-
JmEB0bgdobol 3o bs HBOHYb3gmymb s35M830L ©oNymM36gd-
m0g 350530bygmgds.

Jmebabgdal gobdogmmdadn, gMo-gfom dgnmmglb  of

0d3b gxmgds Igmeg 3gnmmgbomab dgnmebbdgdmom gosbbga-
Leb LagBom dmbgds. dgyeemolb MobbImdos bogoGm oMo dom-

&m baghom Jmbgdalb gobbgabgdobsb, o@edgo Jmbgdols d9dg-
bob @Amba(s, 09 o, Gocmsz 1bs Imbogl Jmbgdalb dgbg-
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65, Bom3moagbl dgmmagms bagBmm msbobs gnommgdsb.”!

Bomob aobbzobgds oMol ggmagdol gobbgabgds. badmds-
mosgm 3m©gqbo Jmbgdom snamgdl oMo doMGm bogogdl, ste-
390 503358 gMnsomm Jmbgdmog Loggmgbas. ,396sMdgms 3o-
bmbo” o6 0mngomolbobgdl Mondg omddsl dgnmmgms sbs-
Lo gmomgdedn s@bgdemo Bomalb aobjomggzol dgbobgd. 3sbdg
36039 ds bomygobm LadsMomalb ygzgms ol bm@3ds, HmAg-
mo(3 36gbFnggdlL Bgnmmgoms Msbobognmmgdol badsMomgd-
03 M9¢03L, o0 dmEal bodmgomadm 3meogjbol 1159-1160- g
Inbmgdom gomgsemobbabgdmm dmmbmazbslb 3gmmgms mabs-
Logmomgdodn sMbgdmmo Jmbgdol NMmngMmdgmsobbdgdoom
3563503300 dgbobgd. sfgseb godmdmnbafyg, bodmdsmagm 3m-
©94bob 1159-1160- g 3bmgdols dabgwazom, 0y ghm-gMma Ig-
Doy boMm3moagbl 3m3gMEogmo bobmasmagdol 306 Ebo-
ML ©s dobo bomo dgdgbomns Mgaob@Momgdnma Jm@babg-
30l 356353mmdd0n, 53 Boemal aobbgobgds dob dgedmas dgmeig
dgemals 0obbIMBabob.? dgmmgqdo gobbodmaMmm Jmbgd-
030 YON0gMHNMOgdL 8dyomgdgb 39bsdg 30MgdmMsbs(3.30md-
930 bsgomba 9bsdg 30Mgdals dndsto Igmemmgoms nd bo-
39(M 35 dNmgdgdmab s393d0Mgdam, Moz BaMdmadmds
JmB0bgdal 3gomedn dgymmggdalb ogf @ogdymo goto-
8920l bogdzgmdy.

3omob bogombo 3o s LagMmm gomal dgdmbggzgd-
do gobbbgaggdnmeae Bywgds. ghm-gfma 3gmmab doMowo go-
mob gosbrs brgds Ibmmmem dobo 3oMowo 3mazbomo Jmby-
d0sb LagMom Lagmmmgdsdo, dgmeg dgmmmyg 3sLybl o6
0390L sbgma gomabomgol, LogBmm gomol dgdmbggzedo 3o
mM039 0390L 3sobybl. dgmmagms LagMom gomgdo nymezs Jm-
693530 domo 3omzbomn Bogmal mebsbdmBogMaw. LagMom go-

! Bog30830m0 3., bomagobm bodsmasmn, mdomnbo, 8g-4 a53m(398s, 2004, a3. 56
2 Roggodzomo 3., bomxobm bodsGmmaomn, mdamaobo, 8g-4 358m(3938s, 2004, a3.
155
23 Roggodzomo 3., bomxgobm bodsGmmaorma, mdamaobo, 8g-4 358m(3938s, 2004, a3.
160
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m9dob ogsMzobmgal Jmbgdal s@sls3dsMabmdols dgdmbag-
35380, 3gMmggdo 3omEadembo 5M056 LmmosMmaom s3mb
3sbyybo Mmommgmemal 3oMoo GOQOQOG.M dgmmagms gmbgds-

by goobg306980L 3073935 dgodmgds dmbogl safmgmgg do-
00 s@mbENmMBmmzsbo dz0mgdal dngm Lbgs doMms bom(z-

beob, xobdMmgmmdol, ©Jmbgdobsmazal Dosbal doygbgdals
3380)6333080.25

39n0mgms mdbsbagnmmgds bywgds Jmbgdal gsymaznon.
omoomgyymo dbotyg brgds 03 babomal dgbsgmodg, Mmdgmo(s
30l goyme308y dgnmmgms bogHom mobsbs 3mmmgdsdn ogm.
sbgmo gogmes dgndmgds 3mbrgl 3batgoms dgmsobbdgdoom. oy
sbgmo 3gmobbdgds oM ombgdmdL, 35d0b Ly gombl Byzg@L Labs-
domomm, sbgmo gogmaabsl, o gb gogmas gbgds dgbsedy 3o-
0l 9Rmgdgdl, dobob ags Jmbgdol goymegal dgbobgd o6 dg-
ndmgds  ao05byglb gobdm@babgdol Lagdob  gobboemgabal,
o330 gb o6 gmobbdmdl dgboedy 3omal dmmbmgzbgdal yav-
gdgeymBob.

3gnmmgms mobabegnmmgdsda ombgdmma Jmbgdal go-
ymgob Lagombo doMomopow gs6dm@babgdol Mmb bywg-
35.003(35 gmbgds dgbodmms gs0ymb Jm@babgdalb gob3sgemm-
35do(s. 39bdmEB0bgdabal LogMorm Lo 3nmEgdsdn Bomol gob-
LobEMgMal Immbmgbols MY@mads o43L Mommgnm dgymemagl,
3o dm@ab 0dobs(s, BmIgmob babgmbgz o6 oMol Hgaob@o-
95990 gb gmbgds. 3ob6JmEmBabgdabols Jmbgdal goymaezs beog-
35 BaGMmom, Lbogsbo nymes 0dazoMmo, MmI Ladmemmme mo-
omgmo dggmmobmgol gows3gdgmo bogmgdol moMgdymg-
35 dg9bods35dmmaL bLogfmmm Jmbgdsda dobo 3nmgbamo Boemals
dm(3mmdab. 03 dgdmbzgzado, Mmse sbgmo MabsdGmdol dog-
bg3o dgdmgdgmos, 35306 03 Fbatglh Mmdgmdsz bagMHom Jm-

2 Roggodzomo 3., bomxobm bodsGmmaomn, mdamaobo, 8g-4 358m(3938s, 2004, a3.
161
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