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Diversion and Mediation in Criminal Law

Introduction

Actuality of the topic. The presented scientific research is dedicated to the
current actual problem “Diversion and Mediation in Criminal Law”,
which leads us to the abetment and human rights violation within the liberal
criminal law policy.

During the 70s of 20" century, the increase of all types of crime caused the
strict criminal law state policy. Several years later, zero tolerance policy
exhausted its mission and obtained the appropriate results. After the
successful implementation of zero tolerance policy, as a rule, a state moves
to the liberalization stage.

At the end of 20" century, the new form of dispute settlement was formed
that is different from the traditional legal approach. The mentioned form of
conflict solution is called as “Mediation between a Damaged Party and an
Offender”. The Diversion and Mediation Program has been gradually
established and developed worldwide.

Before the establishment of diversion and mediation, within the criminal
law system, the prison sentence and penalties were used for more and more
children; there were no courts working on the juvenile cases; there was not
any effective mechanism that could put in custody only in extreme cases
and as short-term as possible; the disproportionate long-term sentence of the
crime was often passed; there were not any community programs, which
would be the alternative to the criminal prosecution and detention; the
preliminary detention was overwhelmingly prolonged and the prisoners’
visitors of that period were restrictively allowed; the deprivation places
were characterized with hard conditions; there were not any psychical and
psychological rehabilitation and social reintegration programs for the
juvenile offenders. It is worth to mention that the European Union and the
government of Netherlands have been providing the financial and technical
assistance to the Georgian government till today, in order to implement the
juvenile justice reforms. It is noteworthy that there had not been any
juvenile justice strategy until 2009 that would provide the juvenile’s rights
protection in contrary to law, and would respond to their requirement within
the criminal law system. In 2009, the Criminal Justice Reform Inter-Agency
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Coordination Council adopted the reform strategy of juvenile justice that
was again revised in 2011.

By considering the above-mentioned, the Georgian government expressed
readiness to create the juvenile justice system that would be in compliance
with the international standards, including the principles and norms of
children’s rights convention of the United Nations Organization, as well as
standard rules about the implementation of justice towards juvenile issued
by the United Nations Organization.

Since the diversion program, as the other alternatives of conviction and
deprivation of freedom, was established in Georgia, the government has
made the first steps to provide judges, prosecutors and lawyers with the
appropriate qualification to work on juvenile’s cases.

Nowadays, one of most actual topics in criminal law is the restorative
justice. The civilized world agrees that the deprivation of freedom for
defendants, especially juveniles, should be superseded by the penalty that
would not be threaten for public safety and would be adjusted to a defendant
in order to implement the effective re-socialization.

The presented work is about the important legal problems that were
provoked by the restorative justice and the establishment of alternative
forms of criminal prosecution in the Georgian criminal law, and which are
actual not only for Georgia, but also for other countries all over the world.

The issue of restorative justice is actual in the point of as theoretical as
practical view. It seems that the defendants and victims focused criminal
law policy “Restorative Justice” is not so simple and it creates many
complex legal problems; also, there are some difficulties of the practical use
of the mentioned policy.

The Criminal Procedure Legislation of the world’s modern leading
countries are currently being amended. The legislation is being developed
in the direction of liberalization. Therefore, the humans are seeking for the
new methods and rejects the outdated strict criminal law policy. In the
Criminal Procedure Legislation, the liberal models of juvenile justice
(juvenile cases) are introduced, the restorative justice — the end of criminal
law case process is completed with the reconciliation of a defendant and a
victim, where a mediator is engaged.
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The full liberalization of justice is complimentary in the modern society;
however, the liberalization of criminal law policy should avoid the
incitement of crime. The implementation of any legal institute faces some
challenges at the theoretical and practical level that is why the practical use
of Diversion and Mediation Program has caused the problems that need the
scientific study and relevant recommendations.

The most actual problem is discussed. According to the Criminal Procedure
Code, the completion of a case with the use of alternative measures of
criminal prosecution is depended on a prosecutor, who has the unrestricted
discretionary power to make a decision alone on the use of alternative
measures of criminal prosecution (diversion/mediation), and even a
prosecutor is not obliged to justify own decision by law. By this approach,
there is a doubt of subjectivism behind the prosecutor’s discretionary power,
the principles of constitution and international norms are violated, for which
it is necessary to define the control type on the prosecutor’s unrestricted
discretion at the legislative level. The importance of scientific study of this
problem is conditioned by the violated fundamental human rights.

One more important problem stated in the dissertation work, which is
resulted due to the liberal criminal law policy, is to neglect the victims’
rights that lead us to the violation of rights guaranteed by the Supreme Law
and International Acts. According to the Code of Criminal Procedure of
Georgia, there is only one type of criminal prosecution, such as pubic
criminal prosecution, which means that after committing a crime, the public
interest at the legislative level is provided by a prosecutor; and the
compensation for the damage to a private person (victim) shall be ensured
by a victim’s own civil suit due to the Article 992, Civil Code of Georgia.
In accordance with the applicable legislation, the public interest is protected
with the criminal law, and the private interest - by civil law. For restoring
the rights guaranteed by Article 992 of the Civil Code of Georgia, in
particular, for imposing a claim for damages caused by an unlawful act, it
is necessary to have the court’s legal criminal verdict (proof of evidence),
according to which the fact of damage is considered as the issue preclusion.
On the basis of Code of Criminal Procedure of Georgia, the criminal
prosecution against a particular person is not started or is not stopped while
the use of diversion. It is also known that the reimbursement of the damage
caused by the offense is not the necessary condition for the use of the
diversion institute. It is undeniable that in the process, where a victim does
not present any Party, his/her own interest is the compensation for damages
(if possible) through the civil procedures, however, during the use of
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Diversion/Diversion and Mediation Program, the issue of compensation for
damages is obscure at the legislative level.

It is impossible not to study and avoid the issue of regulation of the
Diversion and Mediation Program at the legislative level. The mentioned
program, as the alternative measure of criminal prosecution in the legal act,
is defined only with two articles — Article 168%and Article 1682. The project
concept, objectives, principles, action procedure, project participants, their
rights and obligations, program’s mandatory conditions and category of
offenses, for which the alternative measure of criminal prosecutions
applied, are defined with the following statutory acts: OrderNel20 About
the General Conditions of the Use of the Procedure for Diversion/Diversion
and Mediation Program for Juveniles and Agreement between the Parties
issued by the Minister of Justice, on February 1, 2016; and Order Ne384 and
its appendixes issued by the Director of Center of Crime Prevention of
Ministry of Justice of Georgia, on November 3, 2016. It is worth to mention
that according to the Item B, Article 8 of Law of Georgia on Normative
Acts, “the terms and conditions of protection of main rights and freedom,
the issues of legal liability and coercive actions can be defined only with the
legislative act”. The mentioned law imperatively defines a circle of issues
that should be regulated only by the legislative act. The legislative
regulation of Diversion and Mediation Program does not satisfy the
mentioned imperative compact, which is one more unstudied important
scientific problem that highlights the theoretical actuality of the dissertation
work.

Besides the above-discussed important legislative problems, till today, the
following questions have not been answered at the scientific level: whether
the prosecutor's discretionary powers can be exercised at the expense of
limiting the constitutional human rights, the goals of penalty can be
achieved on the basis of alternative measures of criminal prosecution, and
whether the use of Diversion and Mediation Program serves for the
implementation of Restorative Justice. For the purpose of answering these
questions, the actuality of the thesis research is substantiated in the point of
theoretical and practical view.

The dissertation topic is actual at the social, practical and scientific level; as
the problems stated within the thesis have not been almost studied and
worked, therefore the initial research of stated problems is conducted, and
the new knowledge and recommendations are presented due to the studied
scientific thoughts and scientific research results, which are conditioned
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with the novation of Diversion and Mediation Program in the criminal
procedure of Georgia that was established at the legislative level in 2009.
Since today, there is no any scientific research dedicated to the Diversion
and Mediation Program as the alternative measure of criminal prosecution
in the criminal procedure of Georgia. The mentioned program, as the whole
Criminal Procedure Code, was established in the Georgian legislative space
based on the Anglo-Saxon legislative system and was not adjusted to the
Georgian legislative reality. For this reason, the problems of using this
program in theory and practice are arisen. By considering all the above-
mentioned, the scientific research with different research methods, analysis,
creation of scientific knowledge, liquidation of research problem and
recommendations are very important for its practical use. In other case, the
liberal criminal law policy violates the fundamental rights of participants
and does not fulfill own goals.

The Quality of Research Topic. The Theoretical Basis of Dissertation.
The theoretical basis of dissertation work is composed with the scientific
works of law educators, psychologists and philosophers.

About the period from zero tolerance to liberalization, the synthesis analysis
of legislation and practice was done based on the research results, which
was conducted in Georgia by the international organization PRI (Penal
Reform International) in 2011.

During the research of the initials and development stages of alternative
measures of criminal prosecution, the following scientific works were
analyzed: On Restorative Justice by Christa Pelikan, Criminology by M.
Shalikashvili, An Alternative Form of Dispute Resolution by G.
Tsertsvadze, and other scientific works.

During the analysis of the use of extreme prevention measures for
juveniles, the minimum rules of United Nations were studied, such as
“Beijing Rules” about the implementation of justice to juveniles; UN
guiding principles about juvenile delinquency “Riyadh Guideline
Principles”; the convention about the children’s rights and scientific
works of law educators: N. Gvenetadze, M. Kvachadze, E. Tsiklauri-
Lamakhi, M. Gabunia, etc. in order to analyze the topic deeply.

In the dissertation work, in order to study and do comparative analysis
of restorative justice characteristics, similarities and differences of as
continental countries as Anglo-Saxon countries’ law system were
analyzed, the theoretical works were reviewed by Eder-Rieder M.,
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Evans R., Keidelberg K.,Moody S. R., O’ Doherty S., Sullivan
A.,Schneider H., Aparova A.U., Bogdanovskaia L.V., Golovko K.A,,
Mitermaieri E.l., Naumovi A.U., Shestiakovi D.A., Schneider G.I., etc.

In the process of working on the dissertation, there have been also
studied the special researches around the topic. Besides the theoretical
and practical importance of the findings, the problematic issues of the
restorative justice, in particular, the alternative measure of criminal
prosecution, such as Diversion and Mediation Institute have been
insufficiently or not worked out at all. Therefore, it is necessary to use
the creative approach to study the mentioned issues from the position
of lawmaking and lawful od criminal procedure theory at the
monographic level.

The Novelty of the Dissertation Work. The presented work is the
first attempt to analyze the actual problems stated towards the
restorative justice at the scientific level. In fact, the dissertation is the
first complex scientific analysis about the Diversion and Mediation
Program considered within the Criminal Procedure Code. The work
discusses the importance of using the alternative measure of criminal
prosecution and achievement of punishment goals; there are given the
advantages and disadvantages of the alternative measure of restorative
justice and criminal prosecution.

In the work, there is analyzed the legal experience of foreign countries
in the point of comparative-legal view; the general information of the
mentioned problem is given; the conventions and legal acts issued by
the international organization are reviewed with the examples and
court practices of each issue.

The scientific novelty of the research includes the following: there are
given the legal problems related to the dissertation research in the
work, which were basis of the dissertation conception and
recommendations about the necessity of amendments in the Georgian
legislation.

There are not any literature resources about the discussed problems of
the dissertation work, because the first researches are conducted within
the dissertation work. Professor Gia Meparishvili paid attention to the
issue of liberalization from criminal responsibility and different
problems arise during the implementation of prosecutor’s discrediting
authority. In his work “About the Discretion Principle”, the Scientist
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talks about the unlimited discretion of a prosecutor in the case of
termination of criminal prosecution that has been still unregulated at
the legislative level; he also discussed the issue of discretion with the
criminal law process characteristics of the European countries and the
countries in the common law family, and makes the difference between
the principle of lawfulness and the principle of opportunism about the use
of discretionary powers. The author mentions that the criminal law has gone
through the deterioration recently, and the illustrative example of this is the
issue of appealing against the prosecutor's refusal to initiate criminal
prosecution, however, it is worth to say that in his work Gia Meparishvili
does not discuss the substantiation of deciding on the use of alternative
measure of criminal prosecution, such as Diversion and Mediation Program,
on which basis the participants of the process are able to use/realize the
fundamental right of “appealing to the court” that is guaranteed within the
constitution and international legislation in the way of appealing to court
against the prosecutor. It is necessary to mention that the decision made
within the prosecutor’s discretionary authority — refusal to the criminal
prosecution shall be appealed to the superior prosecutor, whereas during the
use of Diversion and Mediation Program, there is not mentioned anything
about the once appeal of a prosecutor’s decision in the law and statutory
acts. The mentioned task is discussed in this direction, and the legal
nonsense in the field of human rights is clearly presented in dissertation
work.

The more difficult issue is that, in fact, there are no literal sources about the
problem, on which basis a participant of process, victim, does not have the
right to receive the compensation for the damage caused by the offense. The
fundamental human rights are violated, and the mentioned task has not been
studied at all. Thus, within the presented dissertation work, the initial
research of the problem has been conducted.

Similarly to the previous problem, the following task has not been studied
and analyzed, such as — why the task of alternative measure of criminal
prosecution is regulated with the statutory acts, whereas according to the
item B of Article 8 of Law of Georgia on Normative Acts: “only the
legislative act can define the terms and conditions for the implementation
and protection of basic rights and freedoms, the use of legal responsibility
and coercive measures”. It is true that there are not any literary sources,
scholarly opinions, and the first research of the problem will be conducted
within my dissertation topic.
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Besides the above-mentioned, the following important tasks are responded
in the dissertation work: whether the prosecutor's discretionary authority
may spread on the expense of the limitation of the constitutional human
right, whether the penalty goals can be achieved on the basis of an
alternative measure of criminal prosecution, and how the use of the
Diversion and Mediation Program serves for the goals of restorative justice
implementation.

Object of scientific research. The object of the scientific research is the
Diversion and Mediation Program as the role of using an alternative
measure of criminal prosecution in the implementation of liberal criminal
law policy and restorative justice. The object of the research is the criminal
law policy of public interest in the conditions of implementation of
restorative justice.

Subject of scientific research. The research object of the scientific work is
the concept and importance of Diversion and Mediation Program as the
alternative measure of criminal prosecution, its place in the criminal law
procedures, among them is the Georgian criminal procedure, the legal
problems and disputable issues related to the mentioned program. In the
work, there are analyzed the alternative forms of criminal prosecution,
including the Diversion and Mediation Program. The mentioned program
considers the existence of opponents’ opinions and arguments, as well as
the experience of foreign countries. There is reviewed the issue whether it
is possible to achieve the delinquency goals by using the Diversion and
Mediation Program as an alternative measure of criminal prosecution,
whether the prosecutor’s discretionary authority violates the human
fundamental rights during the use of diversion and mediation, whether the
establishment of different standards of program participation is liberal and
legal for program subjects, and whether the Diversion and Mediation
Program defined in the statutory acts satisfies the requirements of the Law
of Georgia on Normative Acts.

The goals and objectives of the scientific research. The goal of the
research is to analyze the problems of Georgian legislation and practice, to
contribute to the legal improvement of the Diversion and Mediation
Program as the alternative measure of criminal prosecution, to work out the
relevant practical, theoretical regulations and recommendations.

Due to the importance of the growth of using the restorative justice
throughout the world, we recognize that such an initiative often comes from
the idea of justice, which deals with the offense as the cause of the damage
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to the people. We understand that such an approach allows the victim to
recover the damage, feel safe. This affects the offenders, their behaviors,
helps them to take responsibility; it helps the public to understand the causes
of the crime, improves welfare and prevents crime; we take into
consideration that restorative justice allows for more flexible measures for
adaptation to modern criminal law systems; we acknowledge that the
restorative justice does not question the rights of participant countries’
rights in the fight against law-violators. The purpose of conducting the
presented scientific research is the effective use of this approach.

In order to achieve the stated goal, the following objectives have been

implemented:

1. Defining the legal essence, legal basis and character of relations during
the wuse of alternative measure of criminal prosecution—-the
Diversion/Diversion and Mediation Program;

2. Researching on the generation and similarities/differences of N
alternative measure of criminal prosecution — the Diversion/Diversion
and Mediation Program in the continental and Anglo-Saxon law system,
its historical development and the role in the modern, liberal criminal
law policy;

3. Defining the characteristics of using the Diversion/Diversion and
Mediation Program in the context of restorative justice;

4. Defining the place of the Diversion/Diversion and Mediation Program
in criminal law policy and in the classification of an alternate measure
of criminal prosecution;

5. Defining the concept and legal essence of the Diversion/Diversion
and Mediation, as an alternative measure of criminal prosecution;

6. Analyzing and generalizing the court practice related to the use of
an alternative measure of criminal prosecution;

7. Analyzing the legal signs of one of the alternative measures of
criminal prosecution; researching on its legal status;

8. Complex research on the sources of the Diversion/Diversion and
Mediation Institute, finding out the main trends of legislation
development;

9. Determining the ratio of restorative justice and punishment goals;

10. Presenting the objective side of the legitimacy of the
Diversion/Diversion and Mediation Program;

11. Describing and characterizing the power elements of the use of the
Diversion/Diversion and Mediation Program;

12. Synthesis analysis of the current legislation of Georgia, scientific
papers and court practice for defining the legal category of the
Diversion/Diversion and Mediation Program.
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The work does not aim at actualizing and solving each problem of
alternative measures of criminal prosecution based on the volume of the
issue.

The theoretical and methodological basis of the research. The dissertation
work is built on the general scientific methodology. For the research, there
are used the relevant research methods of legal science, such as the historic-
legal method that needs the simultaneous use of two methods — historic and
logical one, comparative-legal, systematic approach method, abstract-
logical method, statistical method, formal-dogmatic (formal-legal) and
legal-explanatory method.

The historic-legal method was used as the main research method in the
dissertation work. By the mentioned research method, the general historic
image of criminal law policy was described around the discussed issues.
From the previous year’s “zero tolerance” policy to the implementation of
restorative justice, all the legal actions (international acts, law, court
decision, results of practical use and scientists’ recommendations) have
been discussed, which contributed to the transfer from “the zero tolerance”
policy to the active liberal criminal law policy. The establishment,
development and functioning of alternative measure of criminal prosecution
are chronologically reviewed and studied, as the continental law system as
in the countries of general law system. By logical method, from the real
assumptions made during the research — why all the states have
simultaneously moved to liberal criminal law policy, gave us the
possibility to make a real decision that “the zero tolerance” did not
fulfill own goals in any country.

By using the comparative-legal method in the research, it has made possible
to compare the common initials and similarities of influence of alternative
measures of criminal prosecution in Georgian law as the general law system
as this institute of continental law system countries. As a result of
comparative analysis, the main differences of criminal prosecution
implementation were found out in the countries of general and continental
law system. The isolation of principle of lawfulness or opportunism
conditions the establishment of alternative measures of criminal prosecution
in different ways and development in the countries of continental and
general law system, among them is Georgia. Without the mentioned
comparison, it would be impossible to make an appropriate and relevant
conclusion in the dissertation work.
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The systematic approach was actively used in the dissertation work. The
mentioned problem gave the possibility to analyze the variety and common
initials of the alternative measures of criminal prosecution, to structure the
mentioned forms and its each objects as one system that has made easy to
analyze their interconnection. By the use of systematic-structural approach,
the conception of legal regulation mechanism of alternative measures of
criminal prosecution has been created, the links between the appropriate
norms and interpretations of court have been defined.

In the research, there was widely used the abstract-logical method, which
includes the following approaches to the research, such as: deduction and
induction, analogy, formal logics, etc. the statistical method, on which basis
the quantitative and qualitative indicators (appendix categories) of juvenile
and adult delinquency were studied, and the comparative analysis was
conducted in the chronological and territorial context.

In the end, the research would be impossible to be conducted without the
use of the legal-explanatory method, which has contributed to define the
content of the norms given in the order of the Minister of Justice that is
about the use of rules and agreement terms of the Diversion/Diversion and
Mediation Program, to compare the above-mentioned with the appropriate
norms of Criminal Procedure Code and the Georgian Law on Normative
Acts in order to define the systematic link. With the use of mentioned
research method, the significant legal non-sense was revealed in the
research issues and has defined logical and conceptual parts of legal actions
that needed to be analyzed.

The research results and main findings. The research studies have proved
the compliance of the Georgian legislation with major international
standards. However, there are several issues that need to be regulated within
the legislation, and then to be improved.

As a result of scientific researches, there was clearly found out that
according to the Georgian legislation, a prosecutor does not issue the written
document about the refusal to the criminal prosecution initiation, therefore
the decision is not substantiated, which, in the point of my view, is
absolutely unjustified. Due to the Criminal Procedure Code of Georgia, a
prosecutor prepares the written document — writ about the termination of
already initiated investigation and criminal prosecution. Therefore, we have
a made decision without any substantiation and written document about the
refusal to initiation of criminal prosecution, which logically is not the
subject to be appealed through the court, and according to the valid
legislation, a victim or other stakeholder does not have the right of carry out
the private criminal prosecution.
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The diversion from the criminal liability is similar to the plea bargain
institute. The person under the diversion pays, does the socially useful work,
which means the full or partial compensation of the damage caused by his
action and the matter ends in a short period of time. While the diversion and
mediation a juvenile offender does not pay anything for the state budget,
and the damage may be imposed only symbolically. An adult has the right
to participate in the Diversion Program besides the fact whether he/she had
been the subject of diversion. A juvenile does not have the possibility to use
the diversion if he/she had already used the program, also a juvenile can be
the subject of diversion if he/she commits an offense at first time. The law
puts the subjects of Diversion/Diversion and Mediation in the unequal
conditions, defines a rather strict standards for juvenile offenders, which are
absolutely unjustified both at the legislative and moral level.

According to the Code of Criminal Procedure of Georgia, there is only one
type of criminal prosecution, such as pubic criminal prosecution, which
means that after committing a crime, the public interest at the legislative
level is protected by a prosecutor; and the compensation for the damage to
a private person (victim) shall be ensured by a victim’s own civil suit due
to the Article 992, Civil Code of Georgia. In accordance with the applicable
legislation, the public interest is protected with the criminal law, and the
private interest - by civil law. For restoring the rights guaranteed by Article
992 of the Civil Code of Georgia, in particular, for imposing a claim for
damages caused by an unlawful act, it is necessary to have the court’s legal
criminal verdict (proof of evidence), according to which the fact of damage
is considered as the issue preclusion. Due to the mentioned approach and
regulation, there is concluded that during the use of the Diversion Institute
under the Criminal Procedure Code of Georgia, a victim does not have the
possibility to demand the compensation for the damage within the Article
992 of Civil Code.

All these lead us to only result, a victim of an offensive action does not have
the right to demand the compensation for damages easily at the legislative
level, because after the execution of agreement of diversion with a
defendant, the criminal prosecution is not started, and the criminal
prosecution, which has been already started, is terminated by the
prosecutor's decision. Therefore, it is impossible to have an inured judicial
verdict, which is one of the main evidentiary standards in the issues of
simplified demanding compensation for damages by means of civil judicial
procedures. The simplified civil judicial procedure is an alternative
procedure of action proceeding. The mentioned issue is a big legislative
problem, which denudes a victim the right of simplified demand of
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compensation for damage. This problem definitely needs to be regulated at
the legislative level. The rather significant legal non-sense was revealed
about the legislative regulation of the Diversion/Diversion and Mediation
Program.

There are fully neglected the operational demands of Article 8 of Law of
Georgia on Normative Acts, which says “only the legislative act can define
the terms and conditions for the implementation and protection of basic
rights and freedoms, the use of legal responsibility and coercive measures”.
The project concept, objectives, principles, action procedure, project
participants, their rights and obligations, program’s mandatory conditions
and category of offenses, for which the alternative measure of criminal
prosecution is applied, are defined with the following statutory acts: Order
Nel120 About the General Conditions of the Use of the Procedure for
Deviating / Decreasing and Mediation Program for Juveniles and
Agreement between the Parties issued by the Minister of Justice, on
February 1, 2016; and Order Ne384 and its appendixes issued by the
Director of Center of Crime Prevention of Ministry of Justice of Georgia,
on November 3, 2016.

As a result of the research, the position that the alternative form of criminal
prosecution, the Diversion/Diversion and Mediation Program is
undoubtedly a great achievement in the liberal criminal policy, which still
faces certain legislative problems, is fully approved.

Theoretical and practical importance of the dissertation thesis.
Theoretical and practical significance of the dissertation lies in possibility
of using the theoretical conclusions after the scientific study of alternative
forms of criminal prosecution. The results of the study provide the
following theoretical definitions for better understanding: the equality of
participants' rights of the Diversion/Diversion and Mediation Program, the
problem of achieving the punishment goals in the conditions of restorative
justice, the necessity of monitoring the discretionary rights for the
protection of process participants’ right, public and private interests balance
in the implementation of liberal criminal law policy, which will provide the
possibility to understand correctly the Diversion/Diversion and Mediation
Institute, as an alternative measure of criminal prosecution.

In my opinion, due to the importance, the theoretical and practical
conclusions presented in the dissertation work will be considered as an
initiation of bills. Some individual theoretical statutes may have influence
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on court practice. The work can also be used for teaching the appropriate
course.

Structure of the work. The work consists of the introduction, five chapters
and twenty-seven subchapters.

In the first chapter of the dissertation work(“Implementation and
Development of Diversion as the Alternative Measure of Criminal
Prosecution in the Criminal Procedure”), there is reviewed and analyzed the
pre-Diversion/Diversion and Mediation Program situation of the criminal
law policy, the implementation of changes of criminal law policy, the causes
and consequences of those changes. There are analyzed the main points,
which conditioned the “zero tolerance” — transfer of strict criminal law
policy into the liberal criminal law policy. Within these changes, the
Diversion/Diversion and Mediation Institute was formed, and in the first
chapter of the dissertation there are described the basis and development
stages of this institute formation in criminal law process. There is given the
conception, essence, goals and objectives of the Diversion/Diversion and
Mediation Program. The sub-chapter describes the main principles of the
Program, on which basis the program has been effectively implemented in
the restorative justice.

In the second chapter of the dissertation work, there are given the criminal
prosecution directions based on the expediency and law principles in the
continental and Anglo-American law system countries (the continental law
system countries — France, Germany, Belgium, Austria, Norway; Anglo-
American law system countries — England, Scotland, the USA). Within the
restorative justice, there are reviewed the alternative conceptions of
criminal prosecution and its related “conditional refusal”. In the mentioned
countries, there is analyzed the current conception of the
Diversion/Diversion and Mediation Program of the Georgian legislation. In
the presented chapter, there are detailed described the types of alternative
measures of criminal prosecution established in those countries, the theory
of their use, practical basis and appropriate procedures. The last sub-chapter
of the second chapter includes the comparative analysis of alternative
measures implementation of criminal prosecution in the continental and
Anglo-American law system countries.

The third chapter of the dissertation work reviews the unrestricted,
uncontrolled discretionary authority of a prosecutor in connection with
criminal prosecution.In parallel to analyzing the issue of a prosecutor’s
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discretionary authority, this chapter of the dissertation deals with the issue
of public interest during the criminal prosecution implementation, which is
used by a prosecutor to make a decision on not beginning, or termination of
the criminal prosecution, in accordance with the alternative measure of
criminal persecution, therefore, in the use of an alternative measure of
criminal prosecution. In the third chapter, there is given the concept of
discretion, and there is reviewed the court practice about the prosecutor’s
discretionary authority in compliance with the alternative measures of
criminal prosecution. In the mentioned chapter, there are analyzed the
consequences of implementation of a prosecutor’s unrestricted,
uncontrolled discretionary authority, during the use of alternative measures
of criminal prosecution in compliance with as in Georgian as in the
continental and Anglo-American law system countries. The comparative
analysis related to the specific issue is conducted. Based on the analysis of
the mentioned consequences, the scientific problem is stated in the end of
the dissertation, the conclusions and recommendations are presented.

In the fourth chapter of the dissertation work, there are reviewed and
analyzed the legal regulation issues of an alternative measure of criminal
prosecution, such as the Diversion/Diversion and Mediation Program. In
this chapter, the participants of the Diversion/Diversion and Mediation
Program and their authorities, the program use procedure, terms of
agreement of parties, monitoring of agreement and the consequences of
agreement execution of the Diversion/Diversion and Mediation Program. In
the presented chapter, there is analyzed the practical use of an alternative
measure of criminal prosecution based on the statistical data of 2010-2016.
All the above-mentioned tasks are discussed in compliance with the juvenile
justice specifications in the dissertation work.

In the fifth chapter of the dissertation work reviews the alternative measures
of criminal prosecution, procedure rule of the Diversion Program,
participants of diversion, their authorities and legal responsibilities by
considering the legal juvenile specifics in accordance with the previous
chapters. In this chapter, the comparative analysis is conducted by providing
with the characteristics of the Diversion/Diversion and Mediation Program
towards the juvenile and adults, based on which the common initials and
differences are revealed. On the basis of common initials and differences,
two more scientific problems are stated at the end of dissertation, the
conclusions are formed and recommendations are presented. In the fifth
chapter of the work, the criminal situation is analyzed related to the
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alternative measures of criminal prosecution, which provides the effective
use of common picture of the Diversion/Diversion and Mediation Program.

Conclusions and recommendations

The conducted researches have confirmed the correspondence of Georgian
legislation to the basic international standards. However, there are several
issues, which needs legislative regulation and further sophistication.

In result of conducted research, it is revealed that criminal process
legislation of the leading countries of modern World nowadays are under
changes and developing in direction of liberalization. Accordingly, the
mankind is searching for new ways and rejects outdated and strict criminal
policy. In criminal process “zero tolerance” was replaced by “restorative
justice®. The mankind made decision that the goals of punishment, without
criminal prosecution, are reached comparatively towards less severe
category of criminals. Maximal restoration of sufferer’s right became
priority. However, we don’t have to forget that the use of alternate ways of
criminal prosecution is not possible in case the necessity of punishment is
dictated by “social/public interest”.

In different countries of Europe they consider that, as severe the result of
crime is so actual is the issue about using alternative way, mediation of
criminal prosecution, not to victimize the sufferer for the second. The
mention approach was seen in current criminal process in Georgia, when
use of program of diversion/ diversion and mediation became allowed
towards the crimes of sever category.

I consider that, in case to get rid of new victimization of sufferer it is not
allowed to leave accused beyond criminal responsibility, whose activity
caused severe results. Liberalization of legislation is acceptable and
appreciated, however we don’t have to forget that our main goal is to reach
goals of punishment. According to criminal code the number of severe
crimes is too big, so accordingly if we lean on discreet authority of
prosecutor and strictly mention in the law, that activity of diversion and
mediation program spreads on all kinds of severe crimes, we will get the
only result, the syndrome of impunity will appear in society and instead of
liberal state we will get criminal society state.

The society must understand that use of alternative event of criminal
persecution should not be understood as releasing from criminal persecution
or punishment, the mentioned represents the decision by law enforcement
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person, which is going to be followed by appropriate results and represents
the same decision as court decision.

According to current criminal process code of Georgia, hone of the victims
or any other interested persons can’t implement criminal prosecution,
independently by prosecution side, especially according to Georgian
criminal process code, victim doesn’t represent the participant side of
process any more. That’s why differently from other countries, it is more
responsible to make decisions in Georgia about rejection to start criminal
prosecution. According to current legislation about rejection to start
criminal prosecution, the prosecutor doesn’t create written document, so
appropriately the mentioned decision doesn’t get grounded, according to
criminal process code of Georgia the prosecutor creates written document,
the resolution about termination of already started investigation or already
started criminal prosecution. So there is accepted decision without written
document about starting criminal prosecution, which is natural and logical,
that it is not under appeal, but accused or interested person is not authorized
to implement personal criminal prosecution according to current legislation.

Shunning a person from criminal responsibility is similar to process
agreement institute. Shunned person pays cash sum, was imposed to useful
work for public, to remunerate caused damage partially or fully and the case
ends in shortest time. But under-age doesn’t pay any amount for state budget
during diversion and mediation, also caused damage by him, can be
remunerated symbolically.

Adult is authorized to take part in diversion program, despite the fact if
he/she was or wasn’t subject of diversion. Under-age person can’t take part
in diversion program, if he once was diverted, also under-age can be subject
of diversion in case he committed crime for the first time, but in case of
adult defendants such conditions does not exist. Diversion of a person from
criminal responsibility is similar to process agreement institute. The
diverted person pays amount, becomes imposed to useful work for public,
should remunerate caused damage partially or fully and the case ends in
shortest time. But under-age doesn’t pay any amount for state budget during
diversion and mediation, also caused damage by him, can be remunerated
symbolically.

According to criminal process code of Georgia, there is only one kind of
legal prosecution — public criminal prosecution, which means that after
committing a crime the prosecutor provides the defense of public interests
on legal level, and caused damage towards private person (damaged) is
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provided by damaged person through submitting civil claim, according to
992" article of civil code of Georgia. Public interest is protected according
to current legislation through criminal law, and private interest is protected
by civil law. For restoring the right, guaranteed by 992™ article of Georgian
civil code, particularly to require for remuneration of damage, caused by
unlawful activity it is necessary to exist guilty verdict entered into legal
force (approving standard), prequalification of which is the fact about
caused damage. According to the mentioned approach and regulation, a
question appears — is there any chance to require for remuneration of caused
damage by unlawful activity, according to 992" article of civil code, while
using diversion institute, defined by current criminal process code of
Georgia?! It is familiar for us, that according to criminal process code of
Georgia, criminal prosecution towards specific person should not start, or
should terminate if it is already started. It is also familiar that, remuneration
of caused damage does not represent the necessary condition to use
diversion institute, the practice shows up that agreement was concluded for
30% of diverted persons about diversion from criminal responsibility, in
such way that they have not remunerated any loss for victim, also there is
not any consent about agreement conclusion without remuneration. We are
getting the only result, the victim gets unauthorized to require for damage
remuneration on law level, because by conclusion diversion agreement,
criminal prosecution doesn’t start, and it becomes terminated by
prosecutor’s decision if started, appropriately we will not have verdict,
entered into legal force, which is necessary approving standard in order to
ask remuneration by civil litigation. Also, none of the norms regulate the
issue, if diversion agreement is subject of enough proof, in order the victim
to be able to require for loss remuneration. | consider, that the mentioned
issue is a big law problem, which makes right of loss remuneration
disappeared and the mentioned problem has to be solved on lawful level.

In result of scientific research the recommendation is about the next issues:
in explanation of diversion institute, legal results of using diversion towards
accused should be mentioned towards the rights of victim. Particularly: in
explanation of starting criminal responsibility/ termination of criminal
prosecution, non-existence of criminal records and next to other beneficial
results for accused, a condition should be obviously mentioned that use of
diversion institute does not release the accused person from remuneration
towards victim by rule of law proceeding. The mentioned condition means
in itself actual circumstance, that loss remuneration for victim is not going
to become necessary and obligatory condition, it only stays the right of
victim to appeal to the court for remuneration. The similar approach exists
in case of conclusion dealing agreement towards accused person,
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particularly: “during signing process agreement the prosecutor is obliged to
warn the accused person about results of process agreement and to explain
to him, that in case of signing process agreement, the court makes guilty
verdict without proofs and researches, and signing process agreement
doesn’t make accused person released from civil and other kinds of
responsibility”. There are mentioned the rights of victim, for signing
process agreement, in the 217" article of the code, particularly: “before
signing process agreement, the prosecutor is obliged to consult and notify
victim, about which the prosecutor establishes the protocol. While
approving process agreement by the court, the victim is authorized to inform
the court in written or oral form about the damage, which was caused in
result of crime. The victim is not authorized to appeal process agreement.
Process agreement doesn’t deprive the right from victim to file a suit. I
consider, that similar approach should be established towards victim’s
rights while using diversion and mediation program. By the mentioned
condition, accused persons’ right will not get hardened to become the
subjects of diversion without damage remuneration for victims and also the
right of remuneration requiring by the victim will be safe and guaranteed on
lawful level. If the mentioned condition will not be filled in appropriate
articles, in criminal process, in orders of Minister of Justice or other
normative acts, we will get absolute chaos and injustice, instead of justice,
also the best results towards accused persons at the expense of infringed
rights of victims.

I consider that generally, introduction and legalization of discretion
principle by the mentioned way was conducted hastily in modern Georgian
criminal process law, which was followed by gaps in practical use of law.
During implementation criminal prosecution, granting such wide (actually
unlimited) discretionary authority for prosecutor creates danger of
subjectivism. Despite the fact that granting unlimited discretion to
prosecutor in United States of America is a simple event, that American
lawyers consider it as necessity, American experts still speak about dangers
behind unlimited authority of a prosecutor.

It would be better if the basis of use of discretion would have been
determined by law, which will exactly determine the basis of use of
discretionary authority and it will importantly limit or actually exclude
subjectivism. It is true that criminal process code takes into account such
condition: “the party can appeal the court, to discuss diversion issue and if
the court considers that it is possible to discuss diversion issue, despite the
fact that a prosecutor didn’t use this chance, resulting his/her discretionary
right he/she can return the case to prosecutor, to re-discuss the issue”,
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however we can’t say that enough control is implemented by the mentioned
norm about prosecutor’s discretion and use of diversion/mediation by
him/her. | think that court control is necessary towards prosecutor about
objective and lawful implementation of discretionary authority. The issue
has to be regulated on lawful level and the party should be authorized to
appeal discretionary decision, made by the prosecutor in the court, about
use/non-use of diversion/mediation.

The discussed decision in the thesis reveals that it is necessary to form the
decision made by the prosecutor in written form about not-starting or
termination of started criminal prosecution by the diversion basis, as well
as the case of prosecution termination by the other basis, defined by law.
Written formed decision will give possibility to the participants of the
process (including the victim), to implement court control on prosecutor’s
decision, by appealing the mentioned act at the court, for one time. The
mentioned approach will guarantee the fundamental right, determined by
the 1% part of 42" article of constitution of Georgia, according to which:
“everybody is authorized to address the court, in order to safe his/her rights
and freedom”.

Also the following issues have to be regulated on lawful level: under-age
and adult accused persons should be given a chance to get rid of criminal
responsibility and following results in case of the first crime. First of all, it
is not allowed to grant adult accused person with more privileges of using
the alternative actions, than under-age accused persons. The given standard
minimum should be the same as well for under-age as adult accused
persons. Diversion and mediation is the program, the goal of which is to
give chance to the accused person to get rid of criminal responsibility,
punishment, or prior conviction. One chance only takes part in the crime,
committed for the first time. In view of that the legislator goes to concession
in the fields of Criminal policy liberalization and uses the alternative way
of punishment, it can’t be faced as an incitement/provocation of crime. In
case of use the diversion, the prosecutor doesn’t start/or terminates already
started criminal prosecution. According to the N181 order of Minister of
Justice of Georgia, on 8" day of October, 2010: when making decision
about starting criminal prosecution, the prosecutor should take into account
the criminal past of a person. If he is convicted, or there is a reasonable
doubt that he/she committed crime in the past. In case of repeated
committed crime, the given basis are undoubtedly shown.

And finally, the current code which doesn’t have “general part™ is the puzzle
for scientists in Georgian lawful space. The scientists opinion, about
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satisfaction the determined standards for “code” of the under-ages’ code, is
divided into two parts. However, under-age persons’ justice code, activated
on the 1% day of January 216, should be estimated as a positive activity in
Georgian lawful space, without taking into account its standard errors.

Before acceptance of justice code of under-age persons, Georgia has never
had anything in this way to be proud on international asparagus. The
innovation, made by Georgia is very interesting for the World and for
region.

The Ministry of Justice of Georgia has given example to region by creation
of the code, which is fitted on the interest of child and establishes the
standard of approaching towards under-age persons, being in conflict; such
standard, which civilized countries of the World already have.
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https://www.global-regulation.com/translation/norway/5961973/law-on-national-mediation-treatment-%2528national-mediation-act%2529.html
https://www.global-regulation.com/translation/norway/5961973/law-on-national-mediation-treatment-%2528national-mediation-act%2529.html
https://www.global-regulation.com/translation/norway/5961973/law-on-national-mediation-treatment-%2528national-mediation-act%2529.html
http://ns1763.ca/oic/oic199604.html
http://pog.gov.ge/res/docs/angarishi-2016.pdf%20(მოძიებულია%202017
http://pog.gov.ge/res/docs/angarishi-2016.pdf%20(მოძიებულია%202017
http://www.justice.gov.ge/Ministry/Index/279%20(მოძიებულია%202017

120.

121.

122.

123.

124.

125.

126.

39660gd0b, 25660 Id0LEsTYEOIE00L3MMYMTOL 2016 farol
6 300 3632905GMM0L
2b9M00d0.http://ganrideba.ge/res/files/52/Diversion%20Report 201
6 January-June.pdf (dmdogd«yemos 2017 ferol 30 doobl);
LogdoMmM39w ML INs356M0 3OMIMEMeEHoL 2016 Farol sbas@odo,
28.11.2016 http://pog.gov.ge/res/docs/angarishi-2016.pdf ,
(0mdogdmaros 2017 Hemols 30 dsoliol);

2003-2013 §egdolb bLobberob bosds®omeol baddgms LEsEGOLE0IS.

http://geostat.ge/?action=page&p id=601&lang=geo (dmd0gdw0s

2017 ool 30 dsobl);
2014 Ggaol  96M0@Idol  3GIMAM830mMb  ©s39380MmdO
LEHOGHOLEGH03MMO 9mbas399900.

http://ganrideba.ge/res/files/52/Diversion%20Report%202014.pdf,
(0mdogdmeos 2017 Heol 30 dsoll);

2015 Ggaolb  96M0@gdol  3GMMAM990mb6  ©s393d06Mm9do
LAHOGHOLEGH03MO dmbo3gdgdo.
http://ganrideba.ge/res/files/52/Diversion%20Report 2015.pdf,
(8mdogdmos 2017 feool 30 dsoll);

2016 Ggaol  96M0EIdOL  3BIMAMGOMD  ©s39380MmdMO
LEHOGOLEGH03MMO 9mbos399900,
http://ganrideba.ge/?action=page&pid=52&lang=geo (dmdogdwos
2017 §eools 30 doolib);

063903099 s@gdLobMg d5M5F0dglimsb  sMlOMMEfiemgabms
o600 dboxgdol 3Mqduob dgbobgd, 11.02.2015.
http://netgazeti.ge/law/38577/ (dcmdogdwyewos 2017  Gerol 03

L9dBH9ddgMUL).
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http://ganrideba.ge/res/files/52/Diversion%20Report_2016_January-June.pdf
http://ganrideba.ge/res/files/52/Diversion%20Report_2016_January-June.pdf
http://pog.gov.ge/res/docs/angarishi-2016.pdf
http://geostat.ge/?action=page&p_id=601&lang=geo
http://ganrideba.ge/res/files/52/Diversion%20Report%202014.pdf
http://ganrideba.ge/res/files/52/Diversion%20Report_2015.pdf
http://ganrideba.ge/?action=page&pid=52&lang=geo
http://netgazeti.ge/law/38577/
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