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OT pexakTopa

JaHHBIN SKypHal TpeacTaBisieT co00i mepBoe
M3JIaHNe IOPUNYECKOT0 Ky pHaia, KOTOPbId B Oymy-
1IeM JI0JDKeH OyIeT U3JjaBaThCs Yalie, 4YeM pa3 B TO/I.
[TocpencTBom 3TOro M3/IaHUs BIEPBBIE MPEAITPUHU-
MaeTcs MOMbITKA MHUIIMUPOBATh OPUIUYCCKUN Jua-
JIOT, KOTOPBIN HE OTpaHMYMBAICS Obl BHYTPECHHUMU
MIPaBOBBEIMH TIpoOIeMamMu, a maix Obl BO3MOXKHOCTH
03HAKOMUTBHCS U C IOPUJUYSCKUMU CTPYKTYpaMu Ha
peruoHanbHOM ypoBHE. Ero uneib, MOMHMO 3TOTO,
CIOCOOCTBOBATh IOPUINYECKUM ITUCKYpPCAM MEXKITY
pa3IMYHBIMU NMPO(HECCUOHATBHBIMYU TPYIIIAMH.

B tpex crpanax KOxnoro KaBkaza npakTudecku
HE CyUIeCTBYET opuanueckoil nuckyccuu. Hu B cy-
NeOHBIX pelIeHUsAX, HU B IOPUIUYECKUX KypHaAJIax
UM Ha APYTUX IOPUAMYECKHX (GOpyMax He BeleT-
Csl CKOJIbKO-HMOYIb CEpPhE3HBIX U apPryMEHTHPO-
BaHHBIX 00CYXJAEHUM NMPaBOBHIX TeM. JIUIIb OUeHB
peaKo pelIeHHs] BEPXOBHBIX CYAOB coxepxar 00-
Cy)KJEHUE PaHHHUX CyAeOHBIX pEUICHUN UK OTINY-
HbIX MHeHHH. KpuTuka cyneOHBIX pemeHuil Wiu
JpPYTHX IOPHIMYECKUX TOYEK 3PEHUS B IPOIIIOM
He Obula NPUBBIYHBIM jAesioM. HOKHOKaBKa3CKUN
IOPUIUYECKHUH )KypHAJl KaK pa3 U NPU3BaH OMOYb
CO31aTh KyJIbTYypY Npo¢eCCHOHAIBHON AUCKYCCHUU.

PenakumonHas rpynma, 3agadell KOTOpoi sIBIsieTcCs
BBIOOp CTaTel ¢ y4eToM CTaHAapTOB KadecTBa, COCTO-
UT U3 BEAYIIUX MPEICTaBUTENCH IOPUCTIPYACHIIUN TPEX
FO)KHOKABKA3CKUX CTPaH. 31€Ch MPEACTABICHBI JCKAHbI
Y TIPeToiaBaTey IOPUANIECKAX (PaKyIbTETOB YHUBED-
CUTETOB, a TAKXKE Cy/IbU BBICOKOTO PaHTa U (PyHKIIHO-
HaJlbHbIC paOOTHHUKU afBOKaTyphl. Pabore peaakioH-
HOM rpynibl IOMOraeT Py 3TOM Cyibs U3 [ epmanuu.

[TepBriit BoIMyck HOKHOKAaBKa3CKOTO IOpHANYEC-
KOTO JKypHalia TOCBSIIEH TeMe ,,3aluTa mpasa colc-
TBEHHOCTH ‘. 3aimuTa mpaBa COOCTBEHHOCTH — H3-3a

Editorial

The present publication represents the first issue
of this legal journal, which is hoped to be pub-
lished more frequently than once a year in the fu-
ture. It is an attempt to initiate a legal dialogue
not limited to internal legal problems, but to also
to acquaint readers with legal structures at the re-
gional level. At the same time, the journal seeks to
facilitate legal discussion between various groups
of legal professionals.

There is no legal discussion in three countries of
the South Caucasus. Neither judicial decisions, nor
law journals or other law forums offer argument
based debate and critique of legal issues. Rarely
do decisions of supreme courts contain reviews of
previous judicial decisions or dissenting opinions.
Critics of judicial decisions or other legal opinions
have not been common in the past. The South Cau-
casus Law Journal has been created to help create
a culture of professional discussion.

The editorial team, whose objective it is to se-
lect articles considering professional quality stan-
dards, is comprised of leading representatives of
jurisprudence from three South Caucasus coun-
tries. Members of this group are deans and profes-
sors of law departments, as well as high ranking
judges and officials of the Bar. A judge from Ger-
many also supports the editing team.

This first issue of the South Caucasus Law
Journal is dedicated to the topic of “protection of
property”. Protection of property — due to differ-
ent forms of regulation by national constitutions,
common laws and European law — represents a
source of legal problems in all three countries of
the South Caucasus. Authors of this issue discuss
these problems and at the same time, focus on the



€€ pa3InYHOro PEryJUpOBaHUs B HALMOHAJIBHBIX KOH-
CTUTYLIMOHHBIX 3aKOHOAATEJIbCTBAX, MPOCTBIX 3aKO-
HaX ¥ €BPOIEHCKOM IIpaBe — IpEeACTaBIsieT cO00H BO
BCEX TPEX TOCYIapcTBaX HMCTOYHUK BO3HUKHOBEHHUS
MPaBOBBIX MPOOJIEeM. DTUMH NPOOIEeMaMy U 3aHUMa-
IOTCSl aBTOPBI JAHHOTO M3/IaHUS M TIPU 3TOM HE 3a0bl-
BAaIOT IIPABOCPABHUTEIIbHBIE ACIEKThl MCCIECIOBaHMS.
Apmenuto, Azepbaiimxan u [py3uto o0beauHSET TO,
YTO MOJUTUYECKUE MEepTypOaluy JEBSIHOCTBHIX TOJ0B
BBI3BAJIM BO BCEX TPEX CTPAHAX MACCOBbIE M3MEHEHHUS
CTPYKTyp COOCTBEHHOCTH. YIPO3bl COOCTBEHHOCTH
MOTYT ObITh MHOT0OOpa3HbIMH. OHH MOTYT COCTOSITh
KaK B IPEOAOJICHUN CTapblX CHCTEM COOCTBEHHOCTH,
Tak ¥ B aKkTyaJbHBIX MPOOJEMax TEePpUTOPUATBLHON
LEJIOCTHOCTH ¥ OOPBOBI C MOTUTHYSCKIMHU TIPOTUBHH-
KaMH ITyTeM KOH(HUCKALUHU U U3BSATHS COOCTBEHHOCTH.

Hp. HopGept Bepucaopdd
Cyovsa @edepanvroeo CoyuaivHozo cyoda,
Kaccenv, ®PI

eno Pauxenbexep

Pykosooumenv npoepammor GTZ ,, Koncynromu-
posanue pechopm npasa u ocmuyuu Ha FOxcrnom
Kagkaze

comparative aspects of the research. The political
transformations of the 1990s have caused mass
changes of property structures in all three coun-
tries. Threats to property are diverse. They lie in
overcoming old systems of ownership, as well as
issues of territorial integrity and the combating of
political opponents by seizure or confiscation of
possessions.

Dr. Norbert Bernsdorff
Judge of the Federal Court on

Social Issues in Kassel, Germany

Zeno Reichenbecher
Head of the GTZ Program “Advice on Legal and

Judicial Reforms in the South Caucasus”



CTATbU

IIpaBo coOCTBEHHOCTH
no Koncruryuuu I'py3un

Ilaama Typasa”®

B mpyde aemop, ocnoswigaice na cmamve 21
Koncmumyyuu [pysuu, aunanusupyem KoHCMU-
MYyyuonHoe npagso cobcmeeHHocmu. B cmamve
KOHCMUMYYUOHHOE Npaso COOCMBEHHOCU paC-
cmMampueaemcs He mMoJbKO 8 Kayecmee 2apaHma
UHCMUMyma coOCmeeHHOCMU, HO U KAK 2apanmus
npasa auuHOCmMu Ha cobocmeennocms. B pabome
npedcmasnena cmpykmypa cmamou 21 Koncmu-
myyuu; NpOaAHAIUSUPOBAHO  KOHCMUMYYUOHHO-
npaeosoe NoHUMAHUe CcoOCmMEeHHOCmU,
nepseylo ouepedb, noopasymesaem npago camosd-
WUMbL OM 0HCUODAEMO20 BMeUaAmerbCmed co Cmo-
pouwl eocyoapcmea. Ilpaso cobcmeennocmu cie-
dyem paccmampueams KAk Npago yenoeekd, a He
Kaxk umyuwjecmeennyr eapanmuto. Ha ocrosanuu
VKA3aHHO20 Npasa cyOveKmy npeodoCcmdasisiemcs
€60000a 8 UMYUeCMBEHHOU chepe u mem cambim
BO3MONCHOCMb HE3AB8UCUMO20 OnpedeleHus codc-

MEEeHHOU HCUSHU.

ymo, 6

Ha ocnosanuu ananuza npakmuku Koncmumy-
yuonuoeo cyoa I pysuu 6 mpyoe yoensaemcs 6HUMA-
HUe NPUHYUNY COPAZMEPHOCU KAK MAamepudib-
HOMY Kpumepuio o02panudenusi coO6CcmeeHHOCmU.
3nauumenvna porv Koncmumyyuonnozo cyoa 6
NOHUMAHUU CYWHOCTNU UHCTNUMYA KOHCTMUMY-
YUOHHO20 npasa cobcmeennocmu. Aemop mpy-
0a npuxooum K 3aKalYeHUulo, Ymo 6 omiaudue om
cmapot npaKkmuKu 6 Hacmosujee epems 16Ho Npo-
CReACUBAIOMC MEHOCHYUU NO3UMUBHO20 PA3BU-
musi Koncmumyyuonnozo cyoa I pysuu.

I. Beeaenmne

Crarbs 21 Kouctutynuu Ipy3sum 1995 ronpa
obecneynBaeT NMpaBoO COOCTBEHHOCTH W Haclelo-
BaHMs.' 3amIMTa OCHOBHBIX IIpaB U CBOOO, B 0CO-

* JIOKTOp mpaBa, aCCOUMUPOBAHHBINA TpOpeccop PUIHIESCKOr0
¢dakynprera TOMIMCCKOTO TOCYIapCTBEHHOTO YHHBEPCHTETa
uM WB. J[>kaBaxXUIIBUIH.

1 Crarbsa 21 Koucturynuu I'py3uu:

1. CoOCTBeHHOCTh ¥ TMPABO HACJIECIOBAaHUS IPUZHAIOTCS

M TapaHTHUPYIOTCS.  3ampeliaercss OTMEHa  BceoOluero

OCHHOCTH XK€ MpaB COOCTBEHHOCTH, - 3TO (yHAa-
MEHT (popMHUpOBaHUS CBOOONHOIN PBIHOYHOM 3KO-
HOMHKH. [IpuHIIUTT TeMOKpaTHIeCcKOTO, MPaBOBOTO
U COLMAJbHOTO TOCYIAapCTBa OMUPAETCS MMEHHO
Ha 3amuTy npasa cobctBenHoctu.? «IIpaBo cobc-
TBEHHOCTH HE TOJIPKO dJIE€MEHTapHas OCHOBa Cy-
LIECTBOBAHUS YeEJOBEKa, OHO OOECIeYMBAET €ro
cB00OMyY, aJCKBATHYIO peaqu3aIUi0 €ro Crmocoo-
HOCTEH W BO3MOKHOCTEH, HallpaBIsAET XKU3Hb B CO-
OTBETCTBUHU C COOCTBEHHON OTBETCTBEHHOCTHIO».?

[Ipuznannoe crateéit 21 Koncturyuuu I'pysun
MpaBO COOCTBEHHOCTH - ATO TapaHTHS, C OJHOU
CTOPOHBI, COOCTBEHHOCTHU KaK HHCTUTYTA U, C APY-
roil CTOpOHBI, COOCTBEHHOCTH KaK IpaBa JUYHOC-
™.

CylHOCTh HHCTUTYTA IpaBa COOCTBEHHOCTH 3a-
KJIFOUAeTCsl B 3alIUTE YaCTHOW COOCTBEHHOCTH KaK
00BEKTHUBHOHN IIEHHOCTH, peallbHOM OOCCICUYCHUH
eé cylecTBOBaHHS, KOTOPOE, B MEPBYIO OYEpEab,
aJpecoBaHO 3aKOHOMATENI0; 3aKOHOAATENb HE MO-
KEeT M37aTh TaKue HOPMBI, KOTOpPbhIE MMOCTaBAT IO
COMHEHHE YaCTHYI0 COOCTBEHHOCTb KaK HMHCTH-

TYyT.

npaBa Ha HPUOOpPETeHHE, OTYYXKICHHE HIM HACJIEIOBaHUE
COOCTBEHHOCTH.

2. B onpenenéHHbIX 3aKOHOM Clly4asX MU B YCTAHOBJICHHOM
HOPsIKE 1151 HEOOXOAMMBIX O0IIECTBEHHBIX HY K/ 10Ny CKaeTCs
OrpaHHYeHHE YKa3aHHBIX B IIyHKTE [IEPBOM I1paB.

3. Jlumenne coOCTBEHHOCTH JIJIsl HEOOXOMMMBIX 00IEeCTBEHHBIX
HYXJ| JOIYyCKaeTcs B MpPsIMO HPEIyCMOTPEHHBIX 3aKOHOM
ciydasiXx, II0 pEIIeHUI0 CcyJa WM NPH BO3HUKHOBEHHH
HEOTIO0KHON HEOOXOUMOCTH, YCTAaHOBICHHONW OPraHU4YeCKUM
3aKOHOM, U TOJBKO IIPH COOTBETCTBYIOIIEM BO3HAI'PAKACHUH.

2 Cwm. Pemenns Koncrurynmonnoro cyna I'pysuum Ne 2/1-370,
382, 390, 402, 404, 18 mas, 2007; Pemenue Ne 1/2/384, 2
urons, 2007.

3 Cwm. Pemenne Koncrurynmonsoro cyna [py3un Ne 1/2/384, 2 urons,
2007.

4 Pemwenue Koncruryuunonnoro cyna I'py3un Ne 1/2/384, 2 urons
2007; a Takxke op. guT.: cM. JleBan M3opus. Kommenrapuit
cratbu 21 KI' B xH. JleBan M3opus, Koncrantuns Kopkemnus,
Koncrantuns KyOnamsunu, I'mopru XyOya, Kommenrapuit
Koucturyuuu ['py3un. OcHOBHBIE TIpaBa ¥ cBOOO/IBI YeIOBEKA.
T6., 2005, c. 145; cm. Becapuon 3ounze. KOHCTUTYIIHMOHHBIIT
KOHTPOJIb U MOPsA0K HeHHoctel B ['py3un, T6., 2007, c. 100.

5 Cwm. Jlesan MW3opus. Kommenrapuit cratbu 21 KI' B kH.
Jlesan WM3opus, Koncrantun> Kopxenus, Koncrantuns
Ky6namsunu, I'mopru XyOya. Kommenrapuii Konctutyuuu
I'py3un. OcHoBHBIC TpaBa U cBOOOMBI yenoBeka. c. 146; cwm.
Becapuon 3ounze. KOHCTUTYIHOHHBIH KOHTPOJIb U MOPSA0K
nenHocreir B I'py3un, c. 100-101. OTHOCUTENBHO TapaHTHH
HHCTUTYTa COOCTBEHHOCTH HHTEpPEC INPEACTABISAET pelleHue
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Typasa, [IpaBo cobctBennocT no Koncrutyuuu ['py3uun

Konctutyuus I'py3un npuzHaéT OCHOBHBIE Mpa-
Ba KaK HEMOCPEICTBEHHO IeHCTBYIOIEE MPaBo, KO-
TOpPOE OrpaHUYMBACT BCce TPU BeTBU BiaacTu. Cobc-
TBEHHOCTH KaK FapaHTUU 1IPaBa JIMIHOCTH CIYXUT
3alIMTa MPaBOBOTO TOJIOXKEHHS COOCTBEHHHUKA, B
YaCTHOCTH €ro JIMYHOTO IpaBa Ha ompeaenéHHOe
nMyIecTBo. Bc€ 3To mpemocTaBisieT OTAEIbHBIM
JIUIaM CBOOOAY B HMYIICCTBEHHOH cepe U BBUIY
ATOTO BO3MOXKHOCTH HE3aBHCHUMOIO OIpeAeeHUs
CBOEH KU3HM.®

II. Cy0beKkThl — HOCHTeJHN NpaBa

HocurensimMmu mpaBa COOCTBEHHOCTH SBISIOTCA
Bce (U3MYECKHUE JIMIAa, HECMOTPS Ha HMX HALHO-
HaJIbHYIO NIPUHAIICKHOCTh. TakuM 00pa3oM, KOH-
CTUTYIIMOHHAS TapaHTHUs TpaBa COOCTBEHHOCTH
ecThb npaBo uesoBeka. lOpuanueckue numna Mect-
HOI'0 YaCTHOTO IpaBa ABJAIOTCA TAKXKC HOCUTCJIA-
MH OCHOBHBIX IpaB, MOCKOJBKY OHH MOTYT OBITh
BIaJe/bllaMU MpaBa, MOAMNANAIONIET0 MOJ MOHS-
THe COOCTBEHHOCTHU. MHOCTpaHHbIE IOPUAUYECKHIE
JINTIA HE SBJISIOTCS HOCHTEJSIMH OCHOBHBIX IPaB.

AxryanbHas mnpoOiema CcyneOHOH MNPaKTHKH
Konctutyumonnoro cyna I'py3uu - Bomnpoc o pas-
TPAaHUYEHUH COOCTBEHHOCTH IOPHAMYECKOTO JIHIIA
Kak cyObeKTa mpaBa, yUpeIuTeist ITO coOCTBEH-
HOCTH MW €€ y4acTHUKOB. YKa3zaHHas mpobiema
cBsi3aHa ¢ npu3zHaHHbIM KoHcTuTynueil npaBom
cyObeKTa ¥ BOIPOCOM ONpPEACICHUs MPABOMOYHS
Ha WCcK. AmnHanu3s IIpaKTHUKHU KOHCTI/ITYHI/IOHHOI‘O
CyJia He TIPeJICTaBIISIET OJIHOPOIHON KapTuHbL.” He-

CMOTpPSI Ha 3TO, MOXHO 3aKJIFOYUTh, YTO, 110 MHE-
HUAIO OONBIIMHCTBA, HWMYIIECTBO HOPHUAMYECKOTO
JIMIa €CTh COOCTBEHHOCTh IOPUIWYECKOro JHIlA
Kak cyObeKTa mpaBa, a He ero yUpeauTelNs UIu eTo
y4aCTHHUKOB.®

Ucxons u3 cratbu 21 Koucturyuum [pysun,
IOpUANYECKIE JTUIa MyOJIUYHOrO MpaBa HE Tpe-
CTaBJISIIOT co00l CyOBEKTOB HOCHUTEJIEH mpaBa
COOCTBEHHOCTH. DTO HE 3HAYUT, YTO IOPUIHYECKHE
nuna myOJIuYHOTO MpaBa HEe UMEIOT TPaBOMOYHUS U
npaBa Ha COOCTBEHHOCTH, ONMPENEIEHHOT0 HOpMa-
MH TPaXKJaHCKOTO MpaBa. B pykax opuandeckoro
numna (gacTHas) COOCTBEHHOCTh — 3TO OOBIYHOE
SIBJICHHE MOBCEIHEBHOMN XMU3HU. [IpuHsATOE B Ipy-
3UHCKOW KOHCTUTYLMOHHOW JTOKTPUHE MHEHHUE O
TOM, 9TO yKa3aHHBIE CYOBEKTHI HE SBIISIOTCS HOCH-
TEJNSIMU OCHOBHBIX NpaB, MOJpPa3yMeEBAET, UTO OHU
C L0 3alIUTHl OT OTPAHWYEHHUN, BHI3BAHHBIX B
pe3ynpTraTe BMENIaTeIhCTBA 3aKOHOAATEIbHOW UITN
WCIOJHUTEIbHOW BIACTH, HE MOTYT TpeOOBaTh 3a-
IIATHl COOCTBEHHOCTH, OCHOBBIBAsCh Ha cTaThe 21
Koucturyuuu I'py3un.’

III. Conep:kaHue OCHOBHOIO MpaBa

1. Cdepa 3amuTh

a) Yacmnoe umywecmeentoe npago

OO0BeKT 3auThl TpaBa COOCTBEHHOCTH - «co0cC-

TBEHHOCTbHY. 3aKJIIOUCHHE O COOCTBEHHOCTH KaK O
rpakIaHCKO-ITPABOBOW BEIIH OBLIO OB CKOPOTIAIIH-

Koncturynmonnoro cyma I'py3um ot 2004 roma mo nemy
«I'paxnanun I'py3uun Anzop Teszamsi mportuB Ilapmamenta
I'py3um», rne npeamer cnopa IlocranoBinenue Ilapinamenta
I'py3sun «O parudukanuu Ilepsoro Ilporokona Espomneiickoit
KonBeHuMM 0 3amuTe NpaB MU OCHOBHBIX CBOOOJ YeIOBEKa»
or 27 pnexabps 2001 roma. HMcren cuuraer HapyleHHEM
rapaHTUU NpaBa COOCTBEHHOCTH TO MOJOXECHHE YKa3aHHOTO
IlocTtanoBnenus, coriacHo Kkotopomy nAeiictBue IlepBoro
IIporokona KoHBeHIMM HE pacHpOCTPAHHIOCH Ha TpaxaaH
Abxazuu u 6biBuIel FOxHOM OceTnn — Kak Ha MPOXKUBAIOIUX
TaM, Tak U O€XKEHIEB U3 TeX MECT.

6 Cwm. JleBan M3zopus. Kommenrapuit crarbu 21 KI. B kH.
Jlesan U3zopwus, Kopxkenus,
Ky6namsunu, I'nopru Xybya. Kommenrtapuit Koncturyuuu
I'py3uun. OcHoBHBIC IIpaBa U cBOOOJBI YenoBeKa. c. 145-146.

7 B pemenun Koncrurynmonnoro cyna I'pysun Ne 2/1-7 ot 30
okTs10pst 1996 roga ucruom npusHaéres He OO0 «Konxuy», a
ero yupeaurtens rpaxganud Tenrus Cynanse, HeCMOTPs Ha To,
4yT0 aeno kacaercs cobcrtBenHocTH OOO. KoHCTUTYIMOHHBII
cyn B pgene «Upaxnu Tyrymwu, Jlonna Cuxapynunze u
JIpyrue MpoTUB Mpe3ujeHTa [py3uu», KOTOpOoe Kacaloch
cobcrBennoctu IIpodcoro3oB, mnpu3Ham HMCTHAMH YJICHOB
IIpodcoroza. Ilo pmeny «I'paxnane: Jlesan Illapamennnse,
Jasun Luknaypn, Tenrns I'aueumnanse m Tenrus Uxamase

KoHcTaHTHHD KoncranTuu?

npotuB npesupenta ['pysun» (Ne 1/3/113, 25 nexadps, 2001)
OIHA YacTh Cyaeil KOHCTHUTyUHMOHHOTO Cyma TakKe MpU3HAET
npaBo codcrBeHHOCTH WwieHOB JJOCAA®D Ha ero MMyIiecTBo.
B 1OpoTHBOMONIOKHOCTh 3TOMY KOHCTHUTYHHOHHBIH Cya B
onpenenenun (Ne 1/14/335) or 25 urons 2005 roga B cBsA3M C
nckoM Accambien TOMIMCCKOTO YHUBEPCUTETA OTMEYAET, YTO
HEJb3sI OTOXACCTBISITH APYT C APYTOM TpaBa FOPHUANIECKOTO
nuna Accambiess TOMIMCCKOTO yHHUBEPCUTETa M €€ UIICHOB,
KaXIblll CyOBEKT SIBISICTCS HOCHTEIEM COOCTBEHHBIX MpaB.
Koncruryunonusiit cyn B pemenuu ot 29 supaps 1998 roga
o peny «tOpuii Kupakocsin, Criupuon BaprausH u apyrue
nporuB [lapnamenra Ipy3uun» taxxke 3awirodaet, 4yro «00O,
koTopoe Qopmupyercss 100pOBONBHO,
COGCTBCHHUKOM AMyIIECTBA H  €ro
samumaer crarbs 21 KI, kak u mawboe apyroe ¢usudeckoe
auno. MMymecTBo, KoTopoe MapTHEPHI BHECHU B OOIIECTBO,
HEe c031alT UX OOIIyI0 COOCTBEHHOCTh U Ha 3TO HUMYIICCTBO
HE PacnpoCTPaHsIOTCsS HOPMBI, yCTAHOBJICHHbIE [ pakaHCKUM
Komekcom Ha obmiee uMymecTBo. VIMyIIecTBO IOPHANIECKOTO
JHIa €CTh COOCTBEHHOCTh IOPUAMYCSCKOTO KA KaK CyObeKTa
[paBa, a He ero Y4YpPEeIUTelsl HIIH ero yYaCTHUKOBY.

8 Becapuon 3ouasze. KOHCTUTYIHOHHBIH KOHTPOJIb U MOPSIIO0K
nennocteit B I'pysun, T6., 2007, c. 115.

9 CM. tam xe, c. 99.

caMO CTAaHOBHUTCHA

BHECEHHOTO TaKxKe
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TeJIbHBIM. KOHCTUTYLIHOHHO-IIPAaBOBOE IOHUMAaHUE
COOCTBEHHOCTH TOpa3lo LIHUpE, YeM Tpa)KaaHCKO-
npaBoBoe. B ocHoBe GopmMupoBaHHs crienuaibHO-
ro, KOHCTUTYLMOHHO-IIPABOBOIO HMOHHUMAaHHS Jie-
KUT MHEHHE O TOM, YTO, HapsAy C 3aIUTON MpaBa
COOCTBEHHOCTH Ha Belb (34aHUS M 3eMeJbHBIN
Y4acTOK), 3HAUMUTEJIbHA TaKX€ KOHCTUTYLHOHHAs
3alIMTa UMEIOIHUX APYTyI0 UMYIICCTBEHHYIO [EH-
HOCTH NpaB. MHEHHE, YTO KOHCTHUTYIIMOHHOE II0-
HUMaHUEe COOCTBEHHOCTH LIMPE, YE€M IPa’kKJaHCKO-
MpaBoOBOE, IPU3HAHHO OCCCIIOPHBIM U HE SIBISCTCS
MpeMETOM pacCMOTPEHHUS B IpejiaraeMoi pado-
te. !0

[lonarne coOCTBEHHOCTHM B LMBHJIBHOM IIpaBe
n e¢ KOHCTUTYUHMOHHO-NPABOBOE MOHUMAaHHE HE
TOJIBKO HE IIPOTUBOPEUAT APYT APYTy, a HA00OPOT,
JOTOJHSIOT Apyr npyra. Kak ormeuaer becapuon
3oua3e, UMEHHO Tpa)KJJaHCKOE MPaBO OMpeaesieT
cyocTanmuio cobcTtBeHHOCTH. EE muBUIBHOE CO-
JepkaHue — ocHOBa (Y OPMUPOBAHUS KOHCTUTYLU-
OHHOTO NOHATHUA. HacTHOe NmpaBo AAET OTBET Ha
BOIIPOC, YTO €CTh COOCTBEHHOCTH, a KoHCcTUTYUS
- KaKOBbI TapaHTHH 3aLIUThl 3TOH COOCTBEHHOCTH.
CymuaocTh npuszHanHoii Konctutynuer coOCcTBEH-
HOCTH 3aKJIFOUAETCs B €€ 3aIlUTE OT TOCYLapCTBEH-
HOTO BMENIaTeIbCTBRA. !

[ToHaTHE UMYIIECTBEHHOTO MPaBa JOIKHO OBITh
MOHATO B €0 NPSIMOM CMBbICIIE, KaK CyOBEKTHUBHOE
YacTHOE MPaBO, MMEIONIEe MaTepUAIbHYIO IEH-
HOocTh. K 9TOMY mpaBy HE OTHOCHTCS HIAHC TMOJY-
YeHHS W yclexa MPOCTOW MPUOBLIH, KOTOPHIA HE
obpen emé GpopMbl KOHKpeTHOTO npaBa. HTEpec-
HbIE Ka3ychl OTHOCHUTEIBHO MPOOIEMBI pa3rpaHu-
YeHHUs IpeasiaraeT NnpakTuka KoHCTUTyHHOHHOIO
cyna I'epmanun.'?

[IpaBo cOOCTBEHHOCTH Kak rapaHTus CyObeK-
THBHOTO IIPpaBa 3allMILaeT NPaBO COOCTBEHHHUKA Ha
MMYILECTBO, @ HE UMYLIECTBO Kak TakoBoe.'’ Kon-
CTUTYIMOHHAsI TapaHTUsI COOCTBEHHOCTH TOJpa-
3yMEBaeT MPaBO YEJIOBEKA, a HE UMYIIECTBEHHYIO
rapaarui. '

10 Cm. Tam xe, c. 116-119.

11 CMm. Tam ke, c. 95-98.

12 Cwm. F. Ossenbuhl, Staatshaftungsrecht, 1998, c. 163.

13 Ipsen, Staatsrecht II, 2003, Rn. 608.

14 Cum. JleBan M3opus. Kommentapuii ct. 21 KI. B xu. JleBan
N3opust, Koncrantune Kopkenusi, Koucranrune KyOnamsum,
I'mopruit  XyOya. «Kommenrapuit Koucturyuum I'pysumn.
OcHoBHBIE TIpaBa U cBOOOABI yenmoBekay. 16., 2005, c. 145-
146.

0) KoncmumyyuoHnHbvie capanmuu Ha npago mpe-

bosanus cobcmeeHHoCmu.

CHOpHBIM SIBIISIETCS BONPOC, HACKOIBKO KOHC-
TUTYIIMOHHBI TapaHTHHU HA TpeOOBaHWE 3aIIUTHI CO
CTOPOHBI T'OCyAapcTBa Ha OCYIIECTBICHHE TaKO-
r0 MEpPONPHUSITUS, KOTOPOEC MMEET MaTepHaIbHYIO
IEHHOCTH.

CoBpeMeHHOE COIMaJbHOE TOCYAapcTBO OepeT
Ha ce0si OTBETCTBEHHOCTh OKAa3bIBaTh ITOMOIIb
OTpeZIeNIEHHBIM CJIOSIM HaCeJeHHs B TIpeojoiie-
HAM TeX TPYAHOCTEH, KOTOpble BbI3BaHBI Oe3pa-
Ooruilei, 60JIe3HBIO, BO3PACTOM HMIIM HECUYACTHBIM
caydaeM. Ecim B Takux cirydasix OCHOBaHUEM JUIS
OKa3aHUs MaTepHalbHOH MOMOIIM CYUTATH CO37a-
HAE€ MUHUMAJIBbHBIX YCIIOBHH CYyIIECTBOBAHUS, TO
BO3HHMKAET BIIEUATICHHE, YTO 3aKJIOYEHUE TpaBa
TaKoro TpeOOBaHHS B PaMKH KOHCTUTYLHOHHOU
rapaiTuu coOCTBEHHOCTH ompasaaHHo. C apyroi
CTOPOHBI, 3TO cepa YImopsiAoueHUs TPUHIINIIA CO-
LUAAJIBHOTO FOCYAapCTBa, KOTOPBIM MOXET AaTh ra-
PaHTHIO HA MUHUMYM CylecTBOBaHMS. [10CKOIBKY
KOJIMYECTBO HEOOXOAWMBIX IS CONMAbHOU cde-
pbl GUHAHCOBBIX CPEACTB 3aBHCUT OT KOJIMYECTBA
MOCTYMAMIINX OT HAJOTOB CPEJACTB, MOCTONBKY
HEBO3MOXKHO CO3JaHHE KOHCTUTYIHOHHBIX TapaH-
THH COUMATbHOW 3allMTBI, HUMEIONIMX BBICOKHE
cTaHaapThel. Ecu mpuHATH BO BHUMaHUE TOT (PakKT,
YTO KOHCTUTYIIHOHHBIE TAPAHTHUH IIpaBa cOOCTBEH-
HOCTH CO3JAI0T PaMKH ONpElesIeHUs] pa3Mepa Ha-
JIOTOB, OBLJIO OBl MapaJOKCaJIbHO Ha OCHOBAHUU
OIHOU W TOW ke cTaTbW TpeOOBaTh rapaHTHUH CO-
LUAAJIBHON 3alIMTHl M, OHOBPEMEHHO C 3THUM, OT-
paHUYUBATh MPUTITUBAHUE HEOOXOMMMBIX (UHAH-
COBBIX CPEJICTB JJISI 3TOTO MEPONPHSITHS.

BrisicHsIT BOIpOC pacnpoCTpaHEHUS! KOHCTHTY-
NAOHHBIX TapaHTUH Ha mpaBo TpeboBaHUsS coOC-
TBEHHOCTH, B TEPBYIO OdYepeab, CIEeNyeT IMpOBe-
pUTH, BO3HHUKIIO JIM yXe NpaBo TpeOOBaHUs, WU
JIeJI0 KacaeTcsi OKMUJIaeMOoro B OyaylieM MpenMy-
mecTBa. Ecnu BBIABIAETCS KOHKPETHOE, HOCAIIEE
MaTepUalibHYI0 LEHHOCTh MPaBoO, TO CIEAYET yC-
TaHOBUTH, CIIYXKUT JIK 3TO NpaBo chepe «IUIHO-
ro TOJIb30BaHMA» €T0 ajapecara. TOIbKO B cirydae
OJHOBPEMEHHOTO HAJUYUsS ITUX JABYX MPEINOCHI-
JIOK MOXET OBITh UCIOJIB30BaHA KOHCTUTYIIHOHHAS
rapanTus COOCTBEHHOCTH KaK MaciuiTad 3aliuThl
npaga.

Koncturtynnonsas COOCTBEHHOCTH
mojpasyMeBaeT e€ 3alluTy OT MOCsIraTelbCTBa,
unu e€ HeraTHUBHYIO CTOPOHY (status negativis), u

rapaHTus
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HE OCMBICIMBAET COOCTBEHHOCTH KaK IpaBo Tpeoo-
BaHUS MUHUMYyMa CyIIeCTBOBaHHUS. "

8) llosepumenbnocnocobnas coocmeeHHocms

Koncturyunonnoe nmoHuManue COOCTBEHHOCTH
Mo/ipa3yMeBaeT JIOBEPHTEIHLHOCIOCOOHYI0 cO0C-
TBEHHOCTb. JTO BbITeKaeT U3 ctatbu 21 KoHctury-
uuu ['py3un, cornmacHo kotopoir «CoOCTBEHHOCTH
A IIpaBO HACIEOOBAaHUS MPU3HAIOTCI U TapaHTH-
pytotcsi»y. Ilpenmer 3amMUThl YKa3aHHON HOPMBI
COCTaBJIsIET COOCTBEHHOCTh, 3aKOHHOCTb KOTOPOH
OeccriopHa. C 3TON CTOPOHBI HHTEPECHO PEIICHUE
KOHCTUTYLHOHHOTO CcyJa 1Mo OZHOMY U3 jaen,'° rie
MpEIMET CIOpa - COOTBETCTBUE HOPM, YIIOPSAI0UH-
BarOmiux JUIICHUC COOCTBEHHOCTH HE3aKOHHOTO U
HEO0OCHOBAHHOTO UMYIIECTBA {OJDKHOCTHBIX JHLL,
u e¢ Oe3Bo3Me3qHas mepepada rocynapctBy, Kon-
CTUTYLIMH, B YaCTHOCTH, MpaBy COOCTBECHHOCTH.
Kak ormeuwaer cyn, «IIpu nmumennn co6CcTBEHHOC-
TH HE3aKOHHOTO U HEOOOCHOBAHHOTO MMYILECTBA
JOJXKHOCTHBIX JIMI U ero 0€3BO3MEe3/IHO nepegaue
roCyAapCcTBY CIIOPHBIM SIBISETCS HE CYLIECTBOBA-
HUE OOLIECTBEHHOW HYXJABI MJIM HEOTIIOXKHOU He-
00XOAUMOCTH, a 3aKOHHOCTh U OOOCHOBAaHHOCTH
NMYILIECTBA, WM PACIpPOCTPAHEHHUE PAMOK KOHC-
TUTYLMOHHOW 3aLIUThl COOCTBEHHOCTH Ha JAHHOE
nMmyiecTBo». [lo MHeHHIO cyaa, 00sI3aTeabCTBO
COOTBETCTBYIOIIETO BO3HATPaXKICHHUS,
ycTaHoBlIeHHOro mnyHKToM 3 crtatbu 21 KoHc-
TUTYnuu ['py3un, pacmpocTpaHsercs Ha Hpuoo-
PETEHHOE 3aKOHHBIM YTEM HUMYILECTBO, IIPaBO Ha
COOCTBEHHOCTb KOTOPOTO OECCIOPHO M HE MOXKET
pacopoCTpaHsaATbCA Ha OTHOLICHMS, CBA3AHHBIC C

BBITIJIATBI

JMATIeHNEeM HE3aKOHHOW W He0OOCHOBAaHHOH co0OcC-
TBEHHOCTH, TaK KaK B 3TOM cCllyyae CUYUTaeTcs,
YTO MpPEAMET CIopa COCTaBJIsSE€T MMEHHO IPaBO
COOCTBEHHOCTH W €r0 CYIIECTBOBAaHHE CTABHUTCH
nog comHenue. Cya cuMTaeT, 4YTO B 3TOM ciydae
HCJIB3sd NPOBEPATH KOHCTUTYLUHMOHHOCTDL JIMIICHUSA
COOCTBEHHOCTH, OCHOBBIBASICh Ha MTYHKTE 3 CTAThH
21 Konctutyuuu.

KonctutynuonHusiil cyn I'py3un yKa3zaHHBIM pe-
IEeHNEeM TPU3HAJ, 9TO KOTJa CIIOPHO caMo MpaBo
COOCTBEHHOCTH M COMHHUTEJIBHO €ro CyLlecTBO-
BaHHe, TO KOHCTUTYIIMOHHOMY CyJy HEYero pac-
CMaTpHUBaTh, MOCKOJbKY cTaThéN 21 KoHcTuTyuu
I'py3un npusHaércs u obecrieynBaeTcsi HE COMHU-
TeJIbHAasE COOCTBEHHOCTh, & COOCTBEHHOCTH, KOTO-

15 Ipsen, Staatsrecht 11, Grundrechte, 2003, Rn. 694.
16 Pemrenne Ne 2/5/309, 310, 311 ot 13 uronst 2005 roxa.

past croco0Ha MMETh 3alllUTy W BbHI3bIBATH JOBE-
pue."’

2. Pamxu orpanudeHus mpaBa cOOCTBEHHOCTH

l'apantupoBannoe crarséii 21 Koncrutyuuu
I'py3un mpaBo cOOCTBEHHOCTH He sIBIsieTcsi abco-
JIIOTHBIM U OTrpaHU4YeHHbIM. IIyHKT 2 yka3zaHHOU
CTaTbU JIONMYCKAET BO3MOKHOCTh OIPaHHYEHUS
npasa.

a) Koncmumyyuonnas onpasdannocms 02paHu-

yenus cobcmeenHnocmu

Ju1st Toro 4ToOBI TUIIEHHE COOCTBEHHOCTH KOH-
CTUTYLUHOHHO-NIPABOBBIM NyTEM OBLIO OmpaBaaH-
HO, HEOOXOJIUMO €ro YMopsAoueHue MOCPECTBOM
n3nanus GopMajIbHOIO 3aKOHA. JTO BBITEKAET M3
crarbu 21 Konctutynuu I'py3un, cornmacHo KOToO-
poll nuuieHue COOCTBEHHOCTH JONMYCTUMO TOJIb-
KO B IPSIMO YCTAHOBJICHHBIX 3aKOHOM ClIy4yasX U
TOJIBKO B LENAX OOIIECTBEHHOW HYXIbl. YKa3aH-
Hast HopMa TpeOyeT He TOJIbKO COOTBETCTBYIONIETO
BO3HArpaxAeHUs 3a JIUIIEHHE COOCTBEHHOCTH. TOT
3aKOH, KOTOPBIH AOMyCKaeT JHUIIEHHE COOCTBEH-
HOCTH, TOJDKEH MpeaycMaTpuBaTh U MOPAIOK, U
PaMKHU OCYIIECTBIECHHS COOTBETCTBYIOIETO BO3HA-
rpaKJIeHUs.

OTOT KOHCTUTYIMOHHBIN MOPSAAOK UMEET TPOWi-
HYIO0 (QYHKLOHIO: 1. CIy’)XMT 3aliMTe I'pakIaHUHA,
MIOCKOJIBKY  yCTAaHABJIMBAa€T COOTBETCTBYIOIEE
BO3HAarpakJeHWe Kak TMPEANOChUIKY JIHIICHUS
COOCTBEHHOCTH; 2. CIYXHUT HpEeAyNpeKICHUEM
3aKOHOJATEN0, TaK KAaK BMEHSET eMy B 00s3aH-
HOCTh YMOPANOYUTH MOPSIJOK COOTBETCTBYIOIIIE-
ro BO3HArpaxkAeHus camoMmy; 3. uMmeeT (yHKIIHIO
OompeJeNIeHNs] KOMIETEHLIMH, TaK KaK IpUCBAauBaET
[TapramMeHTy KOMIIETEHIIMIO COOTBETCTBYIONIETO
BO3HAIpaxkJACHUS.

B ciyyae numieHus 3aKOHHOHW COOCTBEHHOCTH
JOJOKHO OBITH COOTBETCTBYIOIIEE BO3HATpaxkjie-
Hue. Pasmep Bo3HarpaxieHus omnpeneisier Cyn.
DTO MOJOKEHUE HE CleAyeT NOHUMATh Tak, OyATO
Cy[, HapsJly ¢ 3aKOHOAAaTeJIeM, UMeeT IPaBOMOYHe
HE3aBUCHUMO ONpPEAENSITh Clydau JHUIIEHUs colc-
TBeHHOCTH. [logoOHOE NMOHMMaHWEe HOPMBI HPO-
THBOPEYUT BBINIEYKAa3aHHOM MpeporaTuBe 3aKOHO-
narenst B 3Toil cdepe. Mcxons u3 atoro, ciemayer
yCMaTpuBaTh poOjb Cyda B IMPUHSATHU COOTBETC-
TBYIOI[MX PENIEHWIl Ha OCHOBAaHWM HOPMATHBHBIX

17 Cm. becapuon 3ounze, «KOHCTUTYHHOHHBIII KOHTPOJb H
nopsgok nenHocrei B ['pysun». T6., 2007, c. 97.
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aKTOB, PETyIHUPYIOMHNX JHIIEHHE COOCTBEHHOCTH
U YCTAaHaBJIMBAIOIIUX COOTBETCTBYIOIEE BO3HA-
rpaXkJeHue.

Yacte 3 crarbu 21 Konctutynuum I'pysum yc-
TaHaBJIMBACT, YTO JIMIIEHHE COOCTBEHHOCTH BO3-
MOKHO JJIs1 OOIIECTBEHHON HYXIBI. DTOT MOCTY-
JIaT UCKJIOYAeT JIUIIEHHEe COOCTBEHHOCTH B TTOJIB3Y
YaCTHOTO WM (UCKAIBHOTO MHTEpeca HOCHUTENs
nyOnuaHOU BiacTu. JlumeHne cCOOCTBEHHOCTH B
MOJIb3y YaCTHOTO JHIA (C HEeNbl0 yIy4IIeHHus KO-
HOMHUYECKOTO IOJOXKEHHUSI CTPaHbl WIM CO3AaHUs
paboyux MecT) He MPOTHUBOPEUUT TrapaHTUPOBAH-
Homy KoHcTuTynueld mpuHUUNY 3allUThl IpaBa
COOCTBEHHOCTH, €CJIM MOCPEICTBOM 3TOrO JOCTH-
raeTcs HaMmeudeHHas IMeib (HeoOxomumas oOIie-
CTBEHHAs HYXJa).

0) punyun copasmeprnocmu

IIpuHUMIT COpa3sMEPHOCTH, KOTOPBIM ABIsETCS
BaXXHEHIIMM IPUHIIUIIOM MIPABOBOTO rOCyIapcTBa,
o0najaet CKOBBIBaIOIIEH 3aKOHOATEN s QYyHKITEH.
3aKoHOJaTeNbHAsI HOpMa, YIIOPSA0YNBAOIIas BO3-
MOXHOCTh OTPAaHUYCHHS IIpaBa COOCTBEHHOCTH,
JOJKHA OBITH CPEACTBOM JOCTHIKCHHUS Ieu. BTo-
pOH dJIEMEHT MPHUHIUIIA COPA3ZMEPHOCTH — ITO TO,
YTO HOPMATUBHOE YHOPSAJOYCHHUE JOJKHO OBITh
00s13aTENILHBIM  JJIST
nenu. M TpeThe, BBI3BAaHHOE HOPMATHBHBIM YIIOPSI-
JIOYCHUEM OTPaHUYCHHE MPaBa JIOJIKHO HAXOUTh-

NOCTUKEHHUS HaMeUYCHHOH

Cs B HPOMOPIMOHANBHON 3aBHCHMOCTH C LEJIBIO
OrpaHUuYEHUS.

CyIIHOCTh MPHUHIKIA COPa3MEPHOCTH 3aKOHa,
OTrpaHUYHMBAIOIIETO PABO COOCTBEHHOCTH, 3aKIIHO-
yaeTcss B aJE€KBaTHOM MpPEIyCMOTPHUTEIBHOCTH,
C OJHOU CTOPOHBI, MHCTHUTYTa COOCTBEHHOCTH H
JUYHOCTHOM TapaHTHUU COOCTBEHHOCTH U, C JIPYy-
roi CTOPOHBI, COLMAILHOM CKOBBIBAHUU COOCTBEH-
Hocrtu.'®

IV. CxoaHoe ¢ JuieHHEeM COOCTBEHHOCTH

BMeIlaTeJbCTBO

Kak ™Mbl yxe oTMeTHsH, 00s3aTelibHasi Mpej-
MOCBUIKA KOHCTHUTYIIMOHHOTO OTpaBIaHUS JIH-
mIeHuss COOCTBEHHOCTH — 3TO €ro 00s3aTeIbHOE
OCYIIECTBJICHUE HAa OCHOBAHWUM 3aKOHA, KOTOPBIH
YIOPSAOYNAT BUJ W PaMKH JUMICHUSA. 3aKOH, KO-
TOPBIM JOMYCTHT JHIICHUE COOCTBEHHOCTH 0€3
COOTBETCTBYIOIIETO0 BO3HATrPaXJCHUs, OyJeT Mpo-
tuBopeunTh Konctutyuuu. Crates 21 Koncru-

18 Ipsen, Staatsrecht 11, Grundrechte, 2003, c. 208.

tynuu ['py3unm oOecriedmBaeT COOTBETCTBYIOIIEE
BO3HArpaxkJeHue, KoTraa HaJIHUI0 3aKOHHOE JIMIIe-
HHe CcOOCTBEHHOCTH. Ecim Her ymopsaouuBaio-
el COOTBETCTBYIOIIEE BO3HATPaXIECHHE HOPMBI
(MM mocsraTenbCTBO HA COOCTBEHHOCTh HE3aKOH-
HO IO KaKOW-THOO MpHUYMHE), B TAKOM CJIydae MBI
MMEEeM JIeJI0 C HE3aKOHHBIM MOCSITaTelhCTBOM Ha
COOCTBEHHOCTb, a HE C JINILIEHHEM COOCTBEHHOCTH,
ymopsimoueHHo dacTeio 3 ctatbu 21 KoHCTHTY-
uuu I'py3un.

B caydae He3aKOHHOro MOCATaTe]bCTBAa Ha
COOCTBEHHOCTH ajpecar 0053aH UCIOJIb30BaTh TO
MpoIecCyalbHO-TIPABOBOE CPEJACTBO 3aIIUTHI IIpa-
Ba, KoTopoe obOecnedyuT 3((PEeKTHBHYIO 3alIUTY
npasa. AqMuHucTpaTuBHBIN [Iponeccyansubiii Ko-
nexc I'py3nn ycTaHaBIMBaeT BUABI HCKOB, KOTOPHIE
CBSI3aHBI C IPAaBOBBIMU (QOpPMaMH JESITEIbHOCTH
aJMUHHUCTPATUBHBIX opraHoB. J{ns mpaBoBoit dop-
MBI KaXXJOW JesITEeNbHOCTH TMpeaycMaTpUuBaeTCs
COOTBETCTBYIOIIEE CPEJICTBO 3aIIUThI IpaBa (KCK).
AnvmunuctpatuBHbii  Ilpomneccyanpubiii  Kogexc
npenyiaraeT He TOJBKO PENpecCHBHBIE, HO U TIpe-
BCHTHBHBIC CPEACTBA 3alIUTHI MpaBa. Y4HUTHIBAs
YKa3aHHO€, Ha NepBbIil B34, CO3/1a€Tcs BIevar-
JIEHWE, 4TO He OCTaETcs MecTa sl IPUMEHCHUS
WHCTUTYTa «BMEIIATEIbCTBA, CXOJHOIO C JUIICHU-
€M COOCTBEHHOCTHY.

B kaxaoqHEeBHON KM3HU 4acThl Cllyyau, Korja
CTOpPOHE COOCTBEHHHMKA HEBO3MOXHO H30€KaTh
Bpe/ia ¢ MpUMEHEHHEM MPOIeCcCyaTbHO-IPABOBOTO
CpeJCcTBa 3aIHTH MTpaBa. B aTom ciryyae, HECMOT-
ps Ha TO (MJIM UMEHHO MOTOMY),!” UTO mocsATarelib-
CTBO Ha COOCTBEHHOCTb MTPOUCXOJIUT BHE 3aKOHHBIX
OCHOBAaHHUI, BBIIJIATAa COOTBETCTBYIOLIEH KOMIICH-
callMM CTaHOBUTCS HeoOXoaumMoOCTbhIO. [IpaBoByro
OCHOBY OCYIIECTBJICHUSI YKa3aHHOTO BO3Harpax-
aeHust co3naér He nyHKT 3 crarbu 21 KoHcTuty-
uuu ['py3un, a HHCTUTYT, «CXOJHOTO C JIMIICHUEM
COOCTBEHHOCTH BMEIIATENIbCTBa», CHOPMHPOBAB-
HIMICS B paMKax Cyaeickoro mpasa.>’

19 Crapas cyneOnas npaxtuka ['epmanun (BGHZ 6,270,290)
cunMTaga OCHOBAHHEM JJIs BO3MEIIEHUS Bpeaa MyHKT 3 cT. 14
OCHOBHOTO 3aKOHa C TOM apryMeHTalMeH, YTO €CJIU B ciyyae
3aKOHHOTO MOCSTaTelbCTBA HEOOXOAMMO COOTBETCTBYIOLIECE
BO3HArpaxJeHue, 3T0 TeM Oojee 3HAYUTENbHO B Ciydae

KoncTurynnonHsIM  cynom
lepmManun 5TOT mMOAXOA OBLT OTBEPrHYT, XOTA cyaeOHas
MpakTUKa He NMPUMEHEHHUS] HHCTUTYTa
MoJJOOHOr0 BMEIIATENLCTBA JIMIIEHUS COOCTBEHHOCTH, a
H3MEHMJIA ero 000CHOBaHHUE.

20 Cm. JleBan M3zopus. Kommenrapuit ct. 21 KI. B ku. JleBan
W3opus, Koncrantuns Kopkenus, Koncrantuns Kyonamsuiu,

HE3aKOHHOI'0 IIocAraTrcjabCTBa.

OTKa3ajgaCcb OT
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V. KOHCTUTYHHMOHHBIH KOHTPOJIb HAJ HAPY-

IIeHNeM NMpaBa cOOCTBEHHOCTH

[MoanmyHkT «a» myHkTa 1 crtarsu 39 opranudec-
Koro 3akoHa «O KoHCTUTYHHMOHHOM CyJlie» IpucBa-
HBaeT mpaBo oOpamarbesi ¢ uckoM B KoHCTUTYH-
OHHBIN Cya QU3UYECKUM H IOPUIUUCCKUM JIHIAM,
«Ecnu OHM CYUTAIOT, UYTO HAPYyIIEHBI UJIU, BO3MOXK-
HO, HEMOCPEACTBEHHO OyAyT HapyUICHBI IPU3HAH-
ueie [maBoit Bropoit Konctutyuuu I'py3un ux npa-
Ba ¥ cBOOOIBI». B mporecce mpoBepku TpeboBaHUS
oTHocuTenpHo cratbu 21 Koncturyuum I'pysun
Ba)XKHO MO3HaHUE KOHCTUTYIIHOHHO-TIPABOBOTO TO-
HHUMaHHUs COOCTBEHHOCTH, UTO, KaK IIOATBEPXKIAeT
cyneOHas MpaKkTUKa, 4aCTO HEe CTOJb YK MpocTo.?!

[Ipu ocymiecTBIeHHH KOHCTUTYLIHOHHOT'O KOH-
TPOJIsL HAJl HapyLIEHUEM IIpaBa COOCTBEHHOCTH, B
MEpBYI0 OYepe/b, CIEAYET YCTAaHOBUTH COJEpKa-
HHE W paMKH cdepbl 3alUTHl MOMPAHHBIX TPaB.
3aTeM clielyeT YCTaHOBUTHb (AKT OTIpaHUYEHUs
NpaBa M, HAKOHEI], KOHCTUTYIIMOHHOE ONpPaBIaHUE
OTpaHUYCHUS.

3aciyxuBaeT BHUMaHus pemieHune Koncturyuu-
oHHOTO cyna I'py3um ot 25 mapra 1997 roga mo
neny «Jlesan IlypuxBanunsze npotus Ilapnamenra
I'py3un». Ucren cu€n aHTUKOHCTUTYLIMOHHOMU CTa-
1p10 154 Xunumnoro Komekca, xotopas naBana
COOCTBEHHUKY MpaBO MpepBaTh 3aKIIOYEHHBIN C
apeHJaTOpOM Ha HEOTPAaHMYECHHBIH CPOK JOTOBOP
TOJBKO B TOM CJIydae, €CJIU CyJl yCTaHaBIUBAJ, YTO
KUIbE TpedyeTcss caMoMy COOCTBEHHHMKY W HJie-
HaM €ro CeMbHU IS INYHOIO IOJb30BaHHUS.

[Ipu onpenenenun conepKanusi U paMoK cepsl
3alIUTHl COOCTBEHHOCTH apeH0AaTess BO3ZHUKAET
BOIIPOC, UMEET JIU apeHA0aTeIb aOCOMIOTHOE IIpa-
BO PacTOPTHYTh JOrOBOp 00 apeHjae B COOTBETC-
TBUU C COOCTBEHHBIM JKEJIaHWEM HJIM OH 00s3aH
npeaycmoTpers ctarbio 154 Kunumnoro Kogekca,
KOTOpas yCTAHaBIMBAET, YTO OH JOJIKEH J0Ka3aTh,
YTO CAaHHasi B apeHay COOCTBEHHOCTH TpelyeTcs
eMy s JIMYHOIO Ioib30BaHUsA. Bmecre ¢ Tew,
apeHjonarenb 00g3aH 3a TpU Mecsila Brepén npe-
OyTpPEeIuTh apeHaaTopa 0 pacTOPKEHUHU JOroBopa
apenabl. OTBevas Ha 3TOT BONPOC, Mbl HCXOJUM U3
xapakTtepa o0bekTa coOcTBeHHOCTH. B paccmar-

I'mopru  Xyb6ya. Kommenrapuit Koncturyuuun I'pysum.
OcHoBHbIE MpaBa U cBOOOABI YenoBeka. T6., 2005, c. 159.

21 Ananus cyaeOHoit mpaktuku cM. JleBan U3opus. Kommenrtapuii
crateu 21 KI'. B ku. JleBan M3zopus, Konctantuns Kopkenus,
Koncrantuns KyOmamsuiu, I'mopru XyOya. «Kommenrapuit
Koncturynun I'py3un. OcHOBHblE T1paBa H  CBOOOABI
genoBekay. T6., 2005, c. 160-173.

pHUBaEeMOM cCilydae UMEeM JIeJ0 C TaKUM 00BbEeKTOM
COOCTBEHHOCTH, KOTOPBIH 3aTparuBaeT 4yXOd MH-
Tepec, T.e. UHTepec aperaaTopa. CoOOTBETCTBEHHO,
MpaBO apeHaoJaTeNss Kak COOCTBEHHHKA ITOJIBEP-
raercsa OonpeaeaEHHOMY OIPaHMYEHHUIO U MOITOMY
chepa 3amuUTH ero COOCTBEHHOCTH OKAa3bIBACTCS B
OINPENCIEHHBIX paMKaX.

3/1ech Mbl MO)KEM UMETH JI€JI0 C OTPAaHUYEHUEM
npaBa, TaK KaK 3aKOH, B YaCTHOCTHU cTaThs 154 XKu-
numHoro Kogekca I'py3un, ycTaHaBiIuMBaeT ciyyail
1 YCJIOBUS OTpPaHUYEHUS apeH0AaTeNs.

KOHCTI/ITYHI/IOHHOCTI) OrpaHUYCHUSA ITpaBa JOJIXK-
Ha OBITH TPOBEpPEHA HA OCHOBE MyHKTA 2 cTaThu 21,
KOTOpBbIH c030a€T (QopManbHYI0 OCHOBY OrpaHHU-
yeHus coOctBeHHHMKA. OrpaHuYeHue npaBa codc-
TBEHHHUKA JONYCTUMO B ONPEAEIEHHOM 3aKOHOM
cilydae U B yCTaHOBJIEHHOM nopsaake. C 3Toi Tou-
KW 3pCHUA OTPAaHUYCHUC coOCTBEHHHKA KOHCTUTY-
IIMOHHO OoMpaBJaHHo. YTO KacaeTcss MaTeprualbHOMN
CTOPOHBI 3TOM HOPMBI, MU KOHCTUTYLHOHHOCTH
eé colepkaHUsl, 3TO JIOJKHO MPOBEPATHCS C yué-
TOM NOpUHIUNA cOopa3MepHOCTH. KOHCTHUTYyUHOH-
HBIH CyZ OJKEH ObUI JaTh OTBET Ha BOIIPOC, apEH-
JoJlaTeslb OTpaHUYeH JIM B CBOEM TpaBe Ooliee, 4eM
mepa ctarbu 154 Kununinoro Koaekca.

Koncturyunonssiii cyn cuén uckoBoe TpeboBa-
HHUE OCHOBATEJIbHBIM U YJOBJIETBOPHUI ero. B pe-
LIEHUH CyJla CKa3aHo, 4yTo cTarhs 154 XununiHoro
Konexca I'py3un orpanuvyuBaeT mpaBo cOOCTBEH-
HUKa, TTOCKOJIbKY COOCTBEHHHK 00lagaeT MpaBoM
BJIAJICHUSI, MOJIb30BAHUS U PACIHOPSIKEHUS CBOUM
MMYILlECTBOM. B nanHOM ke ciaydae orpaHu4uBa-
eTCsl IPaBO PACHOPSIKEHUsI COOCTBEHHUKA, TaK KaK
pacnopsbKeHHe TMOoApa3yMeBaeT pelIeHHe CyAbOBI
HMYLIECTBA CAMUM COOCTBEHHHUKOM 0€3 OTOBOPKHU
BCSKOI'O POJia YCIOBHIA.

OT0 peunieHue KOHCTUTYLHMOHHOTO CyAa BbI3Ba-
JIO CIpaBeUIMBYI0 KPUTHUKY cnenuainuctos?. Cyn
HEJIOOICHUIT COIHUANbHYI0 (QYHKIHIO apeHJ0BaH-
HOM KBapTHUPBI U, UCXOIS U3 3TOr0, OIHOCTOPOHHE
MPUCBOMII IPEUMYILECTBO COOCTBEHHUKY. [Ipu nH-
TepHpeTanuu HOPMBI Cya Bbllen 3a paMku KoHc-
TUTYLUHU, B YACTHOCTH, L€JIU NyHKTa 3 cTarthu 21,
KOTOPBIM MOApa3yMeBaeT COpa3MEpHBI y4E€T HH-
TepecoB Kak COOCTBEHHHWKA, Tak u aApyrux. OTHO-

22 Kputuky cm. Jlesan U3opus. Kommenrtapuii crareu 21 KI. B
kH. JleBan W3opusa, Koncrantunn Kopxenus, Koncrantuus
Ky6namsunu, I'nopru Xybya. «Kommenrapuit Koncturyumnu
I'py3un. OcHoBHBIE mpaBa U cBOOOJBI 4enoBeka», c. 164-
165; Cm. becapuon 3onnze. «k KOHCTUTYLIMOHHBINH KOHTPOJIb U
nopsnok uennocreit B I'pysumu». c. 103-104.
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CUTEJIBHO JI0roBOpa 00 apeHjae 3TO O3Ha4yaeT, u4To
MpaBo BIAJCHMS U MOJb30BAHUSI COOCTBEHHOCTHIO
OTHOCHUTCS HE TOJBKO K cepe 3amuThl COOCTBEH-
HHKa, HO 3aTparuBaeT ¥ HHTEPECH apenaaropa.?

3acnyxuBaeT uMHTepec pemeHue KoHcTuTyuu-
onHoro cyna Ne 1/2/411 or 19 nexabpst 2008 roga
no aeny «OOO «Pycaneprocepsucy, OO0 «Ila-
tapa Kaxu», AO «loprora», uMHIMBHUIYyaJIbHOE
npennpusitue ['usu Abaxenus «Depmep» u 000
«DHeprus» npotuB Ilapnamenta I'py3uum u Mu-
HHUCTEpPCTBA dHEPreTUKH ['py3un».

B ykazanHOM cmope 3aciyXuBaeT BHUMAaHUSA
BO3MOKHOCTb YCTAQHOBJIEHHSI COOTBETCTBHS OTpa-
HHUYEHUSI OCYILIECTBJIEHUS NMPEeANPUHUMATEIbCKON
NeATeIHbHOCTH KOHCTUTYIMOHHOMY IIpaBy co0c-
TBEHHOCTH, IIOCKOJIbKY IIPaBO CBOOOIHOIO INpel-
MPUHUMATENIHCTBA M KOHKYPEHLMH 3aIlHUIIAET CTa-
Tbs1 30 Konctutynuu I'py3un, koTopast Takxe cra-
Ja ocHOoBaHHMEM ucka. KoHcTuTyuumoHHoe mpaso
COOCTBEHHOCTH HE MOAPa3yMeBaET 3allHUTY OXKH-
JlaeMOW OT MPEeANPUHUMATENLCKONW AESITEIbHOCTH
npubsuin. Mexons u3 3Toro, poiib cyaa 3akiao4aeT-
Csl MUMEHHO B TOM, YTOOBI MPaBUIBHO YCMOTPETD, B
KaKoOW CTeNeHW Mbl UMEEeM JIeJI0 ¢ KOHCTUTYLHOH-
HBIM IIPAaBOM COOCTBEHHOCTH.

B yka3aHHOM Jefie mpeIMETOM criopa cTajla KOH-
CTUTYIIHOHHOCTD MOJIYHKTa «T» CTaThM 2 3aKOHA
I'pysun «O0 »IEKTpO’IHEPTETUKE W TPUPOTHOM
rasze» (B TOM 4acTH, KOTOpas KacaeTcs peajnu3aluuu
OonpIIeld dJIeKTPOIHEPTHH (MOIIHOCTH) IO CpPaB-
HEHHIO C ycTaHOBJIEHHbIMHU «IIpaBunamu 3neKkTpo-
SHEPreTUYECcKOoro (MOIIHOCTH) PBIHKa» 00BEMOM
Ha PO3HUYHOI'O MOTPEeOHUTEN 3IEKTPOIHEPTUH),
a Takxe nyHkra 1| crareu 7 npukaza Ne77 ot 30
aBrycta 2006 rona MUHHMCTpa 3HEpTreTUKHU ['py3un
«O06 yTBepKAECHUHM MPaBUJI IIEKTPOIHEpPreTHIEcC-
KOro (MOIIHOCTH) PBIHKa» OTHOCHUTEIHHO MyHKTa
1 u nynkra 2 ctareu 21 Koncrutynuu I'py3un u
MepBOTO MPEeAIOKEeHUs MyHKTa 2 cTaTbu 30.

[MoamyHKT «r» crathu 2 3akoHa [py3um «OO
3JEKTPOIHEPTreTUKE U MPUPOJHOM rasze» olpeje-
JISeT TOHSATHE JESTeIbHOCTH MO pacupeieseHHIo
anekTposHepruu. CornacHo ykazaHHOU HOpMeE, Jie-
SITEJIBHOCTH IO PAaCHpPENeIeHUIO 3JIEKTPOIHEPTUU
€CTh «IOJy4EHHE DBJIEKTPOIHEPTHH (MOIIHOCTH)
u3 ABYX Wi Oojee ABYX, HE3aBHUCHUMBIX APYT OT
Jpyra IMIyHKTOB IOJauM AJIEKTPOIHEPTUH, IKCIIY-

23 T'epmaHckasi cyaeOHas TpakTHKA W Hayka IPU3HAIOT [paBa
cobctBenHoctH apennaropa. Cm. Michael/Morlok, Grundrechte,
Nomos, 2008, ct. 201.

aTalMsl PAacHpeNeIUTENbHON CEeTH M pealn3auus
Oonpme ycraHoBieHHoTo «llpaBumamMu 3JeKT-
pPOdHEPTETUUECKOTO (MOIIHOCTH) pPBIHKA» O00BE-
Ma DJEKTPOIHEPTUN (MOIIHOCTH) HA PO3ZHHIHOTO
norpeburens. Ilynkr 1 crarbum 7 mpukaza Ne 77
oT 30 aBrycta 2008 roma MHUHHCTpPa dHEPreTHKH
I'py3un «O06 yTBep)IeHNU TPaBUJI DIEKTPOIHEP-
FeTUYECKOro (MOIIHOCTH) PBIHKA» YCTaHABIMUBAaCT
TOT KOHKPETHBIN 00BEM DICKTPOIHEPTHUHU, TAXKE B
cilydae peaJM3allMi KOTOPOro PO3ZHUYHOMY IIOT-
pedureno BO3MOXKHA ACSTEIBHOCTh MO paclpese-
JIeHUI0 3JeKTposHepruu. [lo nannoit Hopme, «Iis
NEeATEeJBHOCTH IO PACHPEACIICHUIO 3JIEKTPOIHEP-
TUW» COOTBETCTBYIOLIEE JIMIO JOJHKHO OCYLIECT-
BIISITH peaJM3aIUI0 3JIEKTPOIHEPTUN POZHUUHOMY
rorpeduTeno 00pbEMoM He MeHee 120 MIIH. KHIIO-
BaTT-4ac B roJ.

N3 KOHCTUTYLMOHHOTO HCKa BBIICHSAETCS, 4TO
B pe3yJbTare IEeHCTBUsS CHOPHBIX HOPM HCTLBI —
MaJlble paclpeeIUTeIbHble KOMIAHUHU, KOTOPBIE
pacupenensyin 3JIeKTPOIHEPrui0 00beMOM MeHee
120 mMaH. KBT-4, OBLTH JTUIICHBI JIMIICH3UHA HA pac-
MpeJleJIEHne DJIEKTPOIHEPTHUH, IMO3TOMY OHHU HE
JOTYCKAIOTCS Ha PBIHOK paclpeseeHus 3JIeKTpo-
sHepruu. B pesynpraTe NUILIEHUS JTULEH3UU UCT-
naM ObUIO OTPAaHMYEHO MPABO IMOJB30BaHUS MPHU-
Ha/UIeXKAITUMH UM PaclpeeTUTeIbHBIMU CETAMHU
9JIEKTPOIHEPrur 1o (PyHKUMOHAIBHOMY Ha3Haue-
HUIO, WIN OBLIO OTPAaHMYECHO MX MPABO IOJb30Ba-
HHUSI COOCTBEHHOCTHIO. B KOHCTUTYLIHOHHOM HCKeE
HCTLBl YKa3bIBAIOT, UTO cornacHo ctatbe 21 Kon-
cTUTyuuu Ipy3um 1y mogoOHOro OrpaHUYCHHS
npaBa COOCTBEHHOCTH HEOOXOJUMO CYIIECTBOBA-
HHE »HEeoOXoauMoil obmiecTBeHHOW HYXAbD». Ilo
UX YTBEPKIACHUIO, HE YCTAaHOBJICHO, KaKyI0 HEOO0-
XOJMMYI0 OOIIECTBEHHYIO HYXAY NpeJCTaBIseT
OIpenelIeHNe MUHMMAaJIbHOIO KOJIMYECTBAa peaju-
3yeMOH pacnpenenuTeNbHbIMI KOMIIAHUSIMU 3JIeK-
TPOdHEPTUH, U TIOUYeMy HeoOXoauma peajn3amus
KOHKpeTHO He MeHee 120 MIIH. KBT-4 BJIeKTPOdIHED-
rud. COOTBETCTBEHHO, MO UX MHEHHIO, CIIOPHBIE
HOPMBI IPOTUBOpEYAT MYHKTY | U MyHKTY 2 CTaThbu
21 Koncturyuuu I'py3un.

KoHCTUTYLMOHHBIN CyJ YAOBIETBOPUI KOHCTH-
TYLHOHHBIN UCK, U CIOPHBIE HOPMBbI OBLIN MTPU3HA-
Hbl HEKOHCTUTYLIMOHHBIMU OTHOCHUTEJIBHO IIYHKTA
1 n nynkra 2 ctareu 21 Koncrutynuu I'py3un u
MepBOTO MPeAIOKEeHUsI MyHKTa 2 ctaTbu 30.

OueHuBas CIOPHBIE HOPMBI 110 OTHOLIGHHUIO K
crarbe 21 Konctutyuuum I'pysun, cyn 3aocTpsieT
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BHUMAaHHE Ha B3aMMOOTHOINECHUH HpEAIPUHUMA-
TEJIbCKOM cBOOOABI U mpaBa cobcTtBeHHOCTH. Cyn
CUHMTAET, YTO HE CYLIECTBYET CBOOOIBI IPEATIPHHU-
MaTelbCTBa 03 CBOOOMHOTO M TapaHTHPOBAHHOTO
npaBa coOCTBEHHOCTH. X B3aUMOCBSI3b HACTOJIb-
KO TECHa, 4TO CYIIEeCTBOBAHUE IPaBOBOTO Ojara
OJIHOT'O OIpeNeNseTCss BTOPbIM 0larom, co CBO-
00101 COOCTBEHHOCTH accoUMHpyeTcss cB0oOOaa
npeanpUHUMATEIIS.

KOHCTUTYUMOHHBIN Cyl OLIEHUBAET KOHCTHUTY-
LHOHHOCTh CHOPHBIX AKTOB OTHOCHTEIBHO IYHK-
ta 1 u mynkra 2 crateu 21 Koncturyuuu ['py3un.
ITockonbky cyn HaéT TONKOBAaHUE YKa3aHHOW HOP-
MBI, MIOCTOJBKY OTMEUYaeT, YTO IEPBHIM MYHKTOM
COOCTBEHHOCTh NMPHU3HAETCS KaK OCHOBHOE TPaBo,
BTOPBIM K€ IIYHKTOM YCTaHAaBJIMBAIOTCS PAMKH €0
orpanndenusi. Cyl, OCHOBBIBasiCb Ha COOCTBEH-
HOW TMpAaKTHUKE, OIEHHBAET TOJOXKEHHE MyHKTa |
— «COOCTBEHHOCTD ... MPU3HAETCS U rapaHTUPYET-
Cs» KaK rapaHTHUI0O MHCTUTYTa YaCTHOW COOCTBEH-
HOCTH ¥ OCHOBHOTO IIpaBa 4elioBeKa.

IIpu mpoBepke orpaHuueHHs] IpaBa COOCTBEH-
HOCTH CyJ 00palaeT BHUMaHue Ha (QyHKIUOHAIb-
HOE,
Hecmorps HA TO, 9TO POopMaNILHO OHHM HE OBLIH
JUILIEHBI TPAaBOMOYMH Ha MOJIb30BaHUE U pacTIOps-
KEHHUE, 9TO HE 3HAYMT, YTO UX MPABO HE OBLIO OT-
PAaHMUYEHO C NpEBbIIEHHEM. Bragenue nmymect-
BOM YTPaTUT CMBICII, €CJIM UMYLIECTBEHHbIC TPaBa

oeJICBOC Ha3HA4YCHUEC HUMYyLIECTBAa MHCTIOB.

cyonekTa OynyT numieHsl copepxkanus. Comepxa-
HUE COOCTBEHHOCTH TapaHTHPOBAHO TOJIBKO TOT/AA,
KOTJa COOCTBEHHHK MOET MOJHOCTBIO OCYIIECT-
BIIAITH OCMBICJIEHHOE B COOCTBEHHOCTH IMPaBOMO-
yre B pyHKIINK 00beKTa COOCTBEHHOCTH, COTJIACHO
JeTepMUHUPOBaHHON Bose. Mcxoas u3 storo, cyn
CUHMTAET, YTO 3aKOHOJIATEeIb JIOJDKCH MTPEJTOCTABUTH
COOCTBEHHUKY BO3MOXXHOCTH NPUMEHEHHUS 10 Ha-
3HAQUCHHUIO CBOW COOCTBEHHOCTH, 4YTO, B MEPBYIO
ouepelb, Mojpa3ymMeBaeT JTUYHOE OTHOIICHHE Ca-
MOro cOOCTBEHHHKa K OOBEKTY COOCTBEHHOCTH.
VMeHHO 3TO mpeacTaBiIsieT NPOsiBICHUE COOCTBEH-
HOCTH KaK IO3UTHBHOTO COJIEpKaHUS BEIIHOIO
mpasa.

Cyn 3aocTpseT BHMUMaHHE Ha HEOOXOIMMOCTH
3alllMThl MpUHLIMUIA copa3MepHOcTH. [lo MHeEHUIO
Cy/a, OrpaHWYeHNEe KOHCTHTYLHOHHOTO MpaBa OIl-
PaBIaHHO TOJIBKO TOTJA, KOTAA JISTUTUMHAs LEIb
JOCTHXKHUMA TaKHUM o6pa30M, 4YTO HE MPOUCXOOUT
OTUYXXJEHUS MEXJy IOIBEPKECHHBIM OTpaHUYe-
HUIO 0JIaroM M HOCSIIHUM ero cyobekToM. OrpaHu-

YeHHe MOoJpa3yMeBaeT CIPaBeIJINBBINA OalaHC WH-
TEPECOB, @ HE TaKOH ciydal, KOria MECTO OJAHOTO
uHTepeca 3aHumMaetr Bropoi. [lockonbky mpenyc-
MOTpPEHHOE CIIOPHBIM aKTOM CPEJICTBO HE BHI3bIBa-
eTcsl He0oOXOUMOCTBIO, HE BUAHO, YTO HTOT MYyTh
OTrpaHHUYCHUSA IIpaBa CHHHCTBCHHBIﬁ U HEIPCIIOXK-
HBIM MyTh, HOCPEACTBOM KOTOPOTO B HAUMEHbIIEH
CTETIEHH MOIJIM OBITh OIPAaHHYCHBI MPaBa UCTIOB.
HeobxoaumocTh cpencTBa BbhI3BaHA HEOOXOIUMBI-
MH OOCTOATENbCTBAMHU, U y HEE HET JPYTroi aib-
TepHATUBHI. Takol MOJIXOA K CPEICTBY HUCKIIOYACT
HCKYCCTBCHHOCTb OTI'PAHHUYCHUSA. Bri3Bannoe He-
00XOAUMOCTBHIO OTPAHUYCHHE MOKET OBITH OIpaB-
JNaHHO MpUMeHeHueM. TOJIbKO TaKOe OrpaHUuYCHUE
OTBeYaeT TPeOOBAHUSIM MPAKTHUUECKOTO pazyMa H
TOTOBHOCTHU CyOBEKTa NMPHU3HATH MPABO OTpaHHUYE-
HUS KaK HENPEeJI0XKHYI0 HEOOXO0IUMOCTb.

Oto pemenue Koncrturynmonnoro cyna I'pysun
3aCIyKMBaeT BHUMAHUS TOCTONBKY, MTOCKOJIBKY B
HEM J1aH aHaJIu3, KOTOPBIMA OMUpAETCs HA TPUHIUI
COpPa3MEpHOCTH U MPUBOAUT K COOTBETCTBYIONIEMY
pe3ynbprary.

VI.3akJaouenune

Crarbs 21 Konctutyuuu I'py3um npusHaér u
rapaHTHpPyeT COOCTBEHHOCTh KaK OCHOBHOE MPaBO
yenoBeka. CymHocTh mpusHaBaemoil KoucTuty-
nue coOCTBEHHOCTH 3aKJIOYaeTcss B e& 3aluTe
OT TOCYAapCTBEHHOTO BMelarenbcTBa. OCHOBHBIE
9JIEMEHTHl KOHCTUTYIIHOHHOTO MOHSATHSI COOCTBEH-
HOCTH - 3TO PAacCHOpPsDKEHHE M COXpAaHEHHE CyO-
cTaHUUM. VIMEHHO B HEel HpOsBIsETCS KOHCTHUTY-
IIMOHHAS 3alUTa COOCTBEHHOCTU. TaKol MOAX0M K
MOHATHIO COOCTBEHHOCTU NPHU3HAH B I'PY3HMHCKOH
KOHCTUTYLIMOHHOHN JNOKTpHHE U npakTuke KoHncru-
TYLHOHHOTO Cy/a.

B03MOXHOCTE OrpaHHYEHUS KOHCTUTYIHOHHOTO
npaBa COOCTBEHHOCTH 3aJI0)KeHa B CAMOW BHYTPEH-
HEH CTPYKTYype KOHCTUTYIIHOHHOTO mpaBa. [IyHKT 2
crarbu 21 B ciaydae HeoOXOqMMOU 0OIIeCcTBEHHOM
HYX/Jbl 1aéT 3aKOHOJATENI0 IPaBO OTrPpaHUUYECHUS
cobctBeHHocTtu. TakuMmM oO0pa3oMm, OrpaHHYeHHE
KOHCTUTYLIHOHHOTO IpaBa 4YeJOBEKa OIPaBIaHHO
TOJILKO Ha OCHOBAHUM OOLICCTBEHHBIX HHTEPECOB.
C 3To#f TOYKHM 3peHUs pellarolnee 3HaYeHUE UMe-
€T NPUHIUI copa3MepHOCTH. OH SBIAETCS 3HAYH-
TEJIBHBIM JIEMEHTOM KOHCTUTYLIHOHHOTO KOHTPO-
ng. Ero ¢pyHKIMS — ycTaHOBIEHHE PAaMOK OTpaHU-
YEeHHS IIpaB YelOBEKAa CO CTOPOHBI IOCyIapCTBa.
Ornpenensomue 3JI€MEHTH COJAEpKaHUs YKa3aH-
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HOTO TIPUHIUIA: AOMYCTHUMOCTH, HEOOXOIMMOCTH
U COOTBETCTBHUE. 3HAUCHHE JJIs 3aKOHOAATEIbCTBA
NPUHIIUIIA COPa3MEPHOCTH, OTPAHHUIUBAIOIIETO
COOCTBEHHOCTbH, MPOSIBIAETCS, C OJHOW CTOPOHHI,
B HEOOXOIMMOCTH HWHCTUTYyTa COOCTBEHHOCTH U
JUYHOCTHOM TapaHTUU COOCTBEHHOCTH H , C JIPY-
rof CTOPOHBI, JOCTOMHOTO yuéTa COUUAIbHON CKO-
BaHHOCTH COOCTBEHHOCTH.

B npakTtuke Mmonogoro KoHCTUTYLIMOHHOTO cyza
I'py3un Hepenku ciaydau, Korna He ycTaHaBJIMBa-
IOTCS paMKHU OTPaHUYCHUS COOCTBEHHOCTHU U Ipa-
BoBOM mHTepec. C Apyroil CTOpOHBI, MOXKHO BBHI-
JIEJIUTh PELIEHUSI, B KOTOPBIX Cyl Ha OCHOBAaHUU
Oorartoro ombiTa EBpomeiickoro cyiaa paccyxiaaeT
0 TOM CIpaBeJIMBOM OajaHCE, KOTOPBIM JOJIKEH
CyIIECTBOBATh MEXOY 3allUTON MpaBa COOCTBEH-
HOCTH M OOIIMMH UHTEPECAMU.



310ynorpedsieHue mpaBoM
COOCTBEHHOCTH M YCJIOBHE
HEOTUYYKIAeMOCTH MO I'PY3MHCKOMY

U paHIy3CKOMY NPaBY

Tamap 3apanous*
Tes Jlocyeenu™*

B mpyoe asmopul ananuzupyiom 3nioynompebie-
HUe NPABOM COOCMEEHHOCHU U YCLOBUE HeOMYYIC-
oaemocmu CO2NACHO 2PY3UHCKOMY U (DPaAHYY3CKO-
my npagy. Cyovl wupoko npuMeHsaI0m nedonycmu-
MOcmb 310ynompedneHus npasomM coOCMEeHHOC-
mu 8 npoyecce pazpeuwienus coceOCKux cnopos. B
cmamve paccmMampuearomcs NOHAMUE 310VNOM-
pebaenus npagom coOCMEEeHHOCMU U Kpumepuu,
nO KOMOPBIM OHO MoOdcen Oblmb YCMAHOBIEHO,
AHATUSUPYEMCSL CEA3AHHASL CO 310YNOMpeOieHU-
eM npasom Kax (ppanyyscxas, max u epy3uHcKas
cyoebnas npakxmuxa. Credyem ommemums, 4mo
I'pasicoanckuil kodexc Ppanyuu He 3naem 3aKOHO-
damenvhotll depunuyuu 310ynompedieHusi npasom
cobcmeenHocmu, HO, HeCMOMPsL HA IMO, Qpanyy3-
CKOU I0PUCHPYOCHYUU HE COCMABULO0 MPYOd YCma-
HOBUMb 310YynompedieHue NPagom coOCMEEeHHOC-
MU 8 KOHKPEMHOM CAYYAe U CKA3amb, 4mo cooc-
MEEHHUK 310YNOmMpebasem c80uM Npasom, HA4u-
HAs ¢ M020, K020a OH UCHOAb3Yem e20 ¢ eOUHC-
MBEHHbIM HAMEPEeHUEM — HAHeCMmU 8Ped O0pPY2OMY
auyy. Uumepecrno, umo kax ¢paunyysckas, max u
epy3uncKas cyoebnas Npakmuxa 8 9mom ciydae
obpawaemcs K NOHAMUIO 3AKOHHO20 (NpuU3Hagae-
Mo020) unmepeca. B mo e spems, eciu UCHONb30-
8aHUe npasa coOCMEEHHOCMU MONCEm nepepacmu
6 3n0ynompedieHue npasom, mo coxpanenue cooc-
MEEHHOCTNU He Modicem Oblmb K8ANUPUYUPOBAHHO
Kax 3ioynompeoneniue npagom.

Omuocumenvno  cobcmeenHOCMU — UHMeEPeCeH
8ONpoOC 00 YCI068UU HEOMUYICOAeMOCMU, O KOMO-
POM HUYE20 He 2080PUMCSL 8 2PY3UHCKOU OOKMPUHE.
Moowcem 1u npaso cobcmeennocmuy 02panuyu8anb-
€5 8 OOHOM U3 CBOUX DTEMEHTNO8 — PACNOPANCEHUU?

* Tlpodeccop TOMIMCCKOTO TOCYIApCTBEHHOTO  YHHUBEPCHTETA
HKOHOMHYECKUX OTHOIICHMH, JeKaH IOPUAMYECKOro (hakynbrera
CyXyMCKOTr0 rOCYIapCTBEHHOTO YHHBEPCUTETA.

** 3aMecTuTeNb-IeKaHa opuauyeckoro Qakynsrera TOunmcckoro
rOCYapCTBEHHOTO YHUBEpcUTeTa UM. UB. [[KaBaXHIIBHIIH.

B cmamve paccmampusaiomcea cywecmeayowjue 6
2PY3UHCKOM 3AKOHOOAmenbCcmee caydau ycioeus
Heomuyxcoaemocmu — Hanpumep, 6vlKyn u 0020-
80P 0 NOJMCUSHEHHOM codepicanuu. B 3axnrouenuu
asmopuvl 0enaiom @vl800, 4mo npasuibHee, eciu,
nO006OHO (PpaHyy3cKOMy npasy, cyujecmeyioujee
6 002080pe YycClogue Heomuyxcoaemocmu 0Oyoem
cuumamuvcsi 0elucmeumenvubimM, eciu OHO HOCUM
8peMenHbll Xapakmep U onpasovléaemcs 3aKOH-
HolM unmepecom. Ilo muenuto aemopos, ecau 0o-
nycmums, Ymo YCi08ue Heomuyxncoaemocmu Oy-
0em NOCMOAHHBIM, MO MO OYeHb UCKA3UM PeXHCUM
cobcmeennocmu.

I. BBenenue

[ToHsiTHE COOCTBEHHOCTH MPOMLIO JOJITHUN MYTh
pa3Butusi. CBs3aHHBIE C COOCTBEHHOCTBIO CIIODPBI
OepyT Hauano emé B AHTHYHYIO 310xy. Hauwmnas
¢ [lmaTona, cCOOCTBEHHOCTH MPEICTABIIIA OJHY U3
CaMbIX 3HAYUTEIBHBIX MPOOJIEM B UCTOPUU pa3BH-
THS 4enoBedeckoi Mbiciu. CoOCTBEHHOCTH pac-
CMaTpHuBaiach Kak pe3yiIbTaT YeJI0BEYECKOTO TPyaa
(Ioxon JIokk), Kak TPOIYKT OXHJAAHWUU 4YeIOBEKa
(Uepemust bentam), Kak MEepBOUCTOYHUK Pa3BUTHA
KamuTain3Ma U KoHpaukTa Mexay kinaccamu (Kapn
Mapxc).! OrieHka cOOCTBEHHOCTH COBEPIICHHO He-
OJTHOPOJIHA B UCTOpHUH MBIILICHUS. COOCTBEHHOCTD
OTOXIECTBIISIIOT TO C OJIarOCOCTOSIHHEM W CBOOO-
JI0¥M, TO C HPaBCTBEHHBIM IaJICHUEM, COLHAIbHOU
HECTpaBeIMBOCThIO M BoitHOMH.? B XIX Beke B
OCHOBY TOHSTHS COOCTBEHHOCTH ObIJa ITOJIOKEHA
nubepanbHas KOHIICTIUs, KOTOpas paccMarpuBaia
COOCTBEHHOCTh KaK abCOJIIOTHYIO M HEOTpaHHYEH-
HYIO0 KaTeTopuio. XOTs, €Cli KOTJa-TO MpaBo cooc-
TBEHHOCTH OBUIO a0COJIFOTHBIM, CETrOJHS OHO HE
SBISIETCSl TAKOBBIM. «CyBepeHHTET» COOCTBEHHHUKA
BecbMa yciioBeH. CeromHsi COOCTBEHHOCTh Ha 3eM-
710 uMeeT BcE 0oliee pacTylue SKOHOMUYECKYIO U
colMaNbHYI0 (QYHKIIHH, U, MOXKHO CKa3aTh, OHa Mpe-
Bparuiach B npaBo-dyukiuio.’ CoBpeMenHas cooc-
TBEHHOCTb U, TeM O0Jiee, 3eMeJibHasE COOCTBEHHOCTh
HajlaraeT Ha COOCTBEHHHKA CTOJBKO 00SI3aTEIbCTB,
KOTOpBIE, BOBMOXKHO, B psijie CIIydyaeB He JaloT eMy

1 Barlow Burke and Joseph Snoe. Property, Aspen publishers,
2004, c. 3.

2 Puuapp Ilaunc. CobGcTBeHHOCTH M cBOOOAa. bubamorexa
TOunnCcCKOil WKOIBI MONUTHYECKOTO 00yueHus, 2004. c. 21.

3 Cwm. Jlago Yautypusi. COOCTBEHHOCTh Ha HEJIBIXUMbBIC BEIIIH,
Tr'Y, T6., 1994 c¢.52-53: Becapuon 3ouaze. CormanbHas
¢yHkuus BemHoro mpama, k. «YemoBexk u KoHcTuTynus»,
1997, Ne2, ¢.25-30.



Sapanaus / Jxyrenu, 3noynorpebieHne npaBoM COOCTBEHHOCTH

010K 12010 17

npeumyiiectB.* XoTs mpuHATas BO (paHIy3CKOM
npase U 3aKkperui€éHHas crarbeil 544-oi I'paxknanc-
Koro kojgekca @pannun nu3BectHas popmyna: «llpa-
BO COOCTBEHHOCTH TNPEIOCTABIIET COOCTBEHHHUKY
MaKCUMyM IpPEpOTaTuB, KOTOPbIE MOTYT OBITH Yy
YyeJoBeKa Ha COOCTBEHHOCTH» - BCE )K€ COXpaHseT
CBOI0 IIEHHOCTh. BBHUIY CBOero «(pyHIaMeHTallb-
HOI'0 XapakTepa» U CBOE€H «KOHCTUTYLHOHHOM II€H-
HOCTH», 3TO TMPAaBO 3aHMMAET BBICIIMK paHT cpe-
ou apyrux mpas.’ JleHCTBHTENBHO, 3alUTa MpaBa
COOCTBEHHOCTH OblIa Obl HEBO3MOXHA 0€3 KOHC-
TUTYLMOHHBIX TapaHTHil.® B coBpeMeHHOM mpaBe
COOCTBEHHOCTh €CTh PE3YNbTaT TaKWX HEOThEeMJIe-
MBIX CBOMCTB (pu3myeckoro jiuma, Kak cBodoga u
CBOOO/HOE BOJICHU3BSIBICHHE, KOTOpPBIEC SBISAIOTCS
BceoOmel MmpuHaIIe:)KHOCThIO. boilee Toro, mMeH-
HO 3Ta BCEOOLIHOCTh €CTh 3HAYUTEIbHEHIIEEe I0-
CTHIKEHHE IIUBUIIM3ALMKM B IIpaBoBOU cdepe. B ox-
HOM u3 pewmenuid Koncturyunonsoro cyaa I'py3uu
no aeny «I'paxnane 3ayp Onamsunu, Cynuko Ma-
wust, Pycynan I'orust u qpyrue nporus ITapnamenrta
I'py3un» ormeuanocsh: «IrHOpupoBaHUE OCHOBHBIX
mnpaB U cBOOOJ YeIOBEKa, B OCOOCHHOCTH K€ Mpa-
Ba COOCTBEHHOCTH, MCKJIOYAET pa3BUTHE CBOOOI-
HOW PBIHOYHOW DKOHOMHUKH, 00ECIICUCHHE 10CTOM-
HOHM KU3HM OOLIECTBAa M €r0 OTAEIbHBIX YJICHOB U
MOJTUTHYECKYI0, IKOHOMHYECKYI0 MU COIHUAIbHYIO
CTaOMIBHOCTh. DKOHOMHYECKAsT MOIIb JEMOKpPATH-
YECKOro, MpaBOBOIO U COLMAIBHOTO TOCyAapcTBa
OTIMpaeTcsl UMEHHO Ha yBa)X€HHWE W 3alUTy IpaBa
coOcTBeHHOCTHY.” B MexIyHapoaHOM TpaBe OHO
npu3HaETCsl KaKk MpaBoO MPUBUICTUPOBAHHOTO paH-
ra. 1 Bc€ )xe cerogHs orpaHuYeHUEe COOCTBEHHOCTH
B IIpaBe yXe OOBIYHOE SBJICHHE W MPaBO MPU3HAET
MyOJUYHO-[IPAaBOBOE W YAaCTHONPABOBOE OTPaHHU-
yeHHus ATOro mpama. llenb mpenmaraeMoil paboThI
CPAaBHUTEIBHO-NIPABOBOE MCCIEIOBAHUE 3JI0YIOT-
peliieHns MPaBOM U YCJIOBHS HEOTUYKIaeMOCTH Ha
npuMepax rpy3uHCKOro u (paHIly3CKOTo MpaBa.

4 B cBa3u ¢ npaBoMm Ha 3emuto cM. Jlean M3opus. 3amwura
mpaBa COOCTBEHHOCTH Ha 3E€MIIO, HeIpa M HPHUPOIHEIE
pecypcbl. CpaBHUTENBHO-IPABOBON aHAIU3 110 IePMAHCKOMY
U Tpy3UHCKOMY mpaBy, auc. T. 'ertunred. 11.01.2002, uzg.
«bona xaysa».

5 Koucruryunonunsiii Coser ®@panunuu.1982 r., 16 supaps: JCP
G 1982, 1119788; D 1983 ¢.169; 1984 r., 4 utonsa: D 1990
¢.209 B cBs3u ¢ mpaBoMm cobcTBeHHOCTH cM. Takxke: 1)Catala,
Arshives. Phil dr., t.43, 1966, c.61; 2)Mousseron, Raynard,
Revet Melangis Colomer, Litec,1993 r.c.281.

6 Ilaata TypaBa. IlpenucioBue K BBIIIEHA3BAHHOMY JHC. T.
JleBana U3opus, c.7

7 Pewenne Koncrurynumonsnoro cyna I'pysum Ne2/1-370, 382,
390, 402, 404; 18 mas, 2007 r.

II. 3noynorpediaeHue NpaBoM cOOCTBEHHOCTH

1. 3moymoTpebiennue mpaBoM COOCTBEHHOCTH B
IPY3UHCKOM U (DpaHIly3CKOM MpaBe

a) O 3n1o0ynompebienuu npagom cooCcmeeHHoCmu

60006Uye

Kpome peguailiinx MckiIO4eHHH CyOBbEKTHBHBIC
3aKOHBI HE SBIISIOTCSI CaMOBOJIBHBIMHE. [IpaBna, oHn
[[eJICHANIPABIICEHHBl HA YIOBJIETBOPEHHE WHIMBH-
IOyallbHBIX WHTEPECOB, HO BCE K€ HE MPUAAIOT HX
BJIaJIENIbIy HEOTpaHUYEHHBIX npeporatus. O6 abco-
JIOTHOM XapaKkTepe COOCTBEHHOCTHU U €€ OrpaHHuye-
HUAX MHOTO ToBOpHUTCS. COOCTBEHHOCTh, KaK yXKe
O0TMEYaJoCh, MO CBOEMY IOJHOMY, a0COIIOTHOMY
XapakTepy — 0co0oe mpaBo, XOTs 3TO BOBCE HE 03-
HavaeT TOTo, YTO MCIOJb30BaHHE MpaBa COOCTBEH-
HOCTH HE COTNPOBOXKJAETCS KAaKOro-TUOO BHJIA OT-
paHUYEHUSMHU M €r0 HOCUTENb MOXET JAeHCTBOBATh
TOJIBKO UCXOJISl U3 CBOUX MHTepecoB. Kaxxaomy npa-
BY CONYTCTBYET 00s13aHHOCTB."

[TosToMy wWHTEpecHO, KOrJa MMEeT MECTO 3JI0-
ynotpebiieHHe PaBoOM COOCTBEHHOCTH CO CTOPOHBI
cobcTBenHnka? CB0o0o/a COOCTBEHHOCTH OTpaHM-
YUBAETCS TOJIBKO TEMH paMKaMH, KOTOpBIE el ycTa-
HaBJIMBACT 3aKOH.

0) O 3noynompebienuu nPpasdom coOCMEeHHOCMU

6 2PY3UHCKOM npage

Paznen I'paxaanckoro koaekca ['py3uu o Hepomyc-
TAMOCTH 3JI0YTIOTPEeOIeHNsT MPaBOM COOCTBEHHOCTH
nMeeT Ooubioe 3HaYeHue. CoracHo yacTu 2-0i cra-
11 170-0H, «3noynorpebiieHneM MpaBoM COOCTBEH-
HOCTH OyJIeT CUNTAThCA TaKOe TOIh30BaHNE COOCTBEH-
HOCTbIO, OJ1arojiapst KOTOPOMY HAHOCHUTCS BPEJT TOJIBKO
JPYTUM TaKUM 00pa3oM, YTO HESICHO MPEHMYIIECTBO
MHTEPECOB COOCTBEHHNKA W HEOTpaBIaHHa HeoOX0 -
MOCTb €ro AeWcTBui». B To e Bpems I'paxnaHckuit
KoZieKC [ py3un He OrpaHUUYMBAETCS ATOM OJJHOM CTaTh-
€l m oOmell HOPMOHM 3ampemiaer 3J0ymoTpedIeHIe
npaBoM coOcTBeHHOCTH BooOmie. CornacHo crarbe
115-oi T'KI, «I'paxknanckoe mpaBo COOCTBEHHOCTH
JIOJDKHO OCYIIECTBIIATHCS TTpaBoMepHo. Hemomyctrmo
WCIOJIb30BaHKE TIPpaBa COOCTBEHHOCTH TOJBKO C TOH
LIeTBI0, YTOOBI HAHECTH Bpen Ipyromy Juiy. Hemo-
ITyCTAMO TaKKe, 9TOOBI MPaBO COOCTBEHHOCTH CTaJIO
Opy/IMeM HaHECEHHs Bpela U B HEM MECTO IPaBOBOTO
Onara 3aHsu10 370».° IHTEepeceH TaKke paszes 4acTu

8 Cwm. Tea Ixyrenu, @minocodckoe MoHATHE TIpaBa, C. 3.
9 Cwm. becapuon 3ounsze, Bemnoe npaso I'pysuu, «Mepuanan»,
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3-eit crarbu 8-oif ['pakaaHCcKoro Kojekca: «Y4acTHH-
KH TIPaBOBBIX OTHOIICHHI 00s3aHBI JOOPOCOBECTHO
OCYIICCTBJISITh CBOU IpaBa M OOS3aHHOCTH». Takum
0o0pa3oM, MpaBO COOCTBEHHOCTH OTPAHHYEHO TEMH
paMKaMU, KOTOPbIC YCTaHABIMBAET €MY 3aKOH.

Bompoc 3n0ynorpebiaeHus mpaBoM COOCTBEHHOCTH
aKTyaJeH M B KOPIIOPaTUBHOM IIpaBe, B s/ CIIydacB
MMEET MECTO 3JI0YIOTPEOICHHE ITPABOM BJIaJICHUS aK-
uei. '’

8) O 3noynompebieHuu npagom coOCmMeEeHHOCmu

80 panyysckom npage

B I'paxxnanckom kojpexce @paHUUKU B OTIIMYHE OT
I'pakmaHckoro kojaekca [py3ud HET MOHSATHS 3I10-
ynotpebnenuss mpaBoM. COTTacHO M3BECTHOU CTaThe
544-oit Code Civil, «CoOCTBEHHOCTh €CTh HauOoJIee
a0COIOTHOE TIPABO TOJIB30BAHUS W PACTIOPSIKCHUS
BEIl[AMH, €CITH TOJBKO OHA HE OyleT MPUMEHSAThCS B
3anpeni€éHHOM 3aKOHAMH HJIM PErIAMEHTAMH BHJIEY.
Hecmotpst Ha 3T0, BO ()paHIly3CKOW FOPUCIIPYICHIIUH
JIOBOJILHO MHOTO TPYAOB O 3JI0YMOTPEOICHUN MPABOM
cobctBeHHOCTH. [10 OTHENBHOCTH paccMaTpUBaIOTCS
3nmo0ynorpedieHre npaBoM cobcTBeHHOCTH (abus de
droit propriete) u 3;710ynoTpediIeHNE TPaBOM COOCTBECH-
HOCTH IPH HEJOTOBOPHBIX 00s3aTehCTBAX 3JIO0YIOT-
pebieHnH IpaBOM COOCTBEHHOCTH BoOOIIE;' !

2) I'pysunckas u ppanyysckas cyoebHas npaxmu-

Ka 0 310ynompeobieHuy npagom co6CcmeeHHoCmu

Hecmotpst Ha To, uTo Code Civil He 3HAET MOHATHUS
3JI0yTIOTpeOJIeHNs] MPaBOM COOCTBEHHOCTH, (paH-
LY3CKHI CyJl HA OCHOBE HApYyIICHUS UMEHHO CTaThU

T6., 2003, c. 108.

10Cm. WM. Bypaynun. VmymecrBeHHbIe
akuonepHom obmectse, TT'Y. 2008, c. 205.

11 B xommenrapusix crareit 559, 581, 628 u 1382 I'K ®Dpanuuu
TOBOPUTCS O TPAHMIAX HCIOIb30BAHHSA IIpaBa COOCTBEHHOCTH,
YCTAHOBJICHHBIX COOTBETCTBYIOIIMMH CTaTbsAMH. B ToM ciydae,
ecan OyIeT HMMETb MECTO NPEBBINICHUE II0JIB30BAHUS OTUMHU
HpaBaMy BO BPEl APYTHM, BCTAHET BOIIPOC O Pk IaHCKO-ITPABOBOM
OTBETCTBEHHOCTH. VIMEHHO OTOT MOCIEIHHUI CBS3bIBAET OTH

OTHOIICHUA B

CTaThH JIPYT C JPYrOM, HHAYE TOBOPSI, JCIUKThI, KBa3H-JICIUKTHI 1
370yNOTPeOICHUS IPABOM COOCTBEHHOCTH OOBEIMHSCT PE3yabTar
— TpaKIaHCKO-TIPaBOBasi OTBETCTBEHHOCTh. O 370ynoTpebieHnu
[IPAaBOM COOCTBEHHOCTH B HEIOTOBOPHBIX 00s3aTeibCTBAaX CM. 1)
CA Caen 21 févr. 2002: L’éternelle distinction entre abus du droit
de propriété et troubles anormaux du voisinage, D. 2002. somm.
2512, obs. Nadége Reboul-Maupin ; 2) CA Grenoble, 1re ch. civ.,
30 juin 1998: Empiétement et abus de droit, D. 2000. 472, note
Marie-Christine Lebreton; 3) Cass. 3e civ. 7 juin 1990, 7 nov. 1990
: La défense du droit de propriété contre un empiétement ne saurait
dégénérer en abus, RTD civ. 1991. 562, note Frédéric Zénati ; 4)
Req. 3 aolt 1915 : Propriété, caractere absolu, abus de droit, GAJC
12¢ éd. no. 67.

544-0i1 ycTaHOBUI HapyIIeHHNE MTPaBHII MpaBa cooc-
TBEHHOCTH ... HApyLICHHUE paBa OrpakJIeHUsI CBOE-
r'0 3eMeJIbHOTO y4acTKa, UCXOsI U3 €ro JOXKHOTO UC-
nonb3oBanus. Cyl TOCTaHOBHII, YTO B KOHKPETHOM
ciy4yae OBbUIO HaJULO 3JIOYNOTpeOJICHHE NPaBOM.
Ob6crosiTenbeTBa Jena ObUIM clienyromue: JKiomb
Koxkepens mpuoOpén 3eMenbHBIH yd4acTOK JITUHOUN
npubau3uTenasHo B 170 meTpoB u mupunoi ot 10 1o
12 metpoB Ha Tepputopuu Tpomnu-bpeiic, Hamnpo-
THB aHTapa AUPHKaOIeH, ToCTpOSCHHOTO ATOIbHOM
Kneman-baiiepom, npubnuzutenso B 90 merpax.
Kokepens, koTopsiii Ob11 HE B Manax ¢ baiiepom, Ha
IrpaHUIle CBOEH COOCTBEHHOCTH W TEpea BOPOTaMHU
anrapa Kineman-baitepa moctpoun nBa AepeBsSHHBIX
Kapkaca MpUOTU3UTENBHO IIUHOU B 15 MeTpoB M
BbICOTOM OT 10 10 11 METPOB U C OTAATEHHBIMU IPYT
OT JIpyra Ha HECKOJIbKO METPOB YETHIPbMS KEJIC3HbI-
MU MPYTHSIMH. DTH JepeBsIHHBIC KapKachkl He ObUIN
nepekpbIThl. OHH pacrnoyiarajiich Ha PacCTOSHUHU
JUIMHBL 25-30 MEeTpoB Apyr OT Apyra B MHTEpBaje
HECKOJBKUX MeTpoB. [loaToMy BO BpeMs CHIBHOTO
BETpa MAaHEBPEHHOCTh BBUIETA W BO3BPAIICHUS JTH-
puxabieit Kieman-baiiepa Obu1a oueHb OCIOXKHEHA.
Takoe mojo)keHHe BBI3BAJIO MOBPEXKIACHUE OJHOTO
W3 quprKadiIei.

YrtoOsl onpaBaarh cBou JerctBusi, Kokepens n10-
Ka3bplBaJ, 4TO OH, MPOBEAS ATH PabOTHI, MBITAICS
npodynuts mHTepec Kineman-baitepa. OH xotedn,
yT00bl Knieman-baiiep kynui ero 3eMenbHBIH yyac-
TOK 3a OoJjice BBICOKYIO IieHY. FIMEeHHO 3TO U ObLIO
€ro HHTEepecoM Kak coocTBeHHUKa. OH HE OTpHUIIa,
YTO MOAOOHOE ACHCTBHE MOIJIO MPHUHECTH €My Ka-
Ky10-TH00 TOJIb3Yy, W, 110 €ro MHEHHIO, MOoJIb3a 3a-
KJIFOYaJlach B TOM, 4YTO OOECIIOKOCHHBIA JTHMHU
neiictBusimu, Kineman-baliep 3ammatut emy 3a 3e-
MEJIbHBIH Y4acTOK jKeJlaeMyIo JIJIl HETO IEHY.

Taxkum oOpazom, GpaHIy3CKOH IOPHUCIPYACHIINN
MPUILIOCH JOKA3bIBATh, YTO COOCTBEHHUK 3JI0yIOT-
pedui cBOMM IpaBoOM, HauyaB C TOTO, KOTAA UCIIOIb-
30BaJjl €T0 C EAMHCTBEHHBIM HAMEPEHNEM — HAHECTH
Bpel Apyromy nuny. B naHHOM ciyuae ke — BO3-
BE/ICHNE Ha 3eMEJIbHOM yYacTKe TaKOW KOHCTPYK-
M, KOTOPasi He MPUHOCHUT €T0 BIAJeNbIly HUKAKOH
M0JIb3bl M HE UMEET APYTOH LEeIu, KpoMe KaK HaHe-
CEHHMs BpeJa Jpyromy, - MpeacTaBiIsieT Kiaccuyec-
KUH TpuUMep 370yNmoTpeOIeHus MpaBoOM COOCTBEH-
HOCTH.

Crnenyer ckazaTh, 4TO B TEOPHH 3JI0YIOTpedIe-
HHSI TIPaBOM COOCTBEHHOCTH €CTh M OOBEKTHBHBIE
KpUTEpUHU OLCHKU. BaxkHo TO, uTO AeiicTBuEe cobc-
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TBEHHUKA JOJKHO OBITh JIMIIEHO BCSKOW MOJIB3BI
IUIsl caMoOro COOCTBEHHUKA M BPEIHO AJsl APYTHX.
Otcrona xe, 0e3yCI0BHO, BRITCKACT HAMEPEHUE Ha-
HeceHus Bpexa. Ho mns camoro coOcTBeHHHKA TTO-
HATHE HEMMEHHS I0JIb3bl MOXET BbI3BATh pas3HbIC
tonkoBanus. Ilo neny «Kokepens nporus Kneman-
Batiepa» cyn cuén, 4To Bo3BenEHHBIE COOCTBEHHU-
KOM KOHCTPYKLUHU HE MPUHOCUIM €My «HUKAKOU
MOJIB3BI», B TO BpeMsl Kak caM COOCTBEHHHK Ipe-
rmoyarai ¢ MOMOIMIBIO DTOTO CPEACTBA IMOIYyYHUTH 3a
CBOW 3E€MEJIbHBIM Yy4acTOK 0ojiee BBICOKYIO IICHY.
T.e., ¢ OIHOM CTOPOHBI, NIONb3a cyuiecTBoBana. Ho
9TOTO HEJOCTAaTOYHO. B 3TOM ciydae TOmbko (haxT
M0JIB3Bl HE PEIaeT BONpPOCa, TaK KakK, 0 pa3bsicHe-
HUIO Cy/a, dTa Iojb3a He ObLIa «IpHU3HABAEMO»,
MMOCKOJBKY OOyCIIaBIMBa€MbI €10 MHTEpEC He OBII
cepbEé3HBIM U 3aKOHHBIM. Bo ¢paHmy3ckoMm mpase
OTO NPUBEJIO K MBICJIM O HOPMAJIbHOM Ha3HA4YCHHUUN
mpaBa cOOCTBEHHOCTH. 2

WHTepecHo, 4TO U B TPY3UHCKON CyAeOHON mpak-
THUKE MbI BCTpEUACMCA C YKa3aHHEM Ha 3aKOHHBIN
WHTEepecC BpeauTend. Jins npumepa Mbl MOXKEM yKa-
3aTh Ha onpenenenue Ne ac-572-955-06 BepxosHo-
ro cyna ['py3um ot 1 mapra 2007 roga, B KOTOpOM
OTMEYaeTcs, 4YTo, comtacHo ctarbe 115-oi I'pax-
naHckoro kojekca I'pysum, «I'paxganckoe mpaBo
JIOJKHO OCYIIECTBISThCS TpaBoMepHo. Hemomyc-
THUMO WCIIOJb30BaHHUE IpaBa C IENbI0 HaHECEHHS
Bpena apyromy juiy». Mcxoas u3 ykazaHHOW cTa-
ThH, OCHOBHOU MPUHITUII 3JIOYIIOTPEOICHUS TTPABOM
MpEJICTaBIsAET TO, YTO OCYIIECTBICHHE TIpaBa OJ-
HUM U3 CyOBEKTOB IpakIaHCKOTO MpaBa HE JO0JHKHO
YHIEMJIATh IIpaBa U 3aKOHHBIEC MHTEPECHI BTOPOTO
cyorexra. Ilonp30BaHME TpaXJaHCKUMH TPaBAMHU
JOJKHO OCYLIECTBIATHCS A00pOcOBecTHO. ['paxk-
JIAaHCKUU KojeKkc ['py3uu cuuTaer HeAOINyCTHUMbIM
MOJB30BAaHUE IPABOM C TOW IeJbI0, YTOOBI TPHU
€ro MoCpe/CTBE HAHECTU BpeJ] Apyromy iuny. B
OTOM CJIy4dac€ JOJIKEH ABHO MPOABIATHCA 3aKOHHBIN
WHTEpPEC HOCUTEINS Bpeda U IOJb30BaHUE MPaBOM
COOCTBEHHOCTH HE JOJKHO CTABUTh CBOCH ILIEJIBIO
MPUYUHEHNE TOIBKO Bpeaa APyromy Jnuiy. "

12 Cm. Francois Terre, Philippe Simler, Droit Civil, Les biens, 6-¢
edition, Dalloz, 2002, no. 307, no. 313; H. Capitant; F: Terré, Y.
Lequette: Les grands arréts de la jurisprudence civile: Tome 1.
Introduction. Personnes — Famille — Biens — Régimes matrimoniaux
— Successions. 11e édition. 2000. Editions Dalloz, 325.

13 Ilanarta no rpa»JaHCKUM, IPEANPUHUMATEIbCKUM U JIeJIaM 10
6ankporcTBy BepxoBHoro cyna I'pysun, Ne ac-572-955-06, 1
mapra 2007 roma, T6., Yka3piBaercs: http://practice.suprem-
ecourt.ge/Text.asp?SSID=420701734&JID=1268.

Opaniysckas cyneOHas MpakTUKa 3HACT U TaKue
pelIeHusl, TJe J0Ka3aTelIbCTBO HAMEPEHUS IpHU-
YUMHCHHSA BpC€Aa OTBICKUBACTCA BHE (baKTa caMo-
ro 3J0yNOTpeOJICHHsI TPAaBOM, B TE€X HECOMIACHSX,
KOTOPBIE CYLIECTBOBAIU M J0 ATOTO MEKIY ITHUMHU
IByMst cocensmu.'* TakoB ObLT Caydaid, KOT/Ia moc-
Jie pa3HOMIIACHSI 110 ONPECIEHHOMY BOIPOCY OJIUH
M3 COCEJIell CTPOUT CTCHY HANPOTHUB JIOMa JPYroro
cocella ¢ SIBHOM I1€JIbI0 — 3aKPBITh BUJl BTOPOMY CO-
cely. DTO CTPOUTENIBCTBO OBLIO HE HA MOJIb3Y eMy
U OBIJIO MPOJUKTOBAHO 3JOCTHBIM HaMEpeHHEM,'
M03TOMY U Oblja JaHa KBaJIU(UKAIUSA 3JI0yIOTPeO-
JICHUS PABOM.

CieyeT OTMETHTh M TO, YTO TEOPHUS 3JOYIOT-
pebiieHnsT paBOM COOCTBEHHOCTH B HEKOTOPOM
pojie pOJCTBEHHA T'pa)JaHCKOH OTBETCTBEHHOC-
TH. Mexy IpOYUM, B CBSI3U C BHIHECCHHBIMH 110
3TOMY BONPOCY PEUICHUSMH B OCHOBHOM YUYHTHI-
Baercst ctaths 1382-as Code Civile.'Ho 31ech He
HAJIUI0 «YHCTOE» HCIIOJNb30BAHUE O3TOW CTAThH.
3noynorpedieHue TpPaBOM COOCTBEHHOCTH €CTh
nMeroniee 0coOy MPUPOAY JSHCTBUE, U BOIPOC
00 OTBETCTBEHHOCTH MOXET BCTaTh TOJIBKO TOT-
Ja, Korja 3jioynorpediieHue OyJaeT YCTaHOBJICHO
Ha OCHOBAaHUU CBOUX COOCTBEHHBIX KPUTCPHEB.
Ecnu He Hanmuno 31oymnorpebiieHue mpaBoM cobc-
TBEHHOCTH, TO BOIPOC O BO3MCIICHWHU BpeJa HE
paccmarpuBaercs BooOmie. B coBpemMeHHOM TpaBe
TEOPHUU 3JI0YHOTPEONICHUS TPABOM «KOHKYPEHIIHIO
0Ka3bIBaCT» TEOPHUA COCEJCKUX Bo3aeicTBuil. CoB-
peMeHHas IOPUCIPYICHINS U cyaeOHas MpaKkTHKa
JaI0T BO3MOXXHOCTh IPUMEHEHHUS U TEOPUH COCE]I-
CKHX BO3aeiicTBuil.!’

2. 3noynorpebieHHE NpPaBOM COOCTBEHHOCTH

UJTY 3amuTa COOCTBEHHOCTH?

WHTepecHa emé omgHa MO3UIHS B CBI3H CO 3J10-
yHnoTrpeOJiecHHeM MpaBOM COOCTBEHHOCTH, KOTO-
pas BbickazaHa KaccauumonHbIM cynoMm @DpaHuuu

14 Civ.em. 20 smBaps 1964 roma D.1964. 518, JCP 1965.11.
14035, RTD, c¢iv.1972. 395, cm. Droit Civil: Etude de cas:
Les biens: Annexe, http://www.carlscoaching.com/arti-
cle-28702370/htm.

15 Gatien contre epoux Tatopoulos, 71-13-473, http://www.
carlscoaching.com/article-28702370.html.

16 Jlioboe peiicTBUe JnLa, KOTOPOE HAHOCUT Bpea JPYromy
JIMIY, BMEHSIET 00S3aHHOCTH TOMY JHILY, IO BHHE KOTOPOIO
MPOU30ILI0 HaHeCeHue Bpenaa, ero Bosmenienue. Code Civil,
Dalloz, 106 ed., 2007, c1.1382.

17 Cm. Gatien contre epoux Tatopoulos, Bo3BeneHnue cteHsl ¢
LEJbI0 3aKPBITh BHJ, YMCHBIIUTh OCBELICHHE U BXox. http://
www.carlscoaching.com/article-28702370,html.
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no geny «2mo npotus Jlekiepa Mopiey».'* Meché
D10 u Jleknep Mopie OblTn COOCTBEHHUKAMH JABYX
CMEKHBEIX TOMOB B Pyane, paznenéHHbIX OqHON 00-
mei crenoi. Mecwé Jlexnep Mopie paspymun 06-
LIyI0 CTEHY U NMOCTPOMWJ HOBOE 3iaHue. B Hawane
e CTPOMTENbCTBA DJIO MPEAYNPEUT €Tro, YTOOBI
OH TIPEKPATIJI 3TH PabOTHI, TaK KaK OHH 3aXBaThI-
BaJll €ro 3eMesIbHbIH ydacTok. Hecmorps Ha 3TO
npeaynpexjaenue, Jieknep Mopie npoaoaKul 1 3a-
BEPIIUI CTPOUTEIBCTBO ATUX KOHCTPYKUMI. Meché
Ono noaan xanoOy Ha Jlekiaepa Mopio B Pyanckuit
Cyld W moTpeboBajl pa3pylIUTh HOBOE CTPOEHUE H
YKpenuTh pacmaTraHHoe 3xaHue. [lo ero mMHeHwmIo,
JEMOHTaX IOCTPOCHHOW KOHCTPYKLIMH HE HMeE
aJbTEpPHATUBBI, U OH KaTeTOPUUYECKH TpeboBai ero.
Kpowme toro, on Tpebosai Beimiatel 3 000 ¢ppaHKoB
KakK BO3MEILEHHE Bpe/a.

Kak MBI Bujenuw, B JaHHOM ciiydae BOJISI DIO
HETIPEMEHHO JOCTUYh pPa3pyIlIeHHs MOCTPOCHHOU
KOHCTPYKIIMH HAaHOCUT cepbE3HbI Bpen Jlekmepy
MopJio U, BO3BMOXHO, B HE3HAYUTEIbHONU CTENEHU
moje3Ho s camoro Jno. [loaTomy Takoe Tpebo-
BaHHME C CAMOT0 € Hayajla BBI3bIBACT MOA03PEHUE
B HejoOpocoBecTHOCTH. Korma coOCTBEHHHK Tpe-
OyeT IEMOHTUPOBATh MOCTPOEHHYIO KOHCTPYKIIHIO,
HECMOTPS Ha TO, YTO €r0 MHTEPEC MOXKET OBITH B
SKOHOMHYECKOM MOHMMAaHWM TOpa3jlo MeHee 3Ha-
YUTENbHBIM, Ye€M HWHTEpeC JHIa, MOCTPOUBIIETO
KOHCTPYKIIMIO, HE HAJIUIIO JIM B 9TOM CJIydae TakxKe
3noynorpednenue npasom? Muorna dpaniysckuit
Cyl OIIEHWBAJ IMOJOOHBIE CIy4ah KakK 3JI0YIOT-
pebieHue mpaBoOM, HO €CJM 3TO PELICHHE WHOINA
NpUHUMAJIU CYyAbW HHXKXCCTOALNIUX CYHIOB, TO €TI0
cucrtemMaruyecku oteepran KaccauMOHHBIM CyII.
[To3nnus KaccanmoHHOro cyaa no 3Tomy BOIpOCY
TaKoBa: MCXOons U3 cTtaThu 545-oi ['pakganckoro
konekca @pannuu, «3amura mpaBa cOOCTBEHHOC-
TH MPOTHB MPUCBOCHUS HE MOXKET OBITh KBaJU(PU-
IpOBaHa Kak 3JI0ymnmoTpebiaeHne mpasom».'? JIpy-
TUMH CJIOBaMH, €CJIM UCIIOJIb30BaHUE IpaBa cobc-
TBEHHOCTH MOJKET IepepacTH B 3JI0ynoTpelieHue
MpaBoM, TO coxpaHeHHe e¢ (COOCTBEHHOCTH) HeE
MOXET KBaJH(QUIUPOBATHCS Kak 3J0ynoTpeodie-
HHE.

18 Cm. H. Capitant; F: Terre, Y.Lequette: Les grands arrest de
la jurisprudence civil: Tomel. Introduction. Personnes — Fa-
mille — Biens — Regimes matrimoniaux — Successions. 1le
edition. 2000. Editions Dalloz, (7) c. 334.

19 Cm. H. Capitant; F: Terre, Y. Lequette, Ha3BaHHBIA TpYI, C.
324-325.

II1. YciioBuE HEOTHYKAAE€MOCTH

1. YcioBue HEOTUYKJAEMOCTH B I'PY3UHCKOM U
(hpaHIy3cKOM TIpaBe

a) O6 ycrnosuu neomuysicoaemocmu 6000ue

OcCHOBa YacTHOTO TpaBa — YacTHas aBTOHOMUSI.
DTa mocienHss BhIpaXkaeTcs B CBOOOJE Ka)J0ro
JUIa YyHOOPSI0YMBAaTh CBOM YaCTHONPABOBBIE OT-
HOIIEHHUSI COTJIACHO COOCTBEHHOM BOJIE, UJIU «Jac-
THOE IPaBO JaeT CBOOOY, YTOOBI CAaMU YYaCTHUKHU
ero oOpalieHus ycTaHaBIWBaJIN U Nepepacipee-
TSI MKy co00ii ipaBa u ob6s3aHHOCTH».>’ CBO-
00/a J0roBOpa INIaBHOE MOHATUE YACTHOTO MpaBa.
DTO0 3HAYUT, UTO CTOPOHA MO CBOEH BOJIE MOXKET
PeIINTh, )KellaeT OHA UJIW HET 3aKII0YUTh IOTOBOD,
C KeM, B CBSI3U C YCM U HA KAKUX yCIOBHUSX, a TaK-
e KOrJa JOJDKeH OBITh BBIMTOJIHEH MU M3MEHEH
noroBop. «MIMeHHO B HOTOBOpHOW CcBOOOIE JTHY-
HOCTb MPOSIBISAETCS KaK HOCUTEIb HMYIICCTBCH-
HBIX mpaB».’! B To jxe BpeMs HHTEPECHO, MOXKHO
JU TPEJNOJI0KHTh, YTO (yHIAaMEHTAIbHBIA MPH-
HIUIT JIOTOBOPHOI CBOOOIBI MOJIpa3yMeBaeT TO,
94TO CTOPOHBI MOT'YT IPEAYCMOTPETh U IOTOBOPOM
OTpaHWYECHUE MpaBa COOCTBEHHOCTH Ha YCIIOBUHU
HEOTYYXJAaeMOCTH, U OyIeT JU OHO BCeraa Jeiic-
TBUTEJIHHBIM?

0) 3axonooamenvcmeo u cyoebHas npakmuxa 0o

YCR0BUU HEOMUYICOAEMOCU

OTHOCHUTEIHHO COOCTBEHHOCTH HE JHUIIEH HHTE-
peca Bompoc 00 YCJIOBHM HEOTUYXIaeMOCTH. Bo
(bpaHIly3cKOM IIPaBe ATOT BOMPOC CTaJ CIIOPHBIM IO
neny «Kpembé nporus Penbsipa u apyrux». @akru-
YecKue 00CTOSITENBCTRA JeNia ObUTH CIICYIOIIHE:

Mecné [le Cenr-Komom6 momapmn pmetsiMm Bcé
CBOE UMYILECTBO, Pa3JeInUB €ro MeXJ1y HUMU XOTS
B JIOTOBOP O JapCHUHU OBLIO 3aJI0KEHO YCIOBHUE, YTO
JapUTeIh OCTABISI 3a co000#l mpaBo y3ydppykra u
JETHU TIPHU KU3HH OTIIa HE MOTIIH, Ta)Ke C ero coria-
CusdA, OTUYXJaTh HUJHN 3aKjJaAblBaTh MOJAPEHHOC UM
HMYIIECTBO.

Bnocnencreuu cam Cent-Komom0 B3suT B JOIT y
MechE Penbsipa cymmy B pasmepe 100 000 ¢ppankoB
7 3aJ0KAN y3yQPYKT Ha TOJAPEHHOE WM HEIBU-

20 Tea Jxyrenu. DBOMOLMS MOHATHS 00513aTEIbCTBA B YACTHOM
u nybnuuHoMm mnpase, k. «Yenosek u Koncturyuus», 2005,
Ne3, c. 86.

21 Becapuon 3ounsze. Penenuust EBpomneiickoro yacTHOTO IpaBa
B I'py3un, T6., 2005, c. 269.
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KUMoe nMymecTBo. llomyumBnine momapoxk netn
BKJIIOYMJIMCH B 9TOT aKT U BMECTE C OTLIOM COWIN
ce0s COMUAAapHBIMU JTOJDKHUKAMU, 3aJI0KUB IPABO
COOCTBEHHOCTH Ha 3TO HEBIKMMOE UMYIIECTBO.

[Mocne cmeprun Cenrt-Konmomba meché Kpembé
nan B gonr 12 000 ¢ppaHKOB OAHOMY M3 HOJYYUB-
wux pap auny - magam e I[lonce, koTopas B Kauec-
TBE TapaHTHH 3TOTO J0JTa 3aJI0KUIIa OJJUH U3 110/1a-
PEHHBIX €l IOMOB.

ITocie Toro kak goMa OBLIN BBICTABIEHBI HA MIPO-
paxy, kpegutop Kpempé ocmopun ouepéaHoOCThb
Kkpeautopa PeHbsipa B pacmpepeseHUH J0JTOB, MO-
TUBHUPYS 3TO TEM, YTO 3aJIOT MOCIEAHEr0 ObLI He-
JMeHCTBUTEIBHBIM, MOCKONbKY CeHT-Komom0 BHEC
B aKT JapeHHus CBOUM JETSIM YCJIOBHE 3alpeTa Ha
OTUYXKICHHE U J1ady B 3aJI0T.

OTOoT chmy4yall JJIs HAcC MHTEPECEH IOCTOJBKY,
IIOCKOJIbKY T'DY3MHCKOE 3aKOHOAATEIbCTBO HE BBI-
pa’kaeT MpsIMOro OTHOILIEHUS K YCJIOBHUIO HEOTUYXK-
naeMocTH. YTo Takoe yclioBHE HEOTUYX IAEMOCTH?
MoskeT 11 gapuTelib Nepeaarh B Aap UMYLIECTBO Ha
TOM YCJIOBHH, YTO OHO HUKOT/AA HEe OylIeT OT4yxiae-
Ho? Korna u npu kakux oOCTOSATENbCTBAX yCIIOBUE
HEOTUYKIAEMOCTH SABJISAETCA JEHCTBUTEIbHBIM?
VYciaoBuE HEOTUYKAAEMOCTH CEPHE3ZHO OTPAaHUUHBA-
eT cOOCTBEHHOCTH, TaK KaK 9TO €CTh OTpAaHUYCHUE
MpaBOMOYUS pacnopspKeHUs. ['pakIaHCKUN KOJIEKC
['py3un 3HaeT HECKOJBKO (OPM TAKOTO OrpaHHYE-
HUSL.

Brikyn — xorga CTOpPOHBI MOTYT JOTOBOPHUTHCS,
YTO B TEUEHHE COINIACOBAHHOTO CpOKa IPOJaBel]
MOXET BHOBb BBIKYNHTH NMPOAAHHYIO Bemlb. B TO
)K€ BpeMsl KOAEKC COACPKUT HMIIEPATUBHOE Tpe-
OoBaHMe, CBSI3aHHOE CO CPOKOM JaBHOCTH IpaBa
BBIKYNa, B YAaCTHOCTH, CPOK BBIKyNa HE JOJKEH
npesbImarh 5 net.?? CormacHo cratbe 513-0if I'pax-
JAHCKOTo Kojekca I'py3uu, eciaum Mokynarenb 10
OCYIIECTBJICHHS TpaBa BBIKYIa MOJABEPr BEIb OT-
YyKJACHHUIO, TAKOE OTUYXJAECHUE HEIECUCTBUTEIBHO.
Taxum 00pa3om, B HOpMax BBIKYyTa SIBHO €CTh OTpa-
HUYEHHE PACHOPSIIUTEIbHBIX IMPAaBOMOUYMM HOBOTO
COOCTBEHHUKA 5-IETHUM CPOKOM.

Hpyroil ciyuail, KOTOPBIH TakKe OrpaHUYUBAET
pacrnopaauTeNbHble NMPaBOMOYUS COOCTBEHHHUKA, -
3TO JOTOBOP O MPUKU3HEHHOM COAEPKAHUU. 3/1E€CH,
B [paxkpanckoMm kopekce Ipy3um, cnennanbHOU
CTaTbEN MpeaycMaTpUBAETCA HEJOMYCTUMOCTh OT-

22 I'paxxnanckuit kogekc I'pysuu, crarbs 514.

qyXKJICHHUS TePEIaHHOr0 HMYIIIeCTBa> U TOBOPHUTCS,
YTO [PH KU3HHU HAXOSILIETOCS Ha COACPKAHUHU UL
cozeprKaTesb He UMEeT MpaBa OTYYK/1aTh, OTJABATh
B 3aJI0OT WJW HarpyXarb KaKHM-JIHOO WHBIM CIIO-
co0oM mepelaHHOe UMYIIECTBO 0e3 MHUCHbMEHHOTO
coryacus HaxXoJsIIerocss Ha cojaepKaHuu juia. B
9TOM clly4ae MBI TaK)K€ UMEeM OTrpaHWYeHue mpa-
BOMOYHS PACTIOPSIKEHUS, XOTA 3/1€Ch 3aKOHOAATEIb-
CTBOM YCTaHaBJIMBACTCA HeOFpaHH‘IeHHBIﬁ CpOK
(’KM3HB TUIHOCTH).>*

BrlmenpuBeaeHHble TPUMEPBI HUYTO HHOE, KaK
3aKOHO/IaTENbHBIE OTPAHUYCHHS PACIIOPSIUTEIb-
HBIX TPaBOMOYNN COOCTBEHHHWKA. MOXHO I Iy-
MaTh, 4TO (yHAaMEHTAJIbHBIH HTPUHIHUI JOTOBOP-
HON CBOOOBI MOJPAa3yMEBaET, UTO CTOPOHBI MOTYT
MPeyCMOTPETh TaKHe OTPAHUYCHUS U IIOCPEJICTBOM
JOTOBOpA, M OyIeT JIn TaKOe yCIOBHE HEOTUYKae-
MOCTH HeﬁCTBHTeHLHBIM? Paznuunble MHEHUS I10
YKa3aHHOMY BOTIPOCY BO3HUKJIM U BO (hpaHITy3c-
KHX Cylax, rae OblT NPUHSAT PsiA NPOTHBOPEUAIINX
JApyT OpyTy peuieHuil. B yacTHOCTH, IO pELICHUIO
JInonckoro cyna: «C yu€rom Toro, 4to crarbu 537-
ag u 544-as HamonaeoHOBCKOIO KoJeKca Ompeaes-
IOT COOCTBEHHOCTH (KaK) camoe abCOIOTHOE MPaBo
MOJTB30BaHUS TIPEIMETaMH U WX PaCIOpSIKEHHEM
... C yuétom TOro, 4TO yClOBHE aKTa AapeHHs HC-
Ka)kaeT OJJMH U3 dJIEMEHTOB INpaBa COOCTBEHHOCTH,
KOTOPBIN SIBJISIETCS €r0 COCTaBHOW 4YacThIO; - 4TO,
npaBaa, cBOOOAHOE pacHopspKeHHE COOCTBEHHOC-
ThIO OBLIO OBI MOJHOCTHI) YHHYTOKEHO, €CJIHM Obl
MOJTy4daTelNy MoIapKOB HE MOTIIM B TEUCHHE HEOIpe-
NeNEHHOTO0 BPEMEHH HU OTYYKJaTh U HU OTIABaTh
B 3aJI0T MOJAapEeHHOEe UMYIIECTBO ...
MocIieI0Balio OBl TO, 9TO UMYIIECTBO, KOTOPOE IO/~
YUHSIOCH MOA00HOTO POJia COTAICHHIO, TOIYYUI0
OBl CTaTyC HU3BSITOI0 U3 KOMMEPIIMH, HEUCIIOIb3Yye-
MOT'0 MMYIIEeCTBa, ObUIO OBl MCKITIOYEHO M3 0oOpa-
LICHUS U KPEIUTa, HAXOJUIOCH OBl B «3aCTBIBIIEM)
MOJIOKEHUH M HE TMOJIekKAT0 Obl OTUYKICHUIO ...
YTO CTajlio OBl YIIEeMJIIEHHEM COIHATHHON JKOHO-
MUKH M OOIIECTBEHHOTO MOPSAKA, 4TO cBOOOAHOE
MOJIb30BaHUE HMMYIICCTBOM — OPTaHUYECCKHH IPHU-
HIUT TIpaBa COOCTBEHHOCTH - 10 CYIIECTBY HUMEET
uenb...»** Bepaukr KaccaumonHoro cyna Obln Ta-
koB: «Cyn ... BBUIY TOTO, UTO COOCTBEHHOCTh €CTh
MPaBo MOJIB30BAHUSA U PACTIOPSIKCHUS TpeAMETaMu

B pe3yJsbTaTe

23 I'paxganckuii kogekc ['py3uu, ctatbs 945.

24 Cm. B cBa3u ¢ dTuM Tamap 3apanHaus. MecTo H CpOKH
BBITNIOJTHEHHsI JOrOBOpHOro obs3arenscra. T0., 2005. c. 38-
39.

25 H. Capitant; F: Terre, Y. Lequette, Ha3zBauusiii Tpyxa, c. 342.
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B HauOoJiee aOCOJIOTHOM BHJE, TOJBKO €CJIM OHO
He OyIeT NMPUMEHSTHCS B 3alpeui€HHOM 3aKOHAMU
WJiIn periaM€HTaMu BUJAC;, YTO HU OAMWH 3aKOH HE
3alpellaeT OTLY CEMEHCTBA, KOTOPBIM AapUT CBOE
MMYIIECTBO CBOUM JIETSIM, OCTaBUTh Y3Y(DPYKT WU
JUIs 00€CIIeUeHUsI CBOUX MHTEPECOB, WJIM MpaBa Ha
€ro BO3BpalleHne, KOTOPOE MOXKET OBITh IPUCYKIE-
HO €My B OJIMH JICHb, HaBs3aTh JIETSIM YCJOBUE HE
OTUYXJaTh WM HE OTJAaBaTh B 3aJIOI MOJAapECHHOE
MMYIIECTBO TIPU €T0 KU3HU; UYTO dTOT BPEMEHHBIN
3anpeT B MHTEpPEcaxX HaBs3aHHOTO OTIA-JAapHTeNs
HE€ MOXCET OTOXIACCTBIATHCSA C a0COMIOTHBIM U He-
OTPAaHWYEHHBIM 3aIPETOM OTUYXKJICHHS, 32 Pe3ylib-
TaTOM KOTOPOTO CJIEIOBAJIO OBl U3BSITHE UMYIIECTBA
13 oOpalleHus Ha JI0ITr0e BpeMsi».*

2. 3aKOHHOCTb YCJIOBHUSI HEOTUYK/1aEMOCTH
I/ITaK, KOorzaa € yCJIOBUC HCOTUYXKJIAEMOCTHU SB-
JleicTBUTENIbHBIM?  BhllienpuBeeHHOE
noctanoBiaenue Kaccanuonnoro cyna Opanuuun
MPOM3BENI0 B ONpeNeIEHHON Mepe YHHUDHKAUIo
BBICKA3aHHBIX paHee MHEHUH, CBSI3aHHBIX C ITHM
BonpocoM. CyJ goKa3ai, 4TO YCJIOBHE HEOTUYXkJa-
€MOCTH OBIJI0 3aKOHHEIM TOJILKO TOTJA, KOTJa OHO
HOCHJIO «BPEMEHHBII» XapaKTep M BXOJAMIO B «HMH-
Tepec paputeis». Takum oOpa3oM, ycIOoBHE HEOT-
YyXAaeMOCTU HE OOJIXKHO OBITH IMOCTOSAHHBIM, TaK
KaK peXHM COOCTBEHHOCTH OBLI OBl TOTJa BeChMa
nckaxx€n. CornacHo (paHIy3CKOMY IpaBy, TakKoe
JKe TIOJIOKEHHE BO3HHMKAeT W B CiIydyae 3ampeTa Ha
HEOTUYYX/1aeMOCTh, KOTOPOE€ IMPOJOIKAIOCH OBl B
Te4YeHHE Bcel )Ku3HU coOcTBeHHMKa.”’ B3amen Kac-
CallMOHHBIM CyJ] pelInyl, YTO TOJIOKEHHE O HeoT-
qyKJ1aeMOCTH, BHECEHHOE B KOHTPAKT B HHTEpPECax
pacrmopsiuTeNsl WIM TPEThEro Jiuila, Ipuodperaet
BpPEMEHHBIN XapakTep B TeUeHHE BCel )KU3HU OeHe-
¢unuapa.’®

Uto kacaercsi TpeOOBaHHS JETHTUMHOTO HHTE-
peca, BO ¢ppaHIly3cKOM MpaBe OHO HMCTOJIB3YETCs B
UPOKOM NMOHUMaHUU. JIErMTUMHBIA WHTEpeEC Ha-
JIUIO0, KOTJa MBI UMEEM HHTEPEC PacmopsiIuTelNs,

JIACTCA

KOTOPBIN KeJaeT TrapaHTHPOBATh HMCIIOIb30BAHHE
CBOEro TpaBa Ha BBIKYN” WK 00ecleYynBaeT Co-

26 Tam xe, c. 343.

27 Tam xe, c. 344.

28 CM. B CBSI3M C O9TUM CIEAyIolue cylaeOHble pelIeHus:
Civ.1954 r. 27 wurwons, Bull. civ.l, Ne 37, Civ. 1, 1994 1. 15
uoHs 1 apyrue. Ykasano no H. Capitant; F: Terre, Y.Lequette,
HasBauusrii Tpyn, c. 344.

29 Civ. 1, 1985 . 20 nos06ps. Ykazano no H. Capitant; F: Terre,
Y. Lequette, HazBanuslit Tpyx, c. 344.

XpaHeHHe MMYIIECTBa B cBoei cembe.’’ YcioBue
HEOTUYXK/1aeMOCTH MOXET OBITh BHECEHO B JIOTO-
BOp B HMHTepecax M Tperbero nuina. Hampumep,
OCTAaBJICHHOE IO 3aBEHIAHUI0 MMYLIECTBO MOXET
ObITh OOBSIBICHO HEOTUYKJAeMbIM B pyKax Jera-
Ta, 4T0OBl 00eCHeynTh MOJyueHHE MOKHU3HEHHOU
pentsl. CormacHO (paHIy3cKOMY TIpaBy, €ClIH 3a-
KOHHOCTb TaKOT'O YCIIOBHS CTaHET CIIOPHOM, TOMY,
B YbMX HMHTEPECax 3TO YCJIOBHE, MPUIAETCS JOKa-
3BIBATh CYNIECTBOBAHNE CEPHEIHBIX U JIETHTHMHBIX
*l VkazaHHOE NPOTHUBOPEYUT 0OLIEMY
OPHUHIIUITY, COTJIACHO KOTOPOMY OpeMsi I0Ka3aTellb-
CTBa BO3JIaraeTcsi Ha TO JHUI0, KoTopoe Tpedyer
NPHU3HATh HEIEHCTBUTEIBHOCTHh CHCIKU. OOBIYHO
HMEHHO OHO 0053aHO JI0Ka3bIBaTh CYIIECTBOBAHHE
TOTO TpPaBOBOro naedekra, Ha KOTOPOM OCHOBBI-
BaeTcs ero TpeboBaHue. B 3ToM cinydae mepeHoc
OpeMeHH J0Ka3aTelbCTBA OMpPaBAaH «aHOPMAallb-
HBIM XapaKTepoOM» YCIOBHS HEOTUYXIaeMOCTH,
KOTOPBII HapyLIaeT NPUHIIMI CBOOOIHOIO MOJIB30-
BaHUS UMYIIECTBOM.??

W, HakoHew, cienyer ckaszaTbh, 4To BO PpaHUUU
3a yKa3aHHbIMH PCIICHUSMHU, NPHUHATHIMH B CBs-

UHTEPECOB.

31 C YCIOBHEM HEOTYYX/IaeMOCTH, TOCIEAOBATH
W 3aKOHO/aTelbHbIe M3MeHeHus. [lepBoHauanbHas
penakuus ['paxnanckoro koaekca Opanuuu comep-
’Kalia TOIBKO OJIHY CTaThlo, 3TO ObLIa cTaThs 900-as,
coryiacHO KoTopoii, «JIto6oe pacmopsikeHne MEKIy
JKUBBIMH ... OyJIET CUUTATHCS HEICHCTBUTEIBHBIM,
eciii B HEM OroBapuBaeTCsl HEBBIITOJIHIMOE YCIIOBHE
WITM TaKue yCJIOBUS, KOTOPhIE MPOTHBOpPEYAT 3aKOHY
u 6naromy HpaBy». [1o 3akony ot 3 urons 1971 roga
B IpaxnaHckuil kozekc @paHLMU BOILLIA HOBAas
crarbs: 900-1, koTopast MOCTaHOBISAET, YTO YCIOBUS
HEOTYYX/1aeMOCTH, KOTOPbIE KacaroTcs MOAapeHHO-
T0 WJIH MEePEeIaHHOrO M0 3aBeIIaHUI0 UMYIIECTBA, B
CUJIe, TONBKO €CITM OHU BPEMEHHBI U OIpPaBIaHHBI
CepBhE3HBIM U JETUTUMHBIM HHTEPECOM.>

3. Pe3ynbraThl HApyLIEHUs YCIOBUSI HEOTUYXKIA-

€MOCTHU

HNHTepecHO, KakOBBI CAHKIIMY 32 HapyIIeHHE yC-
JIOBUSI HEOTUYXKAAeMOCTH?

Ecnu ycimoBue HEOTUyk JaeMOCTH 3aKjaJbIBa-
JIOCh B JOTOBOp O JApEHUM M JapUTesb XKEJaeT,
9TOOBI BEIIb OCTajach B PyKax Omap&HHOIO UM

30 Civ. 1, 1994 r., 15 urons, prec., Ykazano no H. Capitant; F:
Terre, Y.Lequette, HazBanusliii Tpyn, c. 344.

31 Tam xe.

32 Tam xe.

33 Code Civil, dalloz, edition 2008, art.900-1r0 c. 1029
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numna (BBUAY YETO yCTaHABIHMBAJl yKa3aHHOE yC-
JIOBUE), TO QpaHIy3cKas cyAacOHas mpaKTUKa OC-
TaHOBHJIA, 4YTO TpCGOBaTB HG}Z[CI\/’ICTBI/ITGJILHOCTI/I
OTYYKJICHUS BEIIH UMEET MPaBO TOJHKO TO JIUIIO,
B I10JIb3Y KOTOPOTO OBLIO 3aJI0)KEHO YCJIOBUE He-
OTYYK/Ia€MOCTH B aKT JApEHUs, KacaeTcs JU 3TO
JapuTeNs, MoJydaTelns jJapa WIW TPEThero JuIa.
Korga BHecénHOe Kak ycloBHE B JIOTOBOpP O Ja-
PEHUU YCIIOBHE HEOTUYYkKIAEMOCTH CTABUT IEIbIO
TapaHTHUIO BHITIJIATH OXXKU3HEHHON PEHTHI, HEJIb3s
TpeOoBaTh NPU3HAHUS HEACHCTBUTEIBHOCTH JIO
TEeX MOp, MOKa HE UCTEUET CPOK ITUX MpaB, KOTO-
pble ABISIOTCA IOPUJIUMYECKOW OCHOBOW 3THUX OT-
HomeHuil. [loaTomy aelcTBUE, OCYIIECTBICHHOE
JapuTeJIeM MPH eTo KU3HU, HE MOXKET ObITH OTBEP-
THYTO €ro HacleaHHuKaMu.>

OcyuiecTBiieHHOE IO 3akoHY OT 3 wurons 1971
roja I'paxaanckoro xojaexca @paHIuu U3MEHEHHE
HE COJEPKUT HUKAKOTO TOJIOKEHUS, CBA3AHHOTO C
yclloBUEM HeoTuykaaemocTtu. Ha kxakom ocHoBa-
HHUHU TOraa MOXHO Tpe6OBaTB NpHU3HAHUA Hez[eﬁc-
TBUTENbHOCTU? CylllecTByeT MHEHHE, YTO 3TO CTa-
b 1143-5 I'paxkganckoro kopexkca OpaHuuu, co-
[JIACHO KOTOPOH KpeauTOp UMEET mpaBo TpeboBaTh
YHUYTOXKEHUS TOTO, YTO OBIIIO OCYIIECTBICHO C Ha-
pylIeHHEM 0053aTelIbCTBa, U OH MOXKET MOJYYHUTh
corjlacue Ha ero yHHUYTOXKEHHE Ha CPEeACTBa JOJIK-
HHUKa BMECTE C BO3MEIIEHNEM Bpeia, €CIU JJIs ATO-
ro CyIlecTBYeT IpaBoBoe ocHOBaHue. CyliecTByeT
U MMPOTUBOIIOJOKHOC MHCHHE: IMOCKOJIbKY CTaTbid
1143-9 maér nmpaBo Ha «MaTepUaJbHOE paspylie-
HHUE, YHUUTOXKCHUEY», a HE Ha MpPU3HAHUE HeaeHc-
TBUTEIBHOCTH®, MOCTONBKY Oojee yOeauTenbHO
TOBOPHUTH O TOM, YTO 37€Ch HAJTUIIO U3BSITHE BEIIU
13 TPaXJaHCKOTO OOpalieHus. YCIOBHE HEOTUYXK-
JTaeMOCTH CTAaHOBHUTCS CXOKHUM C «BELIHOW HATPY3-
KOI», KOTOpas JejaeT HEeBO3MOKXHBIM MOJIH30BAHHE
HEABUKHUMBIM UMYIIIECTBOM.

N nocnenHuil BOmpoc, KOTOPBINA KacaeTcs ycio-
BHSI HEOTUYXKJAEMOCTH M HAIPABJIEH MPOTHUB YCIO-
BUS HEOTUYKIAEMOCTH, - 3TO BOMPOC O 3aAIIUTE MPU-
obperarens mpu OTUYXKICHUU. B a3TOM ciyuae, npu
YCTaHOBJIEHUH TPAHUI] IEHCTBHUS CAaHKIIUU, BAXKHOE
3HAYCHUE UMCIOT CyObEKTUBHBIC OTHOIICHUS TPUOO-
perarens. BHe coMHeHUs, 4TO MpuoOpeTaTeab MO-
JKET TTOHECTH ymiepO, eciii OH HeJT00pOCOBECTHHIN

34 Req. 1893 r. 27 Hos6ps DP 94.1.566: Req. 1923 r. 16 suBaps
DP 1923.1.1776 VYxa3zano no Capitant; F: Terre. Y.Lequette,
HasBauusrii Tpyn, c. 345..

35 Saignat, De la clause portent defense d-aliener, these Bordea-
ox 1896, p.128, Capitant; F:terre, Y.Lequette.

WM €CJIM OH 3Hajl O OpeMEeHU HEeOoTUYKIAeMOCTH,
KOTOpOE OBLJIO HAJIOKEHO Ha MOJYUYECHHOE UMYIEC-
TBO. B 9TOM cilydae OH BBICTyMaeT Kak COy4acTHUK
JUIA, HapyLIMBIIETO YCJIOBHE HEOTUYXKIAaeMOCTH,
u, o cratee 1382-0if Pppanuysckoro nmpasa, Ha HEro
HajlaraeTcs BO3MelleHue Bpena.’® B cosmaBmieiics
CUTYallUM CaMbIM aJICKBAaTHBIM HCIIPABIECHUEM Ha-
HECEHHOTO Bpeaa OyneT NpHHYXACHHE Npuodpera-
Tellsi BEpHYTh UMYIecTBO. Ho Kak ciemyeT pemunTh
cIiop, eciu nmpuodperaTenb nodpocoBecTHBINH? Kor-
Ja JIeNI0 KacaeTcs JBMKUMOIO MMYyIIecTBa, (ppaH-
I[y3CKO€ MpaBo, TaK K€ KaK U Tpy3uHCKoe®’, 3HaeT
[PE3yMILHUI0 COOCTBEHHOCTH, CBSI3aHHYIO C IBH)KH-
MBIMH BemaMu. « OTHOCHTENIBHO JBUKMMBIX Belllel
BIIJICHUE TPUPABHUBAETCS K IPaBOyCTAaHABIWBA-
oneMy Jg0KyMeHTy» . TloaToMy 100pOCOBECTHBIH
npuoOperaTenb, Mo crarbe 2279-oit ['paxknanckoro
kogekca dpaHmuu, OyAeT 3aIMUIIEH, €CIIN IeJI0 Ka-
caeTcs HeABM)XKMMOTO UMYIIECTBA, a akT (IpoJaxa,
JapeHue, 3aBellanne), KOTOPBIA COAEPKUT yClIOBUE
HEOTUYKIaeMOCTH, TIOJUICKHUT ITyOIIMYHON PEerucT-
panuu.

IV. 3akarouenne

WTak, MOXHO CKa3aTh, €CJIM KOTIa-TO COOCTBEH-
HOCTb OblIa HEOTPaHUYEHHBIM MIPABOM, TO CETrOJHS
OHa Ha CaMOM JieJie He SIBIIsIeTCsl TakoBoW. OrpaHu-
YeHHs IpaBa COOCTBEHHOCTH HOCAT YaCTHOIIPABO-
BOH miM nmyOnuuHO-npaBoBoi xapakrep. Co cBoeit
CTOpPOHBI,
OBITh 3aKOHHBIMH M JOTOBOpHEIMH. HenomycTu-
MOCTb 3J0yNOTpeOIeHUs NPaBOM 3HAET MOYTH BCS
COBpeMeHHasi KOAU(PUKAIIHSI, U CY/IBI 4acTO oOparia-
FOTCSl K HEW MPHU PEIIEHUN COCEJCKUX CIOPOB. XOTs
B I'paxknanckom kopexce ®@paHUMM HET 3aKOHOIA-
TEeNbHOU NeUHHUIMK 37T0ynOTpeOICHHs TPaBoOM, B
KOHKPETHOM city4ae (hpaHIy3CKOH IOPUCTIPYACHINH
HE COCTaBMUJIO TPyAa YCTaHOBHUTH 3J0ymHoTpediie-
HUE TIPABOM M CKa3aTh, YTO COOCTBEHHHK 3JI0yTIOT-
pebisieT CBOMM IPAaBOM HAa4YMHAsl C TOTO, KOT/A OH
UCIIOJIB3YET €ro C €JUHCTBEHHBIM HaMEPCHHEM —
HaHECTH BpeJ JIpyromy Juiy. [py3uHCKOEe MpaBo
OpHU3HAET TOHATHE 3JIOYHNOTPEOJICHHUS IPaBOM, H
OHO MpHUMeHseTcsl B cyaeOHOW mpaktuke. Hapsny
C 9TUM, cOriacHo (paHIly3CKOH NOKTpUHE, 3HAYH-

YaCTHONPABOBLIC OI'PAHUYCHUA MOTYT

36 JIro6oe neiicTBUE NHIIa, KOTOPOE HAHOCHT BPEJ IPYyTOMY JHILY,
00s13yeT TOro, 1Mo 4Ybeil BHHE MPOU3OIII0 HAHECCHHE Bpeja,
BO3MECTUTH BpE].

37 Cornacuo crarbe 158-o0it I'KI, B ciiydae ABMIKMMBIX Belieit
«BJIajeINel] BeUH Mpenoyiaraercs eé coOOCTBEHHUKOMY.

38 Code Civil, dalloz. Edition 2008, art 2279. c. 2261.
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TEJIbHO TO, YTO JCHCTBHE COOCTBEHHHKA IOJIKHO
OBITh JIMIIEHO BCSIKOW MOJB3BI AJIA CaMOro colc-
TBEHHHUKA U BPEAHO ISl IPYroro. XoTs Il caMoTo
CcOOCTBEHHHUKA IOHSATHE HEUMEHMs IOJIb3bl MOMKET
BBI3BAaTh pasHble ToJKoBaHMs. [loab3a, Ha KOTOPYIO
YKa3bIBacT CO6CTB€HHI/IK, JOJI’KHAa OBITH «IIpuUu3HaBa-
eMoi», a 00yCIOBIMBAIONINN €€ MHTEpEeC OJKEH
OBITh CEphE3HBIM M 3aKOHHBIM. MHTEpecHO, 4YTO
I'py3HHCKas CyJAeOHas MpakTHUKa Takke oOpamaeTcs
K MOHSTHIO 3aKOHHOTO HMHTepeca. B To ke Bpems,
€clM NPHUMCHEHHE MNpaBa COOCTBEHHOCTH MOMKET
nepepacTy B 3JI0yNOTpeOiIeHUue MpaBoOM, COXpaHe-
HHE COOCTBEHHOCTH HEJb3s KBATU(DUIIMPOBATh Kak
3JI0ynOTpeOIeHUEe IPAaBOM, KaK 3TO BUJHO U U3 pac-
CMOTPEHHOTI'0 HaMU MpHUMepa.

OTHOCHUTEIBHO COOCTBEHHOCTH HMHTEPECEH BOII-
poc 00 yCIIOBHUM HEOTUYXAaeMOCTH, O KOTOPOM B
IPY3UHCKOM JOKTPUHE HUYEro He roBopurcs. Mo-
KT JIH MPaBO COOCTBEHHOCTH OBITH OT'PAHHYCHO
B OJHOM M3 CBOMX 3JIEMEHTOB — paCHOpPSIKEHUU?
I'py3nHCKOE 3aKOHOAATENHCTBO 3HAET HECKOJIBKO
cly4yaeB Takux orpannueHuid. Ho ecnu yciosue He-
OTUYKJAEMOCTH HE ONPaBAAHHO HUKAKUM HHTEpe-
COM W SIBJIICTCS MMOCTOSIHHBIM, OyJET JIU OHO JeicC-
TBUTENbHBIM? Bo QpaHIly3ckoM mpaBe yciOBHUE
HEOTUY)K/1aEMOCTH MMEET 3aKOHHYIO CHIIY TOJBKO
TOT/Ia, KOTJa OHO HOCHUT «BPEMEHHBIN» XapakTep U
OIIpaBIbIBAETCA 3aKOHHBIM HHTepecoM. 1o Hamemy
MHEHHIO, HMEHHO TaK OHO JOJKHO TOJIKOBATBHCS U B
TPY3HHCKOM IpaBC€, TaK KakK, €CJIM JOIIYCTHUTh, YTO
YCJIOBHE HEOTUYKJAEMOCTU MOKET OBITH MTOCTOSH-
HBIM, Pa3yMeeTcsl, 3TO OYEHb MCKA3UT PEKUM cOOC-
TBEHHOCTH.



3amuTa npaB cOOCTBEHHOCTH B
npaktuke EBponeickoro cyga
10 NPaBaM 4YeJ0BeKa

Bagaooun Hbaes*

Eeponeiickas Konsenyus o sawume npas ue-
108eKa U OCHOBHbIX c80000 sAsigemcs Haubonee
BAJCHOU (POPMOU NPUBEPAHCEHHOCTNU 20CYOAPCME-
uynenog Cosema Esponvl yennocmsam 0emMokpamu,
MUpa u cnpagedsusocmu, a maxice cooo0eHuio
dyHoamenmanvHuvlx npag u c60000 gcex AUy, HCu-
eywux 6 ux cmpauax. Koneenyus sensemcs co-
CmMasHoll yacmovlo npasosol cucmemvl Azepbati-
Odorcanckot Pecnyonuxu u umeem o0Osa3amenvbhbiil
xapakmep 011 cy008 U OQUYUATLHBIX O0P2aAHO08
gracmu. boree moeo, cyowr dondxcHvl omoasamo
npuopumem Konsenyuu u ee npeyedeHmHomy npa-
8y nepeo n00bIM GHYMPEHHUM 3AKOHOM, NPOMUBO-
pedawum um.

Hlocneonue 200vl 6 Egponeiickom cyde no npa-
8am uenogeka OblIO0 PACCMOMPEHO MHO20 0el, 8
pewenuax no komopwvim Cyo npuxooun K 6v1800Y,
Umo 20¢cy0apcmeo 8vlX00UN0 3d PAMKU CB0e20 YC-
MOMPeEHUs. U HAPYUWAI0 Npaso COOCMEEHHOCHIU.
Uszyuenue npeyedenmuoco npasa Esponeiickoeo
cyoa, kacaroujeecs npasa coOCMEEeHHOCmMuU, 2apaH-
mupogannozo cmamvéi 1 Ilpomoxona Nel, cozoa-
em 0CHO8Y 0151 eOUHOO0OPA3HO20 NPUMEHEHUS HOPM
npaea u 3awumovl npaga coOCMEEHHOCMU 2PAIC-
oam.

I. BaxxHocTh NpUMEHEHHS MpPeleIeHTHOTO

npasa EBponeiickoro cyia

Coset EBpomnbl kak ¢gopym oOmieeBponeiickoro
COTPYAHHUYECTBA KOHIECHTPUPYET CBOIO JNEATEIb-
HOCTh Ha TpoOJieMaTHKe 3amuThl MpaB dYeloBe-
Ka, IPaBOBOT0, 'YMaHUTAPHOTO COTPYAHUUYECTBA,
B3aUMOJICHCTBHS B COLlMAIbHOU cdepe, B 00IacTH
KYJABTYpBI, pacrpocTpaHeHus mHOOpPMAIUd U OX-
pasbl mpupoibl. O0s3aTeIbHBIM YCIOBUSM YJICHC-
TBA B 3TOU MEXAYHAPOJHON OpraHU3alMu SIBJISET-
cs MPUHATHE HA ce0s 0053aTeNhCTB, BHITEKAIOIINX
u3 nojoxenuit EBponeiickoii Koupennuu o 3amu-
T€ TIpaB YeJoBeKa U 0CHOBHBIX cB0OO (EKIIY).

* Cynpss BepxoBHoro cyna AsepOaiijxanckoit PecrnyOmnuku,
Kanauaar opuandeckux Hayk.

JlanHple 00s3aTeabCcTBa IMPEACTABIAIOT COOOM
KOMILICKCHBIM MEXaHU3M JI€KJIapUPOBAHUS U KOJI-
JIEKTUBHOTO COOJIIO/IEHUS OTIPE/IeICHHBIX CTaHap-
TOB B 00JIaCTH IIpaB ¥ CBOOOA YenoBeka. [Ipu aTom
B OTJIIMUHE OT JIPYTHX MEXKIyHapOJIHO-IPABOBBIX
akToB nanHas KonBeHmus u 13 mpoTOKOJIOB K HEH
cozepikaT HOPMBI, IMO3BOJIAIOMKE TO0OUBATHCS (-
(dexTuBHOro cobOMOAeHUs €€ TTOJ0KEHUI oCpec-
TBOM JeATeabHOCTH EBpomeiickoro cyma mo mpa-
Bam uvenoseka (EBpomnelickwmii cyn).

OcHoBHas 3anauya EBpomneiickoro cyma — obec-
MeYyeHne 4eTkoro codmrofenus HopMm KouBeHInw.
Patndukanus KoHBeHIINN ¥ TpU3HAHUE FOPUCIUK-
uuu EBpomneiickoro cyaa o3HadaeT Takke U TO, YTO
NeATeIbHOCTh BCeX azepOalKaHCKUX OPraHoB ro-
CyJapCTBEHHOW BJIACTH, B 0COOCHHOCTH CYACOHBIX,
UX pEIICHHs] M MPHUMEHSEMbIE MPOLEAYPHl, PABHO
KaKk M peUIeHHUs] 3aKOHOAATEeIbHBIX OPTaHOB, HE
JOJKHBI TPOTUBOPEYHUTH MMOT0KeHUsIM KoHBeHIIHH.

[Tocne Toro kak 25 suBaps 2001 roga AzepOaiin-
’)KaH npucoeauHuiicsa k EBponeiickoii KonBenuuu o
3alIMTe MpaB YeJI0BEeKa U OCHOBHBIX CBOOO M MIPH-
3HaJ OPH 3TOM 00s53aTeNbHYI0 IOpUCAUKLIHIO EB-
poreiickoro cyia, OorpoMHOE 3HAYEHHE /IS Hallen
MPaBOBOW CUCTEMBI TPUOOPEN yUET NMpeneaeHTHOH
MPaKTUKH 3TOTO cyaa. Heo0XxoaumMo moauepKHyTh,
YTO C ITOTO MOMEHTa B cHlly TpeboBanuii KoHctu-
Tynuu AzepOaifkanckoir Pecnyonukm (4. 11, cT.
148) nocranoBnenus EBponeiickoro cyna (kak yc-
TaHaBJIUBAIONHEe HOPMBI ToJKoBaHUS KoHBeHIMN)
HMEIOT JUIsl Halleld MpaBOBOM CHCTEMBI TaKOE€ XK€
3HAUYCeHHE, KAaK U HOPMBI MEKIyHApOJIHOIr0 MpaBa.
[MosTomy ysicHeHHe a3epOalKAHCKUMH MPaBO-
NPUMEHUTEISIMH BBIHOCUMBIX EBpomneickum cy-
JIOM pEHICHUH M MOCTaHOBJICHUMU, 3aKPEIISIOMIMNX
MpaBOBbIE MO3UIHNHU CyJa MO KOHKPETHBIM JellaM,
HO TMPUMEHHMBIX U B JPYTUX, aHAJOTHYHBIX IO
(abyine ciryuasix, MO3BOJISICT THIATEJIbHEE YHUDHU-
APOBATh MPABONPHUMEHUTEIBHYIO MPAKTUKY U (-
(heKTUBHO 3amMIIaTh IpaBa U CBOOOIBI, KaK OHH
chopmynupoBanbsl B Konsenuuu u toakyrorcs EB-
pONENCKUM CYJOM.

Patndpuxanus EKIIY n nmpusaaHme o0s13aTeNb-
HOH opucaukuuu EBponelickoro cyaa 1o npasam
YeJI0BeKa MO3BOJSIOT BCEM JIMIAM, HaXOJSIIUMCS
noj rpucauknueid AszepOanmkanckoir Pecmy6mm-
KM (HE3aBHCUMO OT UX I'PaKJaHCTBa), 00pamarbcs
Npu coONIoNeHnn psija ycinoBuih B EBpomelickuit
Cy[ 3a 3alIUTON CBOMX MpaB, KOTOPbIE OHU IOJiara-
10T HApYLIEHHBIMU TOCYIapCTBOM.
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EBponeiickuil cyn He SBISIETCS BBICIIEH HH-
CTaHIMEH MO OTHOUICHUIO K CyaeOHOH cucreme
rocynapctBa — yuyacTHuka Konennuu. Cyn pac-
CMaTpPHUBAaET KOHKPETHBIE JKAJIOOBI C TEM, UTOOBI
YCTaHOBUTH, NEHCTBUTENHHO JIM OBIIN JOMYIICHBI
Hapymenus TpedoBanuii Konsennuu. Onnaxo Cyn
BIIpaBe MPHUCYAUTH «CIPaBEINBOE YHIOBIETBOpE-
HUE MPETeH3UN» B BHJAE (PUHAHCOBOM KOMIICHCA-
UM MaTepHaITbHOTO ylepOa U MOPaIbHOTO Bpe/a,
a Tak)Xe BO3MEIIeHWE BBIUTPABIICH CTOPOHE BCEX
nsgepxkek u pacxonoB. KoHcTaTupys wumeniiee
MECTO HapylIeHHe INpaB YeJOBeKa WU MPUCYKIASL
mocTpajaBuieMy Iully (UHAHCOBYIO KOMIIEHCA-
uuio, EBponelickuil cyn QakTHUecKH yKas3blBaeT
rocyJaapcTBy Ha HEOOXOJMMOCTh WCIPaBICHUS
pacxXokJAeHUs] HOPM HAIMOHAIBHOTO TpaBa, a TaK-
€ MPaBONPUMEHUTEIbHON MIPAKTUKH B COOTBETC-
TBUU co craHgapramu Cosera EBpombl, 3akpen-
neaasiMy B EKIIY (B ToM BHAE, Kak TOHHEMAET UX
cam EBponeiicknii cyn).

Pemienusa u nocranoBneHuss EBpomneiickoro cyzaa
00s13aTeNbHBI JUIIb I TOCYIapCTBa — OTBETYUKA
o Aeiy, OgHaKo (aKTUYECKH OHU HOCSIT Hpele-
JEHTHBIN XapakTep, MOCKOJIbKY B COOTBETCTBUHU C
NpUHIUTIOM stare decisis EBpomelickuii cyn mpu
BBIHECEHUM HOBBIX pEIIEHUH PpPYKOBOJCTBYETCS
OIIEHKAMHU M TOJXO0JaMH, KOTOpbIe OH C(HOpPMYIH-
poBaji paHee MO IPYTUM aHAJIOTHYHBIM JejiaM.!
Taxum o6pa3oM, OONBIION NPAKTUUECKUN HHTEPEC
MPEJICTABJISAIOT TEKCTHI MOCTAHOBIEHUHN U pEIICHU I
EBpomneiickoro cyaa, KOTOpbl€ MO3BOJISIIOT OPUECH-
THUPOBATHCS B pealibHOM cMbIcie ctareil KoHBeH-
M.

B nocranoBnenuun mienyma BepxoBHoOro cyna
Asepbaiipxanckoir Pecniyonuku ot 30 mapta 2006
r. «O nmpumenenuu nonoxenust EBponeiickoii Kon-
BEHIIMH O 3aI[MTE IPaB YelIOBeKa M OCHOBHBIX CBO-
001 u npeuenenTsl EBponeiickoro cyna no npasam
YyeJIoBeKa MPH COBEPIICHUH MPABOCYIUS» OTMeda-
eTcsl, YTO NPHU TOJKOBAaHWUW HOPMBI KOHBEHIHH O
3alIUTE NMPaB YeJ0BEKa U OCHOBHBIX CBOOOJ Hapsi-
JIy C €ro KOHTEKCTOM JIOJKHA YYUTBIBAThCS IMOCIe-
OyIoIasl MpakTHKa MPUMEHEHHS JOTOBOpa, KOTO-
past yCTaHaBJIMBAET COMIACHE YUACTHUKOB OTHOCH-
TEJIbHO €r0 TOJKOBAaHUS.

A3zepOaiimxanckas PecnyOnuka kKak y4acTHUK
KonBeHuun o 3amure mpaB 4ejgoBeKa M OCHOB-

1 Xannap I'agxues. [Ipeunenent B aesrensuoctu EBponelickoro
cyna mo mpasaM 4esioBeka. Coobmenne KoHCTHTYHIHOHHOTO
cyna AsepOaiigxanckoit Pecniyonuku, Ne 2-3, 2004. c. 219.

HBIX CBOOON TpHW3HAET IOPHUCIMKIINIO EBpormeiic-
KOTO cyzla IO IpaBaM 4YesoBeKa 00s3aTeJbHOU IO
BONIPOCAM TOJKOBAaHUSA U MpuMeHeHUss KoHBeHIHN
¥ TIPOTOKOJIOB K HEH B cllyyae MpearnoaraeMoro
Hapymenuss Asepbaiimxanckoit PecnyOnukoit mo-
JIO)KEHUM 3THX JIOTOBOPHBIX aKTOB, KOTJa MPE/Io-
JlaraeMoe HapylleHHe UMeJ0 MECTO TOCIe BCTYII-
JICHUS UX B CUIy B oTHOolIeHUU Pecnybnuku Aszep-
6aiimkan (15 anpens 2002 r.) [TosTomy npumeHe-
HUE CylaMM BblllIeHa3BaHHOW KOHBEHIIMH NOJKHO
OCYULIECTBIATHCS ¢ yueTOM NpakTuku EBponeiicko-
ro cyJia 1o MpaBaM 4eJIoBeKa BO H30ex)aHue J1000-
ro HapymeHus KoHBeHIIMH O 3alIuTe MpaB yeloBe-
Ka ¥ OCHOBHBIX CBOOOJ.

[Ipu »TOoM ciexayeT y4uThIBaTh, 4TO JJS a3ep-
0aifKaHCKUX MPaBOMPUMEHHUTENICH MTpeACTaBIsICT
HHTEpPEC U MUMeeT OONbIIOE 3HAYCHHE MPEUEIEHT-
Has npakThuka EBpomeickoro cyna He TOJBKO IO
neyaM, MpsIMO OTHOCSIITUMCS K A3epOaifKaHcKoi
Pecnybnuke, HO ¥ 110 AenaM NPOTUB JPYTUX CTPaH.
B ycrmoBusix ObICTpOTO pOCTa YHMCIa BBIHOCHMBIX
EBponeiickuM cynoM pelieHUd U MOCTaHOBJIEHUI
€ro NMpaBOBBIE MO3ULHUHM MOCTOSHHO Pa3BHUBAIOTCA
W 17 TMPaBUIBHOTO WX MOHUMAaHHUA W y4éTa mpu
MOATOTOBKE M PACCMOTPEHHH «a3epOalKaHCKUX
XKano0» creayeT BHUMATEIbHO U3y4aTh MPAKTUKY
CyJa B OTHOUIEHHUH BCEX TOCYIApPCTB — YYACTHUKOB
EBponeiickoit Konpenuuu.

AxTuBHOE B3aumopclicteue ¢ EBpomneiickum
CYJIOM M pelenius CO3AaBaeMbIX UM HOPM TIpelie-
JNIEHTHOTO MpaBa B 00J1aCTH OXpaHbI IIPaB YeJIOBEKa
— 9TO peaiusi pa3BUTHUs a3zepOalKaHCKOIrO mpa-
Ba M aszepOal’KaHCKOW TMpaBONPUMEHUTEIbHOMN
MPaKTHKH MO JIeMOKpaTudeckomMy mytu. UMeHHO ¢
9TOH 1edplo B YKaze mpe3uaeHTa AszepOalKaH-
ckoii PecnyOiuku «O MojaepHH3anuu CyaeOHOM
cucteMbl» oT 19 auBaps 2006 1. peKoMeH10BaHO
BepxoBHomy cyny Aszepbaiimkanckod PecryOnu-
KU U3y4YeHHE ¥ BOBMOKHOCTH MPUMEHEHHUS CyJaMHu
pecnyOnuku mpeneaeHToB EBporeiickoro cyna mo
NpaBaM 4eJI0BEKa.

O¢dextuBHoe npumenenrne KoHBeHINMU U TOC-
TaHOBJIeHUU EBpomeiickoro cyaa OCHOBBIBAETCS
B JCHCTBUTEIBLHOCTH HE TOJBKO Ha BOJIE M yOex-
JIEHUU HaIlMOHAJIBHBIX CyAel, HO M Ha BIaJeHHUU
umu npaBoM Konpennuu. CucremMa eBpoOIeHCcKOM
3alIUTHl MPaB 4eJOBeKa, 0€3 COMHEHHMS, HE CMO-
KEeT JIeficTBOBaTh, €ciM cylneOHas MpakTHKa B
CrpacOypre He OyneT W3BECTHa IHIAM, MPaKTH-
KYIOLUIUM MpaBO B TOCYIapCTBaX, MOAMNMCABUINX
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KoHBeHIMIO, B 4aCTHOCTH CyAbsAM. TOJBKO XOpo-
oI0 3Hasg CIOXHYIO M pa3sHOOOpa3sHyIO0 MPaKTHUKY
Cyna, HallMOHAIBHBIN CyIbsS CMOXKET d(PPEKTHBHO
ee NpuMeHsATh. I 3ToH 1enu, B IepBYIO OUepebp,
HE00X0AMMO NMyOJMKOBATh U PACCHLIATH BCEM CY-
JaM TIOCTAHOBJIEHUS Ha f3bIKe JAHHOM CTpaHBI.
YuutsiBasg BaXHOCTh yKa3aHHOW 00mmel Mepsl, 18
nekabpst 2002 roga Komurer MUHHCTPOB MPHUHSLI
Pexomennmanuio Rec(2002) 13 «OnybnukoBanue u
pacnpocTpaHEHHE B TOCYAapCTBax-4JI€HaX TEKC-
ta EBponeiickoii KoHBeHIIMM 0 mpaBax 4denoBeKa
U NpeLeiaeHTHOro npasa EBpomneilickoro cyna mno
IIpaBaM 4eJIoBEKa». B pekoMeHpannu nog4yepKuBa-
JIOCh, UTO «JIETKUH TOCTYH K MpELeAeHTHOMY IIpa-
By CyJla UCKIIFOUHTENHHO BaxkeH s 9P PeKTUBHON
nMIieMeHTanun KOHBEHIMM Ha HalMOHAJIbHOM
YPOBHE, TaKk KakK 3TO MO3BOJISIET 00ECIEeUUTh COB-
MECTHUMOCTh BHYTPUTOCYIAapCTBEHHBIX pEIICHUH
C OTHM IpELEeJeHTHBIM IPaBOM U MPEeAOTBPaAIIaTh
HapyLIEHUN».

3HAaYUMOCTh NMPUMEHEHHUS TMPEeIeIeHTHOrO Ipa-
Ba EBpomneickoro cyna He BCTpEYaeT YHOPHOIro
COIPOTHUBIIEHUS CO CTOPOHBI HALIMOHAJIBHBIX CY/10B
A3sepOaiixana. Bmecte ¢ TeM, HAM Ka)XeTCs, YTO
JUCKYCCHH O IOJHOM WM 4aCTUYHBIM MPU3HAHUU
pemrennst Cyna Kak npeuejeHTa’ He JIMIIEHBI OC-
HoBanus. Muenue B./[.3oppkunHa 0 TOM, 4TO pe-
weHust EBponeiickoro cyaa gBISIOTCS COCTaBHOM
YacThI0 POCCUUCKONU MPaBOBOM CHUCTEMBI JIUIIb «B
TOW CTETNEeHM, B KaKO¥ OHHM BBIpa)xaloT oOmenpu-
3HAHHBIE NPUHIUIBI U HOPMBI MEXKIYHapOIHOTO
npaBay,’ Toxe Aa€T MUILY IS Pa3MbILUICHHUS.

II. EcTecTBeHHBIH XapakTep npaBa co0c-

TBEHHOCTH

B mpaBoBoif JOKTpUHE TpPaBO COOCTBEHHOCTH
paccMaTpuBaeTCs KakK €CTECTBEHHOE IPaBO, Kak
HCTHHHAs nyOnuuHas cBoOonma. YacTHas colc-
TBEHHOCTh B ATOM MOHHMMAaHHHU TPEACTaBISIETCS
BBIpa)KCHHUEM JTUUHOHN cBOOOAR. OHA OTpakaer Imo-
JIO)KEHHE YET0BEUECKON JJMUYHOCTH B UMYILECTBEH-

2 Mapuenko M.H. CyneOHoe mpaBOTBOPYECTBO H CyAEHCKOE
npaBo. M.2006. ¢.475-494.

3 3opskun B. /., Koncturyunonnstit Cyn Poccuu B eBporneiickom
npaBoBoM moie, XypHan poccuiickoro mpasa. 2005 Ne 3,
c.4; Boictrynnenue llpencenarens Koncruryuumonnoro Cyna
Poccumiickoii Penepanmuu B.Jl. 3opsrkuna Ha MOCKOBCKOM
MesxayHapoaHo#i KOH(pepeHInn «Enunoe mpaBoBOE
NpocTpaHCTBO EBpombl M HpakTHKa KOHCTHUTYIIMOHHOIO
npasocynus» (Mocksa, 26-29 okra6ps 2006 r.), bromierens
EBpomneiickoro cyna mno mnpaBam deloBeka. Poccumiickoe
n3ganue Ne 12/2006 c. 126-127.

HOW 00JacTH W TpH3BaHAa OOCCIECUHUTH pPa3BUTHE
nuyHocTH. «bes anemenTapHoit Gopmbl HHCTUTYTA
COOCTBEHHOCTH U MPABOBBIX HOPM, 3al[UIIAIONAX
ee, Helb3s TOBOPUTH O MpaBax uesoBeka. U 3To
MOTOMY, YTO 4YacTHasi COOCTBEHHOCTH IO3BOJISICT
obecmeuynTh CBOOONY PKOHOMHUUECKHUX U COIUATb-
HBIX OTHOIICHUW MPU YBaXXEHUHU K TaKUM IPUHIIH-
naM, Kak paBeHCTBO, YEJIOBEYECKOE JOCTOMHCTBO
U crIpaBeaanBOCTh. YacTHas COOCTBEHHOCTH SB-
JIeTCsl DKOHOMUYECKHMM OCHOBAaHMEM OOIIecTBa B
TOM ke Mepe, B Kakoi pa3JiesieHue BilacTed — OCHO-
BaHHEM MOJUTUUYECKOTO PEIKUMAY.

B nro6om mpaBoBOM TOCyZapcTBE 3allWIIEH-
HOCTb YacTHOH COOCTBEHHOCTH paccMaTpPUBACTCS
KaK BBICIIAsI [EHHOCTD.

[IpaBo coOCTBEHHOCTH, paccMaTpuBaemMoe MOJ
yIJIOM Tpa)XAaHCKOrO IpaBa, ONpefessercs Kak
CyOBEKTHBHOE TIpPaBo,
CBOEMY CyOBEKTYy MpaBO HCIOJIH30BaTh BEIIb B
COOTBETCTBUU C €€ IPUPOJOI U HA3HAUCHHUEM, HC-
MOJB30BaTh U pacIojaraTh €10 HCKIIOUYUTEIBHO U
MOCTOSIHHO, B paMKax IpPHU IOJHOM COOJIOIEHUHU
MOJIOKEHUN 3aKOHA.

B I'paxnmanckom komekce DpaHIUM COOCTBEH-
HOCTh OTpeJeNseTcs KaK «CBAIIEHHOE W HempH-
Hukto ©He Moxer ObITh
TUIIEH TOTO MpaBa HU rOCYAapCTBOM, HU KaKHM-
nubo npyrum nunom. [lo cpaBHeHHUIO ¢ mpenaiec-
TBYIOIUMHU (opMaMu WM JPYTUMH pPealibHbIMU
npaBaMu COOCTBEHHOCTB SIBJISIETCS aOCONIOTHOM.
Ona He abconroTHa B camoil cebe. CoBpeMeHHAs
COOCTBEHHOCTh B CBOMX INPaBOBBIX IPOSBICHUSAX
He SIBIsIeTCsl a0COMIOTHOM HU C TOYKH 3pCHUS TpaBa
MOJIb30BaHUA BEUIbI0, HA C TOYKH 3PEHUS pacropsi-
KEHUS 3TOW BEUIbI0. DTO NPOUCXOAUT IOTOMY, YTO
JTaHHOE TMPaBO OCYILIECTBISIETCS B Mpejenax, mpe-
TyCMOTPEHHBIX 3akoHOM. [loHATHE abCOMIOTHOTO
npaBa yKa3blBaeT Ha TO, YTO CyOBEKTHBHOE MPaBO
Ka)XJ0T0 KOHKPETHOTO JIMIa BCEraa MOCTaBICHO B
OTHOIIEHHWH K MPaBy JIFOOOTO APYroro Jula, Kak
BO BCSIKOM peajibHOM IpaBe.

KOTOpOC TMpEaAoCTaBIACT

KOCHOBCHHOC IIpaBO».

B mpaBoBOM rocymapcTBe U JI€MOKPATHYECKOM
00IIeCTBE TPAaBO COOCTBEHHOCTH HENPHKOCHOBEH-
HO U CBSIIICHHO.

Cornacuo Kouctutynuu AszepOaiigxaHCKOM
PecnyOnukn, cOOCTBEHHOCTh HENPHKOCHOBEH-
Ha W OxXpaHseTrcs rocyaapctBom. Kaxuwlit obna-
JnaeT mpaBoM coOCTBEHHOCTH. HHUKTO He MOXKeT
OBITH THUIIEH COOCTBEHHOCTH, MHAYE Kak IO pe-
menur cyna. [losHas koHpuUckanus UMylIecTBa
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He pomyckaercs. OTuyxaeHHe COOCTBEHHOCTH
IJ1s1 TOCYJapCTBEHHBIX MJIM O0IIECTBEHHBIX HYX]I
MOJKET JOTMYCKaThCs TOJBKO MPHU YCIOBUU TpEa-
BapUTEJIBHOIO CIPaBEIJIMBOTO BO3MELICHUSA €&
CTOMMOCTH.

[IpaBo cCOGCTBEHHOCTH — 3TO MPaBO CyOBEKTa HA
BIIaJICHHE, II0JIb30BAHNUE U PACIIOPSIKEHHUE 110 CBOE-
My YCMOTPEHHUIO NPHHAJIC)KAIIUM €My HUMYLIEC-
TBOM (BEIbIO), TPU3HAHHBIM U 3ALIUIIEHHBIM CO
cTpaHsl rocymapcTBa (ctarbs 152.1 I'paxkmaHcko-
ro kojxekca). OgHako rocyJapcTBO AaeT TapaHTHIO
Ha MpHU3HAHHWE W 3alUTy IpaBa COOCTBEHHOCTH,
MPUOOPETEHHOI'0 Hall ABUKUMBIM U HEABHKUMBIM
HMYLIECTBOM, JIMIIb B YCTAHOBJICHHBIX 3aKOHO-
JaTelIbCTBOM ToOpsiake u oOcTosiTenbcTBax. I[Ipa-
BO COOCTBEHHOCTH Ha HEABUKUMOE HMYIIECTBO
MEepexoquT K mpuodperaroueMy JUIy ¢ MOMEHTA
perucTpanuu ero mepeaadyd B TroCylapCTBEHHOM
peecTpe HEIBMKMMOCTH.

JocTuxeHue paBHOBECHS MEX/y 00IIeCTBEHHBI-
MM UHTEPECaMHU M BMEIIaTeIbLCTBOM B MpaBo cobc-
TBEHHOCTH WHIMBHUAYyMa rapaHTUPYETCS MpPeno-
CTaBJICHUEM COOCTBCHHUKY COpPa3MEpPHOM JEHEeX-
HOM KoMHeHcanuu. B nanHOM ciydae pedb UIET
0 BO3MEULICHUHU TOTO, YTO COOCTBEHHUK BBIHYXICH
MHUPHUTBCSI C OMNPEAEICHHBIM 3aKOHOM CHOCOOOM
repexojia OTUYXJEHHS HMMyIIecTBa M Tepenadeit
mpaBa COOCTBEHHOCTH MHOMY JIMITYy B CHITy HE00XO-
JUMOCTH 0OecredeHus: 00IEeCTBEHHBIX HHTEPECOB.

OrpaHudeHne mpaBa COOCTBEHHOCTH BO BCEX
CIydasiX JOJKHO OBITh TOUHBIM U JOCTAaTOYHO Je-
Tanu3upoBaHHbIM. OrpaHUYeHHE TpaBa COOCTBEH-
HOCTH — HE TMPaBuUJO, a UCKIIOYEHNE U3 MpPaBUIIaA;
OHO BO3MOYHO JIMIIb HA OCHOBAHMSAX, NIPEIYyCMOT-
PEHHBIX B 3aKOHE, HE MOJJIeKAIINX PACIIMPEHHO-
MY TOJIKOBAHUIO.

Nurtepec mnpencrasisier muenue [.l'amxuena:
«KoHuenuus mnpaBoBoro rocyunapcrBa TpeOyer,
YTOOBI «TSIKEJ0€ SAPO» OCHOBHOTO IpaBa WU
ero CyIIHOCTHh B JIFOOOM ciiydae He OBLIO 3aTpo-
HyTO 3akoHogarenemM. Ho mpu stom Koncturtynus
Poccun nomyckaeT BO3MOKHOCTD «JIMIIEHUS UMY-
mectBa». O0paTuM BHUMAHHE — JINIIEHUE UMEHHO
HMYLIECTBA, & HE MpaBa COOCTBEHHOCTH. 371€Ch Mbl
HMEeM JIeJ0 C IOPUIUYECKOW (QUKIHEH — MOXHO
JUIIUTh COOCTBEHHUMKAa KOHKPETHOTO MMYILECTBA,
HO, TIOCKOJIBKY TFapaHTHpyeTCs MpaBO Ha MpeiBa-
pUTEIBHOE W PAaBHOILIEHHOE BO3MEIIEHHUE, «TSIKe-
J0€ sAIpo» NpaBa COOCTBEHHOCTH, €ro CYLIHOCTb
Kak Obl coXpaHsieTcs.

Konctutyunonusie rapantuu cratbu 35 KoHc-
TuTyuuu Poccum, Ha Haml B3MVISLA, MPEACTABIAIOT
co0o0it HaliIeHHbIN B KOHCTUTYIIHOHHOM IIpaBe pa-
3YMHBIN OajlaHC, WM KOMIIPOMHCC MEXIy HeoO0-
XOJUMOCTBIO y4eTa KaK KOHCTUTYLHOHHBIX MpH-
HIUIIOB JIEMOKpaTUM, Tak U IIPaBOBOroO rocyjuapc-
TBa HPHU PEUICHUU NPOOJIEMBbl NPUHYAUTEIBHOIO
OTUYXXJI€HUS HMYILECTBA JJIsI TOCYJapCTBEHHBIX
HYX)1.*

III. Conep:xxanme cratbu 1 [IpoToxosa Nel
EBponeiickoii KonBeHuun o 3amure npas
YeJIOBEKAa M OCHOBHBIX €B000/, BbITEKAIOLIEE
U3 ee TOJIKOBaHus EBponeilickuM cyaom no
npaBaM 4eJioBeKa

[IpaBo cOOCTBEHHOCTH KaK OJHO M3 OCHOBHBIX,
HEOTHhEMJIEMbIX U BaXXHBIX IPaB 3aHHUMAaeT 0c000e
MECTO B MEXKJIYHapOIHO-TIPABOBBIX aKTax O Ipa-
BaX M cB0OOOJIaX YeIOBEKa.

I'maBHEIM monoxenuem EBpomneiickoit KonBeH-
WU O 3al[UTE MPaB YEJIIOBEKa U OCHOBHBIX CBO-
0ox, coaep)KamuM TapaHTHUIO WMMYIIECTBEHHBIX
npaB (U3MYECKUX U IOPUAUYCCKHUX JIHUI, SBISCT-
ca crarbs 1 Ilpotokona Nel KonBenuuu, kotopas
copmynupoBana cienyromuM odpazom: «Kaxmoe
(u3nYeCcKOe UIU IPUIUYSCKOE JIUII0 UMEET IPaBO
OecnpensITCTBEHHO MOJIb30BaThCs CBOMM MMYIIIEC-
TBOM. HUKTO HE MOXET OBITh JUIIEH CBOECTO UMY-
mecTBa, KpoMe Kak B MHTepecax olmecTBa U Ha
YCIIOBUSX, IPEYCMOTPEHHBIX 3aKOHOM U OOIIMMU
NPUHLHUIIAMHA MEXIYHApPOJIHOIO MPaBa.

[Ipenpiaymiue moyiokeHUs HU B KOeH Mepe He
YIIEMJISIIOT TIpaBO TocyaapcTBa oOecneynBaTh
BBIIIOJIHEHUE TAKUX 3aKOHOB, KOTOPBIE €MY Ipea-
CTaBJISIOTCS HEOOXOAMMBIMH JIJII OCYIIECTBICHUS
KOHTPOJIS HaJ HCIOJIb30BaHHEM COOCTBEHHOCTH
B COOTBETCTBHH C OOIMMHU WHTEpPECAMHU WU IS
o0OecredeHusl YIIaThl HAJIOTOB WIJIM APYTUX cOOpoB
uinu mrpadoy.

Bxrouenne mpaBa coOcTBeHHOCTH B EBporieii-
ckyto KonBeHuuio BbwI3bIBajiO cropbl. HcTopus
nosiBneHus faHHo# ctatbu [IpoTokona Nel x Kon-
BEHIIMH ObLIIa OYEHH CIOKHOM, UTO CIIENYET YiKe U3
camMoro (akTa, 4TO HACTOSIUE MOJIOKCHUS HaMe-
PEHHO HE OBITU BKJIIOUEHHI B TEKCT camoit KonBeH-
uuu. Ilo cytu nena, rocynapcTa pa3yMHO PELIHIN

4 Tamuc TamxkwmeB. 3ammra mnpaBa COOCTBEHHOCTH B
KOHCTUTYLIUOHHOM npase Poccuiickoit Denepanuu,
Pone  KOHCTHTYHIMOHHBIX CynoB B oOOecle4eHHH IpaBa

cobctBeHHOCTH. MockBa, 2001. ¢.40.
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HE 3aJIepXKUBaTh MPUHITHE OCHOBHOIO €ro TEeKCTa,
0 KOTOPOMY corjiacue ObLIO JOCTHTHYTO, H3-3a
COXPaHSBIIEr0oCsS HECOTIACHS 110 BOMPOCY 3AIIUTHI
SKOHOMHYECKHX MpaB. JINIb monTopa roga crycts
yKa3aHHBIC BBINIC MMOJOXKCHUS ObUIM BKIKOYCHBI B
ITpotoxon Nel x KonBenmuu.

Hecmotps Ha 3TO, MOSBIECHHE HOBBIX HOPM HE
MOBJICKJIO 3a CO0OW OBICTPOTO pa3BUTHS IPABO-
MPUMEHUTEIBHON PAKTHKHU B HAIIpaBJICHUU OoJiee
MUPOKUH 3alIUTHl WMYIIECTBEHHBIX MpaB (pu3u-
YEeCKUX U IOpUAUYECKHUX JHUL. Tak, KOHTPOJIbHBIC
opransl KouBenmuu, 10 ecth Kommccus u Cyn
[0 TIpaBaM dYeJIOBEKa, JOJT0e BPEeMs MPHUMEHSIITH
KpailHe OCTOPOXKHBIM MOAXOA K JaHHBIM MOJOXKE-
HUSM U UCTOJIKOBBIBAIN UX KpallHE OTPAHUYCHHO.

B 1982 rony EBponelickuii cyn B peli€eHUHU IO
neny «Cnoppounr u Jlonnport npotus llIBenuun» B
KOpHE M3MEHUJ yCTAHOBUBIIHICS TTOAXO] U TOJIO-
YKWJT Ha4aJio MePeoCMBICIEHHIO U TIEPEOIIeHKE MTpaB
SKOHOMMYECKOr0 XapakTepa. EBpomeiickuil cyn
ykazai, uto ctarhs 1 [IpoTokona Nel k KonBeniuu
CONEPKUT TPHU Pa3NUUHBIX MpaBHUIIA: TIEPBOE Ipa-
BUJIO, BEIPAXKECHHOE B IEPBOM MPEATOKCHUH MyHK-
ta 1, sBusmoneecss 00MUM MPaBUIOM, yCTAaHABIIH-
BaeT MPUHIHI YBaXXEHUS COOCTBEHHOCTH; BTOPOE
MpaBUJIO, COJEprKalleecs BO BTOPOM IpeJIIoxKe-
HUHU TMyHKTa |, OTHOCUTCSA K JUIICHUIO UMYIIECT-
Ba M YCIIOBUSAM TaKOTO JIUIIEHUS; TPEThE IPABUIIO,
coJepikalieecss B MYHKTE 2, yCTAaHAaBIHUBACT, UTO
JIOTOBapUBAIONIMEcs] CTOPOHBI 00s3aHbI inter alia
KOHTPOJHUPOBATh HCIIOJIB30BaHUE COOCTBEHHOCTH
B COOTBETCTBUU C 001IMMU nHTEpecamu. [lpu stom
BC€ TPU IpaBUJIa HE SABIIIOTCS 000COOICHHBIMHU U
CBsI3aHBI MeXy co0oii. BTopoe u TpeThe mpaBmiia
B HEKOTOPOW CTEMEHH CBS3aHBI C OMPEICICHHBIM
BTOpKEHHEM B MPaBoO Ha yBakeHHWE COOCTBEHHOC-
TH W JOJDKHBI TOJKOBAaThCS B CBETE OOIIEro mpu-
HIIMIIA, U3JIOKEHHOTO B TIEPBOM MpaBHIIC’.

B oTHOmIEHWU KOHKPETHOTO COJCPKAHUS MpaBa
Ha OecmpensaTCTBEHHOE IOJb30BaHUE HMYIIECT-
BOM, FapaHTUPOBAHHOIO B NIepBoil (ppase craThu 1
IIpotokomna Ne 1 B nene «Mapkc npotuB benbruny,
Cyn cnenan yTo4HeHHE O TOM, 9TO «IpaBo Oecripe-
MSTCTBEHHOT'O IMOJb30BaThCS HUMYIIECTBOM», 3a-
KperJjieHHOe B cTaThe |, rapaHTUpyeT, B CYIIHOC-
TH, TIPaBO COOCTBEHHOCTHY.°

Urto xe KacaeTcs Auamna3zoHa IpaB, TrapaHTHU-
poBaHHBIX cTaTbeil 1, Cyn ¢ yuyeToM 3BOJIOIUU B

5 Sporrong and Lonnroth v. Sweden (Article 50) — 88 (18.12.84).
6 Marckx v. Belgium — 31 (13.6.79).

o0mecTBE M HKOHOMHKE TOCYAapCTB-yYaCTHUKOB
MOCTETICHHO MEePEXOJUT OT MOHATHS COOCTBEHHOC-
TH K Topa3ao 0ojiee MUPOKOMY TMOHATHIO, BKIIOYa-
IOIIEMY BCIO COBOKYMHOCTbh HMHTEPECOB SKOHOMH-
yeckoro xapakrepa. Cyn npusHaji, 4To TapaHTHU
crateu 1 IIpoTokona Ne 1 pacmpocTpaHSIOTCS Ha
SKOHOMHYECKHE MHTEPECH], BRITEKAIONINE U3 TTOTY-
YEHHS COIUAIBHBIX MMOCOOUMN, BIIAJICHUS aKIUSIMH,
BJIaICHUS] HEABMXKMMOCTBIO, 3emieii u T. 1. Cyx He-
OIHOKPATHO KOHCTATHUPOBAJl HapylleHHWe CTaThu |
[Iporokona Ne 1 BcieacTBue oTkasza rocyaapcrsa
WCTIOJIHUTh PEIICHHUS BHYTPEHHUX CYAOB, OOA3BI-
BAIOMIUX BBIIIATY 3aABUTENIO OIpENEICHHBIX JIe-
HEXXHBIX CYMM, HallpuUMep, B CYET 3apIljIaT, IICHCHH
U T.1.

MoxHo cka3arb, yTo Cya, AEHCTBYS B KaXIOM
KOHKpeTHOM ciyudae (case by case), mpomoinkaet
pacuiup€HHO TOJKOBATh INOHATUEC «KHUMYIICCTBO»,
TapaHTUU U PEKHUM KOTOPOTO PEryIHpYIOTCS CTa-
Theii 1 [IpoTokona Ne 1.

B coorBeTcTBUM C CcymneOHON MpPaKTUKOH Op-
ranoB KouBeHIINMH,
MOXXET BKJIOYaTh B ce0s KaK «CyIIecTBYIOLIEe
UMYIICCTBO», TaK U MMYIICCTBCHHBIC HECHHOCTH,
BKJIFOUas mpaBa TpeOOBaHUSA, B CUIY KOTOPHIX 3a-
SIBUTEJIb MOYKET NPETEHJ0BATh, 10 MEHbIIEH Mepe,

MMOHSTHE «COOCTBEHHOCTHY

Ha «3aKOHHOE OXHUJaHUe» MoyydeHus 3()PeKTus-
HOTO 0JIb30BaHUs IPAaBOM COOCTBEHHOCTH.

EBpomnelickuil cyn B pemenun no xaeny «Kot
npotuB Poccuiickoii ®enepauuun» ykaszal, 4YTO
JIOJIT, TOJJIeXKAIIUIl BBIIUIATE HA OCHOBAHUU HMeE-
fo1ero o0s3aTeNbHYI0 IOPUINYECKYIO CHILY cyne0-
HOTO IMMOCTAHOBJICHHUS, BICUYET 32 MMEIOIUM 00s-
3aTeNbHYI0 IOPHIMYECKYI0 CHIIy CyHeOHBIM IOC-
TaHOBJICHUEM «OINPaBAaHHOE OXHUIAHUE» CKOPOU
BBITIJIATBI, YTO MOXCT CUHTATbhCs «COOCTBEHHOC-
ThIO», B COOTBETCTBUM cO cTaTthéil 1 IIporokona
Nel x KonBennuu. OTMEHa BCTYNHUBILETO B CHILY
CyAeOHOTO pEeIICHUS TTOKOJIEONeT Bepy 3asBUTENS
B 00s3aTeIBHOCTD CyAeOHOTO pEIIeHUS W JIUIIUT
BO3MOKHOCTH TMOJYYHUTh 3aKOHHO NMPHYMUTAIOLINC-
Cs eMy JIeHEXKHbIe CpeacTBa.’

EBponeiickuil cyq HalIOMHUII, IPEXAE BCEr0, YTO
KoHnBeH1us Kak TakoBasi HE TapaHTUPYET MIpaBa Ha
MCHCUIO MO CTAPOCTHU MJIM HA COIMAJIbBHBIC BBITJIA-
Tl B KOHKpETHOM oObeme. TeM He MeHee, «Tpe-
OoBaHHE», Jaxe OTHOCUTEIbHO NEHCHH, MOXKET
MpeCTaBIATh COO0M «COOCTBEHHOCTH)» COIJIACHO
conpepxkanuto crarbu 1 IIpoTokosna Nel k Konsen-

7 Kot v. Russia, no. 20887/03 (Sect. 1) (Eng) — (18.1.07).
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MM, €CIH OHO HMMEET IOCTaTOYHblE OCHOBAaHUS
B HAUMOHAJbHOM 3aKOHOJATEIbCTBE, HANpPUMED,
€CJIM OHO TOJTBEPKIECHO CYAeOHBIM peIIeHHUEM,
BCTYNHBIIUM B 3aKOHHYIO CHITY.

B pemenun no neny «lOpuit PomanoB npoTtus
Poccuiickoit ®enepanuun» EBpomneiickuil cyn npu-
3HaJI, 4TO TepepacdéT MEeHCHH OBLT 3aKOHHBINM M
npeciieoBajl 001eCTBEHHBIH HHTEPEC (B 4ACTHOC-
TH, 9QPeKTUBHOEC U eIMHOOOpPa3HOE OCYIIECTBIIE-
HUE pacueTa IEHCHI), HO B TO XK€ BPpeMsI BOSHUKAJ
BOIIPOC O COOJIIOJEHUH TPEOOBaHHS COpa3MEpPHOC-
TH TIpU IPUMEHEHUU TaKOi MephI.

Cya ykazaj, 4To nepepacyér NeHCU U UX IMoc-
JIelyI0ollee COKpAlleHWE B pasMepe KakK TaKOBbIE
He HapymaioT ctareio 1 Ilporokoma Ne 1 x Kon-
BeHIMU. OJIHAKO PETPOCIEKTUBHBIN Mepepacuer ¢
COKpaIIEeHHEM pa3Mepa MEHCUU HajlarajJl WHAUBHU-
IyaibHOE Ype3MepHoe OpeMsi Ha 3asiBUTENsI H HE
COOTBETCTBOBAJ MOJOKeHUsIM ctaTbu 1 IIpoToko-
na Nel x KonBenuuu. B cBa3u ¢ atum EBponeii-
CKUW CyJ HAamOMHMJI TOJIOKEHHUS MOCTAaHOBIICHUS
no neny «lIpaBennas npotus Poccuiickoit @ene-
pauum», B KOTOPOM yKa3blBaeTcCs:

«MHTepecs o0miecTBa, Mo 001eMy Ipu3HaHHIO,
MOTYT BKJIFOYaTh B ce0s d(PPEeKTUBHYIO M CKOOp-
JUHUPOBAHHYIO CXEMY TOCYAapCTBEHHBIX MEHCHI,
panu KOTOPOM TOCYAapCTBO MOXKET KOPPEKTHPO-
BaTh CBOE 3aKOHOAATEJIbCTBO.

OnHaKo, BO3MOXHBIN MyOJIMYHBIH HHTEPEC TOCY-
JapcTBa B 00€CleYeHUN eIUHO00pa3HOro mpume-
HEHMSI 3aKOHA O MEHCHUSAX HEe JOJKEH NPUBOIUTH
K pEeTpOCHEKTHUBHOMY IiepepacuéTy paHee MpH-
CYyXJI€HHOM JIEHE)KHOW CyMMbl. EBponeickuil cya
cuéil, 4TO, JIMIIMUB 3aABUTENS IIpaBa Ha MOJIy4YCHUE
MIEHCHUH B pa3Mepe, yCTaHOBIEHHOM B OKOHYATEJb-
HOM CyZeOHOM pelIeHUH, TOCYAAPCTBO HAPYILIUIIO
CIpaBeIJIMBBIH OanaHC MEXIy paccMaTpUBaeMbl-
MU HHTEpecamm».®

B oTHOmeHMM MMyIIECTBEHHBIX MpaB, MoANa-
Jaromux nona zamuty crareu 1 IIportokoma Ne 1,
HEOoOX0IMMO UMETh B BHAY, YTO C TOYKH 3PCHUS
KonBennuu »Tu mpaBa Jajieko HE aOCOJIOTHHI.
Hdpyrumu ciioBaMu, He J11000€ U HE BCIKOE IrocCy-
JapCTBEHHOE BMEIIATEILCTBO B UX OCYIIECTBIIE-
HHUE ABIseTcs HapymeHueMm KoHBeHUHH, B psjae
Cly4aeB rocylapCcTBO UMEET IPaBO BMEUINBATHCS
B UX OCYUIECTBJIEHUE HA ONpPEACIECHHBIX yCIOBU-
IX.

8 Yuriy Romanov v. Russia, no. 69341/01 (Sect. 2) (Eng) —
(25.10.05).

[Ipu paccMOTpeHHH KPUTEPHUEB IOMYCTUMOTO
BMEIIATEJIbCTBA B UMYIICCTBEHHBIC ITPaBa HEJb3s
3a0BIBaTh, UTO BO BCEX CTPaHaX TrOCyIapCTBO UMe-
€T JAOCTAaTOYHO OONBIIYIO CBOOOAY YCMOTpPEHHUS B
OlleHKe «TpeOoBaHUe 00IIEero HHTEPEeCca» U 4TO 3Ta
cB00OJIa 3HAYUTENHHO OOoJblIe B chepe IKOHOMHU-
YeCKOW NesITeNbHOCTH, YeM B cdepe MoJnTHYeC-
koil. CrneayeT HamOMHHUTb, UYTO JAaHHBIM BOMPOC
KacaeTcss TOCYIapCTBEHHOW MOJIUTHUKU B DKOHO-
MHYECKOW W COIMAlbHOW 00JacTH, KOTOpas BCET-
Jla OCTaBaljiach 3allOBEAHON 30HOW, HEJOCTYITHOU
MEXTYHAPOAHOMY KOHTPOJIIO.

B pamkax KoHBeHIMH BHEHMIHUN KOHTPOJIb CO
CTOpPOHBI EBporeiickoro cyjga MMeeT MECTO, XOTs
MOCJICAHUN U MPU3HACT MIHUPOKYH CBOOOAY rocy-
JapcTBa B OTHONIIEHHWH TOTO, YTOOBI caMoOMy oOlle-
HHUBAaTh HEOOXOAUMOCTh T€X WIIM UHBIX Mep. boiee
TOr0, HE BCSKUU JUcOalaHC MEXy HEOOXOIUMOC-
THIO 3aIUTHI TIPAaB U MHTEpEecaMu o0mecTBa MPH-
BOJUT K KOHcTaranuu HapyuieHus KoHBeHIuH.
[IpakTtuka mokaseiBaeT, uTo Cyn mpu3HaeT Hapy-
IIEHWE TOJIPKO TOT/Aa, KOTJla UMEET MECTO 3HA4H-
TEJBHBIA NHCOallaHC, KpallHe Cephe3HO OTPaKaro-
H.[I/If/iCS[ Ha MnpaBax 3aMHTCPCCOBAHHBIX JIMII.

B pemenun no ucky «CnoppoHr u JloHHpOT
nporuB llIBenuu» Cyn ycTaHOBUI NPUHIUI, KO-
TOpBIN JIET B OCHOBY BCEH mocieaymomieil cymneod-
HOM MpaKTUKHU 1o cTarbe |: «Jlns meneid HacTos-
mero nonoxenus (IIporokoma Nel) Cyam moinkeH
YCTaHOBUTH, OBLIO JIU COOJIOCHO CIIPABEIJIMBOC
paBHOBecHE MeXy TpeOOBaHHUSIMH OOIIECTBEHHO-
ro UHTEpeca u TPeOOBAaHUSIMH 3aIMUTHI OCHOBHBIX
npaB 4YacTHBIX JHIy.” HecMoTps Ha KaxyIiwii-
Cq BechMa OOIIMM XapakTep MaHHOTO MPHUHIIHIA,
ero 3HaueHue pynmpamenranbuo. Cyn, onpenenss,
OBLIO JIU COOJIIOZCHO B 00OCTOSATEIBCTBAX KAXOT0
KOHKPETHOTO J[eJla YKa3aHHOe CIPaBeJINBOE PaB-
HOBECHUE, JleJIaeT BBIBOJ MMCHHO O HAJIUYUM WU
OTCYTCTBUHU HapyLIEHUA B IaHHOM jene. B ynoms-
HyToM gene Cyza c4éi, 4To AJNUTEIbHOE AEUCTBUE
pa3pelieHuil Ha OTYYXJACHHE COOCTBEHHOCTHU 3a-
SIBUTEJIEN, CONPSIKEHHOE C JEHCTBYIOUIUM B TEUe-
HHE BCETO TOTO0 BPEMEHH 3alpelnieHueM Ha CTPo-
WUTEIbCTBO, 3aCTABHJIO 3asBUTEJIEH HECTU «OCO-
0oe u upe3MepHOe OpeMs», 4TO, B CBOIO OUepe/lb,
HapyIIWIO «CIpaBeJInBOE paBHOBECHE, KOTOPOE
JOJDKHO CYIIECTBOBATh MEXKJY 3allUTONW TpaBa
COOCTBEHHOCTH U TpeOOBaHHUSIMH OOIIECTBEHHBIX
WHTEPECOBY.

9 Sporrong and Lonnroth v. Sweden — 52 (23.9.82).
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B nene «/lxkeiimc u npyrue nportus Benuko6-
putanun» Cyxa gan pa3BEpHYTYIO XapaKTEPUCTUKY
JTOKTPHUHBI CIIpaBeInBoTo Oanmanca. Mepa, nuia-
folasi JULIO COOCTBEHHOCTH, AOJKHA HE TOJBKO
npeciieloBaTh 3aKOHHYIO LENb B «0OIECTBEHHBIX
HWHTEpecax», HO U JOJDKHA CIIoCOOCTBOBATH COO-
JIOACHUIO Pa3syMHOTO COOTHOLIEHHUS HPOIOPLHU-
OHAJBHOCTH MEXJY BBIODAaHHBIMU CPEACTBAMH U
IIpeciIeyEMBIMHU LEIIMHU.

Kareropust 0OIMIECTBEHHBIX WJIH OOIMHUX HWHTE-
PECOB IBaXKJbl MCIOJB3YETCs B TEKCTE CTaTbu. B
0o0mUX MHTEpecax BO3MOXHBI M JUIIEHHE coOcC-
TBEHHOCTH, U KOHTPOJIb HaJ €€ MCI0JIb30BAHHEM.
Hanuune oOmecTBeHHOW HEOOXOJUMOCTH YyCTa-
HaBJIMBAaeTCS TOCYIapCTBOM.
no3unus EBporneiickoro cyaa mo JaHHOMY BOIPO-
Cy, 3asBJCHHAas B pelieHUU no aeny «Jxemc u
IpyTue mpoTuB BenukoOpuTaHun», 3akirodaeTrcs
B TOM, YTO HAallMOHAJbHbIE BJIACTU JIYUlle 3HAKO-
MBIl C MECTHOW crneuu(uKOd W MOATOMY Jyulle,
4eM MEXIYHapOIHBIE CYyIbH, MOTYT OLICHUTH, YTO
coctaBisieT obOmecTBeHHbIH uHTepec. Cym, Ha-
XOASl €CTECTBEHHBIM, YTO MOJE JJIsI YCMOTPCHUS,

IIpuHUMnIManbHasA

Mpea0CTABICHHOE 3aKOHOJATEILHOMY OPTaHy MpH
MPOBEIEHUHU COLMATBHOU M AKOHOMHUYECKOH MO-
JIUTUKH, JOJDKHO OBITh IIMPOKHM, OyJIET yBaXaTh
CYXJeHUE 3aKOHOIATEIFHOTO OpraHa OTHOCUTEb-
HO TOTO, B Y€M 3aKJIOYAETCS «0OIIeCTBEHHBIN HH-
Tepec», €CIU TOJBKO y 3TOTO CYXJCHHUS HE OyaeT
SIBHO OTCYTCTBOBATh Pa3yMHOE OCHOBaHUE.

Onro W3 MIaBHBIX TpeOoBaHmi ctathu 1 IIpo-
tokosna Nel k KoHBeHLIMHU 3aKII0YaeTCsl B TOM, YTO
JIF000€ BMEIATEILCTBO MyOJMYHBIX BJIACTEH B yBa-
JKeHHEe COOCTBEHHOCTH JIOJKHO OBITh 3aKOHHBIM.
BepxoBeHcTBO mpaBa, 0iH U3 QyHIAMEHTAIbHBIX
NPUHIIUIIOB J€MOKPAaTHYECKOTO O00IecTBa, Mpo-
BO3IJIAIIIEHO BO BCEX CTAaThAX KOHBEHIINN U BIEUET
3a co00#l 0013aHHOCTh CO CTOPOHBI TOCyAapcTBa
Win MyOJUYHBIX BIACTEH CJICAOBATH PCIICHUSIM
WA TIOCTAaHOBIEGHUSAM CyJa, KOTOpPHIE BBIHECEHBI
HE B UX IOJIb3Y.

Jlumienue COOCTBEHHOCTH MOXKET HACTYIHUTh
BCJIEACTBUE HAPYIICHUS MpPaBWJI €€ HCIIOJIh30Ba-
Husi. B nemax «Xosuaucaing npotu Bennkoopu-
TaHuu» U «Arocu npotuB BenukoOputanuu» Cyn
paccMarpuBall KOHPHUCKAIUIO KaK GOpMy KOHTPO-
JIsS HaJ MCIOJIb30BaHUEM COOCTBEHHOCTH, COOT-
BeTcTByIomyto crarbe 1 [Iporokoma Ne 1.

BrizpiBaeT umHTEpec 0Oe3BO3ME3THOE M3BIATHE
uMyuiecTBa y coOCTBEHHHKa B QopMe KOH(pHCKa-

nuu. O6mecTBo He OyneT HW CIpaBelTUBBIM, HU
T'yMaHHBIM, €CIIU NPECTYIHUKN OYAYT UMETh OOJIb-
Y0 CBOOONY JAEWCTBUIl, YeM 3aKOHOIOCITYIIHBIE
rpaxaane. IIpecTynnHUKN 4acTO MCIOJIB3YIOT CBOE
MMYILIECTBO ISl NPECTYNHOW NEsATENbHOCTH — B
KauecTBE CPEJACTB ISl HapyLIEHUsS HMYIIECTBEH-
HBIX U JIMYHBIX NPaB Apyrux aul. Takoe umymiec-
TBO MOKET OBbITh KOH(PHCKOBAHO B YCTAHOBICHHOM
3akoHOM Topsiake. Konpuckanus nMmymiecTsa Tak-
e UMEET CBOEH L1eJIbI0 OKAa3bIBAaTh BIUSHUE HA MO-
TUBALMIO IPECTYNHUKA, 00Jiee MHIUBHUAYAINU3UPO-
BaTh HaKa3aHHe ¢ Y4ETOM JMYHOCTHU NMPECTYIMHUKA.
OTO OIHO M3 MPABOBBIX CPEICTB, HAPaBICHHBIX
Ha NpeAOoTBpallleHue, NMPEXAEe BCEro, TIKKUX KO-
PBICTHBIX MPECTYIICHUH.

B nene «®puzen npotuB Poccuiickoit denepa-
LMW 3asBUTENIbHUIIA YTBEPKAana, 4To €€ aBTOMO-
OWJIb OBLIT U3BST 32 MPECTYIUICHUE, B COBEPIICHUU
KOTOpOTO OHa HE OOBHWHsIACKH, U 0€3 KaKHX-JIMOO
Ha TO 3aKOHHBIX OCHOBAHUU. 3asBUTEIbHULIA TaK-
e yTBepikJaia, 4TO OHA He BhICTyIajia B KadecT-
BE CTOPOHBI 3aLIUTHI B paMKaX YTrOJIOBHOTO H€ja,
BO30YXAEHHOTO B OTHOLICHHUH €€ MyXa, U YTO OHA
HE MPUYMHSAIA TOT BPE, 3a KOTOPHIi ObljIa MpuBIIe-
YeHa K OTBETCTBEHHOCTU. B coOTBEeTCTBUM C IpH-
TrOBOPOM CyAa, aBTOMOOMIb OblII KOH(PHUCKOBaH y eé
MyKa, KOTOPBI HE SIBISIJIICS €ro COOCTBEHHUKOM.
Bbonee Toro, aBTOMOOUIIb HE HAXOAMJICS B COBMEC-
THOW COOCTBEHHOCTH CYNpPYTOB, MOCKOJBKY OBLI
npuoOpeTeH 3a cUET CPeCTB 3asIBUTEIbHUIIBL.

Brnactu Pocculickoii denepanuu yTBEpkKIaIH,
YTO 3asBUTEJIbHULA Oblla JHMIIEHA CBOETO HMY-
[ecTBa «B MHTEpecax o0mecTBa M Ha yCIOBUSX,
MPEayCMOTPEHHBIX 3aKOHOM.

EBponelickuil cyq oTMeuall, 4TO KMMYILECTBOMY
B JAHHOM JieJie ABJISEeTCS aBTOMOOMWIIb 3asBUTEIIb-
HHULBI, KOTOPasl BHICTYNAET €ro €IUHCTBEHHBIM 3a-
KOHHBIM M 3aperucTpPUPOBAHHBIM B yCTaHOBIIECH-
HOM MOpsIJIKe COOCTBEHHUKOM. FIMEHHO B OTHOIIIe-
HHUM yKa3aHHOTO aBTOMOOuIA Biactu Poccuiickoit
denepanuu NPUHSIIM pELIEHHE O KOH(HUCKAIUU.
CropoHamu He OoclapuBaeTcs TO, YTO JaHHOE pe-
LIEHHWE MpeAcTaBisieT co0OW BMEIIAaTeIbCTBO B
NpaBo 3asABUTEIbHHUIB Ha OCCHPEmsITCTBEHHOE
MOJb30BaHUE HMMYIIECTBOM H, CJEJ0BAaTEIbHO, B
JAHHOM Jejle NPUMEHUMBI IOJIOKEHHUS CTaTbu 1
[Iporokona Nel x Konsennuu. Heob6xonumo ycra-
HOBUTH, COOTBETCTBYET JIM OCIlapuBaeMas 3asiBH-
TeJIHHUUEH Mepa nyHKTaM | u 2 yKa3aHHOH cTaThu.

B pasubix genax EBpomnelickuii cya mnpusHail,
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9TO KOH(PHUCKAIHSA MPEACTaBIsIeT co00# «mTpad»
B COOTBETCTBHUU C COJEpKaHUEM MYHKTa 2 CTaTbU
1 IIporoxona Nel x KonBenmuu, Toraa xKaxk B Jpy-
TUX JieJlaX OH yCTaHaBJIWBaJ, YTO BMEIIATEILCTBO
HEOO0XOIMMO paccMaTpHuBaTh C TOYKH 3PEHUS IMpa-
Ba BJIacTEl rocymapcTBa-oTBETYMKA «KOHTPOIUPO-
BaTh MCIIOJb30BAHUE UMYILECTBA B OOILUX HHTEPE-
cax». Yro kacaercs JaHHOTO Jena, EBponeiickuii
CyJl TIOJIaraeT, 4TO HeT HEOOXOUMOCTH BBISICHSATD,
MOAMAaNAET JIM OHO B NMEPBYIO HIIM BTOPYIO KaTero-
pHIO, IOCKOJIBKY B JIIOOOM cllydae K HEeMy NpHUMe-
HHUMBI TTOJIOKEHUSI BTOpoTO MyHKTa crateu 1 Ilpo-
tokosia Nel k KoneHnuuu.

EBpormeiickuii cyq cuen 4To HEOOXOAMMO yCTa-
HOBUTH, COOTBETCTBOBAJIO JIU BMEIIATEIbCTBO 3a-
KoHOJaTenbCcTBY Poccuiickoit @enepanun u ObIIO
JIM JOCTUTHYTO «CIPABEIINBOE PABHOBECUE)» MEXK-
Iy TpeOOBaHUSIMHU UHTEpPECOB 001IecTBa U TPebhO-
BAHUSIMH 3allUTHl OCHOBHBIX IIpaB JIUYHOCTHU. EB-
poreiickuii cy1 HamOMHMJI, YTO EPBBIM U HAUBaXK-
HeiimuM TpeboBanuem crarbu 1 IIpoTtokoma Nel k
KonBennun sBisiercst To, 4TO J1F060€ BMEIIATEIb-
CTBO JOJKHO OBITh «3aKOHHBIMY»; BTOPOH IYHKT
yKa3aHHOW CTaTbW YCTaHABIMBAET, YTO BIACTH
roCyIapcTBa-OTBETYMKA BIPAaBE KOHTPOIUPOBATH
HCTOJIb30BAHME HMYIECTBAa IOCPEACTBOM BBI-
MOJIHEHUsI «3aKOHOBY». boiee TOro, BEpXoBEeHCTBO
IpaBa Kak OJUH M3 (yHAAMEHTaJIbHBIX HPUHIU-
oB npucyme Bcem crarbsiM Konsennuu. Creno-
BaTelIbHO, BOMPOC O COOIIOACHUN CIPaBEITUBOTO
paBHOBECHS MEXIy TPEOOBAHUSIMH HHTEPECOB 00-
miecTBa U TPeOOBAHMSIMU 3aIUTHl OCHOBHBIX IIpaB
OT/IETBHOTO YeJIOBeKa MOXKET MOAHUMATHCS TOJIBKO
TOrJa, Korna OyaeT yCTaHOBJICHO, YTO BMEIIATEIb-
CTBO 3aKOHHO U HE SIBJISETCS MPOU3BOJbHBIM.

EBponelickuil cyx nojarai, 4To paccy X JIeHUs O
HaJWYHH OOIIECTBEHHOTO WHTEpeca MpU KOHQHUC-
Kallii aBTOMOOWUJISL 3asiBUTEIBHULBI, JaXKe MMEIO-
e OTHOIIEHHE K JaHHOMY JieNly, He 0CBOOOX1a-
foT Biactu Poccuiickoit deneparnum oT 00s13aHHOC-
TH NPHUBECTH IOPUIUYECKOE OOOCHOBAHUE TaKOU
Mepbl. EBponeiickuil cys OTMETHJ, 4YTO BJIACTH
Poccuiickoii @denepaniuu HU B paMKax yroJOBHO-
ro Jejla B OTHOIIEHUHU MYXKa 3aABUTEIbHUIIBI, HU
B XOJI¢ TPaXKJAHCKOTO CyAeOHOTO pazbupareabcTBa
o €€ UCKy HE YKa3all HH OJHOTO IOJIOKEHUS 3a-
koHonarenbcTBa Pocculickoit denepauun, onpas-
JBIBAIOTIETO MOI00HYI0 KOH(PHUCKAIIHIO.

EBponeiickuil cyn HamoMHUJ, YTO €ro MOJHO-
MOYHS 10 KOHTPOJIIO HaJ COOJIOJEHHUEM IOJIOXKE-

HUH 3aKOHOAATENILCTBA OIrPAHUYEHBI, MOCKOJBKY
IepBoOUYEpEIHON 3amaueil BiacTel rocyaapcTBa-
OTBETUMKA SIBISICTCS MMEHHO TOJKOBAaHUE W TPHU-
MeHeHue 3akoHa. CliegoBareabHO, MPUHUMAS BO
BHUMAaHUE MOCTOSHHBIA OTKa3 BiacTel Poccuiic-
kot denepanuu Ha3BaTh HOPMY 3aKOHa, KOTOpas
JieTiia B OCHOBY pelIeHHs O KoH(pHCKanuu coodc-
TBEHHOCTH 3asiBUTENs, EBponeicKkuil cya npuIén
K BBIBOJIY, UTO yKa3aHHOE BMEIIATEILCTBO B IIPABO
COOCTBEHHOCTH 3asBUTEIbHUIIBI HE MOXET pac-
CMAaTPUBATHCS KaK «3aKOHHOE» B COOTBETCTBUH CO
crarbéit 1 TIporokoma Ne 1 k Kousenruu.'”

MHorue pemnieHus 0 HapyUIEHHSX IpaBa coOc-
TBEHHOCTH CBSI3aHBI C HEOOECIIEYEHUEM TOCYAaApC-
TBa HMCIOJHEHHUS BCTYMHUBIIETO B 3aKOHHYIO CHUITY
pelIeHUs] HallMOHAJbHOIO CyAa MNPOTUB YAaCTHOTO
muua. B nocranoBinenun EBpomneiickoro cyna mo
naeny «DykieB NpoTUB YKpPauHbD) yKa3aHO Clleay-
ouiee:

«EBponeickuii cyql MOBTOPSIET, YTO B CHIIy CTaTbU
1 KoHBeHITMH, BHICOKHE JIOTOBAPUBAIOIIUECS CTOPO-
HBI «00ECTICYMBAIOT KaXXIOMY HaXOASIIEMYCS TOJ UX
FOPUCIUKIIMEH JIUITY TIpaBa U CBOOO/IbI, OTIPEICIICHHBIC
B ... KouBennumny. O6si3aHHOCTH 00ectieuuTh dddek-
THBHOE COOIIOICHNE TIPaB, 3aKPETNIEHHBIX B OTOM J[0-
KyMEHTE, MOXET BBIPAaXKaThCs B MO3UTHUBHOW 00s3aH-
HOCTH TocymapcTsa. [Ipu Takux 00CTOSTENBCTBAX TO-
CYIapCTBO HE MOXET MPOCTO OCTABATHCS MACCHUBHBIM
BO3MO)KHOCTU IMPOBECTH PA3IUYUSI MEKIY
NEHCTBUSIMU U O€3IEHCTBHEM ...».

Yto kacaercs npaBa, TapaHTUPOBAHHOI'O CTaTh-
eri 1 [lporokona 1, 3Ta Mo3uTHBHAST 005S3aHHOCTH
MOJKET BJICUb OMpECICHHBIC MEPhl, HEOOXOTUMBIC
IUUIsL 3aIIUTHI TTpaBa COOCTBEHHOCTH JIaXke B Jienax,
KacarlUXCs CYIeOHBIX CIIOPOB MEXK]y YaCTHBIMHU
JIUIIAMU ¥ KOMIIaHUSIMH. DTO 03HAYaeT, B YaCTHOC-
TH, 9TO TOCYapCTBO 005A3aHO 00ECTeYUTh, YTOOBI
3aKpeMJICHHbIE B 3aKOHOJATEIbCTBE MPOLEAYPHI
COOTBETCTBOBAJHU UCITOJHEHHUIO BCTYIUBIIETO B 3a-
KOHHYIO CHJIy PELIEHHUS Cya.

EBpomeiickuii cyn mosaraer, uro Oe3gelcTBue
CyneOHBIX MPUCTABOB U HE OCYINECCTBICHUE HAIlU-
OHAJIBHBIMU CYAAMHU HAAJIEKAIIEro KOHTPOJIS Haj
CUTyalMEl CO3/1aeT MOCTOSHHYIO HEYBEPECHHOCTH B
HCTIOJTHCHUH PEIICHUS, BRBIHECEHHOTO B MOJb3Y 3a-
SIBUTEJIS, U BBIIJIATE MPUYUTAIOLIETOCs EMY J0JITa.
CrnenoBaTenbHO, 3asBUTEIb JOJKEH CIPABISITHCA
C 2TOW HEYBEPEHHOCTHIO B TCUCHHUE MPOIOIKHU-
TEJIBHOI'O NEPUOAA BPEMEHHU.

n «HET...

10 Frizen v. Russia, no. 58254/00 (Sect. 1) (Eng) — (24.3.05).
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OcHOBBIBasiCh Ha BBIIIEU3IOKEHHOM U CBO-
MX BBIBOJIaX OTHOCHTEIBHO NYyHKTa | cratbu 6
KonBenuun, EBponeickuil cyn mpuaepk uBaeTcs
TOYKH 3PEHHS, YTO XapaKTep HCIOIHHUTEIBHOTO
MPOU3BOJICTBA, €ro o00M[as MPOJOKUTEIBHOCTh
U HCYBCPCHHOCTH, B KOTOpOﬁ HaXoauJICcsa 3asaBH-
Tellb, HAPYIIUIN «ONIarompusATHBIM OalaHC», KO-
TOPBIA JOJDKEH COONIONAThCS MEXAY BOIpPOCAMU
NyOIMYHOTO MHTEepeca U HEOOXOIMMOCThIO 3allu-
maTh MpaBa 3asBUTENs Ha CBOOOJHOE BIIaJeHHE
cobcTBeHHOCThI0. ClemoBaTresbHO, TOCYAapCTBO
HE BBITIOJTHUIJIO CBOIO 00513aHHOCTh 00CCTICUHThH 3a-
SIBUTENIO d(P(HEKTUBHOE TMOIB30BaHHE CBOWUM ITpa-
BOM COOCTBEHHOCTH, FrapaHTUPOBAHHBIM CTaThel 1
ITporokosa Nel.!

IIpakTuka EBponeickoro cyaa yTouHSIET, UTO JIU-
IIEHWE UMYIIECTBa B UHTEpecax o0mecTa He sB-
JISIE€TCA OIpaBAaHHBIM 0€e3 BBIIIATHI BO3MCIICHUA.
B nene «Jlutroy u apyrue mpotus BeaukoOpura-
Hun» Cyn yKaszal, 4TO B OTCYTCTBUE KOMIICHCAIIMHU
KouBenuus «obOecneuynBana Obl B 3HAYUTEIBLHOM
cTenieHn He Oojiee YeM MIUTIO30PHYI0 W Malod (-
(heKTHBHYIO 3alIUTY MpaBa cOOCTBEHHOCTU». O0b-
€M KOMIICHCAllM BBIBOAUTCA U3 NPUHIUIIA pa3yM-
HOM NmpomopuuOHaIbHOCTU. B pemieHuun no nemy
«Jlxxelimc u npyrue npoTuB BenukoOputraHum»
Cyn ycTaHOBUJI, YTO COOTHOIIEHHWE pa3yMHOM Mpo-
MOPUHOHATBHOCTH TOIPa3yMeBaeT HallM4He Mpasa
Ha pa3yMHYI0 KOMIICHCAIMi. B penienun mo nemy
«JIutroy u npyrue npotusB Benukodputanuun» Cyn
yKa3aj, 4TO «U3bATHE COOCTBEHHOCTH 0€3 BHIIJIa-
Thl KOMIICHCAI[UH, PA3YMHO CBSI3aHHOM C €€ IEHOH,
MPU HOPMAIIbHBIX YCIOBHSIX COCTaBISIO ObI HEIl-
poropuroHaIbHOE BMEIIATENhCTBO, KOTOpOE HE
MOIJIO OBl CYMTATHCS OINPABIAHHBIM B COOTBETC-
TBUH CO CTaTbel 1».

OnHako, ¢ y4éTOM KOHKPETHBIX 00CTOSTEIbCTB,
MpU KOTOPBIX HMEJO MECTO HapylleHHWe IpaBa
COOCTBEHHOCTH, pa3yMHasi KOMIICHCAI[US MOXET W
He OBITH paBHA MOJHOW PHIHOYHBIA CTOUMOCTH, Ha-
puMep, HallMOHAJIU3UPOBAHHOTO 00bekTa. CTaThs
1 He rapaHTHpYET MpaBa Ha MOJHYI KOMIICHCAIUIO
BO BCEX CiIydasx, HOO 3aKOHHBIE IIeJH, COOTBETC-
TBYIOIME «OOIIMM HHTEpEecam», HpecieayeMble,
HalpuMep, B XOJ€ IPOBEAECHUS IKOHOMHUUYECKOU
pedopMbl UIKM Mep, HApaBICHHBIX Ha JTOCTHIKE-
Hue OOJIbIICH COLMAIbHOM CIpPaBEIIUBOCTH, MO-
ryT TpeGOBaTB BO3MCHICHUA B pasMEep€ MCHLIICM,
YeM TOJTHAS PHIHOYHAS CTOMMOCT.

11 Fuklev v. Ukraine, no. 71186/01 (Sect. 2) (Eng) — (7.6.05).

Ha ceronnsimnuii aens u EBponeiickum cyaom,
U TOCIOJCTBYIOIIEH Cpeau IOPUCTOB NOKTPUHOU
KonBeHIMsI XapakTepu3yercs Kak KOHCTUTYIUOH-
HbI HMHCTPYMEHT €BpPONEKUCKOro MNpaBOMOPSAKA,
CO3JaHHBIU C LIeJIbI0 00ecTeueHUsI MUHUMAaJIbHOTO
cTaHaapra B 00JIaCTH OCHOBHBIX NpPaB U CBOOOI.

Db PEeKTUBHOCTL MPaBOMOPSAAKA, CO3TaHHOTO
KonBennueir, BO MHOTOM OOBACHSIETCS TEM, 4TO
pemenust EBponeiickoro cyaa no npaBaM 4ejaoBeKa
HENMOCPEACTBEHHO YUYMTBIBAIOTCS CErOAHS CydaMu
roCyAapcTB-y4aCTHUKOB B MX COOCTBEHHOW MpakK-
THKE, 9YTO TPUBOAUT PAaKTHICCKH K IPSIMOMY Jieiic-
TBUIO pelieHuil EBponeiickoro cyna, B TOM YHCIIE B
BOIIpOCaX, KACAIOUUXCS IPaB COOCTBEHHOCTH. DTH
peuicHus UMCIOT HeHOCpeI[CTBeHHBIﬁ IMpakKTHu4eC-
KHH WHTepec I KOHKPETHOro W 3()(PEeKTUBHOTO
npuMeHeHusd KoHBEHIMU B Ka)XJOM rocynapcTBe-
y4JyacTHHKE, B TOM dYuciie U B AzepOaillyKaHCKOU
PecmyGmuke.



OxpaHa cOOCTBEHHOCTH

no EKITY — me:xny effet utile,
C OJTHOW CTOPOHBI, U margin of
appreciation wiau judicial self-
restraint, ¢ J1pyrom CTOpOHbI

Hopb6epm Bepncoopghgh*

Esponeiickas Konsenyus o sawume npag ueno-
gexa u ocHo8HbIX 80000 (EKIIY) ocnoevigaemcs
HA MOM NPpUHYUNE, YMO OMOeNbHOe TUYO MONCem
npueieub K OMEEMCMEEeHHOCMU 3a HapyuleHue
npae uenogexa ¢ Esponeiickuii cyo no npasam ye-
noeeka (ECIIY) eocyoapcmeo, 8 noouuneHuu Ko-
mopo2o oHo Haxooumcs. dma 3awumnas cucmema
OblIa U ocmaemcs peBoNOYUOHHOU KAK 01 omoe-
JABHBIX AUY, MAK U O camux eocydapcma. Bosznu-
kaem eonpoc, npeonaeaem au EKIIY s¢pghexmus-
HYI0 3auumy cobcmeenHnocmu? — Imom 60npoc
cmagumest 0Co0OeHHO OCMpPO NOcle pacuiupenus
cghepol Oeticmeusi Kongenyuu 6 0e81HOCMbIX 200AX
Ha Hogvie cocydapcmea Cpeoneil u [{lenmpanvroii
Eeponvi. Usmenenus 6 20cy0apcmeennvix u 9KOHO-
MUYeCKUX CUCmeMax IMux cmpan npueenu K usme-
HeHUI0 CMPYKMyp COOCMBEHHOCU U MeM CAMbIM
BBIHYHCOCHHO K npobnemam. llpednazaemasn cma-
Mbsl UMeem Yeablo 0CEemumb KACaiowycs npas
coocmeennocmu cmamvio 1 Ilepgsoco Jlonoanu-
meavnoeo Ilpomokona k EKIIY u caoocusuiyrocs
no 3Momy ONpocy cy0ebHyo nPaKmuxy.

I. Beeaenmne

ITocme Toro, kak IlapmameHTckass AccamOires
Cosera EBponsl B sHBape 1999 roga moanepixka-
na npunsatue I'pysun B Coser EBpomnsl, Komurer
MuHucTpoB ynoBiaeTBopui BHecEHHOE ['py3ueit 14
utonst 1996 rona 3asBinenue. Ilpunsatue ['py3uun B
kaduecTBe 41-ro rocymapcTBa ObIJIO OCYIIECTBICHO
27.04.1999 1. B CtpacOdypre. K ycrnoBusiM, KOTOpbIe
ObLIM IPUHSATHI [ py3ueii B CBSI3U C BCTYILNICHUEM B
Coget EBporibl, oTHOCSTCS, HAPSLY C paTHQUKAIU-
el pamouHoro coramenus «O 3amuTe nNpaB HaIK-
OHAJIBHBIX MEHBIIMHCTBY» U EBpomeiickoil XapTuu
0 PETHOHAJIBHBIX SA3BIKAX U SI3bIKAX HAIIMOHAJBHBIX
MEHBITUHCTB, Takke U patruduramus EKIIY un eé
HononuutenpHpix npotokonoB Ne 1, 4, 6 u 7. Oun
ObuIM mroanucansl 17 urors 1999 1.

B kauectBe 42-ro u 43-ro rocynapcts 25.1.2001
B CoBer EBpomnbl Obuin mpUHATH A3epOaiikan U

Apwmenus. [lpe3unenTs odoux rocymapcts Aiues
n KouapsiH BMecTe NpUHAIN y4acTHE B LIEPEMOHUU
B CrpacOypre. U atu rocymapcTBa o0s3anuch pa-
tudunupoBar KoupeHnuio. B neHp BCTymieHus B
Coset EBponbl 0b11n nonnucansl cama KonBeHnus
u JlomonHuTenbHBIC TPOTOKOIBI No 1,4, 6 u 7.

IToutn omHOBpeMeHHO ¢ 3TuM — 15.4, 26.4 u
7.6.2002 — Ob11 paTUGUIUPOBAH U BCTYIIHII C CHITY
B A3zepOaiimxane, Apmenun u ['pysun JlomonHu-
teapHbld npotokos Ne 1 k EKITY. OgHy oroBopky
(«reservation») k crarbe 1 vactu 1 JIIT Nel npunsin
TOJIBKO JIMIIB mapiameHT [py3un.'

II. 3amura co0cTBEeHHOCTH — 001eeBpoONelic-

KUl cTaHaapr

HcX0aHBIM MYHKTOM Ka)XAOTO PacCyXIAEHUS IO
MOBOAY OTHOLIGHHMS 3alIUThl COOCTBEHHOCTH IO
ECITY x CcOOTBETCTBYIOIIUM TOCyZapcTBaM-ulie-
HaMm KonBeHImm sBusgeTcs ToT Te3uc, 9to EKITY n
npeajaraemMas €0 3auuTa cOOCTBEHHOCTH MO CBO-
el CyTH sBISETCS CyOCHIMapHBIM MPABOBBIM HHC-
TpyMeHTOM. DTo0 o3Hauaet, utTo EKIIY He BhITeCHS-
€T HAIlMOHAJIbHYO 3aIUTY COOCTBEHHOCTH BHYTPH
OT/IETBHOTO TOCYAApCTBA, a Kak OBl JIOMOJHSIET ee

*  Jloktop mnpaBa, cyabs PenepanbHoro CouuaibHOro cyna,

Kaccenp, ®PT.

1 [Mapnament I'py3unm 3asBiser, 4To:

1 Cratps 1 IIpoTokomna He pacmpocCTpaHseTCs Ha JIHI, KOTOPbIe

HMEIOT MJIM NPUMYT CTaTyC «BHYTPEHHE IEPeMENIEHHOTO JIUIa»

Ha OCHOBaHMHU 3akoHa [py3un «O BHyTpeHHE NepeMeIEHHBIX

JIMLAX» A0 TeX MOp, 1oka He OyayT yCTpaHeHbl 00CTOATEIbCTBA,

KOTOpble OOOCHOBBIBAIOT HPENOCTABIEHUE TAKOro craryca (1o

BOCCTAHOBIICHHS TEPPUTOPUANBHONW mnenocTHocTH [pysum). B

COOTBETCTBHHU C BBIICYNIOMSHYTHIM 3aKOHOM Ipy3us Oeper Ha

cebst 00s13aTebCTBO  00ECHEYUTh PACHPOCTPAHEHUE IMpaB Ha

COOCTBEHHOCTb, KOTOpas CYILIECTBYeT Ha MeECTe IOCTOSHHOTO

MIPOXKMBAHUS BHYTPEHHE I€PEeMEIIEHHBIX JIMLl MOCIe TOro, Kak

OyIoyT yCTpaHEHBI OCHOBAaHUS, YIOMSHYTHIC B CT. 1, map. 1 sToro

3aKOHa.

2. Crares 1 Ilporokona pacmupocTpansiercss Ha cdepy
neiicTBus 3akoHa [py3unm «O COOCTBEHHOCTH Ha 3eMIIH
CEJIbCKOXO35ICTBEHHOTO HAa3HAY€HUs» B COOTBETCTBUU C
TpeboBanuaMu ct. 4, 8, 15 u 19 sroro 3akona.

3. Cratbs 1 [IpoTokona pacnpocTpaHseTcs ¢ OTPAHUICHUIMHI
cr. 2 m 3 3akona [pysum «OO6 0OBSBICHUM YACTHOMN
COOCTBEHHOCTBIO 3eMenb HECeNbCKOX0341iCTBEHHOTO
HA3HAUEHUs, HAXOAAIIUXCA B MOJb30BAHMU (QU3NYECKUX JIHIL
U IOPUAMYECKUX JIMI[ YACTHOTO MpaBa.

4. Crarss 1 IIporokona pacpocTpaHseTcs ¢ OrpaHUYSHUSAMH,
IpeJyCMOTPCHHBIMU 3aKoHOM Ipysun «O mnpuBaTH3auHU
TOCYAapCTBEHHOTO UMYIIECTBAY.

5. OTHOCUTENIBHO KOMIIEHCAINH JICHEKHBIX B3HOCOB Ha CYETaX
owiBiero ['ocynapcrBennoro 6anka I'pysuu ct. 1 IIporokona
JNeHCTBYyeT c OTpPaHUYCHUSIMH, HIPEAYCMOTPCHHBIMU
HOPMATUBHBIM aKTOM, IIPHHSATHIM B COOTBETCTBUU C JEKPETOM

HOM. 258, npuHATEIM npesunentToMm I'pysuu 2.07.2001.
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B TOM CMBICJIE, UYTO OHA HaYMHAET JEHCTBHE JIUIIb
TOrJa, KOrja HallMoHa bHasl 3amuTa cOOCTBEHHOC-
TH MO KaKUM-JIMOO MPUYMHAM HE JeHCTBYeT WU
NEeCTByeT B HEIOCTAaTOYHOM oO0Beme. JTa cyo-
CHUJIMapHOCTh BBIpaXkaeTcs, Mpexk/Je BCEro, B TOM,
yro EKIIY He cTaBuT cebe 1enpio eUHYI0 3alIUTy
COOCTBEHHOCTH, a JOIYCKAaeT TO, YTO TOCyAapCcTBa
NpEeJOCTaBISIOT CBOMM TIpaxkjaHam nubo Oomee
BBICOKYIO CTEICHb 3alllUTHI, TUOO — B ONpE/eNeH-
HBIX 00macTax — audpdepeHnnpoBaHHYIO 3aIIUTYy.
[Tostomy EKIIY He TpeOyeT mpuCyKaeHHs €l Ka-
KOro-1u00 paHra B HMEpapXUH HOPM TOCYAapCTB-
yneHoB KonBenuuu. [Ipu oueHke cutyauuu rocy-
JlapcTBaM 4acTo NMPEJLOCTABIAIOTCS ONpeeEHHbIE
paMK# COOCTBEHHOTO YCMOTPEHUS, HCXOS U3 TOTO
CYKJEHHs, YTO €ro OpraHbl M CyObH HaXOIATCS
OnMKe K MPOHMCXOASIIUM COOBITHSIM. Benp permie-
Hus ECITY, B KOHEYHOM HTOTE, SIBISIOTCS B OC-
HOBHOM PEKOMEHJATEIbHBIMU PEIICHUSIMH, C TEM
pe3ynbratom, yto ECIIY B npuHnune He obnanaet
MOJTHOMOYHUSMHU OTMEHBI BHYTPUTOCYIapPCTBEHHBIX
MIPaBOBBIX aKTOB WM Ja4d YKa3aHWs rocypapc-
TBY, KAKH€ CPEACTBA OHO JOJKHO MPUMEHUTH JJIs
ncnonHeHus pemenus. Kpome Toro, cybcuauap-
HOCTHb O3HaJaeT, 4YTO HCKHU, BHocmMble B ECIIY,
JOTYCKAIOTCS JIMIIb [TOCIe TOTO, KAaK HCTIIOM OyIyT
rcuepraHbl BCe NMEIOIHNEeCs B HAJUYUH CPeJCTBA
MIPaBOBOW 3aIIUTHl HA HAIMOHAJIBHOM YpPOBHE, IO
KpaifHell Mepe Te, KOTOpbIe MOT'YT OBITh PACCMOT-
peHsbl B KauecTBe 2 ()EeKTUBHBIX U aJI€KBaTHBIX.
ITocpencteom ECIIY 3ammuTa cOOCTBEHHOCTH
cTalla K HacTosAlleMy BpeMeHH oOueeBporneiic-
KUM CTaHJapTOM, KOTOPBIM €BPOMEHIBI MOTYT
TOPAUTHCS, MOCKOIbKY OH IPEAOCTAaBISIET OOJIb-
oMy uHnciy Jtoaed B EBpone u naneko 3a pamka-
Mu EBpombl HafeKHYIO U UCHBITAHHYIO OpHEHTa-
M0, OCHOBAHHYIO Ha €BPONEHCKOM KOHCEHCYCE.
CoxpaHeHue 3TOro cTaHjpapra TpeOyeT, pasyme-
ercs, cBoeil 1neHsl. [lomuMo MaTepuanbHOW MOj-
JIEp)KKU MPABUTENBCTB, PEIIAIOIIYI0 POIb HTPAET
IIpU 3TOM TFOTOBHOCTb HALlMOHAJBHBIX OPraHOB U
cynoB ooparuthest k ECITY um ucnonbs3oBarh cy-
nebnyro nmpaktuky ECIIY, a Takke HCTIONHATH €T0
peumeHusd. B oTiuune oT BHYTPUTOCYAapCTBEHHBIX
BCTYNHUBIIUX B cuTy pemeHuii, permenust ECIIY ne
MOI'YT OBITb IPOBEAECHBI MJIM HCIIOJIHEHBI B INPHU-
HyAUTeNbHOM mnopsake. OCHOBOM BCEro sBIseTCs
B3sTHE Ha cels oOsA3aTenbcTBa cTaThu 46 yacTtu 1
EKIIY, cormacHo koTopoil «...JloroBapuparoiiue-
cs1 CTOpOHBI 00S3YIOTCSl MCHOJHATH OKOHYATENb-

Hble nocTaHoBieHus Cyna mo nenam, B KOTOPBIX
OHM SIBJISIIOTCSI cTOpoHamMmu». Cuctema 1udo CTOMT,
nub0 pyHIUTCS, B 3aBUCHMOCTH OT COOIIOACHUS
9TOTO JTOOpPOBOIBHOTO 00s53aTeNILCTBA, KOTOPOE,
pa3yMeeTcs, OCHOBBIBAa€TCS Ha JIeKalleM B CyTH
EKIIY noHMMaHuu MpaBoOBOTO roCyJaapcTBa.

Cnydan cepre3Hblx KoHGMIUKTOB Mexny ECITY
U NpaBoCyAuEeM cTpaH-ujleHoB KoHBeHIMU B npu-
HIHUMNe peaku. boimee yacTo UMEOT MecTO ciydad,
KOTOpPBIE HEYJOOHBI ISl TPaBUTENHCTB U IPUBOIST
HX B 3aMEIIaTENbCTBO.

[Honutnueckue mnpobdIEMBl MOTYT BO3HUKHYTH
BBUAY obmiero xapakrepa pemenunit ECIIY. Tax
3T0 ObLI0 B ciyuae pemenus ECITY ot 22.06.2004
«bponunosckuit nporus [Monbmny»?, Korga cya ObLI
WHPOPMHUPOBAH 1O TOMY IOBOXY, YTO MPUMEPHO
80000 apyrux auiy HAaXOISATCS B TOM K€ CUTyalluH,
YTO M HCTel. Peus 1mura o mo3aHuX pe3yipTarax Ine-
peHoca rpanull Ilonpmu nocie Bropoit mupoBoi
BOMHBI ¢ BOCTOKA Ha 3anaj. Tem JtoasM, KOTOpbIE K
BOCTOKY OT OTIIpEeJeIeHHON peKH MMeIn cOOCTBEH-
HOCTb Ha 3€MJII0 U 10Ma, B KAUECTBE KOMIIEHCALUU
3a MOTEPSIHHYI0 COOCTBEHHOCTD MOJIBCKUM 3aKOHO-
JATEIBCTBOM OBITIO 00CIIAHO «KPETUTHOE MPaBO»
MIpU TIPHOOPETEHHN COOCTBEHHOCTH TIe-TH0O0 B
npyrom mecte B [lonpme. OgHako, 3To obenianue
MpaKTUYECKU He OBIIO BBHIMOJHEHO. B 3TOM citryuae
— IPU NOMOIIM NOJBCKOTO NPAaBUTEIbCTBA - yAa-
JIOCh JIOCTUTHYTh CONJAIIEHHS, KOTOPOE HMEJO
0000Imaronuit XapakTep.

JpyruM npU3HAKOM Cly4yaeB, BOCIPUHHUMAE-
MBIX B KQUECTBE MOJUTUYECKUX, SIBJISIETCS CTENEHb
W3BECTHOCTH BOBJICYEHHBLIX JIMI[. TaKOBBIM OBLI
ciayuyail, no koropomy ECIIY npunsn pemeHue
ot 25.07.2002, «CoBTpaHcaBTO XOJJUHT IPOTHUB
VkpauHbl»®, rae pedb muta 0 KOHQIHKTE MEXIY
POCCHHCKMMH M YKPAUHCKUMH aKLUMOHEpPAMHU OJ-
HOTO akiuoHepHoro oOmectBa. llpesumeHT Y-
paunbl Kyuma BKIIIOUMIICS B MPOLECC U COBETOBAI
CYIbsIM NMPEACTABISATh HHTEPEChl YKPAUHBI.

[HonmuTnyeckuid MacmiTad MOXKET MOJYYUTH pe-
menue ECIY Taxke BBUAY ero UHAHCOBBIX pe-
3yabTaToB. lIpumMepamu 31€Ch MOTYT CIIYKHTh pe-
LICHUS 110 BONIPOCAaM T. H. HOBOCTPOEGK B ObIBIIEH
I'epmanckoii /lemokpatuyeckoit PecmyOnuke, win
TpeOOBaHMsSA, TMPEACTABICHHBIE O0BETUHCHUIMHI

2 3assnenue HoM. 31443/96. Pemenus 6e3 nayd MCTOYHHKA
MOryT ObIThb HailiaeHbl Ha ctTpaHuue HWHrtepHera Cosera
EBponsl: http://www.echr.coe.int.

3 3assuenue HOM. 48553/99, Reports of Judgements and Deci-
sions 2002-VII
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HacWIbHO IIepeceNEHHBIX JULl B ciydyae SHa u
ManbTiana, a Tak)Ke peleHne Mo ciiydyato ObIBIIe-
T'O KOPOJIsa Fpeunn 1o moBoAy NpeACTaBJICHHBIX UM
TpeboBaHM KOMIIEHCAITHT®,

CuTyauuu, KOTOpbI€ OTIMYAIOTCSI 0COO0H 3MO-
LMOHAJBHOCTHIO,
BOIIpOCA O TOM, HE CIEAYeT JIM MPEAIIoUYecTh Mpe-
JOCTaBJICHUE 3alIUThl COOCTBEHHOCTH HAIUOHAJIb-
HBIM ITOJIUTHYECCKHUM HHCTAHIIUAM. OTBeT Ha PTOT
BoOIpoc oTpuuarenbHbii. C OJJHOW CTOPOHBI, MMOY-
TH BCe rocyaapctsa OepyT Ha cebs 3agauy obecrie-
YUTh «IOJHOIICHHYIO» 3alllUTy COOCTBEHHOCTHY,
x0Ts1 oHM ucnoap3yoT He EKIIY, a BHyTpurocy-
JAapCTBEHHBIE HOPMBI IO OXpaHe COOCTBEHHOCTH.
Tem He meHee, B EBporie coBepuieHHO HEOOXOAUM
KOHTPOJb coOcTBeHHOCTH mocpeactBom ECIIY.
EKIIY Bommomaer B cebe o0O0mEeBPONCHCKYO
NMEPCHICKTUBY, C IMOMOIIBIO KOTOpOfI HaWJIy4dlIuM
00pa3oM MOXXET HPOCMAaTpUBATHCS M OLEHHUBATh-
cs 3amuTta cobctBeHHocTH B EBpome. KauecTso,
BCPHOCTH OCHOBHBLIM IIpUHOUIIAM H yBaxca}oumﬁ
cyBepeHuteT xapaktep pemenudt ECIIY cmoxer
paccesTb COMHEHHs Ha HallHUOHAJIbHOM YpPOBHE.

BEAyT IMOA4Yac K IOCTaHOBKE

III. CrpykTypa 3aliMThl COOCTBEHHOCTH I10

EKIIY

[lo mpomecTBUM MHOTHX JE€T CAEPKAHHOCTH
opraHoB KOHBEHIMM B OCYIIECTBIEHHH IIPaBo-
Cyausl IPUHSTHIE penieHus no aenaM «CrnoppoHr
u JIéuupor nporus lIBenun»’, «JIUTroy mpoTuB
BenukoOpurauun»®, a takke «JlkeiiMc TpOTUB
BenukoOputanumu»’ oljeHUBaIOTCS B Ka4eCTBE Mep-
BBIX pEIIEHUH MO COOCTBEHHOCTH, MOCPEICTBOM
KOTOpbIX opranbl KoHBEHUMH 0003HAYMIN H3MeE-
HEHHUE B OCYILIECTBIEHUHU CYJONPOU3BOACTBA B Ha-
npasieHuu cratbu 1 gactu 1 JlomoaHUTEIBHOTO
npotokoJia. C 0JHOW CTOPOHBI, OHU O3HAYAIOT I1O-
BOPOT OT CYIIECTBYIOLIEH 7O CUX NOP MPAKTUKH, a
C JApPYrodl CTOpPOHBI, YCTAaHOBJIEHHBIE paHEe OCHO-
BOIIOJIAraolue MPUHIHUIBI 10 0O0JIbIIEeH YacTu co-
XpaHsoT cBoé aeiicTBue. C 3TON TOUKH 3pEHHUS KAk
OPHEHTHUDP MOXKET ObITh PACCMOTPEHO TaKXKe pele-

4 Pemenus ot 22.1.2004, 3asBnenune HoM. 46720/99 u 72203/01,
30.6.2005, 3asBnenue HoM. 46720/99 u 72203/01; Pemenue ot
30.5.2005, 3asBaenune vom. 71916/01 u 71917/01; Pemenue
or 23.11.2000, 3asiBnenne HOM. 25701/94, Reports of Judge-
ments and Decisions 2000-XI1.

5 Pemenue ot 23.9.1982, 3asgsinenne nom. 7151/75 u 7152/75,
Serie A No. 52

6 Pemenue ot 8.7.1986, Bassiaenue HoMm. 9006/80 u 9262/81,
cepus A No. 102.

7 Pewmenue or 21.2.1986, 3asBnenue vom. 8793/79, Serie A No. 98

Hue 1o jaeny «Mapke npoTuB benbrun»®, B koTto-
pom Cyza BHepBble JaJ NPUHUUMNHUAIBHYIO OLICHKY
3alllUIIeHHBIM B cTaThe | yactm 1 JlomoaHUTEb-
HOTO TPOTOKOJIAa TPABOBEIM Oyaram.

[IpaBo dYenoBexka Ha 3alIUTy COOCTBEHHOCTH
OTJIMYAeTCsl OT JaHHBIX HAIMOHAJIHHBIMU KOHCTHU-
TYLUUSIMH TapaHTHUI, OPEXKIe BCEro, OTCyTCTBUEM
CBSI3U C KOHKPETHBIM, YCTAHOBJICHHBIM B IPABOBOM
MOPSIIKE 3aKOHOIATEIBCTBOM IO COOCTBEHHOCTH
u skoHOMUKE. [103TOMYy OHO MeHee «BBIPAXKEHO B
HOpMax», KaKOBBIMH SIBISIIOTCS TapaHTUM HallH-
OHAJIBHBIX KOHCTUTYyLMH. M3 3TOro He clienyer,
OJHAKO, 4TO cTtarbe | yactu 1 JlOMOJTHHUTEIBHOTO
MPOTOKOJIA CIEAYET OTKAa3aTh B XapaKTepe MHCTH-
TYIIUOHAJIbHOU TapaHTUH.

IIpoBepka Hapymenus ctatbu 1 uwactu 1 HII
NPOUCXOAUT B TPHU ITala, KOTOPHIE 3HAKOMBI U
HAIlMOHAJIBLHBIM MPAaBOBBIM CHUCTEMaM, a UMEHHO:
00J1acTh 3alIUTHI, BTOP)KEHNUE B HEE W OMpaBJIaHUe
BTOpKeHUs1. Kak u B 001emM Mex1yHapoIHOM Ipa-
BE, CIIOP O COOCTBEHHOCTH, OJHAKO, MCHBIIIE KOH-
HEHTPUPYETCS Ha 00JIaCTH 3aUIUTHI 3TOTO MpaBa, a
B IIEPBYIO OUEpPEb, OH COCPEIOTAUMBACTCS Ha BO3-
MOKHOCTH BTOPKEHUS B TIPABO COOCTBEHHOCTH U3
nyOMuYHbIX HHTEpecoB. CaeayeT yCTaHOBUTH, YTO
ECIIY nocienoBaresbHO TOJIKYET 00JacTh 3allu-
161 IO cTaThe 1 wactu 1 [IT x EKIIY B Gomee pac-
IUPEHHOM 00beMe I TOTO, YTOOBl TOCTUYh Ma-
TepUaAIbHON MPOBEPKHU 3AIIUTHI APYTUX IPAB YEIIO-
Beka EKIIY, kak, HanmpuMep, HapylLIeHUs 3arpera
nuckpuMuHanuu no crarbe 14 EKIIY. Ilpumene-
HHE 3TOr0 METOJa UMEET CBOE OCHOBAHUE, 3aKJIIO-
yarorieecss B ToM, uTo EKIIY conmepxut npoOenbl
(Hammpumep, OTCYTCTBHE CBOOOIB MPOQECcCHuu) H
3TH TPOOENbl — C IENbI0 JAOCTHXKCHUS HauboJee
MOJIHOYW 3aIIUTHl MpPaB YEJOBEKa - JOJDKHBI OBITH
3aI0JHEHBI.

IV. O61acTh 3alIUTHI NpaBa cOOCTBEHHOCTH

ITonsaTre cCOOCTBEHHOCTH B CMBICJIE CTaThbu 1,
ab3ana 1, yactu | cienyeT MOHUMATh B HIMPOKOM
CMBICIIE MEXJIYHapOJHOTro mpasa. B 310 mupokoe
TOJIKOBAaHHE MOTYT OBITH BOBJICUEHBI W TE€ IpaBa,
KOTOpBIE HE HaXOAsATCS IOJ 3allUTOM B HalMo-
HanpHoM mpase. ECITY Tonkyer monsitue coOc-
TBEHHOCTH B aBTOHOMHOM IOPSIAKE U IPHUCYKIAET
€My CaMOCTOATEIbHOE 3HauYeHUEe, KOTOpOe HE 3a-
BUCHUT OT €r0 IIOJIOKCHHSA B HALlMOHAJIbHOM IIpa-
Be. OmpenessiiouuM sBIsIeTCs 00NagaHue UCTIOM

8 Pemenne or 13.6.1979, 3asiBnenune Hom. 6833/74, Serie A No. 31.
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[paBOBOW MO3ULIMHU, KOTOPAs 3allMLIEHA 10 CTaThe
1 gactu 1 JI1.° Jloka3aTenbCTBO 3TOTO BO3JIaracT-
Csl Ha UCTLA.

V. O0beM 3aIUTHI COOCTBEHHOCTH MO cyaed-

Hoii npakTuke ECITY

a) XOoTs JOBOJIHO CIIOXHO BBIBECTH TOYHBIE
KPUTEpUHU U3 CYACOHOW NMPaKTUKU CyAa, HaIpaB-
JICHHOM Ha pe€IICHUC OTACIbHBIX KOHKPETHBIX ACJI,
COCTaBISAIONINX OCHOBY JJIsl MPU3HAHUS TpeOoBa-
HHUsSI Ha 3aL0UTY COOCTBEHHOCTH, TEM HE MEHEe, Ha
€e OCHOBE BO3MOXKHO COCTaBJEHHE OOIHMX MpPH-
HOUTOB. MICXOMHBIM MYyHKTOM JUISI OTBETa Ha BOII-
poc, cyliecTBYEeT JIM IPaBOBast MO3ULIHS, 3aCTyKH-
Baromas 3aluTy, ABIACTCA NPU3HAHUC OllpaBAaH-
HOI'O0 OXUJAHWS WCTIA Ha TOJydYCHHE JCHCTBHU-
TEJIBHOTO MpaBa Ha oOJaJaHHe MMYIIECTBEHHBIM
omarom («legitimate expectation of obtaining
effective enjoyment of a property right»). [lpu
omnpeaeNeHun oO0IacTH 3alIUThl COOCTBEHHOCTH
HallMOHAJIbHOE MIPAaBO HE TEPSCT CBOCTO 3HAYCHHUS.
OHoO pemaeT B OCHOBHOM BOTIPOC O COJICPKaHUHU
1 BO3HMKHOBEHUH MMYIIECTBEHHOI0 npasa. Jinmp
BOIMPOC O KBaTU(HUKAIMHU MO3UIUH COOCTBEHHOC-
TH OCTA&TCs I CaMOCTOSTEIBLHOIO PacCMOTpe-
uus ECITY.

BeccropHo TO, 4TO cymiecTBEeHHas o0JacTh 3a-
mUTH cTaThu |1 yactu 1 JIOMOJHUTENBHOTO MPOTO-
KOJIa BKJIIOYAET B ceOs MPUPaBHEHHYIO K «existing
possession» UMYIIECTBEHHYIO COOCTBEHHOCTD, T. €
JNBH)KMMOE M HEJBH)KHMOE MMYINECTBO, BKIIOYas
BO3MOKHOCTH IOJIL30BaHUs U pacropsikeHus. Ot-
JeJbHBIE TpaBa IMOJb30BAHUS 3alUIAIOTCS TPH
5TOM KaK 4acTh OCHOBHOM coOcCTBeHHOCTH,'” eciu
UM B BUJI€ UCKIIIOUCHHS HE JOJIKHO OBITH MPUCBO-
€HO caMocTosiTeNIbHOE 3HaueHue. Kpome toro, co-
rIacHO cyneOHO¥M TpaKkTHKe, TapaHTHs COOCTBEH-
HOCTH PaclpOCTPaHIATCA U Ha ApYyTUe BELIHbIC Mpa-
Ba, 0053aTeIbCTBEHHO-TIPABOBBIC NpaBa M TPebO-
BaHUs, & TAKXKE JCHEKHO-BBhIPAXKEHHbBIC MTPABOBHIC
no3unuu.' TakuM ImyTeM 3aIlUIIaloTCs B KA4eCTBE
MO3UIIMK TpaBa COOCTBEHHOCTH — MOCKOIBKY OC-
HOBHOE IpaBo cBoOomsl Ha mpodeccuo B EKITYU
u J{omoNMHUTEIPHOM MPOTOKOJE OTCYTCTBYET — B

9 Pemenue ot 23.11.2000, cHOCKa 4.

10 Cp. namp. Pemenume ot 19.12.1989 - Mellacher/Austria,
3asBaenue HoM. 10522/83 u 11011/84, Serie A No. 169.

11 Cpasuu pemenue ot 23.2.1995 - Gasus Dosier- und Forder-
technik GmbH/Netherlands, 3asBiaenue Hom. 15375/89, Serie
A No. 306-B.

YaCTHOCTH, IIpaBa Ha IOJH B NPEINPUATHAX'? n
JIpyTHe SKOHOMHYECKHE HHTEepechl («economic
interests»), CBsA3aHHBIC C NPEANPUHUMATEITHLCKOM
NesITeTbHOCTHIO.

He BmosHe opHO3HayHa cCyneOHas NOpakTUKa
ECIIY B oTHOmIEHMH CYOBEKTHBHBIX MYOIHMYHO-
MIpaBOBEIX TpeOoBaHU. OTpaHUUCHUS IEITAOTCS B
OCHOBHOM B 00JIaCTH COIIMAJIBHOTO O0OECIeUeHUS.
OnHako TO, 4TO MpaBoBbIe TpeOOBaHUS MO OTHO-
MIEHWI0 K MyOJWYHONW BIACTU JOJKHBI OBITH MPH-
3HaHbl B Ka4€CTBE MO3UIUH COOCTBEHHOCTH, O4e-
BUJIHO W3 MHOTHUX pemieHut cyna. B oomem ECITY
CKJIOHSIETCA K TOMY, YTOOBI BKJIIOYUTH B 00JIACTh
3alIUThl  COOCTBEHHOCTH CYOBCKTUBHBIC IIpaBa
BCEX THUIIOB, XOTsI OBl M C OTPAaHUYCHUSMU, CBSI3AH-
HBIMH C OyAYIIUMHU COIUATBHBIMH YCIOBUSAMHU, TTPU
YCIIOBHH, UTO OHH MPEJICTABISIOT COOO0N YKOHOMMU-
YeCKYI0 IEHHOCTh. [[0CKOIBKY — KaK 3TO TpeacTa-
Bua ECIIY B cBoeM pemienuu «l'azyc Jlozuep- yua
OépueprexHuk nporuB Hupepinannos» — mnpaso
COOCTBEHHOCTH HE OTPAHUYMBACTCS MPABOM Ha
(bu3nyeckre MpeaMeThl, a BKIOYAET B Ce0s TakKe
U ApyTHE ONpaBa U UHTEPECHl, UMEIOIINE UMYILECT-
BEHHYIO [IeHHOCTh. " [0 CyTH mpuU3HAIOTCS U TIpaBa
Ha BO3BpAaT, Ha BO3MeIIeHHE yliepda u Ha KOMIIeH-
CaIlMI0 TI0 OTHOUICHHWIO KaK K MyOJMYHOU BJIACTH,
TaK W YacTHBIM JIMI[aM B KadeCcTBE TPeOOBaHWUI,
MMEIOIHX I[eHy COOCTBEHHOCTH.

Cratbsa 1 uwacte 1 Il He Ha3biBaeT OIHO3HAY-
HO HaclieJcTBeHHOe mnpaBo. OpHako, MpaBo pac-
MTOPSKeHUSI COOCTBEHHOCTHIO B (popme 3aBemaHus
Bcerga npuszHaBanoch EKIIY B kauecTtBe Tpanu-
IMMOHHOM M OCHOBOIIOJIAararomeil COCTaBHOM 4acTH
mpaBa COOCTBEHHOCTH.'* B TpPOTHBOIIONIOKHOCTD
9TOMY OXHUJAHHE HACIEJHUKA IO 3aBEIIaHUIO,
n100 3aKOHHOTO HacJieHHUKA Ha MOJHOE TIPaBOBOE
HacinenoBanue He obOecmeuymBaercs EKIIY. He-
MMYIIIECTBEHHbIC MpaBa (aBTOPCKUE, MATECHTHBIC
U TIPaBO Ha TOBAapHBIC 3HAKH) TAKXKE 3aMUIIAIOTCS
catbéil 1 wactwro 1 JIII, Torna kak mpaBo TOProBOi
MapKu HE 3allUIIAeTCs YK€ C MOMEHTa €€ peruc-
Tpamuu, Jake eCIU MPH ITOM, COTIACHO HAIMO-
HaJIHHOMY TIPaBy, YK€ BO3HHKAIOT OTpeJelICHHBIE
npasa.'s

12 Pemenne ot 8.7.1986, cuocka 6; Pemenme ot 25.7.2002,
CHOCKa 3.

13 CpaBuu Pemenne ot 23.2.1995, cnocka 11.

14 Pemenue ot 13.6.1979, cHocka 8. [lanee Pemenue ot 20.10.1987 -
Inze/Austria, 3asBiienue nom. 15/86, Serie A No. 126.

15 Pemenne ot 11.10.2005 - Anheuser-Busch Inc./Portugal,
BasBienue Hom. 73049/01.
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ITo cyTu, 3amuméHHOCT COOCTBEHHOCTH OTpa-
HHUYHMBACTCS HA «3aKOHHO MPUOOPETEHHYI0» cobcC-
TBeHHOCTEY. [lo ctaThe 1 ab3ama 1 wactu 1 JIIT Ne 1
3aMIUINATHCS MOTYT TOJIBKO TaKHe MPAaBOBBIC TTO3MU-
LMY, KOTOPbIE NMPHU3HAHBI HAI[MOHAJIbHBIM 3aKOHO-
JaTeJIbCTBOM B KaueCTBE COOCTBEHHOCTH HOCHUTE-
15 mpasa.'® [IpuobpeTeHHass B 5TOM CMEBICTIE «HE3a-
KOHHBIM ITyTEeM» TO3UIUs He 00JagaeT CBOWCTBa-
MU COOCTBEHHOCTHU. JTO HE 03HAYAET, OJHAKO, YTO
nr000e, TPUOOPETEHHOE B PE3yiIbTaTe yTOJOBHBIX
nessHuil umymectBo («producta sceleris») moik-
HO OBITh M3BATO M3 00JACTH 3aIMMTHI IIpaBa cobOC-
TBEHHOCTH. Eciii 0HO B TO ke BpeMs IpruoOpeTeHo
COIJIACHO HAIMOHAJIBbHOMY (TPa)JaHCKOMY) MpaBy
B 3aKOHHOM IOPSJIKE, TO OHO B MPHUHIIUIIC MO/~
JAeT MOJ 3alUTy cCOOCTBeHHOCTH. Ero u3bsatue xe
JIOJDKHO COOTBETCTBOBATh TpeOOBaHHSM CTaThu 1|
ab3ana 1 wactu 2.

0) Ilockonbky peub He MoxeT uiaTH 0 «his
possessionsy 3aTpeboBaHHOE TPABO HIJIM UMYIIECT-
BEHHBIN HHTEPEC OJKHBI OBITH JOCTATOUYHBIM 00-
pasom ytBepxaeHbl («be sufficiently established
to be enforceable»), T. e. yxke cymecTBoBarh. [lo-
9TOMY B MOHSTHE COOCTBEHHOCTH HE BKITHOUCHBI
OXKUJAaHWS WU LIAHCHI, KOTOPBIE €Ile HEe yCTaHO-
BHUJIUCh B KQU€CTBE UMYIIECTBEHHO-IICHHOCTHBIX H
00eCreYeHHbIX B MPABOBOM OTHOIICHUU MO3UITUH.
Taxxe u Hazmexkaa Kak TaKoBasi Ha TO, YTO CYIIECT-
BYyIOII[E€E, OJIHAKO, MEXAY TeM, O0CCIIEHEHHOE HIIN
ocrapuBaeMoe paBo, MOTJIO OBl CHOBA yCUITUTHCH,
HE TpeacTaBisieT co00ii coO0cTBeHHOCTh.!! Takum
00pa3oM, MOXHO CKa3aTh, YTO MPaBO Ha MpHOOpe-
TeHHEe COOCTBEHHOCTH HE MOJJICKUT 3alUTE. 3a-
MIMIIAIOTCS, OAHAKO, YIPOUYHBIIHECS 00s3aTeNbC-
TBEHHO-TIPABOBbIC MTO3UIUHU, TOCKOJIBKY OHH TIPE]I-
CTaBJISIOT c000# cOOCTBEHHOCTH B popMe IpHUpaB-
HEHHBIX K MMYIIECTBY IpaB B CMBICIE CTaThu |
abzama 1 u. 1 JIIT Ne 1.

Jns Toro, 9ToOBI TpeOOBaHHWE MMOTANO IO 3a-
muTy rapantuun coOctBeHHoctu EKIIY, ono He
JNOJDKHO — 00s3aTeNbHO  KIacCU(UIHMPOBATHCS B

16 Hocutensimu npaBa COOCTBEHHOCTH 10 Y€TKOW (POPMYIHPOBKE
ct. 1 a63. 1 HAIT Ne 1 x EKIIY sBasioTcss HE TOJBKO
(busnueckue, HO TakKe U puandYeckue una. C y4eToM 3TOro
00CTOSITENIbCTBA KAXKETCs, 10 KpaiiHeil Mepe, COMHUTENbHBIM,

EKITY mpaBa
OpUEHTUPOBATHCA JHUIIb HA XapaKTep ATOro mpaBa Kak «Ipasa
YEIOBEKa.

17 IMonreepxkaeno B Pemenun ot 12.7.2001 - Prince Hans-Adam
II of Lichtenstein/Germany, 3asBienue Hom. 42527/87, Re-
ports of Judgements and Decisions 2001-VIII.

MOXET JIU TOJKOBAaHHC COOCTBEHHOCTH

HaIlMOHAJIHLHOM TIpaBe B KadecTBE 3alluIlaeMoi
NnpaBoBOW mo3unuu. JloctaToyHo, eciu B HaluUo-
HaJIBHOM TIIpaB€ CYIIECTBYET COOTBETCTBYIOIIASL
3aKOHOJaTeNbHas ocHOoBa. [IpaBoBoe mputsa3aHwue,
NpU3HAHHOE B KayeCTBE MO3UIUU COOCTBEHHOC-
TH, OoTMe4aeTca no cyneOHoil mpaktuke ECIIY —
B OTJIMYHE OT MPOCTOM, HE MOJJIexkalle 3amure
HaJeKIbl Ha MOJIydeHHE HMYLIECTBEHHOIrO Oia-
ra — TE€M, 4YTO Tpe6OBaHI/Ie MOXET OIIHUpaTbCd Ha
3aKOHHO€ OTNpejaelieHue, Wid, Mo KpaiHel Mmepe,
UMEeT COJNUIHYI0 0a3y B HAaIlMOHAJBbHOW MPaBoO-
Boit cucteme («be based on a legal provision or
a legal act such as a judicial decision»). Mcxons
13 3TOTO, UMEIOLUH HMYIIECTBEHHYIO LEHHOCTh
HWHTEpPEC JIOJDKEH yKe UMETh KOHKPETHYIO QopMy
(«concrete nature»). IloaTomMy, ¢ TOYKM 3peHUS
ECIIY, KOTZla IIpEICTaBIEHHOE
TpeOoBaHNE HAa KOMIIGHCAIIMIO OMHPAeTCs TOJBKO
Ha TMPOTHBOINPABHOCTh H3BATHS COOCTBEHHOCTH,
npousseaéHHoe 10 BeTymieHus B cuny EKIIY u eé
JUIT Nel.'®

KoHBeHIus, MO0 CBUAETENBCTBY Cy/a, HE TapaH-
THPYET HEMOCPEACTBEHHO TpeOOBaHUE HAa BO3Bpa-
meHue u3bAToil cobctennoctu. EKIIY, pasyme-
eTcsi, He BO3JlaraeT Ha rocymapctBa-uwieHbl KoH-
BCHIMU KaKHUX-JTM0O 00s3aTEIbCTB MO KOMIICHCA-
MU HECTPaBeIJIUBBIX NeHCTBHUI nnm ymepoOa, Ko-
TOpbIE SIBJISIFOTCS PE3YyJbTAaTOM INEUCTBUUI APYroro
rocyaapcTBa WM OKKyNalMOHHBIX BiacTed. Eciu
K€ BCe-TaKu caMO TOCyIapCTBO MPUMET pelIeHHe
0 KOMIIEHCAINHU TMOJOOHBIX NEeHCTBUH, TO eMy Ipe-
JOCTAaBIISIOTCS BECbMa HIMPOKUE paMKU COOCTBEH-
HOTO YCMOTpEHUs I 000CHOBaHUS TpeOOBaHUI
KOMITEHCAIIMH B MOAOOHBIX ciydasx. Tak, B dac-
THOCTH, €My MpefocTaBisieTcss cBoOona ompese-
JIUTb CaMOMY, DOJI)KHBI JIN TpGGOBaHI/IH Ha KOMIICH-
CallMi0 COOTBETCTBOBATH OMpPENENEHHBIM TIpeiBa-
PUTEIBbHBIM YCIOBUSIM, U €CIIU [a, TO B KAKOM 00b-
éme. Takum o6pazom, rake TaKUM TOCYIapCTBOM,
KakoBbIM sBisieTcss DenepatuBHas PecmyOnuka
I'epmanun, kotopas sBIseTCS NpaBOIpeeMHULIEH
nmyuiectBa I'epmaHckoil [lemokparudyeckoir Pec-
MyONMKYN, HE YCTAaHAaBIMBAIOTCSA Kakue-nmubo npy-
rue macumtadsl.'” BHOBb BO3HHKIIEEe TpeOOBaHHE,

HEJ0CTaTOYHO,

18 Pemrenne or 12.7.2001, FuBnote 18; mamee Pemenue ot
19.12.2002, cHocka 2.

19 OTto BBICKa3bIBaHUWE JACHCTBYET TakkKe sl TOCYdapcTB,
KOTOpbIE CaMH, BO3MOXXHO NPOTHUBO3aKOHHO, MPOU3BEIHU
KoH(pucKanuw, ogHako a0 BcTymieHus B cuiay JIT Nel B mx
obmactu. Cp. Pemenme or 28.9.2004 - Kopecky/Slovakia,
BasBienue Hom. 44912/98..
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XOTsI W TIPEICTaBIsieT COOOW WMYIIECTBEHHYIO
OBITH YTBEPKACHO
TOJBKO MPH ONMPEAECIECHHBIX YCIOBUAX U C yUETOM
YCTaHOBJIEHHBIX orpanudeHuil. [IpoBepka 3Tux or-
paHMUYEeHHI Ha MaciiTad rapaHTUU COOCTBEHHOCTH
HE MPOBOAMUTCS MO yKa3aHHBIM BBIIIE NMPUYMHAM.
Ecnu ycraHoBIeHHBIE HallMOHAJIBHBIM 3aKOHOJA-
TEJILCTBOM YCJIOBUSI HE OyAyT BBIIOJHSTHCS JIH-
1IOM, UMEIOIIUM IpaBo TpeOOBaHUS, TO TOT/A EMY
OTKa3bIBAETCS B HAJTUYWHM HMYIIECTBEHHOTO HH-
Tepeca M, TeM CaMbIM, B MpaBe COOCTBEHHOCTH B
cmeicie ctarbu 1 wactu 1 JII1. Tak, nckam Manxa-
y3a, ne ®ypc Bansnepone, I'paruunrep, Ilonauexk,
Autep u Manstian nporus CioBakuu, Yenickoi
PecnyOnuku u ®enepatuBnoii PecnyOnuku Iep-
MaHWUH 10 BO3BPAIIEHUIO 3E€MEJbHBIX YyYacCTKOB
160 pecTUTYUHIO OBUIO OTKa3aHO, MPEXkK/e BCEro,
MIOTOMY, YTO MCTIIBl HE YIOBJIETBOPSIIN TEM Ipe-
MOCBUIKAM, KOTOpBIE TOJDKHBI TIPEAIIeCTBOBATH
BO3HUKHOBEHHIO MOAOOHBIX TpeOOBaHUI COrTIACHO
HaIMOHATBEHOMY 3aKoHOAaTeNbCTBY.2 [IpaBo cobce-
TBEHHOCTH HE€ OBLIO JOCTaTOYHO OO0OCHOBAaHHBIM
IUISL TOTO, YTOOBI OBITH YTBEPKIAEHHBIM B CMBICIIEC
OTIPAaBIaHHOTO OKHJIaHHUS.

IOCHHOCTb, MOXKECT, OJHAKO,

B) [lpuoGperénHas kiueHTypa WM e «good
willy mpennpusiTUs, MO KOTOPBIM MOXET IMOHHU-
MaTbCsl, HaIlpUMEp, U aJBOKATCKOE OOPO, SIBIAET-
Csl UMYLIECTBEHHOW LIEHHOCTHIO, KOTOPasi B OCHOB-
HoM mpuuucnsercs ECITY k cobctBennoctu. TyT
0COOEHHO Ba)XHO 3HATh, HEOOXOAUMO JIM HAJTUUIUE
paspelieHuss Ha OCyILIECTBICHUE MPO(EecCuu MU
pemMecia, U U3bsATO OHO Min orpanudeno. Cornac-
Ho npaktuke Cyzma, 3TO JIMILIEHHE, €CIM BblAaya
paspelieHusi CBsI3aHa C ONPEACNEHHBIMH — YKe
OTIAaBIIUMH K TOMY BPEMEHH — IMPEJIOCHIIKAMH,
HE TIPEICTaBIsIET COOOM JTUIIECHHUS COOCTBECHHOCTH.
3amuTa npaBa COOCTBEHHOCTH MPOTUB MOJOOHBIX
MEpONpPUATHI BOSHUKACT, OJIHAKO, U3 CIEIYIONIEro
B pe3yinbTaTe JUIIEHUs pa3pelicHus yIeMJICHH,
BBIPAXECHHOTO 10 OTHOILIEHHUIO K HOCUTEIIO pa3pe-
meHus gosepus - «good willy.

20 Cm. Pemenme ot 13.12.2000 - Malhous/Czech Republic,
Bassiaenue HoMm. 33071/96; Pemienne ot 4.3.2003 - Des Fours
Walderode/Czech Republic, 3asBinenue uom. 40057/98;

10.7.2002 - Gratzinger/Czech Republic,

Bassnenue HoMm. 39794/98, Reports of Judgements and De-

cisions 2002-VII; Pemenue ot 10.7.2002 - Polacek/Czech

Republic, 3aasnenne Hom. 38645/97; Pemenue ot 4.3.2003

- Jantner/Slovakia, 3asBienue HOoM. 39050/97; Pemienue ot

30.3.2005, cHocKka 4.

Pemenne ot

B 3Toif oueHb MIMUPOKON MHTEPIpPETALUN 3allH-
maeMoro B kadectBe codctBeHHOCTH «good will»
oueuaHo crapanue ECIIY, ¢ nenwto Haubomee 3¢-
(heKXTHBHOM 3aIIMTH OCHOBHBIX MPAaB, HCTOJIKOBATH
B HamOoJiee MLHUPOKOM CMBICIIE BECbMa Y3KHH KaTa-
qor 3amumaeMblX EKITY oCHOBHBIX 3KOHOMHUYEC-
kux mpaB. Takum oOpa3oMm, K 3amuTe COOCTBCH-
HOCTH MPUYHUCISAIOTCS Takue oO0JacTH 3allMThl,
KOTOpBIE, IO TPAJUIITNOHHOMY HAIIHOHATBLHOMY I10-
HUMaHHIO, OTHOCATCA K He 3amuinaeMbeiM KoHBeH-
nued rapaHTusM cBOOOAbl mpodeccuu U 00IIeH
cB00OJIE IKOHOMHUYECKOH JesTeIBHOCTH.

2. Knaccudukanus mocsiratelibcTBa Ha coOc-
TBEHHOCTH — MPABUIO TPEX HOPM

XOTs CcTaThsi 0 COOCTBEHHOCTH COCTOHUT JIUIIb U3
JIBYX ab3aleB, OHa COACPKUT B cede TpU pas3ind-
HbIC OCHOBHBIC INpaBUJIa B COOTBETCTBUHU ¢ (op-
MaMHu TocsrarenbcTBa. llepBoe mpaBuio uMeeT
001y IPUPOAY M TOAUYEPKUBACT CBOOOTOOXPaH-
HYI (QYHKIHUIO TapaHTHU COOCTBEHHOCTH, KOTa
OHO TapaHTHPYET OCYIIECTBICHUE CBA3aHHBIX C
COOCTBEHHOCTBIO IO CBOCHW mpupoxae mnpas (cra-
Ths 1, a03ar 1 wactu 1 JAI1 Ne 1). Bropoe npasuio
dbopmynupyer omnpeneaEHHBIE YCIOBHUS, NMPU BBI-
MOJHEHUN KOTOPBIX JONYCKAeTCs JIUIIEHHE cobc-
TBeHHOCTH (cTaThs 1 ab63ar 1 wactu 2 JIT Ne 1).
TpeTbe mpu3HaeT KOMIIETEHIIMIO HAIMOHAJIBHOTO
3aKOHOJIATEeJIS PEryJMpoBaTh BOMPOCHI IMOJIb30Ba-
HUSI COOCTBEHHOCTHIO B TOW Mepe, HACTOJIHKO 3TO
HeoOxoaumo st obecriedeHuss OOIIEeCTBEHHOTO
Osara (crates 1 a63ama 2 JIIT Ne 1). Jlns moruma-
HUS CTPYKTYPHI MOCSITATEIHCTB HA COOCTBEHHOCTH
nocayxut pewenue ECYII mo mpoueccy Cnop-
pour u JIéupot mpotus IllBenuu.?! Jlomonusercs
U yTOYHSETCS OHO B MOCHCAYIONUX PCIICHUSIX:
Ixeiime mporuB O6benmuénnoro KopomescTpa?
u Jlutroy npotuB O0weaunennoro Koponescrra®.

OnpenensiomuMu JUIST pa3IudeHUs SIBISTIOTCS
HaIpaBIeHHOCTh COOTBETCTBYIOIIETO MEPOIpHUsi-
THSI U MHTEHCUBHOCTH IocsiraresbcTBa. He umeer
3HAUCHUS, TPOU3BOAUIOCEH MOCATATEIBCTBO IIelIe-
HaIpaBJIeHHO WJIU MpelcTaBisieT coO0i HempeaHa-
MEpPCHHBIN pe3ynbTar AeicTBUs rocyaapcrtsa. Jis
OI[CHKHU HE UTPACT TAKXKE POJIU €ro MPaBOMEPHOCTD
WA JK€ HENPAaBOMEPHOCTH IO HAIMOHAIHHOMY

21 Pemenune ot 23.9.1982, cHocka 5.
22 Pemenue ot 21.2.1986, cHocka 7.
23 Pemenue ot 8.7.1986, cHOCKa 6.
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npaBy.”* JIOJDKHO HMMETh MECTO MOCATATeIbCTBO
CO CTOPOHBI TOCYJapCTBEHHBIX OpraHoB. CTarhi
1 JomomautenpHoro mpotokona Ne 1 xk EKIIY ne
JefcTByeT JJid 3aKOHOAATENbHBIX HOPM, pPEryiu-
PYIOIIHX YaCTHOMPABOBBIE 0053aTEIbCTBA MEKIY
OTJCIbHBIMU JIUI[AMHU.

Ecnum mocsaraTenscTBO MpeACcTaBiIsieT COOOM JTH-
mieHue COOCTBEHHOCTH, TO OHO MOANALACT MOJ
neiicteue crateu 1 a63ama 1 u. 2 JIII. Orpanuye-
HUS [OJb30BaHUs MOANANAIOT MOJ JeicTBHE CTa-
Thu 1 ab3ana 2 JIII. Ecnu ke mocsiratenbCTBO HE
npecTaBisieT co00W HU OJIHY M3 ATUX POPM, TOTIA
€ro MpaBOMEPHOCTh YCTAHABJIMBAETCS Ha OCHOBE
001X pU3HAKOB 1Mo cTarbe 1 ad3ama 1 u. 1 JII1.

VI.U3bsiTHE COOCTBEHHOCTH U KOMIIEHCALUA

— cayuyan [:xeiimca, Bponnosckoro n bpyma-

pecky

N3bpsaTre cOOCTBEHHOCTH NPEICTaBISIET COOOM
IUIss COOCTBEHHMKA, 0€3 COMHEHUS, MOCSATaTelbC-
TBO ¢ HauOoOj€ee TIKEIBIMHU mocJICaACTBUAMU, IIOC-
KOJBKY OH TepsieT B MOJb3y IPYTUX CBOE IOJIOXKeE-
HHE COOCTBEHHUKA WIIH, IO KpaliHe#l Mepe, MOITHO-
MOYHE PACIOPSIKEHUS, KOTOPOE 3aIOJHSACT MPaBO
cobctBeHHOCTH. Kakue neicTBusS MOTYT OBITH OII-
pelleJieHbl B Ka4eCTBE JIMIICHUSI COOCTBEHHOCTH B
cMmeicie cateu. 1, a63ama 1 4. 2 JIT Nel? Kakuwm
KPUTEPHSAM JOJKHBI OHU COOTBETCTBOBATH, UTOOBI
He ObITh KBAJU(PUIHUPOBAHHBIMU B Ka4ECTBE OOBIY-
HBIX IpaBUJI MOJB30BaHUA B COOTBETCTBUU C MCHECEC
CTPOTHUMH IPEANOCHIIKAaMH cTaThu 1 ab3ama 27

VII. nuTebHOCT MepONpusaTus, Qpop-

MajbHOE U3bATHE, paKTHYECKOe H3BATHE,

HAMOHAJIM3ALUSA

B o0nacte mpUHIMNHATLHOTO 3ampeTra JIHIIe-
HHUS COOCTBEHHOCTH, COTJIacHO CyaeOHO# mpak-
tuke ECITY, momagamoT TOABKO T€ JUIA, KOTOPHIE
B pe3yibTaTe MEpONpHUSITUS OKOHYATEIbHO JIH-
IIUINCH CBOEH MO3UIUHM COOCTBEHHHMKA. B cBOEM
pemwenun ot 23.04.1987 no neny «OpkHep u Xo-
dbayep nporu Actpun»* ECIIY ycTaHOBHMI, YTO
«it cannot be said that the applicants have been

24 Cp. Gelinsky, Katja, Der Schutz des Eigentums gemal3 Art. 1
des Ersten Zusatzprotokolls zur Europdischen Menschenre-
chtskonvention. Eine Analyse der Rechtsprechung der Stral3-
burger Organe (3amwura cobctBeHnoctu mo cT. | IlepBoro
JononnurensHoro mnpotokona Eppomneiickoit Koupenuuun
1o  IpaBam Ananu3 cyneOHON  mpaKkTHKH
CrpacOyprckux opranos), Berlin 1996, c. 200.

25 BasBrenue HOM. 9616/81, Serie A No. 117.

YCJIOBCKaA.

definitely deprived of their possessionsy». Crnyuaii
— Kak B znene «Xenaucaita npotus O0beAMHEHHOTO
KoponeBcTBa»?® - BpeMEHHOTO HAJIOKEHHsS apecTa
Ha COOCTBEHHOCTH B paMKax yTOJIOBHOTO Ipecie-
JOBAHMSI HE MOANAAACT MO 3TO MPABUIIO, I10CKOIIb-
Ky B 9TOM cjiydae COOCTBEHHHK JHUIIACTCS JIUIIb
Ha OIpEeIeIeHHOE BPeMs BO3MOXXHOCTH pacrops-
KEHUS U TOJIb30BAHUS CBOCH COOCTBEHHOCTBIO 11O
CBOEMY yCMOTpeHHI0. B mogoOHOM ciydae, korja
JUIICeHHE COOCTBEHHOCTH HE SBIISIETCS MPOJIOJIKHU-
TEJIbHBIM, COITIACHO IMPaKTHKE, OJHO3HAYHO UMEET
MECTO TpPaBHJIO KacaTelbHO IO0JIb30BaHHUS cO0C-
TBEHHOCTBIO MO cTarbe 1 ab3ama 2 JIIT Nel.

a) [IpoBepka HAIIMOHAIBLHOTO MEPOINPHSITHS Ha
cooTBeTcTBUE cTaThe 1 ab3amy 1 wactm 2 JIII He
SIBIISIETCSI TIPEIIOCHUIKON OcCylecTBiIeHus (op-
MaJdbHOU mepenaun coocTBeHHocTH. OHA, OHAKO,
SIBIIIETCSI OCHOBHBIM CIIyd9aeM MPUMEHEHUsS JTOU
HOpMEI. [loHsATHE (OpPMaNBHOTO U3BSATHS OTME4a-
€TCsl HE TOJIBKO JICXKAIUM B €ro OCHOBE IoCyapc-
TBEHHBLIM aKTOM,?’ a TaKKe U CBA3aHHON ¢ HUM Iie-
penayeit COOCTBEHHOCTH JPYTOMY HOCHUTEIIO Ipa-
Ba. DopMaabHOE HU3BITHE COOCTBEHHOCTH OTOX-
NEeCTBISIETCS CyAoM ¢ ompenenenueM «transfer of
ownership». 3ameHa no3unuu COOCTBEHHUKA B Ka-
4eCTBE HEOOXOMMMOM MPEANOChUIKH (HOPMaTBHOTO
MU3BATHSA HAOIIOMAaeTCs TakKe B (POPMYIHPOBKE pe-
nieHus no geny «Memnaxep mpoTuB ABcTpum»,?®
COIJIACHO KOTOPOU opMabHOE U3BSITHE HE UMEJIO
MecCTa, MOCKOIbKY He OBLIO 3aMeHBI COOCTBEHHOC-
ti. B cBoeM pemenun ot 26.06.1993 — «Ilanamu-
xanonyioc npotus ['peuun»? - ECITY ycranoBu,
4T0 (OpPMaATBHOTO H3BATHUA HE OBLIO, TOCKOIBKY
COOCTBEHHOCTh Ha 3€MEJbHBII y4acTOK He ObLIa
nepenaHa BoeHHOH wyactu. He urpaer pomnu, Obia
1 COOCTBEHHOCTHh KOH(PUCKOBaHAa B TOJB3Y TO-
CylnapcTBa, Kak 3To ObIBaeT 4aimie, Ju00 B MOJb3Y
YaCTHOTO JIMI[A.

0) B otninune ot hopmManbHOro U3BATUS (HAKTH-
yeckoe (de-facto) uzpsTHE HE MPUBOIMT B 00s13a-
TEJIBLHOM IOPSIAKE K IIPAaBOBOH Iepenadye coOCTBEH-
Hoctu. TyT pemaromiee 3HaueHUE UMEET TO, SIBIISI-
I0TCSl JIM PE3YJbTaThl TOCYJAPCTBEHHOTO PEryJiv-
pOBaHUS HACTOJBKO TSKEIBIMH, YTO OTPAHUUCHUE

26 Pemenue or 7.12.1976, 3assnenne nom. 5493/72, Serie A No. 24.

27 He umeeT 3HaueHus, Oblia JU MpOU3BEJAcHA KOHpUCKAIHUSI B
AIMHUHUCTPATHBHOM HJIH JIETabHOM TOPSIIKE.

28 Pemenne ot 19.12.1989, cuocka 10.

29 Bassienue HoMm. 14556/89, Serie A No. 260-B.
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IpaB COOCTBEHHOCTH B 00IIeM NMPHUpPaBHUBACTCS K
(hopMabHOMY U3BATHIO COOCTBEHHOCTH. DTO UMeE-
€T MECTO, K MPHUMEPY, B clydae, €Clii BOHCKOBBIE
4acTU 3alMYT 3€MEJbHBI y4acTOK, B pe3yibTa-
T€ 4ero cCOOCTBEHHHK HE MOXET IOJIb30BAaThCs U
pacrnopspkatbest um,*°
BCTYNUT BO BIIaJIeHWE JIOMOM WM TPUCBOUT IPaABO
COOCTBEHHOCTHU Ha HETO0, XOTs, IO HAIMOHAJIBHOMY

paBy, U3bSTUE ABISCTCS MPOTUBONPABHBIM. !

WM K€ €CJIU ToCyIapCTBO

B) B mnOpoTHUBOMONOXKHOCTH HMHAUBUAYATbHOU
KOH(UCKAIIMU HAllMOHAIU3AIMS TPECIeAYeT Lelb
OTOCYAApPCTBIEHHS IENbIX 00JacTel MPOMBIIIIEH-
HOCTH W SKOHOMHMKHM M, TakuMm 0oOpa3oM, CTaBUT
nepej; coboii reHepalbHY0, H3MCHSIONYIO CTPYK-
Typy 3aaady. Cro/1a OTHOCATCS B IINPOKOM CMBICIIE
U U3BSTHUS 36MEJIbHBIX YUaCTKOB B paMKaX 3€Melb-
Hoii pedopmbl. [Tociie okOHYAHUS «XOJIOAHON BO¥i-
HbI» U CUCTEMHBIX U3MEHEHUN B cTpaHax CpenHeit
u Bocrounoit EBponbsl ECIIY 3anumaercsa crneny-
IOIUMHU U3 3THX IpoleccoB nmpobiremamu. [locie
nena «JIutroy»*? oH mpuMmeHsieT crarbio 1, ab3a
1 wactu 2 JII Nel 6e3 orpannueHus: Ha MOAOOHBIE
cocTaBbl Aen. OQHAKO, TYT MPUMEHSETCS O0COOBIMA
MacmTad, B 0COOCHHOCTH C TOYKH 3PEHUS pazMepa
BBIMIJIAYMBACMOM KOMIICHCAIHH. >

2. OmpaBmanue H3BATHS W OOSI3aHHOCTH KOM-
MeHCalUu

s ompaBpaHus MocsraTebCcTB Ha MPaBo co0c-
TBEHHOCTH JOJDKHBI HMETh MECTO TPH IIPEeAIo-
CBUIKU: TOCYHAPCTBEHHBIC MEPOMPUATHUS TOJKHBI
OBITh TIPEAYCMOTPCHBI B HAIIHOHAIHHOM 3aKOHE U
OCYHIIECTBIATHCS B COOTBETCTBUU C 3aKOHOM. OHH
JIOJDKHBI MIPECiIeI0BaTh OOIIECTBEHHBIE MHTEPECH
U COOTBETCTBOBATH MPHUHIIUNY COPa3MEPHOCTH.
Ve ¢ camoro Havyasa npoBepka Cynom ECITY Bon-
poca 0 HaJIM4uU OOIIECTBEHHOTO MHTEepeca Oblia
IepeHeceHa Ha MOCJeyIomuil Bompoc cobmrozae-
HHUS IPUHIATIA copa3MepHOCTH. 15 onpeneneHus
OOIIECTBEHHOTO HWHTEpeca HAIMOHAJIbHBIN 3aKO-
HOJATEeNb pacrojiaraeT JOBOJbHO MHUPOKUMHU paM-

30 Cp. Pemenue ot 26.6.1993, cuocka 29.

31 Cp. Pemenne or 28.10.1999 - Brumarescu/Romania,
3agsinenue HoM. 28342/95, Reports of Judgements and Deci-
sions 1999-VII.

32 Pemenune ot 8.7.1986, cHOoCKa 6.

33 Cp. Brandt, Sven, Eigentumsschutz in europdischen Volk-
errechtsvereinbarungen  (3amura  COOCTBEHHOCTH IO
€BPOIEHCKUM MEXyHapOJAHO-TIPaBOBBIM J0roBopam), Frank-
furt 1995, c. 123.

KaMH YCMOTPEHHS, KOTOPbIE, COMNIACHO MPAKTUKE
Cyna, mouTH He IMOJIBEPraroTcs NpoBepke («margin
of appreciation»). OCHOBHBIM KOHTPOJbHBIM HHC-
TpymeHTOM Cyza sBIsSE€TCS HAaA30p HAJ copa3Mep-
HocThto. [Ipu aTom ECIIY npoBepsier, cymecTByeT
M copa3MepHoe paBHoBecue («proper balancey)
MEX/Jy OOIIECTBEHHBIM HHTEPECOM M TpeOOBaHU-
SIMH 3aIIUTHl COOCTBEHHOCTH.

a) Kax ECITY meramsHO 000CHOBBIBAET B CBOEM pe-
menuu ot 22.06.2004 no aeny «bpoOHHOBCKM MPOTHB
[Monbimy,* pemaronmmi GakTopamu, MOMHUMO HAllU-
OHAJLHBIX TPABWII, TI0 KOMITEHCAIUH, B MEPBYIO OYe-
pelib, SBISIETCS] BKIIOYEHUE B OOILYIO ITPOBEPKY TAKUX
(haKTopoB, KaK MOBEJCHUE CTOPOH, MPUMEHEHHBIE IO~
CYZIapCTBOM MEPOIPUATHH U TIOPSIIOK MX TPOBEICHIS,
a TaKKe MPOTHUBOIIOCTABICHUE 3aTPOHYTHIX B KOHK-
PETHOM cllydae WHTEPECOB TOCYIapCTBa WHTEpecaM
coOcTBeHHHKA. CieayeT naTh OTBETHI HA CIIEAYIOIIHE
BOIPOCHL: JICHCTBOBAIN JIM HALIMOHAIBHBIE TOCYAAPC-
TBEHHBIC OPraHbl HAaJUISKAIIUM U TIOCIIE0BATEIbHBIM
obpazom? — O6mamaeT Jin COOCTBEHHHUK ITPaBOM Ha 3a-
LIUTY CBOETO J0BEPHs [0 OTHOIICHHIO K TOCYAapCTBY?
— [posepsieTcst M U3BsITHE COOCTBEHHOCTH CHUCTEMa-
THYECKH Ha €ro MpaBOMEPHOCTh? — J[uCKpuMUHUPY-
eTcs JIM COOCTBEHHUK MO OTHOUICHHIO K IPYTUM Jeiic-
TBYIOLIMM JHiam? - HamaraeTcs v Ha Hero upe3mep-
HOe Opems?

0) Konduckanms 0e3 BBHIIIATHI KOMIICHCAIIUHU
cama 1o cebe MPOTUBOPEUHUT MPUHITUITY COpa3Mep-
HOCTHU U YK€ MO3TOMY MpPEJCTaBIsIeT CO00H Hapy-
menne Kouseurnmu. Xorgs ECIIY nmo cux emre He
YCTaHOBUJ 0043aTeNbHYI0 HUXHIOIO TPAaHHILY, TEM
HE MEHEE B KaueCTBE OPUEHTALIMU JJISI Ompeselie-
HUS pa3Mepa HeoOXOIUMOM U B TO e BpeMs 10CTa-
TOYHOW KOMIIEHCAIIUH CIIEYET YCTAHOBUTH OPHEH-
TUPOBAHHBIN HA PHIHOUYHYIO LIEHY U3BSATOTO MpPENI-
MeTa 00beM JeHEe)HOUW BoIIATEl. C y4eTOM TOTO,
YTO M B OI[EHKE W yCTAHOBICHUW PHIHOYHOU IIE€HBI
rocyaapcrBamM-uicHaM KOHBEHIIUM TakXke HAl0TCs
JIOBOJILHO MHPOKHE PAMKH YCMOTPEHUS, CIEAYyeT
YCTaHOBUTH, IMPEACTABISECT JU COOON KOMIIEHCa-
uus pa3yMHYI0 CYMMY, OpPUCHTHPOBAHHYIO Ha CO-
OTBETCTBYIOIIYIO PBIHOYHYIO CTOMMOCTH. Kpome
TOTO, CyJl HE paccMaTpUBaeT OCHOBATEIHHO BOIIPO-
ca 0 TOM, Ha YeM OCHOBBIBAIOTCS HAIMOHAJIbHBIC
OpTaHBI U CYJBI IPH YCTAHOBJICHUH OKOHYATEIHHO-
ro pa3Mepa MoIeKAIIeH BBITIaTe KOMIICHCAITUH.

34 CHocka 2.
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HecmoTps Ha NpHHUMIHAIBHYIO OPHUEHTAIUIO
Ha PBIHOYHYIO CTOMMOCTB, cTaThs 1, yacts 1 JII
k EKIIY, ¢ Ttouku 3penuss ECIIY, He BO Bcex cu-
TyalusX rapaHTUPYeT IPaBO Ha MOJHYH KOMIIEH-
cauuio. B 0coObIX cUTyauusix JETUTUMHBIC LEIU
BceoOIero oiara MOTyT onpasjaTh 0ojee HU3KUN
10 CPAaBHEHUIO C PHIHOYHOW ILIEHOU pazMep KOM-
MeHcauuu. DTO KacaeTcsi B 0COOCHHOCTH MEpOIl-
pusTuii mo Hanronanusanuu.>® 3aecy Cya orpanu-
YUBAETCS JIMIIb NPOBEPKOH TOTO, HAXOAWJIOCH JIH
rocyAapcTBO MPU YCTAHOBJICHUHU pa3Mepa KOMIICH-
callM¥ B IPaHHIAX YCTAHOBJICHHBIX PAMOK YCMOT-
penus. Ecnn ycraHOBIEHHass KOMIEHcalus SIBHO
HE BBIXOJHUT 32 IPaHULIBI Pa3yMHOI'0 000CHOBAaHUS,
Cyn e¢ mpusHaeT. B o0meM, CTaHOBUTCS OYEBU/I-
HbIM, 4YTO B CHUTyalHUsX, KOIJa MEpPONPHUATHUS 110
U3BATHUIO COOCTBEHHOCTH HPOBOIATCS B paMKax
CTPYKTYPHOH peOopMBI C IEIbI0 YIYyUYIICHUS CO-
LHUAJIbHBIX YCIOBUH, TO Ipu 3TUX ycaoBusax ECITYU
HE KOHTPOJHUPYET LIMPOKHE PaMKH COOCTBEHHOIO
YCMOTpPEHHUsS TOCyAapcTBa. DTO KacaeTcs Kak KJac-
CHYECKUX CJIydyaeB HalMOHAIM3aLUH, TaK U APY-
TUX CIIy4yaeB HU3BATUS COOCTBEHHOCTH B paMKax
9KOHOMHUYECKUX pedopM Isl yCTaHOBICHHS Oolee
rITyOOKOH COIMaNbHON CcIpaBeIMBOCTH. TakKoBEI-
MHU OBLIH, K TPUMEPY, U MEPOINPHUITHUS B IIpoLecce
ooweauuenus I'epmannu.®® I[To onernke ECITY, cau-
skeHue komneHcauuud Ha 20-30% pbIHOUHOH CTO-
HMOCTH B BUJI€ MCKIIIOUYCHHSI MOXET OBITH OIpaB-
nanHo. Hu B xoeit Mmepe He MOKeT ObITh OIIpaBJaH-
HO, OJJHAKO, yCTAHOBJICHHE pa3Mepa KOMIEHCcaluu,
COOTBETCTBYIOIIETO, HAIPUMEpP, ABYM MPOLEHTAM
PBIHOYHON CTOMMOCTH MU3BATOH COOCTBEHHOCTH.?’

B) OOs3aHHOCTh KOMIICHCAIIMU ACHCTBYET Kak
M0 OTHOUIICHUIO K TPaKJaHaMm JaHHOIO Tocylapc-
TBa, Tak U K uHOocTpannam. Oanako, ECITY orka-
3BIBACTCS OT IEPEHOCA ACHCTBYIOLUX JJIs1 KOH(UC-
Kalui cOOCTBEHHOCTH MHOCTPAHIIEB «OOIINX MPHU-
HIIUTIOB MEXKJIYHAPOJHOTO MpaBa» M JEeHCTBYIOIIe-
ro B COOTBETCTBHM C HUM MHUHHMMAJIbHOTO CTaH-
JnapTa mo ObICTPOH, ajgekBaTHOW W dPPeKTUBHOU
koMmmeHcaruu («prompt, adequate and effective
compensation») Ha KOH(PUCKAUIO HMYIIECTBA
rpaxkaaHn rocynapctsa. Jlist mocieHuX AeHCTBYET
JIAIIh TPUHIHUI copa3MepHocTH. [lodToMy «auck-
pPUMHHAIUA COOCTBEHHBIX T'PaKIaH» IPU KOMIICH-

35 Cp. Pemenne ot 8.7.1986, cHocka 6.
36 Cp. Pemrenne ot 30.6.2005, cHOCKa 4.
37 Cp. Pemrenne ot 22.6.2004, cHOoCKa 2.

canuy KOHPUCKAITMN COOCTBEHHOCTH KaXETCS II0-
nyctuMoii. Ota npaktuka Cyma 10 CEroIHsIIHEeTo
AHA HOHBepFaeTCH HHTCHCHBHOﬁ KpHTHKe.

VIII. PeryjiupoBanue nojib30BaHUs — CIAy4au

Meauaxepa, ®penuna, Paiimonno u llacca-

HYy

JloJ>KHO M OLlEHUBAThCSI TOCYJapCTBEHHOE pe-
IyJIHpOBaHHUE B Ka4yeCTBE PEryJUPOBAHHUS MOJB30-
BaHUS — B INPOTUBOIOJOXKHOCTb H3BIATHIO COOC-
TBeHHOCTH — N0 npaktuke ECIIY, momxHO OBITH
YCTAaHOBJIEHO B 3aBUCHUMOCTH OT I[E€JIH TTPOBOAUMO-
ro meponpuaTtud. IIpu 3Tom cienyer NpoBEpUTS,
KaKOBbl HAMEpPEHHUs TIOCyJapCTBEHHOI'O aKTa MU
3aKOHHOTO pEeTyIHUpPOBaHUSA —
[O0JIb30BaHUE COOCTBEHHOCTHIO WJIM OTIPaHUYUTH
ero. IIpu 3TOM BaxXHO TO 0OCTOATENBCTBO, KAKUM
00pa3oM yKJIaAblBaeTCs 3TO peryaupoBaHUE B Ha-
HHOHAJIBHOE IMPAaBO, HO HE 3TO SIBISAETCA €JUHC-
TBEHHO pewmaromuM ¢aktopoMm. Pemaromum 00-
CTOSITENILCTBOM, IMPEXIE BCEro, SIBISETCS WHTEH-
CHUBHOCTb IOCSTaTeIbCTBA, TaK YTOOBI rocynapc-
TBAa HE MOIJIM ONMHUpAThCs Ha IMOJIb30BAaHMUE, €CIHU

KOHTPOJIMPOBATh

peryiMpoBaHHe 1O CBOEMY JCHCTBUIO NMPUPABHH-
BaeTCs NMPAKTHYECKH K M3BATHIO COOCTBEHHOCTH.
[TokazaTenbHBIM SIBISIETCS TO, YTO COOCTBEHHUKY
JIOJDKHA OCTaBaThCs pa3yMHas 4acTh BO3MOMXKHOC-
Tel MOJb30BaHUS W pacropspKeHus. TUNMUYHBIMU
CIIy4YasiMU peryJupoBaHUs MOJIb30BAHUS 110 CTAThE
1 a63ama 2 JITT Ne 1 sBusitoTCs: NPUHATHE PEIICHUS
0 3ampeTe Ha CTPOUTEIHCTBO, M3BATHE pa3pelre-
HUW W NTUIEH3UH, OTKa3 B BblJauye pa3pelieHuid Ha
MpeNPUHAMATEIIBCTBO.

locynapcTBeHHOE perynnpoBaHUE MOJIb30BAHUS
TOXE JIOJDKHO OBITH copa3MepHbIM. [lo mpakTuke
ECIIY, rocynapcrBa-unensl KoHBeHIIMM TPUHIIH-
NUATBHO 00s3aHBI KOMIIEHCHPOBATh MOCATATENbC-
TBa Ha nosb3oBanue. Kakum xe oOpazom goJKHA
MPOBEPATHCA copazMepHOCTh, 00 3Tom ECITY man
oTBeT B Jenax Memnaxepa,®® ®dpenuna,’® Paiimon-
no* u accany*'. TyT D0KHBI OBITH TaHBI OTBETHI
Ha CJICAYIOIIHE BOMPOCHI: BTOPTaeTcs JIM 3aKOHO-
JaTeNbCTBO B YK€ CYLIECTBYIOIIME IOTOBOPHEIE
OTHOILLICHHMS MJIM TOJBKO OTPAaHMYMBAET IMOJb30Ba-

38 Pemenne ot 19.12.1989, cuocka 10.

39 Pemienue or 18.2.1991 - Fredin/Sweden, 3asgBieHue HOM.
12033/86, Serie A No. 192.

40 Pemwrenne ot 22.2.1994 - Raimondo/Italy, 3asiBieHue HOM.
12954/87, Serie A No. 281-A.

41 Pewenue ot 29.4.1999 - Chassagnou/France, 3asiBieHne HOM.
25088/94, Reports of Judgements and Decisions 1999-111.
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Hue B Oynymem? — bputo nu moBeprue coOOCTBEHHU-
Ka Ha MPOJOJDKUTEIBHOE TO0JIb30BaHUE COOCTBEH-
HOCTBHIO 3amumEHHbIM? — Kakue omacHOCTH Tipe-
JIOTBPAIIAIOTCS MOCPEICTBOM BPEMEHHOTO apecTa
cobctBeHHOCTH? — BB NTM 1aH COOCTBEHHUKY 10
MMOTCpU BO3MOXKXHOCTHU IIOJB30BAHUA HepeXOZIHBIfI
cpok? — CyliecTByeT Ju OPOrHO3, YTO OrpaHuyYe-
HHUE COOCTBEHHOCTH OyAeT CHOBA CHATO?

IX./Ipyroii Bux nmocsirareJibcTBa Ha codc-
TBeHHOCTH — cay4dan Cnoppour u JIénpor,
Jlarpuauc u beiiepJyep

IToMuMO KOHKpPETHO Ha3BaHHBIX B cTaThe 1, ab-
3anm 1 gactu 2 u a63am 2 JIT Nel x EKYII mocs-
ratenbcTB Ha cobctBeHHOCTh, ECIIY nmpusnaer u
TPETUM TUT MTOCATATENHCTBA, KOTOPBIM U3MEPSIETCS
HETIOCPEJICTBEHHO 1o crarhe 1, ab3am 1 gactu 1.
DTy IpakTHKy B OCHOBHOM CUHMTAIOT HEBepHOU. B
nociuennee Bpemsa ECIIY, nmo Bceil BEpOSITHOCTH,
oT/AajsAeTCs OT Hee.

Korma mocsratenbcTBO Ha COOCTBEHHOCTH HeE
MIpeACTaBIsAECT COOOH HU H3BATHE COOCTBEHHOCTH U
HU pEryJIupoOBaHUE MOJb30BAHUS, HAPUMEDP, MPHU
BPEMEHHOM U3BATHH, OTHATHUU IpaBa BIAJACHUS
y HeCOOCTBEHHHKA, TO 3TO HE O3HAa4YaeT CaMo II0
cebe, uto cTathbs 1, ab3an 1 yactu 1 HapymeHna uiau
He HapymeHa. ECIIY paccmaTpuBaer 3Ty HOpMY
B KadecTBE COOMpATENbHON HOPMBI W IMPOBEPSET,
HMeEJl JIX MECTO U B 3TOM cilyyae OOILIeCTBEHHBIN
WHTEpeC U OBLIO JIM MPOU3BEAEHO pa3yMHOE ypaB-
HOBemMBaHue o0onx mHTepecoB. Ilo moBogy BO3-
MOXHOCTEW OmpaBlaHus CyJ NpuUBEI cBOE oboc-
HoBaHHe B ciydasx CrnoppoHr u JIEHpOT mpoTuB
MIBeruu®?, Jlarpuauc nportus ['penun®® u Beiiep-
nep nporus Utanuu*, Jlnst onpaBaanus mogo0HbIX
nocsrarenscTs ECIIY BweiaBuraer uvacto Oosee
CTpOTHE YCIIOBUA (pEeTYITUpPOBaHUE KOMIIEHCAIIUH,
JIpyrue NeUCTBUA MO HEUTpalU3aluu MOoCATaTelb-
CTBa), YeM IO OTHOUIEHHWIO K MEpOIPHUITHIM IO
OTPaHUYCHHUIO MMOJIb30BAHUS MO cTaThe 1, ab3alr 2.

X. IlepcnexkTuBa

[lonuTnyeckue nepeBOPOTHl AEBIHOCTBIX IOOB
npuBenu Kak pa3 B BocrouHoit EBpone x macco-
BBIM HM3MEHEHHUAM CTPYKTYpPHl COOCTBEHHOCTH.

[IpuawHbl »TOTO pazHOOOpa3Hbl. MX ciemyer wmc-

42 Pemenne ot 23.9.1982, cHocka 5.

43 Pemenue ot 25.3.1999 - Iatridis/Greece, 3asiBieHHE HOM.
31107/96, Reports of Judgements and Decisions 1999-I1.

44 Pewrenne ot 5.1.2000 - Beyeler/Italy, 3asBieHue HOM.
33202/96, Reports of Judgements and Decisions 2000-1.

KaTb B HPEONOJIEHUU CTapblX CHUCTEM COOCTBEH-
HOCTH, TaK € KaK U B aKTYaJIbHBIX, YTPOKAIOIIHNX
TePPUTOPUATILHONW I[EJTOCTHOCTH
00prOe ¢ MONMUTHUYECKUMH TMPOTUBHUKAMH TyTEM
KOH(HCKAUUK U U3BATHS COOCTBEHHOCTHU. B 3TOM
CUTyalluu IPEACTOUT YTBEPAUTHCI UHCTUTYTY 3a-
IIATH COOCTBEHHOCTH B KayeCTBE 0OIIeeBpoIeiic-
KO IpaBOBOH KyNnbTypbl. KTo MOT 051 CHOCOOCTBO-
BaTh 3TOMY Jsyunre, yeM ECIIY co cBoum, ¢ ogHOM
CTOPOHBI, «INAASIIUM CYBEPEHUTETOM» H, C APY-
roii CTOPOHBI, OPUEHTUPOBAHHOW Ha 3(PPeKTUB-
HOCTh mpakTukoii? — U ecnu naxe Cyn, HecMOTps
Ha CBOIO M3HAYAJbHYIO KOMIIETEHLHIO IO MPOBEP-
Ke MpUHLHIA COPa3MEpPHOCTH, B MPOULIOM Oojee
WM MEHee OPUEHTHPOBAJICS HA OLEHKH 3aTpo-
HYTBIX TOCYZapcTB M ONOOPSI UX MEPONPUATHS,
TeM HE MEeHee He CIeJyeT AaBaTh CUrHal oTOos. B
nocnennee BpeMst ECITY Gepét Ha ceOst HE TOIBKO
0oJIbIIE TOJIHOMOYHII IO KOHTPOJIIO, HO U yCTAHAaB-
nuBaeT 0oJiee CTPOTHI MacITad MPOBEPKHU.

CUTyalusdax MU



CoOCTBEHHOCTDH M BJIAJICHHUE —
OnbIT B A3epOaijaxane

Mexman Cynmanos™

Lenvro 0annot cmamvu 267151€MCsL UCCTEO0BAHUE
BONPOCOB, CEAZANHBIX C NPUMEHEHUEM HEKOMOPbLX
NONOJNCEHULl 3AKOHOOAMENbCMEA, Pe2yIUPyoUux
geujHble NPaga, a makdice Hauboniee CnOPHLLX MO-
MEHmO8, B03HUKAIOWUX 6 NPAGONPUMEHUMETLHOU
npaxmuxe. B uacmuocmu, usnogicenvt npobiemvl,
B03HUKUIUE HA NPAKMUKE NPU NPUMEHEHUU Kame20-
puu «0006pocogecmubll npUOdpemamenvy U s6UG-
wuecs credcmeuem 6HeceHHvlXx 8 Ipasccoanckuil
KOOEKC UsMeHeHUll, a makoice Hekomopwvie npooie-
Mbl, C8A3AHHBLE C 3AWUMOU NPAB COOCMBEHHUKOS U
obnadamenetl UHbIX GeUHBIX NPAB.

HeiictBoBaBmnii B A3zepOaiimkane no 1 ceH-
Ta6pst 2000 rona I'paxnanckuit kogexc 1964 rona,
KOHEYHO >X€, HE MOI OTpa)kaTb T€X HM3MEHEHHUH,
KOTOpbIE POMU30LLIN B 3TOH ObIBIIEH pecmyOnunke
CCCP mocne ero pacmaja.

Hogerit I'pasknaHcKuii Komekc,! BCTYNMHUBIIHN B
cuny c¢ 1 cenrsopst 2000 roga, otinuaercs Oonee
JNeTaJbHBIM perJaMeHTHPOBAHUEM
BEIIHOI'O IpaBa, 4TO, B CBOIO OYEpElb, OTpa)xaer
pPa3BHUTHE 3TUX OOMIECTBEHHBIX OTHOIICHHUH B KOH-
TEKCTE Pa3BUTHUSA DKOHOMUYECKUX OTHOIICHUH.

IIpexme Bcero, XoTenoch OBl OTMETUTH OoJice
JeTallbHOE OMNpellelieHHe M ONHcaHue OOBEKTOB
BEIIHOTO IpaBa, B TOM YHCJE OMpeeseHHUs JBU-
XKUMOTO M HEIBM)XMMOIO MMYILIECTBA, AECIMMBIX
WHAUBUAYATbHO-ONPENeTEHHBIX
U POJIOBBIX BEIllleH, M1aBHOW BELIM U MPUHAAIEK-
HOCTH. B 3akoHOIaTENbCTBO OBIIO BBEIEHO YETKOE
ompeJieNIeHNe Bellel, NCKIIOUEHHBIX U3 I'pa)KJaH-

UHCTUTYTOB

n  HCACIHUMBIX,

CKoro ob6opoTa U O0OOpPOT KOTOPBIX OTPAHUYEH C
NOCJENYIOLEeH pernaMeHTaluue Ha MoJ3aKOHHOM
HOpPMaTHBHOM ypoBHE. bbiia BBe/ieHa TaKxKe Takas
npaBoBasi AeUHUIUS Kak oOpeMeHeHHe mpas. B
CBOIO OYEpe.lb, IBMKUMBIC BEITH OBIIN pa3IciICHBI
Ha T€, KOTOPbIE MO/JICKAT PETUCTPAIIUUA B 0COOBIX
peecTpax (aBTOMOOWIN, BO3NYIIHBIE U MOPCKHE
cyna, ompeaenéHHbIe eHHbIe OyMaru), u Te, KOTo-
pble TaKOW PETHCTPAIUU HE MOJJICHKAT.

Kak wu3BeCTHO, MpaBO COOCTBEHHOCTH COCTO-

*  Ansokar, uneH Komierun agBokatoB Asepbaiiakana.
1 VYrBepxkaen 3akoHoM AP ot 28 nexabps 1999 r.

WUT W3 TPHAJbl OCHOBHBIX IMPAaBOMOYHM, YIIOMH-
HaBIIUXCS €Ule B JIPEBHEPUMCKHUUN mepuon: mpa-
BO BJIAJICHUS,
AHAJTOTUYHBIM 00pa3oM oOmpeensiercs MpaBo
COOCTBEHHOCTH M B IPaXKJaHCKOM 3aKOHOJATEIb-
cTtBe AzepbaiipkaHna.

OTHOCUTENBHO BONPOCOB O TOCYAApPCTBEHHOM,
MYHHUIMIIAILHOW M 4YacTHOM ¢dopmMax coOCTBEH-
HOCTH, ['pakIaHCKUN KOJAEKC yCTaHaBIMBAET HX
PaBEHCTBO KaK CyOBEKTOB IMpaBa COOCTBEHHOCTH.

B I'paxxmanckom konexce AP Brnagenue ompe-
nensieTcst kKak (akTuueckoe oOiajaHWe BEIIbIO.
YauteiBasg TOT (hakT, 9TO MPaBO COOCTBEHHOCTH
peanusyeTcs, IpexJe BCero, uepe3 oOnagaHue,
a MHbBIMH CJIOBaMH, BJIAACHUC BCIILbIO, HpO6JIeMI)I
B3aMMOJEHUCTBHS U B3aHMHOTO COOTHOIIICHUS DTUX
MPaBOBBIX KaTErOPUH U MPAaBOMOYUN UMEIOT BaXK-
HOE MPUKJIATHOE 3HAUCHHUE.

YuureiBag ocoboe 3HaUYEHHE IMPABOBOTO pETy-
JIUPOBAHUS HEJABMKUMBIX BelleH, s1 Oyy uznaraTth
OCHOBHBI€E MOMCHTbBI

MOJB30BAHUS UM PAaCIOPSIKEHHUS.

3aKOHOJATeNbCTBa, Kacalo-
IIMecs BEIIHBIX MpaB, aKIEHTUPYS MPHU 3TOM BHH-
MaHHE Ha HEIBHKUMOM MMYLICCTBE.

Urak, perynupys npuoOpeTeHHEe KaK JIBUKHU-
MBIX, TaK W HEIBWKHMBIX Bellel, 3aKOHOIATENh
BBEJI MOHSITHE MPUOOPETAaTeNbHON 1aBHOCTH, TEC-
HO YBSI3aB JIAHHYIO KaTErOPHIO C JUTUTEIBbHOCTHIO
(hakTHIECKOTO, HEMMPEPHIBHOTO U OECIPEISITCTBEH-
HOrO BiajeHust Bemblo. Ho nns mpuoOpereHus
npaBa COOCTBEHHOCTH 3aKOHOJATENIb TaKkKe ycTa-
HOBUJI 0053aTE€NhHOCTh PETHCTPAINU IIpaBa B pe-
ecTpe HEeABMKUMOTO UMYIIECTBA.

VYIOMsSIHYB O peecTpe HEIBIKMMOTO HUMYIIEC-
TBa, KOPOTKO XO4Yy CKa3aTh O HEM ClIeQylollee.
HecmoTps Ha TO, 4TO MOHATHE «PEECTP HEABUKHU-
MOT'0 UMYII[ECTBa» OBLIO BBEJCHO CO BCTYTICHUEM
B cuiy I'paXkIaHCKOTO KOAEKCa, peasbHO pPabOTHI
HaJl CO3JaHUEM EIHMHOT0 peecTpa ObIIM HavdaThl
nocie npunsatus B 2004 roga 3akona «O rocynapc-
TBEHHOM pPEeCTPE HEIBMIKUMOTO MMYIICCTBa»’, U
sTa paboTa mpomoskaercs o ceid nenb. o 2004
rojla perucTpamusi HeIBUKIUMOTO HMYII[ECTBA OCY-
MIECTBIISIACH MHOTOYHCICHHBIMA MHHHUCTEPCTBa-
MU M BEJOMCTBAMH, MECTHBIMH OpTaHaMU HCIIOJI-
HUTEJIBHOWM BIACTH W Ha MPAKTHKE HEPEJKO BCTpE-
YaJlUCh CIydYau, KOT/Ia OJHO M TO K€ MMYIIECTBO
OBLIIO 3apEerHuCTPUPOBAHO B OJHOM OpraHe Ha MM
OJIHOTO COOCTBEHHHKA, a B JAPYIOM OpraHe — Ha
UMS COBEpIIEHHO Apyroro. Bcé aTo, Kak BBl MOHU-

2 3axoH ot 24 utons 2004 . Berynmu B cuuty ¢ 10 aBrycra 2004 1.
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MaeTe, CO37aBajo XaoC M 3aTPYAHSIIO yHopsaode-
HHE 00opoTa B 3TOH cdepe.

B cBsi3u ¢ mpuoOpeTeHneM npaBa coOCTBEHHOC-
TH 0c000€ 3HAa4YeHHE MMEeT Takas KaTeropus, Kax
«100pocoBeCTHBI TpuobOperarensy. B ganHom
BOIPOCE 3aKOHOJATENh Pa3rpaHUYUBACT BIAJCIb-
[IEB ABWKHMOTO W HEABIKUMOTO HMYIIECTBA U
3alMInaeT J100pocoBecTHOTO mpuobOperarenst OT
TpeboBaHMIl HacToAIEro cOOCTBEHHHUKA O BO3Bpa-
Te (BUHAWKAIIMW) BEIIH, TOJIBKO €CIU pedb HIAET
0 ABWKMMOW Bemu. Takasi cUTyauusl CIOXHIJIACH
BCJICACTBUE WCKIIOUEHHUS 3aKOHOM OT 24 HIOHA
2005 roma® crarpm 157.3 T'pakJaHCKOTO KOIEKCA,
KOTOpasl 3aluinana npaBa Jo0OpPOCOBECTHBIX MPHU-
oOperareneil He3aBUCUMO OT IPABOBOTO PEXHUMA
MIproOpeTaeMoOl BEIIIH.

HeraruBHble mociieIcTBUS UCKIIOUEHHUS! CTAaThU
157.3 T'K 3akoHO/1aTeNh MOMBITAJICSH UCIPABUTH (B
pamMkax toro xe 3akoHa or 24 wuioHs 2005 roma)
nyTém HoBOH penakuuu cratbeu 140 I'K :

140.
menbHocmu U

Cmambs IHpesymnyus  Oeticmau-
cooepaicanus
Tocyoapcmeennozo peecmpa HeOUICUMO20
umyujecmaeda

Hpesymnyus devicmeumenbHoCmi U NOAHO-
Myl co0epicanus peecmpa oCmaémcs 6 cuie,
eciu He 00KA3AHA €20 He0OCmOBEePHOCb.

3anucv 6 peecmpe 6 nonwv3y npuobpemamens

NnoJiHonbvl

npasa, 3ape2ucmpuposaniHo2o 3a Auyom, Om-
YYACOAIOUUM DMO NPABO HA OCHOBAHUU COE-
Ku, cuumaemcs 0eucmeumenbhol, 3a UCKIIO-
YeHUeM CLyUaes GHEeCeHUsl 8 Peecmp 803paice-
HUUl 10 n08ody OAHHOU 3anucu a1ubo ciyuaes,
Koeoda npuobpemamenv 3HAL O ee HEOOCMO-
eepHOCMU.

Takum o00pa3oM, 3aKOHOJATEIb BBEJ MOHSITHUE
«mIpesyMnuusd HeﬁCTBHTeHBHOCTH 1 IIOJHOTBI CO-
JepXKaHUs peecTpay», KOTopas IEHCTBYeT OO TexX
op, Mmoka He J0Ka3aHo OOpaTHOE, YTO MPU3BAHO
3alIUTUTh TpuoOperaresieil HEJBHKHUMOTO HMY-
[IeCTBA OT MPUTA3AHUI TPETHUX JIUI] HA 3TO UMY-
IECTBO, €CIH O HUX MPHOOPETATENF0 HUYETro HE
OBLIO U3BECTHO.

Ho xoTemock OBl 00paTuTh BHHMaHHE Ha TO, B
KaKoOW CTPYKTYpHOU yactu ['paklaHCKOro Kojekca
HaXOAUTCH BBINICYKa3aHHAass HOPpMa M KaKUE II0C-
JEJICTBUS BICYET NaHHOE OOCTOSATENHCTBO B IMpa-

3 Berynun B cuny ¢ 1 HostOpst 2005 1.

BONPUMEHHUTENBHON MpakTuke. [[eao B ToM, 4TO
crarbss 140 nHaxomutcs B §2 «locynapcrBeHHas
perucTtpanus npasy» pasnena «Bemmusie mpaBay. C
TOYKH 3PEHUS 3aKOHOAATEIbHON TEXHUKH, Ha HaIll
B3MJIs]], ObLIIO OBl MpaBHJIbHEE BKIKOYHUTH JAaHHYIO
HOpMYy B cocTaB ctarbu 157 'K, 4to uckiaounio
OBl MpOOIEeMBI, BO3HUKAIONINE ITPH CyIAeOHOM pac-
CMOTPEHUU CIIOPOB, CBS3AHHBIX C HEJBHIKHMOC-
ThI0. A MpoOJIeMbl CBSI3aHBI C TEM, YTO B CPOPMH-
poBaBmieiics B Azep0aiikaHe cyneOHOH MpakTHKe
HE MPUMEHSIOTCS HOPMBI O 3alIuTe J0OpocoBec-
THOTO TIpuoOperarelist B TeX clly4yasx, Korjua pedb
HIET O HEABMKMMOMW BEIIM, a TaKXe IBWKHMOM
BCILM, MOAJICKAIECH PErUCTpallUd B 0COOOM pe-
ecTtpe (akmmu, aBTOMOOWJIM W T.A.). Takas mo3u-
s 0OOCHOBBIBAETCS TEM, YTO B HOpPMaxX O KyI-
Je-mpojake HEABMKUMOTo HuMmyliecTBa (ocobas
4acTh 0053aTebCTBEHHOTO TIpaBa) COAEPKUTCS
YIIOMHHaHNE O TPUMEHUMOCTH TIOJIOXKEHHUH O KYyTI-
JIe-IPOJIake HEIBMIKMUMOCTH K KYIUJIe-IPOJaKe
JBMKMMOTO HMMYIIECTBa, MOAJIEXKAIIEro perucT-
pamuu B ocobom peectpe. [laHHas mo3uIusa, Kax
MHE Ka)keTcs, He Oe3ynpeuyHa U BBI3bIBACT CIOPHI
cpenu opuctoB. OCHOBHOE BO3pakKEHUE CBOJUTCA
K TOMY, 9TO HEBEPHO NMPUMEHEHUE KaTeTopuii 00si-
3aTENbCTBEHHOIO IpaBa JJisi PEeryJupOBaHUS IIpa-
BOOTHOUICHUH, CBSI3aHHBIX C BO3HHKHOBEHHUEM U
3allUTON BelHBIX npaB. OcTaéTcs HaJEeAThCA, YTO
JaHHbIC HApeKaHUs OyIyT YYTSHBI B XO/I¢ NaTbHECH-
IIIEr0 COBEPUIEHCTBOBAHUS TPakAaHCKOTO 3aKOHO-
JaTelbCTBA.

YuuThIBas CTPOUTEIBHBINA OyM, UMEIOLIUN MECTO
yXKe B TeUEeHHE HEeCKOJBbKUX JIeT B AzepbOaiikane,
XOTEJIOCh OBl 0C000 OCTAaHOBUTHLCS Ha IPaBOBOM
peryinupoBaHuu OQOPMIICHHUS MIPAB HA KBAPTUPHI B
T.H. KHOBOCTpPOMKax».

[logapnsitomee OONBIIMHCTBO HOBOIOCTPOEH-
HBIX 37aHuil odopmiisieTcss B (QopMe KHIJIHIIHO-
CTPOUTENBHBIX KoomnepaTuBoB. Ha 3To ecTh 00b-
eKTUBHBIE U CYOBEKTUBHBIE TPUUYNHBI, CPEIN KOTO-
PBIX ¥ CpaBHUTEIbHAS JETKOCTh 0(hOpMIICHUS ITpaB
KUJIbLa Ha KYIUICHHYIO MM KBapTHpY, YTO OCY-
MIECTBIISETCS MPOCTHIM BKIFOUEHHUEM €ro B YHCIIO
4YJIeHOB KoomeparuBa. Jlo HelaBHEro0 BpEeMEHHU OJl-
HOW M3 OCHOBHBIX NMPUYUH DTOTO SBISIIACH TaKKe
Y BO3MOXXHOCTB 3aCeJIeHHS KUIBIIOB 0e3 moamnuca-
HHS COOTBETCTBYIOIIETO aKTa BBOJA B dKCILTyara-
U0 3[JaHUs, KaK TOTO TpeOyeT 3aKOHOAaTeIbCTBO.

3aTeM OPOUCXOAUJIO CIEAYIOIIEE: CYACTIMBBIN
o0JaiaTesb KBapTUPBI, UMEs Ha PyKax opJep YjaeHa
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KOONEepaTuBa, CBUAETEIbCTBYIOUIMA O NONTHOU yII-
JIaT€ UM YJICHCKOTO B3HOCA, HO HUKAaK HE AUl
eMy GopMaln30BaHHOTO MpaBa COOCTBEHHOCTH Ha
MMYIIECTBO (T.K. MPaBO COOCTBEHHOCTH BO3HHUKa-
€T TOJBKO C MOMEHTa PErUCTpalluy B peecTpe He-
JIBH)KMMOTO MUMYIECTBA), BIIOJIHE MOT 3aJyMaThCs
o TakoM odopmieHun. U 31ech OH CTaIKUBAJICS C
ompenelieHHbIME TpobieMamu. A mpoliema co-
cTouT B ToM, 4To Ciyxk0a peecTpa HEABUKUMOTO
MMYIIECTBA, CChLIAsCh HA OTCYTCTBHE aKTa BBOJA
B AKCIUJIyaTaIlUIo 3/1aHus, OTKa3bIBalia B perucrpa-
UM TIpaBa COOCTBEHHOCTH.

H3meHeHue, BHECEHHOE B ['paxkJaHCKUN KOJIEKC
B 2005 roay, B COOTBETCTBHUH C KOTOPBIM OBLIO
MpsSIMO 3aKPEIJeHO MPaBO WiIeHA JKUIUIIHOTO KO-
olepaTHBa Ha MPUOOpPETEHHE TIpaBa COOCTBEHHOC-
TH Ha KBapTHUPY, €CJIIU MM IOJHOCTHIO OBLI yIja-
yeH maeBod B3HOC (ctarhsa 178.8), cymecTBeHHO
HE yIyYIIUIO CUTYaluio BCE MO TOW )K€ MpUUNHE
- OTCYTCTBHSI aKTa BBOJIa B JKCILIyaTal[UI0, XOTS
3aKOHOJIaTeNlb HE YBA3bIBAeT NMpHOOpEeTeHUE Ipa-
Ba COOCTBEHHOCTH C HAIMYUEM JILOO OTCYTCTBUEM
aKTa BBOJA, YTO SABJISIETCS 0053aHHOCTBIO 3aCTPOH-
KA, a He MpuoOpeTaTens KBapTUPBl. TakuM 00-
pa3om, CKIIaabIBaeTCs mapajgoKcajlbHas CUTYaIHs,
KOTrJa B 3aKOHOAATEIbCTBE COACPNKHUTCS HpsIMOE
yKa3zaHHe O HaJIWYMHM TpaBa COOCTBEHHOCTH, HO
Ha MpaKTUKe MpUuoOpeTarels KBaApTHUPHI HE MOXKET
OCYIECTBUTH O0QOpPMIICHUE ITpaBa COOCTBEHHOCTH
U SIBJISIETCS] BCETO JIMIIb BIIaJICNIBIIEM.

Crenyer OTMETHTb, YTO B IOCJIEIHEE BpeMs
YCHUIIUJIICS TOCKOHTPOJIB 33 POLIECCOM BBOJIa B DKC-
MJIyaTanuio HOBOMOCTPOCHHBIX 3/IaHUHN, H XOUETCS
Ha/IeATHhCA, 9TO ITO MPUBEAET K TTOCTETIEHHOMY HC-
KOPEHEHHIO 3TO MpOOIEMBI.

Oco60r0 BHUMaHHUS 3aCIYKHBAeT caM MPOIECC
NPUHSATHS JUIa B YiIeHBl KoomeparwBa. Hopmbl
I'paxkpaHCKOTO KOJEKCa O KOOMEPaTHBaX OTHOCST
BOMPOCKHI MPUHSATHS JIUI B KOOTEPATHBBI HUCKIIO-
YUTEIHHO K KOMIIETEHIIUN CAMHUX KOOTIEpPaTHBOB, U
peryupoBaThCs 3TH BOMPOCHI JOJKHBI yCTaBaMu
koomepatuBoB. OgHako B cepe KUIUIMHO-CTPO-
WTEIHHBIX KOOTIEPATHBOB CYIIECTBYET HE 3aKper-
nenHoe Hopmamu ['K wuckitoueHHe: naHHAs MpoO-
neaypa OCYIIECTBISCTCS TOJBKO C pasperieHus
W BenoMa YMpaBieHHS KOOTEpPaTHBOB MPHU COOT-
BETCTBYIOIUX OpPraHaX HMCIOJHUTEIBLHOW BIACTH,
NEATeIHbHOCTh KOTOPBIX YAaCTHYHO PETYIHPYeT-
CAd YCTapeBIIMMH W H3IKUBIIUMH ce0s HOpPMaMH
Kunumnoro kogexca 1982 roga. B nannom cinyuae

Yy IOPUCTOB BO3HUKAET BIOJHE PE30HHBIN BOmpoc:
M04YeMy KOONEpaTHUB, SABIAIOIIUNCS HE3aBUCHMBIM
OpUANIYCCKUM JIMIOOM, IOOJIKEH COIVIaCOBBIBATH
CBOE PELICHUE O MPUHSITHUU HOBOTO YJ€HA KOOIE-
paTuBa ¢ TOCYJapCTBEHHBIM OpraHoM?

B naHHO# cdepe cymecTByeT emé oJHO orpa-
HUYEHHUE: HECMOTPS HA OTCYTCTBUE 3aKOHOIATENb-
HBIX OIpPaHUYEHUN, BBHIIIEHA3BaHHBIM TOCOpraH
OTKa3bIBACT MHOCTpaHIlaM B TPHUHATUU B YJICHBLI
KOOIEpaTuBa, CChIIAsICh HA PACIIOPSIIKEHUE MIPUH,
YTO SIBJISIETCS MPAMBIM HapyleHnueM KoHcTutyuuu
AP, TpakmaHCKOTO 3aKOHOJATENbCTBA W yCTa-
HOBJIEHHOTO 3aKOHOM «O mnpaBOBOM MOJIOKEHUU
MHOCTpaHIEB U JIHI 0e3 TpaAaHCTBa»* IPHHIIKIIA
«HAIIMOHAJIBHOTO PEXUMa», KOTOPBIA MPUBOJIUT K
Heo0OCHOBAaHHOMY OTPaHWUYEHHIO IPaB WHOCTPAH-
LIEB.

Ha cerogusimiHuil JeHb Opojaka KBapTUP OCY-
IIECTBISIETCS YK€ C MOMEHTa Hadaina paboT To
3akyaznke ¢yHaameHTta 0e3 COOTBETCTBYIOLIETO
JerajibHoro o(OpMICHUS MpaB HA 3TU KBAPTUPHI,
YTO CTABHUT MOJA yTpo3y Cyab0y yIIadyeHHBIX MMOKY-
narenssMu geHer. C 3TOW TOYKH 3peHHUst, ObLIO OBl
MMOJIC3HBIM IIPUMCHCHUEC 3aKOHOAATCIILHOT'O OIIBITA,
Hanpumep, coceanero Kazaxcrana. Ham npunuioch
JOBOJIBHO TOJIPOOHO HM3YyYUTh COOTBETCTBYIOLIEE
3aKOHOAATEIBLCTBO HTOW CTPaHBI.
B cuny ¢ 1 suBaps 2007 roga 3akoH «O goneBom
y4acTHH B CTPOUTEILCTBE»’ UMEHYET Ipuodpera-
TeJei KBapTHUP AOJbIIMKAMU U COACPIKUT HECKOJIb-
KO MPOTPECCHUBHBIX HOPM, HANpaBICHHBIX HAa HUX
3amuty. Hanpumep, cama cTpouTenbHas J1esTelb-
HOCTb ABJACTCA JIMLUCH3UPYEMBIM BUIOM JICATCIIb-
HOCTH, HO CTPOUTEILCTBO Ha JOJEBOH OCHOBE
TpeOyeT MmoJiydyeHHUsl eule OJHOW JOMOITHUTEIbHON
JIUICH3UU,; CTPOUTCIIbHAsA KOMIIaHUA UMECT IpaBo
NpOJaBaTh KBApTUPbI TOJBKO IMOCJE 3aBEpLICHUS
T.H. «HYJIEBOI'O» ILMKJIa, YTO O3Ha4daeT 3aBeplie-

Berynusmuit

HHE CTPOHUTEILCTBA MEPBOTO 3Taxa 3aaHus. Emre
OJIHA TapaHTHS JUIS TOJBIIHKOB: CTPOUTEIHCTBO HA
JIOJICBO OCHOBE MOXET OCYIIECTBISATHCS TOJIBKO,
€CJIM CTPOUTENIbHAsI KOMIIAHHS y)Ke pacrojaraet
COOCTBEHHBIMU (PUHAHCOBBIMHU CPEJICTBAMHU B CYM-
Me He MeHee 12% OT CMETHOM CTOMMOCTH BCEro
3/1aHUsI, YTO YMEHBIIACT PUCK OCTAHOBKU CTPOU-
TEIbCTBA BCIEACTBHE (DMHAHCOBEIX MMPOOIIEM.

W, HakoHel, MOTOBOPHI O JIOJEBOM Y4YacTHU B
CTPOUTEILCTBE PETHCTPUPYIOTCS B peecTpe He-

4 Ilpunsar 13 mapra 1996 .
5 Ilpunsar 7 utons 2006 r.
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JIBVKUMOTO UMYIIECTBA, B PE3YyJbTAaTe YETO JO0JIb-
LIMK MOXET 3aperucTPUPOBATh CBOE BO3HHKIIEE
MpaBo Ha HEJABMKUMOCTH M CChUIATHCS, B CiIydae
HEOOXOJMMOCTH, Ha COOTBETCTBYIOIIYIO 3alHCh B
peectpe.

Nmeronmuecs B JaHHOW cdepe 3akoHOIaTelbHbIC
MpoOeIBl CTaBAT MpUOOpeTaTe e KBapTHpP B He3a-
LIMIICHHOE U HePaBHOE MOJIOKEHNUE U HE CIoco0C-
TBYIOT YKPETUICHUIO CTA0MIBLHOCTH TPa)JAaHCKOTO
oboporTa.

Brimo OBl moJe3HBIM, KaK MHE Ka)KeTcsl, U HC-
MOJIb30BaHUE OTIBITA 110 CO3JJAHUIO H JIEATCIHHOCTH
koHnoMuHUYMOB. [lo croxkuBmIeMycs ompenene-
HUIO B 3aKOHOAATEIbCTBE CTPAH, UMECIOIIHUX B JaH-
HOM chepe 3aKOHOATENIbHBIN OMBIT, KOHJOMUHUYM
— 9TO IOPUIUYECKOE U0, 00bEANHSIONEE KUITb-
LOB KBapTUP B 3JaHUH U OCYLIECTBIISIONIEE yIIPaB-
JICHUEC B LCIAX YAOBJICTBOPCHUA KOMMYHAJbHBIX
W WHBIX TOTpeOHOocTe# 3manusa. B I'paxmanckom
Kojekce AszepOalipkaHa COJEpIKATCS HOPMBI, yC-
TaHaBJIUBAIOIINE NPABOBOW PEXKUM COOCTBEHHOC-
TH COOCTBEHHUKOB KBapTHP B 31aHUU, B COOTBETC-
TBUU C KOTOPBIMM MeCTa OOMIero IMOJb30BaHUS,
OTIOpHBIE KOHCTPYKIMH, MEXaHHUECKOE, 3ICKTPH-
YecKkoe, CaHUTApPHO-TEeXHHYECKOe W WHOE 00opy-
noBaHHE, 00CIy)KUBaIOIIee HECKOJIBKO KBapTUP, a
TaK)Xe 3eMeJIbHBIN y4aCTOK, HAa KOTOPOM HaxXoAUT-
cs KHJIOE 3[aHHe, MPUHAJIEIKNUT COOCTBEHHHUKAM
KBapTUp Ha mpaBe o0miedl J0JeBOH COOCTBEHHOC-
Td. Ho 0HOTO JNHINB yCTaHOBICHUS pexuMa 00-
me cOOCTBEHHOCTH ISl PallHOHAIBHOTO YIpaB-
JICHHS] 3TUM MMYILECTBOM, KOHEYHO Xe, HeJoCTa-
TO4HO. [l03TOMY, HpUHSATHE COOTBETCTBYIOLIETO
HOPMaTHBHO TIIPAaBOBOTO aKTa, PETYIUPYIOMETo
JeATEeIbHOCTh TOBAPULIECTB COOCTBEHHHUKOB >KHU-
7651 (KOHIOMHUHHYMOB), OBIJIO OOJBITUM TOJTYKOM B
JaHHOM HaITpaBICHUH.

Kak s yxe ykasai BbllIe, C CO3JaHUEM E€JUHOIO
rOCYIapCTBEHHOTO peecTpa HEJIBHXHMOTO HMY-
ImecTBa IMpaBa COOCTBEHHOCTH M WHBIE BEIIHBIE
paBa Ha HEJABMIKMMOE UMYIIECTBO MOAJIEKAT pe-
ructpanuu B peectpe. OHAKO HEKOTOphIe pobe-
JBl B 3aKOHOJATENHCTBE JIENAIOT OCYIIECTBICHUE
TakoW perucTpaunuy JOBOJBHO MPOOIEeMaTHUYHBIM
Ha npakTuke. Hanmpumep, B COOTBETCTBHH C 3aKO-
HOM «O rocymapCTBEHHOM peecTpe HEIBUKHUMOTO
MMYIIIECTBa», IpaBa apeH/Ibl U MOJIb30BAHUS B OT-
HOLOICHHWH HCABHUXHWUMOT'O MMYyHIECCTBAa Ha CPOK 0o0-
nee 11 mecses nmoayiexar perucTpaiuu B peecTpe.
[Ipu sTOM perucTpanus NPOU3BOIUTCS MO 3asiBie-

HUIO OJJHOW M3 CTOpOH joroBopa. Ho ansa moroso-
pPOB apeH bl IN0O MOJIb30BAHMS FOCYIaAPCTBEHHBIM
HEABMXUMBIM HMYIIECTBOM BBOIUTCS HCKIIOUE-
HHE: 37IeCh PErucTpanus BO3MOXXHA TOJIBKO ITOCIE
oOparieHusi COOTBETCTBYIOLIETO T'OCYAapPCTBEHHO-
ro Oprasa, SBJISIOIIETOCS apeHaojaTeseM Mo J0-
rosopy. T.e. mpu perucTpamnuu CBOUX MpaB apeH bl
apeHnarop (aKTHYECKU TMOCTABJICH B 3aBUCUMOC
MOJIOKCHUE OT BOJICU3BSABICHUS TOCYIAPCTBEHHO-
ro opraHa-apeH0AaTeNs, YTO Ha MPAKTHKE MOXKET
CBECTHU Ha HET BCE YCHUJIHUS apeHIaTopa Mo Peruct-
pamuu dTUX Mpas.

Kacasicp Bompoca B3aWMHOTO COOTHOIIEHUS
npaBa COOCTBEHHOCTH M ITIpaBa BJIAJCHHS, XOTe-
JIOCh OBl OTMETHUTh, YTO [pakAaHCKUH KOIEKC
MPENOCTaBISET JOCTATOYHYIO 3aIIUTy BIAENbIly
MMYIIECTBA, HE SBISIONIEMYCS COOCTBEHHHKOM,
U Takas 3aluTa HUYYTh HE ciabee, ueM 3amuTa
npaB coOcTBeHHUKa. JIpyroe /eno, 4To Ha MpakTH-
KE MPaBOMPUMEHUTEIISIM HE BCErla yaaeTcsl coxpa-
HUTH OajaHC MEXIy MHTEpEecaMu COOCTBEHHUKA U
BIIa/IeNbIIA.

[IpuBenemM HECKONBKO MPUMEPOB U3 MPAKTUKHU.
B Aszepbaiimxane pa3penieHue Ha CTPOUTEIBCTBO
aBTOMOOMIIBHOTO Tapaxa (37ech peub OyneT UITH
HCKIIFOUHUTEILHO O KAMEHHOM Tapaxe Kak 00 00b-
€KT€ HEIBMXUMOCTH) BBIJAETCS OPraHOM HCIIOJI-
HHUTEIBHOW BIIACTH M B TEKCTE COOTBETCTBYIOIIUX
pacCHOpsIKEHUHM yKa3bIBACTCS HAa BPEMEHHBIM Xa-
paKTep MOJH30BaHUSI MOCTPOCHHBIM Trapa)xom. B
pe3ynpraTe 3TOTO B PeecTpe HEIBUKHUMOCTH pe-
TUCTPUPYETCS TOJBbKO MPABO BIAJACHUS HA ITOT ra-
paxx. B ¢BSI3M CO CTPOUTEIBHBIM OYMOM, O KOTOPOM
sl yIIOMHWHAIl paHee, O4€Hb YaCTO BOSHHUKAIIH CTIOPHI
MEXJy CTPOUTEIbHBIMU KOMIIAHUSIMHU U Blagelb-
nHaMM Takux rapaxei. B ciyuae, ecaum Biragenen
rapaxa OTKa3bIBaJCS yCTYIIaTh CBOE MPaBO BIlajie-
HHUS, CY/Ibl IPU PACCMOTPEHHH CIIOpa B OOJIBIINHC-
TBE CJIy4aeB YAOBJICTBOPSIIN UCKU 3aCTPOUIIUKOB,
000CHOBBIBasi CBOE peIIeHHWE TeM, YTO Biajelell
rapaxa He SBJISUICS COOCTBEHHUKOM, a IpaBa Biia-
JeJibIla He MOJIB3YIOTCS TaKoi aOCONIOTHOHN 3aIu-
TOW, KaK MpaBa COOCTBEHHWKA U TE€M CaMbIM Ha-
nuio OblI0 (OPMUpPOBAHHE TOPOYHOU CyHeOHOU
MPaKTUKH.

Cutyanus craja MEHSTHCS TOCJTE BBIHECCHUS
EBpomeiickuM cynoM 1Mo mpaBaM 4YelOBEKa He-
CKOJIBKMX pelIeHud mpoTuB AzepbaiiakaHa, B KO-
TOPBIX, B YaCTHOCTH, 0CO00 OTMEYalIoCh, YTO IO-
HSITHE «COOCTBEHHOCTBY», COACPKAILIECECs B CTaThe
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1 IIporokona 1 KoHBeHIMH, HE OrpaHUYUBAETCSA
MPaBOM COOCTBEHHOCTH KaK TaKOBBIM; KaK «co0c-
TBEHHOCTBH» MOTYT paCcUCHUBATHCA U HHLIC UMY-
[IIECTBEHHBIC TIpaBa U HHTEPECHI.®

IIpusenem npyroi npumep. B 3akoHonmarenbe-
TBE 0 HOTapuare A3zepbailkaHa COACPKUTCS HOP-
Ma 00 0053aTeNbHOCTH MOJNYUYCHHUS MICHEMEHHOTO U
HOTapUaJibHO 3aBEPEHHOIO COTNIAcCUs Ha MPOAAXKY
HCABUKXHNMOCTU BCEX COBCPHICHHOJCTHUX YJICHOB
ceMbH COOCTBEHHHKA, 3apETrHCTPUPOBAHHBIX TIO
JaHHOMY aJpecy B KauecTBE MECTa MOCTOSHHOTO
npokuBaHus. /laHHas HopMma IpHU3BaHA OXPaHATh
KOHCTUTYLIIMOHHOE TIPAaBO Ha XHUIIWIIE YJIEHOB Ce-
MbH (€ciu, KOHEYHO, peub He HUAET O MYKe HIIH
JKCHC W UMYUICCTBC, HpI/IO6peTeHHOM B HIepuon
copMecTHOoro Opaka). HecoOmromenwe maHHOTO
MpaBuiia BICKIO NPHU3HAHUE CHCIKH HEICHCTBHU-
TEJIbHON MO MCKY 3aMHTEPECOBAHHOTO JHUIA U, Ta-
KUM 00pa3oM, IMoJy4anoch, YT0O COOCTBEHHUK TPHU
OCYULIECTBIEHUU CBOEro IpaBa Ha paclopsiKeHHe
MMYIIECTBOM IEIUKOM 3aBHUCET OT BOJHU MOJB30-
BaTes.

Cpenu TEOPETUKOB U TPAKTUKOB IOCTOSHHO BO3-
HHUKaJIM CIIOPBI, CYTh KOTOPBIX CBOAUIACH K CIEY-
IOIIeMY: He SIBISETCS JU TaHHOe OTpaHWYEHHE Ha-
pyLIEHHEM MpaB cCOOCTBEHHUKA MO PACTIOPSIKEHHUIO
MMyIIECTBA U HE HapylIaeTcs M OallaHC MEXIy
WHTEpPECaAMH U IpaBaMi COOCTBEHHUKOB U MOJB30-
Barelseil kBaptup? Benp o0miensBecTHoO, 4TO MpaBa
YJI€HOB CEMBbHU COOCTBEHHHUKA SIBISIIOTCS BCIUIHBIMHU
npaBaM#, MPOW3BOAHBIMU OT IpPaB COOCTBEHHH-
Ka, 1 HUKaK He MOTYT NPUMEHSITHCS B HapylLICHUE
MpUHIUNA a0COTIOTHOCTH TpaBa COOCTBEHHOCTH.
OtmeTuM, 4TO B I'pa’k1aHCKOM KOJIEKCE IMPUCYTC-
TByeT HopMa (cTaThs 228), KOTOpas 3aKperuisier,
YTO IIpaBa IIOJb30BAHMA Ha XHJIBIC IMOMCHICHUSA
YJIEHOB CEeMbH COOCTBEHHHWKA W JIPYTUX JIUI[ MO-
I'yT BOBHUKHYTH TOJBKO IIOCIIE UX PErUCTPallH B
peecTpe HEABM)KMMOCTH Ha OCHOBE HOTapHaiIbHO
3aBEpPEHHOTO JOTOBOpPA MEXIY COOCTBEHHHKOM H
[10JIb30BATEJIEM.

IIpaBonpuMeHuTENbHAss NpPaKTHKA CTajda Me-
HATbC nocie npussatus B 2004 rogy mocTaHOB-
nenuss KoncrturyunonHnoro cyna AsepOaiimkana,’
B KOTOPOM, B YaCTHOCTH, YKa3bIBAJIOCh Ha HEJO-
MMyCTUMOCTh OTpPAaHWMYEHHS TMpaB COOCTBEHHHUKA

6 Cwm.: Pemenune ECIIY ot 27 centsbps 2007 r. mo neny
«AKuMOBa NPOTHB A3zepOaiixanay.

7 Cwm.: [Ilocranosinenue Koncrutynuonnoro cyga AP,
BbIHECEHHOE 110 kajo0e A. MOparumona 12 anpens 2004 r.

MpaBaM# MOJIb30BaTeNel KBAPTUP, €CIU UX MPABO
MOJIb30BAaHUS HE 3aPETUCTPUPOBAHO B pEECTpE He-
JBUKHUMOCTH.

YnomsaHyTtas HopMma ['pa)kJaHCKOro KoJgekca co-
JIEp>KUT TAKXKe MOJIOKEHUE O BBIMJIATE KOMIICHCA-
IUH COOCTBEHHHUKOM TOMY WJIEHY CEMbBbH, IPaBO
MOJI30BAHUSA KOTOPOTO KUJIBIM MTOMEIIEHHEM TIpe-
Kpamaercs. Ha npakTuke BO3HUKAIU OYE€Hb TOps-
YUe CIOPHI, B KAKUX CIydasiX MPaBO MOJIH30BAHUSI
KBapTHPOW CUYMTAETCS BO3HUKIIUM C COTJIACHS
cOOCTBEHHUKA (a TOJIBKO B 3TOM CJIydae MOJb30Ba-
TEeJIb MOT PAacCYUTHIBATH Ha MOJYyUYCHUE KOMIICHCA-
W) U KaK JOJDKHA OMPEAeIAThCS KOMIIEHCAIUS.
YuuteiBasgs OYEHb MPOTHUBOPEYUBYI CYyACOHYIO
MPaKTUKy MO MPUMEHECHUIO JAaHHOW HOPMBI, a TaK-
XKe TO, 4TO €€ NMpUMEHEeHHUEe 3aTparuBaeT MpaBa U
WHTEPEChl OTrPOMHOrO OOJIBIIMHCTBA TpaxKJaH,
KoHCTUTYIHOHHBIN Cyq OBLT BBIHYXKIIEH HECKOJb-
KO pa3 TOJIKOBATh B CBOWX IMTOCTAHOBICHUAX T€ MU
HUHBIE CIOKHBIC BOMPOCH], BOSHUKAIOIIHUE MPH MPHU-
MEHEHHUM ATOW HOPMBI Ha npaktuke. Hanpumep, B
cyneOHOM MpaKTHKe MepeceieHne HeBECTKH MocIe
CBaALOBI B JOM CBCKpa (CBEKPOBH), SIBISIOLIETOCS
COOCTBEHHUKOM KIJIUIIA, PACIIEHUBAIOCH KaK U3b-
SIBIICHNE COTJIaCHsI COOCTBEHHHMKA Ha €€ MPUHATHE
KaK 4JeHa CeMbHU C BO3HMKHOBEHHUEM IpaBa MOJb-
30BaHUS Ha KBAPTUPY U C MOCICAYIONIUM HAJTUUH-
€M TIpaBa Ha TpeOOBaHNE O BBHITLIATE KOMIIEHCAI[UH
npu pasBoje ¢ myxeM. [lonyuanacs napagokcaib-
Has CUTyaIlus: YeJ0BEK, BCIO XU3Hb MpopaboTas-
MU 1 3apaboTaBIInil HAa KBAPTUPY, Pa3PEIIUBIIHI
CBIHY JKUTb B CBOEM JOME C HEBECTKOM, B ciyuae,
KOoTJa ceMeliHas KM3Hb ChIHA HE CJI0XKHUIIACh, U OH
pa3BOIUTCA, OB BHIHYXAEH BBHITIAYMBATH OIIpe-
JeNIsIeMYyI0 UCKIIOUUTEIBHO MO CYIeHCKOMY YCMOT-
PEHUIO KOMIICHCAIIUIO HEBECTKE, 3a4aCTYI0 MyTEM
MpogaXu cOOCTBEHHOW KBapTHUPHI.

[Tocnennee mnocranoiaenue KoHcTUTynuoH-
HOTO cyna, npunstoe 27 mas 2008 rona®, mocra-
BUJIO, KaK MHE Ka)XeTcs, TOUYKH Haj «u». B coot-
BETCTBUHM C HUM, COIJIacHe COOCTBEHHHKA OyneT
CUMTATHCS MOJYUYCHHBIM TOJBKO, €CIU €CTh HO-
TapualbHO 3aBEPEHHOE COTIJIANIEHUE C Mepeces-
IOIUMCS YJICHOM CEMbH (B MPUBEICHHOM Cllydyae
C HEBECTKOW) M €CIHM BO3HUKAIOIIECE BCICIACTBUC
ATOTO MPaBO MOJB30BAHUS Ha KBAPTHUPY OyaeT 3a-
PETUCTPUPOBAHO B PEECTPE HEIABUKUMOTO UMY-
ecTBA.

8 Cwm.: [Tocranosienue KC ot 27 mas 2008 r. «O crarbe 228.5
I'pak1aHCKOTO KOJEKCa».
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Kcrarn, HamMmu OBIIIO YIOMSHYTO, 94TO 0 CUX TIOD
CyllaMH CTpaHbl IPUMEHSIIOTCS HOPMBI yCTapeBlIe-
ro XKunumHoro kojekca. He ciydaiiHo, 4To B ymo-
MSIHYTOM NOCTaHOBJIE€HUH KOHCTUTYLHOHHBIN Cyq
TaKXe OTMETHJ, YTO HOPMbI JKUIUIIHOTO KOJeKca
HE OTBEUYAIOT COBPEMECHHBIM PEaNUiIM, U PEKOMCH-
JOBaJ mapiraMenTy AzepOalipkaHa TPUHSITH HOBOE
KUJIUIIHOE 3aKOHOAATENIbCTBO.

B pamkax qaHHOW CTaTbW MbI MONBITAJINUCH Kak
MOXHO KpPaTKO M BCEOOBEMITIONIEe ONHUCcaTh HEKOTO-
pble TpoOeIbl TPaXKAAHCKOTO 3aKOHOJIATEILCTBA O
npaBe COOCTBEHHOCTHU W MHBIX BEIIHBIX IpaBax, a
Tak)ke€ OCHOBHBIE MPOOIEMBI, BOZHUKAIOIINE TPHU
NPUMEHECHUU JaHHBIX HOPM.



IIpo0sieMmbl IPaBOBOIO CTATyCA
KBAPTHPbI KAK HeJABUKUMOIO
HUMYylIecTBa

Apaux Tynaun*

Bonpoc onpeodenenus npasogoco cmamyca keap-
Mmupsl 6 MHO2OKGAPMUPHOM OOMe 8 HAYKe 2padic-
0aHCK020 npasa sA6asemcs OUcKyccuonnvim. Ilpa-
608a51 HEONPEDeIeHHOCMb 8 MOl chepe HepedKo
npugooum K Hes(dexmusHomy QYHKYUOHUPOBA-
HUIO JHCULUWYHO-KOMMYHANbHO20 X03sticmed. B yc-
JOBUSIX, KO20A OCHOBHAS MACCA KAPMUP NPUBATU-
3UPOBAHA, 20CYOAPCmMEo Oolee He Hecem NPSMYIO
OpUOUYECKy0 003AHHOCHb N0 HECEeHU OpemeHu
codepoicanus MHO2OK8apmupHulx oomos. Credyem
makoice 006a8UMb, YMO HCUTUUIHBIL POHO C KAIC-
ObiM 2000M cmapeem u mpebyem 6ce Oonvuie U
borvuie pacxodos na eoccmanogrenue. Illpakmuxa
nokasvléaem, mo OpPeaHU3AYUOHHbIE Mepbl, Npu-
Mensemvle 6 2moi cghepe, He cnocoOHbL 6ceyeno
pewums osHuxarowue npobdiemvi. Heobxooumuvl
PAOUKaIbHble Mepbl, 8 MOM Hucie 6 obnacmu npa-
608020 PecyIUPOBAHUSL OMHOUEHU, 603HUKANOUWUX
8 pamKax 61adeHus, Noib308AHUSL U PACHOPSIICe-
HUSL K8APMUPAMU U MHO2OKBAPMUPHLIMU OOMAMU.
Ilo smoii npuuune pazpabomra HO8bIX NOOX0O08 K
onpedeneHuio npaso8oco CMamyca Keapmup siéis-
emcs aKkmyanibHou.

I. CooTHomeHue KBApTUPHI U
MHOTOKBAPTHPHOIO A0MAa

1. IlonaTue KBapTUPHI

KBaptupa xak HEIBM)XKUMOE HUMYIIECTBO HMEET
cBOU 0coOeHHOCTH. Bo-iepBbIX, KBapTHpa SBIISIET-
Cd XKUINIIEM U NPCAYCMOTpEHA AJIA MPOXKUBAHUMA
rpaxkaaH. B 3Toil cBs3W mpaBOMOYHS COOCTBCH-
HHMKa IO BJIQJICHHUIO M IOJb30BAHUIO CYLIECTBEH-
HO OT'paHUYCHBI, YTO NPCAONPEACITICHO ITpaBaMu U
WHTEpECAMH JAPYTHUX JKUAJIBIIOB MHOTOKBAPTHUPHO-
ro goma. Bo-BTOpbIX, KBapTHUpa SBISIETCS YaCThIO
MHOTOKBAapTUPHOI'O JOMa, KOTOpLIﬁ mpeaAcCTaBJIACT
co00# caMOCTOSITETbHOE HEIBMIKHUMOE HMYIIECT-
BO. To ecTb, ¢ IOPUIMYECKON TOUKH 3pEHUS MOXKET

* KaHampoaT OpPUAMYECKHX HayK, [OIEHT, 3aB. Kadeapoi
IPaXKAAHCKOIO MpaBa M TPaxkJaHCKOTO IIPOIECCYalbHOTO
npaBa IOPUINYECKOTO (dakynbreTa, Poccuiicko-
ApwmsHckoro (CnaBsHCKOTO) YHUBEPCHTETA

BO3HHKHYTH KOJUIM3WOHHASI CUTYyallns, KOTJa OIHH
U TOT K€ 00BEKT (KBapTHUpa) MPUHAICIKUT Cpasy
JIByM COOCTBEHHHKaM: COOCTBEHHHKY BCEro 3/a-
HHS 1 COOCTBEHHUKY KOHKPETHON KBapTHUPHI.

[Mox >xuituiieM TOHUMAIOTCS KaK WHUBUYyallb-
HBIE€ JOMa, TaK M KBapTUPHI B MHOTOKBapTHPHBIX
JIoMax, MpeaHa3HaYeHHBIX I MPOKUBaHUA. B OT-
JINYME OT JKHWJIOTO J0Ma, KBapTHUpa UMEET ompese-
neHnywo crnenuduky. [To 3Toit mpuunHe 3aKoHOAA-
TEJIHHOE PEryInpOBaHNE IPABOBOTO CTaTyca KBap-
THPBI JOJDKHO CYHIECTBEHHBIM 00pa30M OTJIMYATh-
Cd OT cTaTyCa MHOI'0O HEABUIXXMUMOTO UMYyIICCTBA.

CoBeTckoe 3aKOHOJATENHCTBO HE IPHU3HABAIO
MpaBa 4YaCTHOW COOCTBEHHOCTH Ha KBapTUPHI. Bech
KUJIUIIHBIA (OHJ MpUHAIJIEkKal TOoCyIapcTBy, a
KBapTHPHI MPEIOCTABISUIUCH TPaKIaHaM sl IPo-
KUBAaHHS Ha OCHOBAHWU CIIEIMAIIBHOTO JOrOBOpa
Haiima. CormacHo cratbe 51-o¥f KumumHoro xo-
nexca PA (OKK yrparun cuiry ¢ 26.11.2005 rona),
THUIIOBOW JIOTOBOpP HaiiMa KUJIOTO TOMEIICHUS, a
TAKXKC IpaBuJia MOJb30BaHUA KXHUJIBIM IMOMCIICHU-
€M U MPUIIETAIONUMH TEPPUTOPUIMHU yTBEPIKIAAIO
npaButenbcTBO PA. Kak KBapTHPBI B OTJCIIBHOCTH,
TaK U BEChb MHOFOKBapTI/Iprlﬁ JOM IIpUHAJJICKAIN
rocynapctBy. OHO Xe Hecllo Opems coaepKaHHs
BCEro MHOTOKBAapTUPHOTO JIOMa.

JanHasi cucrtema TO3BOJISJIA B ONPEJACICHHBIX
mpeJnesiax pemarb BOMPOCH oOecrieueHns Hacele-
HHS KUIBbEM, B YACTHOCTH, IPU OCBOOOXKACHHUU 110
KaKUM-JTM00 TMpPUYMHAM KBapTUPBI MOCIEAHAS Te-
penamanachk IWIaM, HYKIAIOMHUMCSI B YIyYIIeHUN
XKUJTHUIIHBIX YCIOBUH.

B macrosimiee BpeMsi OCHOBHAs Macca KBapTHP
MPUBATU3WPOBAHA W HAXOJIHUTCA B YacTHOWU cobc-
TBEHHOCTH (DU3MYCCKUX WU HOPUIHYCCKUX JIHI.
[lepenaua KBapTUpP B YaCTHYIO COOCTBEHHOCTH,
0€3yCIOBHO, SIBUJIACH MMOJOXUTEIBHBIM SBICHUEM.
Bwmecte ¢ Tem, HelocTaTO4HO pa3paboTaHHAs KOH-
LENIUs IpaBa 4acTHON COOCTBEHHOCTH Ha KBap-
THPY TpUBeENa K ONpe/eIeHHBIM HETaTUBHBIM T10C-
JIeICTBUSIM, B YACTHOCTH, CBSI3aHHBIM C HEHaJJIe-
KalmyM HCIIOJTHCHUEM COOCTBEHHHUKAMU KBapTup
00513aHHOCTEH MO comepkaHUIO0 00IIeH COOCTBEH-
HOCTH B MHOTOKBAapTHPHBIX JIOMax.

2.IloHATHE KOHIOMUHUYMA

Cornacuo crarbe 224-oii 'K PA, co6cTBeHHHKAM
KBapTHUP W HEKWJIBIX TTOMEIICHUI B MHOTOKBapTHUP-
HBIX JOMax MpHUHAAIS)KAT Ha MpaBe o0IIel JoJIeBOi
COOCTBEHHOCTH: HECYIIHE KOHCTPYKLIHH, OOIIHE
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ToMenieHuss (JIECTHUYHBIC TUIOMIAIKH, TOIBHE3IbI,
mudTHL U 7Ip.), KPBINIK, TOJBAJIBHBIC MOMEIICHUS,
WH)XEHEepHble KOMMYHHUKAIlNH, 000pygoBaHuE, 00-
CIy)KHBaromiee 00Jee OHOTO MOMEMNICHUs, a TaKKe
3€MEJIbHBIN y4acTOK, KOTOPBIH HEOOXoauM Jijisi 00-
CIyKHWBAHUA U dKCIUTyaTalluu JAHHOTO JloMa. Takum
00pa3oM, 3aKOHOJATeNh H3HAYAIHHO PACCMATPUBAET
MpaBO COOCTBEHHOCTH Ha KBapTHUPY U MPaBO OOIICH
COOCTBEHHOCTH Ha 00111ee UMYIIIECTBO COOCTBEHHH-
KOB KBapTHpP B KadeCTBE CaMOCTOSTEIBHBIX (XOTS
Y B3aMMOCBSI3aHHBIX) Kareropuii. [Ipudem, ocHOB-
HOHM aKIEHT JleJlaeTcsl Ha MpaBe COOCTBEHHOCTH Ha
KBapTHUPY, a MPaBo 0O0IIeH COOCTBEHHOCTH Kak OBl
OTOJIBUTAETCS HA BTOPOU IJIaH, CTAHOBUTCS BTO-
pocrenenHoil karteropueil. B pesynprare oOmas
COOCTBEHHOCTh BOCIPHUHHUMAETCS COOCTBEHHUKOM
KBapTUPBI CKOpEe BCEro Kak o0y3a, a B HEKOTOPBIX
ciydasx BOOOIIE He BOCIPHHHMAETCS B KauecTBE
COOCTBEHHOCTH, YTO BEIET K COOTBETCTBYIOIIEMY
OTHOLLEHUIO K HEM.

Jymaercs, 4To pa3nensiTb KBapTUPY U OOIIyIO
COOCTBEHHOCTH HEIEIECO00Pa3HO MO TOH MPOCTOM
NpUYrHE, 4TO 00Ias cCOOCTBEHHOCTh B J[aHHOM
clydae He UMEET CaMOCTOSATENIbHOT0 3HAUeHHUsI, HEe
BBICTYTA€T B Ka4€CTBE OTAEIBHOTO 00BhEKTa HEJIBH-
xumoctu. KpoMe T0oro, HEpeKO JOBOJIBHO TPYAHO
OTIpeJIeNINTh KOHKPETHBIN COCTaB 00IIEero UMyIiec-
TBa M Y€TKO OTPAaHUYUTH €r0. B wacTHOCTH, TOTO-
JIOK, I10JI, HECYIIME CTEHBI U JIp., COITACHO OIIpe-
JICJICHUIO, SABJIAIOTCS 00Ie coocTBeHHOCThIO. Ho
OHU K€, TI0 CYIIECTBY, MPEICTABISIOT 000 MaTe-
pHUATBHYI OCHOBY ITOMEIICHUS, KBAPTHUPHI.

Ecnu noaxoauTs K ONPENENEHUI0 KBapTUPBI
C ATHUX TO3WIUU, TO TOJY4YaETCsS, YTO OTIAeNIbHas
KBapTHpa B KayeCTBE HEJBUXKHUMOTO HMYIIECTBA
siBrsieTcs abctpaknueid. To ecTh, KBapTUpa — 3TO
BHYTpPEHHEE NPOCTPAHCTBO IMOMEIIEHUs, OTPaHU-
YeHHOE 001Iel COOCTBEHHOCTHIO.

C 3TO# TOYKHU 3peHHUs JOBOJBHO YCIOBHO OTJiE-
JNBHYI0 KBapTHPY MOXXHO Ha3BaTh HEABM)XHUMBIM
nmymectsoM. Ilo muenuto K.M. Ckuosckoro,
KBapTUpa 10 CBOCH MpHUpOJe HE MOXKET CUUTATHCS
00BEKTOM HEJBMKUMOCTHU. 3aKOHOAATEIbHOE TIPH-
3HaHUE KBAPTHPHI HEJABUIKUMOCTBIO 110 CYTH CBOCH
SIBJISIETCS FOPUINYECKOM (BUKIHEH. !

JlaHHAsg KOHCTPYKIHS, KOTOpas MPUMEHSETCS B
pane crpan CHI,, B uacTtHocTH, B Poccuiickoit ®e-

1 CkuoBckuit K.N. [Ipumenenue rpa)xJaHCKOTO
3aKOHOJATEIbCTBA O COOCTBEHHOCTH |
IIpakruyeckue Bonpocsl. M., 2004r., c. 306.

BJIaACHWH.

nepamuu, Kazaxcrane u Jp, IpUBOIUT K HEOOXO-
JUMOCTH CO3JIaHHsl 0COOBIX OpraHM3aLMM, yIOJI-
HOMOUYCHHBIX YIPABIATH 00IIei COOCTBEHHOCTHIO.
Kak mpaBwuito, ympaBieHne OCYIIECTBISETCS CIie-
LHAAJBHBIM BUJOM IOPUIUYECKOTO JIMLA — TOBAPHU-
IeCTBOM COOCTBEHHHKOB XUJbi. BMmecTe ¢ TeMm,
YUYUTHIBAsA TO, YTO TOBAPHUIECTBO CO3/AETCS 100-
POBOJILHO, 3aKOHOJATENb YPEryJupoBal Te CHy-
Yau, KOTjia OHO IO BOJIe COOCTBEHHUKOB KBAapTHP
He Bo3HUWKaeT. B wactHocTu, B 2004 roxy ObL1 mpH-
HAT 3aK0H PA «O0 ynpaBieHHMH MHOTOKBapTHPHBIM
noMom» (manee 3aKkoH), KOTOPBIH IMpenycMoOTpen
PSAI BO3MOXHOCTEH ISl yIpaBleHus o0mei codc-
TBEHHOCTBIO B MHOTOKBapTUPHBIX Aomax. Cornac-
HO ctaTbe 17-oif 3akoHa, ymnpaBieHue obmei mo-
JIeBOH COOCTBEHHOCTBIO MOKET OCYIIECTBISTHCS
CIEAYIOMINMH CIOCO0aMHu:

1. mocpencTBOM coO3daHHS COOCTBEHHUKAMU
KOHJIOMHHUYMa — IOPUIHIECKOTO JHUIIA,

2. HOCPEACTBOM YIOJTHOMOYEHHOIO MPEACTaBU-
TeJlsl — YIPAaBISIONIEro,

3.1M0CpeICTBOM JOBEPUTEIHHOTO YIIPABICHHUS.

Ecnu xe cOOCTBEHHUKH KBapTUP N0OOPOBOJBHO
HE BBIOMPAIOT KAKOU-IMOO M3 CIOCOOOB yIpaBiie-
HHS 001IeH COOCTBEHHOCTHIO, TIOJTHOMOYHS yIPaB-
JICHUS MEPEXOJsT K PYKOBOAMUTENIO OOMIMHBI (My-
HUIUTIAIATETA).

[IpaBoBOE MONOXKEHNE KOHIOMUHUYMa yCTaHAB-
JUBAETCS CIEUAIbHBIM 3aKOHOM?, B COOTBETCTBUHU
C KOTOPbIM KOHAOMUHUYM SBJIACTCA HCKOMMEPUYCC-
KUM KOOIIEpaTUBOM, 3a/1ada KOTOPOT0 00eCIeUnuTh
JKCIUTyaTaluio 001eil CoOCTBEHHOCTH.

Takum 00pa3zoM, KOHIOMHHUYM paccMaTpHBa-
eTCsl B Ka4eCTBE CaMOCTOATEIbHOW OpraHHW3alluu,
UMeIonel cOOCTBEHHOE HMMYIIECTBO M BBIMOIHS-
olIel onpeaesieHHbIe 3ajlauu. Bo MHOroM aHalio-
THYHBIN TOJX0/ 3akpeniéH B Poccuiickoit @enepa-
uuu. Tak, cOrlacHO POCCHMCKOMY 3aKOHOJATEIb-
CTBY, TOBApUIIECTBO COOCTBEHHUKOB KHUIIbS SB-
JISIETCS HeKOMMEpPUEeCKOW opraHu3anueil, hopmoit
00beIMHEHHS] JOMOBIIAJIENbIIEB IS COBMECTHOTO
yIpaBieHus U o0ecredyeHus dKCIUTyaTaluu KOMII-
JIeKCa HEIABIKUMOTO MMYIIECTBa B KOHJIOMHHUY-
Me, BIIaJICHUS, MOJb30BAHUS U B YCTAHOBJICHHBIX
3aKOHOJIaTEILCTBOM Mpejeiax pacrnopsiKeHus 00-
MM UMYIIECTBOM.?

2 Cwm: Odunuansueiii BectHuk PA, 2002r., N 20 (195) or
20.06.2002r.

3 Kommenrapuii k I'paxxnankomy koznekcy Poccuiickoii denerparuu,
k gactu nepoii, [Tox per. T.E. A6osoii, A.10. Kabankuna: Uu-T
rocyznapctsa u npasa PAH.- M.: Opaiit-U3nat, 2006r., c. 770
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C npyroii CTOpoHbl, KOHAIOMUHUYMOM MPU3HAET-
Cs KOMIUJICKC HEJIBHIKMMOIO UMYIIECTBA, BKIFOUA-
OUIMHA 3€MEJbHBI y4acTOK M PacIlOJ0XKEHHOE Ha
HEM JXWIJIO€ 37]aHHUE, B KOTOPOM OT/IETbHBIE KUIIbIE
MMOMEIICHUsSI HAaXOMISITCsI B YaCTHOW (MJIM TaKKe B
nyONUYHONH) COOCTBEHHOCTH KOHKPETHBIX Blia-
JeNbIeB, a OCTAJIbHBIE YaCTH — B X O0mIel Joie-
BOU cobcTBeHHOCTH.?

CienyeT Takke OTMETHUTh, YTO B PUMCKOM 4Yac-
THOM TIpaBe M JOPEBOJIOIMOHHOM PYCCKOM TIpaBe
MOHATUEM KOHJAOMUHHYMa 0003HAa4ajaoCh IPaBO
0011l COOCTBEHHOCTH.

Takum 06pa3oM, KOHIOMHHUYM B OJHUX CJIyda-
sIX — 3TO 0011as COOCTBEHHOCTh Ha OJHY U Ty XK€
BEIb, B APYTUX — OOBEAMHEHHE COOCTBCHHUKOB
JKUJIBIX ¥ HEXXUJIBIX MOMEIIEHUH B MHOTOKBAapTHUP-
HBIX JKHIJIBIX JIOMaX, B TPEThbUX — UMYIIIECTBCHHBIN
KOMIIJICKC, B KOTOPOM OTACJIBHBIC YaCTH HAXOAATCA
B MHIMBUIYaJbHON COOCTBEHHOCTH, a MecTa 00-
LIEro MOJIb30BAHHUS, B TOM YHCJIE 3€MEIbHBIN ydac-
TOK, — B 00mIel COOCTBEHHOCTH COOCTBEHHUKOB
OT/IETBHBIX TOMEIICHUH.

JymaeTrcs, pacCMOTpEHUE BCETO MHOTOKBapTH]-
HOTrO Jl0Ma B KayecTBe 00beKTa 00IIeH cOOCTBEH-
HOCTH BJIaJIeNIbIIEB KBAPTHUP M HEXMIIBIX ITOMeEIlle-
HHUH sBIsieTcs Hauboliee ONpaBIaHHBIM, TaK Kak
(akTHYECKOE OTICJICHUE KBAPTHPBI MU HEXKHIIO-
ro TMOMEMNIEHHUS OT BCETO MHOTOKBApTHPHOTO J0Ma
MPEJICTABISETCS HEBO3MOXKHBIM.

3. IIpoGiema obmieit cOOCTBEHHOCTH Ha

MHOTOKBAapTUPHBIN JTOM

B.C. Em numier, 4To cTpOTo TOBOps, HEAEIUMBI
B HaType W 31aHusi (COOPYKEHHsS) - KaK >KHUIBIE,
Tak ¥ Hexuible. OHU UMbl TOJBKO HOPUIHYEC-
ku. C 3TUM cBs3aHa 0COOCHHOCTH MPABOMOPSIKA,
MPHU3HAIONIETO B Ka4eCTBE IOPUIUYECKH CAMOCTO-
SITEJIbHBIX OOBEKTOB HEIBMIKHMOCTH KBAapTUPHI B
JKUJIBIX JIOMaX, OT/IeJIbHbIE KOMHAThl B KBapTHpax,
BCTPOCHHO-TIPUCTPOSHHBIE HEXWJIbIE TTOMEIIECHUS
B JKWJIBIX JIOMaX, HEXHJIbIC TOMEIICHUS B HEXU-
JBIX 3MaHUSX (COOPYXKEHUSIX) W T. T. YKa3aHHBIC
YacTU 3JaHUN (COOPYKEHHH) PEerucTpupyroTcs B
roCyJapCcTBEHHOM pEecTpe MpaB Ha HEJIBUIKUMOEC
UMYIIECTBO M CJICJIOK C HUMH B Ka4€CTBE CAMOCTO-
STENbHBIX HEABMIKUMBIX 00BEKTOB.’

4 Tpaxnanckoe mpaBo. B 4 1. T. 1: O0uias gacts. OTB. pen.
E.A.Cyxanos.- M.:Bontepc Kaysep, 2007r., c. 408

5 Em B.C. [JloroBop mnponaxu
MPaKTUYECKUI KOMMEHTapHil 1eCTBYONETO 3aKOHO/1aTEIbCTRA,
K-11 «3akoHOoHarebeTBO», 2005T. N10, ¢. 17-18.

HCIABHXHUMOCTH, Hay4YHO-

Ha nepBbiii B3rsA, Kaxercs, 4TO NpPU3HAHUE
npaBa oOuield cCOOCTBEHHOCTH Ha BECh JOM YIIe-
MHT TIpaBa COOCTBEHHHMKOB KBapTUp, TaK Kak B
Mog00HOM cilydae BIIaJedbIlbl KBapTUp OyayT pac-
CMaTpUBATHCS B KAYECTBE COCOOCTBEHHHUKOB BCETO
MHOTOKBAapTHUPHOTO /I0Ma, a paBa Ha KOHKPETHBIE
KBapTHPHI OYAYT 3aKPEILISITHCS MOCPEICTBOM CIie-
LMAJIBHBIX BEHIHBIX MPaB, TAKXKE PErUCTPUPYEMBIX
B KaJacTpe HEIBMXUMOCTH M IpeaycMaTpHUBalo-
IIUX MIPaBOMOYHUSA MO BIAJEHHUIO M TOJb30BAHUIO
KOHKPETHOM KBapTHPOM.

JaHHBIA MOAXOJ HE TOJBKO HE yUIeMJIseT mpaB
BIIa/IETBIIEB KBAPTHUDP, HO M MPEJOCTABISIET MIUPO-
KHE BO3MOKHOCTH IO HKCITyaTallUH BCETO MHOTO-
KBapTUPHOTO foMa. bynymuit coOCTBEHHUK, MOKY-
masi KBapTUpy, OyAeT OIEHUBATh HE TOJBKO camy
KBapTUPY, HO M BCEb JIOM B I€JOM, €r0 BHELIHUN
BHJI, o0mee cocTostHue U T. 1. Bompocsl obmiero,
B TOM YHCII€ W ICTETUYECKOTO, COCTOSHHSI BCETO
noma OyoyT pemarbcsi COCOOCTBEHHHMKAMHU COB-
MECTHO, a Biajieiel] KBapTUPHI OyJaeT YyBCTBOBATH
ce0s COOCTBEHHHMKOM BCETO J0Ma M OTBETCTBEH-
HBIM 3a ero coctosiHue. K aToMmy Takxke ciemyer
J00aBUTE U TO, YTO 00M[as COOCTBEHHOCTHL Ha MHO-
TOKBapTUPHBINA JIOM MOXET UMETh CIIeTUPpUuIecKie
0COOEHHOCTH,
KBapTHpP CMOTYT CBOOOJHO pacropsKaThes Ao0Jiei
B IIpaBe 00IIeH COOCTBEHHOCTH HAa MHOTOKBApTH-
HBIHA JTOM.

6naronap5[ KOTOPbIM BJIaACJbLIbL

4. Cyne0OHas mpaKTHKa 11O BOMPOCAM HCTIOIb30-
BaHUs 001Iel COOCTBEHHOCTH B MHOTOKBAPTHP-
HOM JIOMeE

CrenyeT Takke OTMETHTB, UYTO CylAeOHas Mmpak-
THKa Npunaér ocoboe 3HAUCHHE BONPOCAM 3alllH-
TBHl TIpaB COCOOCTBEHHUKOB O0OIETO HMMYIIECTBa
MHOTOKBapTHpHOTO Aoma. Tak, paccMOTpeB Kac-
CAallMOHHYIO kaJ00y 10 BOMpPOCcaM HCIO0Jb30BaHHS
0011eit COOCTBEHHOCTH B MHOTOKBapTUPHOM JlOME,
KaccanuoHHblil cyn MOCTaHOBJIEHUEM MO A€y 3a
HoMepoMm 3-1577/BJl or 2007 r. mOCTaHOBHII Clie-
JyIolee: CcaMOBOJIBHOE HCIOJIb30BaHUE oOmen
COOCTBEHHOCTH (HECYIIMX CTEH B MHOTOKBapTHD-
HOM JOME€) AJII OTKPBITHS AOMOJHUTEIBHOTO BXO-
na 0e3 peleHus o01ero coopaHus coOOCTBEHHUKOB
KBapHUTp SBIACTCA HE3aKOHHBIM.

CBou 3akiodyeHus cya 0o00CHOBaJ CICAYIOMINM
o6pazoM. McTipl BIageroT 061UM UMYIIIECTBOM Ha
nmpaBe o0mieit monmeBoit codocTtBeHHOCTH. CllegoBa-
TEJIbHO, OHU UMEIOT BCE IIpaBa U HECyT 00s3aHHOC-
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TH, TPETYCMOTpPEHHBIE [PpakTaHCKUM KOJEKCOM
U MHBIMH 3aKOHAMH IS COOCTBEHHUKOB 0O0LIEro
MMYIIECTBA, 32 MCKJIIOYEHHEM CJIydaeB, YCTAHOB-
JICHHBIX cTaTbEM 195-0i1 m myHkTamu 2-6 cTtaTbu
197-o0i1. B yacTHOCTH, B MHOTOKBapTHUPHBIX AOMax
COOCTBEHHHMKM HA OCHOBAHHWM OOIIEro coriacus
MMEIOT IIPaBO BIAAETh, OIH30BATHCS U YIIPABIATH
o0muM umynecTBoM. COOTBETCTBYIOIIME MpaBa
OCYIIIECTBISIIOTCS MTOCPEACTBOM OOIIEro cCOOpaHus
COOCTBEHHUKOB HEABM)KMMOCTH, KOTOpOE Hale-
JICHO NMPaBOM OKOHYATENIbHOTO peleHHs T000ro
Bompoca B cepe ympamiaeHus oOmieii coOCTBeH-
HOCTBIO, 33 HCKIIFOYEHHEM TE€X BOMPOCOB, KOTOPHIE
NpHU3HaHbl 3aKOHOM HMCKJIIOYUTEIbHONH KOMIIETEH-
HUeH opraHa ymnpaBJICHUS.

OTBETYHUK O ey OTKPBLI BTOPOU BXOJ B 3/1aHUE,
CaMOBOJIBHO HCIIOJIb30BaB HECYULIYI0 CTEHY JoMa.
Herusl mo neny He naBaiM corjiacus Ha MOJo0HOE
HCTO0JIb30BaHUE HEcylel cTeHbl. [Ipuuem, TaHHBII
BOIpOC He o0cyskaancs Ha oOuemM codpanuu codc-
TBEHHUKOB KBAapTHUP, HECMOTPS Ha TO, YTO JOJDKEH
OBLT pemaThCs HA OCHOBAHHWH €AMHOTIIACHOTO BOJIE-
U3bABICHUS Bcex coOcTBeHHHKOB. Cyn cuén, 4To B
JaHHOM CJ1y4a€ OTBECTUUKOM ObLIH HapymIeHbI I1OJI0-
xeHus 3akoHa PA «O0 ympaBieHUn MHOTOKBAapTHP-
HBIM JJOMOM» H 00513aJ1 3aKPbITh CAMOBOJIBHO OTKPBI-
TBIM BXOJI, BOCCTAHOBHUB MPEKHUI BUJT 31aHMUS.°

5.TonkoBanue KOHCTUTYIHOHHBIM CYJOM HOPM,
KaCarIIUXCs BOIPOCOB HECCHHUS PACXOJO0B IO
COZEPKAHHIO O0IIEeTO UMYIIeCTBA B MHOTOKBAp-
THPHBIX JIOMaX
Crnenyromuii
MpakTHYeCKOe 3Ha4YeHWe, CBs3aH ¢ NpobiemMoit
HECCHUS PAaCXO0B IO COJEPKAHUIO OOIIETO HUMY-
mecTBa. PaccMOTpeHrHe MHOTOKBaAapTUPHOrO JoMa
B KayecTBE OOMIEro MMYyIIeCTBa B ONpeIeleHHOH
CTETIIEHH pellacT BOMPOCHI BBHINOJIHECHUS O0s3aH-
HOCTEH 10 HECEHUI0 OpeMeHU coaepKaHHus 00b-
€KTa HEeIBWKHMOCTH — MHOTOKBapTUPHOTO JOMA.
CornmacHo vactu 3-ed crtateu 10-o0#i 3akoHa s
obecrieueHns TpeOOBaHUI 0043aTENBHBIX HOPM,
YCTAaHOBJIIEHHBIX TPAaBUTEIBCTBOM [IJII MHOTO-
KBapTUPHBIX 3[]aHUH, BCE COOCTBEHHUKH 00S3aHBI
yIJIa4uBaTh yCTAHOBJCHHBIC OOIIMM COOpaHUEM
CyMMBI IH0O CBOWMU CHUJIAaMH M CPEICTBAMH ydac-
TBOBaTh B OOECICYECHHHU TPEeOOBAHUU 3TUX HOPM.
BrimonHeHne cOOTBETCTBYIOIIET0 TpeboBaHus 3a-

BOIIPOC, MMEIOIIUNA OIPOMHOE

6 CoOopuuk mnocraHosnenuit Kaccamumonnoro cyna PA, sHBapb-
nexabps 2007r., EpeBan, OOO «llupaka dyp», 2008, c. 522-528

KOHa, KaK MPaBHIO, 00ECIIeUnBAOT IOPUAUIECKIE
nuua (KOHIOMUHHYMBI, TOBapUIIECTBa COOCTBEH-
HHUKOB JKWMJIbSI), ¥ HEPEJKO CO3JaeTcsl BIedaTiie-
HHE, YTO BBHITUIAYMBAaeMble CYMMBI C TOUYKH 3PEHHS
MojAepKaHus 00s3aTeNbHBIX HOPM B MHOT'OKBAap-
THPHOM JIoMe pacxoayioTcs HedpdexTuBHo. [laxke
€CIIM COOTBETCTBYIONIME CPEACTBAa PACXOIYIOTCA
Ha 3[JaHHE, KOHKPETHBIH COOCTBEHHUK KBapTUPBI
peIKO BOCIPUHHMAET MOJOOHBIE pacXolbl KaK Cco-
BepIIEHHBIE B €T0 MHTEepecax. TOIbKO MOYYBCTBO-
BaB ce0s1 COOCTBEHHUKOM BCETO 3JaHUs, BlaJelel
KBapTUPBI MOXKET BOCIIPUHUMATH 3TO KaK JOJIKHOE.

B 5TOM OTHOMIEHWHM WHTEPECHBIM SBISETCS pe-
menue Konctutyuuonnoro cyna PA mo Bompocy
KOHCTUTYLUMOHHOCTH BBIIIEYKa3aHHOHN 4yacTu 3-eil
cratbu 10-0if 3akoHa.

KoncTutyunonnsiii cyn PA cBouM penieHuem ot
26 mas 2009 r. 3a Homepom CJ1O-804 ycranoBwmi,
4T0 MyHKT 3-uii cT. 10-0# 3akoHa PA «O06 ympas-
JIEHUW MHOTOKBAapPTUPHBIM JOMOM)» B II€JIOM COOT-
BeTcTByeT Konctutyuuu PA. Bmecrte ¢ Tem, Konc-
THUTYIIMOHHBIA CyJl B PEIIEHUH BBIPA3HI MPABOBYIO
MO3ULIMIO [0 BONPOCY NMPUMEHEHUS COOTBETCTBY-
IOLIEeH HOPMBI 3aKOHA.

3asgBUTENb MO ey B 3asABICHUHM yKaszaj, 4TO
OPOTUB HEro ObUIO BO30YXKACHO TpaxaaHCKOe
J1eJI0 10 ucKy KoHjpoMmuHuyma «Ilentp» r. Epesa-
Ha, B KOTOPOM HCTeI] TpeOoBal YILIAaTUTh YCTAHOB-
JICHHBIE CYMMBI JiJIsi OOecredeHusi 00s3aTenbHbIX
TpeboBaHUN B MHOTOKBapTHUpHOM jaome. Cyxa mep-
BOW MHCTAHIMHU yIOBIETBOPUI TpeOOBaHHE UCTIIA
u 00s13a11 OTBETYUKA YIJIATUTD.

B cBoém 3asBieHun B KOHCTUTYUMOHHBIA CYI
3agBUTENH TaK)KE yKa3aj, YTO CYMTAaeT HEeJOMyCTH-
MBIM IIJIaTUTH 32 paboTy, KOTOpas elle He cAelaHa,
a KpoMme TOro, OH JINYHO HE y4acTBOBAJ B IpOIlEC-
Ce yCTaHOBIIEHUS pa3Mepa BHITIJIAT U HE COTJIACEH C
YCTaHOBIIEHHBIMH pa3MepaMH.

B cBoem pemiennn KoHCTUTYUMOHHBIN cya A0-
BOJIBHO JAETANBHO IPOAHATU3UPOBAT KaTETOPHUIO
«o0s3aTeapHasl HOPMa» W NPHUILET K BBIBOLY, UYTO
yIjaTa cyMM, TPeJIyCMOTPEHHBIX sl obecriede-
HUs TpeOOBaHWUN 0O0S3aTEILHBIX HOPM, SBISETCS
HEOOXOMMBIM MEPONPHUATHEM IO YYacTHUIO B CO-
Jep)KaHuu o01ei nojeBoii coocrBerHocTH. Cobc-
TBEHHUK KBapTHPHI JOOPOBOIBHO pelIaeT, B KaKon
¢dbopme yuacTBOBaTh B coaepkaHUU oOmel cobc-
TBEHHOCTH — BBIMIOJHATh HEOOXOIMMBIE pPabOTHI
CBOWMHU CHJIAMH W CPEJACTBAMH WJIM YIIAYWBAaTh
YCTaHOBJIEHHBIE CYMMBI.
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Cyn Takke OTMETHJ, YTO €CIIH COOCTBEHHUKHU
KBapTHP CaMOCTOSTEIBHO HE PEUIAl0T BOIpoca yI-
paBJICHHUS MHOT'OKBAPTUPHBIM JJOMOM, TO ITOJHOMO-
YUS 110 YIPABICHUIO MEPEXOASAT K PYKOBOIUTEIIO
OOIIVHEI.

Baxuoii sBasiercs no3uuus KoOHCTUTYHIMOHHOTO
Cyla IO TOBOJY TOTO, YTO COOCTBEHHHKH KBap-
THP KaXXJIOTO KOHKPETHOTO JOMa CaMOCTOSATEIbHO
JIOJKHBI YCTAHABJIMBATh NEPEUCHBb TEX 0053aTeIb-
HBIX paboT, KOTOpPhIE HEOOXOMUMBI IJISI COOTBETC-
TBUSI TPEOOBAHUSM, YCTAHOBICHHBIM MPaBUTEIIbC-
tBoM PA. [Ipnuém, nepeueHs BUA0B paboT 114 pas-
HBIX JIOMOB JIOJKEH OBITh Pa3HBIM U 3aBHCETH OT
KOHKPETHBIX YCIOBUH, B TOM YHUCIIE U KOHKPETHO-
0 COCTOSIHUSI TOTO MJIM MHOTO MHOTOKBAPTHUPHOTO
noma. CMeTy pacxolloB COCTAaBISET OpraH yIMpaB-
JICHUsS JOMOM H TepejaeT Ha o0CyxKJIeHue o01Iero
cobpaHus coOCTBEHHUKOB KBaptup. To ecTh, cy-
IIECTBYIOIIAs MPAKTHKa, COTIIACHO KOTOPOW CyM-
MBI BBIIUIAT yCTaHABJIMBAIOTCSH abCTpakTHO, 0e3
OCHOBAHMSI Ha KOHKPETHYI CMETY pPacxoJ0B JJIs
KOHKPETHOTO MHOTOKBAPTHUPHOTO JOMa, HE COOT-
BETCTBYET JyXy 3aKOHA.

TakuMm oOpa3om, B MOTHUBaIlMOHHOHN yacTu KoH-
CTUTYIIUOHHBIA CyZ KOHCTAaTUPOBAJ, UTO IpEnyc-
MOTpPEHHBIH 3aKOHOM TMPOLECC YCTaHOBJICHHS
CyMM BBIIJIAT Ha cojepKaHHe oO0miel coOCTBEH-
HOCTHU SBIISIETCS HEIMOJIHOIEHHBIM M TpebdyeT co-
BEPIICHCTBOBAHUSI.

JlymaeTcs, BbIlIEyKa3aHHBIC BOIMPOCHI, CBSA3aH-
HBIE C 0053aHHOCTHIO TIO BBHITIOJIHEHHUIO 00s3aTeIh-
HbIX TpeOoBaHui, Haubonee >PHEKTUBHO MOTYT
pelarbcss B paMKax KOHLEHIUM MPU3HAHUS Bjia-
JeNbIIeB KBAaPTUP U HEXKMIIBIX TOMEIeHUN cocobc-
TBEHHUKAMH BCETO MHOTOKBapTUPHOIO J0Ma.

II. IloHsATHE KBAPTHUPHI B CBETE HOBOI'O IMO-

HUMAaHHS HEeABUKMUMOI0 MMYIIIeCTBA B ApMe-

HUH

Eme omHoit He MeHee BaXKHOW MPOOIEMOM, CBSI-
3aHHOU C OMpeAeIeHUEM MPaBOBOro cTaTyca KBap-
TUPBI, SABJIACTCA HOBOC IMOHMMAHUE HECIABUKUMO-
ro umymiectBa B Pecrmybnuke Apmenus. Cormac-
HO U3MEHCHHUSAM, BHECECHHBIM B cTarthio 134 —yio
I'paxpanckoro kojekca PecnyOnukum Apmenwus,
HEIBWKHUMBIM HMYIIECTBOM CYHUTAIOTCS 3EMEIb-
HbIC YYaCTKH, yYaCTKU HeJap, 000CcoOIeHHbIE BOJI-
HbIE OOBEKTHI, Jieca, MHOTOJCTHUEC HACaXJICHUS,
3/1aHUs, COOPYXEHHS W HWHOE HMYIIECTBO, MpPO-
YHO CBSI3aHHOE C 3eMJIEH, MPUYEM OTIEICHHUE KO-

TOPBIX OT 3€MJIM HEBO3MOXXHO 0€3 NpUYMHEHUS
Hecopa3MepHOro yuiepba He TOJbKO OOBEKTY, HO
U COOTBETCTBYIOLIEMY 3€MEJIbHOMY YydacTKy. To
€CTh, HEJIBUKHNMOCTb MBICIUTCS KaK OpraHudYec-
KO€ €JUHCTBO 3€MEJbHOTO YyYacTKa M CBSI3aHHOIO
C HUM 00BeKTa (CTPOEHUS, 31aHUSI, MHOTOJIETHETO
HacCaXICHUS U T. II.).

Takum oOGpa3oM, HOBasl pelakUus psjaa craTel
I'K PA 3akpemnnisier uaero, COTIacHO KOTOPOH IMoj
MOHATHEM HEIBM)XUMOCTH, B IEPBYI OYEpelb,
MOApa3yMeBAETCS 3€MEIbHBIM ydyacTOK. 3JaHUS U
WHBIE, NPOYHO CBSI3aHHBIC C 3eMIENW OOBEKTHI HE
MOTYT CYIIECTBOBaTh B KadyeCTBE HEABHIKMMOCTHU
B OTPBIBE OT COOTBETCTBYIOIIUX 3EMEJIbHBIX yuac-
TKOB. B 3TOM OTHOIIEHUN 3€MEIIbHBIM y4aCTOK BbI-
CTyIaeT B POJW MIABHOW BEIIH, a CTPOCHUE HIIH
WHOW, MPOYHO CBSI3aHHBIA € 3eMIIEH OOBEKT — B
KauecTBe MPUHAJJIEKHOCTH. B yacTHOCTH, cTaThi
209-as 'K PA ycrtanaBnuBaeT HOpMY, COINIACHO
KOTOPOH MHpH OTYYXKAEHHM 3JaHUNH U COOpyXKe-
HHUI OTYyXJaeTcs TakXKe TOT 3€MEeIbHBIX yuac-
TOK, Ha KOTOPOM pacloyiaraercs IaHHOE CTpoe-
Hue win coopyxenue. Ilo cytu 'K PA 3akpenun
MpaBuiio, NMPUMEHsIEMOe elle B PUMCKOM IIpaBe:
«superficies solo credity — «mocTpoiika clemyeT
cyanbe 3emany.’

CrenyeT 3aMeTUTD, UTO HOBAs pEaKIIHs BhIIICY-
MIOMSIHYTON CTaThH CHENHAIbHO IPENyCMaTPUBAET
HOpPMY, COTJIACHO KOTOPOM MpPHU OTUYX JEHUU KBap-
THPBI UM UHOTO TTIOMEIIEHHUsI B MHOTOKBapTUPHOM
IOME€ K HOBOMY COOCTBEHHHMKY NEPEXOIUT O0JIs B
o01ieil cOOCTBEHHOCTH Ha 3€MEeNbHBII YUacToK, Ha
KOTOPOM HaXOJHUTCSI MHOTOKBapTHPHOE 3/1aHHUE.

HoBoe moHuMaHue HEABHIKMMOCTH JE€lacT He-
BO3MOXHBIM CYIIECTBOBAHHUE pPa3HbIX IPaBOBBIX
PEXKMMOB Ha 3€MEJbHBIM Yy4acTOK M Ha OOBEKTHI,
pPacIoJIOKEHHBIE Ha JaHHOM 3€MEIBHOM y4acTKe.

Crnenyer TakXke OTMETHTb, YTO 3aKOHOAATEIb
CIIEI[MAJIBHO MPEyCMOTpPEN MepeXoaHbIe MOT0Ke-
HH, COTVIACHO KOTOPBIM IIPAaBOBOM PEKHUM HEJBU-
JKUMOCTH, KOTOpBIH CyLI€CTBOBaJd A0 COOTBETC-
TByoImux pedopm, coxpansercs. To ecTh, MpaBo
COOCTBEHHOCTH Ha 3J1aHMSI U CTPOCHHUS, KOTOPOE
BO3HMKJIO 10 3aKOHOJATENbHBIX U3MEHEHUH, NpU-
3HAaeTCd M 3alluIlaeTcs,
UMEIOT WJIM HET COOCTBEHHMKHM CTPOEHMH IpaBo
COOCTBEHHOCTH Ha COOTBETCTBYIOIIUN 3eMeIbHbBIN
y4acToK.

HE3aBHCHUMO OT TOTO,

7 Hosuuxas T.E., I'paxxganckuii kogekc PCOCP 1922 ropa.
M., 3puano-M, 2002r., c.73.
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B 3TOM OTHOIIEHMHU Ka)XKyTCsl HEOIPaBIaHHBIMHU
MPEJOCTEPEIKEHUSI HEKOTOPBIX aBTOPOB O TOM, 4TO
«peanusanys UJeH O BKIIOYECHUH B MPU3HAKH He-
JOBMXKMMOCTH «IOPUIMYECKOH CBSI3M» CTPOCHUS C
3eMJIEN Ha CETOAHSIIHUN ACHb HEBO3MOXHA, MOC-
KOJIbKY OOJIBIIIOE YHUCJIO 3E€MENIbHBIX y4acTKOB HE
HNMEIOT [IPABOBOM ONPEneIEeHHOCTH JIU00 HAXOIsAT-
Cs1 BO BPEMEHHOM IIOJb30BAHHHM 3aCTPOUIIMKOB.
ITosToMy, ecnu ceifuac BBECTH 3TO NPABUJIO, MHO-
rue cOOCTBEHHHKH CTPOEHHI TepecTaHyT OBITh
COOCTBEHHUKAMH HEIBUKUMOCTH, Y HUX BO3HHUK-
HET MPaBO COOCTBEHHOCTH Ha JBUKHMBIC BEIIH.
Bce 310 mpuBenér k OecnopsiaiKy B CO3MaHHOM
OTPOMHBIMHU YCHJIMSIMU TIpolLiecce yuéra M peruc-
TpalM¥ HEJIBIKMUMOCTH, TPaXKJIaHCKOM 00opoTe,
cynebHoO# mpakTuke.®

Takum oOpazoMm, COOCTBEHHUKH KBapTUPHI B PA
ABJIAIOTCA OJTHOBPEMEHHO U COGCTBGHHI/IKaMI/I TOTO
3eMEJIBHOI0 y4acTKa, Ha KOTOPOM HAaXOIUTCS 31a-
HUE, a TaKKe TeX y4acTKOB, KOTOpbIE HEOOXOIHU-
MBI IS dKcIuryatamuu 31aHusi. COOCTBEHHOCTH
Ha 3€MEJbHBIH YYacTOK SIBISETCS HEOOXOIMMBIM
yCJIOBUEM NpPHU3HAHUSA CTPOCHHUS, B TOM YHUCIE U
KBapTUPBI, HEJBMWKUMBIM HUMYyIECTBOM. Jlons B
npaBe 001Iel COOCTBEHHOCTH Ha 3€MeIIbHBIN ydac-
TOK IPONOpPLUHOHAIIbHA pa3Mepy IUIOMaau, NpruHa-
JUTe)Kaliel BiIaJeiablly KBAPTUPBl HMIU HEXKHIIOTO
nomeuieHus. Ilpu yBennueHUH WIM YMEHBbLICHUU
pasmepa IIomand KBapTUPBl UK HEXKHUIIOTO IIOMeE-
MEeHUA COOTBETCTBECHHO HU3MCHACTCA HOJIA B IIpa-
Be 00mieil coOCTBEHHOCTH Ha 3€MENbHBIH Y4aCTOK
Bcex coOcTBeHHMKOB. Ilo 3TOl mpuuMHE NTYHKT
1-p1i1 crateu 224-o0if 'K PA ycTtaHoBun ctporoe
[IPAaBHJIO, COTJIACHO KOTOPOMY MOCIEOyIOLiee H3-
MEHEHHUE pa3Mepa IUIOLWAJU KBapTUP HJIM HHBIX
HEKUIIBIX MOMENIEHHH BO3MOXKHO TOJIBKO C COTJia-
cus BCEX COOCTBEHHUKOB IOMEIICHUH.

CrnenyeT OTMETUTD, YTO PACCMOTPEHUE KBAPTUPDI
B HepaSpLIBHOﬁ CBsA3H C 3CMCJIBHBIM Y4YaCTKOM UME-
€T CBOM IpeumyllecTBa. Bo-mepBbIX, emie Ha cTa-
WU CTPOUTEIHCTBA MHOTOKBAPTUPHOIO JIoMa OyIy-
e BJIaACIbIbI KBAPTHUP MOTYT COBEpIIAThL CACIIKH,
CBsI3aHHBIE C JTOJIEH B IIpaBe 00mIeH COOCTBEHHOCTH
Ha 3eMenbHbIH ydacTok. Clenyer OTMETUTh, YTO
TpeboBaHUs 3aKOHA 00 OMpPeAcAEHHOCTH MpeaMeTa
JOToBOpa IPOJaXH HEABIXKMMOCTH O3HA4yaeT, 4YTO
npojaBaeMasi HEBUKUMOCTb KaK WHAMBUAYAIbHO-

8 Emenbkuna E. 3nHauenue «opuauueckoidl M (pakTHUECKOMH
CBSI3M CTPOEHHUS C 3eMileil» Hpu OomnpeaeNeHUH INPU3HAKOB
HEJBIKUMOCTH, XK-II., «X03s1icTBO U mpaBo», 2004r, N §, c. 22

onpeaéieHHas Bellb HA MOMEHT 3aKJIIOUEHUs J0ro-
BOpa JO0JDKHA CYLIECTBOBATh peaibHO (PU3NUECKH),
a mpaBa Ha Hee JOJKHBI OBITh 3apETHCTPUPOBAHBI
B rOCYIapCTBEHHOM peecTpe IpaB Ha HEABM)KMMOE
MUMYLIECTBO U CICJIOK C HUMH.’

CornacHo myHKTaM 4-My U 5-My cTaThu 224-01,
[pU NPUOOPETEHUH KBAPTUP B CTPOSIIMUXCA AOMAaX
BIIaJIeNbLbl OyAyIIUX KBAPTUP MPHOOPETAIOT IPABO
ob1eit 1oneBoil COOCTBEHHOCTH Ha COOTBETCTBY-
OUIMA 3eMeNbHBI y4yacTOK. TO €CcTh, AaKe €Ciu
3aCTPOUIIMKOM MO KaKMM-ITHOO0 MPUIMHAM MHOTO-
KBapTUPHBIN JIOM He OyJeT JOCTPOEH, BIIaJIeNbIIbl
Oynymux KBapTUp OyAyT CUMTATHCA COCOOCTBEH-
HHKaMU 3€MEJIbHBIX ydacTKoB. ToJibKO mocie 3a-
BEPIICHHS CTPOUTEIHCTBA U OOPMIICHUS IKCILITY-
aTAlMOHHOI'O0 JOKYMEHTa y BJaAelblEeB KBapTUP
BO3HUKAET NPaBO COOCTBEHHOCTH Ha KBapTUPY U
MpaBo 001eil cOOCTBEHHOCTH Ha 00IIee UMYIIECT-
BO MHOTOKBApTHPHOTO JA0Ma.

Bo-BTOpBIX, KOHLENIMS HEPa3pbIBHOM CBs3U
KBAPTUPBI C 3eMJIEH MO3BOJSET pellaTh BONPOCHI
3 hexTUBHOTO NCTIOIB30BaHUS 3eMellb. Kak u3Bec-
THO, OJHUM U3 OCHOBHBIX MPHUHIIMIIOB 3€MEJIbHOTO
MpaBa sBISICTCS MPHUHITUI TUIATHOTO HCTIOJIB30BaHUS
3eMJIH, COIIAaCHO KOTOPOMY J1I000€ HCII0Jb30BaHuE
3eMJIM OCyIIecTBIsieTes 3a miary.'? B aTom oTHOwIE-
HHUH HAJIOT Ha KBapTUPY OyAeT BKIIOYATh B ce0s Kak
HaJIOT Ha 3eMJII0, TaK M HaJor Ha uMmyuiectso. [loc-
TaHOBJEHMEM mpaButenbcTBa oT 09.11.2006 roga
3a HoMepoM 44 yxke omoOpeHa KOHICMIUs SIUHON
OLICHKM M HAJOTOOOJOXKEHUS HEABHKUMOTO HUMY-
mectBa. /o 2011 roga niuanupyercs BBECTH CUCTe-
My €JIMHOTO HaJora Ha HEJIBMXMMOE UMYIIECTBO.
CornacHo KOHIENLUH, IPU OLICHKE HEIBMXKMMOCTH
B IIEPBYIO OYEpeb CIEAyET OLICHUBATH 3€MEJIbHBIN
Y4acTOK, a TOCTPOCHHBIE HAa HEM 37JaHUS U CTpOe-
HUS JOJIKHBI OLIEHHUBAThCS Kak npupamenue. Ilo-
no0OHas OlleHKa HEIBMYKMMOCTH AacT BO3MOXHOCTb
JUTSl BBEJICHUSI HOBOW CHCTEMBI HAJIOTO0O0OIO0XKEHUS
HEJBMKHMOI'O UMYIIECTBA.

III. 3akaiouenue

O0600m1as BEIIIEN3T0KEHHOE, CIEAYEeT OTMETHUTh,
4TO TpoOiieMa MPaBOBOTO OIPENEJICHUs cTaryca
KBapTHpPhl UMEET MHOI'0 acrnekToB. Hepenko onHa
CBsI3aHA W C IICHXOJOTHUYECKHMH TpoOjieMaMu, B

9 Em B.C. JloroBop mnpomaku HEABWKUMOCTH, Hay4dHO-
MPAaKTHYECKUN KOMMEHTapUil JeHCTBYIOIIET0 3aKOHO1AaTENbCTBA,
K-11., «3akoHomarenbcTBo», 20051 N10, ¢c. 15

10 3emenbHoe npaBo. YueOnuk, nmoj pex. C.A. Boromo6osa.-
M.: OO0 «TK Bnebu», 2002r., c. 17
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YaCTHOCTH, BOCIPHUATUEM KBAPTUPBI KAK «CBOECHY,
a o0uield coOOCTBEHHOCTH MHOTOKBAPTUPHOIO JIOMa
— KaK «9YyXXO0W» WJIN «HUUCHHOI». DTOMY HEepeaKO
CIocoOCTBYeT JeMCTByIOIIEe 3aKOHOIATEIbCTBO,
OTOJIBUTAOIIEE MpaBo 00IIeil COOCTBEHHOCTH Ha
BTOpoil mmaH. [lo 3Tol mpuumHe cieayeTr obCy-
IHUTH MPUESMJIEMOCTh KOHIICTIIHU OO0IIe moiIeBoit
COOCTBEHHOCTH Ha 3/1aHue¢ (B HEOTPHIBHOU CBSI3H
C 3eMEJbHBIM yYaCTKOM ), B paMKaX KOTOPOH mpaBa
BIIa/IETBIIEB KBAPTUP M HEKMIBIX MMOMEIIeHU Oy-
JyT TPOU3BOAHKI OT IIpaBa 00MIeil cOOCTBEHHOCTH
Ha BEChb HMYIHGCTBCHHBIP'I KOMILJIICKC.



IloHsAiTHE U IPAKIAHCKO-IIPABOBOE
3HAYEHHE BJIAJCHUA KAK dJIEMEHTAa
npaBa cOOCTBEHHOCTH

Anap Bazupog™

B omuowenuu sonpoca o opuouyeckoi npupo-
O0e 61adeHuss HaA NPOMSINCEHUU YIICe HECKOIbKUX
6eK068 6e0ymcs cnopul. [elicmeumenbHo, ¢ mouKu
3peHus npasa, radenue npedcmasisem coooil 3a-
eadounviil uncmumym. Ono sensemcs paxmuyec-
KUM OMHOWEeHUueM, 00OHAKO geden K I0pUoOULecKum
nociedocmeusam. Braodenue no dasnocmu eoobuie
npugsooum K npuobpemenuio eradeibyem npasa
cobcmeennocmu Ha eewv. Haxoney, enadenue,
dasice HE3aKOHHOe, 8 HeKOMOPbLIX NPABONOPsOKaAX
nOIb3Yemces 3auwumoi co cmopoHvl npasa. B ces-
3U €O gCMYNnIEHUeM 8 cuny Hogoeo I pascoancrkozo
Kodekca Aszepbatiosxcanckoi Pecnybonuxu 6 2000
2. 6 Haulell nPagosoll cucmeme ONsMb NOSGUNLOCD
gradenue no 0asHoOCmuU, noouedxcawee zawume. B
IMOM MOJICHO YCMOMPEmsb Onpedeiennoe 0CCma-
HOGILeHUe 81AdeHUs KAK CAMOCMOSIMeNbHOl Kame-
eopuu. Ilpasoa, éoccmanosaenue 3mo HOCUM 6eChb-
Ma 02pAHUYEHHbBLI XapaKkmep.

I. BBeaenme

DKOHOMHWYECKHE OTHOIICHUS
(TpUCBOGHMS) COCTABISIOT OCHOBY J000TO 001Ie-
CTBa, a MPaBOBOE PETYJIUPOBAHUEC IOSBIACTCA H

COOCTBEHHOCTH

COXpaHsETCsI, MPEkK/e BCETro, KaK CUCTEMa HOPM,
3aKPEIIAIONNX, PErTaMEeHTHPYIONIUX M OXpaHs-
IOIIMX JIaHHBIC OTHOIICHUs. B ycrmoBusix cospe-
MeHHOTO A3sepOaiimkana COOCTBEHHOCTh HMEET
HCKIIFOUUTEIbHOE 3HAYeHHE B CBS3H C TEM, YTO OHA
SIBIISIETCSI 0a3MCOM MOJUTUYECKUX U IKOHOMHYEC-
KUX KOPEHHBIX MPeoOpa30BaHUM, HCTOYHUKOM JIe-
MOKpaTHH, HEIPEMEHHBIM YCIOBHEM MOCTPOCHHS
MpaBOBOro rocyaapcrsa. Bor mouemy 3amura cy-
IIECTBYIOMIUX OTHOIIEHUH COOCTBEHHOCTH — BaXK-
Helmas 3ajada BCAKOM MPaBOBOW CHUCTEMBbI, B KO-
HEYHOM CUETE, €€ CTEPIKEHD.

KoncTtuTynus rapaHTUpPYyET paBHYIO 3aIUTY BCEX
(dhopm cobcTBeHHOCTH. B oTitmume oT paHee meiic-
TBOBABIIIEr0 3aKOHOJIATEILCTBA, yCTaHABIMBABIIIE-
ro MPEUMYINECTBA B 3aIIUTE COMMATUCTUYCCKOUN
U, B OCOOEHHOCTH, TOCYHApCTBEHHOU COOCTBEH-
HOCTH, B HBIHE JCHUCTBYIOIIEM 3aKOHOJATENIbCTBE

peanusyeTcs NPUHIUII eAUHCTBA KBATU(PUKAIIHHN U
CAaHKLHUH 3a MPECTYIUICHHUS] MPOTUB COOCTBEHHOC-
TH, Ybell Obl OHa HU Obuta. Takum 00pa3om, Halla
pecnyOnmka oxpaHseT COOCTBEHHOCTh B €€ pas-
JIMYHBIX OpPMax Ha PaBHBIX OCHOBAHHUSIX.

Buasgenue — kareropus IpuHaJIEKHOCTH BEIN
KOHKPETHOMY JIMILy, TpUYeM OHa HOCUT (paKkTH4ec-
Kuii, MaTepuaiabHblil xapakTep. C mOMOIIBIO Bllajie-
HUSI IPOUCXOAUT PUKCANHUS HATMYHOTO Tepepacti-
peneieHuss WMYIIECTBEHHBIX, OBEIIEeCTBICHHBIX
ousar. [TockosibKy Bellb MOXET HAXOJUTHCS y JIUII
M0 pa3HBIM OCHOBAaHUSIM — MPaBO COOCTBEHHOCTH,
JIOTOBOP apeHbI, 3aJI0T U T. I. — FJIX BooOIIe 0e3
OCHOBAHHI, TO IIPABO JJIsl pETYJTUPOBAHUS COOTBET-
CTBYIOIUX OONICCTBEHHBIX OTHOUICHUH OMEpHpPY-
€T B HEKOTOPBIX CIydYasX MMEHHO TaKUM OOIHUM
MOHATHUEM, KaK BiajeHue. Tak, K IpuUMepy, 3aKo-
HOJIaTEJII0 HeBaXXHO, Ha KAKOM THUTYJIC HAXOJUIach
y JNHIa Bellb, MPEACTABIAIONIAT COO0H UCTOYHUK
MOBBILICHHON OMAacHOCTH, MOCPEICTBOM KOTOPOMU
NpUYUHEH Bpex TpeTbemy suiy. CornacHo cTaThe
1108.1 I'paskgaHCKOTO KOjAeKca A3epOaiKaHCKOM
Pecny6nuku (nanee — 'K AP), 006s13aHHOCTB BO3-
MEIIEHHS Bpe/ia BO3JIaraeTcst Ha IOpUIndecKoe 1l
(¢u3ugecKoe U0, KOTOPOE BIaJeeT MCTOYHUKOM
MOBBILICHHON OMAacHOCTU Ha MpaBe COOCTBEHHOC-
TH 1100 HA UHOM 3aKOHHOM OCHOBAHHU (Ha mMpaBe
apeH/bl, 10 JOBEPEHHOCTH Ha MPaBO yIpPaBICHUS
TPAHCIIOPTHBIM CPEJCTBOM H T.IL.).'

Jnst Toro 4ToOBI yUlle MOHSATh CYHIHOCTh Blia-
NeHWsI, MOKHO CPaBHHUTH €T0 C HamboJiee TOIHBIM
BEIIHBIM MPaBOM — IPaBOM COOCTBEHHOCTH. Xa-
paKkTepusysi COOCTBEHHOCTh KaK IPaBOBOE sIBJIC-
HHE, MO)KHO CKa3aTh, YTO OHA MPECTABIAET COOOH
Hanbojee MOJIHOE TOCIOACTBO JHUIA HaJl BEIbIO.
[Ipu 5TOM Takoe rocrnojCTBO CTAHOBUTCS BO3MOXK-
HBIM TyTeM pealu3alui CyOBEeKTHBHOTO Tpaxk-
JIAHCKOTO IpaBa, BOCIPHHUMAEMOIro0 M IpU3HaBa-
€MOTO OKPYKAIOIUMH.

3HaYMMOCTh BIIaJICHUS KaK T'pa)XJaHCKO-TIPaBO-
BOW KaTeTOpPUH 3aKIIYACTCS B TOM, YTO 3TO (ak-
THYECKOE COCTOSIHUE BEJICT K ONpPE/IeICHHBIM FOPH-
IUYeCcKUM TocieacTBusamM. llocimencTBust otu He-
OJIMHAKOBBI JIJISI PA3JIMYHBIX BJIAJCJIBIIEB, B CBS3HU C
YeM BHYTPH KaTETOPUHU BIIaJICHUS CYyIIECTBYET TU(-
(hepeHMans BIaJebYeCKUX CUTYaIlUN, BEAY X

*  Kanaunar :opUIUYecKuX Hayk, afiBOKaT, wieH mpasieHus Konde-
nepanuu puctoB AsepOaiinkana, mupexrop baknuckoro FOpuan-
yeckoro [lentpa.

1 TI'paxnanckuil konexkc AsepOaiimxanckoil Pecnyonuku. baky:
IOpununueckas nureparypa, 2008, c. 686.
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K TeM WJIM WHBIM MOCJIEACTBUSIM (B PUMCKOM TIpaBe
BBLIEJISLIN possessio naturalis (detentio), possessio
ad interdic-ta, possessio ad usucapionem).? Ilpen-
CTaBJISIETCSI, YTO B OCHOBE OIpEJeCHUs HOPUIU-
YECKHUX MOCIEJCTBUM, K KOTOPBIM MPUBOJISIT T€ HITU
HWHBIC BJIAJACIBUYCCKHUC CUTyallMH, JIC)KHUT CTCIICHDb
MpU3HAHUS 00IIECTBOM, TPABOM 3HAYUMOCTH Blia-
nenust. Ha npoTsKeHnn UCTOPUH CBOETO Pa3BUTHUS
IIpaBO MEHAJIO cBOM B30I Ha TY WJIKW UHYIO BJia-
JETbUECKYI0 CUTYAIMIO B IJIAHE TPU3HAHUS 32 HEH
IOpUINYECKON 3HAYMMOCTH. Tak, pUMCKOE MpaBo
HE TPEJOCTAaBISIO 3aIUThHl BIAJCHUIO JETEHTOpa
(mepxxatens). B HacTosmee BpeMs, COTIacHO CTa-
The 158.4. 'K AP, umymniecTBeHHble npaBa JIHIIA,
HE SIBJISIIONIErOCsi COOCTBEHHUKOM, 3al[UIICHBI OT
HapyIIeHUs JIOOBIM JUIIOM, B TOM dYuclie cobc-
TBEHHUKOM.

IIpu paccMOTpeHMM KaTEerOpuHu BIIAJEHUS OC-
HOBHBIM BOIIPOCOM BCET/IA SIBJISJICS BOMPOC O Mpa-
BOBOM MPUPOJE ITOTO SIBICHHS, @ UMEHHO: BllaJe-
HUE — 9TO ¢akT min npao? [lo HameMy MHEHHIO,
€Clli paccMaTpuBaTh BIIaJICHHE MPOCTO Kak (ak-
THYECKOE TOCTOJACTBO JIMLAa HaJ BEUIbIO B OTPHIBE
OT KOHKPETHOM CUTyallMH, TO HE yAaCTCS NPUNUTH K
BBIBOJly O MPaBOBOUM MPUPOJE TAKOTO 0OJIaaHMUs.
Bpsin nu y koro-HUOyAb BO3HUKHYT COMHEHHS B
TOM, 4YTO BJaJ€HHE COOCTBEHHHKA CYIIECTBEHHO
OTIIMYAETCS OT BIAJICHHS apeHIaTopa.

B pumckoM mpaBe BO BiIaJCHUHU BBIJCISIH J[BA
OCHOBHBIX 3JIeMeHTa: corpus possidendi u animus
possidendi. ®@. K. CaBuHBN Ha OCHOBE M3yYEHHBIX
WCTOYHHMKOB Jiajl OmpejelieHue corpus possiden-
di kax ¢QakTHueckoil BO3MOXHOCTH HENOCpPEJC-
TBEHHOTO TOCITOJICTBA HAJ| BEIIbIO M HMCKIIOYCHUS
BCSIKOTO YY)KOTO Bo3neiicTBus Ha He€.’ UTo ke Ka-
caetcs corpus possidendi, — >TO MarepuadbHas
CBSI3b JIUIIA C BEN[bIO B UHCTOM BHJE, uznueckoe
CONPUKOCHOBEHHE C BelbI0, oOnananue ero. Jemno
B TOM, 4YTO Jid MPU3HAHUA HAJIU4YUA BJIIaACHUA B
KaXJIOM KOHKPETHOM cliydae BOBce He TpedyeTcs
MOCTOSIHHOW (pU3MYeCcKOl CBA3M JULA C BEIIbIO.
HpI/I 3TOM IJIs1 HaJIM4YUs BJIAJCHUS BAXHO HE €XKE-
MHHYTHO 00JIa1aTh BEIbI0, & HMETh BO3MOXHOCTh
B 110001 MOMEHT OCYIIECTBIATH FOCHOACTBO HaJ
BEIIBIO.

Takum o6pazoMm, corpus possidendi (Telo Bia-
JEHUs) MOXKHO OIPEACIHTh KaK HEMOCPEICTBEH-
HYIO CBS3b JIMIA C BEH[IO WUIU TMOCTOSTHHYIO BO3-

2 Hosunkuit U.B. Pumckoe npaso. baky, Axwmiorist, 2006, c. 45.
3 XsoctoB B. M. Cucrema pumckoro npasa. M., 1996, c. 270.

MOXHOCTh TaKOW CBS3U, KOTOpas MO3BOJSET JIUIY
OCYILECTBIATH TOCIOACTBO HaJ BELIbIO.

HecomHeHnHoe HamepeHHe 001a1aTh BEUIbI0 KaK
cBoedt — animus rem sibi habendi — otnudano
BIajgenpua (MpuueM Biajaesbla MO JaBHOCTH) OT
neprkarens. Heo6xonumo uMeTh B BUY, YTO TaKOe
HaMepeHHe He IMPEeAroyiarajio OCO3HaHHS CO CTO-
POHBI BIaJleliblla TIpaBa Ha Belllb, MPEAIOIAraeTcs
OCO3HaHHUE CBOETO TOCIOJCTBA HAJ| BENIbI0, HAME-
peHHUE pacmopsKaThCs €10 KaK CBOCH.

M.C.Ocramenko OOBSCHIET MPOUCXOKACHUE
CJIOBa «BIIAJIETh», «BOJOJETH» — OT «BOIIO Je-
SITU», 9YTO 3HAYUT OOHAPYXKUTH BOIIO, T. €. HAXO-
JUTHCS B TAKOM OTHOILIEGHHMH K MPEIMETY, KOTOpOE
JA€T BO3BMOXXHOCTH MPOSIBUTH CBOIO BOJIFO OTHOCH-
TenapHO Hero.* IIpu 3TOM UMEHHO BOJIE JTHIIA YAeIs-
JI0Ch OCHOBHOE BHMMaHHUE, OHA CUMTAJIACh pellalo-
el B BOIpocCe Onpe/eeHUs HaTudus BIIaJICHUS.

[Ipencrasnsiercsa, 4to animus possidendi, Oy-
Oy4d CyOBEKTHBHBIM 3JIEMEHTOM BIIaJICHUS, €CTh
OTHOIICHHE JIMIIA K BEIIH, KOTOPOE JIOMOIHSICTCS
corpus possidendi. B curyanusax, xorma corpus
possidendi oTcyTcTBYeT, a BlIaJeHHE BCE XK€ IPHU-
3HaéTcsl, MMEHHO animus BOCIIOJHSET HEJI0CTATOK
(hM3UIECKOTO CONMPUKOCHOBEHUS C BEMIbIO, KAK OBI
3aMelIaeT ero, MPHUCYTCTBHE BOJIEBOTO 3JEMEHTA
MO3BOJISIET COXPAHUTH (PAKT BIAJACHUS MMPU OTCYTC-
TBUH HETOCPEJCTBEHHON CBS3HU C BEIIHIO.

MHorue CcOBpEeMEHHbIE U  JOPEBOJIOLHOH-
Hble [HMBWJIUCTH CpaBHUBAlM BiajJcHUE ¢ Opa-
koM. IIpu >TOM 00BEAMHSIOMHUM MPU3HAKOM DTUX
JBYX MHCTUTYTOB SBJISIETCS TO, YTO U TO U JAPYyroe
MpeCcTaBIsieT cO00M COCTOsSIHHME, CYIIECTBYIOIIEE
1o BoJie CyObeKTa W Hajaramllee OonpeelIeHHbIe
00s3aHHOCTH Ha TpeThbUX Jul. B kadecTtBe 10-
KazaTelbCcTBa cBoeoOpa3us u Opaka, W BiajcHUs
MPUBOAMIN KaK MPHUMEp IMpPaBO, CYMECTBOBAB-
mee B JIpeeHem Pume, 1o KOTOpOMy BEpHYBLIUM-
Cs W3 TJIeHa aBTOMAaTUYECKH BOCCTaHABIMBAJCS
BO BceX cBouxX mpaBax. OJHAKO 3TO MPaBHIO HE
pacnpocTpaHsuioch Ha Opak W BunajeHue.” [lus
BOCCTAHOBIICHHS BIJIaJICHUS TPeOOBAIOCH CIIEIHU-
aTbHOE BO300HOBIEHHWE OTHomeHusA. llpu sToM
Ipyu BO30OHOBJICHUU BIAJACHUS BO3HHUKAECT HOBOE
BIIaJICHHE, CJIEOBATEIBHO, €CIU 3TO BIAJCHHE T10

4 Octamenxko M.C., I'paxkjgaHcKo-TIpaBOBasi  KaTeTOpHs
BIAZCHUS, AKTyaJlbHbIE IPOOJIEMBI TPaXTaHCKOTO mpaBa. M.,
Hopwma, 2008, c. 133.

5 Pumckuit ropuct I[lanwmHuaH TOBOPWI, YTO (aKTHYECKHE
CHTyallUM HE MOJJeXaT BOCCTAHOBICHHWIO IO MpaBy

Bo3BpameHns u3 miena (D. 4, 6, 19).
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JIaBHOCTH, TO CPOK cuuTaeTcs 3aHoBo. J[. B. Jlox-
JeB 00BSICHSCT 3TOT JEHOMEH yTpPaThl BIaJCHUS BO
BpeMs INIEHA YTPAaTOM CTAaTyca CaMOCTOSTEIbHOUI
AUIHOCTH.® JIaHHBIA JOBOJA HMCIOJIB3YETCS TaKKe
JUTSl TOATBEPKACHUS HE IPAaBOBOM, a (PaKTUUECKON
HPUPOABI BIAJIEHHUS, IOCKOJIBKY IIPaBaM HECBOMCT-
BEHHBI OMMCAHHBIE YEPTHI.

Kareropus BinaseHus BakHa TEM, YTO C ITUM
(1)aKTI/IT-IeCKI/IM SABJICHUEM IIpaBO CBA3BIBACT BCCh-
Ma Ba)XXKHbIE IOPUIMYECKHE TOCIEeACTBUSA (HAIpPH-
Mep, peodpa3zoBaHue BiaJeabla B COOCTBEHHHKA,
MpelOCTaBICHNE 3aIMUThl BIAJENbIy, AEIUKTHASL
OTBETCTBEHHOCTH BJAJEJbIEB 3a Bpea, IPUUNHECH-
HBI{ BEIIbI0).

Pa3BuTne npaBOBOro peryJMpoBaHHUsSl OTHOIIE-
HUH, CBA3aHHBIX C BJIAJEHUEM, O3HAMEHOBAHO MO-
BBILICHUEM POJIM Aep)Kareyst (PUMCKOTO JETEHTO-
pa), KOTOPBIM MOCTENEHHO MOJyYaeT CAMOCTOATENb-
HYIO 3alIUTy CBOETO BiajaeHus. B 'epmanuu u psane
JPYTHX €BPOIENCKUX CTpaH 3aKOHOJIaTeIbCTBO BO-
00111e OTKa3bIBaeTCS OT PUMCKOW TEPMHUHOJIOTHUH,
3aMEHMB JIETEHTOPA Ha HEMOCPEACTBEHHBIX, HECA-
MOCTOSITENIBHBIX, TPOU3BOAHBIX Biajaenbles. Kpo-
M€ TOTO, JJIsl 3aIlUThl €ro BJIAaJEHUS 3aKOHOJATeNh
BBOJUT MPaBUJIO, HEU3BECTHOE PHUMCKOMY YacT-
HOMY IIpaBy, O COXpAaHEHMH IpaB apeHjaropa Ha
BEIlb NIPU CMEHE e€¢ coOCTBeHHUKA. [laHHBIN (akT
MO3BOJISIET HEKOTOPBIM YUYEHBIM HCKaTh B CBSI3U C
3THUM B 0043aTENbCTBEHHBIX MPaBax, MPU KOTOPBIX
BeIlb NIepelaeTcsl BO BpEMEHHOE BIIaJeHHE U TOJIb-
30BaHHWE, HEKHH BEIIHBIN DJICMEHT, @ B OTHOIICHUH
BEIIM — BEIH[HOE MPaBo.’

JelcTBUTENbHO, 3a1llUTa JE€TEHTOpa MPOTUB JII0-
OBIX TPETHUX IIHII, IPABO CIEAOBAHUS, MPUCYIIEE
BCILHBIM, a HE 0053aTeIbLCTBEHHBIM MpaBaM, AAal0T
ouBy JJIs pasmbluuieHuid. IIpencraBnsercs, 4To
ATOT BONIPOC TECHO CBS3aH C PEIICHUEM MPOOIEMBI
MPaBOBOM MPUPOAHI BiIageHus Booowe. Eciau npu-
3HaTb, YTO BJIAJICHUC SBJIACTCA BCUIHBIM IIPaBOM,
TO UM BO BCEX CllydyasiX BO3HUKHOBEHUS BIIaJCHUS,
B TOM 4YHCJE B 00s3aTE€IbCTBEHHBIX OTHOLICHUSX,
Ha Belb OyJaeT yCTaHaBIMBATHCS BEIIHOE MpPaBo.
ITpuBeneHHBIN ke MpPUMEpP TOBOPUT CKOPEE O TOM,
YTO BJIaJICHUE — 3TO KaTeropus M3 00JacTH Belll-
HBIX IIpaB, B CBA3U C UEM IIpUAAHUC JE€TCHTOPY CTa-
Tyca BIlaJlesblla BiedyeT 3a co00i BOSHHUKHOBEHHE

6 [Hoxnes /JI. B. HucTUTyT BiajgeHuss B PHUMCKOM IIpaBe,
ABtoped. auc. noKT. ropua. Hayk. M., 1997, c. 67-68.

7 Jlomupze O. I. Obs13arenbcTBeHHbIe IpaBa Ha Bewu. XKypHain
poccuiickoro npasa. 2005, Ne 10, c. 3.

Ha CTOpPOHE MEePBOr0 TaKWX BO3MOKHOCTEH, KOTO-
pble IPUCYIIU BEUIHBIM IpaBaM. Takum oOpa3om,
BJIQJICHUEC BBICTYIIACT HCKUM CBA3YIOIIUM 3BCHOM
MEX/Iy BEIIHBIM MPaBOM M 0043aTeITbCTBEHHBIM, C
MMOMOII[bI0 KOTOPOTO JOKTPUHA 3a4acCTy HBITACT-
Cs yperyJupoBaTh KOHQJIMKT MKy HUMHU, a TaK-
e KOH(PIUKT MEXTy MPaBOMOPSIKOM U 000POTOM.
Kak ormeuaer O. I'. Jlomunse, Hagenenue o0s13a-
TEJILCTBEHHOTO MpaBa CBOMCTBOM CJIEJI0OBATh 33 Be-
B0 MTO3BOJISAET, C OHOM CTOPOHBI, COOCTBEHHHUKY
OCYIIECTBHUTH PACIOPSIKCHUE CBOSH BEIIIbIO, C JPY-
roif — COXpaHHUTh 00s3aTeNbCTBEHHOE TIPaBo.®

Bnamenne kak Hekoe (akTHUeckoe, 0OBEKTHB-
HO€ OTHOIICHUE JIUIA K BEIM HAYUHAET HCIIOJIb-
30BATbCSl KAaK KPUTEPUH IJs ONpENEIeHUs IpHU-
OpHUTETOB B ciiydae koH(umukra. Tak, Hampumep,
(dbaxT BiageHUs JIMIA, BHICTYIAIONIET0 B Ka4eCTBE
npojaasiia, GpakT mepenadn BeUlUd NpuoOpeTaTeo,
a Tak)Ke BOSBHUKHOBEHHWE BIAJCHHS HAa €T0 CTOPOHE
B Clly4yae MPOJIaXku BEI[U HEIPABOMOYHBIM JIUIIOM,
CTAHOBSATCS OMPEACIAIOMUMA (PaKTOPAMHU JIJIST yC-
TAHOBJICHUS JTOOPOCOBECTHOCTH IpHOOpETaTels
Y OTKa3a B BUHJMKAaIlMOHHOM HCKE COOCTBEHHHUKA
NpU COONIOACHUM, KOHEYHO, M OCTAJbHBIX YyCJIO-
BHU.

OnHako BCe K€ MPEJCTAaBIACTCS, YTO BIaJICHUE
HE CTAaHOBHUTCS HPaBOM OT TOTO TOJbKO, YTO Jie-
TEHTOP TMOJYYWJI 3aIUTy HapaBHE C APYTHMH Ca-
MOCTOSITeJIbHBIMU BJIaJie]bIlaMH, & YCTaHOBJICHHE
InpaBa CJICA0BaHWA B OTHOIICHUU BCUIH, NMCPCAAH-
HOW B apeH.y, He SBIISIETCS JOCTATOYHBIM OCHOBa-
HHEM Il TIPU3HAHUS BIAJCHHS DTOTO CyOBEKTa
00s13aTEILCTBEHHBIX HpaBOOTHOHIeHI/Iﬁ BCIIIHBIM
npaBoM. Jlemo B TOM, 4TO MpenOCTaBICHHUE 3allu-
Thl IPABOOTHOIICHUIO HE MOXKET pPacCMaTpHUBATHCS
KaK eIMHCTBEHHBIN M JOCTATOYHBIN MIPU3HAK CyOh-
€KTUBHOTO TpaBa. DTOT (PaKT oTMedascs KaK PUM-
CKUMH, TaK U JIOPECBOJOIMHUOHHBIMH POCCHIUCKUMHU
u 3apyOekHBIMH TopucTamu.’ Bamenue B oTHOIIE-
HHSX apeH]bl BBICTYIaeT KaK 9acTh CyOBEKTHBHO-
ro mpaBa apeHJaTopa, BRITEKAIIEro U3 JOroBopa
apeHJIbl, MOXHO CKa3aTh, YTO Y HETO €CTh IIPAaBO HA
BIIaJIEHUE, MPEJTOCTaBICHNE BO3ZMOKHOCTH BIlajie-

8 Jlomupaze O. I. Obs13arenbcTBeHHbIe IpaBa Ha Bewu. XKypHain
poccuiickoro mpasa. 2005, Ne 10, c. 3.

9 Tak, ®. K. CaBuHBU OTPHUIATEILHO OTHOCHIICS K BOSMOXHOCTHU
MpU3HAHUS ~ BIAJCHHUST B KAueCTBE CaMOCTOSTEIbHOTO

npaBa. OOBSCHsIS 3aUIUTy BIAJCHUS B PHMCKOM IpaBe,

OH IMOAYEpPKHUBAJ, YTO WHTEPAMKTHI MO BIAACHHUIO TOJBKO

MPENnsITCTBOBAIM CaMOYNpaBCTBY (IuT. mo: XBocTtoB B. M.

Cucrema pumckoro npasa. M., 1996, c. 274).
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HHS CO CTOPOHBI aPEHI0/IaTeIIs] BBICTYIAET YaCThIO
npeamera jgoroBopa apeHibl. CoOCTBEHHUK, Iie-
penasas BEellb apeHAaTOpPy WJIM UHOMY JETEHTODY,
HE TIepelaeT eMy MpHU 3TOM CBOE IMPaBOMOYHE BIa-
JEHHUsSI M YK TeM Oosiee — MpaBo BiaJIeHUS, a JIMIIb
JlaeT €My BO3MOXHOCTH OCYIIECTBJISITH BIIaJEHHE
BEIIbI0, JAeT €My BO3MOXXHOCTH IIOJIb30BAThCS
CBOWMCTBAMH CaMOH BEIIH.

B c¢BsA3u ¢ BhlIECKAa3aHHBIM HEOOXOAUMO OTME-
TUTh, 4yTO B aelctByromemM 'K AP yxe ucnonb-
3yeTcsi Takoe NOHATHE, Kak «y3ybpykr». Tak,
cormacHo crarbe 263.1. 'K AP, y3yppykTom sB-
JgeTCs Takoe OOpeMeHEeHHe BEIIW HIIU TpaB, MpHu
KOTOPOM JIMLO, B TOJb3y KOTOPOTO YCTaHOBIIEHO
obpemenenne (y3ybpykTyap), UMeeT TpaBO Ha
MOJb30BaHNE BEIbIO WM TMOJIb30BAHHUE MTPaBAMH U
Ha M3BJICYCHHE U3 HUX BBITOJbI, OJHAKO B OTINYHUE
OT COOCTBEHHHKa HE MMEET IpaBa OT]aBaTh HX B
3aJI0T, OTUYXK/JaTh FJIM 3aBEIIaTh. Y3Y(PPYKT MOXKET
OBITH OIrpaHUYCH UCKIIOUEHHEM OTAEIbHBIX BBITOI.

Takum o06pa3om, COBpeMEHHas apeHja O4YeHb
HAallOMHUHAaeT HaM JTO PHMCKOE OTpaHUYEHHOE
BelIHOe npaso. [lo3ToMy, BO3MOXKHO, CIIOp O MpPH-
poje 3/1ech ABIAETCS U3IUITHUM.

BakHO OTMETUTB, YTO CIIOPHI O MPABOBOM MPH-
poze BiaJeHHs] BEIUCh Ha MPOTSHKECHUU BCEH HcC-
TOPUU IOPUCTIPYACHUMHN U BPSA JIM KOTJa-HUOYAb
3aKOHUarcs. B coBeTckoe BpeMs BIIaJieHHE Kak
rpakIaHCKO-IIpaBOBasi KaTeropus IOTEepsiyia CBOE
camocTosATenbHOe 3HadeHne. OXpaHe MOIJIeKano
JIAIIh 3aKOHHOE BJAaJ€HHE B COCTaBe CyOBEKTHB-
HOTO Tpa)KJAaHCKOTO MpaBa, CaMOCTOSTEIbHOCTb
JKe BJIaJICHUA Kak (pakTa, MOpOKAaIoNero onpeje-
JICHHbIE IOPUINYECKNE MOCIEACTBUSA, OTPHUIIATIACE.
Biianenue BocnpuHUMAN0OCh YYEHBIMU MIPAKTHYEC-
KU €JUHOMIIACHO KaK MPaBOMOYHE, COCTABIISIIONIASL
9acTh Kakoro-nu6o mpana.'”

B coBpeMeHHO! LUBUIMCTUKE IO CPaBHEHUIO
C COBETCKUM IECPUOIOM CHUTyallusd B OTHOIICHUU
BOCIIPUSATUS IOPUAUYECKUM MHPOM KaTerOpHHU
BIIaJICHUS] HE OYEHb HM3MEHMJIach. BnageHue mo-
MpeXHEMY BOCIPHUHUMAETCSI KaK COCTaBHasl 4acTh

10 Xanagos M.C. Bomnpocsl mnpaBa COOCTBEHHOCTH B
A3sepbaiikane B Mepruo/| COLMATUCTHICCKON PEKOHCTPYKIIUU
HapomHOro xo3sicrBa. YueH. 3am. AI'Y. Cep. iopun.
Hayk. baky, 1972, Ne 2, c. 51-63; I'emxun JI M. IIpaBo
coocreennoctu B CCCP. M., 1961, c. 83; Toacroii 1O. K.
Ilonstue npaBa cobGctBeHHOCTH. [IpoGieMbl rpaaaHCKOTO
U aJMHHUCTpaTuBHOTrO mpasa. JI., 1962, c. 149; CamoitiioBa
M. B, 3akoHHOE BJajJieHHE B COBETCKOM I'pa)<JIaHCKOM IpaBe.
IIpaBoBenenue, 1965, Ned, c. 64.

TpHaJgbl MPaBOMOYHMI COOCTBEHHHUKA HWIW HHOTO
TUTYJIBHOTO BlIajieibiia. TeM He MEHee Ha YpOBHE
rpakJ]aHCKOTO 3aKOHOJATEJIbCTBA HAOJIIOIaI0TCs
ompejieIeHHbIe U3MEHEHUs, B CBA3H C YeM HE00Xo0-
JUMOCTh Pa3pabOTKH ITOH KaTEropuu B JOKTPH-
He oueBuaHa. Tak, B 'K AP BmepBrie 3akperie-
HBl HOPMBI O MpHOOpeTaTeabCcKOd NaBHOCTH, YTO
MO3BOJISIET BCE-TaKU TOBOPUTH O BIAJICHUU KaK O
HEKOTOPOM CaMOCTOSATEIBHOM sIBJCHHUU. [losiBIIsI-
eTcsi Bce OoJblliee KOJUYECTBO YUEHBIX-I[UBUIINC-
TOB, KOTOpbIC MPU3HAIOT BIIAJICHUE [0 JaBHOCTHU B
KauyeCcTBE CaMOCTOSTEILHOTO BEI[HOTO MpaBa.!!

OnHako ¢ TakoW WO3UIIMEH, HE OCHOBAHHOM,
KpPOME BCEro MpodYero, Ha TEKCTE I'paxJaHCKO-
ro 3aKOHOJATEIhCTBA, HEBO3MOXHO COTJIACUTHCA.
Jlaxe B HEMEIIKOM T'pa)KJaHCKOM IpaBe, TJe KHH-
ra «BeuiHoe npaBo» HauumHaeTcs ¢ pasnena «Bia-
JIeHUEe», T. €. 3aKOHOJATeNIbHO BJIaJICHUE MPUUHUC-
JIEHO K YHCIY BEIIHBIX TPaB, B JIOKTPUHE MOXKHO
HalTHU TOJBKO OCTOPOXKHBIE OINPEJCIICHUS Blajie-
HHUS KaK 0CO0O0ro BEIIHOrO mpaea. B OosbminHC-
TBE K€ WCTOYHHKOB BIIAJICHHE OMpPEAeseTCS Kak
tatsachliche Sachherschaft, T. e. kak dakruyeckoe
TOCIIOJICTBO HaJl BEIIbIO, HE UMECIOIIEEC OTHOIICHUS
K BOIIPOCY O MpaBe Ha Bellb.'’? Bragenue Tpamu-
LIHOHHO TPHU3HABAJIOCH sIBICHHEM (aKTUYECKOU
JEHCTBUTEIBHOCTH, ¢ KOTOPBIM CBSI3BIBAIOTCS OII-
pelelieHHbIe IOPUINYECKHAE MOCIeACTBUA. B aTOM
Y 3aKJII0YaeTCs IIEHHOCTh BJIAJICHHUS KaK HEKOEero
HAQJIMYHOTO MOPSJKA, KOTOPBIA 3aIIUIIACTCs Jaxe
B T€X CIydYasX, KOTJa IMOoJ HUM HEeT MPaBOBOTO OC-
HoBaHus. [IpaBoBbIe MOCHENCTBUSI HACTYMAKOT HE
B CHJIy OCHOBAHHUS BJIAJICHUS, a B CUJIY IIPOCTO €ro
HaJIMIHA.

C.C. AnnaxBepaueB OINpeAeiseT BIAJCHUE B
ciydae, KOTJa OHO BBICTYIAeT B KaueCTBE IPaBo-
MOYHS COOCTBEHHHKAa KaK IOpHAMYECKH obecrie-
YEHHYI0 BO3MOXXHOCTh BJAJelblla OCYIIECTBIATH
TOCIIOJICTBO HaJ BEIIBIO UJIK UMETh 3TO UMYIICCT-
BO, JIEPXKATh €r0 B CBOEM X03AMCTBE. 3

E. A. CyxaHoB, paccyxaas 0 HOHATHH BlaJeHUs
1 NOAYEPKUBASI IPU ATOM, YTO Peuyb UJET JUIIb O

11 CapponoBa T H. IlpoGnembl BnazeHuss B IpakIaHCKOM IIpaBe.
ABroped. muc. kauna. ropun. Hayk. Caparos, 2002, c. 11,
3ybapesa O. I. Bianenue M ero KOHCTPYKIHMS B I'PaxIaHCKOM
3akoHoJaTeNnbcTBe Poccuiickoil denepanmu. ABroped. Auc. KaH..
ropuz. Hayk. Pocros u//1, 2008, c. 8, 11.

12 Wolf, M., Sachenrecht. Munchen, 2006. Rn. 160. S. 76; Hutte
F., Helbron M. Sachenrecht I. Mobiliarsachenrecht. Bremen,
2005. Rn. 133, c. 44.

13 AnnaxsepaueB C.C. I'paxxaganHckoe mpaBo ApepOaiiaHcKoit
Pecny6nuku. Y. 1. Ilepsas kuura. baky. /lurecra, 2001, c. 137.
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€CTECTBEHHON CTOpPOHE BIAaJCHUS, BBIACIAET BO
BIIaJICHUM €ro €CTECTBEHHYIO U IMPaBOBYIO CTO-
POHBI ¥ MIPUXOAUT K CIEAYIOUIEMY OIpeJIelICHHIO:
BIIaJIECHWE — OTO NPU3HAHHBIE BHEINTHUM MHPOM
BJIACTh ¥ KOHTPOJIb JIMIIA HAJI BEI[bIO, OCHOBAHHBIC
Ha TaKOM €€ TOJIOKCHUH, KOTOPOE SIBISIETCS JOCTa-
TOYHBIM W TPAIUIHOHHBIM I 0OecledeHus co-
XPAHHOCTH JJAHHOTO BHJIa BEIISH, B COOTBETCTBUU
C ycioBHsAMH 000pOTa W BO33PCHUSIMH OOIIECTBA.
Uro kacaeTcs OompeaesIeHUs MPaBOBOW GOPMBI BiIa-
JICHUS, TO TOMBITKH JaTh YHU(PUIHPOBAHHOE OII-
penenenue oOpeyeHbl Ha POBAJ MO TOW NMPUUYUHE,
YTO Ka)k/I0€ TPABOBOE OCHOBAaHUE BIIAJICHUS UMEET
cnenupuyeckoe conepxkanue u 3amuty't. Kpome
TOTO, CIIOKHOCTh B (JOPMYJIIHMPOBAHUHN TAKOTO YHU-
BEPCAIIBHOTO OIpENENIeHUs] CBs3aHa C HAJUYUEM
MOHATHUS BJIAJCHHUS KaK IPaBOMOYUSI, BXOJSIIECTO
B CY6BCKTI/IBHOC rpaXxgaHCKoOC IpaBoO, U BJIaACHUIA
KakK (haKTHIEeCKOW CBS3M JIUIIA C BEUIIO.

[IpaBoMoume BiajgeHUsS SBISETCS HEOThEMIIE-
MBIM HeTepeJaBacMbIM JJIEMEHTOM IpaBa coOc-
TBEHHOCTH, KOTOPBIIl MPUCYTCTBYET B HEM BCEr/a,
Jlaxke TOTJa, KOoTJa COOCTBEHHHMK BEIH IepenacT
ee 10 JIOTOBOPY WJIM MHOMY OCHOBaHWIO (M Jaxe
KOT/Ia HE CYUIeCTBYET OCHOBAHHWS IJIS IEepeaadn).
CrnenyeT 3aMeTHTh, YTO NpPHU Iepelnadye BEIlH, €€
yTpare U T. 1. COOCTBEHHUK JHUIIAETCSA BJIAJACHUS
Kak (pakTa, Kak Tela BIaJeHUs, T. €. OH JINIIAETCS
HEMOCPEACTBEHHON CBs3U ¢ Belblo. Kak yxe ot-
Me4alloch, PUMCKOE IMpaBo JOMYyCKallo BiIajcHUE
TOJBKO BOJEH, korma corpus possidendi orcyrc-
TBOBajJ. B 3TOM ciydyae ompezensioniee 3HaUeHUE
HWMeEJIO HE TeJOo BJIaJeHHUs, a OTHOUICHUE JHUIa K
BEIIW, T. €. BOJIEBOW MOMEHT BIajeHHs, Oimaromaa-
Psl KOTOPOMY Yy COOCTBEHHHUKA, MTEPEJABIIEro BEllb
JIpYroMy JUIy, cOXpaHsieTcs: Baagenue. Dakt, 4To
B cilydYae Iepeiadyd BeImHW y KOHTpareHTta cobc-
TBEHHHUKA (MJIM WHOTO IOJIy4YaTelisi BEUIU 10 BOJIC
COOCTBEHHUKA) BO3HUKAET BllaJ[CHHE, MOKHO pac-
CMaTpUBaTh KaK pe3ylbTaT OCYIIECTBIEHHS €ro
NpaBOMOYMS BiIaJCHUA. braromapsi pa3aBOCHUIO
MOHATHUA BJIAJCHUA HAa MMPAaBOMOYHNEC COOCTBEHHHKA
1 Ha aKT CTAaHOBHUTCS BO3MOXKHOM mepenada Benu
C COXpaHEHHMEM cTaTyca Biajeibla 3a COOCTBEH-
HUKOM W TIpU3HaHUEM B KauecTBE BllaJleliblla TOrO
JIATa, KOTOPOMY TIepeaaHa Bellb.

CyObekToM BIAJICHHS, MO PUMCKOMY IIpaBy,
MOTJIO BBICTYIATh JIUIIO, CIIOCOOHOE MPUOOpEeCcTH

14 I'paxxnanckoe npaso. [Tox pex. E. A. Cyxanosa. T, 2. M., 2005,
c. 37.

17151 ce0st UMyTIeCTBeHHBIE TpaBa. B cBsI3m ¢ aTHM
pa0bl He MoK ObITh Biagenbiiamu (10 KOctuamna-
Ha 3TO TpPaBUIO KacaloCh TaKXe M CBOOOJHBIX
MOJBJIACTHEIX).

B I'K AP Huuero He roBopuTcs O cyObeKTax
Brnaaenus. B cratbe 25 'K AP npu packpsiTun no-
HSITHS MPAaBOCTIOCOOHOCTH TpakAaHWHA UAET pedb
JIUIIb O TpaBaX, KOTOPbIE OH MOXET HUMETh, MPHU
3TOM HHMKAaK HE YUHTBHIBAIOTCS (PaKTUUECKUE COCTO-
sHUsE. OTHAKO, HA HAMI B3I/, COTIIACHO 3aKOHOA-
TEJLCTBY, HEJICECTIOCOOHBIC JIUIla TAKXKe HE MOTYT
UMETh BiajaeHue. Jlemo B TOM, 9TO, KaK yxKe OTMe-
4aJioch, BO BIAJEHUH BaAXHYIO POJIb UTPAET BOJIe-
BO# MoMeHT. [loCKoIbKy BOJISI JiMIla, TPU3HAHHO-
ro B YCTaHOBJIEHHOM IOpSAKE HEIAEeCHoCOOHBIM,
a TaKXe MaJIOJIETHETO B BO3pAacTe 10 CEMH JIET C
TOYKHM 3PCHUS IPABOIMOPSIAKA BOOOIIE HE MPHHU-
MaeTcsi BO BHUMAaHHE, TO MPEACTABISICTCS, YTO
yKa3aHHBIE JINIIa HE MOTYT BJIaJIETh CAMOCTOSATENb-
HO, HEJOCTAaTOK BOJIEBOTO MOMEHTa BO BJIAJCHUU
BOCIIOJTHAIOT 3/1€Ch UX 3aKOHHBIE MPEICTABUTEIH.
Taxoil BBIBOJ MOYHO CI€NaTh TAaKKe U3 COAeprKa-
unus cratbu 324.1. 'K AP, cornacuo xoTopoi cuen-
KOU SIBJISIETCA OJAHOCTOpPOHHEE, ABYCTOPOHHEE MU
MHOTOCTOPOHHEE BBIpaKCHUE BOJIHU, HAIPABIECHHOE
Ha YCTAHOBJICHHE, U3MEHCHUE MJIM NpEKpalleHHE
rpakJJaHCKUX MpaBoOTHOIIEeHUU, ctarhu 28 'K AP
(koTOpas ycTaHaBIMBAaeT BO3MOKHOCTH COBEPIIAThH
ONpeJIeICHHbIC BUJIBI CHCIOK, a, CIelOoBaTeIbHO,
BBIPAXKATh CBOK BOJIO HOPUIMYCCKU 3HAUUMBIM
00pa3oM I MaJOJETHUX, JOCTUTIIHX CEMHU JIET),
a TaKXe HOPM, KOTOPBbIE OTPHUIAIOT BO3MOXKHOCTH
NPU3HAHUS 3HAUMMOCTH BBIPAXKCHUS BOJIU JIUIIOM,
MPHU3HAHHBIM HEJ[€eCITOCOOHBIM.

OO0BeKTOM BIIaJICHUSI BBICTYTAIOT
WHIWBUAYAIbHO-OTNIpeacaeHHbIe Bemu. [Ipeacras-
NgEeTCs, 9TO PUMCKHI NPUHIHI, «TIAe BO3MOXKHA
COOCTBEHHOCTh, TaM BO3MOXHO W BJIAJICHUEY», CO-
XpaHUJ CBOE 3HAUCHHNE U B COBPEMEHHOM TpakJaH-
CKOM TIpaBe. B 3To# CBSI3U NMpe/ICTaBISETCA HEBO3-
MOXHBIM BJIaJICHHE HMYIIECTBEHHBIMU IpPaBaMH,
JOJISIMM y4acTHsl B YCTAaBHOM KaluTaje, aKIUusIMHU
U T. 1., TOCKOJBKY 3/I€Ch HEBO3MOXXHO BBIIBICHHE
Tena BiajgeHuss — corpus possidendi. Bragenue
npaBaMH KaK KaTeropusi MPUHAIJICKHOCTH MpaB
OTIpeJIeIEHHBIM JTHIIaM, 0€3yCIOBHO, CYIIECTBYET,
OJIHAKO HEOOXOAUMO UMETh B BUAY, YTO TPAJIUIIH-
OHHAs KaTeropus BiajlcHUs Oblna pa3zpaboTaHa H
paccunTaHa TOJBHKO JJIS Belllel W HempUMeHUMa K

15 Hosuukuii U.B. Pumckoe npaso. baky, Axgunorisl, 2006, c. 55.
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IIpaBaM KakK K UJ€aJIbHbIM, HEMATCpUAJIbHBIM 00b-
CKTaM I'paxJJaHCKOI'o mmpaBa.

II. Bonpocsl npe3ymMnuuu npasa
€c0O0CTBEHHOCTH BJIaJebLa U Apyrue
Npe3yMIIUN MPaBa cOOCTBEHHOCTH

Kak yxe oTmeuanoch, 3HaUY€HHE BIIaJACHUS KaK
rpaXk1aHCKO-IIPAaBOBON KAaTETOPHHU BEJIUKO B CHILY
YCTAaHOBJICHUSI TIPE3YMITIIMU HAJUYHUs MIpaBa codc-
TBEHHOCTH Ha Bellb e¢ Bianenbua. BoolOumie mpe-
3YyMIIIMSI O3HAYAET MPEIIONIOKEHUE O CYIIECTBO-
BaHWM MJIM HECYII[ECTBOBAHUH KakoTo-1nbo (axra,
0CBOOOJK/1at011Ie€ CTOPOHY OT €r0 10Ka3bIBAHUS IPU
JOKa3aHHOCTH APYTUX (PakToOB, MOCKOJIbKY MEXIY
HUMHU CYHICCTBYCT INMpPUUYMHHAsA CBA3b, IIPOBCPCH-
Hass M IIOATBEpPKIEHHas mpakTukoit'®. Hecmorps
Ha OTCYTCTBHE NPSIMOTO 3aKpEMJICHHS, B COBpeE-
MEHHOM 3aKOHOJATeJIbCTBE MPEe3yMIIHUI0 IpaBa
COOCTBEHHOCTH BJIAJE€JIblla BEIIM MOXHO BBIBECTH
13 00IIero mMpUHLHKNA 3aKOHHOCTU M OMSITh-TaKU
u3 Oosiee oOMIeH Mpe3yMIIIUU T00POCOBECTHOCTH
YYaCTHUKOB TI'Pa)KIaHCKO-NPABOBBIX OTHOLICHUM.
JelicTBUTENbHO, IPU/S B Mara3ud, Mbl He TpeOyeM
OT MpoJaBlla MPEJOCTABICHUS JOKYMEHTOB, ITOJ-
TBEPIKIAIOIINX €ro IPaBoO COOCTBEHHOCTH HA MPO-
JaBaeMble BEILW; BUJIA, YTO JIULO BHIOpaChIBAeT Ha
MOMOMKY BEIllb, MBI TAKXE CYUTAEM €ro COOCTBEH-
HHUKOM, OTKa3bIBAIOIIMMCS OT CBOEIO IpaBa coOCT-
BEHHOCTH, T. €. JULOM, KOTOPOE UMEET MPaBO OCY-
IECTBUTh COOTBETCTBYIOIEE JICHCTBHE.

Takass mnpe3ymnuus 3Ha4UTEIbHO oOJeraer
KU3Hb CyOBEKTaM TpakaaHckoro obopora. OgHa-
KO OHA HE MOXeT OBITh CTOMPOIEHTHON rapaHTHei
TOTO, YTO BJIAACIOLUIUI BELIbI0 HMEET Ha HEe€ KaKue-
TO mpaBa BoOOILIE, YTO OH SIBISETCS, MO KpalHen
MEpE, 3aKOHHBIM BJIaACJIbLUEM BCIIU, IMOCKOJIBKY
nr00as MPe3yMIIUs MOXET OBITh ONPOBEPTHYTA,
OHA CTAaHOBUTCS HEJOCTATOYHOW IJisi HYXI 000-
poTa, TpeOYIOMEeTo 3alHuThl CyOhEKTOB TPaKJaHC-
KO-IPaBOBBIX OTHOWIEHUH. CTOJKHYBIIUCH C 3TOHI
npooIeMoii, 00IIECTBO CTANIO0 UCKATh BOZMOMXKHOC-
TH OTrpaguTh Yy4aCTHUKOB o60p0Ta OT BO3MOXHBIX
HEraTHBHBIX IMOCJIEICTBUN ONPOBEPIKEHUS BBIIIE-
Ha3BaHHOU MPE3yMIILHH.

C pa3BuTHeM OOINIECTBCHHBIX OTHOILICHWH, HUX
MIOCTEIICHHBIM YCJIOXKHEHUEM IIPABO, CTAJIKUBASIChH
C HEIOCTAaTOYHOCTHIO CYIICCTBOBABIINX MEXaHMU3-

16 BonoxanuuB.II.KBonpocy o 10puandecKux npeanoaokKeHusx
B COBETCKOM Tpa<laHCKOM IpaBe M Mpollecce. YUeH. 3al.
CBepAIOBCKOTO IopuaAndeckoro naeruryra. 1955. T. 3., c. 94.

MOB, BBIpa0aThIBAJIO BCE HOBBIE CpEACTBA 3alllH-
Thl YUYaCTHUKOB TPaXKJaHCKOr0 000poTa M CamMoro
000poTa B IEIIOM.

Tak, B OTHOIIEHWH HEIBWKHMEIX BEIIECH Kak
0COOBIX O0BEKTOB TPaXKJAAHCKOTO 000pOTa, 4YTO
CBSI3aHO C OCOOCHHOCTSIMH MX MPUPOIBI, TEHCTBO-
BaJIM CIeIHalbHbIe TpaBuia. B mopeBomonmoH-
HOM TpaxXJJaHCKOM TmpaBe Poccuiickoii umnepuu,
YaCcThI0 KOTOPOW SBISUIMCh W CTpaHbl HOKHOTO
KaBxkaza, cymecTBoBana cnennajgbHas Mpoleaypa
BBOJIa BO BJIAJICHUE M 3aKPCIIICHHUS.

dopMupoBaHHE OCOOBIX MPaBUI HAIMPABICHO,
MpEekJie BCEro, Ha 3alIUTy TPETHUX JIWIl, a TAKKE
Ha MpEJOTBpaIlleHUE BO3MOXKHBIX 3JI0ynoTpeoie-
HUW CO CTOPOHBI NPaBOMOYHBIX JIUI. B KOHIlE KOH-
II0OB, TaKHE€ MEPHl MPEATPUHUMAIOTCS TTPABOM IS
3aIIUTHl HYXKJ 000poTa.

B 3amagnoii EBporie mosBIsSIOTCS TTO3EeMETbHEIC
KHUTH, KOTOpble (HUKCHPYIOT TpaBooOiIamarens
B OTHOIICHUM KOHKPETHOTO UMYyIIeCcTBa. Takum
06pa3zoM, 0OIIECTBO MBITAETCS 00ECNEeUuTh CyOb-
€KTOB TPaXIaHCKOTO 000poTa OIpeneIeHHBIMH
JOTIOTHUTEIbHBIMKU TapaHTus IMu. [ns mpaBooo-
JajaTeNiss 3TO O3HAdaeT, 4YTo 0e3 ero ydJacTus B
MO3eMeTbHONW KHUTE TN KaKOM-THOO ee 3aMeHH-
TeJie HE IMOSBHUTCS 3alKCh O IEpexojie MpaBa Ha
NPUHALICKANTYI0O €My Bellb. J[JIs KOHTpareHTOB
mpaBooOIagaTelNIs U TIOOBIX HHEIX TPETHUX JIHUII 3a-
MHCh B MO3E€MEIbHON KHHUTE BBHITIOIHSACT (QYyHKIUIO
MOATBEPHKJACHHUS MIpaBa Ha BEIllb.

[locternmeHHO TO3€MENbHBIE KHHUTH, KOTOpBIE
BEJIUCh Ha MECTaX, 3aMEHSIOTCS €JUHBIMHU peec-
TpaMu NpaB Ha HEJIBUIKMMOE UMYIICCTBO, a TakK-
e peecTpaMu, B KOTOPBIX OTPAXXAIOTCs CAEIKHU C
HUM. PeecTp uMeeT cMBICI TOJBKO B TOM CiIydae,
KOTJla €My MOXHO J0BEepsAThb. B CBsA3M ¢ 3THUM Ha
MEepBBI IUIAaH BBHICTYINAIOT Takue (QYHKIUU BeJe-
HHs peecTpa Kak ero o(pumuaibHOCTh M JOCTO-
BepHOCTh. Kpome TOTO, MOCKOIBKY OIHOW WH3
3a/ad BEJEHHUS peecTpa sABIseTcs obecmedeHHe
CTa0OMJILHOCTU TpaxkJaHCKOTO oOopora, mpeno-
TBpalleHuEe HeJO0OPOCOBECTHBIX JeHCTBUN CyOh-
eKTOB, obOecreueHne HHPOpMAIIHEH 3auHTEPECO-
BaHHBIX TPEThHUX JIMI[, TO HEMaJOBaXHYI POJIb
urpaetr takxke (QyHKIHS NyOJUYHOCTH peecTpa.
CBeneHUs peecTpa AOJKHBI OBITH OTKPBITH IS
KaXXJIOTO JKEJaIIIero.

Tem HE MeHee HAJIHUIIO BO3MOXXHOE CTOJIKHOBE-
HHE JIBYX NMPE3YMIIANA: TOCTOBEPHOCTH peecTpa u
npaBa cOOCTBEHHOCTH BJIajieiblia.
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PaccmoTpuM nBe BO3MOXHBIE CUTyaluu KOH(-
JIUKTA.

1. B peectpe B kauecTBe nmpaBooOiaaaress 3Ha-
YUTCS JIUIO0, KOTOPOE HE BiajieeT BENIbl0, — He-
100pOCOBECTHBIN MPUOOPETATENb.

2. HcreueHue cpoka HCKOBOW JIaBHOCTH JJIs
MIpU3HAHUS ITpaBa COOCTBEHHOCTH 32 COOCTBEHHH-
KOM, YTPaTUBIIHUM BJIaJICHHE.

Heobxonumo yka3aTh, YTO B OTHOIICHHH HMY-
mecTBa, JJISi KOTOPOTO yCTAaHOBJIEH OCOOBIM TO-
psanok ukcanuu mpaB Ha HEro, MPE3yMIIIUs 3a-
KOHHOCTH HallMYHOTO BJIAJCHHUS OTCTYMAeT Mepes
npesymiuueil mocrtoBepHoctu peectpa. Caene-
HUsI, COAepKalluecs B peecTpe, Oojiee BECOMBIH
apryMeHT, 4YeM yCTaHOBJICHHE (akTa BIaJCHUS,
OJIHAKO, HECMOTpPs Ha yKa3aHHOE, BIAJEHHE MO-
JKET ChIrPaTh HEMAJIOBaXHYI pPOJb, HAPUMED, B
JIOKa3bIBAHUHM HEJOOPOCOBECTHOCTH 3HAUYAIIETOCs
B peecTpe mpaBooOmagarens. Ilo Hamemy mpen-
CTaBJICHUIO, €CIIU JIMIY, YKa3aHHOMY B peecTpe B
KadecTBE MpaBooOmamaress, OyaeT MNpeabsIBIcH
BUHJIUKAIIMOHHBIN HCK, B OCHOBAaHUU KOTOPOTO Oy-
JeT OTUYXJCHUE BEIIM HENpPaBOMOYHBIM JIHILIOM,
a OTBETUMK OyleT cchlIaThcs Ha CBOKO J00poco-
BECTHOCTh, TO JOKa3blBaHHE OTCYTCTBHS (pakTa
nepegayd BEIIM OT MPOJaBla K MOKyHaTelto Oy-
JET CIYXHUTh TMOATBEPKJACHUEM HEI00pOCOBECT-
HOCTH CTOPOHBI TAKOHW CIEJIKH, KOTOpasi, HECMOTPS
Ha CBOIO HEJIEHCTBUTENLHOCTH, BJICYET MPaBOBBIC
MOCJICACTBHUA B BUAC BO3HUKHOBCHHA IIpaBa CO6-
CTBEHHOCTH B KayeCTBE HCKJIOUEHHUA W3 OO0IIero
NpaBuiia, JIUIIb [PU YCJIOBUHU JOOPOCOBECTHBIX
JIeMCTBUM MOKyIaTes.

TakuMm 00pa3oM, B OTHONICHWH HEIBUIKUMBIX
Belllel (akT BIaJeHHs BEIbIO U 3alUCh B peecTpe
npaB Ha Hee YPPEKTUBHO JOMOJHSIOT APYT APYyra.
PeecTp He coBcem 3amMeHUI cCOOOW BiameHUE IS
uesneil onpeaenaeHus npaBoobnagarens. Bnagenue,
XO0TA Ha HepBBIﬁ B3I U E€peCTacT UrpaThb poOJib
MPEe3yMIIIIUN TpaBa COOCTBEHHOCTH BIIaJENbIIA,
OJIHAKO MMEET 3HaueHue sl ONpelesieHHs 100-
POCOBECTHOCTH JIMIIA, YKa3aHHOTO B peecTpe B Ka-
gecTBE IpaBooOIamares.

Hpyras BO3MOXHas CUTyalusi MTPOTHBOPCUYUS
JIBYX TPE3YMIIIUH CBsi3aHAa C MCTEYCHUEM CpOKa
HMCKOBOW MaBHOCTH JJIs1 BOCCTAHOBIICHUS BIaJACHUS
cobcTBeHHUKA. YTO B TAaKOM cilydae MNPOUCXOAHUT C
Bembio? OHa BeIOBIBaeT 13 oOopora? [Ipencrasis-
€TCsl, YTO €CJIM BeIllb U BHIOBIBAET B JJAHHOM Cllydae
u3 000poTa, TO JULIbL BpEMEHHO, 10 TeX MO0p, MOoKa

BIIajieJIell IO TaBHOCTH HAa CTaHET COOCTBEHHHKOM
BCILM, WJIM MPAaBO COOCTBEHHOCTH HMHBIM 00pa3oM
HE BO3HUKHET y JpYyToro Jjuia (Hampumep, npaBo
coOcTBeHHOCTH Ha O€CXO3HBIE BEIH, HAXOKY).

[lpuHnUMNManbHO WHasi KapTHHA CJIOXKHIACh C
MMYIIeCTBEHHBIMU TpaBamMu. C pa3BUTHEM pBIH-
Ka 3TOT BHJ TOBapa IpHOOpeTaeT Bce OONBITHI
yIeJIbHBIN BEC B CUIIY II€JI0TO psijia IPUYUH, HE T10-
CIeTHUE M3 KOTOPBIX yA0OCTBO M ONEPATUBHOCTH
pacmopsDKeHHsT HWMYIIECTBEHHBIMH TIpaBamMu. B
cepe o0opoTa UMYIIECTBEHHBIX MpaB OOMECTBO
Tak)ke CTOJIKHYJIOCHh C MpoOiieMoi HeoOXoaumoc-
TH 3aI0UTHl KaK CaMUX MpaBooOiamareneid W uX
KOHTPAareHTOB, TaK U 3aMHTEPECOBAHHBIX TPEThUX
nun. ITo 3Toi mpuymHEe B OTHOUIEHHH BCE OO0Jb-
IIero KOJMYeCcTBa UMYIIECTBEHHBIX MPaB BEIYTCS
peectpsl. IlpencraBusiercsi, 4TO B JaHHOM ciydae
HE0OXOAUMOCTh peecTpa o0O0yCIOBIEHA HMEHHO
HEBO3MOKHOCTBIO HHOTO crioco0a (hMKCAIuH MMpas,
JNOCTYITHOTO I TPEThUX JIuI. Beap Biiagenue s
Belllel BBIMOJHICT (PYHKIIUIO MHIAUBUIyaTU3aIHU
Bemy, e€ OObEKTHMBH3AIlMH BO BHENIHEM MHpE,
crnoco0a yCTaHOBJICHUSI MPUHAAJIEC)KHOCTH BEIIH, C
IMIOMOIIBIKO KOTOPOI'o TPEThbHU JIMIa MOT'YT IHOHATH,
KTO sIBISIeTCSA TpaBooOmamareneM. B oTHomeHWn
K€ UMYIIECTBEHHBIX MpPaB Takas 00bEKTUBU3ALIHS
C TIOMOIIBIO BJIAJCHUS HEBO3MOXHA B CHIIy HpH-
poxast aToro siBneHus. [loaToMy 00mIecTBO MBITAET-
Csl HAMTU HEKUE CyppOoTaThl, KOTOPHIC BBOJIUIN OBbI
00BEKTHI, CIOCOOHBIE K 000poTy, B 000poT. [Ipen-
CTaBJISETCS, YTO B 3TOM CMBICIIE PEECTp MPaB SIBIA-
€TCsI CyppOraToM BJIaJICHUSI B OTHOILIGHUH BEILEH.

Te xe cooOpaxeHHUs MO TMOBOJNY 3HAUCHUS pPe-
ecTpa KacalwTcsa W UCKITIOYUTEIbHBIX MPaB, €CIIH B
OTHOLIEGHHM HX OH Benercs. [IpeacrasisieTcs, 4To
peecTp 3/eCh UrpaeT Ty e Polib, YTO U BIaJCHUE
JUJIsL BeUei.

Xorenoch OBl cpa3y OrOBOPHUTHCS, YTO BEACHUE
peecTpa B OTHOUWICHUHU IIPpaB ABJACTCA JIMIUIb aHa-
JIOrOM BJajeHUs A Beued. OIHaKo 3TO HE O3Ha-
4aeT, YTO K IIpaBaM MOTYT MIPUMEHSThCS MIPaBUIIA O
MpaBOBBIX MOCJICACTBUAX BIIaACHUA, KOTOPBIC IIPpHU-
MEHHUMBI K BEIIaM, B YaCTHOCTH IMIPaBUIIa O TPUOO-
peTraresnbCKOi JaBHOCTH.

III. Baagenue u cOOCTBEHHOCTDH

PumMckue opucTbl yTBEpXKIanau, YTO BIaJCHHUE
HE HMEeT HHYEero oOIero ¢ CoOCTBEHHOCTHIO.
JleficTBUTEIFHO, 3TO OBLIM JBa COBEPIIECHHO pa3-
HBIX UHCTUTYTAa, KOTOPBIE 3alIUIIAJIHUCh PA3TUYHBI-
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MH MPaBOBBIMHU CpejJcTBaMH. TeM He MeHee Blia-
JE€HHE UMEET MHOTO CXOKEro ¢ COOCTBEHHOCTHIO.
NMeHHO mMO3TOMY KOHQIMKT MEXIY dTUMH JIBYMS
HHCTUTYTaMHU T'PaXKJaHCKOTO MpaBa Mmoja4ac HOCUT
TaKo# OCTPBIH XapaKkTep.

P. Hepunr Ha3biBand BiaJIeHUE BUJIUMOCTBIO
cobcTBeHHOCTH. Eciim jpomyckaercs: 3amiuTa BU-
JUMOCTH COOCTBEHHOCTH, HEMPABOMEPHBINA Bila-
JeJiel] TakKe MoJydaeT 3alUTy HapaBHE C JPYTHU-
MH BIaJeNbIlaMH J1axke TPOTHB coOcTBeHHMKA. Ha
3TOM OCHOBAHHH HE CJICIYET CMEIINBATH BIAJCHUE
¢ cobctBenHocThio. Kak nmucan P. Uepunr, 3amu-
Ta BIIAJICHUS €CTh HE MpeIHaMEpeHHas IeJb WH-
CTUTYTa, HO JIUIIb HEOOXOJUMOE €ro MOCJeCTBUE,
HEOTpa3uMoe 3JI0, I[EHOH KOTOPOTO MOKYMarTCs
€ro BBIFOJHBIE CTOPOHBIL. !’

B Hacrosimee BpeMs KOHQJIHKT COOCTBEHHOCTH
U BJIaJCHUSA TaKXKEC HUMECT MECTO. KOH(l)J'II/IKT 3TOT
T. H. CadponoBa xapakrepusyeT Kak MpOTHBOCTO-
STHUE YCTOWYHMBOCTH MpaBa U AUHAMHUKHU T'PaKIaH-
ckoro obopora.'® TIpobiema 3Ta MOPOKAEHA BO3-
MOXHOCTBIO PacXOXJCHUS COOCTBEHHUKA M Blia-
nenpla (0COOCHHO B CBETE MPE3yMILHUH HAJTUYUs
nmpaBa COOCTBEHHOCTH Yy BIIafieniblia). Bo3Hukaet
CJIOKHBIH BOMPOC: YbHM MHTEpPECaM OTIATh Mpe/-
MOYTEeHNE — CYOBEKTUBHOMY IpaBy, oOecre4yunBa-
€MOMY TPABOMOPSIIKOM, WU TPaKJIaHCKOMY 000-
poty?

B pumMckoM mpaBe BHHAMKAIMOHHBIA HCK HE
HUMECJI HUKAKHNX OFpaHI/I‘IeHI/Iﬁ, BCIIb MOIJIa OBITH
U3bATa y JIFDOOT0 IHIA, MOJYyYHBIIErO BEIlb OT
HETPaBOMOYHOTO Jinia. TakuM o0pa3oM, pUMCKoe
MpaBoO OTJABAJIO MPEANOYTCHUE MIPABY.

PasBuTHe HOPUCTIPYACHIMH JTOKA3bIBACT, YTO Ha
caMOM Jelie IpaBy HeEoOXoIuMbl Ooliee rubkue,
KOMIIPOMMCCHBIC KOHCTPYKIIMH, IOCKOJBKY COO0-
JIIOJICHUE YHCTHIX HAcal0B TEOPUH NIpaBa He BCerna
COOTBETCTBYET MNOTPEOHOCTSAM JACHCTBUTEIBHOCTH,
HWHOIrJa MpUBOAUT K €HIC XyAUIMM pe3yjibTaTaM C
TOYKH 3peHHs OallaHca HHTEPECOB YYAaCTHUKOB
rpaxkJaHCKOTo 00opoTa.

CoBpeMeHHOE
WMEHHO W3 TMpHHIMNA OanaHca, KOMIIPOMHCCA
HHTEPECOB CYOBEKTOB TPAXKIAHCKOTO Mpasa, Ha
OCHOBAHHMH KOTOPOTO HEMCUKHMHU YUCHBIMH 6])1.]'[
paspabortan npuanun «Hand muss Hand wahreny,
00OCHOBBIBAKOIIUN BO3MOXHOCTh OTPaHHYCHUS

3aKOHOAATCIIBCTBO UCXOoaUuT

17 Uepunr P., Teopus Bnanenus. Ilep. c. nem. Cno., 1896, c. 65
18 Cagponona T.H. [IpoGiemsbl BiiajiecHHUS B I'PaklaHCKOM IpaBe.
Asroped, Caparos, 2002, c. 17.

BUHJAWKAIIMA W BO3HUKHOBEHHUS TpaBa COOCTBEH-
HOCTU Yy A00pocoBecTHOTO mpuobperarens (Tod-
Hee, BOSHUKHOBEHHUS THUTYJa BIIAJICHUS Yy J00ODPO-
coBecTHOTO mpuobperarens). Kpome Toro, meirsim
obecneueHus OajlaHca HHTEPECOB CHOCOOCTBYET
yCTaHOBJICHHUE
JABHOCTH, 3allUTa HHTEPECOB BIAJCNbIIa B OTHO-
mIeHud OeCXO03HBIX BEILIel; MpegocTaBieHue aA00-
POCOBECTHOMY BIaJlelbIly MPaB Ha TUIOJBI U JJOXO-
Jbl, CBSI3aHHBIE C AKCILTyaTallue 4y ol BEILH.

Brnanenue, 3aHuMasi aHTAarOHHUCTHYECKYIO IO-
3UILMIO 10 OTHOIIEHWIO K TMpaBy COOCTBEHHOCTH,
MOpoil MOXeT B0O3001anaTh HAJ HHUM, HPH 3TOM
«BiIajenel, B3SABIIMNM BBEPX HaJ COOCTBEHHUKOM,
nepeHuMaeT posib nociearero».'’ Takum ob6pa-
30M, aBTOp JiellaeT BHIBOJ O TOM, 4TO BJIaJICHUE,
HENPOU3BOAHOE OT MpaBa COOCTBEHHOCTH, BCE
OYEeBHUHEE TATOTEET K Hemy.?’

WHCTUTYTa TpHOOpeTaTenbCKOn

IV. IIpo0sema ABOWHOIO BJIaJieHUS

Bomnpoc uzsectHoro pycckoro nusuiucta 0. K.
Toncroro o ToM, ocTaeTcs I COOCTBEHHHK BIa-
JIeNbleM MpU cAadye UMYyHIecTBa BHAEM, KaK Ham
Ka)XXeTcsd, HEe YTparull CBOEHl akTyaJlbHOCTU. B
MOWCKaX OTBETa HAa 3TOT BOMPOC MBI HEMUHYEMO
BO3BpallaeMcsl K JICJICHUIO BIAJCHUS B PUMCKOM
MpaBe Ha BJIaJ€HUE U ep’)KaHue, a B COBPEMEHHOM
T€PMaHCKOM TPaKJIaHCKOM IIpaBe — Ha CaMOCTO-
SITEJIbHOE W HE3aBUCHMOE, HENOCPEACTBEHHOE U
OTIOCpE/IOBaHHOE.

Ecnu B puMckoMm mpaBe y BemIy MOT OBITH TOJb-
KO OJMH Biajenel (Ipud 3TOM, OAHAKO, PUMCKOE
MpaBO MPHU3HABAJIO HAa CaMOM Jieje BO3MOXXHOCTh
JNBOWHOTO BIAZIEHHWS B OIpPEAEICHHBIX CIydasX,
NpHU3HaBasi HAJIUYKE BIAJCHUS Ha CTOPOHE 3aJI0r0-
JepIKaTes, mpe-Kpapucra, CeKBecTpa, IMPUTEBTA,
cynepdunmapus), To B JadbHEHIIIEM ITUBUINCTUKA
OTCTYIIMJIa OT 3TOTO KECTKOro mpasuia. Opunu-
YECKHUEC IOCICACTBHUA B BHUAC 3alllUTHI BJIAACHUA
HACTyHalT Takxke W Ans jAepxkareneil. OgHako
JI0 CUX TOpP TOJBKO BJIajeiel, 0 TEPMHHOIOTHHU
puMcKoro npasa (T. €. BIaAeromuil ais ceds, a He
IUIsL IPYTOTO NWIa), MOKET PETeHA0BaTh HA TIpe-
oOpa3oBaHue BiaJcHUS B MPaBO COOCTBEHHOCTH,
B CBsA3U C 4YEM T'OBOPUTH 00 OTMHUpPAaHUU PUMCKOTO
pa3aeneHus He MPUXOTUTCS.

19 Matren VY., CyxanoB E.A., OCHOBHbIC MOJIOXKEHHUS TMpaBa
cobcTBeHHOCTH. M., 1999, ¢.120.

20 [IpoGnembl BiaJeHWs B TpaxKJaHCKOM ImpaBe. ABToped,
Caparos, 2002, c. 17-18.
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Bo3nukaer Bompoc, kKak 3Ta mpoodeMa pemnraeT-
Cs B 3aKOHOAATENILCTBE, KOTOPOE HE MOJb3yeTCd
HUKAKUM TEPMHUHOJOTHYECKUM JEJICHUEM B OTHO-
IIEHWW KaTerOpWH BJIANCHUs, ToJpa3yMeBas Bia-
JICHUE T0J] JIIOOBIM ITOJIOKEHUEM HaJMYUs BIIACTH
JIMIA HaJl Belbio. Jlumaercs 11 COOCTBEHHUK, IIe-
penaBIInii BeNlb apeHAATOPY UIH HHOMY TPETheMY
JIUIY, CBOETO BIaJACHUA?

[IpuxonuTcss OTBETUTH HA ATOT BOMPOC OTPHUIIA-
TeabpHO. J[eJlo B TOM, 4TO HEJIb3s1 CMEIINBaTh Bjia-
JeHUE C OPOCTBIM COMPUKOCHOBEHHUEM C BEIIbBIO.
Jns BmameHusi, KpOME TAaKOTO COMPUKOCHOBCHUS,
HEOOXOMMO TaK)Ke HaJW4YHhe BOJIU OCYIIECTBIATH
KOHTPOJb HaJ BEIIbIO, OTPaXJIaTh BEIIb OT Bjac-
TH TPEThUX JIHUI. Boys BiageTh NOMKHA OBITH W3-
BECTHA TPETBHM JHIaM, KOTOPHIE BOCIPUHUMA-
IOT COOCTBEHHHMKa B KayeCTBE BJjajeiblla BEIIH.
[Ipuyem mpu notepe corpus possidendi Bmangenen
BOBCE HE€ JIMIIAETCSA BIIAJICHUS, €CIH XO0YeT OCy-
MIECTBIATh BJaJCHHWE B OTHOIICHHWM BEIIM. OJTa
BOJISI 9aCTO JOMOJHSET W 3aMEHSIET MPOCTOE CO-
NpUKOCHOBeHHE. IMEHHO TOATOMY COOCTBEHHUK,
NepeaaBlInil Belllb B apEHIY, BOBCE HE JIMIIACTCS
BEITHO-TIPABOBBIX CIIOCOOOB 3aIUTHl BIAJCHHS C
MOMEHTa Tmepenadn Bemu apeHgaropy. CoOcTBeH-
HUK MPOJOJKACT YUYUTHIBATh IMEPEIaHHYIO BEIlb
B CBOEM XO3SHCTBE, B YACTHOCTH, Ha HEM JICKHUT
00513aHHOCTD yIJIaYWBaTh HAJIOTH HA UMYIIECTBO H
HecTH Opems.

To 006CTOSITENHCTBO, UTO 3aKOHOAATENH pasrpa-
HUYWUBAET PAa3IMIHBIX BJIAJCIBIEB, XOPOIIO IPO-
cinexuBaercd Ha npumepe crateu 1108.2 'K AP,
peayCcMaTPUBAIONIEH OTBETCTBEHHOCTh 3a BpE,
MPUYUHEHHBIN JIE€ATEILHOCTHIO, CO3/at0IIEeN MOBBI-
LHICHHYIO OMACHOCTh Ajs okpyxawomux. CornacHo
YKa3aHHOW HOpME, BJajejell MCTOYHHUKA IOBBI-
IMIeHHOW OIMAaCHOCTH HE OTBeJYaeT 3a BpeHd, IpH-
YUMHEHHBIA 3TUM HCTOYHHKOM, €CJIH JOKaXKET, 4TO
HCTOYHMK BBIOBLI M3 ero 00JiajlaHusl B pe3yJibTaTe
MNPOTUBONPABHBIX ACHCTBUN Apyrux aul. B Takux
cllyyasix OTBETCTBEHHOCTh 3a BpE€l, NPUUYUHCH-
HBI MCTOYHUKOM TOBBIILIEHHOW OMAaCHOCTH, HECYT
JIWIa, TPOTHBOIIPABHO 3aBJIAICBIIHE UCTOTHUKOM.
[Ipu Hanuuuu BUHBI BIaAeablla UCTOYHHUKA MOBBI-
MICHHOW OMACHOCTH B MPOTHUBOIPABHOM HU3BSITUH
9TOTO MCTOYHHKA M3 e€ro o0jaJaHus OTBETCTBCH-
HOCTH MOXET OBITH BO3JIOKE€HA KaK Ha Blaleib-
11a, TaK W Ha JHUI0, MPOTUBOIIPABHO 3aBJIAJICBIICE
MCTOYHUKOM MOBBIIICHHOW OMAaCHOCTH. B maHHOM
cllydyae MOXKHO YCMOTPETh Cpa3y ABYX BJaJlCNbIICB

OJTHO BeIu: Biajiener] — obiamareiab CyObeKTUB-
HOTO T'Pa)KJJaHCKOTO IpaBa Ha BEIIb - U HE3aKOH-
HBIA BJaJeNiel], B pe3ylbTaTe MPOTHBOIPABHBIX
JNIEUCTBUH  KOTOPOTO
ONACHOCTH BBIOBIT M3 OONamaHus (3aMeTuM, 4TO
3aKOHOJIaTeJIb UCII0JIb30BaJl HMEHHO 3TOT TEPMHUH,
a HE CJIOBO «BJIaJICHUEY, MOAYCPKUBAS TEM CaAMbIM
Pa3HUILY MEXIAY dTUMH JBYMsI IOHSITUSIMU).
3aKOHOJaTeAbCTBO [epMaHUM pa3peuiniio mpo-
OiieMy BIaJCHUS OJHOW BEIIbIO HECKOJIbKUMHU
JIUIaAMHA TYTEeM KOHCTPYHPOBAHHS MOJEIH MHO-

NCTOYHHUK IMOBBIIICHHOM

TOCTYIIE€HYATOI'O BJIaJICHUA. TaK, HCITOCPCACTBCH-
HBIA Biazesel, NOJyYHBIINN Bellb OT COOCTBEH-
HHUKa WJIM MHOTO ONOCPEAOBAHHOIO BIAAEIbIA,
TaKXKXC€ CTAHOBUTCA TaKOBBIM,
Bemp najee Tperbemy auny (§ 871 'epmanckoro
rpaxaanckoro ynoxenus (mazee — I'T'Y)). Eme
N. A. ITokpoBCKUN OTMETHJ TMOJIOKEHHUE «OIHO-
ro HaJ APYTUM» pPa3HBIX BIaJeIbleB HAa OAHY U
Ty e Belb.?! BRICTPOUTH Ke CUCTEMY, I'lle TaKhe
pa3Hble BJIAJENbIBI CTOSJIH OBl Ha OJJHOM YPOB-
HE, HEBO3MOJYKHO, MOCKOJIBKY HEBO3MOXKHO yCTa-
HOBHUTbH JiBa OJMHAKOBBIX IpaBa Ha OJHY BEUIb.

€CJIn 1mepegact

Kak ytBepxnan K. II. IToGenonocues, «xorna s
HMEI TpPaBO Ha Bellb, HUKOMY HE MOXET B TO
K€ BpeMs NMPUHAJJIe)KaTh NOJ00HOE MPaBO HA Ty
ke Bemb».?? TIpeacTaBisieTcss B JaHHOM cliydae,
YTO aHAJIOTHS C BEH[HBIM MPaBOM BIIOJHE yMeC-
THa, MOCKOJIBKY BIIaJICHUIO TaK XKe, KaK U Bell-
HOMY IpaBy, CBOMCTBEHHBI IPU3HAKHU OTCYTCTBUS
HEO0OXOUMOCTH OOpalleHuss K MOCPEIHUKY IS
ero ocyuiecTBiIeHUsA. Biagenue Tak ke, Kak U
BEIIHOE TPaBO, XapaKTepH3yeT HEMOCPEICTBEH-
HYIO CBSI3b JIUIA U BEIIH.

WNnaye 00CTOUT A€0 C CUTyalMel «roJoro mpa-
Ba», KOTJa JINI0 00JaiaeT MpaBoM COOCTBEHHOCTH
WU WHBIM THTYJIOM BJIAQJICHUSI, OJHAKO Y HETO HET
BO3MOKHOCTH OCYIIECTBJISITH BllajieHue. Takoe mo-
JIO)KEHHE MMEET MECTO B Cly4asX yTparhl Biaje-
Hus. HanmpuMep, mpaBo cOOCTBEHHOCTH UMEETCS Y
COOCTBEHHHMKA, OJHAKO €My MPOTUBOCTOMUT Biajec-
JIell, OT KOTOPOTO OH HE MOXKET UCTPeOoBaTh CBOIO
Bemb. Tak, cOOCTBEHHHK HE MOXET HCTpeOoBaTh
BEIllb OT JOOPOCOBECTHOTO MPHOOPETATEIISI HIIH 110
HWCTCUCHHH CPOKA MCKOBOW JIABHOCTH OT BIAJEIb-
11a 1O JTABHOCTH.

21 IMokposckuit M.JI., OcHOBHbIE MNpPOOIEMBbl TpaxAaHCKOTO
npaBa. M.,2003, ¢.232-233.

22 Ilo6enonocues K.II., Kypc rpaxnanckoro npasa. CII6., 1896
c.119.



66  10I0K 1/2010

barupos, IlousiTHe 1 rpaXxJaHCKO-IIPABOBOE 3HAYCHUE BIIaJCHHS

B nmpuBeneHHBIX MpUMepax CTaIKNUBAIOTCS MHTE-
pechl JIBYX CaMOCTOSTEIbHBIX BiaJElbIIEB, 3/1€Ch
HCT HUCpapXuu BJIAJCIIBICB. HOCKOHBKY IIpu 3TOM
BO3HHKAeT KOHGIUKT COOCTBEHHOCTH W BIIaJICHUS,
TO BCTAET BOMPOC O TOM, KOMY U3 HUX OTJATh MPe/I-
nourenue. Ecau PUMCKOC IpaBO B CJiy4yac BUHAU-
Kalli¥ TPU3HABAIO TMPHOPUTET CYOBEKTHUBHOTO
npaBa 0e3 ydeTa HapyIICHUs HUHTEPECOB JPYTUX
YYaCTHHUKOB TPaxXJIaHCKOTO 000poTa, TO COBpe-
MEHHOE€ 3aKOHOJATeILCTBO OT/AaeT MPEeANoYTEeHIE
HHTEpecaM 000poTa, ero CTaOMIbHOCTH, HaXOMs
KOMIIPOMMCCHBIC PEIICHUS 3TOU MPOOJIEeMBI.

Takum 0Opa3om, KOHPIUKT BIaACIbIEB HE SIBIIS-
€TCsl CTOJIb HEPa3PEUIMMbIM, KaK 3TO MOXKET IOKa-
3aThCS Ha TMEPBBIN B3MISA. 3aKOHOAATEIBCTBO XOTS
Y HE 3aKperuisieT HOPMaTHBHO KOHCTPYKITHIO JIBO¥-
HOTO BJAJCHUsS, KaK 3TO CJCIaHO B JPYTHX Ipa-
BOTIOPSIJKaX, TEM HE MEHee, IBHO €€ HCIOJIb3YeT,
NpU3HaBas BIaJAEAbLEM OJHON U TOW K€ BEIIU U
COOCTBEHHUKA, U JIUI0, KOTOPOMY BEIIb IepejaHa.
[Ipu 3TOM Takue BIIaJICibIlbl HAXOJAATCSI B CyOop-
IWHAIUOHHOMN CBS3M, YTO IO3BOJAET yYUTHIBATH
MHTEPECHI U TOTO U JIPYTOro.

Paspemienne xe KOHQIUKTa JABYX PaBHOCTOSIIUX
BJIQJICTIBIIEB 3aBHCUT OT Pa3pelieHHs 3aKOHOIATeNIeM
pOoOJIEMbl TPEANIOYTCHHSI UHTEPECOB JTHOO 3alUThI
CYOBEKTUBHOTO IpaBa, 100 MHTEPECOB JTUHAMHKH H
CTaOMIBHOCTH TpaKIaHCKOTO 000pOTa.

OIHUM U3 JUCKYCCHOHHBIX BOIPOCOB OCTAETCS
BOMpPOC 00 000CHOBAHUM 3aIMUTH BianeHud. Jlemo
B TOM, YTO TPaJWIMOHHO 3aIlHTa MPEI0CTaBII-
JIach BJIAJIENIbIly, HE3aBUCUMO OT HAJWYUs THUTYJA
Ha Bellb. TakuM oOpa3zoM, Jaxe He3aKOHHOE Blia-
JIeHNe MPU3HABAIOCH U MOJTyYajo 3alluTy.

Brnanenue kak ¢aktudeckas BoJieBas CBs3b JIUIIA
C BEIIbI0 JIOJDKHO 3alIUIIAThCA camo 1Mo cebe H3
Cco00pakeHUH M CTAOMIBHOCTH TOJOKEHUS BEIIeH
B OKpYXXalolleil Hac JeHCTBUTEIBHOCTH U U3 CO-
00pakxeHU#l yBaXXCHUS K BOJIC JUUYHOCTH, KOTOpas
BIIaJIe€T BEIMIbIO, a TaK)Ke M3 COOOpaXKeHUH ympo-
IIEHHOM MPOIeAyphl, KOTOPasi MOXET B KOPOTKHE
CPOKH BOCCTAHOBHTBH IOJIOKEHHUE, CYIIECCTBOBAaB-
mee 10 HapyweHus. Ha nepBblid Mi1aH, KaK BUAUT-
Cs, 3/1€Ch BBIXOJAUT (YHKIUS 3alIUThl BIaJCHUS
Kak croco0a mojjepKanus CTaOUIbHOCTH HaTUY-
HOTO IepepacipeneeHus Bemeit.”

B pumckoM YacTHOM IpaBe 3alluTa BlaJCHUS
HOCHUJIa YHHMBEpCaJbHBIM, aOCOTIOTHBIN XapakTep

23 Ilokposckuit M.JI. OcHOBHBIE TpPOOIEMBI TI'paKAaHCKOTO

npasa.

B TOM CMBICJE, YTO OHA HCIOJH30Ballach MPOTHUB
JIIOOBIX TPETHUX JUIl, B TOM YKCJIE U IPOTUB COOC-
TBeHHUKA Bemu. COOCTBEHHUK K€ JUIS 3alUThI
CBOEro IMpaBa COOCTBEHHOCTH (HE BIAJCHHS) OBLI
HaJICJICH BEIIHO-NPABOBBIM (BUHIMKAIIMOHHBIM) U
KOHIAUKIIMOHHBIM HCKaAMMH.

B nacrosiniee BpeMs B CBSI3U C yTpaTOd Biajae-
HHEM CBOEI0 CaMOCTOSTEIBHOTO 3HAYCHHS T'paxk-
JMIAaHCKOE 3aKOHOMATEILCTBO HE 3HAET M CaMOCTO-
SITEILHOM BJIAJEIBYE€CKOM 3alUTHI.
npuoOpeTeHreM JEeTCHTOPAMH CTaTyca Biajelblla
UM TpPEaoCTaBIeHAa BO3MOXXHOCTH HCIIOJIh30Ba-
HHS BEI[HO-TPABOBBIX CIOCOOOB 3amIUTHI TpaBa
cobctBennoctu. Tak, cratea 158.4. 'K AP mpe-
JIOCTABIISIET 3AIIUTY JIOOOMY 3aKOHHOMY BJIaJI€JIb-
ny. CeromHs, Korma TOBOPST O 3alIUTE BIaJeHUS,
B MEPBYIO OYEpEIb MUMEIOT B BUIY BO3MOXKHOCTHU
3alIUTHl 3aKOHHOTO BJIAJIENIbIIa, TPEIOCTABICHHBIC
Ha3BaHHOW cTaThéi. OMHAKO HEOOXOIUMO UMETH B
BUJY, YTO BUHIUKAIIMOHHBIA M HETATOPHBIA HCKU
SIBJISTFOTCS CIIOCO0AMHM 3aIMThI TIpaBa (mpaBa cooc-
TBEHHOCTH ), @ HE PAKTHIECKOTO COCTOSTHHS, KaKO-
BBIM SIBJISICTCS BJIAJICHHUE.

B cBsasu ¢

TakuMm oOpa3om, 3aKOHHBIH Biajaenel, npuoderas
Kk momomu ctath¥ 158.4. 'K AP, 3amumaeTr Biame-
HHE MMOCPEICTBOM 3alUTHI CBOETO IIpaBa Ha BElllb,
AJIEMEHTOM KOTOPOTO SIBIISIETCS BiaJeHUE, Oyab TO
MpaBo, BHITEKAIOIIee U3 JOTOBOpPA WM WHOTO TH-
Tyna (Hampumep, MpaBa MOXKU3HCHHOI'O HACIeIy-
C€MOI'0 BJIaZICHHUA, X03SIMCTBEHHOTO BCACHUA HIHN
OTIEPAaTHBHOTO yIpaBJICHUS). 3aUTUTh K€ MPaBO
Ha BJIaJICHUE MPaBOMOYHBIN CyOBEKT MOXKET C IO-
MOINBIO Pa3JIMYHBIX CPCACTB, UCXOAd U3 TOI'O, Ka-
Koe mpaBo HapymeHo. Tak, COOCTBEHHUKY W HHO-
MY 3aKOHHOMY BJaJeJIbIly TPUHAIIC)KUT BO3MOK-
HOCTbH 3allUTBI CBOUX IpaB NYTEM MPCABABICHUA
BUHJIUKAIIMOHHOTO, HETAaTOPHOTO HMCKOB, MCKOB O
MpU3HAHUU TIPaBa, O BO3BPATE HEOCHOBATEIBLHOTO
oboraiieHus, 3asABJICHUN O IPU3HAHUU HEAEHCTBHU-
TEIbHBIMH (HE3aKOHHBIMH) AEHCTBUH (Oe3meiic-
TBUsI) OPraHOB TOCYAapCTBEHHOW BJIACTH U T. .
CyObeKkT 00s3aTelIbCTBEHHOTO TPaBOOTHOIICHUS
Hajen€H TakXke 0053aTeIbCTBEHHO-IIPABOBBIMHU
crioco0aMu 3alUThl CBOETO IpaBa B OTHOIICHUSIX
C JIUIIOM, MEPEJaBIIUM UJIH OOSI3aHHBIM TIEPEIaTh
BEIIb 10 IOTOBOPY WJIM HWHOMY 00s3aTeIhCTBEHHO-
MY OCHOBaHUIO.

Cratbst 17 'K AP He 3Haer 3amuthl pakTudec-
Kux coctossHui. Iloa neiicTBUe cTaThu MOANANAIOT
TOJBKO CIly4aW HapyHNICHUs CYObEKTUBHBIX I'paK-
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MaHCKUX mpaB. s ciaydaeB, HE MOIXOMSIINX IO
MOHATHE CYOBEKTUBHOIO TPAXKIaHCKOTO IpaBa, Ho,
TEM HEe MeHee, HyKJAIoIUXCs B 3alIUTE CO CTOPO-
HBI IPABOTIOPS KA, IOpUCTIPYIASHIINEH pazpadoTana
KOHCTPYKLIUSA OXPaHsIEeMOro 3aKOHOM HHTepeca. B
CBSI3M C 3TUM BJIaJICHUE, KOTOPOE HEIb3s OTHECTH
K MTOJHOILEHHBIM CyOBEeKTUBHBIM TIpaBaM, HO SIBIIS-
fonieecss IOpUANYECKUM (PaKTOM — COCTOSHHEM,
HyXJaeTcs B 3amute. BctaeT Bonpoc o ToM, B Ka-
YeCcTBE KaKOTO IPAaBOBOTO SBJIEHHS 3allUIIaeTCs,
Hampumep, BIajJcHUE BiaJenblia Mo AaBHOCTU. B.
B. IITaroBa npenmnaraer

KBaNMM(UIIMPOBATH BIAJICHUE B TAaKOM cllydae
KaK oxpaHsieMblii 3akoHOM uHTepec’. M.®. Me-
JIUKOBA OTpenensieT 3aKOHHBIH HHTEepec Kak yc-
TaHOBJIIGHHE MPOCTOM AO3BOJICHHOCTH OTpe/eNeH-
HOTO MOBEJACHUS, KOTOPOMY HMPOTUBOCTOUT JIHUIIb
oOmast ropuauueckas 00s3aHHOCTh YBaXXaTh U HE
Hapymiath ero’.

T. H. CadpoHoBa uzer eme gaibplie U onpeze-
JISeT BIaJeHHE 10 JABHOCTH KaK OTpaHWYEHHOE
BEIHOE TIPaBo2®.

B nanHOM ciydyae XOTeJNOCh OBl COTIIACHTBCS C
kBanuduKkanueil BIageHUs O AABHOCTH, MPEJIO-
)keaHou B. B. IllaroBoi, B kxauecTBe 3aKOHHOTO
untepeca. [Ipeacrapnsiercs, 4To 3aluTa BIagCHUS
110 JTaBHOCTH SIBJISIETCA OTTOJIOCKOM TOW caMoi ca-
MOCTOSITEILHOW TOCECCOPHON 3alllMThl, KOTOpPas
NPUCYTCTBOBajJa B PYCCKOM JOPEBOJIOLHMOHHOM
3aKOHOJIaTeNbCTBE,
Kak (pakKT, 3aCiyKUBAIOIMUN YBAXXEHHUS W 3alIUTHI
co cTOopoHBI mpaBomopsaaka. [IpaBo, B ornuuue
oT ¢aKTa BIIAJCHUS, 3aIUIIAETCS HE C MOMOIIBIO
CIIEIMAIPHBIX BJAJIEIFYECKUX HMCKOB, a C ITOMO-
IO MHBIX MPAaBOBBIX CPEACTB (BHHIUKALIMOHHO-
T'o, HETAaTOPHOTO UCKOB, UCKOB O MPpU3HAHUHU IIpaBa
U T. A.). Bramenen mo maBHOCTH HE MOXET OBITH
npu3HaH oOyajaresieM BEIIHOTO IMpaBa XOTS ObI
IIOTOMY, 4YTO 3alluTa €ro BJIaJACHHUA HOCUT Orpa-
HUYCHHBIH, HEe a0CONMIOTHBIM XapakTep. Bemb oH
OeccuiieH NPOTUB COOCTBEHHUKA MJIM MHOTO JIUIA,
MMEIOIIETO MPaBo Ha BEIlb.

[TockombKy mpaBo B CBOEM Pa3BUTHH IOIIIO 110
MyTH IPUJAaHUsS IETEHTOpaM cTaryca Bllajieiblia, a

BOCIIpUHUMABUIEM BJIAJICHUC

COOTBCTCTBCHHO, U MPEAOCTABICHUA UM BJIaJCIIb-

24 IllaroBa B. B. TurynpHOE BIaseHHE MO POCCHHCKOMY TpakJaH-
ckomy mipaBy. ABroped. auc. KaH. pua. Hayk. M., 2002, c. 42.

25 MenukoBa M.®. Teopuu rocynapcrsa u npasa. baky. Maapudo,
1979, c. 151.

26 [IpoGnembl BiIaJIeHUS B TpaKJaHCKOM IpaBe. ABToped,
Caparos, 2002, c. 11.

YeCKOM 3alIUTHhl, TO HEMHHYEMO BO3HHK BOIIPOC O
KOH(MJIMKTE 3TUX JIBYX JHUL B MpOLEcce O 3aluTe
BiajgeHus. Tak BO3HMKAeT BONPOC O TOM, KOMY
JOJDKHA OBITH BO3BpallleHAa HE3aKOHHBIM BIIAJIEIh-
LeM Bellb B cllydyae 3asBJICHUSA 00 HCTpeOOBaHUHU
BCIIIU U CO6CTBeHHI/IKOM, U ACTCHTOPOM.

B Tepmanuu KOJUIM3US HHTEPECOB HEIMOC-
PEICTBEHHOTO M ONOCPEJOBAHHOTO BIaJEiblLECB
paspemaercss myTéM MpeaOCTaBICHUS BO3MOX-
HOCTH 3alIUTHl BIaJ€HUS U TOMY M Apyromy. B
coorBercTBUM ¢ § 869 I'TY, ecnu Hemocpenc-
TBEHHBIN BJIAACIICI] HE XOUCT UJIN HC MOXET BHOBB
BCTYIIUTH BO BIaJeHNE BEIIbIO, TO OMIOCPEIOBAH-
HBI{ Biajeiel BIpaBe MOTpeOoBaTh MPENOCTaB-
JIeHUs BiajieHus emy camomy. B cuny § 869 I'TY,
OTIOCPEOBAaHHBIA BiIaJ[€IEI] UMEET 3aIUTY TOIb-
KO NPOTUB TPETHUX JIMI, a HEMOCPEICTBEHHBIN
BIIajieJiell UMEET IMpaBO 3alUTHl MPOTHB OIOC-
penoBanHoro Bhanenbna. M. A. IlokpoBckuif,
A. A. Cumonun, M. H. TpenuuslH KpUTUKOBAIU
3TO MOJOXKEHHE W TMPH3HABAIU HEOOXOJAMMOCTH
Mpea0CTaBICHUS BIIaJeIbueCKON 3aIIUTHl TaKXKe
U ONOCPEAOBAHHOI'O BiajJeliblla NPOTHB HEMOC-
peactBeHHoro. Ilockonbky mpu 3amuTe Biaje-
HUS OXpaHSETCS OT BCSAKOTO MPOM3BOJIA U HACH-
nus ompeaeieHHOEe (aKTUYEeCKoe OTHOLICHHE,
TO U OTHONIEHHWE OMOCPEIOBAHHOTO BIajeiblia
JOJDKHO TaKXe OXpaHAThcs. B kadecTBe mpume-
POB MPUBOJMINCH CUTyallMu, KOTJa apeHIaTop B
HapylmieHue AO0TOBOpa apeHAbl pyOHUT mapk mpu
ycanb0e XO03dMHA WM XO3SHH, MOJYYHUB apeH]I-
HYIO IUIaTy, M3TOHseT apenuparopa. llockoibky
MoceccopHas 3alluTa rapaHTHpoBajia KOPOTKHE
CPOKH pPacCMOTpPEHHS CIIOpa, TO B OMHCAHHBIX
CUTyalusaX OHa OBl MOTJIA OBICTPO BOCCTAHOBHUTH
MOJIOKEHUE,
JIOTOBOpA.

B nacrosimee BpeMst 3aKOHOaTEJILCTBO BOOOIIIE
HHUKaK He pelraeT omucaHHylo mpobnewmy. Ilpen-
CTaBIsIETCS, YTO B JAHHOM Cllydae MPHOPUTET
JOJDKEH MMEThb COOCTBEHHHUK, MOCKOJIBKY HMEET
MECTO HapylleHHe yCIOBUN TOTOBOPA CO CTOPOHBI
apeHjaTopa, KOTOpO€ [OJDKHO paccMaTpHBATHCA
KaK CyIlecTBeHHOE, a TpeboBaHHWE COOCTBEHHHKA
00 uctpeboBaHNM UMYIIECTBA SIBISICTCS OJHOBpE-
MEHHO U TpeOOBaHHEM O PACTOPKEHHUH JTOTOBOPA,
KOTOPOE€ JIOJIKHO OBITH PACCMOTPEHO CYIOM B TOM
e TpoIecce, YTO U B MpoIlecce Mo 3al[uTe Bia-
TeHUS.

CYILIECTBOBABIIEE O HapyIIEHUS
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V. 3akiawuyeHue

Wrtak, B OTHONIEHUH BOMPOCA O HOPUIHYCCKOM
NpuUupoaAC BJIaACHUA Ha MPOTAKCHUN YIKE HCCKOJIb-
KHUX BEKOB BeNyTCs cnopbl. JlelcTBUTENbHO, Bla-
JICHUE MPEeJICTaBIsET COOO0U 3arajOuHbIi UHCTUTYT
¢ Touku 3peHus npaea. OHO siBisieTcss pakTuyuec-
KUM OTHOIIEHUEM, OJJHAKO BEET K IOPHINYECKIM
MOCJIEACTBUAM. BilaeHne mo AaBHOCTH BOOOIIE
NPUBOJUT K TPUOOPETCHHUIO BIIAJEIbIEM IpaBa
coOcTBeHHOCTH Ha Bemlb. HakoHem, BrameHue,
Jla)ke HE3aKOHHOE, MO0JIb3YeTCsl B HEKOTOPBIX IIpa-
BOTOPSIJIKaX 3alIUTON CO CTOPOHBI IIpaBa.

Kpowme Toro, BrageHue nmpeacraet Kak IpaBoOMoO-
4yue, BXOJAIIEe B COCTAB Pa3IMYHOTO PoJia CyOheK-
THUBHBIX T'pa)XAaHCKUX IPpaB B KaY€CTBC HCOTHCM-
JIEMOU YacTH, T. €. He SABISIETCS YeM-TO CAMOCTOS-
TebHBIM. OHO MOXKET 3aIMHUIINATHCS TOJIBKO B paM-
Kax 3allUThl IPaBa, B COCTaB KOTOPOTO BXOJHUT.

B cBf3u ¢ BHYTpeHHEW NOPOTUBOPEUYUBOCTHIO
BJIaJICHUS KaK KaTErOPUU IPakIaHCKOro IpaBa oll-
penenuTs NpaBoOBYIO IPUPOAY BJIAJEHUA IPEACTAB-
JSETCS BO3MOXHBIM, TOJIBKO HCXOJAS M3 KOHKPET-
HOH BIaJelbueCKON CUTyalluu.

OcHoBHas 3aciyra B pa3paboTKe TCOPUHU Biiajie-
HUS TPUHAIIESKUT PUMCKUM IOpucTaM. YepTol, BbI-
JeJICHHbIE UMW B Ka4€CTBE CUCTEMOOOpPa3yrOIIUX
NPU3HAKOB BJAJICHUS, HE YTPaTUJIU CBOEro 3Ha-
YeHHsS A0 CHX MOp, a JIUIIh HEMHOTO MOIH(UIIH-
poBanuck. Tak, UMEHHO PUMCKOMY YaCTHOMY IIpa-
By NPHUHAIUICKUT HAESA OINPENEIICHUS CTPYKTYpPHI
BlajieHusi. B OCHOBE MOHATHS BIAJCHUS JEXKAT
JBa ero 3JieMeHTa: corpus u animus possidendi,
C TOMOIIBI0 KOTOPBIX BJIAJICHHE MOXKHO OTI'PaHH-
YUTHh OT IMIPOCTOTO MPUKOCHOBEHUS K Bemu. Ecim
corpus possidendi yka3piBaeT Ha HEMOCPEICTBCH-
HYIO CBSI3b JIMIA C Bellblo, TO animus possidendi
XapaKTepu3yeT BOJEBOM MOMEHT BO BIIaJEHHUH,
OTHOIIEHHE JIWIlAa K BEIIM KaK K CBOCH MU KakK K
qyxoi. C ero nmoMomub MOXHO OTICIUTH Bliaje-
HHE OT JAepXKaHWS (HEMOCPEIACTBEHHOE BIIaJ[EHHE
OT OINOCPEJIOBAHHOTO, CAMOCTOSITEJIbHOE OT Heca-
MOCTOSITEJIBHOTO), & TaKXKe BJaJeHUE OT MPOCTOTO
COTIPUKOCHOBEHHS C BEIIHIO.

Bce knaccudukanuu BUAOB BIaJCHUS, pa3rpa-
HUYCHUEC Pa3jIMYHbIX BJIAACIBYCCKUX CI/ITyaHI/Iﬁ
00yCIIOBIIEHBI MaTepHaJbHON MPHUPOION BeIIH,
KOTOpasi MOXKET HaXOJHUThCS B HEIMOCPEICTBEHHOU
CBSI3U TOJILKO C OJIHUM JiuioM. VckitoueHue co-
CTaBJISET CIIydail COBMECTHOTO BIIaICHUS HECKOJIb-
KUMH JINI[aMU OJIHOHM Bellblo (Hampumep, Npu Ha-

JIMYUH TIpaBa o0mel coocTBeHHOCTH). TeM He Me-
Hee, MpaBa Ha OJHY U TY K€ BEllb MOTYT OBITH y
HECKOJILKUX JIUIl 0OTHOBpeMeHHO. Kpome Toro, mo-
JK€T BO3HUKHYTh CUTYyallus, KOrja MpaBoO Ha BEIlb
MPUHAJJICKUT OJIHOMY (3aKOHHOMY BJIQJEIbILY), a
(hakTHUECKH OHA HAXOJUTCS B 00NaTaHUM PYTOTO
(He3akOHHOTO BiIameliblla). B cBsI3W ¢ 3TUM Tpa-
BO HAa NPOTSXKEHUU BCEr0 CBOETO Pa3BUTHUS HLIET
MIyTU aJeKBATHOM 3aIUTHl HHTEPECOB CyOHEKTOB,
MpEeTeHYIOMUX Ha Belb. B cuny crnenuduku Be-
mel Kak oObeKTa BIaJICHUS BbIJCICHUE HECKOJIb-
KHUX BJaJiedbIl€B OJHON M TOM K€ BEIM BO3MOXKHO
Kak oOImee MpaBUIO, TOIBKO IO HEpapXUUYeCcKO-
MY, MHOTOCTyI€HYaTOMY Npu3HaKy. Bce ke Baxk-
HEHIIUM OPUAUYCCKUM TMOCICICTBUEM BIAICHUS
SIBJISIETCS €0 3alluTa. B puMCcKOM mpaBe 3amiura
BIIAJICHUSI HOCHUJIa, IO CBOCH CyTH, MPETOPCKUI,
nojuneickuii xapakrep. OTIUUUTEIBHON YepTOi
3aUIUTHl BIAJEHUS SIBISIETCS TO OOCTOSTENHCTBO,
YTO Ja)Ke HE3aKOHHOE BIaJCHHUE, CKaXeM, BOpa
MOJJIC)KUT 3amuTe. [leso B TOM, 4TO B KJlacCHYEC-
KOM CIOpE€ O BJAJEHHUM HE JOIYCKAETCS CChLIKA
CTOPOH Ha MpaBo. 3allUTa BIaJACHUS BO MHOTOM
00yCI0BHUIa CaMOCTOSITEILHOCTh MHCTUTYTA BJa-
JeHUsI B I'paXJaHCKOM mpaBe. B kauecTBe OCHO-
BaHUs 3allUThI JHOOOTO, JaKe HE3aKOHHOIO, BJa-
JNCHUSI BUUTCS] YBAXKCHHUE K JIMYHOCTH BJIAJICIIBIIA,
KOTOpBIM MpeAInoaaraeTcs 3aKOHHBIM 10 TE€X IOD,
IoKa He Joka3aHo uHoe. Eciu ke oH Bce ke oka-
JKETCSI He3aKOHHBIM BJIAJIEIBIIEM, Y KOTOPOTO MOX-
HO HCTpeOOBaTh BEIb MO METUTOPHOMY UCKY, TO B
CIIOpE O MpaBe OH HEMUHYEMO MPOUTPAET TUTYIb-
HOMY BIIaJICIIbITY.

B coBeTckoe Bpemsl BIaJCHHE KaK CaMOCTOS-
TEJIbHBIA HHCTUTYT IPAKAAHCKOTO MPpaBa yTPaTUiIo
cBoe 3HaueHMe. Hayka rpaxaancKkoro mpaBa cCMOT-
pena Ha BIIaJlcHUE KaK Ha OJHO U3 NPaBOMOYHUIM,
BXOJSIIIUX B COCTaB CyObEKTHBHOTO TPAXKJAaHCKOTO
npaBa. Branenuto He mpenoCcTaBiIsIach CaMOCTOS -
TeJbHAasl IOCECCOPHAs 3a1IUTa, IOCKOIBKY B Kayec-
TBE IPUHIIUIIA ObLJIa MPOBO3TIANIEHa BO3MOXHOCTh
3alUTHl TOJBKO 3aKOHHOTO BiageHus. llo >tum
NpUYMHAM UHTEPEC K UHCTUTYTY BJAJIEHUS CO CTO-
POHBI IIUBWJIIUCTHKH ObLI HEBENUK. B CBsI3U ¢ mIpu-
msatueMm 'K AP 1999 r. B Hameit mpaBoBoii cucre-
M€ OISITh MOSIBUJIOCH JAaBHOCTHOE BIIaJl€HUE, MOA-
Jexalee 3amure. B aToM BUauTCs onpeaenéHHoe
BOCCTAHOBJICHHE BJIAJICHUS KaK CaMOCTOSITEIHLHOM
kateropuu. [lpaBna, BOCCTaHOBJIEHUE 3TO HOCHUT
BeChMa OrpaHUYCHHBIN XapakTep. Hopm rpaxnan-
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CKOT'O 3aKOHOJIaTelIhCTBA SIBHO HEIOCTATOYHO IS
peryupoBaHUs OTHOIICHUM, CBA3aHHBIX C Biaje-
HHEM I10 JIaBHOCTH.

Kpowme Toro, B 3akoHOIaTENBCTBE A0 CUX ITOP OT-
CYTCTBYIOT MEXaHU3MbI CAMOCTOSITCIbHOW MOcCec-
COPHOM 3aIMThI JOOOT0 BIIaJICHUS, XapaKTePHBIC
IJIs pa3BUTHIX MPABOMOPSAAKOB. B pesymbprare dak-
THYECKHUE BIAJICNIbI[BI YaCTO OBIBAIOT O€33alUTHBI
MPOTUB HACUJHUS CO CTOPOHBI COOCTBEHHHKA WU
WHOTO CyOBeKTa MpaBa Ha BEMlb, MPOMYCTHUBIIUX
CPOKH MCKOBOU JTaBHOCTH JIJIsi HICTPEOOBAHUS UMY-
I[ECTBA U3 YyKOT0 HE3aKOHHOIO BJIaJICHHUS, KOTO-
poe coBepiaeTcs paau 3axBara BiuaneHus. Ilpen-
craBusiercs, 4To B 'K AP HeoOXoqumo BKIIOYUTH
HOpMY, 3aIIMINAIONIYIO0 BJIaJieHHEe OT caMOyIpaBc-
TBa ¥ HACHJIHS JIIOOBIX JIUI], B TOM YHCJIE UMEIOITUX
MpaBO Ha BEIllb.



IIpo0JsieMmbl IpaBOBOTO
peryJMpoBaHUS MHCTUTYTA
3aCTPOMKU 3eMeJIbHBIX
Y4aCTKOB B 3aKOHOAATEJIbCTBE
PecnyOiinkun ApMeHus

Kapen Capoapsan*

B ceoem mpyode asmop ananuzupyem uncmumym
3ACMPOUKU 3eMETbHBIX YUACMKO8, KOMOPbLIL AN sl
OMHOCUMETbHO HOBbIM 6 3aKoHoO0amenbcmee Pecny6-
auku Apmenus. B pesynomame uzmeneHuil 8 2paxcoa-
cKom 3akonooamenvcmee Pecnyonuku npaso 3acmpoti-
KU 3eMEIbHBIX YHACMKOG ObLIO 3AKPENIEHO KAK CAMO-
cmosimenbHoe 6euHoe NPaso.

Ilo muenuro asmopa, modicHo coerams 0000waI0-
Wil 81600 0 Yeneco0OPA3HOCMU BHEOPEHUsL NPABA 3d-
CMPOUKU 3eMeTbHbIX YUACTNKO8 KAK AlbMepHaAmUGHOU
hopmbl 3eMnEN0Nb306aHUS, KOMOPOE NPEOOCMABISIen
CYObLEKmMam epaicoOAHCKO-nPaBOSbIX U 3eMelbHbIX ONl-
HoweHutl OONLULYIO 80000y BONCUILABICHUSL NPU 3A-
KII0YeHUlU COeNloK N0 HeOBUNCUMOCHIU.

10060051 umoe, asmop cuumaem, 4mo npu YCioeuu
VCMPAaHeHust UMeIOWUXCsE 8 3aKOHOOAMenIbCmee npo-
mugopequtl U NPUHAMUsL psaoa HOBbIX, boliee 0emanbHO
PeNAMEHMUPYIOWUX OMHOUEHUST HOPM, CEA3AHHBIX C
3aCMPOUKOLL 3eMETbHBIX YYACIKO8, OMHOWEHUsS. CMOo-
POH 002060pa cmanym 6oiee NPOSHO3UPYEeMbLMU, UMO,
8 C60H0 0uepedb, NPedOCMasunm NOCIeOHUM bolee wi-
POKUe NPABosble 2apaHmuu.

NHCcTuTyT 3aCTpOMKY 3€MEIbHBIX YYaCTKOB AJIS
ApPMSIHCKOU MPaBOBOU JEUCTBUTEIBHOCTHU SBICHUE
OTHOCHTENIbHO HOBOE€. COOTBETCTBYIOIIHE H3MeE-
HEHUS B TPaXJaHCKOE 3aKOHOAATEIbCTBO pecryo-
JUKK ObLIH BBeIEeHBI 3akoHOM PA ot 04.12.2005 r.
«O BHECEHHU NOMOJHCHUN U W3MeHeHuil B ['pax-
MaHCKUH Kojekc PecniyOonuku ApMeHUs» B pe3yiib-
TaTe MPUHATUS CTUMYIHPYIOIIETO0 Pa3BUTUE PBIH-
Ka UIOTEYHOTO KPEAUTOBAHUS 3aKOHOAATEIBHOTO
naketa. [IpaBo 3acTpoHKU 3€MENbHBIX yYacCTKOB
OBLIIO 3aKPEIJICHO KaK CaMOCTOSTEIbHOE BELIHOE
Mpaso.

AKTyalqbHOCTh HCCIIEIOBaHUS MpOOIeM Tmpa-
BOBOIO pPETYJIUMPOBAHUS YKAa3aHHOTO MHCTUTYTa
00yCJIOBJICHA HEOJIHO3HAYHOM OIlleHKOH ¢€ HeoOxo-
JUMOCTH CO CTOPOHBI 3aKOHOJATeNeld W IpaBOBe-
OB pas3HbIX rocyaapctB. B I'epmanuu, Hanpumep,

CyLIECECTBYET HHCTUTYT 3aCTPOMKHU 3€MEJIbHBIX
Y4acCTKOB, OJJHAKO OH HE JOCTAaTOYHO PAa3BUT, a B
AHTIINWA, HAIPOTHB, JOCTATOYHO PACTPOCTPaHEH.!
B npaBoBoi#i cucteme coBpeMeHHoW Poccuu naH-
HBIIl MHCTUTYT HE 3aKpeII€H, HO B JOPEBOIIOLIMOH-
HO# Poccuu npaBo 3acTpOKU 3eMeIbHBIX YUaCTKOB
OBLIIO BBEJIEHO B 3aKOHOAATEIHCTBO CIIEIMAIbHBIM
3akOHOM OT 23 utoHs 1912 roga u cnocoOCTBOBAJIO
Pa3BUTHIO UTIOTEYHOTO KPEAUTOBAHMUS.

[lepen Tem kKak MPUCTYNHUTH K U3YUEHHIO 00CTO-
ATEJNBbCTB, CHOCOOCTBYIOIIMX BHEIPEHUIO IpaBa
3aCTPOUKHN 3€MEIbHBIX YYAaCTKOB B HAI[MOHAJIbHOE
npaBo ApMEHUHU, HEOOXOANUMO OTMETHUTh, YTO JTaH-
HBIl MHCTUTYT BO3HUK ele B JpeBHeMm Pume moj
Ha3BaHueM cynepoununii. Cyneppunnii mpeacras-
JJT cO00# BEIIHOE MPaBO MOCTOSHHOTO WIW JOJI-
FOCPOYHOIr0 BIAJEHUS 3AaHHUEM, IOCTPOEHHBIM Ha
qyxoi TeppuTopuu.’ Ha ocHOBaHMHU J0rOBOpa Cy-
nepdunus apeHgaTop ydactka (cymnepduuuapwii)
MOJIy4aJl MOCTOSTHHOE UJIU A0JITOCPOYHOE, HACIEAC-
TBEHHOE M OTYYXKJJaeMO€ IPaBO BO3BOJIUTH CTpOE-
HUSI Ha 4Yy>KOM 3eMJIe U MO0JIb30BAaThCSI UMH BMECTE
¢ 3eMJIEH, PEeTYNISIPHO BBIILJIAYMBasi COOCTBECHHUKY
ydJacTKa apeHIHYIO miaty (solarium).

Bo3aukHOBEeHME HHCTUTYTA Cyneppuus B puM-
CKOM IpaBe OO0yCJIOBJIICHO MPABHJIOM LUBHJIHHOTO
MpaBa O HEJOMYCTUMOCTH TpaBa COOCTBEHHOCTH
Ha CTPOECHMS HAa YYXKOM 3€MeJbHOM yuacTke. Tak,
3HaMEHUTBIN puMckuil ropuct Il Beka H. 3. ['aii B
25-it kaure «KoMMmeHTapueB K MpPOBHUHIIMAIBHO-
My SAUKTY» mucan: «Mpl Ha3plBaeM cyrnepQuim-
APHBIMU 3IAHUSIMU T€, KOTOPBIC PACIIOJOXKCHBI HA
apeH/IOBAaHHOM 3emJje, MpaBO COOCTBEHHOCTH Ha
KOTOpbIE U MO LUBUJIBHOMY, U [0 €CTECTBEHHOMY
MpaBy MPUHAMICIKHT TOMY XKe, KOMY H 3eMisi».’
YKa3zaHHBIM NTPUHIUN jus civile MOa Ha3BaHUEM
superficies solo cedit neficTBOBaN Ha MPOTSIKEHUN
BCEH MCTOPUH PUMCKOTO IIpaBa.

* JlexaH ropuaudeckoro ¢akyibretra Poccuiicko-ApMsSHCKOTO
(CnaBsiHCKOTO) YHHUBEPCHUTETA.

1 Cwm.: Bapon lO. Cucrema Pumckoro rpaxaaHCKOTO MpaBa:
B 6 xu. [IpenucnoBue xaHaujgaTa opuaudeckux Hayk B.B.
Baiibaka. — CII6.: U3narenascTBo P. Acnanosa «lOpunuueckuit
ueHtp [Ipeccy, 2005, c. 460.

2 Cwm.: KonmbsuioB A.B. Bemuble mpaBa Ha 3eMJII0 B PHMCKOM,
PYCCKOM JOPEBOJIOLMOHHOM H COBPEMEHHOM POCCHUHCKOM
rpaxjaanckoM npase.- M., «Craryt», 2000, c. 140.

3 Cwm.: I'apcuo 'appumo M.X. PuMckoe yacTHOE ITpaBo: Kazychl,
ucku, uHCTUTYTHL. IlepeBon ¢ ucmanckoro; Ots. Pen. JIJL
Kodanos. — M., CraryT, 2005, c. 411.

4 Bemnble mpaBa Ha 3eMI0 B H30paHHBIX (parMeHTax wH3
Hurect Octununana. IlepeBox ¢ natunckoro; OTB. pexa. JIJIL.
Koganos-M., CraryT, 2006, c. 585.
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Takum o00pa3om, 3aKperuieHWe WHCTHUTYTa 3a-
CTPONKHU 3EMENbHBIX YYacTKOB B TIPaXJaHCKOM
npaBe PA nano ocHoBaHue pSAAY IUBUIUCTOB IO-
BOPHUTH, B CYIIHOCTH, 00 OCYIIECTBICHHH TIPH-
HLMIIA PUMCKOTO MpaBa O HEOTACIUMOCTH CYALOBI
3€MEeJIbHOr0 y4yacTKa OT Haxojduleicss Ha HEM He-
JIBVKUMOCTH U PACTIPOCTPAHEHUH Ha HEJIBUIKUMOE
umyuiectBo nonoxkenus cratbu 138 'K PA, co-
[JIACHO KOTOPOMY BEllb, IpeaHa3HauCHHAs TSl 00-
CIy’)KMBaHUs IpYyrod, rIaBHOW BEIUU U CBSI3aHHAs
c Hell 00IWMM HazHauYeHHEeM (IPUHALICKHOCTHIO),
cieayeTr cynbOe TJIaBHOW BEIIW, €CIU JOTOBOPOM
HE TIPeyCMOTPEHO WHOE.

O06ocHoBaHMEM I JAHHOW TOYKH 3pCHUS SIBUJI-
Cs TaKXe KOHIENTYaJbHbIN MepecMOoTp caMoro 3a-
KOHOJIATEIIFHOTO OMpeAeIeHHS MOHATHS HeIBHKH-
MOT'0 UMYILECTBA.

Tak, coracHo HOBOHW penakuuu cratbu 134
I'K PA, HEIBH)KMMBIM UMYIIECTBOM SIBJISIOTCS 3€-
MeJIbHbIe YYaCTKHU, YYAaCTKU Help, 000coOIeHHbIE
BOJHBIE OOBEKTHI, Jleca, MHOTOJIETHHE Hacaxje-
HUS, 37aHUS, COOPYKEHHS W MPOYHO CBSI3aHHOE C
3eMJIEMl Takoe UMYIIECTBO, KOTOPOE HEBO3MOXKHO
OT/ZCTUTh OT 3eMJIM 0e3 HaHeCEeHHUs Bpeaa ITOMY
MMYIIECTBY WJIW 3eMJie WIIh 0e3 M3MEHEHHs, Ipe-
KpallleHUs UX Ha3HAYCHUS, UM HEBO3MOXKHOCTHU
JMalbHEWIIeTo MCIIOIb30BaHUS 10 I[eJIeBOMYy Ha-
3HayeHnt0. HeoOXoquMo OTMETHTH, YTO MPEKHIA
peaakuusi TaHHOM CTaThbU yKa3blBaja TOJIBKO Ha
00CTOSITEILCTBO HAHECEHUS Bpena OTAEIAEMOMY
MMYIIECTBY, a He 3emiie. Takum oOpa3om, 3ako-
HOJATENIb PACCMATPUBAET 3€MEJIbHBIM y4acTOK U
MPOYHO CBSA3aHHOE C HUM MMYIIECTBO KaK €IUHOE
SIBIICHNE, 00pa3ylolmiee cojaepkaHHe MOHSITHS He-
JBMKUMOro umymecrBa. CrenoBaTenbHO, IoCy-
JapCTBEHHYIO PETUCTPAIMIO MpaB Ha 3eMeNbHBIN
Y4acTOK M MPOYHO CBS3aHHBIE C HUM 3J1aHUSA, CO-
OpY’KCHUS U APYyTUe UMYIIECTBEHHbBIE 0OBEKTHI He-
00X0IMMO paccMaTpUBaTh KaK perucTpanuio eu-
HOM, HEICTUMOM €IUHHUIILI.

B naHHOM KOHTEKCTE CieqyeT paccMaTpuBaTh
TakXe HOBYIO pefakmuio dactu 2 ctatbu 202 'K
PA, koTopas B oTiIMUYME OT NPEABIAYLIIUX MOJIOXKE-
HUH pacnpocTpaHseT NpaBo COOCTBEHHOCTH Ha 3€-
MEJBHBIH Yy4acTOK, B TOM UYHCJIE HAa HaXOJSIIHECs
B MIpejesax ero rpaHull HaJA3eMHbIE U IOJI3€MHBIE
npocTpaHcTBa. MckimroueHus U3 3TOro mpasuia
MOTYT YCTAHaBIMBATHCS 3aKOHOM.

B To0 xe BpemMsa HEOOXOAMMO OTMETHUTH HECOOT-
BeTcTBHE psiaa nonoxennit 'K PA u 3K PA 0603-

Ha4YeHHOMY BBIIIe MPUHIHUIY CJIETOBAaHUS MpUHA-
JUICKHOCTHU 3a TJIaBHOU BEIbI0 NPUMEHHUTEIBHO K
HEJIBIKIMOMY HMYIIECTBY.

Tak, crates 73 3K PA npenycmarpuBaeT npaBo
rpakJial M OpraHu3aluil OCYIIECTBIATH CTPOU-
TEJIILCTBO Ha 3€MEJIBbHOM YyYacTKe, MpHHAJICKA-
IeM UM Ha MpaBe MOJb30BAHUS B COOTBETCTBHH C
TpeOoBaHMsAMHU 3aKOHOAaTeNbCTBA. B cTarbe 46 3K
PA ycTaHOBIEGHBI CIEAYIOIINE TPAaBOBBIE (HOPMBI
MOJB30BAHUA YYKUM 3€METbHBIM YU4aCTKOM: IPAaBO
3aCTPOUKH; TPaBo 0€3B03ME3HOTO (ITIOCTOSHHOTO)
MOJIb30BaHUSI M MPaBO apeHJbl. TakuM o0Opazom,
3aKOHOJATeNIb MPEI0CTABISIET TPaBO CTPOUTEIb-
CTBa Ha YY)KOH 3eMJie HE TOJBKO 3aCTPOHILIUKAM,
HO W JIPYTHM KaTerOpHUsM IOJb30BaTelei, 4To, B
CBOIO O4Yepedb, JleIaeT BO3MOXHBIM BO3HHUKHOBE-
HUE MpaBa COOCTBEHHOCTH Ha HEABHKUMOE HUMY-
IECTBO, MPUKPEIUICHHOE K uyKoil 3emie. CraThs
207 'K PA, co cBoeil CTOpOHBI, 3aKperuisieT npa-
BO COOCTBEHHMKa HEABMKMMOIO HMYILIECTBA, Ha-
XOASIIIETocs Ha MpPHHAJIC)KAIIEM JPYroMy IHUIY
3€MEJIbHOM YyYacTKe, I0Jb30BAaThCSI TOW YaCTHIO
3eMEJIbHOIO y4acTKa, Ha KOTOPOW 3aKpEemIeHO He-
JIBH)KMMOE HMYIIECTBO, TEM CaMBIM OISITh-TaKU
npenycMaTpuBas BO3MOXXHOCTh Pa3IMYHOTO IIpa-
BOBOT'O peXUMa sl 3€MEJIbHOTO y4acTKa M IMpHU-
KPETUICHHOTO K HEMY HEJBIDKMMOTO MUMYIIECTBA.

TakuM 00pa3oMm, yTBEpKACHUS O 3aKperieHUuu
B apMSIHCKOH MPaBOBOI CHUCTEME APEBHEPUMCKOTO
npuHiuna superficies solo cedit spnsioTcs 0osee
YeM CIOPHBIMH.

[IpobnemHubIM sIBISIETCSI Takke OOOCHOBaHUE
HEOOXOJIMMOCTH 3aKpeIUIeHUs NpaBa 3acTPONKH
3€MEeJIbHBIX YYaCTKOB KaK CaMOCTOSTEIHFHOTO BEIl-
Horo mpasa. Jlist 3TOro ciaeayeT YSCHHUTb LENH U
3aJla4, TOCTaBICHHbIE 3aKOHO/JATEJIeM B CBS3U C
BHEJ[PEHHEM JaHHOTO WHCTUTYTa, U BO3MOXXHOCTh
UX peLIeHHUs B pPaMKaX paHee yXke CylIeCTBYIOIHUX
B TPaXJaHCKOM M 3eMEIbHOM 3aKOHOJATEIbCTBAX
ApMeHUU NpaBOBBIX HHCTUTYTOB. B CBsI3U ¢ 3TUM
1esnecoo0pa3Ho COMOCTAaBUTh MPaBO 3aCTPOMKH ¢
JIPYTHMH DPa3HOBUJHOCTSAMH IpaBa MOJIb30BaAHUS
qy)XUM 3€MeJIbHBIM y4aCTKOM, TAKHMHU KakK MPaBO
apeHJbpl U MpaBo 0E3BO3ME3AHOr0 (MOCTOSHHOTO)
MOJIb30BAHUS.

Kak 6b110 BBITIIE YKa3aHO, HE3aBUCUMO OT Pa3HO-
BHIHOCTH NPaBa MOJb30BAHUS YYKHM 3EMEIbHBIM
y4acTKOM, MMOJb30BaTeb BIpaBe ¢ cornacus cobc-
TBEHHHUKA 3€MJIM U B COOTBETCTBUHU C TPEOOBAHMUS-
MH 3aKOHOJATEIbCTBA OCYLICCTBISITH CTPOUTEIBC-
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TBO W CO3/1aBaTh HOBOE HEIBMKMMOE WMYIIECTBO.
OnHako, B OTIIMYME OT APYTUX POPM IMOJIb30BAHUS
MpHU 3aCTPOWKE y MOJb30BaTeNs (B JAHHOM cllydae
3acCTpOUIIMKa) He BO3HUKACT IpaBa COOCTBEHHOC-
TH Ha CO3/IaHHOE€ MM Ha CBOM JKE CPEACTBa He-
JBUXXHUMOE HMYIIECTBO, KOTOpoe, Oyaydu coOc-
TBEHHOCTBIO 3€MJIEBIIAJIENTbIIA, MOCIE HCTECYCHHS
CPOKOB JIOTOBOpa 3aCTPOUKHU IOJJICIKUT BO3BpATY
nocnenHeMy 0e3 Bo3MmenieHUust e€ CTOMMOCTH. TeM
CaMBIM, TIPAaBO 3aCTPOWKH, HA HAII B3I, B OOJb-
mel crerneHu o0ecreuynBaeT UHTEPEChl COOCTBEH-
HHMKa 3€MEJIbHOT'O y4acTKa, KOTOPOMY NPH JaHHOH
(hopMe TONB30BAHUS TPETOCTABIACTCI BO3MOXK-
HOCTH O0Jee CBOOOJHOrO BHIPAKEHHSI CBOEH BOJIHU
MIpU 3aKJI04eHun caenku. [lomoxenne crateu 626
I'K PA, cormacHO KOTOpOMY HEOTIIeIMMbIe Oe3 Bpe-
Jna Ui AMYIIECTBA YJIYYIIEHHS apeHJIOBAHHOTO
MMYIIECTBa, TPOU3BEAEHHBIC 3a CUET apeHaaTopa,
MocJie MpeKpameHnus J0TOBOpa apeHIbl MePEeXOasT
B COOCTBEHHOCTh apeHIOJATENss U HE OTPaKaroT
B TOJIHOW ME€pe MHTEpPEechl MOCIEJAHEro, Tak Kak
npenycMaTpuBaeTcsi 00s3aHHOCTb apeHJ0/aTels
BO3MECTHTh CTOMMOCTbH YIYUIICHHH, €CJIM UHOC HE
MPeIyCMOTPEHO JO0TOBOPOM apeHjbl. B pa3Butuu
JMaHHOW TEeMBI 3acCiy)XUBAaeT yYNOMHUHAHUS TO 00-
CTOSITEJILCTBO, YTO, COMNIACHO BEIHOMY TipaBy Poc-
cuiickoit umrepuu (3axoH oT 23 utons 1912 rona),
3aCTPOUIINK MOT TIO HCTEYEHUH CPOKA MU CHECTH
3JIaHUE, WJIM OCTABUTh €r0 COOCTBEHHUKY 3EMJIH,
Ha 3TOT CYET MOXKHO OBLIO 3aKJIIYUTH 0CO00€E CO-
riameHue.”.

B otnuume ot mHBIX (QopM mOJIb30OBaHHUS, Ipa-
BO 3aCTpOMKH sIBISIETCS B JIOOOM cilydae Cpou-
HBIM IIPaBOM, TMpelelbHas IMPOJOKUTEIHHOCTh
KoToporo orpannuuBaetrcs 99 rogamu. [Ipu 3ToMm,
cornacHo yactu 5 crareu 204.1 'K PA, B noroso-
pe 3acTpoiku 00s3aTeNbHO JOJDKEH OBITh YKa3aH
CPOK, Ha KOTOPBIN OH 3aKJIF0YacTCs.

[IpaBo apenasl U MpaBo 0E3BO3ME3THOTO IMOJb-
30BaHMS TaKXKe SBISIOTCS CPOUYHBIMHU IIPABaMH, O~
Hako, cornacHo cratbe 612 'K PA, moryT 3akiio-
4aThCsl M Ha HEOMpPEAEeICHHBIH cpoK. OTCyTCTBHE
B 3aKOHOJATEIbCTBE BO3MOXHOCTH 3aKITIOYEHHS
JIOTOBOPA 3aCTPOUKHU 3€MEIbHBIX yYaCTKOB Ha He-
OTpE/ICICHHBIH CPOK OOYyCIOBICHO TEM, YTO 3a-
CTpOMKa, UCXOMs M3 MPUCYIIHUX el 0COOeHHOCTEN,
CBsi3aHA C MaTepUaIbHBIMU PUCKAMU U TPEOyeT pe-

5 MHcropus oTedyecTBEHHOTo Trocyaapctsa M mnpasa. U.l:
VYyeonuk. Ilox pen. O.M. Yucrsaxosa. - 4-e usjn., nepepad. u
non. — M., lOpucr, 2007. c. 417.

JIbHYI0 BO3MOXXHOCTb MPOTHO3UPOBAHUS OKyIae-
MOCTH (pUHAHCOBBIX BKIaJ0B. Mcxons u3 ykazan-
HBIX COOOpaXeHUM, CYyIMIECTBEHHBIM HEI0CTATKOM
[PaBOBOr0 PEryJIHUPOBAHUS UHCTUTYTA 3aCTPOUKHU
B 3akoHoAaTenbcTBe PA cienyeT cuuTarh OTCyTC-
TBHE yKa3aHWS HU3IIETO MPEACIbHO OMYCTHMOTO
cpoka e€ 3akiroueHus. [IpumedaTesnbHO, YTO BbI-
meyka3aHHblii 3akoH Poccuiickoil umnepuu BHo-
HE CIpaBEIMBO OTPAHUYNBAI HU3MIUHN MPEeACTbHO
JOMYCTUMBIA CpPOK JOTOBOpa 3acTpoiku 36-10, a
BoIcIud 99-10 romamu.®

OTIUYUTETbHBIM TPU3HAKOM IpaBa 3aCTPOUKH
SIBIISIETCS TaKXe€ NPENOCTaBICHHE 3aCTPOULIUKY
0oJiee MUPOKUX, M0 CPABHEHUIO C JPYTUMHU KaTe-
TOPUSIMH TIOJIL30BATEJICH, MPaB MO PACIOPSIKCHUIO
MPaBOM I0Jb30BAHUS HEABUKUMBIM UMYILECTBOM.
Tak, B puMCKOM mpaBe cynep@uuuii MOr U mepe-
JaBaThCsI, U 3aBEIIATHCS IO JieraTy, U OBITh Mpe-
metoMm papenns.’ CormacHo gactu 2 crarbu 48' 3K
PA, nuno, obnanaroniee nmpaBoM IMOJIb30BAHUS 3€-
MEJIbHBIM y4aCTKOM Ha MpaBax 3aCTPOUKH, MOXKET
pacropsikarbCsi JaHHBIM NpPaBOM: IepeaaTb Ipy-
roMy JHUIY; CBOOOJHO OTYYXKJaTh, 3aKJIaJbIBaTh,
a TaK)Ke 3aKJIYaTh WHBIE CIACIKH B OTHOIICHUH
mmpaBa 3acTpoiku. [IpaBo 3acTpOUKH MOXKET OBITH
nepeaaHo ApyromMy Juily B MOPSIKE MpaBoIpeeMc-
TBa. UTO KacaeTcs mpaBa apeHABI, TO OHO MOXKET
CcTaTh 00BEKTOM TpakJaHCKOTO 000pOTa TOJIBKO C
coryiacusi COOCTBEHHHMKA 36MEJIBHOTO y4acTKa.

CyIecTBEHHBIM SIBIISICTCS TAaK)XKE OTPAHUYCHUE
nepejayd Ha NpaBO 3aCTPOMKU 3€MEJIbHBIX ydac-
TKOB, MpHUHAJJIEKAIMX HA IpaBe COOCTBEHHOC-
TH rocyaapcTBy wiu obmuHaMm. CorjiacHO 4acTu
2 crateu 46 3K PA u ugactu 6 crarou 48' 3K PA,
roCyJIapCTBEHHbIE M OOIIMHHBIC 36MJIM MOTYT Iie-
pemaBaThCsl MO TpaBy 3aCTPOUKH TOJIBKO B TOM
ciaydae, €cid WX Iepeaada Ha NpaBe COOCTBEH-
HOCTH 3ampelieHa 3akoHoM. JlaHHOe orpaHuueHue
HE JICHCTBYET B OTHOIICHUU JAPYyrux (Gopm 3emiie-
noJib30oBaHus. [lepeyeHp 3emMenb, HE NOMAIEKAIIUX
nepejade Ha MpaBe COOCTBEHHOCTHU TpakJIaHaM U
IOPUANYECKUM JIUIlaM, MPUBOAUTCS B cTarbe 60
3K PA. IlpuBeném HemOJHBINH MEpEeUYEHb JaHHBIX
3eMesib. K TakoBBIM OTHOCSTCS: OOBEKTHI HCTO-
pUYECKOW ¥ KYyJIbTypHOH IIEHHOCTH, 0C000 OX-
paHsieMble TPHUPOJHBIE 30HHI (rOCyIapCTBEHHBIE

6 Tam xe. c. 417.

7 Cwm.: Bemnble npaBa Ha 3eMJII0 B U30paHHBIX ()parMeHTax U3
Jurect KOcrununana. [lepesoxn ¢ nmarunckoro; OTB. pexn. JIJIL.
Ko¢anos-M., CraryT, 2006, c. 585.



Cappapsia, [1po6ieMbl IpaBOBOTO PEryIMPOBAHHUsI HHCTHTYTA 3aCTPOHKI

IOHOX 1/2010

73

MIPUPOTHBIC 3aIOBEAHUKH, MAMSITHUKH IMPUPOIBI,
HaI[MOHAJIbHBIC TAPKU U T.XI.), OXpaHSICMbIE 3aKO-
HOM TEPPUTOPUU CAHUTAPHOW 3alUTHI, 3aHSITHIC
rOCyIapCTBEHHBIMH JIECAMU 3E€MITH, 36MJIU BOJHBIX
00BEKTOB, 3¢MJIM OOIIEro IoJb30BaHUs (ILIOIIA-
JIA, YJIHIIbI, TAPKH, CKBEPHI, CaJbl U T.J.), 3CMJIH,
MOJBEP)KEHHBIE PAIMOAKTHBHOMY H XHMHUUYECKOMY
3arps3HeHUI0 U T.7. B 3akoHe yka3zaHo 13 karero-
puit 3emMenb, HEe MOAJICKANINX, KaK OBIJIO YKa3aHOo
BBIIIIE, TEpeIade YaCTHBIM JIUIIAM B OPTaHU3AIUIM
Ha npaBe cobcTBeHHOCTU. Ha Ham B3rsinm, Oolee
YeM CIIOPHBIM SIBJISICTCS KaK OOIIMi 3apeT Ha mpe-
JOCTaBIIEHNE TIpaBa 3aCTPOUKHU TOCYIapCTBEHHBIX
U OOUIMHHBIX 3€MEJb, YTO HE COOTBETCTBYET IIe-
JISM BHEAPCHUS JAHHOTO MHCTUTYTa B APMEHUH,
a WMEHHO, CTUMYISIHH pPa3BUTHUS DPBIHKA HIIO-
TEYHOTO KPEJUTOBAHUS U MPEANPUHUMATEIIHCKOU
NesTeTLHOCTH B I€JIOM, TaK W JONYyIICHUE 3a-
CTPOWKH TOCYHApPCTBEHHBIX M OOUIMHHBIX 3€MeEIb,
npeaycmoTpeHHbix cratbéil 60 3K PA. Kateropun
3eMeJib, 0003HAUYCHHBIC B YKa3aHHOW cTarhe, Iie-
necooOpaszHee OBLIO OBl WM TMOJHOCTBIO H3BATH
W3 TpaxJaHCKOro o0OpoTa, WU MPEAyCMOTPETh
UX KPAaTKOCPOYHYIO apeHAy B HCKIIOYUTEIIbHBIX,
HEOOXOIUMBIX JUJISI TOCYJapCTBEHHBIX HHTEPECOB
ClydYasX, HO HA B KOEM CJy4ae He MPelOoCTaBIsATh
UX Ha TIpaBe 3aCTPOUKH, TOCKOIBKY JAaHHOE MPaBo,
KaK MBI BHJIEJH, TIPEelyCcMaTPUBAET IOJITOCPOTHOE
MOJb30BaHUE C MPEJOCTABICHUEM aHAJOTHYHBIX
MpaBy COOCTBEHHOCTH IIMPOKUX MOJTHOMOYHMH IO
pacmopsHKEHUIO 36MEeIbHBIM YYaCTKOM.

B 3aBepmieHnu MOXHO cjenaTh 0000IIarONUA
BBIBOJ O IIeiecOO0Opa3sHOCTH BHEAPCHHUS IpaBa
3aCTPOMKH 3€MEIbHBIX YYacCTKOB Kak ajbTepHa-
TUBHOW (OPMBI 3EMIICTIOJIL30BAHUS, IPEIOCTAB-
JSOMEe CcyObeKTaM TIpakJIaHCKO-NPAaBOBBIX U
3€MEeJNIbHBIX OTHOIICHUH OONbINyI0 CBOOOIY BOJIE-
W3BSBICHUS TPU 3aKIOUCHUHU CIIEJIOK C HEIABHKU-
MOCTBIO, MPU YCIOBUU YCTPAHCHHUS HMEIOIINXCS
B 3aKOHOJATCIHLCTBE MPOTHBOPCUHN W TPHHITHSI
psjaa HOpM, OoJiee NETalbHO PErlIaMEHTHUPYIOLIUX
OTHOIIEHHUS, CBA3aHHBIE C 3aCTPOUKON 3EMENbHBIX
y4acTKOB, 4TO, B CBOIO O4Yepenb, cAejaeT Ooiee
MPOTHO3UPYEMBIMH OTHOIICHUS CTOPOH JOrOBOpa
U MPEeAOCTAaBUT MOCISAHUM Oojiee MHUPOKHUE Ipa-
BOBBIC TapaHTHH.



OB30P CYIEBHOU MPAKTUKHN

O030p cyneOHON MPAKTUKH
EBpomneiickoro cyia no npaBam
YeJI0BEKA B OTHOLLIEHUH
HHIMBHUIYAJIbHBIX KaJ100 MPOTUB
ApMeHum, AzepOailzkana u
I'py3um B 2009 I.

(oryeTnslii nepuon ¢ 01.01 mo 31.08.2009)

Hopbepm Bepncoopgpgh*

B nmanHoMm gokymeHTe OyaeT daH KpaTKUM 00-
30p peueHuid EBpomeiickoro cyma mo mnpaBam
YelioBeKa, KOTOPhIE OBUIM TPHUHSTHL B IEPUOJ C
01.01.2009 mo 31.08.2009 na 6a3e KouBenuuu mo
3alITe MpaB YeJIOBEKa U OCHOBHBIX NIpaB (Jajee:
KonBennus) npotus ctpaH-yieHoB KoHBeHnu —
Apmenun, Azepbaiimkana u ['py3un. PaccmoTtpe-
HBI OyIyT TONBKO pemeHus, B KoTopsix Cya nomyc-
THJI MHIUBUIYIBHYIO )KajJ00y U MPUHSII PELICHUE
0 TOM, HapylIeHO UM HET B JAHHOM KOHKPETHOM
cnydae Kakoe-nmubo mpeanucanne KoHBeHIHH 0
npaBax 4enoBeka. He OyayT paccMOTpeHBI oTjie-
JIBHO pemeHus, B KoTopsix Cyx mpu3HaeT Kaio0bl
HemonycTUMbIMH. Takke He OyIyT pacCMOTpPEHBI
ciydau, kotopsie Cyn mo mpaBaM 4YeJOBEKa BbI-
YepKHY1 U3 cBoero peecrpa. Pemenus Cyna mo
npaBaM 4eJOBeKa MOXHO HailTu B UHTepHeTe Ha
AHTITUKACKOM WU (PaHIY3CKOM sI3bIKaX IO ajpe-
cy: www.echr.coe.int.

st cpaBHEHUs: B OTYETHBIM MEPUOJ TPOTHUB
l'epmanuu Obut0 mpuHsATo 13 pemenuit (26 mocra-
HOBJICHUSI O HEJONMYCTHMOCTH 3KalloObl), TPOTUB
Opannun 18 pemrenuii u mpotuB BenmnkoOputanun
15 pemennii (18 mocTaHOBICHUN O HEIOITYCTUMOC-
TH XKaJ00BbI).

1. B nepuon mexnay 01.01 1 31.08.2009 EBpomneii-
CKHMH Cy/ 1O MpaBaM 4YeJOBeKa yCTAHOBHWJI B MATH
ciaydasax HapyumeHue KoHBeHUMM BractaMu ApMme-
HUU. B msaTH cinydasx xanoObl ObIIIM pacCMOTPEHBI
KaK HeJOMYyCTHMBbIe WM BBIUYEPKHYTHI M3 peecTpa
(3asBnenme Nos. 14156/07, 40864/06, 11721/04,
18297/08 u 29736/06).

B Tak Ha3bpIBa€MbIX PEHICHUSIX «IIO CYIIECTBY»
Obln yctanoBieHbl HapymeHus cT. 11 («CBobo-
na coOpanmit m oO0benmHEeHHI»), cT. 6 («IIpaBo
Ha CIpaBeJIuBOE cyneOHoe pa30uparelnbCTBOY),
ct. 2 IIpotokoma Ne 7 («IIpaBo oOxamoBaHus B
yrosoBHOM Tpornecce») u cT. 1 Ilporokoma Ne 1
k KonuBennuu («3amura npaBa COOCTBEHHOCTH).

Hesno Sargis Amiryan v. Armenia (Pemuie-
Hue ot 13.01.2009, 3asBiaenue No. 31553/03),
Heno Zhora Sapeyan v. Armenia (Pemienue ot
13.01.2009, 3asiBienue No. 35738/03) und Jdeo
Maksim Gasparyan v. Armenia (Pemenue ot
13.01.2009, 3asiBnenue No. 35944/03).

Bo Bcex Tpex ciaydasx MCTLBI, I'paxaaHe ApMme-
HHUH, KaJOBAJNCh HAa aJMUHUCTPATHUBHBIE IITpa-
(GBI, KOTOPBIM OHM OBIIM MOABEPTHYTHI H3-3a UX
y4acTHsl B HECAaHKIMOHUPOBAHHOMN JAEMOHCTpaLUU
BO BpeMs Mpe3uJeHTCKUX BbIOOpoB B 2003 romy.
Nx o0BWHsANHM B HapyHIeHHH OOMIECTBEHHOTO TO-
psanka. OguH U3 HCTUOB ObLI M30PaHHBIM accHc-
TEHTOM B BBIOOpax OJIHOTO M3 Hamboyiee BaKHBIX
KaHAUAATOB OT ONIO3ULIHUH.

EBponelickuil cyq mo mpabaMm 4elOBEKa PELInil,
YTO BO BCEX TpeX cllydasx ObLIM HApYUIECHBI BBHITE-
karomue u3 ctatbi 11 KouBeHmu mpasa skaao01rm-
KOB U NMPUCYAMJ Ka)XJAOMY M3 HUX KOMIIEHCAIUIO B
pasmepe 1000 eBpo.

Heno Maksim Gasparyan v. Armenia (Peumenne
ot 16.06.2009, 3asiBaenue No. 22571/05)

Ucren sBasiercs rpaxkgjanuHoM ApmeHuu. B mae
2004 1. oH OBLT 3a/1ep’KaH COTPYAHUKAMHU TOJIHUITMU
U COIEp)KaJCi B MOJULEHCKOM ydacTke 0e3 BO3-
MOXHOCTH KOHTaKTa ¢ BHEIIHUM Mupom. OH yT-
BEpJKJlaJl, YTO IeJIbI0 OPraHOB OBIJIO JUIIUTH €T0
BO3MOKHOCTH TPHHATH y4acTHE B JAEMOHCTPALNMHU
nonuTudecko onmnosuuuu. Cyn NPUTOBOPHUI €ro0
13-3a2 HENOBUHOBEHUS IOJIHUIEHCKOMY pacHopsiKe-
HHIO K 8 THSIM aIMHHUCTPATUBHOIO apecTa.

EBponelickuii cya o mpaBaM 4YeJIOBEKa cuell
HapymeHHOH cT. 6 KoHBeHIMH, TOCKOIBKY HCTEI]
HE UMeJl TOCTaTOYHON BO3MO>KHOCTH TMOATOTOBHTH
CBOIO 3aIIUTY, U cT. 2 [IpoTokona Ne 7 k KouBeniuu,
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MOCKOJIBKY OH HE MMEN BO3MOXXHOCTH 00XaJloBaTh
NpUroBop. B kauecTBe KOMIEHCALMH CY] IPUCYAHIL
Beiriaty 2000 eBpo.

Heno Nelli Minasyan u Yelena Semerjyan v.
Armenia (Pemenue ot 23.06.2009, 3asiBieHue
No. 27651/05)

UcTusl, rpaxknane ApMeHHH, KOTOPBIE MPOKHU-
BatoT B CoenunenHsix lllTarax AMepuku, UMeIn
XKUITYI0 COOCTBEHHOCTD B OAHOM U3 )KHJIBIX TOMOB
B EpeBane. 3emns mpuHamiexansa rocyaapcrBy.
YrnonHOMO4YeHHAsT TOCYAApCTBOM dYacTHas (Gupma
npepjiaraja MCTHAaM JEHbIH 3a 3KCHPONpHALUI0
nx kBaptupsl. Ilocne TOrOo, Kak 3TH MOCIEIHHE
O0TKa3aJNCh OT 3TOTO MPENJIOKEHUS, MPOTHUB HUX
OBLIIO OTKPBHITO cyaeOHOEe pa3OuparenbCTBO, UTO
MpUBEJIO K TOMY, YTO KBapTHUpa ObljIa U3BATA U
paspyuieHa.

EBporneiickuil cyn mo mpaBaMm 4YeJIOBEKa PEIIMII,
YTO W3BATHE M pa3pylIeHHWE KBapTHUPHI SBISETCS
HapywenueM cT. 1 IIporokona Ne 1 x KonBenuuu,
MMOCKOJIBKY U3bsTHE OBLIO IPOU3BEACHO HE HAa OCHO-
B€ 3aKOHA, a Ha OCHOBE rOCYJapCTBEHHOTO JEKpeTa.

2. EBpomneiickuii cyq o npaBam 4ejI0BeKa ycTa-
HoBui B mepuox Bpemenu ¢ 01.01 mo 31.08.2009
TOJIBKO OJHO HapyumeHune KoHBeHLMM BIacTsIMHU
AzepOaiimkana. JlBa 3asiBIeHHS ObUIM HpU3HA-
HbI HegonycTuMbiMu (3asiBienue No. 35559/05 u
2758/05). JIBa 3asBneHUs] ObLIM BBIYEPKHYTHI U3
peectpa 3asBienue No. 29607/07 u 40668/05).

Heno Mahira Sadraddin qizi Muradova v.
Azerbaijan (Pemenue ot 02.04.2009, 3asaBienue
No. 22684/05)

Ucrnna saBisercst rpaxkaaHkoi AsepOaiimkaHa.
[Mocne BBIOOPOB Tpe3HNIEHTa CTpaHbl B OKTIOpe
2003 roma coOpanwch CTOPOHHWKH KaHIWAaTa OT
ONIMO3UIMOHHOW MapTHUH, KOTOpasi Mpourpaia Bbl-
Oopsl. [Iponsonuio KpymHoe CTOJKHOBEHHE C TO-
JIULUEH, B pe3ylbTaTe 4ero UCTHULla Oblja paHeHa B
MpaBblil 17123, Ha KOTOPBI no3xke ocnemna. Cepbes-
HOT'O paccieoBaHus U CyJe0HOro pa3duparenbcTBa
110 3TOMY BONIPOCY HE COCTOSIIOCK.

EBpomneiickuii cya 1o mpaBaM 4eloBeKa cyel J0-
Ka3aHHBIM, YTO HCTHIIA CTaja >KePTBOU MOJHUIICH-
cKoro Hacwius (ymap NyOWHKOH) M C y4EeTOM Cy-
miecTBOBaHUs PakTa Hed(PPEeKTUBHOIO YrOJIOBHOIO

pacciienoBaHUsl YCTaHOBUI (PaKT HapYyIICHUS CT. 3
KonBennuu.

3. EBponeiickuii CyJ 1o IpaBaM 4eJ0BEKa YCTAHO-
B B iepuo BpeMeru ¢ 01.01 mo 31.08.2009 nesth
ciyyaeB HapyuieHuss KouBenuuu Bnactsimu [ py3un.
B mectn cimydasx xanoObl OBLTM MpHU3HAHBI HENO-
nyctumbiMu (3asBiierre No. 37341/04, 25491/04,
22433/05, 26446/06, 13909/06 u 30272/04). Tpu
ciydas OBITM BBIYEPKHYTHI U3 peecTpa (3asBlIeHHE
No. 26920/07, 16299/07 u 18619/06).

B Ha3zBaHHBIX peUICHUAX B OCHOBHOM ObLIH YCTa-
HOBJICHBI HapymIeHHs CT. 3 («3ampenieHne mbIToK» ),
cT. 5 («IIpaBo Ha cBOOOAY M JINYHYIO HEMPUKOCHO-
BEHHOCTH») U CT. 6 («IIpaBo Ha cmpaBeqIMBOE CY-
neOHoe pa30oupaTebCTBO «).

Heno Abdulhamit Aliev v. Georgia (Peumienune ot
13.01.2009, 3asiBienue No. 522/04)

Hcren sBisieTCs POCCUNHCKUM TIpPaKIaHUHOM U
Haxoauica ¢ mapta 1999 r. B I'py3un B kauecTse
O0exxenua. B mae 2002 r. oH Obul apecToBaH Ipy-
3UHCKHMU BJIACTSIMH Ha OCHOBE CaHKIUH 00 apec-
T€, BBITAHHONW POCCHUCKUMH OpTraHaMH, U OBLI OC-
BoOOXkeH numb B ssHBape 2005 r. OH xanoBaycs
Ha IJIOXME YCJIOBUS cojepkaHus B Tropbme Ne 5 B
TOunucu u yTBepKaa, 94To B HOUb ¢ 3 Ha 4 OKTAODPS
2002 r. on mojBEpPrCs B TIOPbME HCTA3AHUSIM.

EBponelickuil cyq no npasam 4eJIOBEKa IPU3HAI
HapyueHueM cT. 3 KoHBeHIMU MI0Xue yCIOBUs CO-
JepKaHusl B TIOPbME, a Takke (aKT HepacciaemoBa-
HUA Q)aKTa €Iro UCTA3aHWA B THOPbMC U Ha3HAYUII HUC-
TIy BbIIJIAaTy KomieHcanuu B pazmepe 10.000 espo.

Heno Giorgi Nikolaishvili v. Georgia (Peumienue
ot 13.01.2009, 3asBaenune No. 37048/04)

Ucren, rpaxaanul I'py3un, paccmarpuBaics B
KauyecTBE CBUJIETENA B Jiejie 10 yOUNHCTBY, B KO-
TOPOM TOJ03peBaeMbIM ObLI ero Opar. OH 00xka-
JIOBAJI TO, YTO OBLI HE3aKOHHO 3aJepKaH U HaX0-
OUJICS MO apecTOM IJIsi TOTO, YTOObI BBIHYAMTH
ero CKpbIBaBLIETOCS OpaTa CJaThCAd BIACTAM.
Kpome Toro, OH ’xajmoBajics Ha TO, YTO B IOJH-
IEeHCKUX ydacTKaxX OBLIO BBIBEIMIEHO OOBSABICHHE
c ero otorpadueii.

EBponelickuil cynl mo mpaBaM YelOBEKa IMpPU-
3HaJ, YTO apecT UCTLA SBISUICS HAapyLIEHHEM CT.
5 KonBeHUMH, MOCKOJIBKY OH OBLI MPOU3BeeH 0e3
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cyneOHOW caHKIWW, 0e3 HaJIW4Yug JOCTaTOYHBIX
OCHOBaHMH U 0e3 MpoBeACHUS 3acIylIMBaHUS 3a-
nepkaHHoro nuia. Kpome Toro, oH cuen HapyIieH-
Hoii cT. 8 KoHBeHIIMHU n3-3a OmyOIuKOBaHUS 00B-
SBJICHUS B MONMIEHCKUX ydacTkaxX. Mcrtmy Oblia
HaszHadeHa KommeHcanus B pasmepe 8000 espo.

Heno Shalva Ramishvili and Davit Kokhreidze
v. Georgia (Pemenue ot 27.01.2009, 3asB/jenue
No. 1704/06)

Uctner sBasioTcs rpaxiaaHamu ['pysun n Opuin
YUpEeaUTENIMH M NallIMKaMHU YacTHOTO O0IIecTBa
MacCMeJIMM, KOTOPOMY MpUHAJJIEXkKal TeIEeBU3UOH-
velid kKaran «TV 202». B anpene 2005 roma obmie-
CTBO HaMEPEBAJIOCH TPAHCIUPOBATH JOKYMEHTAJb-
HBbIH (QUIBM, KOTOPBIH MOTI' OBl MMETh HETaTUBHbBIC
MOCJIEICTBUS JJIs YJieHa MapjaMeHTa OT IpaBsIiei
MOJIMTHYECKOM mapTuu. McTipl ObIIM TOMELICHBI B
TIopbMy Ne 5 1. TOuaucu, oT4acT B 0c000 KecT-
KUX yCIOBUSX, U Obln pomnpomens 02.09.2005 B
paiiorHOM cyze T. TOunmucu, HaxoaACh TIPU ITOM B
XKeJNne3Hol kieTke. Marepuan He OblT 0O0paboTan
HaJ[JIeKauM 00pa3oM u B TOUITUCCKOM rOpOICKOM
cyne.

EBponelickuil cyn 1o mnpaBaMm 4eJIOBEKa IpH-
3HaJ B YacCTU YCJIOBHH COJIEpkKaHUS B TIOPbME
Hann4uue HapymeHus cT. 3 KouBeHnuu, a B 4acTu
camoro apecta 0e3 cyaeOHOi caHKLUHMHU U OTCYTC-
TBUS OTEPATHUBHOTO CYAEOHOTO KOHTPOJISI Hapy-
weHue cT. 5 KonBenuuu. Kaxaomy U3 HCTIOB
OH HA3HA4YUJ B KauyeCTBE KOMIIEHCALMHU BBIIJIATY
6000 eBpo.

Heno Kharitonashvili v. Georgia (Peumienue ot
10.02.2009, 3aaBaenue No. 41957/04)

B nanHom cnyuae EBpomeiickuii cyn mo mpaBam
YeJI0BEKa PEIIMII, YTO U3-3a UCKJIFOUUTEIbHOMN JJIU-
TEJIbHOCTH TI'PAXKIAHCKOIO Ipoliecca UMEET MECTO
HapyuieHue cT. 6 KouBenuuu.

Heno Nodar Jgarkava v. Georgia (Pemienune ot
24.02.2009, 3asiBaenue No. 7932/03)

IIporuB ucrna, rpaxaanusa ['py3uu, B 1995 rony
OBLIO HAYaTO YrOJOBHOE MPECISAOBAHUE 110 10103~
PEHHIO 3J0YyNOTpeOIIeHUsT UM CBOEH JOJIKHOCTHIO
HapomHoro m3OpanHuka. B miome 1998 r. mporecc
ObLT TprOCTaHOBIIeH. McTel jxanmoBalicsi, 4TO €ro

TpeOoBaHUE O BO3MEILUEHUM MAaTePHAIBHOIO M MO-
paibHOTO yuepba He ObUIO PacCCMOTPEHO.

EBpomnelickuil cyn nmo npasaMm 4eJOBEKa IOCTa-
HOBUJ, YTO HapyueHa cT. 6 KoHBeHIMH, Tak Kak
BepxoBHblll cyn I'py3unm ocHOBal CBO€ pellleHHE
Ha apryMeHTax, KOTOPbIC HE ABJIAIOTCA HU SACHBIMU,
HU CKOJBKO-HMOYIb NOCTATOYHBIMM ISl CyIIECTBA
nena.

Heno Khvicha Poghosyan v. Georgia (Peumienne
ot 24.02.2009, 3asiBienue No. 9870/07)

OTOT ciaydail sIBASAETCS ONHUM U3 IPUMEPHO CO-
poxa ka0, HanpaBIEHHbIX IPOTHB HEYIOBJIETBO-
PUTEIBLHOTO O0CCTEUEHHSI TPY3UHCKUX TIOPEM Jie-
YeHUEM U MeaukaMeHTamu. EBponeickuil cya nmo
mpaBaM uenoBeka norpeboBan or I'py3um B »3TOM
CBA3H NPCANPHUHATE AIMUHUCTPATUBHBIC U 3aKOHO-
JlaTelIbHbIE 1Iard A UCOPaBJICHUS JaHHOTO IMOJO-
KEHUS.

Ucren, rpaxaanuHd I'py3un, cuien B TIOPbME HU3-
3a pa3boiiHHYbero HamameHus. B okxtsaope 2006 T.
eMy clelajy B TIOPEMHOU OONbHUIE ONepauuio, B
pe3ysibraTte KOTOPOHW OH MONYYWJT WHPEKIHIO U 3a-
Oornen BupycHbsIM renatutoM C. XoTs nuarHo3 ObLT
MOATBEPAKAEH BPAyOM, €ro He MOJIOKHUIN JJIs Je-
4yeHHus B OOJbHUITY. XOjaTaiicTBa B MUHUCTEPCTBO
FOCTULIMH U NTEpe]l aIMUHUCTpaIueil TIopbMbl Ne 6 T.
PycraBu He BO3BIMENH NOIKHOTO JEHCTBUA.

EBponelickuil cyq no npasam 4eJIOBEKa IPU3HAI
HapyweHHOU cT. 3 KoHBEHUMHU MO NPHUYUHE TOTO,
YTO UCTel He Obul 0OecreueH MEeAUIMHCKUM Jieue-
nueM remarura C. dakr YCTAHOBJICHUS IMPaBUJIbBHO-
ro JUarHo3a B JAHHOM Clly4yae COYTEH HEJI0CTaTo4-
HBIM.

Heno Irakli Ghavtadze v. Georgia (Pemienue ot
03.03.2009, 3aaBaenne No. 23204/07)

Ucten sBasercs rpaxigaHuHoM ['py3uu u B Ha-
CTOsIlliee BpeMsi OTOBIBAET HAKa3aHHE B TIOPbME.
On ctpagaer BUpycHbIM renatutoM C u TyOepky-
JIE3HBIM TIEBPUTOM. ET0 ompenennyin B TIOPEMHYIO
OOJILHUITY TOJIBKO ITOCJIE TOTO, KaK €ro 00JIe3Hb J0-
CTHUIJIa KYJIbMUHAIIUU.

EBpomnelickuil cya 1o nmpaBaM 4eJIOBEKa OCTAHO-
BIJI, 4TO HapyieHa ct. 3 KoHBeHIUHU, Tak Kak Ipy-
3UHCKHC BJIACTHU HC BBIITOJHHNJIN CBOU 065[33HHOCTI/I
1Mo 00ecIeyeHn o UCTIIa METUITUHCKUM 00CTyKHBa-
HHUEM U HE 3aIIUTUIIU €r0 3J0pPOBbLE BO BpeMs Ipe-
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ObiBanusl B TopbMe. OH Ha3HAYWI BBIMIATY KOM-
neHcanuu uctuy B pazmepe 9000 espo.

Heno Leva Kobelyan v. Georgia (Pemienune ot
16.07.2009, 3asiienne No. 40022/05)

Ucren, rpaxnanun ['py3uun, odpatuics B EBpo-
NeMCKUi Cya M3-3a UCKIIOYUTEIBbHONW JJINTENbHOC-
TH YTOJOBHOTO IpoIecca, KOTOPhIil OB HAaJat mnpo-
tB Hero B 2000 roxy mo oOBHHEHHIO B HMYIIECT-
BEHHBIX JICJIUKTaX.

EBpomneiickuil cyq no npasam 4eJIOBEKa IPU3HAI
JKCTPEMAIBHYIO UIMTEIBHOCTH Ipolecca B TpPex
CyIeOHBIX UHCTAHIUAX — Mo4YTh 6 yeT u 10 mecs-
LIeB — HapyuieHneMm ctaTbu 6 KoHBeHINHN M Ha3Ha-
YUJI BBIILUIATY KOMIIEHCAUUHU HCTLY B pasmepe 1000
eBpo.

Heno Amiran Kvitsiani v. Georgia (Pemienue ot
21.07.2009, 3aaBaenune No. 16277/07)

Ucren, rpaxnanuu [py3uun, noduics B nexadpe
2000 r. cyneOHOro pelieHus: B CBOIO IMOIb3y. DTHUM
pelIeHueM rpy3uHCKHE OpraHbl ObUIH 00sI3aHBI y1I-
JIaTUTh €My KOMIIEHCAITUIO 32 pa3pyIIeHne ero 1omMa
B pe3yJIbTaTe MOJULEHCKON akuK B ceHTsA0pe 1997
I. BiacTu He BBINONHSIN 3TO CBOE 00s513aTEIBCTBO B
TeYeHWE MHOTHX JIeT.

EBpomneiickuii cyq o nmpaBaM 4esioBeKa MOCTaHO-
BHJI, UTO TPY3MHCKHE BJIIACTH HAPYLIMIH TAaKHUM 00-
pa3oM MpaBoO MCTLA Ha CyA corjaacHo cT. 6. KoHBeH-
WU U ero IpaBo Ha coOcTBeHHOCTH 1o cT. 1 Ilpo-
tokosia Ne 1 x Konsenrnuu. OH Ha3HauMJ BBITLIATY
uctuy komneHcauuu B pazmepe 3000 eBpo.



KOHCTHTYHIHOHHO 10IIyCTHMBbIE
OTPAHMYCHUA NPaBa
COOCTBEHHOCTH B MPAKTHKE
KoHcTUTYUHOHHOTO cyaa
PecnyOiiuku ApmeHust

Denuxc Toxan™

B mpyoe agmop ananusupyem npaea uenogexa Kax
BAJNCHYIO COCMABHYIO YACHb COBPEMEHHO20 NPABOBO-
2o eocyoapcmea. llpusnanue u 3awuma npasa cooc-
MBEHHOCTNU 6 Kauecmee QyHOAMEHMATbHO20 KOHCTU-
MYYUOHHO20 NPUHYUNA 3aKpeniiensvl 6 Koncmumyyuu
Pecnybruxu Apmenus. Jlroboe emewamenscmeo 6 3mo
npago Hys*HCOaemcs 8 KOHCIMUMyyuoHHOM onpagoanui.

Konecmumyyuonnoui  cyo  Pecnyonuxu Apmenus
ocywecmensem 3auuny OCHOGHbIX Npas U 80000
2PAANCOANUHA 8 OCHOBHOM NYMEM Nocaedyroujeco aoc-
MPAaKmHo20 KOHMPOA, a Makxdice npeodsapumenbHo20
KOHMPOJIsL HAO KOHCIMUMYYUOHHOCTBIO MEeNCOYHAPOO-
HBIX 002080PO8.

B cmamve aemop noduepxusaem, umo Koucmu-
MYYUOHHOE NPABO COOCMEEHHOCU HeaDCONOMHO U
Modicem Obimb 02PAHUYEHO 8 COOMBEMCMEUN C HOPMA-
MU U NRPUHYUNAMU MeNCOYHaApoOHo20 npasd. OOHaKo,
OH NPUXOOUmM K 3aKJIHUEHUI, YMO KOHCHMUMYYUOHHO
donycmumsle npeoensvl U OCHOBAHUA OISl O2PAHUYEHUS
npasa coocmeennocmu 6 Pecnybnuxe Apmenus nonno-
CMbI COOMBEMCMBYIOM HOPMAM MeNCOYHAPOOHO20
npasa.

1. B neMokpaTudecKkux rocygapcTBax COBpEMEH-
HOTO MHpa OJHOW W3 BaXKHEUIIMX 3aJlad OPraHoOB
KOHCTUTYIIMOHHOTO MPaBOCYAUS SBISETCS 3alluTa
OCHOBHBIX IIpaB U CBO60,Z[ YCJIOBCKA M T'paxaaHu-
Ha, TApaHTUPOBAHHBIX MX KOHCTUTYIUSAMH. JTa 3a-
Jaya mpsMO IPOBO3IIAIIACTCS B KOHCTUTYLHSAX U
3aKOHOJATEIHLCTBE MHOTUX CTPaH KakK TIaBHAS I1EJTh
NEeATeTbHOCTH OPTaHOB KOHCTHUTYIIHOHHOTO TPaBo-
Cyaus.

OTCYTCTBI/IG B KOHCTUTYIHMAX U CIICHUAJIbHOM 3a-
KOHOJIaTeIhCTBE 00 OpraHax KOHCTUTYIIMOHHOU FOC-
TUIUU PAA CTPAH HOPM, HEOCPEACTBEHHO PEryiu-
PYIOIIUX COOTBETCTBYIOIIEE IMOTHOMOYHE, OTHIOAb
HE O3HAYaeT, YTO Ha MPAKTHKE OHU HE OCYIIECTBIIS-
IOTCS JEUCTBYIOIIMMHU TaM OpraHamMu KOHCTHUTYLIH-

* Cynps Koncrutynnonsnoro cyna PA, 3aB. kadeapoil KOHCTHTYIH-
onnoro rnpasa Poccuiicko-ApmsiHckoro (CiaBsSHCKOro) yHHUBEPCH-
TeTa, mpodeccop

OHHOTO npasocyaus. OTau4KMe COCTOUT JIMIIB B TOM,
YTO 3TH OPTaHbl OCYIIECTBIAIOT 3aLIUTY KOHCTUTY-
LMOHHBIX TIpaB U cBOOOJ YeloBeKa M I'pakJaHHHA,
B TOM 4YHMCJI€ IIpaBa COOCTBEHHOCTH, B paMKaX MHBIX
npouenyp, KOHTPOJIUPYs, TNIaBHBIM 00pa3oM, KOHC-
TUTYUUOHHOCTb HOPMATHUBHBIX aKTOB.
AHanoru4Has curyanus HaOmromaercs U B Pec-
nyOnuke ApMeHHUs, I7ie BIEPBbIC CO3JaHHBINA B (eB-
panme 1996 roma cnenuanu3upOBaHHBIN CyaeOHBIN
OpraH KOHCTUTYLHOHHOro IpaBocyaus, KoHcTury-
UMOHHBIN cyn PecnyOnuku ApMmeHwHs!, OCyIECTBIIS-
€T 3alluTy OCHOBHBLIX IIpaB U CBO6OII TpaXxaaHuHa
B OCHOBHOM IyTEM aOCTPakTHOTO IOCJIENYIOIIEro
KOHTPOJISI, a TaKXe MpeIBapUTEIbHOTO KOHTPOJIS
KOHCTUTYIIMOHHOCTHU MCKAYHAPOJAHBIX JOTOBOPOB.

2. Ilpu3nanue u 3ammrTa OpaBa COOCTBEHHOCTH
Kak (yHIaMEHTAIbHBI KOHCTUTYIIMOHHBIH TIpH-
HUUI (HapsALy ¢ HAapOAOBJIACTHEM, BEPXOBEHCTBOM
3aKoHa U T.1.) 3akperiéH B Koncrurynuu Pecry6-
JUKH ApMeHMs B Imase I, peryaupyromei 0CHOBBI
KOHCTUTYLIHOHHOTO CTPOsi ApPMEHUH.

Cornacuo crarbe 8 Koncturyuun Pecmy0Onu-
K ApMeHHs, B CTpaHe MPU3HAETCS U 3allHUIIaeTCs
paBo Ha coOCTBEeHHOCTh. COOCTBEHHHK 1O CBOEMY
YCMOTPEHHIO BIIAJEET, MOIB3YETCA U pacropsikaeT-
cs TIpUHAMIEXKAIIUM €My HMYyllecTBoM. Peanu3za-
Lus IpaBa Ha COOCTBEHHOCTb HE JOJIKHA HAaHOCUTH
yiepo okpyXxarouiei cpejie, HapyliaTh npaBa U 3a-
KOHHBIE MHTEPECHl JPYTHX JINI, 0o0IIecTBa U TocCy-
JapcTBa.

locynapcTBO TapaHTupyeT cBOOOJHOE pa3BHUTHE
W paBHYIO MPABOBYIO 3aIIUTy Bcex GopM coOCTBEH-
HOCTH, CBOOOLY 3KOHOMHMYECKOH MAESITEeIbHOCTH,
CBOOO/IHYIO SKOHOMUYECKYI0 KOHKYPEHIHIO.

KonctutynuonHomy npaBy COOCTBEHHOCTH JIHY-
HOCTHU mNocBAlleHa U ctaThsd 28 KoHcTutyuuu, 3a-
kpemieHHass B raBe Il «OcHoOBHBIE mpaBa M CBO-
00/bI UesIOBEKAa M TpakJaHWHA», KOTOpas B OoJiee
KOHKPETHOH (hopMe 3allUIIaeT IpaBa JUIYHOCTH KaK
Blaaenbla coOcTBeHHOCTH. llpoBo3rnamas mpaBo
Ka)KJIOTO YeJI0BEeKa Ha COOCTBEHHOCTh M HACJIEACTBO,
Koncrurymnus PecnyOmmkn ApmMeHHS OTHOBpEMEH-
HO INpeycMaTpHUBaeT JOBOJILHO KECTKHE U YETKHUE
KOHCTUTYIIMOHHBIE OCHOBAHUSA Ui TpEKpaIleHHs
IpaBa COOCTBEHHOCTH.

B uvactHocTH, cornacHo crathe 28 Konctutyuumu,
MpaBOM COOCTBEHHOCTH Ha 3€MJII0 HE TOJIb3YIOTCS
WHOCTpaHHbIE IpakJaHe W Jauua 0e3 rpakIaHCcTBa,
3a UCKJIIOUYEHUEM CIIy4aeB, MPEAYCMOTPEHHBIX 3aKO0-
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HOM. JIMIIATh COOCTBEHHOCTH MOXET TOJIBKO CYH —
B IPEAYCMOTPEHHBIX 3aKOHOM CITydasX.
OTuyx/eHHEe COOCTBEHHOCTH JJIsl HYKJT 00I1IeCTBa
Y TOCYIapCTBa MOXET OBITH MPOU3BEACHO TOJIHKO B
HUCKJIIOUUTENBHBIX CIy4YasX Ha OCHOBAaHUM 3aKOHA C
[peIBapUTEIbHON PaBHOLIEHHONW KOMIIEHCALUEH.

3. IlpaBo3amuTHas aeATenbHOCTh KOHCTUTYLH-
oHHOTO cyna PeciyOnuku ApMeHus CBUAETENHCTBY-
eT; 4TO, IOXalyl, HU OJHO APYroe OCHOBHOE IPABO
4yeJoBeKa U IpakJaHuHa, 3akperuiénHoe B KoncTu-
Tynuu Pecrybnuku ApMeHus, He MOJBEPragoch Ta-
KOH TBEPIION M TOCIIeNOBaTeNbHON CyneOHOMN 3anu-
Te, KaK KOHCTUTYIIHOHHOE IIPaBO COOCTBEHHOCTH.

[IpuBenem psin nmpumepos. 27 despans 1998 rona
Ha OCHOBE 3asiBjieHMs npe3usieHTa ApMmenuun KoHc-
TUTYIHOHHBIH cyq PecnyOinkun ApMeHUs: paccMoT-
pen meno 0 KOHCTUTYIIMOHHOCTH CTaThu 22 3akoHa
PecnyOnukn Apmenns «O HEIBHKHUMOCTHY», KOTO-
pBIii ObLT MPUHAT mapiameHToM 27 nekabps 1995
roja.

3asgBUTEIb, CCHIIAACH HA IMOJOKEHHUS cTaTed 8§ u
28 Konctutyuuu ApmeHuu, ormedan, uyrto Konc-
TUTYHUEH MpSAMO pa3rpaHUYEHbl MPUHIIUIHAIBHO
pasHble BUIbI IPEKpalleHus IpaBa COOCTBEHHOCTH:
nunIeHne cOOCTBEHHOCTU M OTUYKJCHUE COOCTBEH-
HOCTHU. Mexay TeM, B cTaTbe 22 3akoHa PecmyOnuku
Apmenns «O HEABMKUMOCTH» (4acTH 2-5) yCcTaHaB-
JINBAIOTCS MOJIOKEHUS, O KOHCTUTYLIHOHHOCTH KOTO-
pPBIX B MPaBOMPUMEHUTENbHON MPAaKTHKE UMEIOTCS
B3aUMOMCKITIOUAIOLIUE TIOJXOBI.

Cratbs 22 3akoHa PecnyOnuku Apmenus «O He-
JIBIKUMOCTHY o3arnaBieHa «OTuyxkaeHHe HeIBH-
XKUMOCTH IJIsl HYXJ OOLIecTBa W TOCyZapcTBay.
Hopwmbl cTatbu MMenu Lelb 3aKOHOIaTEIbHO ypery-
JIPOBATh U C MPABOIIPUMEHHUTENHHON TOYKH 3peHUS
CO/ICHCTBOBATD KaK MPEIYyCMOTPEHHOMY CTaThEN 8 U
yacThio 2 ctathu 28 KoHcTuTyuuu ApMeHUHU Mpo-
LeCCy OTUYXACHUS HEABMKMMOCTH, TaK M 3aIIUTe
IpaB COOCTBEHHUKA.

B wactax 2-5 crarem 22 3akoHa yTBEpPXKAAJIOCH:
«Pa3mep paBHOIIEHHOIN KOMIIEHCAIIUH 32 U3BATYIO JUIS
HYXZ o011ecTBa U TOCYAapCTBA HEBH)KUMOCTD OIIpe-
JensieTcs IOCTaHOBICHUEM MTpaBUuTeNnbcTBa Pecmyomm-
K1 ApPMEHHS, OCHOBBIBAsCh Ha PE3yJbTaTe IeperoBo-
POB MEXAy IIPaBUTENLCTBOM APMEHNH U COOCTBEHHU-
KOM, HEJIBMKUMOCTb KOTOPOTO MOMAJIEKUT OTUYXIEH-
HO, ¥ Ha MHCbMEHHOM COITIACHU TTOCTIETHETO.

Ecnu coOCTBEHHUK HEIBMKMMOCTH HE COIVIACEH
C OTUYXJAEHHEM HMYIIECTBAa WJIM Pa3MEpOM KOM-

MeHCaIluu, MPaBUTEILCTBO PecrmyOnuku ApMeHus
MOXXET OCYIIECTBIATh OTUYXKJAEHHE HEIBHKHUMOC-
TH TOJBKO B cyneOHOM mopsanke. Jlo BcTyruieHus
pelIeHHsI Cya B 3aKOHHYIO CHUJy COOCTBEHHHUK He-
JBHKHMOCTH, TOJJIEXKAIIEH OTUYKICHUIO JJIsl HY K]
001IecTBa ¥ TOCYIapCTBA, 00s3aH BO3JACPKATHCSI OT
MPUYUHEHNS BPEea HEABUKHUMOCTH.

[Iponienypa oOTuyXJI€HUS HEABUKUMOCTU MJId
HYXJ OOIIecTBa M TOCYIapCTBa YCTaHABIMBAETCS
MPaBHUTENHCTBOM PecryOnnku ApMeHUs, UCXOIs U3
MOJIOKEHUHN HACTOSIIEH CTaThU».

[Ipunumas peumenue o satomy jaeny, Koncrury-
LHUOHHBI cyn ApMEHUM HUCXOAUI M3 IOJOXKEHHI
cratbu 28 KOHCTUTYLHH O TOM, YTO OTUYKACHUE
CcOOCTBEHHOCTH ISl HYKJ] 00IIIECTBa M TOCY/1apCcTBa
MO>KET MPOU3BOAUTHCSA TOJIBKO B HMCKIIIOUHTEIBHBIX
clydyasgX Ha OCHOBaHMM 3aKOHa O IpeIBapHUTEIb-
HOW paBHOIIEHHON KOMIIeHcaluu. Takum oOpazom,
KOHCTUTYLIUOHHBIM OCHOBAaHHEM I OTUYKICHHS
COOCTBEHHOCTH TPU3HAIOTCS «HYKIBl TOCyAapc-
TBa I/I.O6HICCTBa>>, a KOHCTUTYUUOHHBIMH T'apaHTH-
SMM 3alllUThl MpaB COOCTBEHHUKA OTYYXXIAAeMOTO
MMYLIECTBA SIBISIOTCS B3aMMOCBS3aHHbBIE B3STHIE
B €AUMHCTBC KOHCTUTYIUMOHHBIC Tpe6OBaHI/IH COBEp-
maTh OTYYXKJEHHE: BO-TIEPBBIX, JIHUIIb B HCKIIOYHU-
TEJbHBIX CIIy4asix, BO-BTOPBIX, HA OCHOBAaHUHU 3aKO-
Ha, B-TPETbUX, C IPEABAPUTEIBLHONW PaBHOLECHHOM
KOMIIEHCAIMEN OTUYKAaeMOTO UMYIIECTBA.

Koncruryunonusie GopMyITHPOBKH THIIA «HYKIbI
rOCy/apcTBa U OOIIECTBaY, «JIUIIb B HCKIIOYUTETb-
HBIX CIIy4asix», ¢ «IpEeABapUTEIbHON pPaBHOIICHHON
KOMIIEHCalUel» — TepMHHBI, MTOAJIekKaIIUe PaBo-
BOM OIICHKE.

Konctutynus ApMeHuu, HCXOAs U3 TOTO, UTO YKa-
3aHHBIE MMOHATHS HEOCPEACTBEHHO KAaCaOTCs OJIHO-
ro M3 Ba)XHEHIINX KOHCTUTYIIMOHHBIX IIpaB 4Y€JI0-
BEKa - MpaBa Ha COOCTBEHHOCTh, yCTAHOBHIJIA, YTO,
10 TOAOOHBIM OCHOBAHUSIM, OTUYKJECHUE COOCTBEH-
HOCTHU MOXET NPOU3BOAUTLCA Ha OCHOBAHUU 3aKOHA,
CO3/1aB TEM CaMbIM HEOOXOJUMBbIE 3aKOHOATEIIbHbBIE
rapaHTHH.

IlpenBaputenbHasi paBHOLIEHHAs KOMIIEHCALIUS
SBJIETCSI 00OCHOBAHHOMN CO CTOPOHBI UCIOJHUTEb-
HOTO OpraHa COOTBETCTBYIOLUIMM (D)HHAHCOBO-XO-
35IMCTBEHHBIM PAacyéTOM M COIVIACOBAaHHOW ¢ colc-
TBEHHHMKOM AEHCTBUEM, KOTOPOE MOKET OBITH OCIIO-
PEHO B CyeOHOM IMOPSIJIKE.

B cBoem mocrtaHoBiaeHuu ot 27 depans 1998
roga Koncrurynuonusiit cyn Pecyonukn ApMenus
BIIEPBBIE J1aJl CBOE TOJIKOBAHME KOHCTUTYIIMOHHBIX
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HOPM O IpaBe COOCTBEHHOCTH, JOIYCTUMBIX IIpeie-
JIax ¥ OCHOBAaHMSIX OrpaHUYEHUS ITOTO MpaBa.

B uactaocTtn, KoHcTUTYIHOHHBIN cyn ApMeHHH
ormeTun, 4yTo KoHcTHTynus mpeaycMmaTpuBacT IBa
crnoco0a mpeKpalleHus npaBa coOOCTBEHHHKA.

B mepBom ciydae cOOCTBEHHHKA MOXKET JIMIIUTH
COOCTBEHHOCTH TOJIBKO CyA — 3TO NPOHMCXOAMUT B
MpeAyCMOTPEHHBIX 3aKOHOM ClIy4asx, TO €CThb Ipe-
KpalieHue TpaBa COOCTBEHHOCTH OCYIIECTBISETCS
KaK JeWCTBHE NPHHYAMTEIBHOIO XapakTepa, Kak
Mepa OTBETCTBEHHOCTU. Bo BTopoM ciyudae oTdyxk-
JIeHre COOCTBEHHOCTH JJIsl HYXKJI OOIIECTBA U TOCY-
JapCTBa MOYKET MPOM3BOAUTHCS JHUIIb B MCKIIOYH-
TEJIbHBIX CIy4asiX, HA OCHOBAHUHU 3aKOHA, C Mpe/Ba-
pUTENHbHONH paBHOLEHHOW KommeHcaruen. OTdyx-
JeHrne cCOOCTBEHHOCTH ISl HYJT 00IIecTBa U Tocy-
JapcTBa, NnpeaycMoTpenHoe cratbei 28 Koncrury-
LIMH, OTIINYAETCS OT JIUIICHUS MpaBa COOCTBEHHOCTH
TEM, YTO NMPOUCXOAUT HE JINIIEHHUE COOCTBEHHOCTH
myTEM NPUBJICUCHHS] K OTBETCTBEHHOCTH, a JOOPO-
COBECTHBIH COOCTBEHHUK OO0S3yeTCs] MPH HAIMYUHU
npenycMoTpeHHbix KoHcTUTyuued OCHOBaHUM, C
cOOJIIOIEHUEM YCTaHOBICHHBIX TApaHTUH, YCTYIUTh
CBOE NMPaBO COOCTBEHHOCTH TOCY/IapCTRY.

KoHCTUTYUHOHHBIA €y MOCTaHOBUJI, YTO YaCTh
TpeThs cratbu 22 3akoHa PecnyOnuku Apmenus «O
HEJBUXUMOCTHU», COINIACHO KOTOPOH, «eciIu codc-
TBEHHUK HEABMKUMOCTH HE CONNIACEH C OTUYXkKIe-
HHEM HMYULIECTBAa MPABUTEIbCTBOM APMEHHMM WU
pa3sMepoM KOMIIEHCAIluu, MpaBUTENLCTBO Pecmy0-
JIUKU APMEHHSI MOKET OCYIIECTBIISITh OTUYKICHUE
HEABMKMMOIO MMYLIECTBA TOJBKO B CyIeOHOM IIO-
pANlKe», HEe COOTBETCTBYET cTarhbsiM 8 u 28 Koncrtu-
Tynuu ApmeHuu. CoOCTBEHHOCTH JIAIIA 1TO0 OCHOBA-
HUSIM, IIPEJyCMOTPEHHBIM YacThIO BTOPOI CTaThu 28
Koncturynuu PecnyOnuku ApMeHHs, MOXET OBITh
OTUYXJI€Ha, a B CIy4ae OTCYTCTBHsI COTJIACHS JIMIIA
paBO COOCTBEHHOCTH MOXKET OBITH MIPEKPAILEHO I'0-
CyAapCTBOM TOJIBKO IMyTEM MPHUHATHS 3aKOHA O KOH-
KPETHOW HEIBIKHMOCTH, B KOTOPOM OymyT oboc-
HOBaHbl HCKJIIOYMTENbHAS Ba)XHOCTh U 3HAUYECHUE
OTUYX/ICHUS M YKa3aHO, Ha yJOBJIETBOPEHUE KaKUX
HyXJ oOLIecTBa W rocydapcTBa HAIPaBISICTCS OT-
yyKJaeMasi HEABUKHUMOCTbD.

KoHCTUTYUHMOHHBINA CyZl OJJHOBPEMEHHO OTMETHI,
YTO 3aKOH MOXXET TaKKe 00s3aThb HPaBUTEIbCTBO
Ha OCHOBAHHMHM COOTBETCTBYIOILEIO (PHMHAHCOBO-XO-
35MCTBEHHOTO pacuera, ¢ y4€TOM PBIHOYHBIX IIEH,
B PE3yJIbTaTe MEPETOBOPOB MEKIY MPABUTENBCTBOM
U COOCTBEHHUKOM O TOJICKAIICH OTUYKICHUIO HE-

JBHKHMOCTH M €0 MMCbMEHHOTO COMIACHs yCTaHO-
BUTH pa3Mep KOMIICHCAIMH, KOTOPBIH MOXKET OBITh
OCTIOpeH COOCTBEHHUKOM B CY/IEOHOM IOPSIJIKE.

KoHCTUTYUMOHHBIN Cyl MPU3HAN TAKXKE HE COOT-
BeTCTByIOIUMHU cTaThaM 8, 28 u 44 Konctutryuuu
ApMEHHH TIOJIOXKEHHUSI YeTBEPTOM M MATONH dYacTeit
craTbu 22 3aKOHa, TaK KaK OHHU MO3BOJISIIOT MpPaBU-
TEJIbCTBY MPOU3BOJBHO OTUYXAAaTh HEJIBMKMMOCTh
1 He0OOCHOBAaHHO OTPAHUYHMBAIOT MPaBO COOCTBEH-
HHKa PACIOPSKATHCS CBOUM HMYIIECTBOM.

4. 3amuTe OCHOBHBIX IpaB IpakJaH, B TOM YHC-
Jie W KOHCTUTYIIMOHHOTO TIIpaBa COOCTBEHHOCTH,
CIYKUT U JAesATeIbHOCTh KOHCTUTYLHMOHHOrO cyaa
PecnyOnnkn ApMeHus mo mpenBapuTeIbHOMY KOH-
TPOJII0 KOHCTUTYLHOHHOCTH MEXAYHAPOIHBIX JOTO-
BopoB. OTMeTuM, yto 1o Koncruryuuu Pecnybnnku
ApMeHHs MeXJIyHapOoJIHbIe JOTOBOPHI B 0043aTelb-
HOM TMOpSAKE 10 WX paTU(UKAIUU TapIaMeHTOM
JOJIKHBI MIPOUTH MpoLEeaypy KOHTPOJS MX KOHCTH-
TynnoHHoctd B KoHcTutynmonnom cyne Pecry6nu-
KU ApMeHus. 3asiBUTEIEM B 3TOM CIIy4dae SIBJISICTCS
MPE3UICHT. 32 KOPOTKUI CPOK CBOCH ACATEIBHOCTH
Koncturynuonnsiit cyn Pecriybnuku Apmenus pac-
cmotpen ceoime 200 momobHBIX men. B psane cuy-
yaeB KOHCTUTYLMOHHBIN Cyq ApMEHUHU MpU3HABAI
HEKOHCTUTYIIMOHHBIMHU TOJIOXKECHUS, 3aKperaEéHHbIe
B MEXJIYHApOAHBIX JOTOBOpax. DTU JOTOBOPHI, CO-
rinacHo cratbe 6 KoHcTuTynuu, He MO OBITH pa-
tudunrpoBansl. UHTEpECHO OTMETHTD, UTO B MO/1aB-
JIAFOIIEeM OONBIIMHCTBE ciydaeB KOHCTUTYIIMOHHBIN
CyZ IPMHHUMAaJI TOZ00HBIE TOCTAHOBICHUS 110 ACTY O
KOHCTUTYIIMOHHOCTH 0053aTeIbCTB, 3aKPEINIEHHBIX
B MEXJYHAPOAHBIX AOTOBOPAX O 3allUTE U MOOUIpe-
HUW WHBECTHUIIMH, 3aKIIIOYCHHBIX OT UMeHH Peciy0-
nuku Apmenus. Bo Bcex cimydasx pedp Iuia o Ha-
PYLIEHUH KOHCTUTYLIMOHHO JOIYCTUMBIX MPENEIOB
1 OCHOBAHHH OIpaHUYCHUS MTpaBa COOCTBEHHOCTH.

[IpuBeném Heckonmpko mpumepos. Tak, 30 aBrycra
1996 ronma, paccMOTpEB A€N0 O KOHCTHUTYLIMOHHOC-
T nosnioxkeHuit Jlorosopa or 21 gexabps 1995 rona
Mexay Pecnybnukoit Apmenuss u ®DeneparuBHOMN
PecnyOnmkoit ['epmaHus o MoOIMpeHNH U B3aUMHOMN
3allUTe KaNUTaJbHBIX BIOkeHUM, KoHCTUTyLHHOH-
HBIA CyJ NPHUIIEN K 3aKJIIOUYECHUIO, YTO IOJIOKEHHUS
0 KOH(HUCKAIUHN, HAITMOHAIN3AINH WUIN TPUPABHEH-
HBIX 110 BO3ACHCTBUIO K KOH(UCKALHMHU WIH OTOCY-
JAPCTBJIICHUIO UHBIX MEPONPHUITHH, TIPEeTyCMOTPEH-
Hble cTaThEél 4 JloroBopa, mpoTUBOpEYAT YCIOBUAM
OTYYKJCHHUSI COOCTBEHHOCTHU, U3JIOKEHHBIM B CTa-
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Thell 28 KoHcTuTyliun ApMeHUH, U TEM CaMbIM Ha-
PYLWAIOT KOHCTUTYLHOHHOE MpaBO COOCTBEHHOCTH
rpaxknad. Kak Obuto OTMe4YeHO BhINIe, B cTaThe 28
Konctutynun PecrnyOnukn ApmeHUs 3aKperieHo,
YTO «OTYYXKACHHE COOCTBEHHOCTH MJIsI HYXI 00-
IECTBA M TOCYAapcTBa MOXKET OBITH MPOU3BEIEHO
TOJIBKO B MCKITFOUMTENBHBIX CIIy4asX, Ha OCHOBaHUHU
3aKOHa, ¢ IPeABapUTEIbHON PaBHOLIEHHOW KOMIIEH-
camueir». OnHako ykazaHHOU ctaTheil 4 [loroBopa
npeaycMarpuBaiach BO3MOXXHOCTh KOH(UCKAIINH,
OTOCYJapCTBICHUS WM OCYLIECTBIECHUS MEpOIpH-
SITHH, TPUPABHEHHBIX 1O BO3JACHCTBUIO K KOH(UC-
Kalliu WU HallMOHAJN3aluu (OrOCyIapCTBICHHUIO),
UCXOJIsl U3 OOIIECTBEHHBIX HHTEPECOB.

[Ipu aToM, B coorBeTcTBHM C¢ JloroBopom, 00 or-
pelneneHny pa3Mepa KOMIIGHCAIMM W €€ BHITIIaTe
HE0OX0AUMO OBLIO M03a00TUTHCS HE MO3JHEE MO-
MEHTa KOMIIEHCAIlMM, HaIlMOHAJIM3alUN WUIH OCY-
IIECTBIEHHUSI WHOTO, aHAJOTUYHOTO TIO0 XapaKTepy
MEpPOINPHUATHUS, YTO, MO MHEHMIO CyJla, HE MOIJIO
MOJHOIEHHO 00eCTeYUTh NMpeIBapUTEIbHYI0 KOM-
MeHCAIHIO.

KoHcTuTynmonsslii cynq ApMeHHM, pacCMOTpPEB
3 despans 1997 roga gemo 0 KOHCTUTYIHOHHOCTH
nojoxeHuil CornameHus MexAy MPaBUTEIbCTBOM
PecniyOnvikun ApMeHHss M INpPaBUTENIBCTBOM Eru-
nerckoil Apabckoit PecnyOnuku o MoomIpeHUHn U
3alUTe WHBECTUIIMH, 3aKII0UeHHBIX 9 mrong 1996
roja, Npu3Haji cTarbio 5 Ha3BaHHOTo CornameHus,
He cooTBeTcTByMOmmel Koncturynum PecmyOnuku
Apwmenus. [Jannoi ctarbeid CornameHust npenyc-
MaTpHUBAJIWCh HallMOHAIU3AIUsI, KOH(DUCKAIUS WH-
BeCTI/II_[I/Iﬁ WKW OCYHICCTBJICHUC HMHBIX PABHOICH-
HBIX HallMOHAJIHM3aIluu Mep Ha Oyaro o0mecTBa, uc-
X0/l U3 BHYTPEHHUX HYXKJl CTOPOHBI, C YCIOBHEM
OBICTPOI PaBHOLICHHON U BBITOJHON KOMIICHCAIIUH
B nanpHelmeMm. B Cormamennn (GpakTHIECKH CUH-
TaJOCh BO3MOXKHBIM OTUYKJICHHE COOCTBEHHOCTH B
HCUCKIIIOYUTECIIbHBIX ClIy4dasiX. KpOMe TOTO, Impea-
BapHUTeJIbHAs KOMIIEHCAIlMd HE TpeaycMaTpuBa-
nacb. CTOPOHBI BCETo JULIb OOS3BIBAINCH MPOU3-
BECTH JalbHEHITYI0 KOMIIEHCANIo «6e3 Geccmbic-
JIEHHBIX 3aJIePIKEK».

Heobxonumo 3ameTuThb, 4T0 KOHCTUTYLHOHHBIN
cyn PecmyOnuku ApmeHus mpu OmpeeIeHHH KOH-
CTUTYIIMOHHOCTH TIPAaBOBOTO aKTa WIU €ro OTJe-
JIBHBIX TIOJIOXKEHUH, UCXOJsl U3 TPeOOBaHUI CTaThU
55 3akona Apmenun «O KoHCTHUTYLIMOHHOM Cyfey,
HE CBs3aH C YKa3aHHBIMU B 3asBIICHHH OCHOBAaHU-
sIMA ¥ JOBOAAMHU, IMPUBOJUMBIMHU 3asSBUTCISIMHU B

000CHOBaHUMU CBOECH MO3UINHU, W, IPUHUMAS pellle-
HUs, 00513aH IPUHSTH 32 OCHOBY

- BUJI IPABOBOTO aKTa;

- JaTy TpWHSTHA, TOAMMCAHUS, U3TaHUSA U COO-
JIIOZIEHUE TOpsIKa BBEIEHUS B AEHCTBHE MPaBOBOIO
aKTa;

- coJlepKaHUe MMPABOBOTO aKTa;

- HEOOXOAMMOCTD 3aIUThI, CBOOOAHOTO OCYIIECT-
BJIEHUS TpaB M cBOOOJ YeJIOBEKa M TI'pakJaHHHA,
3aKperieHHbIX B KOHCTUTY Y, TIpenenbl 1 OCHOBa-
HUS UX JOMYCTUMOTO OIPaHUYCHUS;

- npenycMoTpeHHbIi KoHCTUTynued NpUHIMI
paszziesieHus BiIacTeu;

- JIONyCTUMBIE NpeJebl MOJTHOMOYMI rocyaapc-
TBEHHBIX OPTaHOB U JOJIKHOCTHBIX JIUII.

B nmpuBOIMMBIX HaMH BBIIIE IpUMeEpPax IMPH yCTa-
HOBJIeHMH HecooTBeTcTBUs Konctutynuum Pecry©0-
JIMKU ApPMEHHs paccMaTpUBaeMOTO MPAaBOBOTO aKTa
WJIM €0 OTAEJIbHBIX N0J0KEeHNH KOHCTUTYHIMOHHBII
Cyn ApMeHuH, B IEPBYIO O4EPE/b, PYKOBOJICTBOBAI-
sl HEOOXOAMMOCTbBIO 3aIIUTHI CBOOOJHOTO OCYIIECT-
BIIEHHS TpaB W CBOOOJ YeloBeKa W T'pakIaHWHA,
3akperieHHbIX B KoHcTUTynuu, npenenoB U OCHO-
BaHUU UX TOMMYCTUMOTO OTPAHUYICHUS.

B 3axmrogeHny OTMETHM, 9TO, COTVIACHO CTaThe 4
Koncturynum ApmeHuu, rocynapcTBo odecreunBa-
eT 3aIUTy IpaB U cB0OO yenoBeka Ha ocHoBe KoH-
CTUTYIIUU B 3aKOHOB — B COOTBETCTBUHU C MPUHIIH-
IamMu U HOpMaMu MeXayHapoaHoro npasa. Koncru-
TYHMOHHOE MPaBO COOCTBEHHOCTH HE abCOJIOTHOE
MPaBO U B COOTBETCTBUHU C HOPMaMH U NMPUHIAIIAMHU
MEKyHapPOJHOTO MPaBa MOXKET ObITh OTPaHUYECHO.
KoHCTHUTYIITMOHHO TOTyCTHUMBIE MpEJeIbl U OCHOBA-
HUS OTPaHWYCHHH MpaBa coOCTBEHHOCTH B Pecy6-
JMKe ApMEHUS MOJHOCTHIO COOTBETCTBYIOT HOpMaM
MEXTyHapOJHOTO MpaBa — B YaCTHOCTH, cTaThe 29
BceoOmieir Jlekmapanuu IMpaB dYelOBeKa; cTaThe 4
MexlyHapOoIHOTO aKTa 00 YKOHOMHUYECKUX, COLIH-
aJbHBIX U KYJIBTYPHBIX IMpaBax; crarbe 1 [IpoTokomna
No 1 k KonBeHuMu o 3amiuTe MpaB 4yejgoBeKa U OC-
HOBHBIX CBOOOA H T.JI.



KOMMEHTAPUU K CYIEBHBIM PEIHEHUAM

Heno « KBuHaHU NPOTUB
I'py3uun»

(Pemenne ot 21.07.2009, 3asiBiaenune No.
16277/07)

Enena @uneesa*

21 urons 2009 rona EBponelickuii cya nmo npa-
BaM YeJloBeKa, omupasck Ha ctatbu 6 u 1 IIpo-
tokosa 1 EBpomnelickoii KoHBeHIIMM mO mpaBam
YeJIOBEKa, BBIHEC €IIe OJHO pEeIIeHHE NPOTUB
I'py3un.

JlaHHOE meno KacaeTcsi BOIPOcCa MUPHOTO Bja-
JEHHUS YacCTHBIM JMLOM HOPUHAMJIC)KAUIUM HMY-
IIECTBOM, U B Cllyyae HapylUIeHUs JaHHOTO IpaBa
10 BUHE TOCYAapCTBEHHBIX OPTaHOB CTABUT BOII-
poOC O MOJYyYEeHUHM KOMIIEHCALIMU 32 YHHUYTOXKEH-
HOE€ HMMYLIECTBO H3 CPEJCTB TOCYAapCTBEHHOTO
OromxeTa.

EBpomneiickuii Cya npuHSI JaHHBIA HCK K pe-
ructpanuu 4 ampens 2007 roma, mocie HeOA-
HOKPATHBIX U JOJTUX MOMBITOK 3asBUTENS IOJY-
YUTH KOMIIEHCALMIO 3a MOTEPSIHHOE UMYIIECTBO.

Howm 3asButens, AmMupana KBunumanu, BmecTe
C PAcCIOJO0XEHHBIMU PsAIOM (epMEPCKUMHU IOCT-
polikaMu, OB COXKEH B pe3yibTare MpOBeEH-
HO# 15 cenTa6ps 1997 rona Henmoganéky oT Aoma
3asBUTENS MOJUIEHCKON OoNepaluu.

3asBUTENb B CcyneOHOM mopsake oOpaTuiics
C HCKOM O BoO3MelleHuHu ymepba mpotuB Mu-
HHUCTEpPCTBAa BHYTPEHHHX 1€l M MUHHCTEpCTBA
¢unancoB I['pysuu. Pemenuem paitonHoro cyna
oT 27 nexabps 2000 roma eMy B KauecTBE KOM-
MEHCAllUNl 3a YHUYTOXXEHUE €ro COOCTBEHHOCTH
ObLI0 TpUcyxkaeHa cymma B pazmepe 60 000 rpy-
3UHCKHUX Japu. B pe30oa0TUBHONW YacTu pelIeHUs
YKa3bIBaJOCh, UTO BBINJIATAa CyMMBI JOJKHA ObliIa
OBITH IPOU3BEACHA U3 TOCYAAPCTBEHHOTO OIOXKe-
ta 2001 roxa.

[locne omporecToBaHUS B COOTBETCTBYIOLIEM
MOPs/IKE aHAJIOTHYHBIC PEIICHUs OBbLIM MPHUHATHI

* AnBokatr mpoekta «CTparermueckoe CyAONPOU3BOJCTBO
B I'pysunm — BHeJapeHHE MEXKJYHapOJHBIX CTaHJIapTOB B
npakTuKy», Opranuzanus «42-as cratbs KoHcTuTyUN».

ATNenaauuoOHHBIM CYIOM, a 3aTeM U BepXoBHBIM
cynom I'pys3um, coorBercTBeHHO 21 Mapra u 2
okTsa0ps 2002 roma, mocae Yero pemeHne CTayio
00s13aTeAbHBIM JJISI HCTIOJHEHHUS.

HecmoTpst Ha mpocs0y MuHUMCTEpCTBA IOCTUIINH
B nuie HanmoHambHOTO OHOPO TO MCTOITHEHUIO
CyaeOHBIX PELICHHH, M0 MPEITOKEHUIO KOTOPOTO
HEe0O0X0JMMO OBbLIO BBIILIATUTD JOJT 3aSBUTENIO B
TEYEHUE MOCIEeAYIOUIUX 3 MECsUEeB, BIACTU OC-
TaBAJIUCh 0€31CHCTBEHHBIMU - MPEJOCTABICHHOE
BpeMs UCTEKJIO 0€3 KaKuX-I1ubo U3MEeHEeHHUH B IO-
JIO)KEHUU 3asBUTENA.

HanumonanbHoro 010po Mo MCHOJHEHUIO Cyae0-
HBIX pPELIeHUH 0053ai K Belmiiare HanmoHnaapHBIH
banx ['py3un, HO ero mpukaz 25 HosiOps 2005
roja ObLI BO3BpAIIEH C YKa3aHUEM Ha HeIPaBUJIIb-
HYIO CYMMY.

[Tocne HeckonbKUX 3asBACHUN HcTUHAa MuHHC-
TEPCTBO (PMHAHCOB OTBETHJIO, YTO HE B COCTOS-
HHUU B35Th Ha ceOs BBHIIIATY JAaHHOW CYMMBI, TaK
K€ O0Ka3aJoCch HENJIaTeXecrnocoOHBIM U MwuHUC-
TEPCTBO BHYTPEHHUX JAeIl.

Ha ocnoBanuu obpamenus 3assurens loposc-
KO cyn yTo4HUI pemeHune oT 27 mexadbps 2000
roja U Kak 00ObEKTUBHO HEHCIIOJHHUMOE YCIIOBHUE
WU3BSJT Ty 4YacTh pEIIeHHUs, TJe 3HAYUIOCh, UTO
JOJT JTOJDKEeH OBITH BBITTadueH u3 Oromkera 2001
rona. Pemenue Bomo B cuny 28 masg 2007 rona.
4 centsa6ps 2007 rona ['opoackoi cya BeIIAN UC-
MOJIHUTEJIBHBIN JIUCT, HA OCHOBAHUU KOTOpOro 4
anpens 2008 rona Hanmonaneueiit bank I'py3uu B
MOJTHOM 00BbeMe BBIIIJIATHI 3agBUTEINIO MOJOXKEH-
HYIO CYMMY.

B nanmnom pemenuun EBpomneilickuii cyn onHo-
3HaYHO MOATBEPAUI yXkKe CYIIeCTBYIOIYIO Mpak-
THUKY B OTHOIIEHHWH 0053aTeIbCTB TOCYyIapCcTBa
10 CKOPOMY HCIIOJTHEHUIO PEIIEHUS] B OTHOIIEHUHU
BBITIJIATHl KOMIIEHCAIUN U HEOTHEMJIMMOCTH Ipa-
Ba Ha COOCTBEHHOCTb.

B cBoem pewmenun EBpomneickuil cyz, omnupa-
SICh Ha YK€ CYIIEeCTBYIOIIee MPeeHIeHTHOe mpa-
BO, Ha TIpUMeEpe BBIHECEHHOTO UM nena Voytenko
v. Ukraine (no. 18966/02, § 32-35, 29.06.2004),
nena Romashov v. Ukraine (no. 67534/01, §§ 23-
27, 27.07.2004), nena Skubenko v. Ukraine (no.
41152/98, 6.04.2004), cornacio KoupeHuuu, oj-
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HO3HAYHO TMPHUCYAUI 3aIBHUTEIIO CTATyC KEPTBHI,
MOCUMTAB 32 HapylLICHUE PaCTSIHYTOCTh CPOKa, B
TEUEeHUH KOTOPOTO HaApylIaloCch MpaBO 3asiBUTE-
JIsT Ha JIEHEe)XKHOE BO3MeEIIeHNEe 32 YTPadeHHOE UM
MMYIIECTBO.

Cyn, kacasich TPEINpPUHATHIX TOCYAapCTBOM
IJIS WCIIOJNIHEHWS PEmeHUus Mep, KaTeTOpHYeCKHU
MOCTAaHOBUJI, YTO HU OJIHY U3 MEp, NPEANPHUHATHIX
roCyaapcTBOM, HEJIb3sl CUYUTATh 3P HEKTUBHOM s
meje 3asiBUTENsI, €ClIU peub UIAET O MPOTSIKEH-
HOCTH CpOKa, B TE€YEHHE KOTOPOIrO pEIIeHHE HE
HCTIOJHSIOCH.

Cchinasich TakXe Ha pPacCMOTpPEHHOE UM pa-
Hee neno (Metaxas v. Greece, no. 8415/02, § 19,
27.05.2004), EBponelickuii cya pazbsiCHUI, YTO
YeIIOBEK, IMOJYYMBIIUN pelIeHne cyna TPOTUB
rocygapcTBa, He 00sd3aH NpeINpUHUMATH OTIe-
JbHBIE MPONEAYPHbl A HCHOJIHEHHUS (BOTIIOINIE-
HUS) pEIICHHUS.

Takum o6pazom, Cyn mpuszHain oOmWHUM NpH-
HIMIIOM OO0S3aHHOCTH TOCYyJIapcTBa 00ECIEeYUTh
WCTOJHEHWE ¥ BBHIMIJIATYy KOMIEHCAIMM B Kpart-
YaWIHui cpoK U 0€3 NOMOJHUTEIBHBIX HA TO YCHU-
JIUH NOTEpHeBIIEH CTOPOHBI, YIEIUB TEM CAMBIM
0oybIIIOE BHUMaHHUE BOIPOCY 00513aHHOCTEH rocy-
JapCTBEHHBIX OPTaHOB.

EBponeiickuii cy npu3Haj HapyUIEHUEM IEepU-
OJ1 UCIIOJIHEHUS peuieHust - 5 jJeT u 6 MecsIeB.
[IpruauMasi BO BHUMaHUE HECI0XHOCTbh MCIOIHU-
TEJNBHBIX MPOIENYp, TOBEACHUE CTOPOH U 3HAUH-
MOCTB JUISI 3aIBHTEISI OBICTPOTO MOJTYyYESHUS KOM-
neHcauuu (kak u B nene Raylyan v. Russia, no.
22000/03, § 31, 15.02.2007), EBponeiickuii cyn
CYEIN DTOT CPOK HEpeadbHBIM B OECITOYBEHHO pac-
TSTHY THIM.

EBpomneiickuii cyn OJHO3HAYHO BBICKA3AJICH,
YTO MPABHUTEIHCTBO ['py3un He MPeaoCTaBUIO HU
OJIHOTO BECKOI'0 apryMeHTa B CBOE OIIpaBjaHUE,
MpHU3HaB, YTO HEIOCTATOK CPEJCTB B Trocyaapc-
TBEHHOM OOJKEeTe HHKaK HE MOT peadHInTHPO-
BaTh NPABUTEJBLCTBO (TaK K€ Kak 1o aeny Amat-G
and Mebaghishvili, § 48).

OcHOBBIBasich  Ha  BBIHECEHHOM  pelle-
uun Semochkin v. Russia (no. 3885/04, § 17,
4.12.2008), EBpomeiickuii cyq 4€TKo MOCTaHO-
BUJI, YTO yCTAHOBJEHHBIH B JMaHHOM Jejie MpH-
HUWIO TPUMEHUM U K 00CTOSITENILCTBAM TEKYIIETO
Jena, ¥ MOsICHUI, YTO Ha TOCYapCTBO-OTBETYHKA
JIOXKUTCS OO0A3aHHOCTH HCIIOJHEHUS pEHIeHUs ¢
TOr0 MOMEHTA, KaK OHO BXOJHT B 3aKOHHYIO CHILY,

1, pa3yMeeTcs, y CTOPOH MOSBISIOTCS 00g3aTelNb-
CTBA UCIIOJHECHHUS PEUICHUS.

EBponeiickuii cyq c4én JOCTaTOYHBIMU BBILIEY -
NOMSHYThIE€ JOBOJABI AJs BEIHECCHHUS PEIIECHUS O
Jelly W TPUIIEN K 3aKIKYCHHUIO, 4TO OoJyice uyeM
MSATUICTHUH CPOK MO HCTOJHECHUIO DPEIICHUS B
OTHOUICHUM KOMIIEHCAIUU 3asBUTENS 3aMEJIsieT
CcyTh mpaBa Ha cya. Kpome Toro, oH pacueHu’s 3To
KaK BMEIIaTeJIbCTBO B MPaBO Ha MHUpPHOE Biaje-
Hue cobcTtBeHHOCTHIO (Voytenko, §§ 43 and 55;
Vodopyanovy v. Ukraine, no. 22214/02, §§ 31-36,
17.01.20006).

ITo cnoxuBuielcs NpakTUKe, IO TPUUYUHE CBO-
UX BBIBOJOB 1O cTathe 6 u cratbe 1 Ilpotokona 1,
Cyn Bo3zmepxaJjics OT pacCMOTPEHHS HapylIeHUH
no crartbe 13 KoHBEHLMH B 4acTU HECYLIECTBO-
BaHHS d(PPEKTUBHBIX MEp ONMPOTECTOBAHUS. XOTS
JlaHHbIE 3aKJitoueHus EBponeiickoro cyna B OTHO-
meHuu 3pPEeKTUBHOCTH MPABOBBIX Mep OBIIH ObI
JOCTATOYHO UHTEPECHBI.

I[Ipuaumass BO BHHMaHHE HCTOIICHUE HCTIIA
BBUJlY 3al03/aJIOT0 UCHOJHEHUs peuieHus, EB-
pomeiickuil cya Ha3zHAYyMUJ 3asBUTENI0 B KauecT-
B€ KOMIICHCAIIMU 32 MOPAJbHBIA ymiepd cymMmy B
pa3zmepe 3000 eBpo. Cama cymMMa KOMIIEHCAllUU B
JNaHHBI MOMEHT YK€ Oblja BbIIIaYeHA 3asBUTE-
JII0 U3 TOCYJIapCTBEHHOTO OIO/IKETa.

EBpomeiickuii cyq ocTaBmir 6e3 BHUMaHHS BOII-
pPOC BO3MEIICHUSI HEMOJYUYCHHBIX 3aIBUTEIEM OT
MCTIOJIb30BaHUS (HEPMEPCKUX BIAJCHUN JTIOXOJ0B
— TpeboBaHUE, KOTOPOE 3asIBUTENb MPEICTABIII Ha
paccMoTpeHue Ccyaa, a TakKkKe BONPOC CYIeOHBIX
pacxoJ0B U U3MIEPKEK (IO MPUUUHE UX HEOOOCHO-
BaHHOCTHU CAMHUM 3asBUTEIEM).

EBpomneiickuii cyn B CBOEM pEIICHUHU OJHO3HAY-
HO BBICKA3aJICSI B OTHONICHUU HEOTHEMIUMOCTH
npaBa Ha COOCTBEHHOCTh M B Cllydyae HapyIIeHUS
IpaBa Ha MUPHOE BJIaJIcHUE HEOOXOJUMOCTHU BHbI-
IJ1aThl COPAaBEUIMBON KOMIIEHCAIlUM B KpaTyau-
MUA CPOK M O0€3 JOMOJHUTENbHBIX YCUIUHA MOCT-
panaBiieid CTOPOHBI.

YKazaHHBIC TIO JIeJy BBIBOJABI OTHOCSITCS K IIIH-
POKO PacHpOCTpPaHEHHBIM B NPAKTUKE CIyYasiM,
KOTJla UMEET MECTO HEBbINJATa JOJrOB U3 rOCy-
JapCTBEHHOTO O0JKeTa M 3aJ[epiKKa NCTIOJIHEHUS
BOLIEAIINX B 3aKOHHYIO CUJIy PEILICHUN BHYTpPEH-
HHUX CYJIOB.

Hannoe peumenue EBponelickoro cyna J01KHO
OBITH NMPUHATO TOCYAAPCTBOM B KadyecCTBE MOJIE3-
HOW M HEOoOXOIMMOW pEeKOMEHIAluu, a YETKOE
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UCIIOTHEHNE PENICHU 110 JeJaM yMEHBIIUT KOJIH-
YECTBO UCKOB MPOTUB I py3uH U BBIIIATY JOMOJH-
TUTEJNBHBIX CPEJICTB U3 OIO/KeTa.



Heno «I'mopru HukonaumsBuiau
nporus I'py3un»

(Pemrenne ot 13.01.2009, 3asiBienue No. 37048/04)

Mepu J{rcanapuosze™

13 suBapsa 2009 roga EBpomnelickuii cyn no npa-
BaM 4YeJ0BEKa BBIHEC elI¢ OJJHO 3HAYMTEIbHOE pe-
mweHue npotus I'pysun. Pemenue no aeny «Huxko-
JAUIIBWIM NMPOTUB ['Ppy3um» HHTEPECHO TEeM, YTO
B HEM OYEHb KPUTHYECCKHU OICHHUBAIOTCS TE JeHC-
TBHS, KOTOPBIE, K COXAJEHHIO, HE CTOJIb PEAKO
COBepLIaId M MOKa eulé MpoAoKAIOT COBEpLIATh
MpEeJCTaBUTENN MMPABOOXPAHUTEIBHBIX CTPYKTYpP U
CyneOHOM CHCTEMBI.

I'mopru Hukonaumsunm o6paTtuics B EBponeii-
ckuil cyx mo mpasaM uenoBeka B 2004 roay. O
XKaJOBAJICA Ha TO, YTO rOCyHapcTBo ['py3us Hapy-
LIMJIO MIPAaBO Ha CBOOOAY M HENPHUKOCHOBEHHOCTD,
[IpaBO Ha CIPAaBEAJIUBBIN CyJ U YBaXKEHHUE JTUUYHOU
xu3HU. DakTHueckre 00CTOsATEIbCTBA 1EJ1a KE CO-
CTOSJIU B CJIEAYIOLIEM:

3 mrons 2003 roma O6par I. HuxomanmBuim u
ené olHa JIMYHOCTH OBIIIH OOBUHEHBI B YOUWCTBE H
HE3aKOHHOM NPUOOPETEHUH, XPaHCHUHU, HOLICHUHU
OTHECTPEIbHOTO Opyxusi. OOBUHSIEMBIC CKPBIIUCH,
U nojauuus oObsBUIA UX B PO3BICK.

B Tom xe mecsane ¢pororpadus I'. Hukonanmsu-
nu BMecte ¢ Qgotorpadusmu ero Opara, Ipyroro
00BUHIEMOTO U Opara MmocjaeaHero OblTa BEIBEIIE-
Ha Ha pa3MEIIEHHBIX B Pa3HbIX OTACJICHHUSAX IO-
JIUIIUN JOCKaxX ¢ HaAmuchio: «Pa3pickuBaroTCS 1O
neny 00 youiictBe». HecMoTps Ha TO, 9TO OTHOCH-
tenbHo [. Hukonanmsuim He ©MeNno MecTa Havyaio
YTOJOBHOTO MpeCIeJOBaHMs U OH OQUIIMAIBHO HE
ObIT OOBSBJICH B PO3BICK, B TEUCHHUE MPHUOITU3HU-
TEJIbHO BOCBMH MecsiueB ero ¢ororpadus mome-
magach cpeau Gpororpaduil pa3blCKUBAEMBIX JIHII.
OOparmmeHus 1 *)ajxoObsl aTBOKAaTOB B MUHHCTEPC-
TBO BHYTPEHHUX JeJ, ['eHepalbHyI0 IPOKYpaTypy
U CyJ HE JaJy HUKaKUX Pe3ylbTaTOB.

B npomomxenue paccienoBaHus 1o neny o0
yOuiicTBE MNpEeACTaBUTEIN NPaBOOXPAHUTEIBHBIX
OPraHoB MOCTOSIHHO yrpoxainu poautensm 1. Hu-
KOJIaUIIBUJIU, YTO «apECTYIOT» €ro, €ciu ero Opar,
HaxoJsIuics B Oerax, He CAACTCS MOJUIIMH.

* Ansoxar mpoekta «CTpareruueckoe CyaOHNpPOHM3BOJCTBO
BHYTpH cTpaHbl», Opranuzanus «42-as crarbs KoHctutynnn»

N, neiictBurensHo, korna 30 mapra 2004 roaa
3asBUTEJNb SIBUJICS B MPOKyparypy B KauecTBeE
CBHUCTCNBS IS Ja4d MOKa3aHUM MO ey CBOETO
Opara, oH OBLI 3aJepkaH MO OOBHHEHHUIO B HeE-
3aKOHHOM MPHOOPETEHUH, XPAaHCHUU, HOIICHUU
OrHecTpesibHOro opyxus. Ha Tperuii neHs Ba-
ke-CabypTranwHCKUN paOHHBIN CyJ Ha3HAYUI
€My 3aKJII0UCHUE CPOKOM Ha Tpu Mecana. Cnycta
CEeMb JIHEW MO MCTEUYEHUH ITOTO CPOKa MpOKypa-
Typa HammpaBHJia JAeJI0 BMECTEe C OOBUHUTEIbHBIM
3aKJoueHueM B cyA. Uepe3 ceMb MecCsLEB CyO
0e3 YCTHOTO PAacCMOTPEHHUsI PEIIUJ BONPOC 00
OoTJadye MOJ Cyl 3asBUTENS] U BMECTE C TeM YKa-
3all, YTO Mepa MPEeCeueHHs — 3aKIUYeHHUE ObLia
Ha3Ha4YeHa MPaBUIBHO.

EBponeiickuil cyn mo nmpaBaM 4eslOoBEKa BHUMA-
TEJIbHO PAacCMOTpe ACTallk Jejia U Ype3BhIUaliHO
OTPHUIIATEIBHO OLCHUI MHOTHE 00CTOsATENHCTBA. B
MEePBYIO OYepe/b, Cy/ Pa3biACHUI, YTO TIPABO «HE-
NPUKOCHOBEHHOCTHWY, 3alllUIIaeMoOe CTaThE 5-0it
EBpomneiickoii KonBeHuuu, nogpazymeBaeT 3aliu-
Ty CBOOOIBI KaXKJOTO JIUIA OT CAMOBOJBHOTO BMe-
maTeJibCTBa MyOIMYHOU BiracTu. B penienuu cka-
3aHO: «CYII CUuTacT, 4TO, 11O MOHUMAHHUIO aBTOPOB
KonBenuuu Oosiee TOro, yeM 00s3aTE€IbCTBO 3a-
muThl GU3uYeckor cBoOoabI Juna ... [lo MEHeHUIO
cyna, T¢ HallMOHAJIbHBIC OPTAHBI, KOTOPHIC UMEIOT
IIpaBOMOYHE HA OTpaHUYCHHUE CBOOOIBI YEIOBEKa,
KaK MpaBuJIo, JOJKHBI JeHCTBOBATH JOOpPOCOBEC-
THO, COOTBETCTBCHHO, HAMCPCHUC BJIaCTU IIPECCUYb
¢u3mvgeckyr cBoOOMY ISl KOTO-THOO HE JOJIKHO
OBITH CKpBHITO. B ciyuyae HEOOXOAUMOCTH JIUIIO
JMOJDKHO UMETHh MPaBO OOpaTUTHCSA K TEM CyIIec-
TBYIOIIUM IIPaBOBBIM CPEICTBaM, KOTOpPHIE TTOMO-
CyT €My BOCIPEMSITCTBOBATh NEHCTBUSM BIACTH U
3aMUTHTh CBOIO cBOOOny. Korma Ha uame BecoB
HaXoJUTCsA ¢BO0OAA JIMYHOCTH, OCOOEHHOE 3HaYE-
HHE MMEEeT 3alluTa OOLIMX MPUHIIUIIOB MIPaBOBOU
orpanuueHHoCcTU (legal certainty). Heobxomumo,
KaK JIeMCTByIONIEe YTOJIOBHO-TIPABOBOE
3aKOHOJATEIbCTBO, TaK M PCIUICHUS U NCUCTBUS
NpPEJCTaBUTEICH BJIACTU OBUTH TPEIABUIMMBI U
HEIBYCMBICIEHHBI O TOTO YPOBHS, KOTOPBIH Ipe-
JOCTaBUT JIMIY BO3MOXKHOCTb HPEIBAPUTEIBHO
NpEANIOJOXHNTE BO3MOXHBIC PE3YJIbTaTbl KOHKPET-
HoTO AeiictBus». Mcxons us storo, Cya cuén, uto
METOJI, KOTOPBIM OBLI Ipou3BeacH apect Hukouna-
HWIIBUJIW, HC TOJIBKO NOAPBIBAJ MPUHIUII HpaBOBOﬁ
OTPAaHUYEHHOCTH, HO U CO3/1aBaJ YTPO3y JOBEPHUIO
o01IecTBa K OpraHaM MmpoKyparyphl.

4TOOBI
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Cyn cuén HapylLIeHHEM Takxe TOT (akKT, uTo 3a-
KJIIOUCHHE 3agBUTENS MO MCTCYCHUU CPOKa Mpel-
BAPUTEIHHOTO 3aKIIOYCHHUS 10 OTJAYH MO CYJ He
ObLIIO y3aKOHEHO peumieHueM cyna. Kak u B nene
l'uronamBunu nporus I'py3uu (cMm. Gigolashvili
v. Georgia, no 18145/05), cyn 3mech Takxke OT-
meTun: «Hapymenne crarsu 5.1.0B110 OTMEUEHO
BO MHOXECTBE JeJl, IJie 3aKJIIUeHHE M0J03peBa-
€MBIX OCHOBBIBAJIOCH JIMIIb Ha (aKTe MEepPeChUIKU
OOBHMHHUTEJIBHOTO 3aKJIIOUEHMS B Cyd. 3alepxa-
HHUE MOJ03PEBAEMBIX B YCJIOBUAX cHenuduuec-
KOTO IPaBOBOTO0 OCHOBAaHUS M OTCYTCTBHSI SICHBIX
Peryaupyromux CUTYyalulo HOPM, — 332 KOTOPHIM B
pesysabTaTe cieayeT JulIeHne CcBOOOABl TUYHOCTH
Ha HEOrpaHWYEHHBIN CPOK O€3 pelIeHus cyia — He-
COBMECTHUMO C IPUHIUIIAMH IPABOBOM OIpaHUYEH-
HOCTH M 3alUTHI OT CBOEBONUA» (IyHKT 62, meno
Giorgi Nikolaishvili v. Georgia).

Emwé onHO MMPOKO pacnpocTpaHEHHOE Hapy-
LIEHHE CO CTOPOHBI TOCYIapcTBa, KOTOPOE YiKe
OJTHAXJIBI CYJl CTPOTO packpuTUKoBan B nene [la-
nypust npotuB I'pysun (cMm. Patsuria v. Georgia,
no 30779/04), 3axia04anock B TOM, YTO IPH BbI-
HECEHHH TIOCTAHOBIICHUS O MPEIBAPUTEIHHOM 3a-
KJIIOUEHUH BHYTPEHHHI CyI BMECTO TOI'O, YTOOBI
pacciieoBarh, Kakue 3aclly’)KHBaloIIHe IOBEpHUs
00CTOATENHCTBA CYIIECTBOBAIM JISl BBIHECCHHUS
[IOCTAaHOBJICHUS O 3aKJIIOUEHHH, OCHOBBIBAJICS Ha
NpeaBapuTeIbHO ONMyOIMKOBAHHBIX, a0CTPAKTHBIX
(dbpazax mabmonHoU ¢GopMmbl. EBpomeiickuii cyn ¢
COKQJICHMEM OTMETHJI, YTO «I0J00Has IpaKTHUKa
yKa3blBa€T Ha «HEJOCTATOK 0CO0OI OT3BIBUMBOC-
TH» CO CTOPOHBI NPEACTABUTENIEH HALMOHAIBHOMN
Bractu» (myHKT 73, meno Giorgi Nikolaishvili v.
Georgia). Cyn OTMETHII HEJJOCTATOK IMOJIOOHOM OT-
3BIBUNBOCTH U B OTHOIIEHHH TOTO, YTO IMpEJBapHU-
TEJIbHOE 3aKJIIOUEHHE 3asiBUTEJISI IJIMIIOCH OECSTh
MecsiueB. EBponelickuii cyn emé pa3 HOBTOPHIL,
YTO TOCYAapCcTBO HApyUIMJIO TPaBO Ha CBOOOMY
U HENPUKOCHOBEHHOCTb TE€M, YTO HE IPHUHSAIO BO
BHUMaHHE KOHKPETHBIE (PAKTHUECKUE 0OCTOSTEIb-
CTBa Jiejia U He paccMOTPENIO BO3MOKHOCTH BhIHE-
CEHMsI NOCTAHOBJEHUS O INPUMEHEHUU alTepHa-
TUBHOW MEpbI IPECEeUCHUs 3aMEHSIONEH 3aKItoue-
HUE TI0J CTPAXKY.

Kak oTmenbHOe HapylieHue OblIO yCTAHOBJIEHO
TO 00CTOSITENBCTBO, UTO BHYTPEHHUM CyJ] paCCMOT-
peJt Bopoc 00 oThaue Mo CyJ 3asBUTEINS 0€3 yCT-
HOTro ciymaHus. EBponeickuil cya OTMETHUI, YTO:
«B 3THX yCIOBHUSAX OTCYTCTBHE YCTHOTO PaccMOT-

PEHUs MPEACTABISUIO OTKIOHEHHWE OT IPUHLIUIIA
COCTA3aTEJIbHOCTH U MPHUHIUIIA PABHOIIPABUsl CTO-
poH
JaTeabCTBA U CYLIECTBYIOLIEH NPAKTUKU OPTaHbI
NPOKYypaTypbl UMEJIM HNPUBHIETHIO OOPaTHUTHCA B

Ha ocHoBammum HanMoOHAJIBHOTO 3aKOHO-

cynl u 000CHOBAaTh HEOOXOAWMOCTH 3aKIIOUCHUS,
3asBUTENH )K€ HE MOT YCTHO WJIM MHUChMEHHO MpPO-
THBOIIOCTABUTh YTO-JIUO0 ITUM aprymMeHTam» (CM.
nyHKT 93-94, Giorgi Nikolaishvili v. Georgia).

ITocne Ttoro kak B oTHOlIeHMHM HuxojgauumBuIn
[0 PsIy acleKTOB ObLIO YCTAaHOBJICHO HApyIICHUE
cratb 5-oif KonBeHiuu (mpaBo Ha cBOOOIY W He-
MIPUKOCHOBEHHOCTH), CYJl paCCMOTPEN BOMPOC O Ha-
pPYIICHUH CTaThu 8-0H (IIpaBO Ha YBaXKCHHE JIMUHOU
u ceMeiinoi xu3HM). Cyn pazbsicHu, uto «IloHsTHe
JWYHOM KU3HM BKIIFOUaeT B cels W MpaBo JIMIAa Ha
ero u3o0OpakeHue M yto nmyOnukanus ¢gororpaduu
0e3 comnacusi U300paKEHHOTO HA HEH JIMIa Jaxe
TOT/Ia, KOT1a dTO e CTBUE JIUIIEHO KaKoi-1100 crie-
nuuUIeCcKOl 1eau, IPeACTaBIseT BMEIIATeIbCTBO B
TpeboBaHus, 3amUIIEHHBIC cTaThEW 8-0i KoHBeH-
unn» (nyskT 121, Giorgi Nikolaishvili v. Georgia).
B HacTosimeMm nene cyn oOpatun oco0oe BHUMaHUE
Ha TOT (haKT, YTO JIEJIO KACaJOCh HE TOJBKO MyOJIu-
Karuu ¢oTtorpadun, HO, B IEPBYIO OYEpe/b, TEX Me-
TOZOB U 1LIeJIeH, KOTOPBIM CIY>KHJIO 3TO JAesiHUE. YIIO-
MHUHAHHE 3asSBUTEIS KaK Pa3bICKUBAEMOIO B CBS3U C
TSOKKUM TIPECTYIUIGHHEM, TOria Kak OQHUIIHalIbHO
eMy He ObLIO MPEAbSIBICHO OOBUHEHUS U OH HE OBbLI
MPU3HaH Ja)xe M003peBacMbIM, HOCHUIIO JIe3uHdOp-
MaIlMOHHBINH XapakTep, yeM ObUI HaHecEH Bpeq pe-
nytanuu 3asiButelisny. Cyn OTMETHII, YTO MOCKOJIBbKY
B OTOM CJIydae, COIMIaCHO HaIlMOHAJIbHOMY 3aKOHO-
JaTETHCTBY, BMEIIATEIbCTBO B MTPaBa, 3alUIIEHHbIE
craTbéil 8-0#, OQHO3HAYHO OBLIO «HE3aKOHHBIMY,
MMOCTOJIBKY YK€ HE TOJJIeKaI PaCCMOTPEHHUIO BOTI-
pOC O TOM, CIY>KHJIO JIW 3TO BMEIIATEIbCTBO «JIETH-
THUMHOW [eJIN» U OBbUIO JIM OHO «HEOOXOIUMO B Jie-
MOKPaTHY€CKOM OOIIECTBEY.

B nannom pnene EBponeickuil cyl yCTaHOBUMI
HapylICHUE KaK HETaTUBHBIX, TaK U MO3UTHUBHBIX
roCcyaapcTBO
ctaTbE€i 8-0#l, UCXOAd U3 TOro, YTO MOCIE Hapy-
IICHUS MpaBa Ha JUYHYIO JKH3Hb 3asBUTEIS TPej-

00s13aTeJILCTB, BO3JOKCHHBIX Ha

CTaBUTEJIM BJIACTU HE IPOU3BEIH JOJDKHOIO pac-
clenoBaHUs OOCTOSTENbCTB Aejla U HE NOCTABUIU
BOIpoca 00 OTBETCTBEHHOCTH BUHOBHBIX JHII.
BBuay Bcex BbllIE€yKa3aHHbIX HapyLIEHHH CyJI
npucynun 3assutento 8000 eBpo B KauecTBE BO3-
MEUIEHUs HAHECEHHOIO €My MOPalbHOIO BpEa.
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HewusBecTHO, cKOJbKO emé Thics4 €Bpo Oyner
BBIJICJICHO U3 TOCYAapCTBEHHOr0 OIOJKETa 0 TeX
Imop, NOKa BJIACTb NPUMET JIGP'ICTBGHHBIC MCPBI AJidA
HCKOPEHEHHS TeX HapyLIEHHH, Ha KOTOpPble HACTO-
SATENBHO YKa3biBaeT EBponelickuii cyq B COOCTBEH-
HBIX pemeHuax. Kak Bbl yxxe ybenunuch, MHOXKeC-
TBO TAaKHUX HapylIEHUH U HEJO04ETOB OTMEUYEHO B
pelLIeHNH, BBIHECEHHOM M0 Aeiny Hukonaumsuim.

OCHOBHOM aKIIEHT B YKa3aHHOM PEIICHUU OBII
clenaH Ha JOOPOCOBECTHOCTH M OT3BIBUYMBOCTH,
KOTOpbIE JIOJUKHBI MPOSIBIATH MPaBOOXPAHUTEIb-
HBI€ CTPYKTYPBI U CYJbI IPU OTPAHUYEHUHN CBOOOIBI
nuna. KaxaoMy desoBeKy MOJHOCTBIO U CBOEBpE-
MEHHO JIOJDKHO OBITH COOOIIEHO O TeX Mepax, KO-
TOpBIC CJIEACTBEHHBIC OPTaHbl COOMPAIOTCS TIPE]l-
HPpUHATH NpOoTUB Hero. Cynsl e BCeTAa IOJKHBI
TIIATEJIbHO U3yuyaTh GpakTHuecKue 00CTOATENbCTBA
Jena, paccieoBaTh BO3MOKHOCTh BBIHECEHHS HE
MPEeaNoJIaraloiuX 3aKI0YeHNe Mep NPECeUeHUs U
TOJILKO B KpalHEM ciyyae, ¢ JOCTOMHBIM M aJeK-
BaTHBIM OCHOBAHHUCM, MPUMCHATH TAaKHUE€ CTPOTHC
Mepbl NIpecedyeHus, Kak 3akiaoueHue. He menbpmee
3HAUCHHUE MPUIAETCS TAKKE TEM CUTyalUsiM, KOT-
Oa IPpOUCXOAUT HCONIPAaBJaHHOEC BMEUIATCIILCTBO B
JWYHYIO XKHU3Hb nuna. Heobxonumo, 4ToOkI mpen-
CTaBUTEJHU BJIACTU MPOSBISIN MaKCUMaIbHYIO OC-
TOPOXKHOCTB U IPENYCMOTPUTEIBHOCTS 10 TEX IOP,
MOKa BTOPTHYTCS B chepy JTUYHON WU CeMeiHOM
KU3HU MHAMBHUIA, @ B CIydyae TaKOro BTOPIKECHUS
MPUHATH BCE MEPHI C IeJbI0 MOJHOTO U CBOEBpE-
MEHHOTO BOCCTAHOBJICHUS HApyIIEHHBIX MPaB.

3ameuaHus, ykKa3aHHble B BblHeceHHOM EBpo-
MEeUCKUM CyaoM IO mpaBaM YCJIOBCKa pPCUHICHHUUN
no aeny HukonaumBuiau, JOJMKHBI ObITH MPUHSTHI
rOCyAapCTBEHHBIMH OPTaHaMU KaK Ba)KHbIE U I10-
ne3Hble pekoMeHaanuu. CauTaeM, 4To UX MOJHBIN
y4éT B OyAyIIeM pPe3KO COKPATUT YMCIO PELICHUH,
BBIHECEHHBIX NPOTHUB [ py3un.



IIpo0JsieMbl HCTIOTHEHUSA
PecnyOsinkoit ApmMeHust
nocraHosjeHuss EBponenckoro
Cy/la MO MpaBaM 4eJI0BeKa 10 ey
«MeJjTeke npoTUB APpMEHUI)

Apa Kazapan*

2-ro ampens 2002-ro roma Oblja 3aKpbITa Tele-
koMmaHus Al+, KoTHpoBaBIasics Kak TeJIeKOMITa-
Hus HOMep 1 B ApMmenuu. @opmanbHbIM OCHOBa-
HHEM CTajo To, 4To Al+ mpourpana B KOHKypce
Ha TOJIydeHUe JTUIEH3UU, KOTOPHIH, IT0 HOBOMY 3a-
koHY «O TeyeBelanumn», MPOBOJUTCS B 7 JET pas.
MHorue Torjma e MOHsJIH, YTO HEeo(pUIUaIbHON
MPUYUHOMN 3aKPBITUS €AUHCTBEHHON MOJAJIUHHO He-
3aBUCHUMOU TEJICKOMIIAHUH OBLIH MPUOIHIKAIOIIHE-
cs mpe3ujieHTCKue BIOOpH! B (heBpasie 2003 r. 3a-
teM, B TeueHue 2003 r., A1+TV npunsna yyactue
elle B CEeMU JIMI[EH3MOHHBIX KOHKYpCaX, MPOBOJIH-
MBIX 3a OCTaBaBIIHMECA BECHIATCIBbHBIC YaCTOTHI, HO
Mpourpalia BO BCeX M3 HUX. bOJIBIIMHCTBO KOMIIa-
HHH, TOOSIUBIINX B ATUX KOHKYpPCaxX, HUKOTJA 10
3TOro0 HE OBLIM B BENIATEJILHOM OH3HECE, TOr/a KaKk
A1+TV HenpepsIBHO MoJTy4yalia BRICOKHE (€CIu He
BBICIIME) OICHKU MMOYTH IO BCEM HPOTPaAaMMHBIM
KaTeropusiM, TaKMM KaK HOBOCTH, Pa3BJICKATEIIb-
HbIe 1 00pa3oBaTeNbHBIE MPOTPAMMBI U T.11. Bo Bcex
BBINICYKA3aHHBIX KOHKYpPCax pEeryJlupyrluid op-
T'aH, KAKOBBIM SBJISICTCHA HaHI/IOHaJILHaSI KOMHUCCHA
o Teie- W pagmoBemmanuio (maimee — Komwuccus),
He 00HapoJ0Bal KaKux-1u0O MPUYHH, TTOCIYKHUB-
X OCHOBAHUAMMU IJId €€ pemeHHﬁ, HECMOTPSA Ha
TO, YTO 3aKOH YCTaHOBWJ KPHUTEPUH OIpPEIeTCHUS
noOenuTens, Kak-To: MpoQecCuoHaNn3M pabOTHH-
KOB, ()MHAHCOBBIC U TEXHUYECKHE PECypChI, Mpe-
BaJTUpPOBaHUE B d(PUpE MPOrpaMM OTEUECTBEHHOTO
W COOCTBEHHOTO Npou3BojcTBa. Komuccus momn-
pOCTy yBeaoMJsia KOMIIAaHUIO 00 Ha3BaHUM MO0OeE-
JIUBIIEH KOMITAHUH M KOJIMYECTBE OaIOB, BHICTAB-
JICHHBIX moclienHed uyieHamu Komwuccuu. Takum
o6pazom, A1+TV Obta B HEBEICHUU OTHOCUTEb-
HO TIPUYHWH CBOETO MOPaXKeHUs BO BCEX BOCHMHU
KOHKYpCax Ha MOJy4YEHHE JTUILICH3UU.

Co croponst OOO MenTekc, pyKOBOAMBIIETO
komnanueid A1+TV, B Epponelickuii cyn no mpa-
BaM 4eJIOBEKa OB HAIpaBJICHBI JIBA 3asBICHUS,

B KOTOPBIX, TOMAMO MHOTOTO APYTOT0, 3asBUTENh
’aJjioBaJjics Ha To, uTo KoMuccus, He npeocTaBuB
000CHOBaHUN CBOMX PEUIEHUH, HAPYIIUIIA CTAThIO
10 EBponeiickoit Kousennuu. B wactaoctu, OO0
Menrtekc yTBepK/1ano, 4TO BCE BOCEMb pEIIEHHUH,
npuHATeIX Komuccueid B pasHoe BpeMs U IO pe-
3yJAbTaTaM pa3HBIX KOHKYPCOB, MMEIH HASHTHY-
HYIO ¥ CTaHAAPTHYIO GOPMYIHPOBKY, IPOCTO yKa-
3BIBAIONIYI0 KOJIMYECTBO OajjioB, BBICTABIEHHBIX
Mentekc uneHamu Komuccuu, a Takke Ha3BaHUE
KOMITAaHUU-1T00EIUTEIbHUIIBI, B TO BpeMs kak Ko-
Muccus Oplia 00si3aHa 000CHOBBIBATH CBOU pEIlie-
HHS Ha MTPABOBBIX KPUTEPHUIX, MPEIYCMOTPEHHBIX
3akoHOM «O TeneBelmlaHUW» ISl ONpENeJIEHUs
HaWJIy4dllled cpeau KOHKYpPCaHTOB KOMIIaHHU. B
OTBET MPABUTEIHCTBO OTBEUANO, UYTO MOCKOIBKY
KOMITaHUU MenTekc OBl cOOOLEHBl KOJUYECTBO
HaOpaHHBIX €10 0aJI0B M MMS MOOEIHTENs, TOC-
TONBbKY MenTekc HaJaexamuM odpa3zoM ObLIO CO-
00IleHO O MpUYMHAX MOpa)XeHHUsI B KOHKypce, a,
cie/loBaTeNibHO, — Bce pemieHus Komuccuu Obliu
ero obocHoBaHBl. YTO KacaeTcss caMoOro IpoIlec-
Ca OIIEHMBAHUS U JauyM OI[EHOK IO KOHKYPCHBIM
3agBKaM, TO, XOTd B TEKCTE MOCTAHOBIEHHUS CyZa
00 ATOM TIPSIMO W HE TOBOPHUTCS, M3 3aMEUYaHUU
MpaBUTEIbCTBA APMEHHUH CJEAyeT, UTO OHO MpH-
ACPKUBAJIIOCH MHCHHUA O TOM, YTO YJICHBLI Komuc-
CHUM TIPH OIIEHKE 3asiBOK MMEJIW HEOTPaHWUYEHHOE
MpaBo Ha COOCTBEHHOE YCMOTpPEHHE, KOTOpOEe He
MOJJIeKaNI0 CyAeOHOMY KOHTPOJIIO CO CTOPOHBI Ha-
HOHAJBHBIX CY/IOB.

17-ro uronsa 2008 r. EBponeiickuil cya pemui,
qTO KOMI/ICCI/IS[, HC IMpU3HaBasd KOMIIAHUIO-3asdBU-
TEeNBHUILY TOOEAUTENbHUIIEH B TeX KOHKypcax, B
KOTOpBIX Ta y4acTBOBaja, OTKa3ajia i B yIOBJIET-
BOPEHUU 3asBKH Ha NIPEIOCTABICHNE BEIIaTeIbHOMN
nuneH3un. TakuMm oOpa3oM, yKa3zaHHBIE OTKa3bl
NpeACTAaBIISIN BMEIIATEIBCTBO B MPABO KOMIIAHUHU-
3aABUTEIBHUIIBI Ha CBOOOY paclpoCTpaHEeHUs UH-
bopmanuu u uupeit'. Jlanee cya mMOCTaAaHOBHII, YTO
npouenypa JULEH3UPOBAHUSA, COITIACHO KOTOPOU
JMUIEH3UPYIONUH OpraH He 00OCHOBBIBAET CBOMX
peluieHui, He NMpeaoCTaBIsieT HaJlexallel 3alu-
Thl TNPOTUB MPOU3BOJHHOIO BMEIIATENLCTBA CO
CTOPOHBI A/IMUHUCTPATUBHOTO OpraHa, BCIEACTBHE
yero, cornacHo crarbe 10 KouBennuu, cemMp oTKa-
30B B MIPEJOCTABICHUY BEIATEIbHON JIUIIEH3UU HE

* Crapmuil HaydHBII COTPYAHMK, acCCHCTEHT mpodeccopa,
EpeBancknii rocy1apcTBEeHHBIH YHUBEPCUTET
1 Cwm. IlocraHoBi€HUE, IYHKT 74.
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COOTBETCTBOBAJU yCTaHOBIECHHBIM KoHBeHLMEH
TpeOOBaHUAM 3aKOHHOCTH?.

Cpa3y mocne 0O0HapOJOBaHHs JTaHHOTO IMOCTa-
HoBlieHUs ['eHepanbHbl cekperaps CoBera EBpo-
Bl 3asBUJI, YTO ATO ObLIA modena cBOOOIBI BhIpa-
JKEeHMSI U 4TO MOCTaHOBJIeHUE EBporeiickoro cyaa
MOJIOKMIJIO KOHEI[ 3aTsHyBIIelcs care o0 oTkase
APMSIHCKUX BJIACTEH B MPEAOCTABICHUHU BEIIATEb-
HOM NHUIIeH3UN KoMIIaHuu Mentekc. B oTBeT Ha 5TO
CKeNTHKHA B ApDMEHHWH, B TOM YHCJE U 5, 3aIBUIIH,
4TO 3TO OBLIO TOJBKO MPOJIOTOM Caru, Tak Kak Mmoc-
TaHOBJICHUE W3 cyaa OwlIo mepegano B Komwurer
MHHHUCTPOB JJI1 HCIIOJTHUTEIHHOTO TTPOU3BOJICTBA,
KOTOPOE MOTJIO MPOJJIUTHCS Jlaxke OOJbIlle BpeMe-
HH, 9eM TOTpeOOBaJIOCh /IS BHIHECEHHUS CaMOTO
noctanoBieHus. [locnexyromme coObITHS TTOKa3a-
JIW, 9YTO CKENITHKH Ha CaMOM Jiejie OBl pealucTa-
MH.

CnycTst HEKOTOpOE BpeMsi MOCIie MOCTaHOBIIe-
nust Cyna, [IACE noTpe6oBana oT mpaBUTEIbCTBA
ApMeHUH MPEenoCTaBUTh KOMHAaHUU MenTeKkc Ju-
[IEH3UI0 Ha BElIaHWEe — B KadyeCTBE MEpPHI IO HC-
MOJIHEHUIO mocTaHoBieHusa EBpomelickoro cyna.
[annas npocbba OplIa B TEKCTE MpoekTa Pe3osto-
uuu 1620 OTHOCUTENBHO BBINIOJHEHUA ApMeHUEH
cBoux obOs3arenbcTB nepea Coserom EBpombl B
Ka4eCTBE CTPAHBI-YYACTHHIIBI, HAXOIAIICHCS TIO]
MOHUTOpUHTOM. OjHaKo, mepea HadaloM JIeT-
ueit ceccuu ITACE 2008 r. apMmsiHckas aeneramus
yoenuna [TACE usmenuts ¢opmynupoBky Peso-
JIOMHAN MO YacTH KOMNIAaHWMU MeNTeKC U B OKOH-
yaresbHOM Tekcte I[TACE, BMecto TpeboBaHus
BBIJIAYM JIUIEH3WH, 3aMUCATh: «NPU3BALA IUYEH3U-
PpYOWuUll opean omHviHe obecneyums OMmMKpPbIMYyHo,
CNPAgeoaUByIo U NPO3PAUHYIO NPOYEOYPY JUYeH3U-
poeanuay. Tem He MeHee, B ApMEHHHU 3TO OBLIO
BOCIIPHHATO KaK TOJOKHTENbHBIH mIar, n0o Kak
ITACE, Tak n npaBUTEICTBO ApMEHHUU NPU3HAIIH,
YTO JIUIIH MPOBEJACHUE HOBOTO KOHKypCa SBISICT-
Csl TOM €IMHCTBEHHO BO3MOXXHOM M HaaJexamien
Mepoil Hanboliee 3(PPEKTUBHOTO BOCCTAHOBICHHUS
MpaB, IPU3HAHHBIX HAPYIICHHBIMU COTJIACHO TOC-
TaHOBJIeHUIO EBponeiickoro cyna. Iloatomy oxu-
naJock, 4To B ceHTsa0pe 2008 r. Komuccus 3asBut
0 TIPOBEICHUU HOBOTO KOHKypca. OmgHako, BMEcC-
TO 3TOTO, B CEHTIOpe HAMMOHANBHBIA [lapimamMeHT
clieliall HeOXKHUJAAHHBIM X0Jl — ObLI MPUHST HOBBIH
3aKO0H, 10 KOTOPOMY MPOBEICHHUE BCEX KOHKYPCOB
Ha TOJy4YeHHE BeNIaTelbHON JIMIIEH3WH 3alpela-

2 Cwm. IlocranoBnenue, myHKT 83-84.

ercs BIIOTh A0 koHua 2010 r. BBenenue ganHo-
ro 3ampeTa MOTHBHPOBAJIOCH LENbI0O OUU(POBKHU
chepsl TeneBenmanus. YUUTHIBAsA, 4TO ONMU(PPOBKA
cepbl TexeBenaHus — MPOIECC TOCTATOYHO JOJI-
ruii, BecbMa BEpOSITHO, YTO KOHEUHBIH cpok 2010
. Oynet nepeneced. TakuMm o0pa3zoM, MpaBUTEINb-
CTBY ApPMEHHH yOaJOCh 3a0JIOKHPOBATH IIOOYIO
nonbiTKy Bo3Bpara A1+TV B adup, mo kpaiinei
Mepe, BIJIOThH 10 koHma 2010 r.

Mexny TeM, koMOnaHuss MeaTeKC aKTUBHO HC-
Kajla BOBMOXHOCTH HM3BJIeYb XOTh KAaKYyIO-TO BBI-
rony u3 nocranosienusi ECITY. B nexadpe 2008
I. KOMIIaHUS WHUIIMHPOBajia MpoImecc BO300HOB-
neHus nena B KaccaunmonHom cyne ApMeHUH — ¢
[eJbI0 TOJHOTO BOCCTAHOBJEHHUS HapyHIEHHBIX
npas (restituto in integrum) Ha ocHOBaHHUHU Pexo-
Mmenganuu (2000)2 Cosera EBpomnbl OTHOCHUTEb-
HO TepecMoTpa WJIM BO30OHOBJIEHHUS Ha HalHO-
HaJbHOM YPOBHE OTAENBHBIX €I B PE3ylIbTare
noctaHoBiIeHU EBpomeilickoro cyma, a Takxe
Ha ocHoBaHumm ctareit 241! m 241° I'paxmanc-
koro llpomeccyanmbHOTO KOZekca PecmyOnmku
Apmenus. CoOOTBETCTBYIOIIUMH IOJOXKEHUIMU
ykaszanHbix crarei I'TIK npenycmarpuBaercs,
4yTo peuieHus Epponeiickoro cyna siBASOTCS OcC-
HOBaHHMEM BO300HOBJICHHS €] HAaUMOHAJIbHBIMU
CylaMH B KadeCTBE «HOBOI'O OOCTOSATEIHCTBAY.
Mentexc norpeboBana ot Kaccanmonnoro cyzaa
nepecMoTpeTh cBou pemenus or 2004 r. u ycra-
HOBUTH, 4TO B 2003 1. Komuccueit 6v1u Hapytie-
HBI TIpaBa KOMIIAHUHU, IPEAyCMOTPEHHBIE CTAThEHN
10 KouBenuuu. lanee komnanus norpedosana ot
cyna TpHU3HATh HEJNEeHCTBUTEIbHBIMH pe3ylbTa-
Thl KOHKYPCOB, IpoBeAeHHBIX B TeueHue 2003 r.,
MOCKOJIBKY OHM OBLIM MPOBEAEHBI C HAPYLICHHEM
TpeboBanuii cratbu 10 KonBeHmuu, kotopas B
NaHHOE BpeMs Uil ApMEHUH HMela IopuIudec-
kyto cuny. Ho B ¢espane 2009 r. Kaccamnuon-
HBIM CyJl OTKJOHHUJ MPOTECT, YKa3aB B KauecTBeE
000CHOBaHUA Ha TO, 4TO EBpomnelickuii cyx Tub
ycTtaHoBui (akt Toro, uro pemenus Komuccun
He OblIM €0 000CHOBAHEI, U caMoO IO cebe oT-
CyTCTBHE OOOCHOBAaHHS HE MOXET OBITh HCTOII-
KOBAaHO KaK BJIEKYyIleée HE3aKOHHOCTb KOHKypca B
nexoM. UTo kacaeTcss IpUHATHS TOTPeOOBAHHBIX
KoMuteToM MHUHUCTPOB OOIIUX W WHIWBHUAYaIb-
HBIX Mep HcHojHeHus, To KaccanmuoHHBIH cyn
MMOCTAaHOBUJ, YTO TaKUE MEPHI «sa8asatomca [0
eocydapcmeaj 00a3amenbHbIMU TUUb 8 MOM CJLY-
yae, eciu Esponeiickuil cyo nenocpedcmeenno 6
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nOCMAaHO8LEeHUU YKA3bl8dem HA HeoOX00UMOCHb
NpUHAMUA MAKUx Mep»3.

[Mockonbky HaUMOHAIBHBIN CyJ BbIpaboTaln
HOBYI) «TEOpPHIO» HWCIOJHEHHS IOCTaHOBICHHUH
ECIIY, B mae 2009 r. OOO MenTekc obpaTuiioch
B EBpomeiickuii cyn ¢ mpocs00ii HCTOIKOBaHHUS pe-
30JIIOTUBHOW 4YacTH €ro nocraHoBieHus. Komma-
HHUS NONPOCHUIIA CY/ NOSICHUTD, B IEPBYIO OUEPEib,
MOXET JU OBITh MPU3HAHUE B PE30JTIOTHBHON yac-
TH TIOCTaHOBIICHUA (akTa HapylieHus ctarbu 10
KoHBeHIIMM MCTOJIKOBAaHO KaK HEOOOCHOBAHHOCTH
Komuccueil cBoux pelieHui, 4To JenaeT Hesa-
KOHHBIMH B II€JIOM CaMH KOHKYPCHI Ha MOJTy4YEHHE
nuueHsuu. U ecnn npa, To cieayeT Ju M3 3TOTO,
YTO MPABUTEIHCTBO APMEHHH JOJIKHO OBIIIO MpO-
BECTH HOBBIA KOHKYPC Ha TOJy4YEHHE JITHUIECH3UU
— B KauyeCTBE WHIMBUAYAIbHOW MeEpbl, Haubojee
crmocoOCcTByOMmIEH
HBIX IpaB KOMIAHUHU. EBponelckuil cyn oTkazan
B HCTOJIKOBAHMM NOCTaHOBJIEHUsA. OH OTKJIOHUI
npocb0y Ha TOM OCHOBaHHH, YTO 3TO BBIXOJHUT 3a
Mpeebl FOPUCANKIINY CyAa.

B peiictBUTENbHOCTH AIMUHUCTPATUBHBIN KO-
JIeKC ApPMEHHH JaeT BO3MOXXHOCTBH pa3pelieHus
cutyauuu. CormacHo crtarbe 63 Koaekca, aIMu-
HUCTPATUBHBIA aKT, IPUHATHIA B HAPYILICHUE WUIIU
BCJICACTBUC HCIPABUIBHOIO HNPHUMCEHCHUA JII/I6O
HMCTOJIKOBAaHUS 3aKOHA, JIOJKEH OBITh MIPU3HAH He-
neiictButenbHbIM. Pemenus Komuccus, Birodas
ee pelieHus 0 MPU3HAHUU oOeauTeNe B KOHKYP-
cax, SABJISAIOTCS aJIMUHUCTPATUBHBIMH akTamMu. EB-
pomneickuil cya ye ykaszaja Ha TO, UTO pELIEHHs
Komuccuu OblmM NPUHSATH B HapylIEHHE CTaThU
10 KouBenuuu. Tak kak ctatbsi 10 sBasercs co-
CTaBHOU 4acCThIO IPABOBOW CUCTEMBI APMEHUHU, TO
W3 3TOTO CIEAYyeT, YTO HE0OOOCHOBAHHOCTH pellle-
HUS J0JDKHA BECTH K MPU3HAHHUIO BCEro KOHKypca
HE3aKOHHBIM BCJIEACTBUE TOJKOBAaHMUS yKa3aHHOU
crarbu 63. ®unocodus, nexamas B OCHOBE cTa-
TbU 63, 3aKJI0YaeTcsS B TOM, UTO CCJIH OJHA W3
npoueayp KOMINUIEKCHOTO IIpolecca KOHKYpPCOB
Oplla HapylleHa, TO, CJIEOBATEIbHO, PE3yJbTaT
KOHKypca (pemieHue o TpHU3HAHUHM MMOOETUTeNs )
HE MOXET CUMUTAThCs CIpaBeIuBBIM. TeM He Me-
Hee, KaccanmoHHBIH cya ObBIT MPOTHBOIOIOXK-
HOro 00 PTOM MHEHHS, KOTJa IMOCTaHOBHJ, YTO
naxke GpakT HeNPUHSATHS 00OCHOBAHHOIO PEIICHUS

BOCCTAHOBJIEHUIO HapylleH-

3 Pewmenne Kaccaumonnoro cyma or 19/12/09r., nHomep 3-10
TD2009, c. 7, nynkr 4; Pemenne Kaccanumonnoro Cyna ot
19.12.09, Hom. 3-10TD2009, ct. 7, myHKT 4.

HE MOXKET MOCTaBUTh IOJI COMHEHHE CIIPaBeIJIH-
BOCTh UM 3aKOHHOCTHh KOHKypca. [IpaBuUTEIbCTBO
NpHUaepKUBACTCS TOTO Xe MHeHus. Cpasy mociie
onyOnukoBaHus moctaHoBieHuss Cyna MHOXKec-
TBO TPEJACTABUTEJICH IPAaBUTEIbCTBA M 3aKOHO-
nareneit B ApMeHUHU 3asiBUIH, uTo EBpomeiickum
CyJIOM yCTaHOBJIEH (DaKT HE3aKOHHOCTH HE CaMHX
KOHKYPCOB, a JIMIIb OJHOW W3 MPOLEAYpP MOCIEH-
Hux. CregoBaTelibHO, CYIOM HE ObIJa OCTaBIICHA
MOJ] COMHEHHE CIPaBeIJINBOCTh OCHapHBAEMBIX
KOHKYPCOB, B KOTOPBIX MenTekc mpourpai. Eciu
ATO TaK, TO MOCTAHOBJICHUE CyJa HUUYETO HE W3-
MeHnno. HecmoTpss Ha mompaBKkH, BHECEHHBIE B
MOCJeHEE BPEMS B 3aKOH U MPEAyCMaTPUBAIOIIHE
o6s3aHHOCTH, KoMuccun 060CHOBATH CBOM pelle-
Husl, 5T0 He nomorio Mentekc. CeroaHs npaBu-
TEIBCTBO CChIIaeTcss Ha EBpomelickuil cyi, yka-
3bIBasdA, 4TO HOCHCZIHI/Iﬁ HC INpUHUMAJl pCUICHUA O
MpU3HAHUU HECIMpPaBeIJIMBBIM BCETO KOHKypCa B
nesoMm u cam (akt HeobocHoBaHHOCTH Komuccu-
€l CBOMX peuieHul eme He 03Ha4YaeT, YTO B I[EJIsX
BOCCTAHOBJIEHHS HAPYIIEHHBIX IpaB KOMITAaHHHU
Mentekc 101KHA OBITh BbIIaHA JIMICH3US UIIH KE
el moipkHa OBITH MPEAOCTaBICHAa BO3MOXKHOCTH
ydacTusi B HOBOM KoHKypce. Ecmu O0v1 EBpormeii-
CKUH CyJ NPUHSI PEHICHHE B HECKOJIBKO WHOM,
MyCTh U HE3HAYUTECJIbHOM KJIIHOYC, HAIIpUMCEDP, IMOC-
TaHOBMJI ObI, YTO HEOOOCHOBAHHOCTL KoMuccuen
NPHUHATBIX PEHICHWH IOCTaBHWJIA TOJ COMHCHHE
CIIPaBEJINBOCTh KOHKypCa B II€JIOM, TO MHCHUSA
W3 psga BBIIICITPUBEICHHBIX HE OBLTH OBI IPOBO3-
rilaniaeMbl CTOJIb OTKPBITO U C TAKOW YBEPEHHOC-
Th10. [l0 aHaMOTHU ¢ KOHIIENIIUEH CIIPaBEIIUBOTO
cynebHOTO pa3dupaTenbCcTBa, HAIPUMED, MO eIy
Muiu ApyTHOHSIHA CyJ PeIlHJ, YTO HCIOJIb30Ba-
HHEC J0Ka3aTClIbCTB, ILO6I)ITBIX HC3aKOHHBIM IIy-
TeM, MOTEHIHAIbHO MOTJIO BBIABUHYTH BOIMPOC O
CIIPaBEIJIMBOCTH CAMOI0 MpoIlecca, B3sTOro B IIe-
jgom.*

Takum oOpa3oM, KOMIIaHHS MeTeKC ucuepra-
Jla BCE BO3MOXHBIC CPEIICTBA M3BJICUb KaKyHO-JIH-
00 moyIb3y M3 MOCTaHOBJICHUsT EBponelickoro cyaa.
Bo3MoxHOCTH mMONydeHUs TUIeH3Uu Oblna 3a0io-
KUpoBaHa co ctopoHkl [lapiamenta. Uto kacaercs
npouenypsl nepecmorpa, To KaccallmOHHBIA cyj
Tak)ke He OCTAaBWJI HUKAaKMX Haaexa. [lomydaercs,
YTO CKENTHKHM ObLIM TpaBbl, korga eme B 2002 .
yTBEpkKJaiu, 4To Mentekc OyJaeT CHOBa OTKpPHITA

4 Misha Harutyunyan v. Armenia, no. 36549/03, 28.06.2007,
MyHKT 63.
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JUUIb B PE3YJIbTATE TOJIUTHYECKOTO PEIIECHUS, IIPH-
HSTOTO Ha HAallMOHAJIBHOM ypoBHe. He 3Haro, mpas-
Jla 1 9TO WJIU HeT, HO (akT ocTaercs GpakTom, 4TO
A1+TV Bce euie 3aKpbITO, MEXAY TEM KaK aCKETH-
YeCKH CKYINOH CTUIb MOoCTaHoBieHUs EBponeiicko-
ro cyna gaer Oosibllie BO3MOXXHOCTEH AJi1 MaHeBpa,
4yeM ISl pa3pelieHus aena.



IHocranoBiaenue EBponenckoro
cyaa no aeay « Hukorocsss u
MeJIKOHSIH IPOTUB APMEHUU»:
BOIIPOCHI 10KA3bIBAHUA B
EBponeiickoM cyae U mpaBoBbIe
MOCJIeACTBUSA AJIA CYyAeOHOM
npakTuku PecnyOanku ApMmenust

Jasuo Xauampsan*

I. ®akTsl U Bonpockl NpaBa 1o jaeJnuy, 10-
Ka3aTeJbCTBAa, NPUBeIEHHBIE CTOPOHAMH, H
nosunusa Cyna

3asiBUTENN COCIAJUCh Ha CTareio 6, map. 1
EKIIY, yka3piBasi Ha TO, YTO OHH HE OBIIN JTOJK-
HBIM 00pa3oM OMOBEUICHBI 0 cyneOHOM 3aceqaHuu
(umeBmem mecto 10 uronst 20031.) U BCiIencTBUe
9TOr0 HE MOTJIH y4acTBOBAaThb B CyAeOHOM pa3zOu-
paTeybCTBE, YTO MOBIICKIO HAPYIICHUE yKa3aHHOU
HOpMbI KOHBEHIIMM BBHUAY TOTO, YTO OBLI HapyIIeH
MPUHIUATI paBeHCTBa cTOpoH. Cyx yCTaHOBHI QakT
HapyILICHUs, yKa3aB, 4TO 3asBUTEIU “‘HE y4yacT-
BOBAJIM B CyACOHOM 3acelaHuu AMEIIIIIUOHHOTO
cyna no rpaxjaanckuM npeiam ot 10 urons 2003 r.
B TOM CJIydae, KOIJla MPOTHBOIOJOXHAs CTOPOHA
npucytctBoBasia”’. B moctanosnenun Cyp emie pa3
MOATBEPAMI, 9YTO PABEHCTBO CTOPOH, XOTS H MPSIMO
HEe MpeaycMoTpeHHoe cTaThéit 6, map. 1 Kousen-
UM, SIBISETCS COCTABIISIONIAM JJEMEHTOM CIIpa-
BEUIMBOTO CyAe0HOTO pa3buparensCcTBa.

Cyn pemns paccCMOTpETb 3asBJICHHUS B COBO-
KYITHOCTH ¥ OJJHOBPEMECHHO pa3pelruTh BOIPOC
npuemMiIeMocTH U mo cymectBy. C camoro Havajia
Cyn yka3zas Ha TO, 4YTO BONPOC O HAIU4YuH (akKra
HapylIeHus: ykazaHHOW HOpMbl KoHBeHiuu Oymer
pa3peméH B 3aBHCUMOCTH OT TOTO, 3HAIH JIA 3a-
SIBUTEW WU )K€ JOJDKHBI ObLIM 3HATH O CYAeOHOM
3aceaHuy ATCIUIAIIMOHHOTO Cy/la, HHBIMH CIIOBa-
MH — OBLTH JIM OHU JOJDKHBIM 00pa3oM OMOBEIIEHBI
0 BPEMEHH U MecTe cyneOHOro 3acegaHusl.

Yy IMpaBUTCIILCTBA ObBLI0 JIBa BapruaHTa NO3UIUU:
(1) yTBepxkaarh, 4TO, COTJIACHO 3aKOHOMATEIbCTBY
ApMeHUH, OTIpaBKa IMOYTHI MO TOCIEIHEMY H3-
BECTHOMY aJpecy MOCTOSHHOTO TPOXKUBAHUS all-

* Kannuaar opuJu4ecKux Hayk.

pecara ABIsSETCS JOCTATOYHBIM OCHOBAaHUEM JJIs
npu3HaHus Qakra JOJKHOIO ONoBelleHUs uiu (2)
JI0Ka3aTh, YTO 3ASBUTENH MOJYUHIN WU JOJIKHBI
OpuTH TONY4YnTH THMchMa. [IpaBuTEenbcTBO BBHIOpa-
JIO BTOPOH MYyTh, KOTOPBIH ObLI 00JI€e MEPCIEKTHB-
HBIM, KaK 3TO BHJHO W3 CAMOT0 TEKCTa MOCTAaHOB-
nerus Cyna (map. 39), ykazaBmiero, 9to “HesICHO,
Ha KaKHX J0Ka3aTeJbCTBAX OCHOBBIBAJICS ATIEIis-
LIIMOHHBIN CyJl 110 TPaXJaHCKUM JejiaM, YKa3bIBasl,
YTO «3asBUTENH JIMYHO TOJYUYHIIH H3BEIICHUE O
MECTE€ U BPEMEHHU CYAcOHOIro 3acelaHus, OJHAKO
HE SIBUJIKCH B cym». MubiMu croBamu, Cym 9€TKO
pa3nuyaeT GakT W3BEIIEHHUS KaK JEHCTBUSA CO CTO-
POHBI cyna U (PaKT OCBEIOMIEHHOCTH KaK Pe3yib-
TaT EeHCTBUS 3asIBUTEIIECH.

Takum 0O6pa3oM, BOTIPOC, MOIIEKABIIUHN pa3pe-
meHuto co ctoponsl Cyna, ObLI CKOpee BOIPOCOM
(akTa 0CBETOMIEHHOCTH 3asiBUTENEH 0 cyaeO0HOM
3aceaHWU: MOTYYUIIN JIH 3aABUTEIN WIIN JTOTKHBI
OBLIM TOJIYYHUTh U3BeLIeHUsA. M BciencTBue 3TOro
TSDKECTH criopa Oblja mepeHeceHa Ha BOIIPOCHI J0-
Ka3aTelbCTBEHHOTO MPaBa, KaK-TO: IOMMYCTUMOCTh
U OTHOCHUTEIIBHOCTbh J0Ka3aTeIbCTB, HCIOJIb30Ba-
HUE NpPEe3yMIIHUM, 10CTaTOYHOCTh U T.J. Kaxnas
W3 CTOPOH TpHBENia CBOW AO0BOAKI, KoTopbie Cyn
OLUECHUJI C MO3UIHUN YUCTOH COCTA3ATCIBHOCTH:
KaXkJ1as CTOpOHAa JOKA3bIBaCT BRIABUHYTHIN €10 TE-
3HC.

ApryMeHThl TpaBUTEIbCTBA IO YKa3aHHOMY
[JIAaBHOMY BOMpPOCY (pakTa CBOJUIMCH K CICIYIO-
memy: (1) 3asBUTENH OBUTM M3BEMICHBI JOJHKHBIM
00pa3oM, OJIHAKO HE SBWJIUCH U (paibcupuIimpoBa-
JIW JT0Ka3aTelbCTBA, XOTA B MOITBEPKICHUE Tpa-
BUTEILCTBO HE MPEACTABUIO HOKA3aTeNILCTB; (2)
COTJIACHO YCTAHOBJICHHOMY MOPSJKY, MOJIy4YCHUE
MHUChMa B IOYTOBOM OTJCJICHUU PETHCTPUPYETCS B
criermanbHOM XypHaie. [lonydenne nucema B KO-
HEYHOM NyHKTE Ha3Ha4eHHsS (MECTE MOCTOSHHOTO
MPOKUBAaHUS) OBIJIO 3apETUCTPUPOBAHO B KypHAJIE
HOMeEp 8§, OJJHAKO MOCKOJbKY KONIUU 3alUCel yHUU-
TOXKAIOTCA B TEUCHHUE roja, TO MOATBEPXKIAIOIICE
9TO JI0Ka3aTeJIbCTBO TOXKE HEe OBLIO MPECTaBICHO;
n (3) ecnu MUCHMO 3a 3 IHS MEpPEeCeKI0 PaccTos-
Hue B 100 kM. U3 CTOJNHUIBI B MyHKT-paclpeneu-
TeJb, OTKYJa MHChMa B TIOCTOSIHHOE MECTO MPOXKHU-
BaHUS 3aBUTEINS] HAIPABIISIIOTCS KaXXIBIA JI€HBb, TO
HEBO3MOXHO, 4YTOOBI TO ke CaMO€ MUChMO MPOIILI0
paccrosiuue B 30 KM. M3 IyHKTa-pacnpeaenuTess
B TeueHnue 14 guei. IHbIMU clioBamMU, IPaBUTENb-
CTBO 3JIECh B KaueCTBE apryMEHTa IOMbITaI0Ch
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BBIIBUHYTH Mpe3yMniuio ¢akrta, yto Cyaom ObLIT0
OIICHEHO JIMUIb KaK MPEANoI0KEHHE.

ApPryMeHTHI 3asBUTENCH CBOJUIUCH K CIEIYIO-
memy: (1) oHM TONYYHJIM MHUCHMO CIyCTs 7 THEH
nocie cynebHoro 3acepanus, T.e. 17 uroHs 2003
., 9TO TOJATBEepKIaeTcs OPUIMaIbHOW TeYaThlo,
MMOCTaBJIEHHOW Ha TMaKeTe CO CTOPOHBI KOHEUYHOTO
MMOYTOBOIO OT/EJICHUs. B OTBET Ha 3TO MpaBUTEIIb-
CTBO 3asiBUJI0, YTO MIPOUCXOXKJICHUE TAHHOH ITeYaTn
HEU3BECTHO; (2) KpoMe ATOTO, BTOPOH 3asBHUTEIH
HaJIucal Ha MakKeTe, YTO OH MOJIYYHJI €ro UMEH-
HO 17 uroHs, a HE paHbIle, HA YTO MPABUTEIBCTBO
OTBETHJIO, YTO AaHHas gopma cepTHPUKAIUHA HE
npeaycMOTpeHa Npoueaypol MOJydeHUs UceM, a
3aKOHHOU (QOpMOH SIBISETCS MOANKCH B JKypHale
HoMep 8; (3) 3asABHUTENN TaK)Ke COCJIAINCh HAa He-
CYIISCTBYIOIIUHI XypHalI HOMEp 8, yKa3aB, 4TO B
HEM OHHU paclurucaJvuChb B NOJTYYCHHUHN MMUCEM NUMCH-
Ho 17 mions; u (4) cam KaccanmoHHBIN Cyll TPAHST
X KaCCallMOHHBIA MPOTECT, BHECEHHBIH C Hapy-
IMEHNUEM CPOKOB OIMPOTCCTOBAHHWA MMEHHO Ha TOM
OCHOBAHWH, YTO 3asIBUTEIN MOJTYyYHIN U3BEIICHUS
17 mions 2003 r., T.e. ecTb moCHeAHUN PaKT OBLI
YCTAHOBJICH U YK€ MMeJ IOPUJINUYEeCKH HEOTBPATHU-
MBbI€ TIOCIIE/ICTBHUS.

[Mo3unus cyna cBoguiach K TOMY, 4YTO IPaBU-
TEJIbCTBOM HE OBLIO MPHUBEJEHO JOCTATOYHO JO-
Ka3aTeJabCTB yTBepkAaeMoro (akra momydeHus
MHCEM C M3BELUICHUSAMH, YTO OBLIO CIEACTBHEM
TOr'0, 4TO TPAaBUTEIBCTBO BOOOINE HE MPHUBEIO
HUKAaKWX J0KAa3aTeIhCTB, B KaKOW MMEHHO JEHb
a BBIJIBUHYTAas
NpaBUTECIBCTBOM MpPE3yMNuusa 0 TOM, €CJIHU MMUCh-
Mo mpouuio paccrtosinue B 100 kM. 3a 3 mus, TO
HEBO3MOXHO, YTOOBI TO € CaM0€ MHUCBMO IPO-
uto paccrosaue B 30 kM. B TedueHue 14 gHEH,
SIBIISIETCS BCEro JIWINb MPEIIMOJOKEHUEM, YTO
«TaKeT JIOJDKEH OBl OBITh BPYYEH BOBPEMSI».
Uto kacaercs apryMeHTOB 3asButeinei, To Cyn
yKa3aj Ha HaIu4nue NByX opHUIIHATbHBIX MTedaTei,
MPOTUB UJICHTUYHOCTU KOTOPBIX MPABUTEIBCTBO
JIMIIb YTBECpIXKJaajaa, 4YTO OHU «HEC MOJI’KHBI OwLIN
ObITh TOCTaBNEeHB». CylI COTIacUIICA TaKXke C
apryMeHTOM O NpHHITHHU mporecta KaccammoH-
HBIM CYIOM, yKa3aB, YTO «HESICHO, IIOYeMy IIpH
[yTBepKIaeMOM TpPaBHUTEILCTBOM]| ¢akTax, I0-
Ka3blBaonux oOpatHoe, KaccanmmoHHBINH Ccyq He
oOpaTuics K HUM M HE ONPOBEPT YTBEpPXKICHUE
3asiBUTEJIEeH O TOM, YTO OHH HE OB M3BEMIEHBI
BOBpEMSI».

3adBUTCIN MNOJYYHJIMU IUCbMA,

Hanee Cyn npumén K BBIBOAY, YTO 3asiBUTEIHU
He OBLIM JOJKHBIM 00pa3oM HM3BEHICHBI O 3ace-
nanun AmnemisimuoHHOTo cyna 17 wuions 2003 T
3arem Cyn oOparuiics K caMoOMy amneuIsIHOHHO-
MY PacCMOTPEHHIO, YKa3aB, YTO CyJ HE MPOBEPUT
JIOJDKHBIM 00pa3oM (pakT HaJJIe)kKallero M3Belle-
HUs 3asiBUTENEH. YCTAHOBUB C IOMOLIbIO YKa3aH-
HBIX JIOKa3aTeJbCTB (aKT OTCYTCTBUS IO JEIy
MOJDKHOTO m3BemeHus 3asButencit, Cyn ykaszan
Ha Te HApyUIeHUSIM IMpaBa, K KOTOPBIM MPHUBEN
NaHHBIKM (aKT , a MMEHHO: NPOTHUBOIOJIOXHASL
CTOpPOHA TPHCYTCTBOBAJIa M TpPHUBEJa CBOU ap-
T'YMEHTBI, OTHOCUTEIFHO KOTOPHIX 3aABUTEIH HE
HMEJIU BO3MOXXHOCTHU BBIPA3UTh CBOIO MO3HUIIUIO,
npeaACTaBUTb CBOU YCTHBIC 3aMCUaHUd B MMOAJAC-
PKKY 3asBIEHHOTO UMM HcKa. Mcxons u3 aToro,
Cyn oOnapyxwun Hapymienue cratbu 6 KoHBeH-
UH.

B 3asgBrneHusAx comepkainch XajJoOBl Ha Hapy-
IIEHHUE TaKXKe U Ipyrux crareii KoHBeHIIMU, KOTO-
poie Cyaom ObUTH IPU3HAHBI HENIPUEMIIEMBIMH 15
paccMOTpeHHUs N0 CYyIIECTBY.

II. MMocaencTBusa nocranosjaenusa ECIIY pasa

ApmeHun

PaccmaTpuBaeMoe mNOCTaHOBIEHHE HMEJNO, IO
KpailHell Mepe, TpU BAXHBIX IOCIEACTBUS JUIS
Apmennn: (1) m3MeHEHHE KOHIICHIIHH JTOJKHOTO
u3BeleHus; (2) 6onee yeTKUe Mpenelibl craryca u
nojaHoMouunii KaccanmonHoro cyja B miaHe npeso-
TBpameHus: cyaeOHoi ommuOku-HapymeHus KoH-
BeHIMU U (3) Bompochl (YHKUMOHAIBHOU CBA3U
Mexay yctaHoBieHuem Cyaom (akTa HapyHIeHHS
U [epecMoTpa J1eJl HAMOHAIbHBIMU CyJaMHU B CBSI-
3 C YKa3aHHBIM 00CTOSITENIbCTBOM.

1.  CambIM Ba)XHBIM NPABOBBIM MOCIEICTBHEM
paccMaTpuBaEMOro MOCTaHOBJICHUS Il cyneOHOH
NPaKTUKH APMEHHUHU OBLIO TO, YTO HALMOHAJbHbBIC
Cyabl Hannuue Gpakra JIOJHKHOTO OMOBEIICHUS TPU-
3HAIOT JIMIIb B TOM Cllydae, €CJIM AOKa3aHOo, 4TO
W3BELICHUE HE TOJBKO OBUIO JOJKHBIM 00pazoM
OTIIPABJICHO aJpecaTy, HO W ObLIO MOJYYEHO WM.
Jloka3aTeabCTBOM 3TOTO SIBISETCS MOJYy4YEHHUE CY-
JIOM MOYTOH OOpaTHOTO M3BELICHUS O MOJYyYCHUU
aJpecaToM Hu3BelleHUs cyna. JlaHHoe M3MEHeHHe
SBJISIETCS MIPSIMBIM CJIEACTBUEM TOTO HaOIIOAEHUS
Cyna, B KOTOpOM MOCJIEAHUN yKa3al, 4TO “HEsICHO,
Ha KaKHUX JI0Ka3aTeJlbCTBaX OCHOBBIBAJICS Armel-
JSUMOHHBIA CyJ MO T'PaXIaHCKUM [eJlaM, yKa3bl-
Basi, YTO 3asBUTEIU JIMYHO MOJTYUYMIIA H3BELICHUE
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0 MECTE W BpEeMeHHU CyaeOHOTO 3aceaHus, OJJHAKO
HE SBUJIUCH B CYA».

2. Jlpyrum BaXHBIM OOCTOSATEIBCTBOM SIBIISI-
eTcs MpUIaHue Pellalone 3HauuMOCTH TIpeiesiam
nonunomouunii Kaccauuonnoro cyna. Tak, mpaBu-
TEIBCTBO YTBEPXKIAIO0, UTO JAXKE €CIIM 3asIBUTCIIH
¥ HE yJ4acTBOBAIIM B 3acCelaHUH ATEIUIIIIMOHHOTO
cyna, cam (hakT HapyUICHHsS OTCYTCTBOBajl, TakK
KaK «OHU MUMCJIU BO3MOXHOCTH NPEACTABUTH CBOIO
no3unuio B KaccanmoHHOM cyne», TO €CTh rocy-
JapCTBO MPEIOCTABUIO 3asIBUTEISIM BO3MOXHOCTh
HCTIPAaBICHUS OMUOKHU HAa MOCIENYIONUX CTATUIX
nponecca. Becema cnpasennuBo Cyn npuaepu-
BaeTCSd TOW MO3UIUH, UYTO HCIPABICHUE WM He-
JIoMylIeHne cyaeOHol omuoOKH, B cMBICie odec-
TeYeHUs KOHBEHIIMOHAIBHBIX MIPaB, SBISETCS BO3-
MOKHOCTBIO HE TOJIBKO IJIs 3asiBUTENSI, HO U IJIsS
camMoro rocymapctBa. IMeHHO B CUy MaHHOU HC-
xonHoi mo3uruu Cyn oO6paTuiIcs K MOTHOMOYUSIM
KaccanuonHnoro cyna, ykazaB, 4TO MOCJIEAHUN ObLI
YIIOJITHOMOYEH HANpaBUTh JEJI0 HAa HOBOC amess-
[IHOHHOE PAaCCMOTPEHNE «HAa OCHOBAHWUW HAJWYHS
(akTa HapylUICHUS MPOIECCYaNTbHBIX IPaB 3asBH-
Teneil, 4To U TpeboBanu nocienuue u yero Kacca-
LUOHHBIN cyll He caenany. JlaHHOE CyKIEHHE TeEM
0oJiee BaxkHO Temepb, Korma mosiHomouus Kacca-
IUOHHOTO cy/a enie 0ojee pacCuIMpeHbl U OH UMEET
BO3MOXXHOCTh TPHUHSATUS MO JIey COOCTBEHHOTO
pelIeHUsl, OKOHYATEIbHO pa3pelIaloniero mpaBo-
BOH cIop.

3. Ilocne paccmarpuBaemMoro IOCTaHOBJIEHHUS
cyna 3asBuTenu odparminuck B KaccanmoHHbIN cya
¢ TpeboBaHHEM BO30OHOBJICHUS JIeja MO0 «HOBOMY
OCHOBAHHIO», KAaKOBBIM SBJISETCA COOTBETCTBYIO-
mee nocranosiuenue Eppomeiickoro cyna. Kacca-
LIMOHHBIN CyJl, pyKOBOACTBYSICb HOBBIMH I10JIOXKE-
HHUSIMH 3aKOHA, YIOBJIETBOPHII aHHYIO MPOCHOY U
HaIpaBwWI JIeJI0O B BO30OOHOBICHHOM IPOU3BOACTBE
Ha pacCMOTPEHUE CyJa MePBOM MHCTAHIIUH IO MEC-
Ty HOCTOSIHHOI'O MPOXUBaHUS 3asBuTeneil. OqHa-
KO, 3a9BUTEIH CUUTAIOT, YTO mocTaHoBieHue Cyna
SIBIISIETCS OCHOBAaHMEM HE TOJBKO BO300HOBICHUS
nena, HO W TOTO, YTOOBI CyJ MEepBOW WHCTAHIIHH,
3aHOBO pacCMaTPUBAIOIIUN HMX HCK, pa3peiini
MOCJIEAHNN B MX MOJb3y. AKTYaJIbHOCTh JAHHOTO
BOTIpOCa Uil APMEHUH 3aKIIOYaeTcs B TOM, YTO
HET €JUHOTO0 MHEHUS O Npupoje GyHKIHMOHAIBHON
cs3u Mexkny ECIIY u HanmoHATbHBIMH CYJaMHU B
IUIaHE pearupoBaHMS IMOCIETHUX Ha YCTAaHOBIE-
Hue CynoMm ¢akta HapylUIeHUs TpaB, FapaHTUPO-

BaHHbIX KonBenuuei. [loctanosnenue Cyna saBius-
€TCSI KHOBBIM OOCTOSITEILCTBOMY, KOTOPOE CIIYKHUT
OCHOBaHMEM [JI MepecMOTpa BCTYMHUBIIUX B 3a-
KOHHYIO CUJIy peUIeHUN HallMOHaJbHBIX cynoB. Ilo
YacTH HapyLIEHUS MPOLECCYATbHBIX MPaB BOMPOC
restitutio in integrum 0COOCHHO aKTyaJieH BCJIEJC-
TBUE TOrO, 4To caM Cyn, Ipu NPUMEHEHUHU CTaThbU
41 KoHBeHIIUM O CIIPaBEIJIMBOM BO3MEIICHUU €I
HE J1aJl 00CTOSATENIBHOTO PACKPBITHS MOHSATHS «4ac-
TUYHOTO BO3MELIEHHUS» HINU «BOCCTAaHOBIIEHHUSY,
0 4YEeM CIpaBeJJMBO 3aMedaeT Cyabs 3yHaHuYu4
B CBOEM 0CO0OM MHEHHUHU Mo aeny JIioka mpoTus
Wranuu, roe oH ykas3blBaeT Ha TO, YTO B Cllydae
HapyLIEHUs MPOLECCYAIbHbIX IpaB €IUHCTBEH-
HBIM BOCCTAHOBJICHHUCM HM3HAYAJIBHOT'O ITOJOXKCHUA
MOXXET OBITh TOJIBKO HOBOE cyneOHOE€ cleICTBHE.
WNnaue, cnpaBeninBoO 3amMedaeT OH, MBI MPUJIEM K
TOMY, UTO II€Jb ONPAaBBIBACT CPECTBA.

C Apyroil CTOPOHBI, U 3TO JIUIIb JOMOJHSAET yKa-
3aHHBIM apryMeHT, CIeJyeT NMOMHHUTh TaKXke, YTO
Cyn He sABIsieTCS YeTBEPTONW MHCTaHIMEH u mole-
na B ECIIY He o3HadaeT mobeasl B MOCIeTHEN Cy-
neOHol mHcTanuuu. Ycranosienue CyaoMm ¢akta
HapyleHUs MPOLECCYAIbHBIX IIpaB OCYXKIEHHOIO
HE HAaXOJUTCs B MPUYUHHO-CIIEICTBEHHON CBSI3U C
HEOOXOJIMMOCTBIO €T0 ONpaBAaHUs B HALIMOHAJb-
HOM CyJie Ioclie epecMoTpa Jielia o0 HOBOMY 00-
CTOSITENABCTBY. Mexay TeM HMEHHO TaKoro poja
TpeboBanue ObUIO B 3asiBICHHUM 110 paccMaTpuBac-
MOMY jeny (Mpu3HaHuE HeIeHCTBUTENBHBIM J10T0-
BOpa IPOJAXU U PETUCTpaLMy IpaBa COBMECTHON
cobcTBeHHOCTH), TpeboBanue, koropoe cam Cyn
HE MPHUHAJ K PACCMOTPEHUIO KaK HAalpaBJICHHOE B
YETBEPTYIO0 MHCTAHLUIO.

Restitutio in integrum B TaKUX Clydasx HOJIK-
HO O3Ha4yaTh HE PENpPOAYIIMPOBAHUE CUTYyAllUH, CY-
LIECTBOBABIIEH HAa MOMEHT HapyIlIEHHS IpaBa, HO
HanpaBJieHUE Jeja Ha Ty CTaJUI0 pacCMOTPEHUS,
KOTJ]a 3TO MPaBo OBLIO HAPYLIEHO, MPEJ0CTaBIe-
HUE TOCYIapCTBY HOBOM BO3MOXHOCTH H30€XKaTh
OIKOKHU WM UCIIPABUTH €€ B CUTYallMH, KOT/Aa YKe
HaJIHUIo 00s3arenbHoe (comtacHo crarbe 15 Cymeo-
Horo konekca PA) mcronkoBanume CymoM HOPMBEI
KonBeHIMuN no faHHOMY BOIIpOCY IpaBa.

Ha mam B3ms1, IME@HHO 3TO CIIeAyeT U3 cTaryca
Cyna u BBITEKAOUIEro M3 3TOro arpudyTa IOJIHO-
MOYHS KaK €ro caMoro, Tak ¥ HallMOHAJIbHBIX CY-
noB. Eciim 01 Mexnay ¢aktom yctaHoBineHus Cy-
IOM HapyLIEHUs ¥ YAOBJIETBOPEHUEM TpeOOBaHUS
3aABUTENS, KaK-TO: OIpaBJaHue, yJOBIETBOPEHHE
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WCKa W T.I. CyIOM HaIlMOHAJIHHBIM ObINa mpsMas
NPUYUHHO-CIICICTBEHHAs CBs3b, TO, C OJJHOU CTO-
ponsl, cam Cya ObUT OBl YIIOJTHOMOYCH IMOJOXHUTH
KOHEI[ CIIOpY, a C JPYTON: TOXKJIECTBEHHOCTh MPH-
HHMaeMbIX PEIICHUH CO CTOPOHBI HAIMOHAIBHBIX
CYJIOB JIUIIKJIa OBl UX caMUX aTPUOyTa MOJHOMO-
qHs, T.e. CIIOCOOHOCTH MPUHUMATEL PEIICHHUS IO
Bompocam (hakta W mpaBa, PEUICHUSs, BCETIa MpPU-
HUMacMble Ha OCHOBE COOCTBEHHOTO CyIeOHOTO
Mo3HaHMA. VIHBIMH CIIOBaMH, IeATEILHOCTh HaIH-
OHAJIBHBIX CYJIOB IO MEPECMOTPY Jejia Mo yKa3aH-
HOMY «HOBOMY OOCTOSITEJIbCTBY» HE MOTJIa OBl 5B-
JNATHCS MPOSIBICHNEM CyneOHON (yHKINH, a JTUIIb
TOYHBIM HUCIIOJIHCHUEM YK€ MPUHSITOrO PEIICHUS
10 CIIOpY.

Tak 49TO, BO3MOXKHO, YTO 3aABUTEIH IMOTECPIIST
MOpaXeHUEe B Pe3yJbTaTe HOBOTO PacCMOTPEHHS
HX UCKa, U 3TO HE OyJeT SBIAATHCS HU HEHUCIIOJIHE-
HHUEM MOCTaHOBJIEHUs EBponelickoro cyaa, HU HO-
BBIM HapymeHueM KoHBeHuu.
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Right to Property According to the
Georgian Constitution

Paata Turava*

The author, in his work, analyses the constitu-
tional right to property, based on the 21*" article
of the Constitution. According to the article below,
the constitutional right to property is considered as
the guarantee of an institution and the property is
viewed as a guarantee to the individual right. The
structure of the article 21 of the Georgian Constitu-
tion is represented in this work; the constitutional
law concept of the property is analyzed, which first
of all implicates the right of self-defense from the
possible intervention by the government. The right
to ow nership should be considered as a right of a
person and not as a property guarantee. According
to the stated right, a person is given freedom in the
property field and therefore an opportunity to inde-
pendently determine one's own life.

Based on the analysis of the Constitutional Court
practice, the present work focuses on the principle
of proportionality, as a material criterion of the
property restriction. The role of the Constitutional
Court is significant in understanding the purport
of the Constitutional right to property. The author
of the current work comes to the conclusion that in
contrast to the old juridical practice of the Geor-
gian Constitutional Court, the tendencies of the
positive development are more visible nowadays.

I. Introduction

The article 21 of the Georgian Constitution of
1995 guarantees the rights to property and inheri-
tance'. Protecting the fundamental human rights

* Doctor of Law, Associated Professor of the Department of
Law Ivane Javakhishvili Tbilisi State University.

1 Georgian Constitution article 21:
“l. The property and the right of inheritance is recognized
and guaranteed. The abrogation of the universal right of prop-
erty, the right to acquire, alienate and inherit property is im-
permissible.
2. The restriction of the rights stated in the first paragraph
shall be permissible for the purpose of the pressing social
need in the cases determined by law and in accordance with a

and freedoms, especially the rights to property,
is the main foundation for forming the free mar-
ket economies. The principle of the democratic,
jural and social government is based exactly on
this: protecting the right to property.? “The right
to property is not only a primary basis of the hu-
man existence, but it provides freedom for people,
adequate utilization of their abilities and possi-
bilities, gives them a chance to manage their lives
with their own responsibilities.”?

The right to property, recognized by the article
21 of the Georgian Constitution, is the guarantee
of the right to ownership as an institution on the
one hand, and the guarantee of the right to owner-
ship as the human right, on the other hand. *

The main purpose of the concept of the right to
property is in protecting the private ownership as
an objective value, in the real security of its exis-
tence, which first of all is referred to the legisla-
tion; a member of legislative body cannot issue the
norms which can cast doubt on the right to prop-
erty as an institution. >

procedure established by law.

3. Deprivation of property for the purpose of the pressing so-
cial need shall be permissible in the circumstances as express-
ly determined by law, under a court decision or in the case of
the urgent necessity determined by the Organic Law and only
with appropriate compensation”.

2 See the resolution of the Georgian constitutional court No:
2/1-370, 382, 390, 402, 404. May 18, 2007; resolution No:
1/2/384, July 2, 2007.

3 See the resolution of the Georgian constitutional court No:
1/2/384, July 2, 2007.

4 See the decision of Georgian Constitutional Court no. 1/2/384,
July 2, 2007; also legal literature: See the comment of Levan
Izoria on the 21st article of Georgian Constitution, book: Le-
van Izoria, Konstantine Korkelia, Konstantine Kublashvili,
Giorgi Khubua, “Commentary on the Georgian Constitution.
The Fundamental human rights and freedoms”, Tbilisi, 2005,
p. 145; See Besarion Zoidze “System of values and constitu-
tional control in Georgia” Tbilisi, 2007, p. 100.

5 See the comment of Levan Izoria on the 21st article of Geor-
gian Constitution, book: Levan Izoria, Konstantine Korkelia,
Konstantine Kublashvili, Giorgi Khubua, “Commentary on
the Georgian Constitution. The Fundamental human rights
and freedoms”, Tbilisi, 2005, p 146; See Besarion Zoidze
“System of values and constitutional control in Georgia”
Thilisi, 2007, pp. 100-101; with respect to the guarantee of
the purpose of property, the decision of the constitutional
court is quite interesting which was made in year 2004 and
the case was called “Anzor Tevzaia, the Citizen of Georgia,
against the Georgian parliament” where the subject of the
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The Georgian Constitution recognizes the fun-
damental rights as the directly acting law, which
imposes restrictions on all three branches of the
government. The right property, as the guarantee
of individual rights, serves the purpose of protect-
ing the legal status of the owner, namely, individ-
ual (personal) right to certain kind of property. All
stated above- gives people freedom in the field of
ownership and therefore an opportunity to inde-
pendently determine their own lives. °

II. Subjects to the Right

All natural persons are subjects to the property
right, in spite of their nationalities. Therefore, the
constitutional guarantee of the right to property is
the right of a person. Local legal entities of the
private law are also the holders of the fundamental
rights, since as they may be owners of such rights
under the concept of the ownership. Foreign le-
gal entities are not the holders of the fundamental
rights.

The actual problem of the Georgian Constitu-
tional Court practice is the issue of isolating the
property of the legal entity, as a legal subject, from
the property of its founders or participants thereto.
The above-stated is related with the determina-
tion of the legal subject, recognized by the Con-
stitution, and the issue of the authority of claim.
The analysis of the Georgian Constitutional Court
practice does not give us a unified picture.” How-

dispute was the resolution of the Georgian Parliament, De-
cember 27, 2001, “about ratification of the first minutes of
the European Convention for the Protection of Human Rights
and Fundamental Freedoms”. The suitor considers the regula-
tions of the above-mentioned resolution, according to which
the first minutes of the convention shall not be spread on the
citizens of Abkhazia and former South Ossetia as well as on
the refugees from those regions, as an outrage of guarantees
on property.

6 See the comment of Levan Izoria on the 21st article of Geor-
gian Constitution, book: Levan Izoria, Konstantine Korkelia,
Konstantine Kublashvili, Giorgi Khubua, “Commentary on
the Georgian Constitution. The Fundamental human rights
and freedoms”, Tbilisi, 2005, pp. 145-146.

7 In the decision no. 2/1-7, October 30, 1996 of the Georgian
Constitutional Court, the suitor is named not as “Kolkhi” Itd,
but its founder, citizen Tengiz Sudadze, in spite of the fact
that the case is about the ownership of Ltd. The Constitu-
tional Court of Georgia named the members of labour union
as suitors, in the case “Irakli Tughushi, Londa Sikharulidze
and others against the President of Georgia”, which was about
the ownership of the labour union. Same was in case of “The
Citizens — Levan Sharashenidze, Davit Tsiklauri, Tengiz Ga-
chechiladze and Tengiz Chxaidze against the President of
Georgia” ( no. 1/3/113, December 25, 2001). One part of the

ever, we can make a conclusion that the existing
opinion shares the position that the property of the
legal entity is under the ownership of the legal per-
son as the legal subject and not in the ownership of
its founders or participants thereto. ®

According to the article 21 of the Georgian Con-
stitution, legal entities of the public law are not
the holders of the property rights. This does not
mean that legal entities of the public law do not
possess ability to right and ability to ownership,
as determined by provisions of the Civil law. (Pri-
vate) property in hands of the legal entity of the
public law is an ordinary phenomenon of everyday
life. Generally acknowledged view in the Georgian
Constitutional Doctrine that the above-stated enti-
ties are not the holders of the fundamental rights
means that they have no rights to request protec-
tion of their property based on the article 21 of the
Georgian Constitution, for the purpose of getting
protected from the restrictions, caused by the in-
tervention of legislative or executive powers.’

III. Meaning of Fundamental Rights
1. Scope of Protection

a) Private Property Right

The object of the property right protection is the
“property” itself. It would be a prompt conclusion
to think that it is about the ownership of the civil
law item. The concept of the Constitutional law

judges of the constitutional court recognizes the right of own-
ership of the members of “voluntary association of army, avi-
ation and navy” on this association itself. In opposite to this,
the constitutional court in its resolution ( no. 1/14/335) July
25, 2005, in connection with the suit of “The Assembly of
Tbilisi University”, notes that it is not permissible to identify
the rights of the juridical entity - “The Assembly of Tbilisi
University” with the rights of its members. Each entity is the
holder of one’s rights. The constitutional court in its deci-
sion January 29, 1998 on the case “luri Kirakosiani, Spiridon
Vartaniani and others against the Parliament of Georgia” also
concludes that the Ltd which is founded voluntarily, becomes
the owner of the submitted property and is as well protected
by the 21st article of the Georgian Constitution as any of the
natural persons. The property that was submitted in the com-
pany by the partners is not making their common property
and the norms, established by the Civil Code for the common
property, does not spread on it. The property of the juridical
entity is the property of the legal entity, as a subject of law,
and not the ownership of its founders or participants in it.

8 See Besarion Zoidze “System of values and constitutional
control in Georgia” Tbilisi, 2007, p. 115.

9 See the 99th page of the above-mentioned book.
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of the property is much broader than the ne under
the Civil law. Formation of specific, constitutional
law concept of the ownership is based on the opin-
ion that together with the protecting the property
rights of an object (buildings and plots of land),
the constitutional protection of the other rights,
with some property value, is also important. The
opinion that the constitutional concept of the prop-
erty is broader that of the civil law is undoubtedly
acknowledged and is not considered as a matter of
review in the present article either.'

The civil notion of the property and the constitution-
al law concept do not contradict but rather, supplement
each other. Exactly the civil law defines the substance
of property as stated by Besarion Zoidze. Its civil no-
tion is the base for forming the constitutional concept.
The private law gives us an answer to a question about
the meaning of the property, while the Constitution an-
swers a question about the guarantees of protecting this
property. The concept of the ownership recognized by
the Constitution is in protecting it from the government
intervention. '

The concept of the right to property should be
understood with its direct meaning, as a subjec-
tive individual right which has the material value.
Chances of ordinary profit and success, which have
not yet been formed as a particular right, should
not be considered as ownership. the Constitutional
Court practice of Germany offers us interesting
cases related with the problems of differentiation
12

The right to ownership, as the guarantee of the
subjective right, protects the right of owners to
their property and not the property itself.!

The Constitutional guarantee to the ownership
envisages the right of person and not as the prop-
erty guarantee. '*

b) Constitutional Guarantees to the Right to
Claim

The question, how much do the constitutional
guarantees of the property protection apply to a

10 See pages 116-119, same book.

11 See pages 95, 98, same book.

12 See F. Ossenbiihl, Staatshaftungsrecht, 1998, p. 163.

13 Ipsen, Staatsrecht II, Grundrechte, 2003, Rn. 685.

14 See the comment of Levan Izoria on the 21st article of Georgian
Constitution, book: Levan Izoria, Konstantine Korkelia, Konstan-
tine Kublashvili, Giorgi Khubua, “Commentary on the Georgian
Constitution. The Fundamental human rights and freedoms”, Tbili-
si, 2005, pp. 145-146.

Government’s claim to take actions, which have
material value, is still disputable.

The modern, social government takes responsi-
bility to help the certain stratums of the society in
overcoming the difficulties caused by unemploy-
ment, illnesses, age or accidents. If we consider
creating the necessary subsistence as a base of the
financial aid then we may think that it is justified
to consider the right of this kind of legal claim
under the constitutional guarantees. On the other
hand, this is the sphere of settling the principle
of the social power, which can create a guarantee
on the necessary living subsistence. As far as the
amount of financial means, essential for the social
sphere, depends on the amount of the fund, cre-
ated from the taxes, it is impossible to create the
high standard constitutional guarantees on social
protection. If we take the fact, that the constitu-
tional guarantees of the property right creates the
framework for defining the amount of taxes, under
the consideration, it would be paradoxical to claim
the social guarantees and at the same time restrict
the means of getting the financial needs, essential
for this actions, based on the very same article of
the Constitution.

While expounding the issue whether the con-
stitutional guarantees of the property apply to
the right to claim, first of all it should be tested
whether the right to claim is already arisen or it is
all about the possible superiority which has to be
taken in the future. If the right which carries par-
ticular material value arises, we should ascertain
whether this right serves the sphere of the “per-
sonal benefit” of its addressee or not. The consti-
tutional guarantee of the property should be used
as the scale of protecting the right, only in case
of the above-mentioned two preconditions existing
simultaneously.

The constitutional guarantee of the property
implicates protecting it from the encroachment,
which means its negative status (status negativis)
and does not consider the legal claim on the prop-
erty as the minimum for existence.'”

¢) Reliable Property

The constitutional concept of the ownership
considers the reliable property. It disaffiliates with
the article 21 of the Georgian Constitution, accord-
ing to which “The property and the right to inheri-

15 Ipsen, Staatsrecht II, Grundrechte, 2003, Rn. 694.
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tance is recognized and guaranteed.” The subject
of protection of the stated norm is the property, the
legality of which is not doubtable. The decision of
the Georgian Constitutional Court on one of the
cases is quite interesting with this point of view'®,
in which the matter of dispute is the compliance
of the institutive norms of the officers’ illicit and
unsubstantiated property deprivation and free of
charge transfer of this property to the government,
with the Constitution, and particularly with the
right to property. As the Court states, “The sub-
ject of the dispute where the officers’ illicit prop-
erty deprivation and free of charge transfer of this
property to the government is neither the pressing
social need nor the urgent necessity, but the legal-
ity and substantiation of the proprietorship, which
means to take the above-mentioned property un-
der the constitutional protection.” In the Court’s
opinion, the obligation of giving the appropriate
compensation determined by the third paragraph
of article 21 of the Constitution of Georgia, ap-
plies to the licit property, the property right of
which isn’t questionable and shall not apply to the
relations, linked with the deprivation of illicit and
unsubstantiated property, because of the fact that
in such cases it is considered that exactly the prop-
erty right itself is the subject of dispute and its ex-
istence is dubitable. The Court believes that in this
case the constitutionality of the seizure shall not
be verified in relation to the paragraph 3 of article
21 of the Georgian Constitution.

With this decision (judgment), the Constitution-
al Court of Georgia admitted that when the proper-
ty right itself and its existence are disputable, then
the Constitutional Court has nothing to review, as
according to the third paragraph of the article 21 of
Georgian Constitution'’

IV. The Limits of Property Right Restriction

The property right, guaranteed by the article 21
of the Georgian Constitution is not peremptory and
unrestricted. The second paragraph of the above-
mentioned article assumes the possibility of re-
stricting (limiting) the right to property.

a) The Constitutional Justification of the Right
Restriction

16 Decision no. 2/5/309, 310, 311, July 13th, 2005.
17 See Besarion Zoidze “System of values and constitutional
control in Georgia” Thbilisi, 2007, p. 97.

In order for the seizure of the property to be le-
gally and constitutionally justified, it is necessary
to regulate it by issuing the formal law. This en-
sures from the article 21 of the Georgian Constitu-
tion, according to which the seizure of the prop-
erty shall be permissible only in circumstances
expressly defined by law and only in case of the
pressing public need. The above-mentioned norm
requires not only an appropriate compensation for
deprivation, but rather the law allowing for seizure,
shall also define rules and limits of the relevant
compensation. This constitutional order has triple
function: 1. It serves the purpose of protecting the
citizen, as defines the appropriate compensation as
a precondition of the deprivation; 2. It gives warn-
ing to the legislator since it obliges the legislative
body to regulate the order of the appropriate com-
pensation; 3. It has the function of determining the
competences, as it assigns the competence of the
appropriate compensation to the Parliament.

In case of the licit property seizure, the appro-
priate compensation should be paid. The amount
of the compensation should be determined by the
Court. These regulations should not be viewed as
if the Court, together with the legislator, also has
an authority to independently determine the cases
of deprivation. This kind of understanding of the
norm contradicts the above-stated prerogative of
the legislator in this field. Thus, we should con-
sider the role of the Court in taking the proper de-
cisions based on the regulating statutory acts of
the property deprivation and appropriate compen-
sation.

The third paragraph of article 21 of the Geor-
gian Constitution defines that the deprivation of
the property is permissible in case of a pressing
public need. This reservation excludes the case
of property deprivation from which a holder of
public authority can take an advantage in favour
one’s private or fiscal interests. Deprivation of the
property for the advantage of an individual person
(for the purpose of improving the economic condi-
tion of the country or creating the jobs) does not
contradict the principle of protecting the property
right, guaranteed by the Constitution, if the aim is
reached (the pressing public need).

b) The Principle of Proportionality
The principle of proportionality, which is the
main principle of the government, has the function
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of restraining the legislator. The legislative norm,
which regulates the possibility of the property
right restriction, shall be the way for reaching the
goal. The second element of the proportionality is
that the normative regulation shall be essential for
reaching the aim, and the third, the restriction of
right, caused by the normative regulation shall be
proportional to the aim of the restriction.

The purport of the proportionality principle of
the law, restricting the property right, is to ade-
quately take the purpose of property and the per-
sonal guarantee of the property into consideration
on the one hand, and the social limits on the other
hand.'®

V. Property Deprivation Like Interference

As we have already mentioned, the essential
precondition for constitutionally justifiable sei-
zure of property, is that it should be done in accor-
dance with the law, which will regulate the rules
and limits of deprivation. The law, which permits
the deprivation of property without the appropri-
ate compensation, will contradict the Constitution.
The article 21 of the Georgian Constitution guar-
antees the appropriate compensation, when we
have the case of legal seizure of the property. If
there is no such norm regulating the appropriate
compensation (or the encroachment on the prop-
erty is illegal for some reasons), then this is not the
case of the property deprivation, regulated by the
article 21 of the Georgian Constitution, but illegal
property encroachment.

In case of the illegal encroachment of the prop-
erty, the addressee is obliged to use the legal-
procedural remedies which guarantee effective
protection. The Administrative Procedures Code
of Georgia defines the types of claims which are
related to the legal forms of the administrative
authority activities. There is corresponding claim
for legal form of each activity. The Administrative
Procedures Code offers not only repressive, but
preventing remedies. Consideration of that gives
us an impression that there is no place left for us-
ing the purpose of “Property Deprivation Like In-
terference”.

It often happens in everyday life that it becomes
impossible for the owner to avoid damage by us-
ing the legal-procedural remedy. In this case, in

18 Ipsen, Staatsrecht 11, Grundrechte, 2003, p. 208.

spite of (or for the reason of'®) the fact that the
encroachment on the property is being done with-
out any legal ground, arises the inevitability of ap-
propriate compensation. The legal ground for this
kind of compensation is created not by the third
paragraph of the article 21 of the Georgian Con-
stitution, but by the concept of “Property Seizure
Like Interference”, formed within the limits of ju-
diciary law.?°

VI.The Constitutional Control over the

Breach of Right to Property

The ‘a’ sub-paragraph of the first paragraph of
article 39 of the Georgian Constitution, gives the
legal and natural persons a right to file claims with
the Constitutional Court, if they think that their
rights and freedom, guaranteed by the second
part of the Georgian Constitution are, or may be
breached (violated). In the process of examination
of the claim versus compliance claim with the arti-
cle 21 of the Georgian Constitution, it is important
to understand the Constitutional law concept of the
property which, according to the court practice, is
not that easy.?!

While taking the constitutional control over the
violation of property rights, first of all it is neces-
sary to find out the concept and limits of the con-
trol field of breached rights. After this we should
define the fact of violation and in the end, define
its constitutional justification.

The decision of the Georgian Constitution-
al Court, March 25, 1997, on the case: “Levan
Purtskhvanidze v. the Parliament of Georgia”, is
worth of attention. The claimant deemed the ar-
ticle 154 of the Housing Code, which gave an own-

19 Old juridical practice of the Court of Germany (BGHZ 6, 270,
290) was considering the third paragraph of the art. 14 of the
Basic law as a base for paying the damage, with the argument
that if the appropriate compensation is obligatory in case of
a legal deprivation, this is also very important in case of ille-
gal deprivation. This kind of an approach was rejected by the
Constitutional Court of Germany. However the Court has not
refused to use the “Property Deprivation Like Interference”,
but its justification was changed.

20 See the comment of Levan Izoria on the 21st article of Geor-
gian Constitution, book: Levan Izoria, Konstantine Korkelia,
Konstantine Kublashvili, Giorgi Khubua, “Commentary on
the Georgian Constitution. The Fundamental human rights
and freedoms”, Tbilisi, 2005, pg 159.

21 See the comment of Levan Izoria on the 21st article of Geor-
gian Constitution, book: Levan Izoria, Konstantine Korkelia,
Konstantine Kublashvili, Giorgi Khubua, “Commentary on
the Georgian Constitution. The Fundamental human rights
and freedoms”, Tbilisi, 2005, pp. 160-173.
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er the right to cancel a contract of indefinite term
with the tenant, only in case the Court establishes
that the owner and his family members needed the
dwelling for their personal use.

While defining the concept and limits of the pro-
tection field of landlord’s property, a question may
occur whether the tenant has an absolute right to
terminate the lease agreement according to one’s
own wish, or not, or is the landlord obliged to take
the article 154 of the Housing Code into consider-
ation which establishes that the owner should first
of all should prove that he/she needs the dwell-
ing for personal use and besides that he/she was
obliged to give a 3 months advance notice to the
tenant about termination of lease agreement. We
base on the characteristic features of the posses-
sion in order to give an answer to the above-stated
question. In this case we have the kind of posses-
sion, which is related to the other person’s — the
tenant’s interest. Accordingly, the landlord’s, as an
owner’s right is under certain kind of restriction
and thus the field of the protection of landlord’s
property is within the definite bounds.

It is possible to have the case of the legal re-
strictions, as far as the law, particularly the article
154 of the Housing Code establishes the case and
conditions of restricting the landlord.

The constitutionality of the legal restriction
should be checked based on the 2" paragraph of
the article 21 of the Georgian Constitution, which
creates formal grounds for restricting the landlord.
The legal restriction of the landlord is permissible
in the circumstances as expressly determined by
law, and according to the established guidelines.
With this point of view, the legal restriction of the
tenant is constitutionally justified. And as for the
material side of this norm, which means the con-
stitutionality of its concept, it should be verified
according to the principle of proportionality. The
Constitutional Court should have given an answer
to the question whether the landlord is more re-
stricted than it is foreseen with the article 154 of
the Housing Code.

The Constitutional Court considered the claim
as well-grounded and satisfied it. The decision of
the court says that the article 154 of the Housing
Code restricts the right of owner in view of the
fact that the owner has the right of owning, using
and managing one’s property. And in this case the
right of managing property is restricted, as manag-

ing implicates that the owner can decide what will
happen to one’s property without any restrictions.

This decision of the Constitutional Court caused
fair criticism among the specialists?>. The Consti-
tutional Court was not able to rate the social func-
tion of the leased apartments properly and there-
fore unilaterally gave an advantage to the owner.
The court based on the limits of Constitution while
interpreting the adjudicative norm, particularly
based on the purposes of the paragraph 2 of ar-
ticle 21 of the Georgian Constitution, which im-
plicates proportionally considering the interests of
the owner as well as of other people. This means
that the right of owning and using the property is
not only the sphere of owner’s protection, but it is
connected with the tenant as well.?

The Constitutional Court’s decision no. 1/2/411
December 19, 2008 is quite interesting, on the case
of “Rusenergoservisi” Ltd, “Patara Kakhi” Ltd,
“Gorgota” JSC, Individual enterprise of Givi Aba-
kelia - “Permeri” and “Energia” Ltd v. the Parlia-
ment and the Ministry of Energy of Georgia.

In the above-mentioned controversy the pos-
sibility of establishing the correspondence of en-
trepreneurial activity restriction with the constitu-
tional right to property, as far as the right of free
enterpreneurship and competition is protected by
the article 30 of the Georgian Constitution, which
also became the ground of the claim. The constitu-
tional right to the property does not implicate the
protection of the expected gains from the enter-
preneurial activity. Therefore the role of the court
is exactly to define whether it is the case of the
constitutional right to property or not.

The matter of controversy in the above-men-
tioned case was the ‘d’ sub-paragraph (a part of
it, which speaks about the sale of electric energy
to a retail consumer, the volume of which exceeds
the volume, established by the “Market Rules of
Electric Energy”) and the constitutionality of the
article 7 Order no. 77 of the Minister of Energy of
Georgia, August 30, 2006, about “Establishing the

22 Criticism, See the comment of Levan Izoria on the 21st article
of Georgian Constitution, book: Levan Izoria, Konstantine
Korkelia, Konstantine Kublashvili, Giorgi Khubua, “Com-
mentary on the Georgian Constitution. The Fundamental hu-
man rights and freedoms”, Tbilisi, 2005, p. 164-165; See Be-
sarion Zoidze “System of values and constitutional control in
Georgia” Tbilisi, 2007, p. 103-104.

23 The Juridical Practise of the Court of Germany and the sci-
ence, both recognizes the property right of the tenant. See
Michael/Morlok, Grundrechte, Nomos, 2008, p. 201.
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Rules of Electric Energy Market”, with respect to
the 1% and 2" paragraphs of the article 21 and the
first sentence of the 2" paragraph of the article 30
of the Georgian Constitution.

The ‘d’ sub-paragraph of the article 2 of the
“Law of Georgia on Electric Energy and Natu-
ral Gas” determines the concept of the activity
of electric energy distribution. According to the
above-mentioned norm, the activity of electric en-
ergy distribution is supplying the electric energy
from two supplier points, being independent from
each other, exploitation of the distributing net and
sale of the electric energy to a retail consumer, the
volume of which exceeds the volume, established
by the “Market Rules of Electric Energy”. The 1*
paragraph of the article 7 of the Order no. 77 of the
Minister of Energy of Georgia, August 30, 2006,
about “Establishing the Rules of Electric Energy
Market”, establishes the specific volume of the
electric energy, and in case of the sale of this vol-
ume of the power to a retail consumer, it is possi-
ble to be occupied with the distribution of electric
energy. According to the above-mentioned norm,
“the corresponding person for the distribution of
the electric energy should be selling not less than
120 million kWh per year, to a retail consumer”.

The constitutional claim shows, that as a result
of bringing the disputable norms into action, the
claimants, small distributing companies, which
were distributing the electric energy that was less
than 120 million kWh will have their distribu-
tion license divested and will not be allowed on
the market of electric energy distribution. As a
result of the license divestiture, the right of the
claimants, to use their own distribution nets, with
their purpose of function, for themselves, will be
restricted. This means that their right to using the
property is restricted. The suitors indicate in their
constitutional suit that according to the article 21
of the Georgian Constitution, the existence of “the
pressing public need” is mandatory for this kind
of restriction of the property right. According to
their statement, it is not clear, what kind of the
pressing public need is to determine the minimum
of electric energy sale on the one hand and what
is the need of the sale of 120 million kWh electric
energy, on the other hand. Accordingly, in their
opinion, the disputable norms contradict the 1*
and 2" paragraphs of the article 21 of the Georgian
Constitution.

The Constitutional Court satisfied the constitu-
tional claim and the disputable norms were not sus-
tained, with respect to the 1% and 2" paragraphs of
the article 21 and the first sentence of the 2" para-
graph of article 30 of the Georgian Constitution.

In the process of assessing the disputable norms
with respect to the article 21 of the Georgian Con-
stitution, the Court pays attention to the mutual
relations of the entrepreneurial freedom and prop-
erty right. The Court considers that the enterpre-
neurial freedom does not exist without the free and
guaranteed right to property. Their mutual connec-
tion and relations are so strong that the existence
of one legal good is determined by the other one.
The freedom of the property is associated with the
freedom of the enterpreneur.

The Constitutional Court assesses the constitu-
tionality of the disputable acts, with respect to the
Ist and 2nd paragrpahs of the article 21 of the Geor-
gian Constitution. The Court, as far as the above-
mentioned norm defines, states that according to
the first paragraph, the property is recognized as a
fundamental right, while the second paragraph de-
fines its limits to restriction. The Court, based on
its own judicial practice, makes assessment of the
first provision — “The property is recognized and
ensured”, as a guarantee of the purpose of private
property and fundamental right.

In the process of examination of the restriction
of property right, the Court pays attention to the
function and purpose of the claimants’ property.
In spite of the fact that, formally, they were not
deprived of the right to use and disposal of the
property, it doesn’t mean that their rights were not
excessively restricted. Owning the property will
lose its sense, if the property right of the person
becomes wanton. The purport of the property can
be guaranteed only in case when the owner is able
to fully realize the authority, considered under the
property, according to the will determinated by the
function of the property. Therefore, the court con-
siders that the legislator should give the owner an
opportunity to use one’s property as per its func-
tion, which first of all means the personal relations
of the owner with the property, under one’s owner-
ship itself. This is exactly what is considered un-
der occurrence of the positive purport of corporeal
property right.

The court pays attention to the necessity of pro-
tecting the principle of proportionality. It consid-
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ers that the restriction of the constitutional rights
is justified in case when the legitimate purpose is
reached in such way that the legal good being un-
der restriction shall not alienate from its holder.
The restriction considers the fair balancing of the
interests and not the case when one interest takes
the place of the other. As far as the case determined
by the disputable acts is not caused by necessity,
it is not clear that this way of right restriction is
the only and unavoidable way, by which the rights
of claimants would be minimally restricted. The
necessity of the remedy is caused by the objec-
tive circumstances and no alternative to such ex-
ists. Such approach to remedies excludes the pos-
sibility of artificial restrictions. The restrictions,
arisen due to necessity, shall be justified by use of
necessary remedy. Only such restriction may cor-
respond with requirements of practical reason and
readiness of the subject to deem the restriction of
the rights inevitable necessity.

This decision of the Constitutional Court of
Georgia deserves as much attention as the analy-
ses given in it, which is based on the principle of
proportionality and reaches the appropriate result.

VII. Conclusion

The property is recognized and guaranteed as a
fundamental human right by the article 21 of the
Georgian Constitution. The concept of the prop-
erty, guaranteed by the constitution, is protecting
it from the government intervention. The main el-
ements of the constitutional concept of property
are disposal and retaining the substance. This is
exactly where the constitutional protection of the
property reveals. This kind of an approach to the
concept of property is acknowledged in Georgian
Constitutional Doctrine and in the judicial practice
of the Georgian Constitutional Court.

The possibility of restricting the constitutional
right of the property is within the inner structure
of the constitutional right itself. The 2" paragraph
of the article 21 of the Georgian Constitution gives
a legislator the right to restrict the property law in
case of the pressing public need. Thus, the restric-
tion of the constitutional rights of a person is justi-
fied only on the bases of public interest. With this
point of view, the principle of proportionality has
a peremptory meaning. It is an important element
of the constitutional control. It has a function of
determining the limits of the human rights restric-

tion by the government. The definitive elements of
the above-mentioned function are: permissibility,
necessity and correspondence. The importance of
the principle of proportionality for the property re-
strictive legislation appears in the necessity of ap-
propriately taking into consideration the purpose
of property and the personal guarantee of property
on the one hand, and the social binding, on the
other hand.

The cases, when it is not possible to determine
the limits of the property restriction and legal in-
terest, are not so rare in the judicial practice of
the young Constitutional Court of Georgia. On
the other hand, we can single out court decisions
where, based on the rich experience of the Europe-
an Court, the Georgian court judges on the issue of
the fair balance that should exist between the pro-
tection of property rights and common interests.
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The authors in their work analyze abuse of prop-
erty rights and terms of non-alienation according
to Georgian and French laws. Courts widely refer
to the inadmissibility of abuse of rights. The ar-
ticle analyses the notion of abuse of rights, cri-
teria that can determine abuse of rights, it also
analyses French as well Georgian judicial prac-
tice concerning with abuse of rights. It should be
noted that French Civil Code does not recognize
legislative definition of abuse of ownership rights
but in spite of this, French law did not find it dif-
ficult to determine the abuse of rights in specific
case and to note that owner abuses rights from
the period when he/she uses it only on purpose to
harm someone. It is quite interesting that French
judicial practice as well as Georgian one address-
es the concept of legitimate (acknowledged) inter-
est. At the same time if the use of property rights
can develop into abuse of rights retaining property
cannot be qualified as abuse of rights.

With respect to property terms of non-alienation
is a very interesting issue that has never been dis-
cussed in Georgian theory. Is it possible to limit
property rights in one of its elements, namely, in
property disposal? The article discusses the cases of
terms of non-alienation in Georgian legislation — by
the example of redemption and permanent alimony.

Finally the authors conclude that the Law simi-
lar to French shall be proper if the terms of non-
alienation in an agreement are considered valid
only when they are provisional and are justified
by the legitimate interest. In the authors’ opinion
if we assume that terms of non-alienation can be
permanent it may distort property regulations.

I. Introduction

The notion of property has gone through the long
way of development. Disputes concerning property
originate as early as the Ancient Period. Beginning
with Plato it was one of the most significant prob-
lems in the development of the human conception.

Property was considered as the result of human la-
bor (John Lock), as the product of human expecta-
tion (Jeremy Bantam), as the source of development
of capitalism and conflict between classes (Karl
Marx)'. In the history of thinking evaluation of prop-
erty is absolutely ambiguous; it is identified some-
times with prosperity and freedom and sometimes
with moral degradation, social unfairness and wars.
In XIX century notion of property was based on the
liberal concept considering property as absolute and
unlimited category. Although it is worth to note that
if property rights were “absolute® once, at present it
is not like that anymore. Owner’s “sovereignty* is
very relative. Presently property on land has even
more increasing economic and social function and
it has turned, as one could say, into Right-Function®.
Modern property, especially property on land, forces
so many liabilities on the owner as in some cases it
does not even grant him/her as much advantages®.
Though the well-known formula that is adopted
in French Law and justified by Article 544 of the
French Civil Code — property rights grant owner
maximum prerogative powers that a man can have
on the property — still retains its value. These rights
have the highest ranking among other rights because
of their “fundamental character” and their “constitu-
tional value™. Indeed it would have been impossi-
ble to defend property rights without constitutional
guarantees.® In modern Law property is the result of

* Thbilisi State University for Economic Relations; Dean of the
Law Department of the Sukhumi State University.

** Vice-dean of the Law Department of the Iv. Javakhishvili
Thilisi State University.

1 Barlow Burke and Joseph Snoe, Property, Aspen publishers,
2004, p.3.

2 Richard Pipes, Property and Freedom, Library of Tbilisi
School of Political Studies, 2004, p. 21.

3 In regard to this see Lado Chanturia, Ownership of the
Real. estate Properties, Publishing House of Tbilisi State
University, Tbilisi, 1994, pp.52-53, Besarion Zoidze, So-
cial Function of Substantial Rights, magazine: “Man and
Constitution”, N2, 1997, pp.25-30.

4 in regard to the Right on land property see Dissertation
paper of Levan Izoria: Defense of property rights on land,
minerals and natural resources. Comparative-legislative
analysis according to German and Georgian Laws, Got-
tingen 11.01.2002, Publishing House “Bona Causa”.

5 Constitutional Council of France, 1982, January 16, JCP
G 1982, 11 19788; D. 1983 p. 169; July 4, 1989. D. 1990,
p- 209. In regard to property rights see also: 1) Catala, Ar-
chives phil.dr., t.43, 1966 ,p. 61; 2) Mousseron, Raynard,
Revet Melanges Colomer, Litec, 1993, p .281.

6 Paata Turava, foreword to the dissertation paper of Le-
van Izoria; Defense of property rights on land, minerals
and natural resources. Comparative-legislative analy-
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such undivided features of physical person as free-
dom and free will which belongs to all, more than
that, exactly this universality is the biggest achieve-
ment of the civilization in the field of law. As it was
noted in one of the decisions of the Constitutional
Court of Georgia concerning the case “Citizens Zaur
Elashvili, Suliko Mashia, Rusudan Gogia and others
v. Parliament of Georgia: “Neglect of main human
rights and liberties, especially disregard of property
rights excludes development of free market econo-
my, provision of the whole society and its individual
members with welfare and with political, economic
or social stability. Economic strength of democratic,
constitutional and social state depends exactly on
the respect of property rights and its defence™’. Ac-
cording to the International Law it is recognized as
the privileged rank of rights but still, restriction of
property rights is quite common in modern law and
it recognizes public law and private law restrictions
of these rights. The objective of the present work
is that by means of comparing abuse of rights and
terms of non-alienation write legal research based
on the cases of Georgian and French Laws.

II. Abuse of Ownership Rights

1. Abuse of Property Rights According to Geor-
gian and French Laws

a) On Abuse of Rights in General

except in very rare occasions subjective laws
are not self-willed. It is true that they are aimed
at satisfying individual interests, but they still do
not grant unrestricted prerogative powers to their
owner. Much has been said on the absolute charac-
ter of property and its restrictions. As it has been
already noted property with its complete, absolute
character it is a special right, however, this does
not mean that the use of property rights is not ac-
companied with certain restrictions and the owner
can act based only on his/her interests. That is why
it is interesting when abuse of rights take place
on behalf of the owner. Property rights are only
restricted within the limits of law.®

sis according to German and Georgian Laws, Gottingen
11.01.2002, Publishing House ,,Bona Causa®, p.7.

7 Decision of Georgian Constitutional Court no. 2/1-370,
382, 390, 402, 404; May18, 2007.

8 See Tea Jugheli, Philosophical understanding of the Law,

p-3.

b) On Abuse of Ownership Rights according to

Georgian Law

impermissibility of abuse of property right is the
significant achievement of Civil Code of Georgia.
According to the Part 2, Article 170 “Abuse of rights
shall be considered such use of the right when it is
used only to harm others, so that the preference of
the owner’s interests is not clarified and the neces-
sity of his/her actions is not justified”. At the same
time, the Civil Code of Georgia does not limit itself
with one Article only and prohibits abuse of rights
in general by means of general regulation. Accord-
ing to Article 115 of the Civil Code of Georgia the
civil right shall be exercised lawfully. It is imper-
missible to use the right to harm someone and legal
good shall not be replaced by malady.’ It is also
quite interesting to look at Part 3, Article 8 of the
Civil Code: “Participants of the legal relationship
are obliged to exercise rights and responsibilities
in good faith/bona fide*“. Thus, freedom of property
is restricted by the law.

Abuse of right is a pressing issue in Corporate
Law as well. In certain cases, “abuse of rights® is
granted by means of shares.'’

c) On Abuse of Rights according to French Law

Civil Code of France is different from that of
Georgia and does not contain the definition of
abuse of rights. According to the well-known Ar-
ticle 544 of the Code Civil “Property is the right
to exercise and dispose of objects in the most ab-
solute way only without using forms prohibited by
law or by standing orders“. In spite of this, there
is sufficient number of works concerning abuse of
rights under the French Law. Abuse of property
rights (abus de droit propriete) and abuse of rights
in non contractual liabilities are discussed sepa-
rately."

9 See Bessarion Zoidze ,Georgian Proprietary Law, published by
“Meridian”, Tbilisi, 2003, p 108.

10 See 1. Burduli, Proprty relations in Joint Stock Compa-
nies, Publishing House of Tbilisi State University, 2008,
p- 205.

11 Comments to articles 559, 581, 628 and 1382 of the Civil
Code of France speak about boundaries for application of
the right to property, established by relevant articles. If these
rights are abused and they harm others, an issue of civil
rights responsibility will be raised. The latter relates these
articles; in other words, torts, quasi-torts and abuse of the
right to property consolidate the result — civil rights responsi-
bility. In regard with abuse of right see: 1) CA Caen 21 févr.
2002: L’éternelle distinction entre abus du droit de propriété
et troubles anormaux du voisinage, D. 2002. somm. 2512,
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d) Georgian and French Judicial Practice on

Abuse of Ownership Rights

In spite of the fact that French Code Civil does
not recognize legal definition of abuse of rights,
the French Court based on violation of Article
544, violation of property rights regulations and
the right of fencing his ground area/lot, as well as
their false usage, ruled that in this concrete case
there was a presence of abuse of rights. Factual
background was the following: Jules Coquerelles
bought approximately 170 meters long and from
10 to 12 meters wide land lot situated on the ter-
ritory of Troley-Brei approximately 90 meters
away right in front of the airships’ hangar built by
Adolph Clemman-Baiar. Coquerelles who was in
disagreement with Clemman-Baiar built in front
of the door of Clemman-Baiar’s hangar of about
15 meters long and from 10 to 12 meters high
two wooden frameworks on top of which he fixed
from 2 to 3 meters high four iron bars separated
from one another by several meters. These wooden
frameworks were not roofed. The distance between
constructions was about 25-30 meters. In case of
the strong wind it was very difficult to maneuver
Clemman-Baiar’s airships during takeoff and land-
ing and more than that, it caused damage to one of
his airships because of all the above mentioned.

In order to justify his actions, Jules Coquerelles
said that by building these constructions he tried to
rouse Clemman-Baiar interest, he wished Clemman-
Baiar to buy his land and pay higher price for it. It
was his - as owner’s - interest; he refused that these
actions could not bring him any kind of benefit and
he thought that his only benefit was that Clemman-
Baiar, being disturbed, would pay him desired price.

Therefore, the French Court had to prove that
the owner abuses his rights starting with the fact
that he exercises his rights only for one purpose
— to harm another person. In this case — building
constructions on his land (that gives no benefit to
its owner except harming other person) represents
classic example of abuse of property rights.

It should be noted that objective criteria of
evaluation exist in the theory of abuse of property

obs. Nadége Reboul-Maupin; 2) CA Grenoble, Ire ch. civ., 30
juin 1998: Empiétement et abus de droit, D. 2000. 472, note
Marie-Christine Lebreton; 3) Cass. 3e civ. 7 juin 1990, 7 nov.
1990: La défense du droit de propriété contre un empiétement
ne saurait dégénérer en abus, RTD civ. 1991. 562, note Fré-
déric Zénati; 4) Req. 3 aotlit 1915: Propriété, caracteére absolu,
abus de droit, GAJC 12e¢ éd. no. 67.

rights as well. It is important that the owner’s ac-
tions do not bring any benefit, but is harmful for
someone - thus, it unconditionally results in the in-
tention of causing damage to someone. But for the
owner himself the concept of receiving no benefit
can cause different definition. In the case of Jules
Coquerelles versus Clemman-Baiar the court con-
sidered that the constructions built by the owner
did not bring “any benefit“ to the owner, while the
owner himself assumed to get higher price for his
land by means of these constructions; thus, at first
sight, there existed certain kind of benefit, but this
is not enough. The fact of benefit in this case can-
not solve the problem, because, according to the
Court’s definition, this benefit was not “acknowl-
edged™ for the reason that the interest that caused
it was not material and legal. In French Law, it
created the assumption of normal assignment/use
of rights.'?

It should be noted that in Georgian judicial prac-
tice there are indications of the legitimate interest
of the person who caused damage. As an example,
we can present the court ruling no. AR-572-955-
06, of Marchl, 2007, stating, “according to Article
115 of the Civil Code of Georgia Civil right shall
be exercised lawfully; it is inadmissible to use the
right for the purpose of causing harm to someone”.
According to the abovementioned, Article the
main principle of abuse of right is that enjoyment
of rights by one subject of the civil law should not
violate the rights and legitimate interests of anoth-
er subject of the civil law. The use of civil rights
should be exercised bona fide/in good faith. Civil
Code of Georgia considers inadmissible to exer-
cise rights for the purpose of causing damage to
another person. In this case the lawful interest of
the person who causes damage should be clear and
the use of rights should not aim at causing damage
to another person only.!"

French judicial practice knows court decisions
when the proof of having the intention of harming
someone is found outside the fact of abusing rights

12 See Francois Terre, Philippe Simler, Droit Civil, Les biens,
6-¢ edition, Dalloz, 2002, no. 307 and no.313; H. Capitant;
F: Terré, Y. Lequette: Les grands arréts de la jurisprudence
civile: Tome 1. Introduction. Personnes — Famille — Biens —
Régimes matrimoniaux — Successions. 11e édition. 2000. Edi-
tions Dalloz, (7) p. 325.

13 Chamber of civil, corporate and bankruptcy cases under the
Supreme Court of Georgia, March 1, 2007, Tbilisi, no. AR-
572-955-06 , indicated: http://practice.supremecourt.ge/Text.
asp?SSID=420701734&JID=1268.
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based on the prior disagreements between the two
neighbours'. There was a case when after having
disagreement on certain issue one of the neigh-
bors built a wall in front of the other neighbor’s
house with a clear reason — to block the neighbor’s
view. This construction was not necessary for him
and was dictated by evil intent'’ that is why it was
qualified as abuse of rights.

It should be noted also that the theory of abusing
property rights is somehow related to the civil re-
sponsibilities. By the way, the decisions ruled con-
cerning this issue are mainly based on Article 1382
of Code Civil’. But there we don’t have the “pure*
use of this Article. Abuse of right is an action hav-
ing special characteristics and only in case of de-
termining abuse of rights based on its own criteria
it is possible to raise a question of responsibility.
If abuse of right is not present the question of in-
demnification is not considered at all. In modern
law the theory of abusing property rights “com-
petes” with the theory of neighboring impacts. To
solve the problems arising among the neighboring
owner’s modern law and judicial practice gives us
the possibility to use the theory of neighboring im-
pacts.'’.

2. Abuse of Property Rights or Protection of
Property?

It is interesting to view one more position on
abuse of rights stated by French Court of Appeal
concerning the case of Ello versus Le Cler Morle!®.
Messrs Ello and Le Cler Morle were neighbors liv-
ing in Rouen and owners of two houses standing
side-by-side and separated by common wall. Mr.
Le Cler Morle destroyed the common wall and
constructed a new building. Mr. Ello warned him

14 Civ. January 20, 1964,, D. 1964. 518, JCP 1965. 11. 14035, RTD,
civ. 1972. 395, see, Droit Civil: Etude de cas: Les biens: Annexe,
http://www.carlscoaching.com/article-28702370.html.

15 Gatien contre ¢époux Tatopoulos, N71-13-473, http://www.
carlscoaching.com/article-28702370.html.

16 Article 1382 states: ,,any kind of action of a person who harms
others makes the person who caused the damage/harm respon-
sible for reparation of damage* that means that this Article im-
poses civil responsibility on those people who caused damage
to others. Code Civill, Dalloz, edition 2008, art.1382, p.1505.

17 See. Gatien contre époux Tatopoulos, building wall to hide
view, deprive of light and access neighbors’ houses, http://
www.carlscoaching.com/article-28702370.html.

18 See. H. Capitant; F: Terré, Y. Lequette: Les grands arréts de
la jurisprudence civile: Tome 1. Introduction. Personnes — Fa-
mille — Biens — Régimes matrimoniaux — Successions. 1le
¢édition. 2000. Editions Dalloz, (7) p. 334.

from the beginning of construction works to stop it
because the works crossed his land, but in spite of
his warning, Le Cler Morle continued and finished
his constructions. Mr. Ello appealed to the Court
of Rouen against Le Cler Morle and demanded de-
molishment of new buildings and reinforcement
of the shaky building. In his opinion dissembling
of the constructions had no alternative and he de-
manded it explicitly. He also demanded indemnifi-
cation in amount of 3 000 francs.

As we have already seen, Ellos’s wish to destroy
the constructed structure is materially damaging
Le Cler Morle and can be of only slight benefit for
Ello himself. Thus, this kind of demand causes the
suspicions of unfairness from the start. When the
owner demands dissembling of already built con-
struction in spite of the fact that his interest eco-
nomically can be less important than the interest of
the construction builder, then could it be the case of
abusing rights? French courts sometimes gave the
qualification of abusing rights for the similar cases,
but if this kind of decision was ruled by the judges
of the lower courts, it was explicitly refused by the
Court of Appeal. Position of the Court of Appeal on
such cases is the following: according to the Article
545 of Civil Code of France “Protection of property
rights against appropriation cannot be degenerated
into the abusing of rights“!’. In other words: if the
enjoyment of property rights can be developed into
the abuse of rights, retention of it (property) cannot
be qualified as the abuse of rights.

III. Terms of Non-alienation

1. Terms of Non-alienation according to Geor-
gian and French Laws

a) On Terms of Non-alienation in General

The private autonomy is basis of the private
law. The private autonomy is expressed in every
person’s freedom to organize his/her private law
relations based on his/her free will that is, “private
law gives freedom for its participants to define
and divide the rights and responsibilities between
themselves*“?°. Freedom of agreement is the main

19 See. H. Capitant; F: Terré, Y. Lequette: Les grands arréts de
la jurisprudence civile: Tome 1. Introduction. Personnes — Fa-
mille — Biens — Régimes matrimoniaux — Successions. 1le
édition. 2000. Editions Dalloz, (7) pp. 324-325.

20 Thea Jugeli, Evolution of Liability Concept in Private and
Public Laws, magazine “Man and Constitution” 2005, N3,
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concept of the private law and means that the party
should decide itself if it wishes to sign an agree-
ment or not, with who and why and under what
conditions, as well as when is the agreement to be
implemented or changed. “The person is revealed
as the carrier of property rights especially based
on the freedom of agreement”!. At the same time
it is interesting to know whether we can assume
that the basic principle of the freedom of agree-
ment implies that the parties can take into consid-
eration under the agreement restriction of property
rights based on the terms of non-alienation and if
this condition can be always true?

b) Legislation and Judicial Practice on Terms of

Non-alienation

It is quite interesting to view the question of
terms of non-alienation in relation with property.
In the French law this issue became disputed in
the case of Cremio versus Reniar and others. The
factual background of the case was the following:

Mr. De Saint-Colombe divided and bestowed all
his property to his three children. But in the gift
certificate there was a condition that gave him the
right of usufruct and his children had no right dur-
ing the life/inter vivos of their father, even with his
consent to dispose of or mortgage the bestowed
property.

After that Saint-Colombe himself borrowed
100 000 francs from Mr. Reniar and mortgaged
the usufruct of the real estate property that he be-
stowed to his children. His children also joined
this act and together with their father they ac-
knowledged themselves as debtors with joint and
several responsibilities as they mortgaged their
right to this real estate property.

After Saint-Colombe died Mr. Cremio lent
12 000 francs to one of the beneficiaries —Mrs. De
Ponce who, as a guarantee for this credit, mort-
gaged one of the houses bestowed.

After the houses were put on sale creditor Cre-
mio disputed creditor Reniar’s priority in the dis-
tribution of debts because he was sure that the
mortgage of the latter was void because in the gift
certificate of Saint-Colombe for his children there
were terms prohibiting disposal and mortgage of
the bestowed property.

p-86.
21 Besarion Zoidze, Reception of European Private Law in
Georgia, Publisher Teaching Centre, Tbilisi, 2005, p.269.

This case is interesting for us because Georgian
legislation does not give the direct provision on
the terms of non-alienation. What does terms of
non-alienation mean? Can the presenter/donor be-
stow property under the condition that it will never
be disposed of? When and in what occasions are
terms of non-alienation true? Terms of non-alien-
ation seriously limits the property because it rep-
resents the restriction of the right of despondent.
Civil Code of Georgia knows several forms of
such restrictions.

Redemption — When parties agree that during
agreed time, the seller can redeem (again buy) the
sold object. At the same time the Code has an im-
perative demand concerning the time limitation
of the redemption right, namely, the redemption
terms should not be more than 5 years*. Accord-
ing to Article 513 of the Civil Code of Georgia if
the buyer disposed of the object before the imple-
mentation of the right to redemption, it is recog-
nized void. So, time limitation distinctly shows re-
striction of new owner’s disposal rights for 5 year
terms.

Another case that also restricts the disposal
rights of the owner is the agreement of permanent
alimony. There Georgian Civil Code specifically
considers the Article on the terms of non-alienation
for the transferred property?® and states: during the
life/inter vivos of the dependant provider has no
right to dispose, mortgage or load the transferred
property otherwise without the written consent of
the dependant. Here we also have restriction of
disposal rights but here the legislation determines
unlimited terms - person’s life.?*

The above mentioned examples are legislative
restrictions of owner’s disposal rights. Is it pos-
sible to assume that the fundamental principle of
agreement freedom implies that parties can take
into account these restrictions based on agreement
as well and could this kind of term of non-alien-
ation be true? The abovementioned issue caused
the variety of thinking in French Courts; in ad-
dition, several controversial decisions had been
ruled; namely, according to Court of Lion: “Tak-
ing into consideration that based on Articles 537
and 544 of Napoleon Code property rights are de-

22 Civil Code of Georgia, Article 514.

23 Civil Code of Georgia, Article 945.

24 In regard to it see Tamar Zarandia, Place and Date of Imple-
mentation of Agreement Liabilities, Tbilisi, 2005, pp. 38-39.
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termined as the right to exercise and dispose of
objects in the most absolute way; considering the
fact that terms of gift certification distorts one of
the elements of property rights: - and, indeed, free
disposal of property would be totally destroyed, if
the beneficiaries could not dispose or mortgage the
bestowed property for unlimited time... the result
of this would be that property under that agreement
would take the status of property withdrawn from
commerce and unused, would lack turnover and
credit, would be in a state of “stupor® and would
not be subject to disposal...this would be violation
of social economy and public order, violation of
free use of property — which is the main goal of
organic principle of property rights...“*. Verdict
of the Court of Appeals was the following: “The
Court based on the fact that the right to property
implies exercise and dispose of objects in the most
absolute way only if not used in forms prohibited
by law or by standing orders; that there is no law
prohibiting the father of the family, bestowing his
property to his children, to keep its usufruct and/or
to secure his usufruct interest or secure the imple-
mentation of right to return that he may be granted
one day to impose terms on his children not to dis-
pose or mortgage his property during his life; that
this temporary provision imposed in the interests
of bestowing father cannot be identified with ab-
solute and indeterminate prohibition which could
result in exemption of the property from turnover
for a long time”?®.

2. Veracity/Legality of Terms of Non-alienation

When is the term of non-alienation true then?
The abovementioned verdict of the French Court
of Appeal to some extent influenced the unifica-
tion of the views expressed earlier based on the
fact that terms of non-alienation was legal only if
it had “provisional” nature and was included only
for the sake of the “giver’s interests*“. That means
that the terms of non-alienation shall not be perpet-
ual, because in such a case conditions of property
would have been severely distorted. According to
the French Law the same is envisaged in the case of
prohibiting non-alienation if this should continue

25 H. Capitant; F: Terré, Y. Lequette: Les grands arréts de la ju-
risprudence civile: Tome 1. Introduction. Personnes — Famille
— Biens — Régimes matrimoniaux — Successions. 11e édition.
2000. Editions Dalloz, (7) p. 342.

26 H. Capitant; F: Terré, Y. Lequette, ibid. p. 343.

during the whole life of the owner?’. The Court of
Appeal decided instead that the provision on non-
alienation placed (in contract) in the interests of
despondent or the third party gets temporary char-
acter during the whole life of the beneficiary®.

As for the demand of legitimate interest according
to the French Law, it is used in broader sense. Le-
gitimate interest is present when there is the interest
of a despondent who wishes to secure his/her right
of redemption ?° or to secure retaining of property
in his/her family*. Terms of non-alienation can be
placed in contract in the interests of the third person,
for instance, property left under the will can be pro-
nounced non disposable in hands of legatee/taker to
secure permanent rent. According to the French Law
if that kind of term becomes disputable just the per-
son in whose interests is this term has to confirm the
existence of serious and legitimate interest®'. The
abovementioned contradicts to the general principle;
the burden of proof is on the person who demands
to make void the agreement. Usually the plaintiff
has the obligation to prove the legal defect based on
which he/she makes his/her claim. In this case shift-
ing of the burden of proof is justified because of the
“irregular character* of the terms of non-alienation
that violates the principle of enjoying the freedom of
exercising property>2.

And finally, it should be stated that the above-
mentioned Court rulings on terms of non-alien-
ation were followed by relevant legislative chang-
es. The first edition of the French Civil Code had
only one Article, this was Article 900, according to
which: “Any kind of disposal among living people
shall be considered void if the term is impracti-
cable or there are such terms that contradict the
Law and good faith”. In July 3, 1971 a new Ar-
ticle was added —Article 900-1, that envisages that
terms of non-alienation considering bestowed or
inherited property are in force only in case if they
are temporary and justified by serious and legiti-
mate interest*.

27 H. Capitant; F: Terré, Y. Lequette, ibid. p. 344.

28 see in regard with it the following court decisions : Civ. July
27,1954, Bull. civ. I, no. 37; Civ. 1-1i, Junel5, 1994,. no. 211;
préc. H. Capitant; F: Terré, Y. Lequette ibid. p. 344.

29 Civ. 1, November 20, 1985, préc. H. Capitant; F: Terré, Y.
Lequette ibid. p. 344.

30 Civ.1, June 15, 1994, préc., H. Capitant; F: Terré, Y. Lequette,
ibid. p. 344.

31 Ibid.

32 Ibid.

33 Code Civil, dalloz, edition 2008, art. 900-1p. 1029.
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3. Results of violation of Terms of Non-alien-

ation

It is interesting to know what the penalties for
violation of terms of non-alienation are. If the
terms of non-alienation are incorporated in the gift
certificate and the giver wishes the object to stay
in hands of the beneficiary (this was the reason of
recording this term in the agreement) French ju-
dicial practice ruled that only that person has the
right to demand the disposal of the object void
whose interest was secured by the terms of non-
alienation in the agreement, and this is true for the
giver, grantee or the third party. When the terms of
non-alienation incorporated in the gift certificate
aim at securing those terms that are the legal base
of these relations, the action implemented by the
giver cannot be refused by his/her heirs during his/
her life**.

Changes made in French Civil Code in July 3,
1971, do not envisage any provisions concerning
the results of non-alienation terms. Based on what
is it possible to make them void? There is an as-
sumption that it is Article 1143 of the French Civil
code, according to which creditor has the right to
demand destroying of what was implemented by
violating the liability and he can get the confirma-
tion of destroying it at debtor’s expense together
with the indemnification/reparation of damage if
there is legal basis for it. There is another argu-
ment contradicting the abovementioned one, be-
cause Article 1143 gives the right to “material de-
struction, demolition” and not the rights of mak-
ing it void®, thus, it is probably more confident to
state that the point is about taking the object from
civil turnover. Terms of non-alienation thus resem-
bles “real burden* that makes the use of house/real
estate property impossible.

The final question concerning the terms of non-
alienation is the issue of defending the purchaser
who bought against the terms of non-alienation. In
this case, of determining the limits of penalty it
is very important to know the subjective/personal
attitude of the purchaser. It goes without saying
that the purchaser will incur losses if he/she is un-
fair, meaning that if he/she knew about the terms
of non-alienation that was laid on the left property.

34 Req. November 27, 1893, DP 94. 1. 566: Req.January 16,
1923, DP 1923. 1. 177, Capitant; F: Terré, Y. Lequette, ibid.
p- 345.

35 Saignat, De la clause portent defense d’aliéner, these Bordeaux
1896, p. 128, Capitant; F: Terré, Y. Lequette, ibid. p. 345.

In this case he/she becomes the accomplice of the
person who violated terms of non-alienation and
according to the Article 1382 of the French Law
he/she will be imposed reparation of damage*. The
most adequate improvement of the damage caused
shall be to oblige the purchaser to return the real
estate property. French Law as well as Georgian
Law’’ recognizes property presumption with re-
gard to the real estate property. “The right of the
ownership of real estate property is similar to the
right ascertaining document“.*® Thus, innocent
purchaser will be protected in accordance with the
Article 2279 of the Civil Code of France. As to the
real estate property the act (of selling, bestowing,
will) that contains terms of non-alienation is sub-
ject to registering.

IV. Conclusion

Thus, it could be stated that if there ever was
the time when property represented the unlimited
right, presently it is not like this anymore. Restric-
tions of property rights have the feature of the
private and public law. As far as private law re-
strictions are concerned they can be legal and con-
tractual. Inadmissibility of abuse of the property
right is recognized by all modern codification and
is broadly addressed by the courts in the cases of
neighbour disputes.

It is true that there is no legislative definition
for abuse of rights in the Civil Code of France,
but it was never difficult for French Law to deter-
mine abuse of rights in concrete cases and state
that the owner abuses his/her right beginning from
the moment, when he/she uses it for the sole pur-
pose of harming another person. Georgian Law
recognizes the concept of abuse of rights and uses
it in judicial practice. At the same time, accord-
ing to the French Doctrine, it is essential that the
owner’s action shall lack any kind of benefit for
the owner himself/herself and be harmful for oth-
ers; though the notion of lacking benefit for the
owner can cause different definitions. The benefit
the owner points at should be “acknowledged* and
the interest that causes it should be material and

36 “any kind of action of a person who harms others makes the
person who caused the damage/harm responsible for repara-
tion of damage”.

37 According to the Article 158 of the Civil Code of Georgia in
case of real estate properties “the possessor of the object is
considered its owner”.

38 Code Civil, dalloz, edition 2008, art. 2279, p. 2261.
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legitimate. It is interesting that Georgian judicial
practice promotes the notion of legal interest as
well. At the same time if the property rights can
be developed into abuse of rights then keeping the
property cannot be qualified as abuse of property,
which is quite clearly demonstrated in the above-
described cases.

As to property, the issue of the terms of non-
alienation is truly interesting because nothing was
said about it in the Georgian Doctrine. Can the
property rights be restricted in one of its elements,
namely, in disposal? Georgian legislation knows
several cases of such restriction. But if terms of
non-alienation are not justified with any kind of
interest and are permanent — can they be consid-
ered true then? In the French Law, terms of non-
alienation have legal force only when they are of
“temporary” nature and are justified by the legal
interest. According to our point of view, this term
has to be determined in the Georgian Law exactly
the same way because if we assume that terms of
non-alienation can be permanent, then it is clear
that this will gravely distort regime of property.



Protection of rights to property in
practice of the European Court
of Humen Rights

Vafaddin Ibaev*

European Convention on Human Rights and
Fundamental Freedoms represents one of the most
important forms of expressing commitment of mem-
ber-States of the Council of Europe to values of de-
mocracy, peace and justice as well as observance
of fundamental rights and freedoms of all persons,
residing in their countries. The Convention is an in-
tegral part of the legal system of Azerbaijan and is
mandatory for courts and official state bodies. Fur-
thermore, the courts shall assign a priority to the
Convention and its case law over any domestic law,
if such contradicts provisions of the Convention.

In recent years, the European Court on Human
Rights reviewed many cases, where the Court con-
cluded that the state acted beyond its discretion and
violated the right to property. Study of the case law
of the European Court with regard to the right to
property, guaranteed by the article 1 of the Addi-
tional Protocol, creates a basis for uniform appli-
cation of provisions and protection of citizens’right
to property.

I. Importance of application of the case law

of the European Court

The Council of Europe as a forum of the Euro-
pean cooperation focuses its activities on problems
related to human rights, legal, humanitarian co-
operation, interaction in the social, cultural areas,
dissemination of information and environmental
issues. The mandatory condition for membership
in this international organization is to take commit-
ments on observance of provisions of the European
Convention on Human Rights and Fundamental
Freedoms.

Such commitments or obligations represent a
complex mechanism of declaring and collective
observance of certain standards in the area of hu-
man rights and freedoms. In addition, unlike other
international legal acts, this Convention and 13
Protocols contain provisions, allowing for achiev-

* Justice, Supreme Court of Azerbaijan, candidate of legal sci-
ence.

ing effective observance of its standards by means
of the European Court for Human Rights (European
Court).

Main objective of the European Court is to en-
sure observance of the provisions of the Conven-
tion. Ratification of the Convention and recognition
of jurisdiction of the European Court also means
that activities of all Azerbaijani state bodies, judi-
cial bodies, in particular, their decisions and ap-
plied procedures, as well as decisions of legislative
bodies shall not contradict to provisions of the Con-
vention.

After Azerbaijan joined the European Conven-
tion on Human Rights and Fundamental Freedoms
on January 25, 2001, and recognized jurisdiction of
the European Court, it became very important for
our legal system to consider the European Court
case law. It shall be said that as of that time due to
requirements of the Constitution of the Republic of
Azerbaijan (part II, article 148), judgments of the
European Court (as establishing standards interpre-
tation of the Convention) have the same importance
for our legal system as standards (provisions) of the
international law. This is why understanding deci-
sions and judgments of the European Court on spe-
cific cases, but applicable in other similar cases, by
judicial bodies allows for unified judicial practice
and effectively protect rights and freedoms as they
are formulated in the Convention and interpreted by
the European Court.

Ratification of the European Convention and rec-
ognition of the mandatory jurisdiction of the Eu-
ropean Court for Human Rights allows all persons
under the jurisdiction of the Republic of Azerbaijan
(despite their citizenship) to address the European
Court (given some conditions are observed) for
protection of their rights, which they deem to be
breached by the State.

The European Court does not represent the su-
preme instance court for the judiciary system of
the Convention member-States. The Court reviews
specific claim in order to establish violation of the
provisions of the Convention. However, the Court
may judge on “just satisfaction of the claim” in the
form of financial compensation of loss and moral
damages and compensation to the winning party of
all court related expenses. After establishment of
the fact of violation of human rights and granting
financial compensation to the victim, the European
Court in fact indicates to the State at necessity of
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correcting incompliance between the provisions of
the domestic legislation and judicial practice, as
well as standards of the Council of Europe provided
in the European Convention (as it is understood by
the European Court).

Decision and judgments of the European Court
are mandatory for the defendant member-State;
however, they are of the case law nature, since in
accordance with the stare decisis principle, the
European Court is guided by evaluations and ap-
proaches, formulated by the Court on previous sim-
ilar cases!. Thus, texts of judgments and decisions
of the European Court of a great interest and they
allow for better orientation in the context of the ar-
ticles of the Convention.

The ruling of the Supreme Court of the Repub-
lic of Azerbaijan dated March 30, 2006 “On Appli-
cation of Provisions of the European Convention
on Human Rights and Fundamental Freedoms and
Case Law of the European Court for Human Rights
during Administration of Justice” states, that in in-
terpretation of the provisions of the Convention on
Human Rights and Fundamental Freedoms shall be
considered in addition to its context the practice of
its application, which establishes consent of partici-
pants on its interpretation,.

Republic of Azerbaijan as a member to Conven-
tion on Human Rights and Fundamental Freedoms
recognizes jurisdiction of the European Court for
Human Rights on the issue of interpretation and ap-
plication of the Convention and Protocols in case of
potential breach by the Republic of Azerbaijan of
their provisions, when the assumed violation tool
place after their enactment in Azerbaijan (April
15, 2002). Thus, Courts shall apply the above-
mentioned Convention with consideration of the
practice of the European Court for Human Rights
in order to avoid any infringement of provisions of
the Convention on Human Rights and Fundamental
Freedoms.

It shall also be considered that for the judiciary
system of Azerbaijan, not only the Azerbaijan re-
lated case law of the European Court is interesting,
but other countries related case law as well. Given
rapid growth of the number of decisions and judg-
ments of the European Court, its legal positions are
constantly developing, therefore, for their correct

1 Khanlar Gajiev. Case law in activities of the European Court
for Human Rights, Information of the Constitutional Court of
the Republic of Azerbaijan nos. 2-3, 2004, p. 219.

comprehension and consideration during prepara-
tion and review of “Azerbaijani claims”, it is vital
to carefully learn practice of the Court with regard
to other states, members to the European Conven-
tion.

Active interaction with the European Court and
reception of created by its norms of the case law in
the area of protection of human rights is the reality
of the Azerbaijani law and judicial practice devel-
opment on the way of democracy. That was the pur-
pose of the Decree of the President of the Republic
of Azerbaijan “On Modernizing Judiciary” dated
January 19, 2006, where the Supreme Court of
Azerbaijan is recommended to study and seek pos-
sibilities for applying the case law of the European
Court for Human Rights in practice of Azerbaijani
Courts.

Effective application of the Convention and judg-
ments of the European Court for Human Rights is
based not only on the will and belief of national
judges, but on knowledge of the Convention. The
European system of the protecting human rights,
certainly, will not be able to work, if the judicial
practice in Strasburg will not be known to persons,
practicing law in member-States, especially, judges.
Only good knowledge of complex and diverse prac-
tice of the European Court, will give the national
judge an ability to effectively apply it. For that it is
necessary to publish and disseminate judgments of
the European Court to national courts in language
of the given country. Considering importance of
this common measure, on December 18, 2002 the
Committee of Ministers adopted a Recommendation
Rec (2002) 13 “Publication and dissemination of
the Convention on Human Rights and Fundamental
Freedoms and Case law of the European Court for
Human Rights among member-States”. The Recom-
mendation stated that “accessibility of the case law
of the Court is crucial for effective implementation
of the Convention at the national level, as it allows
for provision of compatibility of domestic decisions
with the case law and prevention of infringements”.

Importance of application of the case law of the
European Court is not denied by national courts of
Azerbaijan. At the same time, we think that discus-
sions on complete or partial recognition of the deci-
sions of the Court as a precedent are not groundless.
Opinion of Mr. Zorkin on the fact that decisions of
the European Court represent integral part of the
Russian legal system only to the “extend to which
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they express commonly recognized principles and
norms of international law”?, also gives grounds for
thinking.

II. Natural nature of the right to property

The legal doctrine views the right to proper-
ty as a natural right, as a true public freedom.
Private ownership represents expression of the
individual freedom. It reflects position of an in-
dividual in the property area and is to provide
for development of an individual. “It is impos-
sible to speak about human rights, unless basic
form of the institute of ownership and protecting
it legal norms are in place. This should exist be-
cause private property allows for provision of the
economic and social relations freedom with due
respect to principles, like equality, human dig-
nity and justice. Private property represents the
economic basis of the society to the same extent
as division of power represents the basis for cre-
ation of the political regime.

In any country of the rule of law, protection of the
private property is viewed as supreme value.

Right to property, viewed from the civil law pro-
spective, is defined as a subjective right, which
grants the subject to such right the right to use a
thing in accordance with its nature and purpose, use
and dispose it with complete observance of legal
provisions.

The Civil Code of France defines the property as
“absolute and inviolable right”. No one can be de-
prived from this right be it by the state or other in-
dividual. Modern property is absolute neither from
the right to use the property prospective, nor from
the standpoint of the right to dispose the property.
It happens because the given right is implemented
in the legally established limits. Concept of the ab-
solute right indicates that subjective right of each
person is always compared to the right of any other
individual, as in any real right.

The right to property in the constitutional state
and democratic society is inviolable and absolute.

Pursuant to the Constitution of the Republic of

2 Zorkin V. Constitutional Court of Russia in the European le-
gal field, the Russian law magazine, 2005, no. 3, p 4. Speech
of the Chairman of the Constitutional Court of the Russian
Federation Mr. Zorkin at the Moscow International Confer-
ence “Single Legal Space of Europe and Practice of Consti-
tutional Justice” (Moscow, October 26-29, 2006), Bulletin of
the European Court for Human Rights, Russian Edition no.
12/2006, pp. 126-127.

Azerbaijan, property is inviolable and is protected
by the state. Everybody has the right to property.
No one can be deprived from the property, unless
so decided by the court. Full confiscation of the
property is not allowed. Amortization (alienation)
of the property for state or public needs is allowed
only in case of just compensation of the cost of the
property.

The right to property — is the right of the sub-
ject to own, use and dispose the legally recog-
nized and protected property (possession) at per-
sonal discretion (article 152 of the Civil Code).
However, the state does guarantee recognition and
protection of rights to purchased movable or im-
movable property only in legally established cir-
cumstances. Right to ownership of the immovable
property transfers to the purchasing person as of
the moment of registering its transfer at the pub-
lic registry of real estate. Balance between public
interests and interference into the right to owner-
ship of the individual is achieved by payment of
the proportionate monetary compensation. In this
case we talk about compensating for forcing an
owner to comply with the certain legal methods
for alienation of the property and transfer of the
right to property due to public needs.

Restriction of the right to property in all cases
shall be precise and detailed. Restriction of the
right to property is not a rule, but rather exception
to the rule; it is allowed only on legally prescribed
grounds; such grounds are not subject to broad in-
terpretation.

Opinion of G. Gajiev is quite interesting: “con-
cept of the constitutional state required for the
“heavy nucleus” of the basic law or its meaning
was not affected by the legislator. At the same time,
Constitution of Russia allows for the possibility of
the “deprivation from property”. I would like to un-
derline — deprivation from property and not from
the right to ownership (property). The matter is that
here we deal with the juridical fiction — one may
deprive the owner from the specific property, but
since the right to proportionate and preliminary
compensation is guaranteed, “the heavy nucleus” of
the right to ownership and its meaning is kind of
preserved.

Constitutional guarantees of the article 35 of
the Constitution of Russia, in our opinion, rep-
resents a found in the constitutional law prudent
balance, or a compromise between necessity on
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taking into account constitutional principles of
democracy and a constitutional state when ad-
dressing a problem of forceful alienation of the
property for state needs?.

II1.Content of the article 1 of the Additional
Protocol of the European Convention on
Human Rights and Fundamental Freedoms
based on its interpretation by the European
Court for Human Rights

The right to possessions as one of fundamental,
integral and important rights, holds a special place
in international legal acts on human rights and free-
doms.

Major provision of the European Convention on
Human Rights and Fundamental Freedoms, con-
taining the guarantee of proprietary rights of natural
and legal persons, is the article 1 of the Additional
Protocol of the Convention; it reads:

“Every natural or legal person is entitled to the
peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest
and subject to the conditions provided for by law and
by the general principles of international law.

The preceding provisions shall not, however, in
any way impair the right of a State to enforce such
laws as it deems necessary to control the use of
property in accordance with the general interest or
to secure the payment of taxes or other contribu-
tions or penalties”.

Inclusion of the right to property into European
Convention caused some disputes. The history of
the given article of the Additional Protocol no. 1
of the Convention was very complicated, which de-
rives from the fact that the given provisions were
not deliberately included into the body of the Con-
vention. In fact, states have prudently decided not
to delay adoption of the basic body of the Conven-
tion, where consensus was reached, although there
was disagreement on protection of economic rights.
Only a year-and-a-half later the above-mentioned
provision was included into the Additional Protocol
no. 1 of the Convention.

Despite that, new form did not lead to rapid de-
velopment of judicial practice in the direction of
broader protection of proprietary rights of natural

3 Gadis Gajiev, Protection of the right to ownership (proper-
ty) in the constitutional law of the Russian Federation, Role
of Constitutional Courts in ensuring the right to ownership.
Moscow, 2001, p. 40.

and legal persons. For instance, control bodies of
the Convention, like the commission and the Court
for Human Right, were very careful about these
provisions and interpreted them very restrictedly.
In 1982, the European Court made a decision on
the case Sporrong and Lonnroth v. Sweden; this de-
cision has completely changed established approach
and led to different interpretation and re-evaluation
of economic rights. The European Court indicated
that article no. 1 of the Additional Protocol of the
Convention contains three various rules: first rule,
described in the 1% sentence of the paragraph 1 rep-
resents a general rule and establishes a principle of
respect to property; second rule, contained in the 2™
sentence of the paragraph 1 is about deprivation of
possessions and necessary conditions for such de-
privation; third rule, contained in the paragraph 2
establishes that contracting parties shall, inter alia,
control use of property in accordance with general
interests. All these three rules are not isolated and
are inter-related. Second and third rules are to some
extent related to certain invasion into the right to
respect property and shall be interpreted in the light
of the general principle, described in the first rule®.
In the case of Markcx v. Belgium, the Court clari-
fied that “the right to peaceful enjoyment of pos-
sessions” as provided under the article 1 of the Ad-
ditional Protocol no. 1, guarantees in fact, the right
to property (ownership).
As to range of rights guaranteed under the article
1, the Court takes into account evolution of the so-
ciety and economic development of member-States
and gradually moves towards broader interpretation
of the property (possessions), which covers entire
aggregate economic interests. The Court recognized
that guarantees of the article 1 of the Additional
Protocol no. 1 shall apply to economic interests en-
suing from social benefits, shareholding, real estate
or land ownership, etc. The Court repeatedly stated
the fact of violation of the article 1 of the Addition-
al Protocol due to refusal of the State to abide by
decisions of domestic courts on payment of certain
amounts (like salaries, pensions, etc.) to claimants.
It can be said that the Court, acting case by case,
continues to broadly interpret the concept of “prop-
erty” (possessions), guarantees and regime of which
is regulated by the article 1 of the Additional Pro-
tocol no. 1.

4 Sporrong and Lonnroth v. Sweden (Article 50) — 88 (18.12.84).
5 Marckx v. Belgium — 31 (13.6.79).
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According to judicial practice of bodies of the
Convention, the concept of “possessions” may in-
clude “existing possessions” and proprietary val-
ues, including rights to demand, where the claimant
may have at least “legal expectation” for receiving
the right to effective use of property.

In the case of Kot v. Russia, the European Court
indicated that based on the judicial decision in force,
the claimant can have a “justified expectation” of
the prompt debt repayment, which can be consid-
ered “possession” for the purpose of the article 1 of
the Additional Protocol of the Convention. Annul-
ment of the judicial decision in force may lead to
loss of thrust of the claimant in mandatory nature
of court decisions and may deprive of possibility to
receive legally due to him monetary sums®.

The European Court first of all reminded by
that, that the Convention as such does not guar-
antee the right to old age pension or social al-
lowances in specific amounts. Nevertheless “the
claim” — even with regard to pension — may rep-
resent “possession” in the context of the article 1
of the Additional Protocol of the Convention, if
sufficient grounds are provided under the national
legislation; for instance, if it is justified by the
court decision in force.

In the decision on the case Yuriy Romanov v.
Russia the European Court recognized that re-cal-
culation of the pension was legal and had a public
interest (namely, effective and uniform calculation
of pensions), but at the same time an issue of pro-
portionality in applying such measure arose.

The Court indicated that re-calculation of pen-
sions and their further reduction in amount as
such do not violate the article 1 of the Additional
Protocol no. 1 of the Convention. However, ret-
rospective re-calculation with reduction of the
amount of pension imposed extreme burden on
the claimant and did not correspond with provi-
sions of the article 1 of the Additional protocol
no. 1 of the Convention. In this regard, the Euro-
pean Court reminded provisions of the judgment
on the case Pravednaya v. Russia, which reads:

“Public interests, by general opinion, may include
effective and coordinated scheme of state pensions
for which the state may amend its legislation.

However, possible public interest of the state in
ensuring uniform application of the law on pensions
shall not lead to retrospective re-calculation of ear-

6 Kot v. Russia, no. 20887/03 (Sect. 1) (Eng) — (18.1.07).

lier granted pension. The European Court deemed
that by depriving the claimant of the right to receive
pension in amount defined by the final court deci-
sion, the state breached the just balance between
considered interests™”.

With regard to proprietary rights falling under the
article 1 of the Additional Protocol no. 1, it shall be
considered that from the standpoint of the Conven-
tion these rights are not absolute. In other words,
not any state interference with their implementa-
tion may be deemed violation of the Convention; in
some circumstances the state may be authorized to
interfere with their implementation.

In reviewing criteria of admissible interference
with proprietary rights shall not be forgotten that in
all countries the state has broad discretion in evalu-
ating “public needs” and that this discretion pre-
vails in economic area and not political. One shall
remember that this issue relates to state policy in
economic and social areas, which has always been a
forbidden zone, inaccessible for international con-
trol.

In the framework of the Convention, external
control is exercised by the European Court, al-
though it recognizes the broad freedom of the state
in evaluating necessity of these or those measures.
Furthermore, not any misbalance between the ne-
cessity of protecting rights and public interests
leads to establishment of the fact of the Convention
violation. Practice shows that the Court declares
violation only when significant misbalance takes
place, materially affecting rights of stakeholders.

In the decision on the claim of Sporrong and Lén-
nroth v. Sweden the Court established a principle
which laid foundation for further judicial practice
on the article 1: “For the purposes of this provision
(Protocol no. 1) the Court shall establish whether
the just balance between requirements of the public
needs and requirements of protecting fundamental
rights of private persons was kept™®. Despite seem-
ing very general nature of the given principle, its
importance is fundamental. In defining if the just
balance was maintained in every single case, the
Court arrives at the conclusion about violation or
non-violation in the given case. In the mentioned
case the Court took in account that continuous ac-

7 Yuriy Romanov v. Russia, no. 69341/01 (Sect. 2) (Eng) —
(25.10.05).

8 Yuriy Romanov v. Russia, no. 69341/01 (Sect. 2) (Eng) —
(25.10.05) .
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tion of permissions on alienation of claimants’ pos-
sessions, combined with restriction on construction
during the same period of time, made claimants to
bare “extreme and special burden”; it breached “the
just balance, which shall exist between protection
of the right to property and public needs”.

In the case of James and others v. The United
Kingdom the Court provided the expanded doctrine
of the just balance. Measure, depriving an individ-
ual of the property, shall not only be performed for
legal purposes in “public interests”, but also pru-
dent ratio of proportionality between chosen mea-
sures and established goals.

The category of public or general interests is used
in the text of the article. For the purpose of general
interests, the deprivation of possessions as well as
control over its use may be permitted. Presence of
general necessity shall be established by the state.
The fundamental position of the European Court on
the 1ssue concerned, declared in the decision on the
case of James and others v. The United Kingdom
is such that national authorities are better familiar
with local specifics and therefore they better than
an international judge, can assess what the gen-
eral interest may be. The Court found natural that
the discretion limits, given to the legislative body
for implementation of economic and social policy,
shall be broad and respect judgment of the legisla-
tive body with regard to definition of the “public
interests” unless such definition is not prudently
substantiated.

One of the major requirements of the article no. 1
of the Convention is that any interference of public
authorities with respect to property shall be legal.
Rule of law, one of the fundamental principles of
the democratic society, is declared in all articles of
the Convention and causes obligation of member-
State or public authorities to abide by decisions or
judgments of the Court, made not in their favour.

Deprivation of possessions may occur as a result
of violation of rules to its usage. In cases Handy-
side v. The United Kingdom and Agosi v. The United
Kingdom the Court viewed seizure as the form of
control over use of the property as prescribed by the
article 1 of the Additional Protocol.

Free seizure of property from the owner in a form
of confiscation is quite interesting. The society will
be neither just nor human, if criminals will have
wider range of freedoms than law-obedient citizens.
The purpose of confiscation of property is to affect

motivation of a criminal, to individualize punish-
ment with consideration of the individuality of the
criminal. This is one of legal measures aimed at
prevention of grave mercenary crimes and offences.

In the case of Frizen v. Russia the claimant stat-
ed that her automobile was seized for a crime for
which she has never been charged with and with-
out any legal grounds. The claimant also stated
that she did not testify as a witness of prosecution
for a criminal case, instituted against her husband
and she did not cause the damage for incurring
which she was charged. Pursuant to the court ver-
dict, the vehicle was confiscated from her hus-
band, who was not its owner. Furthermore, the ve-
hicle was not the joint property of spouses, since
was purchased on financial means of the claimant.

Authorities of the Russian Federation stated that
the claimant was deprived of property “in public in-
terests and in legally established conditions”.

The European Court noted that “property” in
this specific case represents the automobile of the
claimant, who is the sole legal and registered owner
of it. Authorities of the Russian Federation took de-
cision on seizure with regard to the vehicle in ques-
tion. Parties do not argue that this decision repre-
sents interference with the right of the claimant to
unimpeded use of the property, and therefore, pro-
visions of article 1 of the Additional Protocol no. 1
shall be applied. It is necessary to establish whether
the disputed by the claimant measure falls under the
paragraphs 1 and 2 of the article thereto.

In various cases, the European Court recognized
that seizure represented “penalty” in the context of
paragraph 2 of the article 1 of the Additional Pro-
tocol no. 1, whereas in other cases the Court es-
tablished that interference shall be viewed as the
right of authorities of the defendant member-State
“to control use of property for purposes of general
interest”. As to this particular case, the European
Court thinks that there is no need to establish which
category the case falls under, since in any case pro-
visions of the second paragraph of the article 1 of
the Additional Protocol no. 1 do apply.

The European Court deemed necessary to estab-
lish whether interference was performed in accor-
dance with the legislation of the Russian Federation
and whether “just balance” between public interests
and fundamental human rights was achieved. The
European Court reminded that first and most im-
portant requirement of the article of the Additional
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Protocol no. 1 of the Convention is that any interfer-
ence shall be “legal”; second paragraph of the given
article establishes that authorities of the defendant
state have the right to control use of the property by
means of observance of laws. Furthermore, rule of
law as one of fundamental principles are inherent in
all articles of the Convention. Therefore, an issue of
preserving just balance between public interest and
rights of an individual may be raised only if estab-
lished that interference is legal and is not arbitrary.

The European Court believed that discussions on
presence of public interest in confiscation of the
claimant’s automobile, even if they relate to this
particular case, doe not liberate authorities of the
Russian Federation from the obligation to provide
for legal justification of such acts. The European
Court noted that authorities of the Russian Federa-
tion did not indicate even a single provision of any
(be it Civil or Criminal) law of the Russian Federa-
tion, justifying such seizure.

The European Court reminded that its compe-
tence on control over observance of legal provi-
sions is limited, since priority task of the defendant
state is interpretation and application of the law.
Thus, considering constant refusal of authorities of
the Russian Federation to name the provision of the
law, based on which the decision on seizure of the
property was made, the European Court concludes
that such interference with the right of the claim-
ant to property may not be viewed as “legal” under
the article 1 of the Additional Protocol no. 1 of the
Convention’.

Many decisions on violation of the right to prop-
erty are related not to execution by the executing
state of the domestic court decision in force against
private person. The Resolution of the European
Court on the case of Fuklev v. Ukraine reads the
following:

“The European Court repeats that pursuant to ar-
ticle no. 1 of the Convention, High Contracting Par-
ties “guarantee freedoms and rights , established...
under the Convention to all under their jurisdic-
tion”. The obligation of ensuring effective obser-
vance of rights, recorded in this document, can rep-
resent the positive obligation of the state. In such
circumstances the state cannot remain simply pas-
sive and “there is not... possibility of drawing line
between activity and inactivity”.

As to the right guaranteed by the article 1 of the

9 Frizen v. Russia, no. 58254/00 (Sect. 1) (Eng) — (24.3.05).

Additional Protocol no. 1, such positive obligation
may lead to certain measures, necessary for protect-
ing the right to property in cases related to court
disputes between private persons and companies.
It means that the State shall ensure correspondence
with legally established procedures on execution of
the court decision in force.

The European Court believes that inactivity of
bailiffs and failure to exercise due control over the
situation, creates constant uncertainty in execution
of the decision made in favour of the claimant and
in payment of the due to him/her debt. Thus, the
claimant shall overcome such uncertainty during
long time.

Considering all said above as well as the opin-
ion with regard to the paragraph lof the article 6 of
the Convention, the European Court adheres to the
opinion that the nature of the execution procedures,
its total duration and uncertainty violated “favour-
able balance”, which shall be maintained between
public interest and necessity to protect rights of the
claimant to free possession of property. Therefore,
the State failed to fulfill its obligation of ensuring
claimant’s effective use of the right to property,
guaranteed by the article 1 of the Additional Pro-
tocol no. 1'°.

Practice of the European Court shows that de-
privation of possessions for public interests is not
justified without payment of the relevant compen-
sation. In case of Lithgow and others v. The United
Kingdom, the Court indicated that in conditions of
lack of compensation the Convention “would have
ensured only illusory and very ineffective protec-
tion of the right to property”. Size of compensation
derives from the principal of prudent proportional-
ity. In the case of James and others v. The United
Kingdom the court established that ratio of prudent
proportionality implies the right to prudent com-
pensation. In the decision on the case Litgow and
others v. The United Kingdom the court indicated
that “seizure of property without payment of com-
pensation prudently related with its price, in regular
conditions would represent disproportionate inter-
ference which may not be justified in accordance
with the article 1”.

However, considering specific circumstances
where the right to property was infringed, the pru-
dent compensation may not be equal to fool market
value of, for instance nationalized object. Article 1

10 Fuklev v. Ukraine, no. 71186/01 (Sect. 2) (Eng) — (7.6.05).
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does not guarantee the right to fool compensation
in all cases, since legal purposes corresponding to
(general interests) during implementation of eco-
nomic reforms or measures aimed at achievement
of big social justice may require compensation in
laser amounts than fool market value.

Currently the ECHR and prevailing among low-
ers doctrine perceive the convention as a constitu-
tional instruments of the European legal order cre-
ated for the purpose of ensuring minimum standard
in the area of fundamental rights and freedoms.

Affection of the created by the Convention legal
order is explained by the fact that decisions of the
ECHR are currently directly considered by courts
of member- states in their own practice. It basically
leads to direct action of decision of the European
court, including the right to property, which has
practical interests for specific and effective applica-
tion of the convention in each member state includ-
ing, the Republic of Azerbaijan.



Protection of Possessions
according to European Convention
on Human Rights

between effet utile on the one hand
and Margin of Appreciation or
Judicial Self-restraint on the other
hand

Dr. Norbert Bernsdorff *

European Convention on Human Rights and
Fundamental Freedoms is based on a principle
that any individual, citizen of the state, may hold
the state responsible for violation of human rights
through the European Court for Human Rights.
This system of protection was and remains revolu-
tionary for individuals and for the states as well.
The question is, if the European Convention on
Human rights offers effective protection of prop-
erty — this question is acute after expansion of
the scope of application of the Convention in 90s
to countries of the Central and Middle Europe.
Changes in state and economic systems of these
countries led to change of structures of the prop-
erty and therefore, forcefully, to problems. The aim
of the article below is to discuss the article 1 of the
I’ additional protocol of the European Convention
of Human Rights, which is related to the rights to
property; it also aims at discussing the judicial
practice in this field.

I. Introduction

After the Parliamentary Assembly of the Coun-
cil of Europe supported accession of Georgia into
the Council of Europe in January of 1999, the
Committee of Ministers admitted the claim, filed
by Georgia on July 14, 1996. Accession of Georgia
as the 41 state took place on April 27, 1999 in
Strasburg. In addition to conditions, which were
accepted by Georgia due to becoming a member
of the Council of Europe, are ratification of the
framework Treaty on Protection of National Mi-
norities and European Charter on Regional Lan-
guages and Languages of National Minorities, as
well as ratification of the European Convention on
Human Rights and its Additional Protocols no. no.
1,4, 6 and 7. They were signed on June 17, 1999.

The 42 and 43 states accepted to the Council
of Europe, were Azerbaijan and Armenia. Presi-
dents of both states Aliev and Kocharyan partic-
ipated in the ceremony held in Strasburg. These
states took the responsibility of ratifying the Con-
vention. On the way of accession to the Council of
Europe, the Convention itself and Additional Pro-
tocols no. no. 1, 4, 6 and 7 were signed.

Almost simultaneously with that — on April 15
and 26 and June 7 of 2002 — the Additional Pro-
tocol no. 1 of the European Convention on Hu-
man Rights was ratified and came into force. One
reservation to the article 1.1 of the 1% Additional
Protocol was adopted by the Parliament of Georgia
only'.

II. Protection of Property — common Euro-

pean Standard

The starting point of each discussion on atti-
tude of the protection of property in accordance
with the European Convention on Human Rights
to the corresponding member-states of the Con-
vention is a thesis that the European Convention
on Human Rights and the offered by it protec-
tion of property represents the subsidiary legal
instrument. It implies that the European Conven-

* The author is a judge of the Federal Court on social issues in
Kassel, Germany (the Court is the 3rd instance court in dis-
putes on social issues) and an editor-in-shief of the presented
magazine.

1 The Parliament of Georgia declares that: 1. Article 1 of the
Protocol shall not apply to persons who have or will obtain
status of «internally displaced persons» in accordance with
«the Law of Georgia on Internally Displaced Persons» until
the elimination of circumstances motivating the granting of
this status (until the restoration of the territorial integrity of
Georgia). In accordance with the aforementioned law, Geor-
gia assumes responsibility to ensure the exercise of rights
over property that exist on the place of permanent residence
of internally displaced persons after the reasons mentioned
in Article 1, paragraph 1, of this law have been eliminated.
2. Article 1 of the Protocol shall be applied to the op-
erational sphere of «the Law of Georgia on the Owner-
ship of Agricultural Land» in accordance with the re-
quirements of Articles 4, 8, 15 and 19 of this Law.
3. Article 1 of the Protocol shall be applied within the limits
of Articles 2 and 3 of the Law of Georgia on Transference into
Private Property of the Non-Agricultural Lands Being in Pos-
session of Natural Persons and Legal Persons of Private Law».
4. Article 1 of the Protocol shall be applied within the limits of
the «Law of Georgia on Privatisation of the State Property».
5. With regard to the compensation of pecuniary assets placed
on accounts of the former Georgian public-commercial banks,
Article 1 of the Protocol shall be applied within the limits of
the normative act adopted in pursuance of the Decree No. 258
of the President of Georgia of 2 July 2001.
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tion on Human Rights does not exclude the na-
tional protection of property within any country,
but rather supplements it, so that it starts acting
only when the national mechanisms of protec-
tion does not work for some reasons or it works
insufficiently. Such complementability is mani-
fested by the fact that the European Convention
on Human Rights does not have an aim of unified
protection of property, but assumes that either
the states provide for higher level of protection
or - in some areas — differentiated protection is
established. This is why the European Conven-
tion on Human Rights does not require any rank-
ing in the hierarchy of norms of the Convention
member-states. During assessment of the situa-
tion, the states are often given some discretion
based on the opinion, that its bodies and judges
are closer to events. Decisions of the European
Court on Human Rights, ultimately take deci-
sions with the output that the European Court
has no authority of reversing national legal acts
or instructing any state what measures it shall
undertake for the purpose of execution of the de-
cision. Complementability, in addition, means,
that claims filed with the European Court on Hu-
man Rights are admitted only after exhaustion of
all national remedies; at least those, that can be
viewed as effective and adequate.

By means of the European Court for Human
Rights, protection of property became by this time
a commonly adopted standard in Europe; Europe-
ans can be proud of it, since it gives a big number
of people in Europe and far beyond it the reliable
and tested orientation, which is based on Euro-
pean consensus. Maintenance of such standard
requires, of course, payment of certain price. In
addition to financial support of states, the deci-
sive role is played by readiness of national bodies
and courts, to address the European Court on Hu-
man Rights and use its practice as well as execute
its decisions. Unlike domestic decisions in force,
execution of the decisions of the European Court
on Human Rights may not be compulsory due to
the obligation of each member-state taken in ac-
cordance with the article 46.1 of the Convention,
which states that: “...parties take an obligation
to execute final decisions of the Court, parties to
which they are”. The system either works or ruins
depending on observance of this voluntary obliga-
tion, which, surely, is based on understanding of

rule of law as stated by the European Convention
on Human Rights.

Instances of serious conflicts between the Con-
vention and administration of justice of member-
states are quite rare. More frequent are inconve-
nient for governments cases, which confuse such
states.

Political problems may arise due to general
nature of the European Court decisions. For in-
stance, in case of the decision of the European
Court on Human Rights dated June 22, 2004 Bro-
niowski v. Poland?, when the Court was informed
that approximately 80 000 other persons find
themselves in the same situation as the claimant.
The case concerned the delayed results of mov-
ing the border of Poland after the World War 11
from the East towards the West. People, who pos-
sessed ownership to land and houses to the east
of certain river, were promised by the Polish leg-
islation the “right to credit” as the compensation
for the lost property; they could use the “right to
credit” during purchase of property somewhere
else in Poland. In fact, the promise was never
kept. In this case — with assistance of the govern-
ment of Poland — the agreement was reached; it
had a general nature.

Another feature of cases, perceived as politi-
cal, is involvement of well-known persons. For
instance, the case, where the Court took a deci-
sion on July 25, 2002 — Sovtransavto Holding v.
Ukraine®; the case concerned the dispute between
Russian and Ukrainian shareholders of one Joint-
Stock Company. President of Ukraine Kuchma got
engaged in the process and advised Courts to rep-
resent interests of Ukraine.

The decision of the European Court on Human
Rights may become political due to its financial
results. As an example, we can name decisions of
so-called new construction in the former German
Democratic Republic or requirements, submitted
by unities of IDPs in cases of Jan and Maltzahn,
as well as a decision on the ex —King of Greece
with regard to submitted by him compensation
claims®.

2 Application no. 31443/96. Decision without source reference
may be found on the website of the Council of Europe: http://
www.echr.coe.int.

3 Application no. 48553/99, Reports of Judgements and Deci-
sions 2002 VII.

4 Decisions dated January 22, 2004; Application nos. 46720/99
and 72203/01, 30.6.2005, Application nos. 46720/99 and
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Especially emotional situation sometimes lead
to posing a question on possibility and necessity
of allowing protection by national political insti-
tutions. The answer to this question shall be nega-
tive. On the one hand, almost all states take an ob-
ligation of ensuring “comprehensive” protection
of property, although they apply not the European
Convention on Human Rights, but rather domes-
tic standards on protection of property. Neverthe-
less, control over property in Europe is absolutely
necessary and such shall be achieved by means of
European court on Human Rights. The Conven-
tion reflects the common European perspective,
by which it is possible to better see and assess
protection of property in Europe. The feature of
loyalty to basic principles and respect towards de-
cisions of the European Court for Human Rights
will be able to remove doubts at the national level.

III. Structure of protection of property ac-

cording to European Convention on Human

Rights

After many years of refraining of administer-
ing justice by bodies of the Convention, deci-
sions made on cases of Sporrong and Lénnroth v.
Sweden®, Lithgow v. The United Kingdom®, and
James v. The United Kingdom’, are perceived as
first decisions on property; these decisions marked
beginning of the change in administration of jus-
tice with regard to the article 1of the Additional
Protocol no. 1. Apparently, they show obvious di-
version from existing till that time practice, and,
at the same time, earlier established fundamental
principles were maintained. The decision on the
case of Marckx v. Belgium® may be viewed as one
of significant decisions as well, since for the first
time the Court provided for a major evaluation of
principles, provided under the article 1 of the Ad-
ditional Protocol no. 1.

The right of an individual to protection of prop-

72203/01; decision dated May 30, 2005, Application nos.
71916/01 and 71917/01; decision dated November 23, 2000,
Application no. 25701/94, Reports of Judgements and Deci-
sions 2000-XII.

5 Decision dated 23.09.1982, Application nos. 7151/75 and
7152/75, Deiries A no. 52.

6 Decision dated 8.07.1986, Application nos. 9006/80 and
9262/81, Series A no. 102..

7 Decision of 21.02.1986, Apllication no. 8793/79, Series A,
no. 98.

8 Decision dated 13.06.1979, Apllication no. 6833/74, Series A
no. 31.

erty differs from national constitutional guaran-
tees first of all by absence of link with specific,
defined legislation on property and economy. This
is why it is less “expressed in norms”, unlike guar-
antees of national constitutions. However, it does
not mean that the article 1 of the Additional Proto-
col no. 1 does not possess this feature of the insti-
tutional guarantee.

Examination of violation of the article 1 of the
Additional Protocol no. 1 takes place in three stag-
es; national legal systems are familiar with these
stages as well; namely: area of protection, inva-
sion into it and justification of invasion. Similarly
to common international law, a dispute on property
focuses less on the area of protection of such law,
but rather focuses on possibility on invasion into
the right to property for public interests. It shall
be said that the European Court for Human Rights’
interpretation of the area of protection concept is
much broader for the purpose of material exami-
nation of protection of other human rights under
the Convention; for instance, violation of prohibi-
tion of discrimination according to the article 14
of the Convention. Application of this method has
its justification, since the Convention has gaps (for
instance, lack of freedom of profession) and these
problems — for the purpose of achieving compre-
hensive protection- must be addressed.

IV. Scope of the right to property

Concept of property in the context of the first
paragraph of the article 1.1 should be understood
broadly. Such broad understanding may include
rights, not protected at the national level. Euro-
pean Convention on Human Rights defines the
concept of property, which does not depend on its
position in the national legislation. The most im-
portant point here is if the claimant has the legal
position, protected under the article 1 of the Addi-
tional Protocol no. 1°. Burden of proof in this case
rests with the claimant.

1. Extend of property protection according to
the practice of the European Court for Human
Rights

a) Although it is very difficult to define precise
criteria from the court practice, aimed at decid-
ing specific cases and representing grounds for

9 Decision of 23.11.2000, footnote 4.
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acknowledgment of claims on protection of prop-
erty; however, given this, it is possible to develop
general principles. Starting point for answering
this question if there is a legal position, deserv-
ing protection is recognition of the legitimate
expectation of obtaining effective enjoyment of
the right to property. In determining the scope of
protection, the domestic legislation does not lose
its importance. It basically addresses the issue on
content and origination of the right to property.
Only a question about qualification of the position
of the property is left to independent review by
the European Court for Human Rights.

Definitely, the substantive part of the scope of
protection under the article 1 of the Additional Pro-
tocol no. 1 covers the property ownership, which
is equaled to “existing possession”, i.e. movable
and immovable property, including the right to use
and disposal. Separate rights to use are protected
as a part of ownership (property)!'?, if, as excep-
tion, it is not granted an independent meaning. In
addition, in accordance with the court practices,
the guarantee of ownership applies to other estate
rights, compulsory legal rights, as well as mon-
etary legal positions'!. This way, positions of own-
ership, namely, rights to shares in enterprises'” are
protected (since the fundamental right to freedom
to profession and other entrepreneurship related
economic interests are not contained neither in the
European Convention for Human Rights, nor in
the Additional Protocol.

Judicial practice of the European Court with re-
gard to subjective public law requirements is not
uniform. Restrictions are usually made in the area
of social welfare. However, the fact that law re-
quirements with regard to public power shall be
recognized as a position of the ownership is obvi-
ous from many decisions of the European Court.
In general, the European Court for Human Rights
is inclined to include subjective rights of all types,
even with limitations, related to future social con-
ditions, given that they represent economic value.
Since — as it was presented by the European Court

10 Compare, for instance decision dated 19.12.1989 — Mel-
lacher v. Austria nos. 10522/83 and 11011/84, Series A,
no. 169.

11 See decisions from 23.02.1995 — Gasus Dosier- und Forder-
technik GmbH/Netherlands, Application no. 15375/89,
Serie A No. 306-B.

12 Decision 0f08.07.1986, footnote 6; decision 0f25.07.2002,
footnote 3.

in its decision on Gasus Dosier- und Fordertechnik
GmbH v. Netherlands — the right to ownership is
not limited to physical subjects, but also includes
other rights and interests with property (material)
value'. In fact, the right to return, compensation
of damage and compensation with regard to public
authority as well as private persons in a form of de-
mands, having price of ownership, are recognized.

The article 1 of the Additional Protocol no. 1
does not uniformly declare the heritage law. How-
ever, the right to disposal of property in the form
of the will was always recognized by the European
Court for Human Rights as traditional and funda-
mental part of the right to ownership'*. On the con-
trary, expectation of the heir under the will or the
legitimate heir for the full legal heirdom is not en-
sured under the European Convention on Human
Rights. Nonmaterial rights (copyright, patent right
and trademark right) are also protected under the
article 1 of the Additional Protocol no. 1, although
the right to trademark is not protected from the
moment of registration, even if under the domestic
law, certain rights originate'”.

In fact, the ability of protection of the property
is limited to ,,legally obtained* property. Accord-
ing to the article 1.1 of the Additional Protocol
no. 1, only legal positions, recognized by the na-
tional legislation as the bearing ownership right,
can be protected'. In this context, “illegally” ob-
tained position does not possess features of own-
ership. It does not, however, mean that any prop-
erty obtained through criminal activities (“pro-
ducta sceleris”) shall be removed from the area
of the protection of the right to ownership. If, at
the same time, it is legally obtained in accordance
with national (civil) law, then it actually falls un-
der the protection of property. Its removal shall
be in compliance with requirements of the second
part of the article 1.2.

13 Compare decisions from 23.02.1995, footnote 11.

14 Decision from 13.06.1979, footnote 8. Further decision
from 20.10.1987 — Inze v. Austria, Application no. 15/86,
Serie A no. 126.

15 Edcision from 11.10.2005 — Anheuser-Busch Inc v. Portu-
gal, Application no. 73049/01.

16 Bearers of the right to ownership pursuant to precise defi-
nition of the 1st part of the artilce of othe Additional Pro-
tocol no. 1 of the Convention are ot only natural persons,
but legal entities as well. Considering this fact, it can be
questionable whether interpretation of the Convention of
the right to ownership can be oriented at the nature of this
right as the ,,human right®.
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b) Since it is impossible to talk about “his pos-
sessions”, the demanded right or proprietary in-
terest shall be sufficiently established to be en-
forceable, i.e. it shall already be in existence.
This is why the concept of ownership does not
include expectations or chances, which are not yet
established as proprietarily valuable and legally
guaranteed positions. In addition, the hope that
existing, but depreciated or disputed right, could
increase, does not represent ownership (property)
either!”. Thus, it can be said that the right to ob-
taining the property subject to protection. How-
ever, the established obligations positions are pro-
tected, since they represent ownership in the form
of rights equaled to property (in the context of the
paragraph 1 of the article 1 of the Additional Pro-
tocol no. 1).

In order for the claim to fall under the protection
of the guarantee to ownership as enshrined by the
European Convention on Human Rights, it shall
not necessarily be provided under the national leg-
islation as a protected legal position. It is enough
for the national legislation to have a sufficient
legal framework. The legal claim, recognized as
an ownership position, is marked (unlike simple,
not subject to protection, hope for receiving the
proprietary good) by the fact that the claim may
be based on a legal provision or a legal act such
as a judicial decision. Based on that, an interest
with property interest shall have a concrete na-
ture. Thus, from the point of view of the European
Court, it is insufficient, when presented claim for
compensation is based only on illegal removal of
property, performed during enactment of the Eu-
ropean Convention on Human Rights and its Ad-
ditional Protocol no. 1'%

As the Court shows, the Convention does not di-
rectly guarantee the demand on return of the with-
drawn property. The Convention, of course, does
not impose any obligation on member-States on
compensation for unjust actions or loss, which are
the result of actions of another State or occupying
authorities. If, however, the State itself decides on
compensating for similar actions, then it is given
quite broad discretion for substantiating demands
on compensation in similar case.

17 Approved in the Decision from 12.07.2001 — Prince
Hans-Adam II of Lichtenstein/Germany, Application no.
42527/87, Reports of Judgments and Decisions 2001-VIII.

18 Decision of 12.07.2001, footnote 17; further, Decision of
19.12.2002, footnote 2.

For instance it is given the freedom of defining
to what extent (if at all) demands on compen-
sation correspond with preliminary conditions.
Thus, even for the states like Federal Republic
of Germany, which is the legal successor of the
property of the German Democratic Republic oth-
er scales are not established.!” Also newly arisen
demand represents proprietary value it may be
established only in certain conditions and incon-
sideration determined limitations. Examination
of such limitations for the scale of the guarantee
to property is not performed due to above stated
reasons, if conditions determined by the national
legislation are not observed by the person with
the right to claim, then such person is refused in
existence of proprietary interests, and, therefore,
in the right to ownership under the context of
the article 1 of the Additional Protocol no. 1. For
instance, claims of Malhous, Des Fours Walder-
ode, Gratzinger, Polacek, Jantner and Maltzahn
v. Slovakia, Czech Republic and Federal Repub-
lic of Germany on return or restitution of land
plots were not admitted, because claimants did
not meet the preconditions, which should have
preceded to the origination of such claims in ac-
cordance with national legislation®’. The right to
property was not sufficiently grounded for hav-
ing the position of the justified expectation.

c¢) Obtained clientele or “good will” of the en-
terprise, where we can imply a legal firm, for in-
stance, may be proprietary values, which are basi-
cally considered by the European Court as prop-
erty (possessions). It is very important to see if
it is necessary to have a permit for entrance into
profession or trade (handicraft), is it removed or
restricted. In accordance with the practice of the
Court such deprivation — if issuance of the per-
mit is related with certain and by that time invalid

19 This statemant applyes to the states wich illegally con-
dacted confiscation before enactment of the Additional
Protocol no. 1. Decision from 28 september 2004 Kopecky
v. Slovakia, Application no. 44912/98.

20 See decision from 13.12.2000 — Malhous/Czech Republic,
Application No. 33071/96; decision from 04.03.2003 — Des
Fours Walderode/Czech Republic, Application No. 40057/98;
decision from 10.07.2002 — Gratzinger/Czech Republic, Ap-
plication No. 39794/98, Reports of Judgments and Decisions
2002-VII; decision from 10.07.2002 — Polacek/Czech Republic,
Application No. 38645/97; decision from 04.03.2003 — Jantner/
Slovakia, Application No. 39050/97; decision from 30.03.2005,
footnote 4.
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preconditions — does not represent deprivation of
property. Protection of rights to property against
such actions takes place, however with regard to
the barer of the good will.

In this very broad interpretation of the protected
good will in a form of the property, the efforts of the
European Court to broadly interpret quite narrow list
of protected under the Convention economic rights,
are obvious for the purpose of effective protection of
fundamental rights. Thus, areas of protection which
in traditional national understanding are deemed as
unprotected by the Convention guarantees of free-
dom of profession and general economic activities,
are subject to the property protection.

2. Classification of encroachment upon prop-

erty — the rule of three standards

Although the article on property contains only
two paragraphs it consist of three rules dithering
basic rules on forms of encroachment. The first
rule is of general nature and underlines the func-
tion of freedom of the guarantee to property, when
it guarantees implementation of property related
rights (article 1, paragraph 1, part 1). The second
rule formulates certain conditions, fulfillment of
which allows for deprivation of property (article 1,
paragraph 2, part 1). The third rule recognizes the
competence of the national legislator to regulated
the property use issues as it is necessary for en-
suring public welfare (article 1, paragraph 2). For
better understanding of the structure of encroach-
ment upon property we can bring an example of
the decision on the case of Sporrong and Lonnroth
v. Sweden®'. It is complemented and clarified in
further decisions on cases James v. The United
Kingdom?* and Lithgow v. The United Kingdom?®.

Direction of relevant measures and intensity
of encroachment is decisive for differentiation. It
does not matter if encroachment was deliberate or
is unpremeditated result of government actions. Its
legality or illegality does not matter for its evalua-
tion in accordance with national legislation*. The

21 Decision from 23.09.1982, footnote 5.

22 Decision from 21.02.1986, footnote 7.

23 Decision from 08.07.1986, footnote 6.

24 See Gelinsky, Katja, Der Schutz des Eigentums geméf Art. 1
des Ersten Zusatzprotokolls zur Europdischen Menschenre-
chtskonvention. Eine Analyse der Rechtsprechung der StraB3-
burger Organe (protection of ownership under article 1 of the
First Additioanl protocol of the European Convention for Hu-
man Rights. Analysus of judicial practice of Strassburg bod-
ies), Berlin 1996, p. 200.

fact of encroachment from the side of state bodies
shall take place. Article 1 of the Additional Proto-
col no. 1 of the Convention does not act for legal
standards regulating private legal obligations be-
tween private persons.

If the encroachment represents deprivation of
property, then it falls under the article 1, paragraph
1, part 2 of the Additional Protocol no. 1. Restric-
tions of use fall under the paragraph 2 of the article
1. If the encroachment does not represent either of
these forms, then its legality is established based
on general features in accordance with article 1,
paragraph 1, part 1 of the Additional Protocol no. 1.

V. Seizure of property and compensation

— cases of James, Lithgow, Broniowski and

Brumarescu

Seizure of property represents for the owner
the encroachment with grave consequences,
since it loses his/her status of owner in favour
of others or, at least, loses the authority to dis-
pose, which complements the right to property.
What kind of actions can be defined as a seizure
of ownership in the context of article 1.1.2 of
the Additional Protocol? What criteria shall they
meet not to be defined as regular rules of use in
accordance with less strict preconditions of the
article 1, paragraph 2?

1. Duration of measure, formal seizure, de fac-

to seizure, nationalization

According to practice of the European Court,
the area of strict prohibition of property seizure
applies to persons, who have entirely lost a posi-
tion of an owner as a result of such actions. In the
decision from 23.04.1987 on the case of Erkner
and Hofauer v. Austria®, the court established that
“it cannot be said that applicants have been defi-
nitely deprived of their possessions”. The case of
temporary lien — like in case of Handyside v. The
United Kingdom*® - in the framework of criminal
prosecution does not fall under this rule, since in
such case the owner is only temporarily deprived
of the right to dispose property. In such a case,
when deprivation of property is not long-term,
then the practice of interpreting the article 1.2 of
the Additional Protocol is clear.

25 Application No. 9616/81, Serie A, no. 117.
26 Decision from 07.12.1976, application no. 5493/72, Serie A,
no. 24.
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a) Examination of the national measure on cor-
respondence with the article 1.2 of the Additional
Protocol does not imply formal transfer of prop-
erty. It, however, represents the major instance
of application of this provision. Meaning of for-
mal deprivation of property is reflected not only
in the state act’’, but in the transfer of property
onto another bearer of the right. Formal seizure
of property is equaled by the court to “transfer of
ownership”. Change of the position of an owner
as a necessary precondition for formal seizure is
also observed in the formulation of the decision
on the case of Mellacher v. Austria®®, according
to which formal seizure did not take place, since
there was not substitution (change) of property. In
the case of Papamichalopoulos v. Greece® the Eu-
ropean Court established that the formal seizure
did not take place, since title to the land plot was
not transferred to the military regiment. It does not
matter if the property was confiscated in favour of
the state (as it usually happens) or in favour of a
private person.

b) Unlike formal seizure, the de facto seizure
does not lead to transfer of the right to property.
What matters in this case is to establish the ex-
tent of gravity of results of the state regulation,
where restriction of the right to ownership can be
equaled to formal seizure of property. It happens,
for instance in case the military regiment occupies
a land plot and the owner cannot use or dispose
it as a result of such action®’; or if the state takes
ownership over the house and assumes the right
to property, although seizure under the domestic
legislation is illegal®'.

¢) Unlike individual confiscation, the national-
ization has a purpose of transferring of industries
and sectors of economy into the state ownership;
performance of such task leads to changing of
the general structure. It also covers seizures of
land plots in the framework of the land reform.
After the end of the “Cold War” and systemat-
ic changes in countries of Central and Eastern
Europe, the European Court is dealing with fol-

27 It does not matter if confiscation was adminitrtative or legal.

28 Decision from 19.19.1989; footnote 10.

29 Application no. 14556/89, Serie A, no. 260-B.

30 See decision from 26.06.1993, footnote 29.

31 See decision from 28.10.1999 — Brumarescu v. Romania, Ap-
plication no. 28342/95; Reports of Judgments and Decisions
1999-VIL.

lowed to these process problems. After the case
of Lithgow??, it applies provisions of the article
1.2 of the Additional Protocol without limita-
tion to similar cases. However, a special scale is
used, especially from the point of view of com-
pensation?3?,

2. Justification of seizure and obligation of

compensation

In order to justify encroachments upon the
right to property three preconditions shall exist:
state measures shall be envisaged in the national
legislation and performed in accordance with the
law. They shall pursue public interest and cor-
respond to the principle of proportionality. From
the very beginning of examination of presence
of public interest was moved to a next issue of
proportionality. In order to define public inter-
est, the national legislator has quite broad discre-
tion, which (as court practice shows) are never
subject to control. The major control instrument
of the court represents control of proportionality.
At the same time the European Court examines
for existence of proper balance between public
interest and requirements of the protection of
possessions.

a) As the European court substantiates in its de-
cision from 22.06.2004 on the case of Broniows-
ki v. Poland*®, in addition to domestic guidelines
on compensation, it is very important to include
behaviour of parties, taken by the state measures
and method of their implementation, comparison
of state interests and interests of the owner into
general examination. Following questions shall be
answered: did national state bodies act duly and
appropriately? Does the owner have a right to pro-
tection of his/her trust with regard to the state? Is
seizure of property constantly examined against its
legality? Is the owner discriminated against other
acting persons? Is the imposed burden extremely
heavy?

b) Confiscation without payment of compen-
sation as such contradicts the principle of pro-
portionality and therefore, represents violation
of the Convention. Although the European Court

32 Decision from 08.07.1986, footnote 6.

33 See, Brandt, Sven, Eigentumsschutz in europdischen
Voélkerrechtsvereinbarungen (protection of property under the
European Treaties), Frankfurt, 1995, p. 123.

34 footnote 2.
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did not yet establish the mandatory threshold, the
approximate margin for determining necessary
and at the same time sufficient compensation
shall be the market value of the seized property.
Considering that member-States have broad lim-
its of discretion in assessment and establishment
of the market value of the property, it shall be
defined if the compensation is a prudent amount,
oriented at the market value of the subject. In
addition, the court does not substantially review
an issue of grounds for national authorities and
courts for determining final amount of compen-
sation.

Despite orientation at the market value, the ar-
ticle 1 of the Additional Protocol no. 1 of the
Convention does always guarantee the right to
full compensation. In certain cases, legitimate
goals of common cause may justify the lower
level of compensation. It specifically concerns
nationalization®. In such a case the Court limit to
examination of observance by the State of estab-
lished limits of discretion in defining the amount
of compensation. If the defined compensation
fits the boundaries of prudent justification, the
court recognizes it. In general, it becomes obvi-
ous that in situations, where measures for seizure
of property are conducted in the framework of
structural reforms with the purpose of improve-
ment of social conditions, the European Court
does not control broad limits of discretion of the
state. It applies to classical cases of nationaliza-
tion as well as other cases of property seizure in
the frameworks of economic reforms for estab-
lishment of better social justice. We can bring an
example of measures taken during the unifica-
tion of Germany?®. According to assessment of
the European Court, reduction of compensation
by 20-30% of the market value can be justified
as exception. However, determination of the
amount of compensation, equal, for instance, to
2% of the market value of the seized property
may not be justified?®’.

c) Obligation of compensation applies to citi-
zens of the given state as well as to foreigners.
However, the European Court refuses to apply
“general principles of international law”, which

35 See decision from 08.07.1986, footnote 6.
36 See decision from 30.06.2005, footnote 4.
37 See decision from 22.06.2004, footnote 2.

concern seizure of property of foreign citizens
and the minimum standard of prompt, adequate
and effective compensation to confiscation of
property of citizens of the given State. The prin-
ciple of proportionality shall apply to the latter
category. This is why “discrimination of own
citizens” in compensating for confiscation of
property seems admissible. Even up to date such
practice of the Court is not subject to intensive
criticism.

VI.Regulation of use — cases of Mellacher,

Fredin, Raimondo and Chassagnou

According to the Court practice the state regula-
tion shall be evaluated against regulation of use
— contrary to seizure of property — and must be
defined based on the purpose of the undertaken
measure. Intentions of the government bill or le-
gal regulation shall be examined: is it to control
use of property or to restrict it. The way of fitting
such regulation in the national law is important,
but it is not the only decisive factor. The decisive
factor first of all is the intensity of encroachment,
so that states could not refer to use, if regulation
practically equals to seizure of the property. It is
indicative that the owner shall have the prudent
part of opportunities to use and dispose. Typical
instances of regulation of use according to article
1.2 of the Additional Protocol no. 1 are: decision
on prohibition of construction, removal of permits
and licensee, refusal on issuance of entrepreneur-
ship permits.

The state regulation of use shall also be pro-
portionate. According to practice of the European
Court, member-States of the Convention shall com-
pensate for encroachment upon use. The answer
about verification of proportionality is given by the
European Court in cases of Mellacher®, Fredin®,
Raimondo* and Chassagnou*'. Following questions
shall be answered: is the legislation interfering with
the existing contractual relations or it limits use in
future? Was the trust of the owner on continuous use
of property protected? What threats are prevented by

38 Decision from 19.12.1989, footnote 10.

39 Decision from 18.02.1991 — Fredin v. Sweden, Application
no. 12033/86, Serie A, no. 192.

40 Decision from 22.02.1994 — Raimondo v. Italy, Application
no. 12954/87, Serie A, no. 281-A.

41 Decision from 29.04.1999 — Chassagnou v. France, Appli-
cation no. 25088/94, Reports of Judgements and Decisions
1999-111.
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means of temporary attachment of the property? Was
the owner given the transitional term before loss of
the possibility to use? What is the forecast that the
restriction on property will be removed?

VII. Different type of encroachment upon
property — cases of Sporrong and Lonnroth,
Iatridis and Beyeler

In addition to specifically listed in the article
1 of the Additional Protocol no. 1 encroachment
upon property, the European Court recognizes the
third type of encroachment, which is measured in
accordance with the article 1.1 part 1 of the Ad-
ditional Protocol. This practice is basically con-
sidered wrong. Lately the European Court, most
probably moves away from it.

When the encroachment upon property does not
represent neither seizure of the property, nor the
regulation of use, (for instance, during temporary
seizure or removal of the right to possession from
not owner), then it in itself does not mean that the
article 1.1 part 1 of the Additional Protocol is or
is not violated. The Court views this provision
as a collective standard and in this case verifies
it as well on whether the public interest existed
and whether the prudent balance of both interests
was maintained. As to possibilities of justifica-
tion, the Court brought its substantiation in cases
of Sporrong and Lonnroth v. Sweden*?, latridis v.
Greece® and Beyeler v. Italy*. To justify this type
of encroachments, the European Court very often
imposes strict rules (regulation of compensation,
other actions to neutralize encroachment), then
with regard to measures on restriction of the right
to use under the paragraph 2 of the article 1 of the
Additional Protocol.

VIII. Future

Political turmoil of 1990s led to massive struc-
tural changes of the property in Eastern Europe.
There various reasons for it. They shall be sought
in overcoming old systems of ownership and in ac-
tual situations threatening territorial integrity, and
fight against political opponents through confisca-
tion and seizure of property. In such a situation the
institute of property shall become an all-European

42 Decision from 23.09.1982, footnote 5.

43 Decision from 25.03.1999 — latridis v. Greece, Application
no. 31107/96, Reports of Judgments and Decisions, 1999-11.

44 Decision from 05.01.2000 — Beyeler v. Italy, Application
no. 33202/96, Reports of Judgements and Decisions 2000-1.

legal culture. Who can facilitate this process better
than the European Court for Human Rights by, on
the one hand, “sparing sovereignty” and, on the
other hand, oriented at effective practice? — And
even if Court, despite its initial competence to ex-
amine the principle of proportionality, in the past
was more or less oriented at evaluation of the af-
fected states and approved their activities, the sig-
nal of retreat shall not be given. Lately, the Euro-
pean Court not only acquires more authorities for
the purpose of control, but establishes more rigid
scale of examination as well.



Property and ownership —
Azerbaijan practice

Mekhman Sultanov*

The purpose of the present article is to study
issues related to the administration of certain
provisions of legislation, regulating the property
law (proprietary interest), as well as the most
controversial matters, arising in law-enforce-
ment practice. Particularly, posing arisen in the
practice on application of the category “Bona
Fide Purchaser” and being the consequence of
the changes, entered to the Civil Code, as well as
certain problems related to the protection of the
rights of owners and holders of the other propri-
etary interests.

The Civil Code of Azerbaijan of the year 1964,
which was in force until September 1, 2000, cer-
tainly could not reflect the changes that have
taken place in this former republic of the Soviet
Union, after its collapse.

The new Civil Code!, being in force from
September 1, 2000, is notable for more detailed
regulations of the institutions of proprietary in-
terest, which in turn reflects the progress of this
social relations in the context of developing the
economic ones.

First, more detailed definition and description of
the objects of proprietary interest should be men-
tioned, including definitions of movables and im-
movables, divisible and indivisible, specific and
ancestral things, the main things and belongings.
An accurate definition of the things, being excluded
from the civil circulation and the turnover of which
is limited with the consequent regulation on the sub-
ordinate normative level, was put into the legisla-
tion, together with such right definition, as it is the
encumbrance of right. In turn, the movable things
were divided as the things, which are subjects to
registration with the specific registries (cars, air and
marine vessels, explicit securities) and the things,
which are not the subjects to such registration.

* Legal adviser, Member of Faculty of Advocates of Azerbai-
jan.

1 Approved by the Law of December 28, 1999 of the Republic
of Azerbaijan.

As it is known, the right to property consists
of a triad of fundamental warranties, mentioned
still during the times of Ancient Rome: A right to
ownership, user and disposal. The right to prop-
erty is similarly defined in the Civil Legislation
of Azerbaijan as well.

As for the governmental, municipal and pri-
vate forms of ownership, the Civil Code equates
them to the legal subject of the right to property.

In the Civil Code of the Republic of Azerbai-
jan, possession is defined as an actual corporeal
property. In consideration of the fact that the right
to property is implemented first of all through
the possession, and in other words, through pos-
session of a thing, the problems of interaction
and mutual correlation of the stated above legal
categories and powers have an important, appli-
cation meaning.

Considering the specific concept of legal regu-
lation of the real things, I will be reciting the
basic matters of the legislation on the property
law, focusing a little on the real estate.

Therefore, the legislator, in the process of reg-
ulating acquisition of the movable, as well as the
real estate, implemented the concept of acquisi-
tive prescription, compactly coordinating the
given category with the duration of the actual,
continuous and free possession of a thing. How-
ever, for the acquisition of the right to property,
the legislative body also established an obliga-
tion of registering the right in the Registry of
Real Estate.

Having mentioned the Register of Real Es-
tate, I would like to briefly state the follow-
ing: in spite of the fact that the concept of the
“Real Estate Register” was being implemented
simultaneously with the enactment of the Civil
Code, in fact, the work on designing a consoli-
dated registry started only after the adoption of
statute in 2004, “On the Public Register of the
Real Estate” and this process is still ongoing.
Until the year of 2004, registration of the real
estate had been executed by the numerous min-
istries and departments, local authorities of the
executive power, and the cases, when the same
property has been registered in one of the bod-
ies, under the name of one owner and under the
name of completely different proprietor in some

2 The Law of June 24, 2005, being in force since August
10, 1999.
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other department, was not so rare. All the stated
above, as you can guess, was creating confusion
and making it difficult to adjust the circulations
in this field.

The “Bona Fide Purchaser” category has sig-
nificant importance in connection with the ac-
quisition of the property right. In this case, the
legislative body limited the owner of movable
and immovable property and protects a bona
fide purchaser against the claim of a real owner
on restitution (vindication) only in instances of
movable estate. This kind of situation has devel-
oped because of the expungement of the article
157.3 of the Civil Code, by the Law of June 24,
20053, which was protecting the rights of an in-
nocent buyer, regardless of the legal regime of
the acquired thing.

The legislator has tried to improve (within the
limits of the same Law of June 24, 2005) the neg-
ative consequences of the expungement of the ar-
ticle 157.3 of the Civil Code, by the statement of
the article 140 of the Civil Code in revising:

Article 140. Presumption of the Force and
Completeness of the Concept of the Real Es-
tate Public Register

Presumption of the force and complete-
ness of the concept of the register will re-
main in force,
proven. An entry in the register, in favor of
a person who accrues any rights registered
under the name of an alienor, on the basis of
a contract, is regarded as valid, except the
cases when either an objection against this
entry is included in the register or the pur-
chaser is aware of inaccuracy of the entry.

unless its inaccuracy is

Thereby, the legislator implemented the con-
cept of “Presumption of the Force and Complete-
ness of the Concept of the Register”, which shall
be in force until proved otherwise; the purpose of
it is to protect the purchasers of real estate from
the claims of the third parties on this property,
in case the purchaser had no information about
their existence.

Nevertheless, I would like to draw attention
to structural part of the Civil Code, which stat-
ed the mentioned above norm, and to the issue
of kind of consequences that the fact below at-

3 Came into force from November 1, 2005.

tracts in law enforcement practice. The matter
is that the article 140 belongs to the section of
the “Property Law” of the paragraph 2 of the
“Public registration of rights”. From the point
of view of the legislative technique, in our opin-
ion, the mentioned above norm should rather be
included in the article 157 of the Civil Code, the
fact of which would cut out the problems, occur-
ring in the process of judicial consideration of
disputes, referred to the real estate. The reason
for occurrence of this kind of problems is re-
lated to the fact that the judicial practice formed
in Azerbaijan is that the norm on protection of
an innocent buyer is not applied in cases of the
real estate; neither it is applied to the movable
estate, being subject to the registration in spe-
cific register (shares, cars, etc). Such position
is based on the fact that a reference, about the
applicability of provision of buying and selling
the real estate to buying and selling the movable
property, being subject to getting registered in
specific register is included in the provisions
about buying and selling the property (a par-
ticular part of law of obligation). The given
position is not perfect, as it seems to me, and
causes arguments among the legal advisers. The
basic objection is about incorrectly invocating
the category of law of obligation for regulat-
ing the legal relationships, which are related to
the accrual and protection of the property law.
Therefore, only the hope is left that this kind
of complaints would be taken into consideration
in the process of further perfection of the Civil
Legislation. Considering a construction boom
that has taken place in Azerbaijan for several
years now, | would like to specifically point
out the legal control on registering the housing
rights to so-called “new buildings”.

The overwhelming majority of the newly con-
structed buildings are registered as housing asso-
ciations (Housing co-operatives). This happens
for some objective and subjective reasons, in-
cluding comparative lightness of registering the
rights of the dweller to the apartment, purchased
by her/him, which is carried out by simply add-
ing the purchaser to the list of the members of
housing association. Until recently, one of the
main reasons for this was the possibility of the
settlement of the dwellers without the respective
report on commissioning (putting into exploita-
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tion) of the building being signed, as per the re-
quirement of the legislation.

Then the following was happening: a happy
owner of a flat, having a warrant of the housing
association membership, certifying that member-
ship fees have been fully covered by him/her (
but not in any way giving the owner a formal-
ized property right to the estate, since the right to
property arises only from the moment of registra-
tion in the real estate register), could quite have
thought over this kind of registration. Moreover,
here the owner faces certain problems. In addi-
tion, the problem is that the Agency of Real Es-
tate Registry, referring to the lack of an act of
commissioning of building, refuses to register a
right to property.

An amendment, introduced to the Civil Code
in 2005, guarantees the right of a member of
housing association to obtain the right to own-
ership to the apartment, if the share was fully
paid (article 178.8), but it had not substantially
improved the situation all for the same reason
of lack of an act of building commissioning.
However, the legislative body does not co-or-
dinate acquisition of the right to property with
either the availability or lack of the commis-
sioning act, which tends to be an obligation of
the builder and not the purchaser of an apart-
ment. Thereby, we get a paradoxical picture,
when the legislation includes a direct reference
to the availability of the right to property, but
in practice, the purchaser of an apartment is not
able to register a right to property and appears
to be only an owner.

It would be fair to mention that the state con-
trol over the process of commissioning the newly
constructed buildings has been improved recent-
ly, and we hope that this will lead to the gradual
eradication of the mentioned above problem.

Especially, I would like to refer to the pro-
cess itself, of accepting a person as a member of
the co-operative society. The norms of the Civil
Code about the co-operatives, consider the issues
of the acceptance of persons in co-operative so-
cieties exceptionally as a competence of the co-
operatives themselves, and therefore, the control
over these issues should be carried out according
to the charter of the co-operative societies. How-
ever, there is an exception in the housing asso-
ciation sector, not guaranteed by the provisions

of the Civil Code: the procedure below shall be
carried out only with the approval and permis-
sion of the co-operative administration, by the
respective department of the executive author-
ity. Activities of such body are partially regu-
lated with the obsolete and outdated norms of the
Housing Code of the year 1982. In this case, the
legal advisers have a quite reasonable question:
why the co-operative, being an independent legal
entity, is obliged to agree its decision about the
acceptance of a new member with the govern-
mental body.

One more restriction in the mentioned above
field: in spite of the lacking of the legislative
restrictions, the above-mentioned governmental
body refuses foreigners to accept them as mem-
bers of the co-operative society, referring to the
order of the City Hall. This fact is a direct viola-
tion of the Constitution of the Republic of Azer-
baijan, the civil legislation and a statutory prin-
ciple of “National Treatment”, established by the
law on “Legal Status of the Foreigners and State-
less Persons™* and casts a baseless restriction of
the rights of foreigners.

Currently, sale of apartments is made from the
very moment of beginning the foundation-laying
works, without the corresponding legal registra-
tion of the rights to these apartments, which puts
in jeopardy the sum of money, paid by the pur-
chaser. From this point of view, it would be help-
ful to use the legislative practice of neighbouring
Kazakhstan, for example. We had to thoroughly
study the respective legislation of this country.
The law on “Share Holding in Construction™ be-
ing in force since January 1, 2007 refers to the
purchasers of apartments as the sharecholders and
contains several progressive norms referred to
their protection. For instance, the building activ-
ity itself is the licensable activity, but the con-
struction, based on the share holding, requires
acquisition of one more additional license; the
construction company has a right to sell the
apartments only after the termination of so-called
“zero” cycle, which means completing construc-
tion of the first floor of the building. One more
guarantee for the shareholders: The construction
work, based on the share holding, can be put into
effect only in case the building company already

4 Adopted in March 13, 1996.
5 Adopted in July 07, 2006.
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possesses its own financial assets being equal to
not less than 12% of the estimated cost of the
entire building, which reduces the risk of sus-
pension of construction work in consequence of
financial problems.

And in the end, contracts of share holding in
the building are registered in the Real Estate
Register, therefore, a shareholder can register an
accrued right to property and in case of a need,
refer to the respective registration.

The legislative gaps in this field put the pur-
chasers of apartments in exposed and unequal
positions and cannot favour strengthening the
stability of the civil circulations.

It would be helpful, as it seems to me, to use
the experience of creation and activities of the
condominiums. According to the existing defi-
nition in the legislation of the countries, having
legislative practice in the relevant field, condo-
minium is the legal entity, uniting the occupants
of the apartments in the building and having
control in purpose of satisfying the communal
and other needs of the apartment building. There
are norms included in the Civil Code of Azer-
baijan, instituting the legal regime of the prop-
erty of the owners of apartments in the build-
ing, under which the public space, supporting
structures, mechanical, electrical, sanitary and
other kind of appliances serving for the several
apartments, as well as the ground area where
the apartment building is located, belongs to
the owners of the apartments with the right to
joint, equity ownership. Only instituting the le-
gal regime of the common ownership for having
a rational control over this property is certainly
not enough. Therefore, adoption of the adequate
legal normative act, regulating the activities of
the condominium would be a great stimulation
along with this line.

As I have already mentioned, together with
the creation of a uniform public register of the
real estate, right to property and other propri-
etary rights to immovables, shall be subject to
the registration in the registry. However, the
certain gaps in the legislation make the imple-
mentation of the stated above registration quite
problematic in practice. For example, according
to the law on “The Public Register of the Real
Estate”, the tenant and accommodation rights,
in respect of the real estate with the term of

more than 11 months, are subjects to be regis-
tered in the registry. Another issue is that, the
registration is carried out as per the application
of one of the parties of a contract. However,
there is an exception for the contracts of either
tenancy or user of the governmental real prop-
erty: in this case, the registration is permissible
only after the application of the respective gov-
ernmental body - a lessor to the contract (i.e.
while registering one’s own tenant’s rights), the
lessee is in fact put in the state of dependence
on the declaration of intents of the lessor ( gov-
ernmental body), which can in practice bring
every effort of the lessee to register the stated
above rights.

As to an issue of the mutual correlation of the
rights to property and to possession, I would like
to mention the fact that the Civil Code provides
enough protection for the tenant of the property,
being not an owner, and this kind of protection is
not at all less than protection of rights of an own-
er. Apart from this, the legislators are not practi-
cally always able to keep the balance between
the interests of the owner and tenant.

Let us take some examples from practice. The
building licenses on car garages (here it will be
a question of exceptionally the stone garages as
the objects of the real estate) in Azerbaijan are
issued by the executive power body and tem-
porality of usage of the constructed garage is
pointed out in the text of the respective dispos-
als. Consequently, only right to possession of
the garage shall be registered in the Real Es-
tate Register. Very often, there were disputes
between the construction firms and the holders
of garages, connected with the building boom,
I have already mentioned above. In case the
holder of a garage refused to surrender the right
to possession, the courts, in most of the cases,
would satisfy claims of builders, justifying their
decision with the fact that the holder of a garage
is not an owner, and the right of a holder (pos-
sessor) does not have the privilege of such ab-
solute protection as a right of owner does, and,
thereby, formation of an unsound judicial prac-
tice was obvious.

The situation started to change only after the
several decisions of the European Court of Hu-
man Rights against Azerbaijan, in which it was
particularly indicated that the concept of “prop-
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erty”, included on page 1 of the Protocol 1 of the
Convention, is not limited to the right to property
as such; other rights to property and interests can
as well be regarded as “property”.¢

Let us take another example. There is a norm,
included in the legislation of the notary system
of Azerbaijan, about the obligatoriness of getting
written and notarized approval on selling the real
estate, from all the adult members of the fam-
ily of owner, registered at the given address, as
a place of permanent residence. The mentioned
above provision is tend to protect the constitu-
tional rights of the members of family to lodging
(of course, unless the case is about a husband
or wife and about the property, purchased in the
cohabitation period). Non-compliance with the
rules involved action of annulment under the
claim of the interested person and thus it ap-
peared that the owner, in the time of enjoyment
of one’s own property, was completely depended
on the will of the user.

There were constant arguments among the the-
orists and practitioners, the whole point of which
comes to the following: is not the stated above
restriction a violation of the rights of owner to
his/her own property and is not the balance be-
tween the interests and rights of the owner and
the user of the apartment disturbed? After all, it
is generally known, that the rights of the mem-
bers of owner’s family are real rights (proprie-
tary interests), derivative of the right of owner
and can not in any way be involved in depart-
ing from the principle of the absolute right to
property. Worth mentioning, that the Civil Code
contains a norm (article 228), securing that the
right to enjoyment (accommodation right) on the
residence of the members of owner’s family or
other persons, can arise only after they are regis-
tered in the Real Estate Register, in terms of the
notarized contract between the owner and user.

The legislative practice has started to change
after the adoption of the legal resolution of the
Constitutional Court of Azerbaijan’ in 2004, in
which it was particularly pointed out the imper-
missibility of the limitation of owner’s rights by
means of the right of users of the apartment, if

6 See the decision of September 27, 2007 of the European Court
of Human Rights on the case “Akimova v. Azerbaijan”.

7 See the judgment (decision) of the Constitutional Court of
the Republic of Azerbaijan, given based on the claim of A.
Ibragimov April 12, 2004.

their right of enjoyment is not registered in the
Real Estate Register.

The mentioned above provision of the Civil
Code contains disposition about the owner pay-
ing compensation to the family member, whose
right to enjoyment of the living accommodation
is terminated. In practice, there had been very
hot discussions about the cases where the resi-
dence right to the apartment shall be deemed as
approved by the owner (and only in this case the
user could hope to get compensation) and how
the compensation shall be determined. Consid-
ering the contradictory judicial practice in invo-
cating the stated above norm, and also the fact
that its invocation involves a large majority of
the citizens, the constitutional court was forced
to several times expound in its legal resolu-
tions some difficult matters, caused by using
this norm in practice. For example, resettlement
of the bride to the house of the father-in-law
(mother-in-law), being an owner of the resi-
dence, is considered as expression of approval,
in the judicial practice, from the owner’s side,
on accepting the bride as a family member, who
therefore becomes a holder of residence right
and has the further availability of the right to
request compensation in case of divorce. So
what we had was a paradoxical situation: a per-
son, who was working hard and earning money
for the apartment, allowing his/her son to live
at his/her place with his spouse, was forced to
pay the compensation, determined by the judi-
cial discretion, to his/her daughter-in-law, the
only way for which often was even selling one’s
own apartment.

The last resolution of the Constitutional
Court adopted on May 27, 20088, as it seems to
me, dotted one’s “i’-s and crossed one’s “t”-s.
In compliance with it, the approval of the owner
will be considered as obtained only in case if
there is a notarized agreement with the resettled
members of family (as in case of the daughter-
in-law) and if the residence right, arisen be-
cause of this, is registered with the Real Estate
Register.

Actually, we have mentioned the fact that un-
til now the courts of the country was using the
norms of the outdated Housing Code. Not acci-

8 See the resolution of the Constitutional Court “about the ar-
ticle 228.5 of the Civil Code”, dated May 27, 2008.
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dentally, the Constitutional Court also indicated
in the mentioned above resolution that the pro-
visions of the Housing Code do not correspond
to the modern realities and recommended the
Parliament of Azerbaijan to pass a new housing
legislation.

In the framework of the present article, we
tried our best to briefly and broadly describe cer-
tain problems of the civil legislation about the
right to property and other proprietary interests,
as well as the main problems occurring in the
process of invocation of the stated above norms.



Problems of the Legal Status
of Apartments as Real Estate
Property

Araik Tunyan*

An issue of determining the legal status of an
apartment in the multi-dwelling house (condo-
minium) is a subject to discussion in the civil law
science. Legal indefiniteness in this area often
leads to ineffective functioning of the housing and
utilities infrastructure. In conditions, where the
majority of apartments are privatized, the State is
not directly responsible for maintenance of multi-
dwelling houses. It shall be mentioned that the
housing funds are becoming depreciated more and
more every year, thus requiring more and more
resources for their rehabilitation. Practice shows
that organizational measures applied in this area,
are not sufficient to fully address occurring prob-
lems. Some radical measures are required, in-
cluding legal regulation of relationships within
the framework of possession, use and disposal of
apartments and multi-dwelling houses. For this
reason, it is important to develop new approaches
to definition of the legal status of apartments.

I. Relation between the apartment and the
multi-dwelling house

1. Definition of the apartment

An apartment in the multiple dwelling repre-
sents a special subject of civil rights. The specific-
ity is such that on the one hand, the apartment is
a part of multiple dwelling, and on the other hand
— represents an independent object in civil law
relations. The law literature offers various inter-
pretation of an apartment status as an immovable
property.

In conditions, where the carrying structures of
the multiple dwelling, including carrying walls,
floors and ceiling of the apartment (as prescribed
by the law) represent common ownership of apart-
ment owners, the issue of defining the legal status
of any specific apartment comes on agenda. Defi-

* Candidate of legal sciences, Head of the Chair of civil law and
law of civil procedure, Law Department of Russian-Armenian
(Slavonic) University.

nition of the apartment status represents not only
theoretical problem, but it also has practical sig-
nificance; for instance during registration of rights
to apartment.

The article contains two major sections. The
first section of it speaks about issues of common
or joint ownership in multiple dwellings; issues of
the condominium as a property complex are dis-
cussed. Examples from Armenian judicial practice
are brought (including Constitutional and Cassa-
tion Courts’ decisions) and a conclusion is made
that it is most acceptable to view apartment hold-
ers as owners of entire dwelling; it makes holders
responsible for bearing burden of maintaining the
joint property.

The second section of the article discusses is-
sues, related to new understanding of the immov-
able property in Armenia. For instance, because
of legislative reforms, buildings and premises in
Armenia are not viewed as independent objects of
real estate, but rather as attachment to the main
thing — land plot. This is why it becomes necessary
to bring legal status of an apartment in compliance
with the new concept of immovable property.

The issue of the legal status of one apartment
of the multiple dwelling has been a subject of dis-
cussions among the civil law specialists. Legal
uncertainty existing in this field has often leads
to ineffective functioning of residential and com-
munal services.

An apartment as real estate property has its spe-
cific features. First of all an apartment is a dwell-
ing - a space where people live. From this point
of view, the rights of apartment holders to possess
and use are significantly limited due to the rights
and interests of other residents of the same mul-
tiple dwelling. Secondly, an apartment is a part of
an apartment block, which is a separate real estate
property in itself, i.e. from the legal point of view,
a controversial situation may arise when the same
object (apartment) simultaneously belongs to two
owners: the owner of the whole block of apart-
ments and a particular apartment owner.

The term “Dwelling” means both individual resi-
dential houses and flats of multi-apartment blocks.
Unlike residential houses, apartment blocks have
certain specific characteristics. For this reason,
regulation of the legal status of apartments must
significantly different from the legal status any
other real estate.
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The Soviet legislation did not recognize the
right to private ownership of apartments. All hous-
ing belonged to the state, which then gave its citi-
zens the right to live there based on a special stan-
dard rent agreement. Pursuant to Article 51 of the
Housing Code of Armenia (the Housing Code lost
its validity on 26.11.2005), a standard agreement
for rent of residential space and the rules for using
such space and adjacent territories were approved
by the Armenian government. Separate apart-
ments, as well as apartment blocks were owned by
the State. Therefore, the State carried the burden
of maintaining these apartment blocks.

Within certain limits, this system allowed to
solve the problem of providing the population with
housing. Namely, if for some reason an apartment
became vacant, the state gave it to the persons
whose living conditions had to be improved.

At present, most apartments have been priva-
tized by private persons or legal entities. Transfer
of housing into private ownership was a positive
step. At the same time, the insufficiently developed
legal concept led to some negative consequences.
Namely, some apartments owners do not duly ful-
fill the obligation to maintain common property of
the the condominium.

2. Definition of the condominium

In compliance with Article 224 of the Civil Code
of Armenia, owners of apartments and non-resi-
dential premises within apartment blocks also own
their share of carrying structures, common prem-
ises (stare platforms, entrances, elevators etc.),
roofs, basements, engineering communications,
and equipment, which serve more than one apart-
ment; they also own the land plot necessary for
maintenance and exploitation of the house. Thus,
the legislators view apartment ownership rights
and the common space ownership of all apartment
owners as independent (although interrelated) cat-
egories. Moreover, the focus is made on the right
to apartment ownership, while the right to the
common property is receded into the background
and is considered to be of secondary importance.
As a result, apartment owners perceive common
property as a burden; in some cases, they do not
consider it property at all and therefore, have cor-
responding attitude towards it.

We think that it is not advisable to separate an
apartment from the common property for a sim-

ple reason: in this case, common property does
not have an independent value and is not an inde-
pendent real estate asset. Besides, accurate iden-
tification of specific components of the common
property is often very difficult. Namely, according
to the definition, the ceiling, floor, carrying walls
etc., are common property, but at the same time,
they form the material basis of a room or apart-
ment.

If we approach the definition of “apartment”
from this point of view, it will turn out that a sepa-
rate apartment, as a form of real estate, is an ab-
straction; i.e.: an apartment is an internal space of
a building surrounded by common property.

In such case, an apartment can be called “real
estate” very conventionally. According to K. So-
kolovsky, a separate apartment cannot be viewed
as real estate due to its nature. Legal recognition
of an apartment as real estate is actually legal fic-
tion.'

This structure, used in a number of CIS coun-
tries, such as Russian Federation, Kazakhstan etc.,
creates the necessity to form special organizations
authorized to manage common property. As a rule,
such management is carried out by a special legal
entity — an association of apartment owners (con-
dominium). Taking into account that formation of
condominiums is voluntary legislators decided to
introduce regulations for cases, where condomini-
ums are not created by will of apartment owners.
Namely, in 2004 Armenia adopted a Law on Man-
agement of Multiple Dwellings (hereinafter “the
Law”), which provided for several possibilities of
managing the common spaces of multiple dwell-
ings. Pursuant to the article 17 of the Law, such
management can be carried out in the following
ways:

1. by a condominium — a legal entity formed by
apartment owners;

2. by an authorized representative — a steward;

3. by means of confidence management.

If apartment owners have selected neither of
these options, then the management authority shall
transfer to the head of the community (municipal-
ity).

The legal status of a condominium is defined by
a special law?, by with which a condominium is a

1 K. Sokolovsky, Application of the civil legislation on posses-
sion and ownership. Practical issues, 2004, p. 306.
2 See: Official Bulletin, Ra, 2002, no. 20 (195) from 20.06.2002.
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non-profit association with a function of ensuring
management of common property.

Thus, a condominium is viewed as an indepen-
dent organization that has its own property and
certain goals. The approach used in the Russian
Federation is very alike in many ways. Thus, in
compliance with the Russian legislation, a condo-
minium is a non-commercial organization, a form
of association of apartment owners established for
management, maintenance, possession, use and
disposal (within the rules set by the law) of com-
mon real estate within a condominium.?

On the other hand, a condominium is a complex
of real estate, which includes a land plot and the
apartment block built on it, separate residential
apartments of which are owned by private own-
ers (or the state), while the remaining parts of the
building are in their shared possession.*

It must be noted that in the Roman private law
and the Russian law of the pre-revolutionary pe-
riod the term “Condominium” meant the right to
common possessions.

Thus, in some cases a condominium is a com-
mon possession of the same object, in other cases
it is an association of owners of residential and
non-residential spaces in an apartment block; and
in some other cases it’s a property complex, part
of which is owned by individuals, while its com-
monly used sections, including the land lot, are in
common possession of separate space owners.

We think that it would be the most appropriate
to view a multiple dwelling as an object commonly
possessed by owners of residential and non-resi-
dential spaces, since it is impossible to separate
specific apartments or non-residential spaces from
the while apartment block.

3. Problem of shared property in the multi-

dwelling house

According to V.S. Em, buildings (structures),
residential or non residential strictly speaking -
cannot be split up specifically. They can be sepa-
rated only legally. This is a specific feature of the
legal order: apartments of one apartment block,
separate rooms of one apartment, attached or in-

3 Comments on Civil Code of Russian Federation, part I /editor Abov, Ka-
balkin; Institute of state and law of the RaS-m; Uright-publishing, 2006,
p. 770.

4 Civil law, B 4, T. 1; General part; resp. editor — Sukhanov — Civil
Law. B4 1. T. 1: General Part. Resp. Editor. Sukhanov.- M.: Walters
Clouver, 2007, p. 408.

built non residential areas of residential houses
etc., are recognized as legally independent real es-
tate objects. These parts of a building (structure)
and related transactions are registered in real es-
tate public registers as independent real estate as-
sets.’

At the first sight, it seems that recognition of
the right to shared possession of the whole house
will diminish the rights of apartment owners, be-
cause they will be viewed as owners of the whole
apartment block. However, their rights concerning
specific apartments will be ensured within special
rights to material possessions, which will also be
registered at the Real Estate Cadastre and provide
the right to possess and use a particular apartment.

Such an approach does not infringe the rights
of apartment owners. Quite the opposite, it gives
significant opportunities for maintenance of apart-
ment blocks. A potential buyer of an apartment
will evaluate not only the apartment itself, but
also the whole house — its exterior, general condi-
tion, etc. Issues related to the general condition of
the house, including its esthetic features, will be
solved together by the apartment owners and the
apartment owner will consider himself/herself as
an owner of the whole house, responsible for its
condition. It is worth to add that shared possession
of a multiple dwelling can have specific features
due to which apartment owners will freely be able
to dispose their share of common ownership.

4. Judicial practice in the area of use of shared

property in the multi-dwelling house

It is also worth to mention that legal practice
pays special attention to protection of the rights
of shared property of owners of apartment blocks.
Thus, after reviewing the appeal on use of shared
property in an apartment block (case N 3-1577/BD
of the year 2007), the Court of Appeals issued the
following ruling: unauthorized use of shared prop-
erty for opening of an additional entrance (through
bearing walls of an apartment block) without an
appropriate decision of a general meeting of apart-
ment owners, is illegal.

The Court substantiated its decision in the fol-
lowing way: The claimants own common prop-
erty on the basis of shared possession. Therefore,

5 Em, V.S, Real Estate Sale agreement/scientific-practical comment
to the law in force, Journal “Zakonodatelstvo” (legislation), 2005,
no. 10, pp. 17-18.
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they have all the rights and responsibilities pro-
vided for in the Civil Code and other laws con-
cerning common property owners, with the ex-
ception of cases stipulated in the Article 195 and
Paragraphs 2-6 of Article 197. Namely, owners
of apartments in an apartment block have a right
to possess, use and manage common property on
the basis of a common agreement. These rights
can be exercised by means of a general meeting
of the real estate owners, which is authorized to
make final decisions on any issue related to man-
agement of the shared property, except for cases,
which, according to the legislation in force, are
exclusively under the jurisdiction of the manage-
ment body.

In the above case, the defendant made an addi-
tional entrance through a carrying wall of an apart-
ment block without any permission. The claim-
ants had not given a permission of cutting a door
through the carrying wall. This issue had not been
discussed at the general meeting of the apartment
owners even though the decision had to be made
unanimously by all owners. The Court decided
that in this case, the defendant had violated the
requirements of the Law of Armenia “On Manage-
ment of Multiple Dwellings” and announced that
the defendant had to remove the door and restore
the initial state of the house.®

5. Interpretation of the Constitutional Court of

provisions regarding expenses on maintenance

of the common (shared) property in condomini-

ums

Another issue of immense practical importance
is related to expenses necessary for maintenance
of shared property. To some extent, the issue of
carrying the maintenance expenses of shared
property can be solved, if an apartment block is
considered common property. In compliance with
Part 3 of Article 10 of the Law, all owners must
pay amounts defined by the general meeting in
order to satisfy the mandatory standards and re-
quirements set by the government for apartment
blocks, or personally participate in activities and
use their own resources for the fulfillment of such
standards. Implementation of corresponding legal
requirements is usually ensured by legal entities

6 Collection of judgments of the Cassation Court of Armenia,
January-December 2007, Yerevan ,,Shiraka Dur* Pvt, 2008,
pp. 522-528.

(condominiums, associations of apartment own-
ers). This often creates an impression of inefficient
use of the money collected for the implementation
of mandatory requirements. Even when the money
is spent for the building, apartment owners rarely
view them as expenses incurred for their own in-
terests. Apartment owners will believe in the ne-
cessity of such spending only if they feel them-
selves to be the owners of the building.

In this regard, it would be interesting to review
the decision of the Constitutional Court of Arme-
nia made on Part 3 of Article 10 of the Law.

On May 26, 2009, the Constitutional Court of
Armenia issued Resolution SDO-804, stating that
Part 3 of Article 10 of the Law “On Management
of Multiple Dwellings” complies with the Consti-
tution of Armenia. Besides, in this Resolution, the
Constitutional Court expressed its position regard-
ing application of this legal provision.

In the above case, the applicant stated that a
civil case had been started against him based on
an appeal of Condominium ,,Center®, in Yerevan.
The claimant demanded payment of established
amounts necessary for meeting mandatory legal
requirements set for apartment blocks. The Court
of the First Instance satisfied the claim and or-
dered the defendant to pay such amounts. In the
application submitted to the Constitutional Court,
the applicant stated that in his opinion, it was im-
permissible to pay for work that had not been ac-
complished yet. Besides, he claimed that he had
not personally participated in calculation of the
payable amount and disagreed about the figure.

The category “Mandatory Standard” was ana-
lyzed in detail in the decision of the Constitutional
Court. The Constitutional Court concluded that
payment of amounts needed for the implementa-
tion of mandatory standards was necessary for par-
ticipation in the maintenance of shared possession.
The apartment owner may chose the form of such
participation — implement the work personally,
using his/her own resources or to pay established
fees.

The Court also noted that if the apartment own-
ers do not solve independently the issues related to
management of an apartment block, the authority
is transferred to the head of the community.

The Constitutional Court’s position, that the
apartment owners must independently define the
list of work necessary for compliance with the
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requirements of the government, is an important
one. Besides, the lists and types of work must be
different for different houses, depending on spe-
cific conditions, including the technical condition
of the apartment block. The managing body of the
apartment block must develop the cost estimates
and present them to the apartment owners for dis-
cussion at the general meeting. I.e. that the existing
practice, when the payable amounts are defined in
an abstract way, without any cost estimates, is in
controversy with the philosophy of the law.

Thus, in the statement of the court resolution,
the Constitutional Court stated that the process
as provided for in the law for defining payments
necessary for maintenance of apartment blocks is
faulty and needs to be improved.

We think that the issues related to an obligation
of fulfilling mandatory requirements can be the
most effectively solved if owners of apartments
and non-residential spaces are recognized as the
owners of the whole apartment block.

II. Definition of the apartment in the light of
new understanding of immovable property
in Armenia

One more equally important problem related
to the legal status of an apartment is new under-
standing of real estate in Armenia. In compliance
with amendments made to Article 134 of the Civil
Code of Armenia, real estate includes land plots,
subsurface sections, separate water body, forests,
perennial plantings, buildings, structures and other
property strongly bounded to the land, which can-
not be separated from the land without inflicting
serious damage not only to the object, but also
to the corresponding land lot. l.e.: real estate is
viewed as an organic unity of the land lot and the
objects located on it (structures, buildings, peren-
nial plants etc.).

Thus, a new wording of a number of articles of
the Civil Code of Armenia fixes the idea according
to which, the real estate is a land lot first. Build-
ings and other objects strongly bounded to the land
lot cannot exist as real estate objects separately
from the corresponding land lots. In this respect,
a land lot is the main object, while the structures
and other things located on the land lot are acces-
sories. .

Namely, Article 209 of the Civil Code of Ar-
menia sets a norm according to which disposal of

buildings and structures also means the disposal
of the land lot on which the building or structure
is located. In reality, the Civil Code of Armenia
fixed the rule that has been used even back in the
legislation of Rome: ,,superficies solo credit“— ,,a
structure shares the fate of the land*.”

It must be noted that the new wording of the
abovementioned Article specially provides for a
norm according to which the new owner receives
the right to shared possession of the land lot on
which the apartment block is located, when an
apartment or other area of an apartment block is
disposed.

The new understanding of real estate makes
it impossible to have simultaneously two sets of
property rights — one for the land lot and the other
for the object located on that very land lot.

It is also worth noting that legislators deliber-
ately developed transitional provisions, preserving
the old legal regime of real estate property, which
existed before the reforms. I.e. the property rights
to buildings and structures, established before the
legal amendments, are recognized and protected
regardless of whether owners of the buildings and
structures also own the corresponding land.

From this point of view, it seems that warnings
of some specialists are unjustified. They believe
that “at present it is impossible to establish a “le-
gal bondage” between buildings and land within
one real estate property, because most of the land
lots either do not have owners or have been given
to developers for temporary management. There-
fore, if we introduce the rule now, many owners of
structures will no longer be owners of real estate
property and instead become owners of movable
property. All this will mass up the process of real
estate registering, civil circulation, and judicial
practice, creation of which took so much effort*.®

Thus, in the Republic of Armenia apartment
owners are simultaneously owners of the land lots
on which buildings are standing and the area nec-
essary for the use of these buildings. Land owner-
ship is a necessary condition for recognition of a
building and its apartments as real estate property.
The share of land lot ownership is proportional to

7 Novitskaya T. Civil Code of RSFSR of 1922, M., ,,Zercalo-
M*, 2002, p.73.

8 Yemelkina E. Importance of “legal and factual bondage of the
construction with the land” in defining features of immovable
property. Journal “Khoziastvo i Pravo” (Economy and Law),
2004, no. 8, p. 22.
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the residential of non-residential area owned by
the person. When the residential of non-residential
area owned by a person is reduced or expanded,
his/her share of the land and common property
is reduced or expanded accordingly. For this rea-
son, Paragraph 1 of Article 224 of the Civil Code
of Armenia sets a strict rule, according to which
the residential or non-residential area owned by a
person can be changed only in agreement with all
other owners.

It must be noted that consideration of an apart-
ment and land lot as one inseparable object has its
benefits.

First of all, at the construction stage of an
apartment block, future apartment owners can
make transactions related to their shares in land
ownership. It is worth to note that legal require-
ments for defining the object of an agreement
on sale of real estate mean that the real estate
for sale must physically exist for the moment of
making the agreement and the rights must be reg-
istered at the State Register of Real Estate Rights
and Transactions.’

In compliance with Paragraphs 4 and 5 of Ar-
ticle 224, at the time of buying an apartment in an
apartment block under construction, future apart-
ment owners of future apartments receive a share
ownership right to the corresponding land lot. I.e.
even if due to some reasons the apartment block is
not built, owners of future apartments will be con-
sidered as owners of the land lots. Only after the
construction is completed and the commissioning
document issued, the apartment owners receive
the ownership right to the apartment and common
property of an apartment block.

Besides, the concept of establishing an insepa-
rable tie between the apartment and land allows
solving the issues of effective land use. It is well
known that one of the main principles of land own-
ership is application of land use tariffs, based on
which there is a charge for any use of the land."
Therefore, tax paid for an apartment will include
land tax and property tax. By Resolution N 44,
dated 09.11.2006, the Government approved the
concept of integrated evaluation and taxation of
immovable property. By 2011, it is planned to in-

9 Em, V.S,. Real Estate Sale Agreement, scientific-practical
comments to the law in