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winaTqma

profesor giorgi cercvaZes qarTveli iuristebi kargad ic-

noben. gansakuTrebiT aRsaniSnavia qarTul Tu ucxour enebze 

gamocemuli misi samecniero publikaciebi, romlebic Taname-

drove samarTlis aqtualur Temebs eZRvneba da amitomac 

sargebloben mkiTxvelis mometebuli interesiT. SeiZleba 

iTqvas, rom avtors aqvs aqtualuri problemebis aRmoCenis, 

am sferoSi saerTaSoriso gamocdilebisa da standartebis 

safuZvlianad damuSavebis, qarTul samarTlebriv realobas-

Tan maTi adaptirebisa da mkiTxvelisaTvis miwodebis gamor-

Ceuli niWi da unari. am didebul tradicias cnobili mkvle-

vari arc amjerad Ralatobs da qarTvel iuristebs sTavazobs 

monografias saerTaSoriso sainvesticio samarTalSi, ro-

melic, Tumca bakalavriatis studentebisaTvisaa gaTval-

iswinebuli, udavod sasargeblo iqneba investiciebis dargSi 

momuSave yvela iuristisaTvis.

ganxorcielebuli investiciebis saerTaSoriso dacvis aucile-

bloba vinmes axireba ki ar aris, aramed globalizaciiTa da 

saerTaSoriso savaWro urTierTobebis masStabebis arnaxuli 

zrdiT gamowveuli aucileblobaa. erTi saxelmwifos inves-

torebs esaWiroebaT saTanado samarTlebrivi dacva sxva sax-

elmwifoebis teritoriazec, miT ufro, Tu am saxelmwifoTa 

samarTlebrivi stabiluroba da saimedooba didi sandoobiT 

ar gamoirCeva. saqarTvelo, romelic ukve aris am globaluri 

procesis monawile, transformaciuli ekonomikis qveynebis 

kategorias ganekuTvneba maTTvis damaxasiaTebeli samarT-

lebrivi aramdgradobiT. aqedan gamomdinare, sasicocxlod 

aucilebelia im standartebisa da wesebis codna, romlebic 

mocemul sferoSi gamoiyeneba da romelTagan mravali saqa-

rTvelosaTvisac savaldebulo Zalis mqonea. mravalricxo-

van literaturul wyaroebze dayrdnobiT avtori aCvenebs 

sainvesticio samarTlis mier ganvlil istoriul gzas, ris 

Semdegac mimoixilavs saerTaSoriso sainvesticio samarTlis 

wyaroebs, romlebSic saerTaSoriso sainvesticio xelSek-

rulebebTan erTad saerTaSoriso CveulebiT samarTals, mx-

areTa calmxriv gancxadebebsa da saarbitraJo sasamarTloe-
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bis gadawyvetilebebs, rogorc samarTlis wyaroebs, saTanado 

yuradReba eTmoba.  

avtori cdilobs saerTaSoriso dokumentebis, nacionaluri 

kanonmdeblobis, sainvesticio SeTanxmebebisa da doqtrinis 

safuZvelze sicxade Seitanos investiciis metad sadavo cne-

basa da SinaarsSi. am miznis miRwevas arTulebs is garemoeba, 

rom investiciebis erTiani da aRiarebuli cneba ar arsebobs. 

amitom sayuradReboa im kriteriumebis analizi, romlebic mi-

iCneva investiciis ganmsazRvrelad konkretul SemTxvevebSi, 

rasac avtori damajereblad akeTebs.

sayuradReboa saerTaSoriso sainvesticio samarTlis subi-

eqtebis, sainvesticio riskebisa da sainvesticio samarTlis 

principebis ganxilva. unda iTqvas, rom es nawilebi Seicavs 

naSromis yvelaze mniSvnelovan da saintereso informacias. 

monografiis daskvniTi nawili saerTaSoriso sainvesticio 

davebis ganxilvasa da gadawyvetis sakiTxebs exeba. saerTa-

Soriso arbitraJs avtorma ramdenime wlis win fundamenturi 

monografiac miuZRvna. 

wignSi ganxiluli yoveli sakiTxi, avtoris yoveli mosazreba 

eyrdnoba mravalricxovan ucxoenovan wyaroebs, rac naSromis 

damajereblobaze metyvelebs udavod. es ar aris SemTxveviTi, 

radgan giorgi cercvaZe hamburgis maqs-plankis saxelobis 

saerTaSoriso kerZo samarTlisa da SedarebiTi samarTlis in-

stitutis erT-erTi erTguli beneficiaria. am wignsac etyoba 

institutis umdidresi biblioTekis kvali.      

darwmunebuli var, rom giorgi cercvaZis `Sesavali saerTa-

Soriso sainvesticio samarTalSi“ investiciebis dacvis samar-

TliT dainteresebuli qarTveli iuristebisaTvis samagido 

wigni gaxdeba. 

lado Wanturia,

kili, 2013 wlis dekemberi
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avtorisagan

Tanamedrove qarTuli sazogadoebisaTvis saintereso da aq-

tualur Temebs Tu davajgufebT, politika, fexburTi da 

ocxouri investiciebi sapatio adgilebs aucileblad daika-

vebs. investiciebisadmi gazrdili interesi sxvadasxva subieq-

turi da obieqturi faqtorebiT aris ganpirobebuli da maTi 

analizi am konkretul SemTxvevaSi Cemi mizani ar aris. 

iv. javaxiSvilis saxelobis Tbilisis saxelmwifo universite-

tis studentebs axal sagansa da saxelmZRvanelos jer kidev 

ori wlis win davpirdi. maSin me TviTonac ver vifiqrebdi, 

rom danapirebis Sesruleba amdens xans gaiweleboda. muSao-

bis procesSi Tavdapirvelma ideam mniSvnelovani cvlilebebi 

ganicada. 

masalis mogrovebis da cotaodeni fiqris Semdeg gadavwyvite, 

rom saukeTeso gamosavali mokle da zogadi kursis gakeTeba 

iqneboda. saxelmZRvanelo bakalavriatis studentebzea gaT-

vlili da misi mizani umcros kolegebs Soris saerTaSoriso 

sainvesticio samarTlisadmi interesis aRZvra ufroa, vidre 

sagnis detaluri da amomwuravi swavleba. samwuxarod, saqa-

rTveloSi jerjerobiT am sferoSi akademiuri Tu praqtiku-

li muSaobis SesaZlebloba da pirobebi TiTqmis ar arsebobs. 

dainteresebul students TviTonve mouwevs gza Cveni qveynis 

sazRvrebs gareT damoukideblad gaikvalos. 

bolo aTwleulis ganmavlobaSi garkveuli (ZiriTadad 

uaryofiTi) praqtika saqarTvelosac daugrovda. misi monaw-

ileobiT ganxilul saerTaSoriso sainvesticio davaze miRe-

buli gadawyvetileba praqtikasa da doqtrinaSi erT-erTi 

yvelaze xSirad citirebadi dokumentia,1 Tumca qarTuli ga-

mocdilebis analizs saxelmZRvaneloSi ver SexvdebiT. mimaC-

nia, rom es momavalis Temaa. profesiuli diskusiis dasawyebad 

niadagis momzadebaa saWiro. daSvebuli Secdomebis kritiku-

1  Kardassopulos vs. Georgia dava ganixileboda qarTul berZnuli ormxrivi 

sainvesticio xelSekrulebisa da Energy Charter Treaty-s mixedviT. ix. mag-
aliTad: Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and 
interpretation, `Oxford University Press~, New York, 2010, p.139.
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li analizi saqmeSi Caxedul auditoriasTan erTad gacilebiT 

saintereso da Sedegiania. sxva SemTxvevaSi isev zedapirul 

msjelobas da mis Sesabamis rezultats miviRebdiT. ar min-

doda am ukanasknelSi Cemi Tundac mciredi wvlili Semetana. 

is xom Cemi xelis waSvelebis gareSec yvavis.  

dasasruls minda madloba gadavuxado yvelas, vinc teqnikurad 

Tu ideurad wvlili Seitana am mcire SromisaTvis saboloo 

saxis micemaSi. megobrebis daxmarebis da ojaxis wevrebis didi 

moTminebis gareSe saerTaSoriso sainvesticio samarTlis 

zogadi kursis Seqmnis idea kidev didxans darCeboda Cemi kom-

piuteris mexsierebaSi da dRis sinaTles ver ixilavda. 

upirveles yovlisa, madloba ekuTvnis  Cems ufros kole-

gas profesor lado Wanturias. ver vixseneb faqts, rom b-ni 

ladosTvis TxovniT mimemarTos da misi dadebiTi pasuxi 

umokles vadebSi ar mimeRos . . . am SemTxvevaSic ase moxda, da 

b-ni lado uyoymanod damTanxmda am wignis winaTqmis daweraze.

gansakuTrebuli madlobiT minda movixsenio maqs-plankis 

saerTaSoriso kerZo samarTlisa da SedarebiTi samarTlis 

insitutis (hamburgi –germania) direqtori araerTi univer-

sitetis (maT Soris Tbilisis saxelmwifo universitetis) sa-

patio doqtori, profesori iurgen bazedovi (Prof. Dr. Dr. h.c. 
mult. Jürgen Basedow, LL.M. (Harvard Univ.)  da imave institutis 

TanamSromeli doqtori evgenia kurcinski-zingeri (Dr. Eugenia 
Kurzinsky-Singer). maTi daxmarebis gareSe Zalian gamiWirdeboda 

germaniis akademiuri gacvlis samsaxuris (DAAD – Deutscher 
Akademischer Austauschdienst) stipendiis miReba. Tavis mxriv  
akademiuri gacvlis samsaxurma da misma Zalian yuradRRe-

bianma TanamSromelma q-nma monika prJibiCma (Monika Przybysz) 
fasdaudebeli samsaxuri gamiwia da neba damrTo germaniaSi 

gasatarebeli orTviani periodi or Tanabar nawilad gameyo 

da Cemi akademiuri saqmianoba advokatis valdebulebebTan Se-

meTavsebina. 

gansakuTrebiT maxarebs is faqti, rom Cemi akademiuri saqmi-

anoba studentebis aqtiuri daxmarebis gareSe SeuZlebeli 
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gaxda. umcrosi kolegebi iseTi enTuziazmiT mTanxmdebian 

saredaqcio, koreqturis Tu mTargmnelobiTi samuSaos Ses-

rulebaze, rom verc me vuZleb cdunebas da maTi daxmare-

biT xSirad vsargeblob. amitom vecdebi madlobis Tqmis dros 

aravin gamomrCes. 

am saxelmZRvanelos pirveli studenti mkiTxveli da aqedan 

gamomdinare Semfasebelic simon takaSvilia. simonma kidev 

erTxel gadaamowma yvela sqolios siswore da teqstis re-

daqciul gamarTvaSic damexmara. avtoris Sesavali sityvis 

ucxo enebze Targmna Tavis Tavze aiRes mako maisuraZem (ing-

lisuri), Tamar asaTianma (germanuli), ano gogitiZem (rusuli) 

da  elene sulxaniSvilma (franguli). uRrmesi madloba maT. 

da bolos, madloba Cems umcros megobars, hamburgis univer-

sitetis fsiqologiis fakultetis students eTo cqifuriS-

vils, romlis teqnikuri daxmarebis gareSec namdvilad ve-

rafers gavxdebodi aTasgvar wvrilman detalTan brZolaSi, 

rac yovelTvis Tan axlavs sazRvargareT gamgzavrebas. 

hamburgi-Tbilisi

2013 wlis seqtemberi  
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Prface By Author  

Considering the popular topics for discussion, politics and football togeth-
er with international investments have their signifi cant places in Georgia. 
However, it is not my goal to analyze different subjective or objective fac-
tors determining the grown interest over international investments.

Two years ago I have promised law students of Ivene Javakhishvili Tbilisi 
State University to publish this new book. Those days I even could not imag-
ine that it could take so many years to fulfi ll my promise. The very fi rst 
ideas have changed during the working process. After collection of some 
materials and after several discussions, I have decided that it could be the 
best solution to create a general course of international investment law in 
Georgian language. Therefore the book is targeted for those students who 
study on their bachelor degree and it aims to interest young lawyers in this 
fi eld of law rather than give detail and full study of the subject. 

Unfortunately, there is a little room in Georgia to be involved in practical 
or academic work in the fi eld of international investments. Accordingly, I 
would offer young professionals and students to pave their ways abroad. 
For the last decades there has been accumulated certain negative practice 
concerning Georgia. International investment cases and the follow up ar-
bitral decisions, where the country has been involved, are the most citied 
document in international doctrine and practice.  However, the same cases, , 
cannot be found anywhere in Georgian legal doctrine. Therefore it is a topic 
of future professional discussions and certain basis should be prepared for 
them.  Critical analysis of mistakes will be helpful and effective only if made 
by profi cient audience, otherwise any discussions will lack their competence 
and remain superfi cial. 

Finally, I would like to thank everyone who put their technical or ideologi-
cal efforts for the completion of this work. Without a signifi cant support of 
my friends and patience of my family the idea to create a general course on 
international investment law would remain in the memory of my computer 
for a long time. 
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First of all, I would like to thank my distinguished  colleague Professor Lado 
Chanturia. I cannot remember a fact when I ask him for help and I do not 
get a positive response in a very short period of time. The same happened 
during the working process on this book; Mr. Chanturia did not hesitate to 
write the preface of it.

I would also like to especially thank a director of Max Planck Institute for 
Comparative and International Private Law (Hamburg, Germany), a Honor-
able Doctor at several Universities (Ivane Javakhishvili Tbilisi State Univer-
sity among them) Prof. Dr. Dr. h.c. mult. Jürgen Basedow,( LL.M. Harvard 
Univ.) and a research fellow of the same institute Dr. Eugenia Kurzinsky-
Singer. Without their signifi cant help it would be very hard to get a schol-
arship of the German Academic Exchange Service (DAAD – Deutscher 
Akademischer Austauschdienst).  On the other hand DAAD itself and an 
employee of it, a very attentive person Ms. Monika Przybysz put their in-
valuable efforts and let me divide two month period in two parts giving me 
a chance to meet my obligations as a practicing lawyer. 

I am appreciated to declare that my academic activities would be impossible 
without a very active involvement of my students. Their enthusiasm towards 
editorial, proofreading or translation work encourages me use their help. 
Therefore I would like to especially mention and thank Mr. Simon Takash-
vili --  the very fi rst reader and an evaluator of this book. He double-checked 
every footnote and made an outstanding editorial work. The author’s preface 
of the book was translated in English by Ms Mako Maisuradze, in German 
by Ms Tamar Asatiani , in Russian by Ms Ani Gogitidze and in French by  
Ms. Elene Sulkhanishvili. 
And last but not least, thanks to my junior friend, a student of the faculty of 
psychology at the Hamburg University Ms. Eto Tsipurishvili, without her 
technical support it would be impossible to deal with every detail connected 
with travel abroad for academic purposes. 

Hamburg-Tbilisi
September 2013
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Vorwort Des Authors 

Wenn wir für die georgische Gesellschaft interessanten und aktuellen The-
men zusammenstellen, werden Politik, Fußball und ausländische Investi-
tionen unbedingt den Spitzenplätzen belegen. Das erhöhte Interesse an In-
vestitionen wurde von verschiedenen subjektiven und objektiven Faktoren 
verursacht und die Analyse von diesen Faktoren ist in diesem Fall nicht 
mein Ziel.

Ich habe schon vor zwei Jahren den Studenten von Ivane Javakhischvili Sta-
atliche Universität Tbilissi neues Lehrbuch versprochen. Damals hätte ich 
auch selbst nicht gedacht, dass die Erfühlung vom Versprechen so lange 
dauren könnte. Während der Arbeit hat sich die erste Idee wichtig verändert. 
Nachdem Materialsammlung und einigen Gedanken habe ich beschlossen, 
dass den besten Ausweg kurzen und allgemeinen Lehrkurs zu machen wäre.

Die Zielgruppe von Lehrbuch besteht aus den Studenten von Bachelor und 
sein Zweck ist zwischen den jungen Kollegen mehr Interesse an internatio-
nalen Investitionsrecht zu entwickeln, als dieses Fach detailliert und aus-
führlich zu lehren.  Leider, in Georgien hat man  fast keine Möglichkeit und 
keinen Bedingungen in diesem Bereich akademisch oder praxisorientiert zu 
arbeiten. Der interessierte Student muss sich selbstständig den Weg im  Aus-
land bahnen.

In den letzten Jahrzehnten hat auch Georgien einige (am meistens negative) 
Praxis gesammelt. In Praxis und  in Doktrin ist die Entscheidung über in-
ternationalen investitionsrechtlichen Streit, deren Partei auch Georgien war,  
einer von öfter zitierten Dokumenten. Trotzdem kann man in einem Lehr-
buch eine Analyse von georgischer Erfahrung nicht fi nden. Ich fi nde, dass 
dies ein Zukunftsthema ist. Um berufl iche Diskussion über dieses Thema zu 
beginnen, muss man vorher dafür den Grundlagen schaffen.

Kritische Analyse von gemachtem Fehler ist mit qualifi ziertem  Publikum 
mehr interessanter und ergebnisreicher. Anderenfalls werden wir noch eine 
oberfl ächige Diskussion und dazu entsprechende Ergebnisse bekommen. 
Ich hatte keine Lust zu diesem Letzten zumindest einen kleinen  Beitrag zu 
leisten. Die doch auch ohne meinen Hilfe blüht.
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Am Ende möchte ich mich bei allen herzlich bedanken, die einen technisch-
en oder ideologischen Beitrag geleistet haben, um diese kleine Arbeit den 
letzten Schliff zu geben. Ohne Hilfe (Unterstützung) von Freunden und ohne 
große Geduld von meiner Familienmitgliedern wurde die Idee einen allge-
meinen Kurs des internationalen Investitionsrechts zu schaffen, noch lange 
in der Festplatte meines Computers bleiben und wurde sie noch lange  kein 
Tageslicht sehen.

Zuallererst mein Dank gilt für meinen älteren Kollegen Herrn Lado Chantu-
ria. Ich kann mich an keinen Fall erinnern, als ich mich an Herrn Chanturia 
gewendet hatte und von ihm eine positive Antwort in kürzeste Zeit nicht 
gekommen habe... In diesem Fall ist auch so geschehen: Herr Chanturia 
wurde ohne Zögern einverstanden, das Vorwort für dieses Buch zu sch-
reiben.

Ich möchte mich besonders herzlich bei Herrn Prof. Dr. Dr. h.c. mult. Jür-
gen Basedow Direktor des Max-Planck-Instituts für ausländisches und 
internationales Privatrecht  und Ehrendoktor von mehreren Universitäten 
(auch von Tbilissier Ivane Javakhischvili Staatlichen Univeristät) (LL.M. 
(Harvard Univ.) und auch bei Frau Dr. Eugenia Kurzynsky-Singer wissen-
schaftliche Referentin dieses Instituts bedanken. Ohne deren Hilfe würde 
mir sehr  schwer gefallen, von DAAD (der Deutsche Akademische Austaus-
chdienst) einen Stipendium zu bekommen.

Seinerseits hat mich der Deutsche Akademische Austauschdienst und seine 
sehr aufmerksame Mitarbeiterin Frau Monika Przybysz unschätzbar unter-
stützt. Sie hat mir erlaubt, den Zeitraum (den ich in Deutschland  verbringen 
musste) zu verteilen, um meine akademische Arbeit meinen Anwaltspfl ichte 
anzupassan.

Mir freut besonders die Tatsache, dass meine akademische Arbeit ohne ak-
tive Hilfe von meinen Studenten schon unmöglich ist. Junge Kollegen wur-
den mir mit solchem Enthusiasmus einverstanden, um redaktionelle Arbeit, 
Korrektur oder Übersetzung zu leisten, dass ich mich nicht mehr widerste-
hen kann und ihre Hilfe oft benutze. Deshalb versuche ich während Bedan-
ken, niemand zu verpassen.
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Erster Student, der dieses Lehrbuch gelesen hat und darüber hinaus erster 
Bewerter geworden ist, ist  Herr Simon Takaschvili. Herr Takaschvili hat 
noch einmal geprüft, ob alle Aufzeichnungen  richtig waren. Er hat auch mir 
bei der Textredaktion geholfen.  Die Übersetzung des Autorvorworts auf 
Fremdsprachen haben sich Frau Mako Maisuradze (Englisch), Frau Tamari 
Asatiani (Deutsch), Frau Ano Gogitidze (Russisch) und Elene Sulkhanis-
chwili (Französisch) übernommen. Herzlichen Dank Ihnen dafür.

Schließlich, bedanke ich mich bei Frau Eto Tskipurischvili eine junge 
Freundin von mir, Studentin der Fakultät für Psychologie von Universität 
Hamburg, ohne deren technische Hilfe ich während des Krieges gegen den 
tausenden kleineren Einzelheiten, die der Auslandsfahrt immer begleiten, 
wirklich nichts machen könnte.

 
Hamburg –Tbilisi

September 2013 
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Avant - propos

Les sujets populaires de la discussion en Géorgie, la politique et le foot-
ball, ainsi que les investissements internationaux, ont leurs lieux importants. 
L’intérêt accru pour les investissements est déterminé par les différents 
facteurs subjectifs ou objectifs,  mais  ce n’est pas mon but de les analyser.

Il y a deux ans que j’ai promis  aux étudiants du droit d’Université d’Etat 
de Tbilissi Iv. Djavakhichvili de publier ce nouveau livre. Alors, je ne pou-
vais même pas  imaginer que cela pourrait prendre tant d’années. Les pre-
mières idées ont évolué au cours du processus de travail. Après plusieurs 
discussions et collection de certains matériaux, j’ai compris que la création 
d’un cours général du droit international des investissements en géorgienne  
puisse  être la meilleure solution. C’est pourquoi, ce livre est destiné aux 
étudiants du baccalauréat et il vise à intéresser les jeunes avocats du droit 
plutôt, que  de leur  donner les détails et l’étude complète du sujet.

Malheureusement, il y a  peu de possibilité  en Géorgie d’être impliqué 
dans le travail pratique ou universitaire. Par conséquent, je voudrais offrir 
aux jeunes professionnels et aux étudiants la possibilité de préparer leurs 
moyens à l’étranger. Au cours des dernières décennies, on a accumulé une 
certaine pratique négative concernant la Géorgie. Affaires internationales 
d’investissement et le suivi des décisions arbitrales, où le pays a été impli-
qué, sont les documents les plus cités de la doctrine et de la pratique inter-
nationale. Cependant, on ne peut pas les trouver dans la doctrine juridique 
géorgienne. Par conséquent, c’est le sujet de futures discussions profession-
nelles et une certaine base doit être préparée pour cela.  L’analyse critique 
des erreurs sera utile et effi cace. Sinon, toutes les discussions vont  montrer  
le manque de compétence et seront superfi cielles.

A la fi n, je voudrais remercier tous ceux, qui ont mis leurs efforts technique 
ou idéologique pour ce travail. Sans un soutien signifi catif de mes amis et 
sans  la patience de ma famille, l’idée de créer un cours général de droit in-
ternational des investissements resterait dans la mémoire de mon ordinateur 
pendant une longue période.

Tout d’abord, je tiens à remercier mon collègue, éminent professeur M.  
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Lado Chanturia. Je ne me souviens pas un seul cas, quand  je lui  demandais 
de  l’aide et je n’obtenais pas une réponse positive aussi vite que possible.  
C’était la même chose pendant le processus de travail sur ce livre,  M. Chan-
turia n’a pas hésité à écrire la préface de celui-ci.

Je tiens aussi à remercier tout particulièrement le directeur de l’Institut 
Max Planck de droit comparé et de droit international privé (Hambourg, 
Allemagne), médecin honorable dans plusieurs universités (Universite 
d’Etat de Tbilissi Iv. Djavakhishvili) Professeur Dr. Dr. hc mult. Jürgen 
Basedow, (LL.M. Harvard Univ.) et le  chercheur du même institut Dr. 
Eugenia Kurzinsky-Singer. Sans leur aide précieuse, il serait très diffi cile 
d’obtenir une bourse du Service allemand d’échanges universitaires (DAAD 
- Deutscher Akademischer Austauschdienst). D’autre part, le Service même 
et l’employée  de DAAD, la personne très attentive Mme. Monika Przybysz 
ont mis leurs efforts inestimables et m’ont permis de diviser la période de 
deux mois en deux parties  et   me donner une chance de rencontrer mes 
obligations en tant qu’  un avocat.

Je voudrais   avouer  sincèrement,  que sans une participation très active 
de mes étudiants mes activités académiques seraient impossibles.  Leurs 
enthousiasmes pour  rédaction,  relecture ou  traduction m’encouragent tant, 
que je ne peux pas refuser leur aide. C’est pourquoi, je voudrais en particu-
lier mentionner et remercier M. Simon Takashvili - le tout premier lecteur et 
l’évaluateur de ce livre. Il revérifi ait chaque note et faisait un travail édito-
rial remarquable. La préface de l’auteur du livre a été traduite en anglais par 
Mlle Mako Maisuradze, en allemand  -par Mlle Tamar Asatiani, en russe 
- par Mme Ani Gogitidze et en français par – Mlle  Elene Sulkhanichvili.

Et pour fi nir, merci  à mon ami junior - Mlle Eto Tsipurishvili  - étudiante 
de la faculté de psychologie à l’Université de Hambourg, sans son appui 
technique il serait impossible de traiter tous les aspects, liés aux voyages à 
l’étranger à des fi ns académiques.

Hamburg- Tbilissi 
Septembre 2013 
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От Автора 

Если  групируем  интересные и актуалные для современного 
грузинского общества т емы, политика, футбол и иностранные 
инвестисии обязательно займут почётное место. Возросший  интерес к 
инвестисиям обусловлен различными субъективными и объективными 
факторами и в этом конкретном случае, их анализ не моя цель. 
Ещё два года назад я пообещал студентам Тбилисского 
государственного университета имени Иване Джавахишвили, новый 
учебник и новый предмет. Тогда я сам не думал, что исполнение моего 
обещания так долго протянется. В процессе работы первоначальная 
идея потерпела важные изменения. После накапления материалов и 
недолгих размышлений я решил , что лучший выход было бы сделать 
краткий и общий курс. Учебник рассчитан на студентов-бакалавров и 
его целью прежде всего является пробуждение интереса среди наших 
младших коллег а не детальное и исчерпывающее обучение предмета. 
К сожалению, в Грузии нет возможности и условия для академической 
и практической работы в этой сфере. Заинтересованному студенту 
придётся  самостоятельно пробить путь за границей.
В втечение последного десятилетия у Грузии тоже накопилась 
определённая практика (в основном негативная). Решение принятое 
международных инвестиционных спорах, которые проводились с его 
участием ,считается одним из наиболее часто цитируемым на практике 
и доктрине документом. Однако, анализ Грузинского опыта в учебнике 
вы не увидите. Считаю, что это вопрос будущего. Для начала дискусии 
нужна подготовыть почву. Критический анализ наделаных ошибок 
с аудиторией, которая разбирается в этом деле, более интересен и 
выгоден для всех. В ином случае, снова получили бы поверхностное 
суждение и соответственный резултат. Я не хотел внести в этом даже 
небольшой вклад. В нашей стране он и без моей помощи процветает. 
В конце я хочу поблагодарить всех, кто технически и идеологически 
внёс свой вклад в том, чтобы эта небольшая работа обрела 
окончательний образ. Без помощи друзей и большой терпении членов 
семьи идея создания обшего  курса международного инвестиционного 
права ещё надолго осталась бы в памяти моего компютера и не увидела 
бы дневной свет.
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Прежде всего, выражаю благодарность моему старшему коллеге, 
профессору Ладо Чантуриа. Не припоминаю факт, чтобы я обратился 
с просьбой к господину Ладо и не получил бы положительного ответа 
в коротком сроке. И в этом случае, произашло именно так и господин 
Ладо без колебаний согласился написать предисловие к этому учебнику.
С особым чуством благодарности я хочу упомянуть директора института 
международного частного права и сравнительного правоведения 
имени Макса Планка (Гамбург- Германия), пачетного доктора 
различных университетов (в том числе Тбилисского государственного 
университета), профессора Иургена Базедова (Prof. Dr. Dr. h.c. mult. 
Jürgen Basedow, LL.M. (Harvard Univ.) и сотрудницу того самого 
института  Евгению Курцински-Зингеру (Dr. Eugenia Kurzinsky-Sing-
er). Без их помощи я не смог бы получить стипендию академической 
обменной службы (DAAD – Deutscher Akademischer Austauschdienst) 
Германии. Со своей стороны служба академического обмена и её очень 
внимательная сотрудница госпожа Моника Пржибич (Monika Przybysz) 
оказали мне безценную услугу и позволили разделить на две равные 
части, двухмесячный срок пробития в Германии и таким оброзом 
совместить мою академическую деятельность с обязательствами 
адвоката.
 
Особенно мне радует тот факт,что мая академическая деятельность 
стала невозможным без активной помощи студентов. Младшие коллеги 
с таким энтузиазмом соглашаются редактировать, корректировать 
и переводить, что я не устаю перед искушением и часто пользуюсь 
их помощью. Поэтому постараюсь никого не пропустить во время 
благодарения.
 
Первый студент, прочитавший этот учебник и следовательно оценитель 
Симон Такашвили. Oн ещё адин раз проверил верность схолии и 
помог мне  в редактировании  текста. Перевод  предисловия  автора  
на  иностранном языке   взяли на себя Мако Маисурадзе (английский), 
Тамар Асатиани (немецкий), Анна  Гогитидзе (русский) и  Елене 
Сулханишвили (французский). Большое им спасибо.

В конце, хочу сказать спасибо моей младшей подруге  студентке  
фсихологического факултета Гамбурского университета Ето 
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Цкифуришвили. Без ее технической помощи я бы  не смог боротся 
против всяких мелочных деталей, которые всегда сопровождают 
поездку за границей.

 
Гамбург –Тбилиси

Сентябръ 2013 Года. 
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A. saerTaSoriso sainvesticio samarTlis arsi 

1. regulirebis sagani

ukanaskneli ormocdaaTi wlis ganmavlobaSi investiciebis da 

maTi maregulirebeli normebis mniSvnelobis da raodenobis 

zrdam saerTaSoriso sainvesticio samarTlis mimarT interesi 

erTiorad gaaZliera. globalizaciis gzaze mdgar msoflio-

Si, investireba kompleqsur midgomas iTxovs, xolo misi regu-

lireba saerTaSoriso Tu Sidasaxelmwifoebrivi mowesrigebis 

erTi konkretuli mimarTulebis farglebSi srulyofilad ver 

Tavsdeba. erT-erTi ganmartebiT, saerTaSoriso sainvesticio 

samarTali warmoadgens lokaluri da saerTaSoriso samar-

Tlis nazavs, romelic investorebis dacvazea orientirebu-

li.2 ufro konkretulad, ucxouri investiciebis samarTali 

Sedgeba zogadi saerTaSoriso samarTlis, saerTaSoriso eko-

nomikuri samarTlis da aseve im specifiuri normebis erTo-

bliobisagan, romlebic investiciebis saerTaSoriso dacvas 

uSualod Seexeba.3

saerTaSoriso sainvesticio samarTals xSirad adareben xax-

vs, romelic ramdenime fenisagan Sedgeba. fenebis gamorCeva 

mxolod misi gafcqvnis Semdeg aris SesaZlebeli. ToToeuli 

`furceli~, romelic `gafcqvnisas~ gamoikveTeba, aris zogadi 

saerTaSoriso samarTali, saerTaSoriso ekonomikuri samarT-

lis ZiriTadi principebi da saxelmwifos Sida kanonmdeblobis 

investiciasTan dakavSirebuli specifiuri normebi.4 inves-

ticiebis saerTaSoriso dacvaze orientirebuli normebis 

kompleqsuroba Teoriuli TvalsazrisiT gansakuTrebiT bevr 

kiTxvebs aCens kontinentur evropaSi, sadac samarTlis ker-

Zod da sajarod dayofis tradicia sakmaod Zlieria. cal-

saxad Znelia romelime maTgans miakuTvno saerTaSoriso 

2  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.5.
3  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.12.
4  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolters 
Kluwer~, Alphen aan den Rijn, 2012, p.253.
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ekonomikuri samarTlis normebi, romlebic rogorc sajaro 

(administraciuli), ise saerTaSoriso kerZo samarTlis, an 

samoqalaqo samarTlis elementebs Seicaven.5 sajaro da ker-

ZosamarTlebrivi meqanizmebi saerTaSoriso sainvesticio 

samarTalSi imdenad aris gadajaWvuli erTmaneTze, rom maTi 

gancalkevebiT ganxilva naZaladevi iqneboda. saerTaSoriso 

sajarosamarTlebrivi principebi, investiciebis kero da sa-

jaro aspeqtebi da sainvesticio davis gadawyvetis yvelaze 

gavrcelebuli meqanizmis (arbitraJis) gamoyeneba saboloo 

jamSi saerTaSoriso sainvesticio samarTals aZlevs im for-

masa da Sinarss, romelic mas dRes aqvs.6

sainvesticio samarTlis regulirebis sagnis dasazusteblad 

doqtrinaSi miRebulad iTvleba im mniSvnelovani institutebis 

CamoTvla, rac erTobliobaSi qmnis saerTaSoriso sainvesti-

cio samarTals. erT-erTi mosazrebiT, saerTaSoriso sainves-

ticio samarTali moicavs ramdenime ZiriTad mimarTulebas; 

esenia: (1) saxelmwifos qmedebebi da misi pasuxismgebloba am 

qmedebebisaTvis; (2) investiciis koncefcia; (3) investoris ama 

Tu im saxelmwifosaTvis mikuTvneba; (4) qonebis ganmarteba; (5) 

aqcionerTa uflebebi, (6) ormxrivi sainvesticio xelSekrule-

bidan da sainvesticio kontraqtebidan gamomdinare uflebebi, 

aseve e.w. `qolga klauzuliT~7 nebadarTuli saerTaSoriso 

samarTlis normebis moqmedebis farglebi, rac pirdapir kav-

SirSia adgilobrivi samarTlis gamoyenebasTan; (7) Tanaswori 

da samarTliani mopyrobis standarti.8 aseT CamonaTvals Sei-

Zleba hqondes doqtrinaluri, sufTa Teoriuli daniSnuleba, 

Tumca es daniSnulebac sakuTar arsebobas bolomde ver amar-

Tlebs. saerTaSoriso sainvesticio samarTlis regulirebis 

sferos kompleqsuroba ar iZleva imis mtkicebis saSualebas, 

rom aseT CamonaTvals SeuZlia moicvas Tundac yvelaze mniS-

vnelovani da principuli sakiTxebi. sainvesticio saqmiano-

5  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.12.
6  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolters 
Kluwer~, Alphen aan den Rijn, 2012, p.557-559.
7  dawvrilebiT qolga klauzulis Sesaxeb ix. Tavi E, paragrafi 6.

8  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolters 
Kluwer~, Alphen aan den Rijn, 2012, p.552.
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bis praqtikaSi SeiZleba gaCndes iseTi SemTxveva, romelic 

axal Sinaarss SesZens am konkretul dargSi moazrebuli 

normebis erTobliobas. saerTaSoriso sainvesticio samarT-

lis regulirebis sagnis gansazRvris es meTodi naklebad em-

saxureba Teoriul Tu praqtikul miznebs da iwvevs sadavo 

sakiTxebis warmoSobas iq, sadac isini saerTod ar arsebobs, 

an maT gadawyvetaze zrunvas aranairi praqtikuli Sedegi ar 

mohyveba. amave dros, saerTaSoriso sainvesticio samarTalSi 

Semavali institutebis amomwuravi CamonaTvlisadmi kritiku-

li damokidebuleba ar niSnavs aseTi midgomis srul usarge-

blobas. am mokle siis gacnoba erTgvar warmodgenas uqmnis 

dainteresebul pirebs, romlebic naklebad erkvevian samarT-

lis am kompleqsuri dargis specifikaSi. 

arsebuli praqtikis gaTvaliswinebiT, investorebis samarT-

lebrivi dacvis xarisxi SesaZloa sxvadasxva garemoebebSi sx-

vdasxva iyos. rodesac ucxoeli investirebas axorcielebs 

saxelmwifosTan yovelgvari molaparakebebisa da SeTanxmebis 

gareSe, mas ar SeuZlia pretenzia hqondes dacvis damatebiT 

meqanizmebze da investiciis beneficiari saxelmwifos mar-

Tlmsajulebis sistemis momsaxurebiT unda dakmayofildes. 

dacvis ufro maRali xarisxi igulisxmeba investorsa da sax-

elmwifos Soris sainvesticio kontraqtis gaformebaSi, Tum-

ca am SemTxvevaSic yvelaferi konkretul formulirebebzea 

damokidebuli. gansakuTrebiT mniSvnelovania davis warmoSo-

bis SemTxvevaSi gamosayenebeli samarTlisa da im organos (ar-

bitraJi, lokaluri sasamarTlo, saerTaSoriso sasamarTlo) 

gansazRvra, romelmac dava unda ganixilos. mesame da dacvis 

gacilebiT ufor maRali xarisxia e.w. investiciebis dacvis 

saerTaSoriso xelSekrulebebis9  gaformeba, romelic saxelm-

wifoebs Soris miRweul kompromiss gulisxmobs. Tanamedrove 

msoflioSi e.w. ormxrivi sainvesticio xelSekrulebebiT10 Se-

qmnili investiciebis dacvis sistema sakmaod didi warmatebiT 

moqmedebs.11 

9  International Investment Treaties.
10  Bilateral Investment Treaties.
11  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.6-7.
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SesaZloa saerTaSoriso sainvesticio samarTlis Tanamedrove 

ganviTarebis done sasurvelisagan Sors aris, Tumca, bolo 

aTwleulebis erT-erTi umniSvnelovanesi miRweva im princi-

pebis kristalizaciaSi mdgomareobs, rac civilizebuli sa-

myarosaTvis sadavod aRar iTvleba.  saxelmwifoTa umravle-

soba cdilobs pativi sces am principebs da maT Sesabamisad 

imoqmedos.

2. miznebi 

Tanamedrove saerTaSoriso sainvesticio samarTali ori 

udidesi gamowvevis winaSe dgas. pirveli da umTavresi amo-

canaa moiZebnos swori balansi investoris dacvis interessa 

da saxelmwifos maregulirebel funqcias Soris. sayovel-

Taod cnobilia, rom saxelmwifo mowodebulia dasabuTebuli 

(an Tundac dausabuTebeli) sajaro interesis arsebobisas 

regulirebis gziT Caerios investoris saqmianobaSi. meore 

gamowveva, romelic pirvelidan gamomdinareobs, sainvesti-

cio samarTalSi arsebuli mowesrigebis gamWvirvalobisa da 

prognozirebadobis xarisxis amaRlebas gulisxmobs. prog-

nozirebadi, naTeli da araorazrovani normebi ganapirobebs 

orive mxaris komforts da maT urTierTobebis samomavlo 

perspeqtivis ukeTesad gaTvlis SesaZleblobas aZlevs.12 

3. norma da standarti 

gansxvaveba sainvesticio samarTlis normebs da standartebs 

Soris abstraqtuli formulirebis xarisxSia. Tu formuli-

reba SedarebiT zogadia da universaluri gamoyenebis gziT, 

saqmis garemobebis gaTvaliswinebiT gansxvavebuli intepreta-

ciebis SesaZleblobas iZleva, maSin saxeze gvaqvs standarti. 

Tu mowesrigeba mowodebulia ukarnaxos normis adresatebs 

qcevis konkretuli wesi yovelgvari abstrahirebis gareSe - 

maSin saxezea norma. magaliTad, `myidveli valdebulia nay-

idi nivTis naklis Sesaxeb acnobos gamyidvels rva dRis gan-

12  Ortino, Federico; Refi ning the Content and Role of Investment `Rules~ and `Stan-
dards~ A new Approach to International Investment Treaty Making, in: ICSID Review, 
Foreign Investment Law Journal, Volume 28, N1, Spring, 2013, p.158.
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mavlobaSi~ – normaa. Tu igive formulirebidan konkretul 

vadas amoviRebT da davwerT, rom Setyobinebis valdebule-

ba `gonivrul vadaSi~ unda Sesruldes, es ukve standarti 

iqneba.13 sxvagvarad rom vTqvaT, saerTaSoriso sainvesticio 

samarTlis praqtikisa da doqtrinis mier gamomuSavebuli 

standartebi ar warmoadgens normebs da ama Tu im faqtobrivi 

garemoebebis Sefasebis mixedviT konkretul samarTlebriv 

Sedegebs ar iTvaliswinebs. standartebi qmnis zogad CarCoebs 

da Sesabamisi maregulirebeli normis warmoSobis winapirobad 

gvevlineba. amave dros, movlenebisa da faqtebis gansxvavebu-

li ganviTarebis pirobebSi am standartebis gamoyeneba axali 

SinaarsiT avsebs maT da exmareba ganviTarebaSi, srulyofisak-

en swrafvaSi. standartebs ar aqvT `rbili~ samarTlisaTvis14 

damaxasiaTebeli Tvisebebi. rogorc wesi, maTi formulireba 

imperatiulia da avaldebulebs normis Semfardebels sab-

oloo Sedegis dadgenis procesSi isini mxedvelobaSi aucile-

blad miiRos.15

sainvesticiosamarTlebrivi urTierTobebis mowesrigebaSi 

rogorc normebs, aseve standartebs TavianTi adgili aqvT. 

orives aqvs dadebiTi da uaryofiTi aspeqti, riTac isini 

erTmaneTs avsebs. norma gacilebiT nakleb problemas qmnis 

da iZleva zust pasuxs konkretul SekiTxvaze. magram xSirad 

Cndeba axali SekiTxva, xolo pirdapiri pasuxis aRmoCena mo-

qmed normebSi ver xerxdeba. aseT SemTxvevaSi standartis mniS-

vneloba pirvel adgilze inacvlebs. standartis gamoyenebiT 

praqtikas SeuZlia iseT balanss miagnos, romelic iqceva nor-

mad konkretuli mxareebisaTis da samarTlebriv konfliqtebs 

daaregulirebs. standartis zogadi da universaluri for-

mulireba daclilia konkretuli faqtobrivi Semadgenlobis 

aRwerisagan da ar aZlevs normis Semfardebels ignorirebis 

SesaZleblobas im safuZvliT, rom misi gamoyeneba specifi-

13  Ortino, Federico; Refi ning the Content and Role of Investment `Rules~ and `Stan-
dards~ A new Approach to International Investment Treaty Making, in: ICSID Review, 
Foreign Investment Law Journal, Volume 28, N1, Spring, 2013, p.153.
14  Soft Law.
15  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.539.
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kuri garemoebebis gamo ar SeiZleba. standartis moqniloba 

gamocdili praqtikosis xelSi kidev erTi warmatebuli regu-

lirebis winapirobaa.16 

paradoqsia, magram faqtia, rom Tanamedrove sainvesticio 

samarTali swored standartebis xarjze ganviTarda da dRe-

sac agrZelebs ganviTarebas. Kkonkretuli normebi, romlebmac 

didi xniT daides bina ormxriv Tu mravalmxriv sainevsticio 

xelSekrulebebSi, saerTaSoriso CveulebiTi samarTlis mier 

gamomuSavebuli standartebidan gamomdinareobs.17 

standartis, rogorc iuridiuli teqnikis erT-erTi saukeTe-

so gamovlinebis roli da funqcia universaluri ar aris. mo-

sawesrigebeli sferos specifikis gaTvaliswinebiT SesaZlebe-

lia standartis dadgenam ufro meti kiTxva gaaCinos, vidre 

pasuxi. magaliTad, sasurvelia, rom eqspropriaciis18 sakiTxi 

maqsimalurad detalurad, naTlad da gamWvirvaled for-

mulirebuli normebiT mowesrigdes. winaaRmdeg SemTxvevaSi 

ganmartebisas problemuri kiTxvebis warmoSoba gardauvali 

iqneba. amave dros, standartis Sinaarsi aseve unda Camoyali-

bdes naTeli da erTmniSvnelovani formulirebiT, rac urT-

ierTsawinaaRmdego ganmartebebis SesaZleblobas gamoricx-

avs.19

ormxriv Tu mravalmxriv sainvesticio xelSekrulebebSi stan-

dartebi SeiZleba atarebdnen fardobiT an absolutur xas-

iaTs. formulireba zogjer iseTia, rom standartebis nawili 

erTmaneTs `erwymis~ xolme. xSirad isini Sesabamis saerTa-

Soriso xelSekrulebaSi erTi muxlis saxiT aris formulire-

buli. magaliTad energetikis qartiis (Energy Charter Treaty)20 me-

16  Ortino, Federico; Refi ning the Content and Role of Investment `Rules~ and `Stan-
dards~ A new Approach to International Investment Treaty Making, in: ICSID Review, 
Foreign Investment Law Journal, Volume 28, N1, Spring, 2013, p.154.
17  Ortino, Federico; Refi ning the Content and Role of Investment `Rules~ and `Stan-
dards~ A new Approach to International Investment Treaty Making, in: ICSID Review, 
Foreign Investment Law Journal, Volume 28, N1, Spring, 2013, p.154.
18  dawvrilebiT eqspropriaciis Sesaxeb ix. Tavi E paragrafi 1.

19  Ortino, Federico; Refi ning the Content and Role of Investment `Rules~ and `Stan-
dards~ A new Approach to International Investment Treaty Making, in: ICSID Review, 
Foreign Investment Law Journal, Volume 28, N1, Spring, 2013, p.167.
20  dawvrilebiT energetikis qartiis Sesaxeb ix. Tavi B, paragrafi 1 b) 
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10 muxli moicavs upiratesi xelSewyobis reJims, nacionalur 

reJims da mopyrobis minimaluri standartis reJims.21

4. sainvesticio samarTlis warmoSoba da mokle istoria 

saerTaSoriso sainvesticio samarTali meore msoflio omis 

Semdeg Camoyalibebuli globaluri wesrigis erT-erTi Semad-

geneli nawilia. amitom gadaWarbebuli iqneba imis mtkiceba, 

rom Sua saukuneebSi an Tundac me-19 saukunis dasawyisSi sain-

vesticio samarTali arsebobda. istoriuli eqskursis mizania 

im Cansaxovan regulirebebeze yuradRebis gamaxvileba, rac 

mogvianebiT saerTaSoriso CveulebiTi samarTlis normad Cam-

oyalibda da Tanamedrove marTlwesrigebis mier aRiarebul 

principad iqca. 

a) Sua saukuneebi 

feodaluri urTierTobebisaTvis damaxasiaTebeli natural-

uri meurneoba, fuladi masis simcire da mudmivad arasta-

biluri mdgomareoba, Sidasaxelmwifoebrivi Tu saxelmwifo-

TaSorisi samxedro konfliqtebis sixSire saerTaSoriso vaW-

robas erT-erT yvelaze riskian saqmianobad aqcevda. amitom 

vaWrebis mdgomareoba mTeli Sua saukuneebis ganmvalobaSi 

arc Tu saxarbielo iyo. meore mxriv, msxvili feodalebisa 

da monarqebis umravlesobas xangrZlivi da sisxlismRvreli 

omebis warmoeba finansuri mxardaWeris gareSe ar SeeZlo. fi-

nansebi ki swored im vaWrebis xelSi iyo Tavmoyrili, visac 

uSedego Setakebebi da mudmivi arastabiluroba yvelaze nak-

lebad sWirdeboda. Sua saukuneebis mematianeebi xSirad uTiTe-

ben feodaluri ierarqiis maRal safexurze myofi pirebis 

mier vaWrobis xelSewyobis faqtebze, rac pragmatulobiTa 

da praqtikuli saWiroebiT iyo nakarnaxevi. magaliTad, 991 

wels bizantiis imperatorebma basili II da konstantine VIII spe-

cialuri brZanebiT, romelic laTinurad cnobilia Chrysobul 

(2).

21  Gomez-Palacio, Ignacio; Muchlinski, Peter; Admission and establishment, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, `Oxford University Press,~ 2008, p. 263.
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saxeliT, veneciel vaWrebs bizantiur portebSi yovelvgari 

baJis gareSe saqmianobis ufleba mianiWes. garda amisa, igive 

xelSewyobis reJimiT venecieli vaWrebi aseve sargeblodnen 

konstantinepolis erT-erT ubanSi. maT iq SeeZloT ecxovraT 

da evaWraT imperatorebis mier miniWebuli privilegiebiT.22 

saerTaSoriso vaWrobis mniSvneloba ufro metad TvalsaCino 

gaxda didi geografiuli aRmoCenebis Semdeg. axali miwebis 

aTvisebiT da koloniebis gafarToebiT dainteresebulma ev-

ropulma saxelmwifoebma swrafad gaacnobieres, rom inicia-

tiviani da moxerxebuli vaWrebis dacva swored saxelmwifos 

interesebis dacvas niSnavda. aRniSnulis saukeTeso magaliTia 

1667 wels espaneTsa da britaneTs Soris dadebuli mSvidobisa 

da megobrobis xelSekruleba, romelic icavda erTi xelSem-

kvreli saxelmwifos teritoriaze myofi meore saxelmwifos 

moqlaqis kuTvnil qonebas. orive mxare valdebuli iyo meore 

xelSemkvreli saxelmwifos moqalaqisaTvis samarTliani sa-

samarTlos garantia mieca, Tu am moqalaqis pirovnuli Tavi-

sufleba an qoneba meore saxelmwifos marTlmsajulebis msj-

elobis sagani gaxdeboda. xelSekruleba aseve avaldebulebda 

mxareebs meore mxaris moqalaqeze gaevrcelebinaT erovnuli 

reJimi, anu ar mopyrobodnen mas imaze uaraesad da ar Se-

eqmnaT misTvis uaresi pirobebi, vidre sakuTari moqalaqeebi-

saTvis hqondaT Seqmnili. daaxloebiT igive normebs Seicavda 

imave saxelmwifoebs (didi briteTi da espaneTi) Soris 1713 

wels gaformebuli e.w. utrextis xelSekrulebac. evropaSi 

dawyebuli tradiciis gagrZeleba iyo pirveli interkonti-

nenturi xelSekruleba aSS-sa da britaneTs, Soris romelic 

1794 wels daido,23 Seexeboda saxelmwifoebs Soris megobrobis 

vaWrobisa da zRvaosnobis sakiTxebs da aregulirebda erTi 

saxelmwifos moqalaqis kuTvnili qonebis da misi pirovnebis 

xelSeuxeblobas meoris teritoriaze.24

22  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.27.
23  xelSekruleba doqtrinaSi xSirad moixsenieba, rogorc The Jay Treaty. 
24  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.3.
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saerTaSoriso sainvesticio xelSekrulebebis istoriuli 

Zirebi unda veZioT aSS-sa da safrangeTs Soris 1778 wels 

gaformebul savaWro xelSekrulebaSi, romelsac mohyva aSS-

is mier msgavsi xelSekrulebis evropisa da  laTinuri ameri-

kis ramdenime saxelmwifosTan gaformeba. es xelSekruleba 

`megobrobis, vaWrobisa da zRvaosnobis Sesaxeb,~25 ormxrivi 

sainvesticio xelSekrulebis uSualo winamorbedad iTvleba. 

evropulma saxelmwifoebma erTmaneTs Soris msgavsi xelSek-

rulebebis gaformeba cota mogvianebiT, me-19 saukunidan dai-

wyes.26

b) sainvesticio samarTali meore msoflio omamde 

me-19 saukunis ganmavlobaSi sainvesticio sakiTxebisadmi in-

teresis zrdas xeli samma ZiriTadma faqtorma Seuwyo: napo-

leonis omebis dasrulebam da 1815 wlis venis kongresma met-

naklebi warmatebiT SeZlo TiTqmis erTsaukunovani evropuli 

mSvidobis SenarCuneba. mSvidobianma periodma ki Tavis mxriv 

biZgi misca ekonomikis ganviTarebas. meore mniSvnelovani faq-

toria me-19 saukunis pirvel naxevarSi dawyebuli da meore 

naxevarSi gansakuTrebiT daCqarebuli mecnierul-teqnikuri 

revolucia da bolos, ekonomikis ganviTarebis globaluri 

masStabebis zrda liberaluri ekonomikis Teoriamac waaxali-

sa. es axali doqtrina mxars uWerda Tavisufal konkurenacia-

sa da saerTaSoriso vaWrobas biurokratiuli da sxva bari-

erebis gareSe. zemoaRniSnulis miuxedavad, me-19 saukunem ver 

gadaWra kapitalis eqsportiori da importiori saxelmwifoe-

bis gansxvavebuli interesebiT gamowveuli problemebi. erTi 

mxriv, saerTaSoriso CveulebiTi samarTlis normebi icavda 

ucxoelebs da sxva saxelmwifos teritoriaze mdebare maT 

qonebas, Tumca mTavrobebi ver Tanxmdebodnen, rogori unda 

yofiliyo aseTi dacvis Tundac minimaluri standarti. sax-

elmwifoebis nawils ar surda investorebisaTvis iseTive dac-

va mieniWebina, riTac misi moqalaqeebi sargeblobdnen. erTad-

25  Treaty of Friendship, Commerce and Naviagation- FCN Treaty.
26  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013.
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erTi gza, romelic am sakiTxis gadasawyvetad rCeboda, iyo 

yovel konkretul SemTxvevaSi meore saxelmwifosTan saerTa-

Soriso xelSekrulebis gaformeba, romelic uzrunvelyofda 

orive mxarisaTvis metnaklebad misaReb samarTlebriv reJims 

da amave dros ar gavrceldeboda arawevr saxelmwifoebze 

(da maT rezidentebze).27 aseTi xelSekrulebebis gaformebis 

iniciatorebad kvlav saerTaSoriso vaWrobis lideri sax-

elmwifoebi gamovidnen. dekolonizaciis procesis dawyebis 

Semdeg, didi britaneTi cdilobda ar gaeSva axlad warmoSo-

bil saxelmwifoebTan Sesabamisi xelSekrulebebis gaformebis 

Sansi da kvlav SeenarCunebina msoflio lideris poziciebi. 

aRniSnulis saukeTeso magaliTia  megobrobisa da vaWrobis 

xelSekrulebebi samxreT amerikaSi warmoSobil damoukidebel 

saxelmwifoebTan, kolumbiasTan (1825) da urugvaisTan (1842).28 

1919 wlis Semdeg aSS-m SeumuSava xelSekrulebaTa mTeli wye-

ba megobrobis, vaWrobisa da sazRvao mimosvlis Sesaxeb, ro-

melic saerTaSoriso investiciebis dacvis saxelSekrulebo 

regulirebis axal etapad iTvleba.29

1917 wlis komunistur gadatrialebamde saerTaSoriso samar-

Tlis doqtrina da praqtika naklebad amaxvilebda yuradRebas 

investiciebis dacvaze. ucxoelis sakuTrebis dacvis sakiTxis 

mowesrigebisas me-19 saukunis saerTaSoriso xelSekrulebebi 

investiciebis xelSewyobis avtonomiur samarTlebriv reJims 

ar qmnis da sakmarisad miiCnevs Sesabamisi saxelmwifos Sida 

kanonmdeblobaze miTiTebas.  amis magaliTad xSirad mohyavT 

aSS-sa da Sveicarias Soris 1850 wels dadebuli saerTaSori-

so xelSekruleba. igulisxmeboda, rom darRvevis SemTxvevaSi 

Sida kanonmdebloba uflebis dasacavad da mis aRsadgenad ab-

soluturad sakmarisi iyo.30 

27  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.3-4.
28  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.5.
29  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.6.
30  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
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1868 wels gamoqveynebul SromaSi argentineli31 iuristi Car-
los Calvo erT-erTi pirveli Seexo avtonomiuri dacvis stand-

artis arsebobis aucileblobas da aRniSna, rom saxelmwifos 

mxolod im SemTxvevaSi unda mieces ucxoelis sakuTrebis dac-

vis Sesustebis SesaZlebloba, Tu is sakuTar rezidentebTan 

mimarTebaSic igives gaakeTebs.32 

Calvo-s doqtrina mimarTuli iyo imisaken, rom ucxoelebs, 

romlebic sakuTrebas flobdnen ganviTarebad qveynebSi, ar 

esargeblaT diplomatiuri privilegiebiT da ar hqonodaT 

saerTaSoriso marTlmsajulebisaTvis mimarTvis ufleba. 

amave dros, Calvo-s da misi mimdevrebis mizani iyo ar daeSvaT 

iaraRis diplomatiis33 gamoyeneba. mogvianebiT es doqtrina 

naklebad aqtualuri gaxda. Elihu Root 1910 wels werda: `arse-

bobs samarTlianobis, marTlmsajulebis standarti, romelic 

fundamenturia da saerToa yvela civilizebuli saxlemwi-

fosaTvis. nebismieri piroba, romlis Tanaxmadac saxelmwifo 

Tavisi moqalaqeebis msgavsad icavs ucxoelebs, unda akmayo-

filebdes am standarts. Tu romelime saxelmwifo ar icavs am 

standarts da misi moqalaqeebi mainc arian valdebulni Seas-

rulon kanonis moTxovnebi, arc erTi sxva saxelmwifo ar aris 

valdebuli daeTanxmos amas da CaTvalos ucxo saxelmwifos 

Second Edition, `Oxford University Press,~  Oxford, 2012., p.1.
31  bedis ironia da saintereso damTxvevaa, rom swored argentnieli 

iuristi dgas saerTaSoriso sainvesticio samarTlis saTaveebTan. sain-

vesticio davebis saerTaSoriso centris statistikis mixedviT, argeni-

tina absoluturi Cempionia im saxelmwifoebs Soris, romlebsac inves-

torebi yvelaze xSirad uCivian.

32  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.1.
33  iaraRis diplomatia (gunboat diplomacy) molaparakebis Zalis demon-

strirebiT warmoebis strategiaa. am strategias  politikuri da samx-

edro TvalsazrisiT Zlieri saxelmwifoebi mecxramete saukunis meore 

naxevarsa da meoce saukunis dasawyisSi sakmaod xSirad mimarTavdnen. 

dasaxelebaSi samxedro gemebis xseneba imiT iyo ganpirobebuli, rom ev-

ropuli qveynebi, awarmoebdnen ra molaparakebas e.w. `mesame samyaros~ 

saxelmwifoebTan, xSirad sakuTar flots molaparakebis mxaris terito-

riul wylebSi Seiyvandnen xolme, raTa Zalis demonstrireba moexdinaT 

da eiZulebinaT partniori daTanxmebuliyo misTvis arc Tu saxarbielo 

pirobebze.
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aseTi moqmedeba misi moqalaqeebisadmi saTanado mopyrobad~.34 

ruseTis revoluciis Semdeg Calvo-s doqtrina dramatulad 

aqtualuri kidev erTxel gaxda. samagaliTo procesad iqca 

arbitraJis gadawyvetileba Lena Goldfi elds saqmeze. arbitraJma 

sabWoTa kavSirs daakisra kompensaciis micema investorisaT-

vis, romlis qonebis CamorTmeviTac saxelmwifo usafuZvlod 

gamdidrda.35

Semdegi nabiji da axali precedenti investiciebis saerTa-

Soriso dacvis TvalsazrisiT iyo 1938 wels meqsikis mier ga-

zisa da agararul seqtorSi arsebuli amerikuli investici-

ebis eqspropriacia. am faqtTan dakavSirebiT amerikis saxelm-

wifo mdivanma (Cordell Hull) sayovelTaod cnobili Ria werili 

miswera Tavis meqsikel kolegas. werilSi aRniSnuli iyo, rom 

saerTaSoriso samarTali ar krZalavs ucxoelTa qonebis 

eqspropriacias, mxolod `swrafi adekvaturi da efeqturi 

kompensaciis~36 pirobebSi. meqsikuri pasuxi Seicavda Calvo-s 
doqtrinaze gamoxmaurebas da miTiTebas im davaze, romelic 

yofil metropoliebsa da maT Zvel koloniebs Soris XX sau-

kunis pirvel naxevarSi warmoiSva.37

c) sainvesticio samarTali meore msoflio omis Semdeg 

gansxvavebuli precedentebis arsebobis miuxedavad, saerTa-

Soriso samarTalSi nelnela naklebad sadavo da aRiarebuli 

gaxda wesi, romlis Tanaxmadac, saxelmwifos mxridan ucxoe-

lis mimarT Sesabamisi zomebis gamoyeneba swored saerTaSor-

iso normebis meSveobiT unda momxdariyo. es normebi benefi-

ciari saxelmwifos Sida marTlwesrigisagan damoukidebeli 

(avtonomiurni) unda yofiliyo. am wess minimaluri saerTa-

34  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.1.
35  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.2.
36  prompt adequate and effective.
37  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.2.
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Soriso standarti38 uwodes.39

1957 wels cnobili germaneli bankiri Hermann Josef Abs gamo-

dis iniciativiT Seiqmnas universaluri saerTaSoriso xelSek-

ruleba, romelic daicavs ucxoelTa sakuTrebas beneficiari 

saxelmwifoebis TviTnebobisagan. es winadadeba aseve iTval-

iswinebda ucxoelis sakuTrebis dacvasTan dakavSirebuli 

davebis ganxilvas neitraluri saarbitraJo tribunalis 

mier, romelsac saSualeba eqneboda gaeuqmebina saxlmwifos 

ukanono aqtebi da damrRvevis winaaRmdeg ekonomikuri san-

qciebi daewesebina. germaneli bankiri am saerTaSoriso xelSek-

rulebis uklebliv yvela saxelmwifoze iZulebiT gavrcele-

bas moiTxovda. es winadadeba ekonomikuri ganviTarebisa da 

TanaSromlobis organizaciis40  farglebSi muSavdeboda da 

cxadia, mas universalurobaze pretenzia ver eqneboda. ini-

ciativa ver ganxorcielda.41

germaneli bankiris warumatebeli mcdeloba Sansad iqca 

msoflio bankis generaluri mdivnis, aaron broxesisaTvis. 

broxesi mixvda, rom ucxoelis sakuTrebis dacvasTan daka-

vSirebul arsebiT sakiTxebze SeTanxmeba da globaluri kon-

sensusis Sansi ganviTarebuli da ganviTarebadi saxelmwifoe-

bis poziciebis radikalurobis gamo TiTqmis ar arsebobda. 

aRniSnulis gaTvaliswinebiT broxesma msoflio bankis egidiT 

saxelmwifoebs SesTavaza SeeqmnaT sainvesticio davebis ganx-

ilvis efeqturi meqanizmi, rogorc avtonomiuri procedu-

ra da uari eTqvaT arsebiTi sakiTxebis Sesaxeb diskusiaze. 

es iniciativa erTi SexedviT arabunebrivad gamoiyureboda. 

Cndeboda kiTxva, ra azri SeiZleba hqonoda davis ganxilvis 

proceduraze SeTanxmebas, Tu ar iarsebebda erTiani Tama-

Sis wesebi, romlis mixedviTac davis ganxilvis am organos 

gadawyvetilebis gamotana SeeZleboda. broxesma SeZlo daes-

abuTebina, rom am TiTqos da logikur kiTxvaze pasuxis Zieba 

38  International Minimum Standard.
39  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.3.
40  OECD – Organizaion for Economic Co-operation and Development. www.oecd.org
41  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.8.
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arc savaldebulo iyo da verc produqtiuli da sasargeblo 

iqneboda. axalma koncefciam (`Procedure before substance~) maleve 

daamtkica ideis siswore. 1965 wlis vaSingtonis konvencia 

swrafad Sevida ZalaSi. davis ganxilvis formatma, rac saa-

rbitraJo ganxilvaSi mxolod investorisa da saxelmwifos 

monawileobas gulisxmobda, SeZlo sainvesticio davebis de-

politizacia da maqsimalurad gamoricxa ori an meti saxelm-

wifos saerTaSoriso uTanxmoebaSi CarTvis safrTxe.42

meore msoflio omis Semdeg dekolonizaciis procesis gaaq-

tiurebasTan erTad `mesame samyarosa~ da ganviTarebul qvey-

nebs Soris ocxoelis sakuTrebis CamorTmevasTan dakavSire-

buli uTanxmoeba gamwvavda. brZolis asparezad axlad Seqme-

nili gaeros generaluri ansamblea iqca, sadac ganviTarebad 

qveynebs xmaTa umravlesoba hqondaT. kompromiss 1962 wels 

miaRwies. generaluri asambleis rezoluciaSi43 Caiwera, rom 

eqsporopriaciis SemTxvevaSi kompensacia unda yofiliyo `sa-

Tanado da Sesabamisi.~ am rezoluciiT uaryofili iqna ro-

gorc Calvo, aseve Hull doqtrina da upiratesoba Sualedur 

variants mieniWa.44 

garkveuli Zvrebis miuxedavad, investiciebis saerTaSoriso 

regulireba da Sesabamisi praqtika sakmaod nela viTardebo-

da. 1970 wels miRebul erT-erT gadawyvetilebaSi45 marTlm-

sajulebis saerTaSoriso sasamarTlom46 miuTiTa, rom inves-

ticiebis intensiuri zrdis miuxedavad, praqtikam ver SeZlo 

saerTaSoriso sainvesticio samarTlis mniSvnelovani princi-

pebis kristalizacia.47

konfliqti ganviTarebad da ganviTarebul samyaros Soris 

42  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.9.
43  GA Resoluton 1803.
44  `Appropriate Compensation~  Dolzer, Rudolf; Schreuer, Christoph; Principles of In-
ternational Investment Law, Second Edition, `Oxford University Press,~  Oxford, 2012., 
p.4.  
45  Case Concerning the Barcelona Traction, Light and Power Company LTD, Judgment 
of 5 February 1970, ICJ Reports(1970) 3,47)
46  International Court of Justice – ICJ   www.icj-cij.org
47  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.11.
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ar amowurula da Tavis piks 1974 wels miaRwia, rodesac nav-

Tobis eqsportiorma qveynebma warmatebiT SeZles dasavle-

Tis boikotireba. amas navTobze fasebis arnaxuli zrda da 

laTinuri amerikis saxelmwifoebSi ekonomikuri Tavisuflebis 

gaZliereba mohyva. dadginda, rom saxelmwifos upirobod aqvs 

ucxoelis sakuTrebis eqspropriaciis ufleba saTanado da Se-

sabamisi kompensaciis pirobiT. Sesabamisoba ganisazRvreba ben-

eficiari saxelmwifos Sida regulirebebis gaTvaliswinebiT. 

Tu kompensaciis odenoba sadavoa, is unda gadawydes benefi-

ciairi saxelmwifos marTlmsajulebis mier am saxelmwifoSi 

dadgenili wesiT, garda im SemTxvevisa, rodesac mxareebi da-

vis gadawyvetis sxva saSualebebze nebis Tavisufali gamov-

lenis safuZvelze SeTanxmdebian. am ukanasknel SemTxvevaSi 

daculi unda iyos yvela monawile saxelmwifos Tanxmobisa da 

davis gadawyvetis saSualebis Tavisuflad arCevis principi.48

1960-iani wlebis warumatebeli mcdelobis Semdeg evropis 

ganviTarebisa da TanamSromlobis organizaciam 1995 wlidan 

investiciebis maregulirebeli mravalmxrivi saerTaSoriso 

SeTanxmebis49 SemuSavebis mizniT muSaoba kvlav ganaaxla. Ziri-

Tad samuSao bazad ormxrivi sainvesticio xelSekrulebebi 

airCies. 1998 wels proeqtma metnaklebad dasrulebuli saxe 

miiRo. masSi aRwerili iyo ukve SeTanxmebuli sakiTxebi, da 

aseve is Temebic, rac jer kidev debatebis sagnad rCeboda. 

muSaobis gagrZelebas xels uSlis is garemoeba, rom evro-

pis ganviTarebisa da TanamSromlobis organizacia ZiriTadad 

kapitalis eqsportiori qveynebis gaerTianebaa. ganviTarebadi 

saxelmwifoebi am organizaciis formatiT SemuSavebuli Se-

Tanxmebis proeqtis momavals skeptikurad uyureben.50 

cxadia, aseTi regulireba ucxoel investorebs damSvidebis 

saSualebas ver miscemda. krizisuli periodi sabWoTa kavSiris 

daSlamde da Sesabamisad sakuTrebis socialisturi gagebis 

srul kraxamde gagrZelda. amis Semdeg mTelma msofliom 

48  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012, p.4. 
49   Multilateral Agreement on Investment (MAI).
50  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.10.
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aRiara kerZo seqtoris roli ekonomikis ganviTarebaSi, rac 

araerT saerTaSoriso aqtSi aRiniSna kidec. investiciebis 

mniSvnelobis aRiarebas mohyva ormxrivi sainvesticio xelSek-

rulebebis manamde arnaxuli talRa. Tu adre aseTi xelSek-

rulebebi ZiriTadad ganviTarebul da ganviTarebad saxelm-

wifoebs Soris ideboda, erTmaneTs Soris urTierTobebSi in-

vesticiebis dacvis garantiebis Seqmna ganviTarebadma saxelm-

wifoebmac daiwyes.51

investiciebis dacvis sferoSi mravalmxrivi saerTaSori-

so xelSekrulebis SemuSavebis saqmeSi aseve mniSvnelovania 

msoflio savaWro organizaciis52 roli, romelic XX saukunis 

90-iani wlebidan gaaqtiurda. am organizaciis farglebSi Se-

muSavebulma saerTaSoriso SeTanxmebam53 scada Seemcirebina 

iseTi barierebis ricxvi, romlebic globaluri da liberal-

uri saerTaSoriso vaWrobis reJims xels uSlis. magaliTad, 

saerTaSoriso xelSekrulebis erT-erTi mizania Seamciros 

an saerTod gaaneitralos Sida regulirebebi, romlebic in-

vestorebs avaldebuleben ama Tu im produqciis damzadebi-

sas upiratesad Sida nedleuliT isargeblon. 2004 wlidan 

msoflio savaWro organizaciis egidiT investiciebis dacvis 

saerTaSoriso regulireba kvlav aqtualuri gaxda.54 msoflio 

savaWro organizaciis mandatis da rolis miuxedavad, saxelm-

wifoTa umravlesoba mainc skeptikurad uyurebs investici-

ebis dacvis universaluri regulirebis sakiTxs. aseT pozi-

cias dRemde afiqsirebs indoeTi da brazilia.55 

5. investiciebi da globaluri ekonomika 

investiciebis da globalizaciis saerTaSoriso da urTierT-

51  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012, p.5.  
52  WTO –World Trade Organization www.wto.org
53  TRIMS – Agreement on Trade Related Investment Measures. http://www.wto.org/
english/docs_e/legal_e/18-trims.pdf
54  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.10.
55  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.11.
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dakavSirebul konteqstSi ganxilva yovelTvis dadebiTad ar 

aris Sefasebuli. magaliTad, Cexma profesorma aleqsandre 

beloglavekma  rusul enaze gamoqvenebul monografias56 

waumZRvara me-19 saukunis cnobili Cexi mwerlis frantiSek 

palackis sityvebis Semdegi perifrazi: `Cven briuselam-

dec vcxovrobdiT da cxovrebas briuselis Semdegac ga-

vagrZelebT.~ Tu gaviTvaliswinebT, rom Cexma mweralma ms-

gavsi ram Tqva avstria-ungreTis imperiis farglebSi Cexebis 

TviTgamorkvevisaTvis brZolasTan dakavSirebiT (`Cven vcxov-

robdiT avstriis imperiamde da cxovrebas mis merec ga-

vagrZelebT~), naTeli gaxdeba, rom profesori radikalurad 

negatiurad aris ganwyobili evrokavSiris mcdelobis mimarT 

- moaxdinos investiciebis sakiTxis globaluri regulireba 

da amiT erTiani evropuli midgomis Camoyalibebas miaRwios. 

yvelas ar sjera rom briuseli am sakiTxSi namdvilad warmate-

buli iqneba. 

globalizaciasTan dakavSirebuli debatebi sami ZiriTadi mo-

sazrebis momxreebs Soris mimdinareobs. hiperglobalistebi 

miiCneven, rom aucilebelia nebismieri zRvris waSla saer-

TaSoriso transnacionaluri da lokalur movlenebs (maT 

Soris investiciebs) Soris. maTi ideaa saerTaSoriso bazris 

sruli deregulacia da Tavisufali savaWro da sainvesticio 

urTierTobebis ganviTareba yovelgvari SezRudvebis gareSe. 

skeptkosebs miaCniaT rom sxvadasxva obieqturi Tu subieq-

turi movlenebis gamo 1914 wlis Semdeg msoflio ekonomikas 

da gansakuTrebiTi ki warmoebas Zireuli cvlilebebi ar ga-

nucdia, xolo globalizaciaze saubari da hiperglobaliste-

bis mosazreba gadaWarbebulia. da bolos, Sualeduri pozi-

ciis momxreebi: transformacionalistebi (Transformationalists) 
aRiareben globalizaciis rols saerTaSoriso bazris zrdisa 

da ganviTarebis saqmeSi, magram hiperglobalistebis ideas 

lokaluri regulirebebis saWiroebis gaqrobisa da sruli 

deregulaciis Sesaxeb gadaWarbebulad miiCneven. SedarebiT 

ufro martivi da zogadia dayofa imaT Soris, vinc cnobs da 

aRiarebs globalizacias, rogorc movlenas da adekvaturad 

56  Белоглавек, Александр; И. Защита Инвестиций, право европейского союза и 
международное право, `Таксон~, Киев, 2010.
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afasebs mas (globalistebi) da antiglobalistebi, romlebsac 

ar surT aRiareba da yovelgvari meTodebiT protestis CaTv-

liT ewinaaRmdegebian am movlenas.57 

saerTaSoriso investiciebis da globalizaciis urTierTq-

medeba ormxrivi procesia da amis uaryofa SeuZlebelia. erTi 

mxriv, globalizacia xels uwyobs materialuri resursebis 

swraf da intensiur moZraobas, xolo meore mxriv, saerTa-

Soriso investiciebis ganuxreli zrda gavlenas axdens glo-

balizaciis procesze da mis momavalze. es aris mocemuloba, 

romelic misadmi negatiuri Tu pozitiuri damokidebulebis 

miuxedavad arsebobs. albaT SedarebiT racionaluri iqneba, 

rogorc saxelmwifoebma, aseve investorebma TavianTi gadaw-

yevtilebebi am faqtis gaTvaliswinebiT miiRon. ramdenic ar 

unda vakritikoT faqti, is mainc sanamdvilis nawilad rCeba. 

kritika faqtebis ignorirebis gamarTlebad ver iqceva.  

B. saerTaSoriso sainvesticio samarTlis wyaroebi  

1. saerTaSoriso sainvesticio xelSekrulebebi 

There is no principle of law of nations more fi rmly established than that 
which entitles the property of strangers, within the jurisdiction of another 

country in friendship with their own to the protection of its sovereign by all 
efforts in his power.58

John Adams

saerTaSoriso sainvesticio xelSekrulebebis raodenoba da 

maTi roli saerTaSoriso urTierTobebSi imdenad swrafad 

izrdeba, rom ukve damoukidebel sainevsticio samarTlebriv 

reJimze saubroben. es reJimi ganimarteba, rogorc im princi-

pebis, normebisa da gadawyvetilebis miRebis procedurebis 

erToblioba, razec konkretuli urTierTobis monawileTa 

57  Muchlinski, Peter; Policy Issues in:  Muchlinski, Peter; Ortino, Federico; Schreuer 
Christoph;(Editors) The Oxford Handbook of International Investment Law, `Oxford 
University Press,~ 2008, p.12-13.
58  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.1. Cited in J.B Moore, A 
digest of International Law, vol 4 (1906) 5.
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globaluri konsesusi arsebobs.59

ormxrivi da mravalmxrivi sainvesticio xelSekrulebebi qm-

nian investiciebis regulirebis saerTaSoriso standarts. am 

xelSekrulebebiT Seqmnili samarTlebrivi regulirebis ben-

eficiari investorebi eqvemdebarebian Sesabamisi saxelmwifos 

Sida kanonmdeblobas, romelic saerTaSoriso xelSekrule-

bebTan erTad icavs maT uflebebsa da interesebs.60 ase iqmneba 

investiciebis dacvis avtonomiuri samarTlebrivi reJimi. es 

xelSekrulebebi ar warmoadgenen xelmomweri saxelmwifoebis 

Sida marTlwesrigis danamatebs da adgens uflebebs, privil-

egiebsa da garantiebs im investorebisaTvis, romlebic Sesa-

bamisi saxelmwifos mier daSvebulni arian mis teritoriaze 

investirebisaTvis. aseTi daSveba investiciis beneficiari sax-

lmwifos kanonmdeblobisadmi morCilebis valdebulebas av-

tomaturad warmoSobs.61 

saerTaSoriso sainvesticio xelSekrulebebis dadeba xan-

grZlivi molaparakebebis Sedegia. am molaparakebaSi orive mx-

ares mkveTrad gamoxatuli interesi aqvs, romelic yovelTvis 

ar Tanxvdeba molaparakebaSi monawile meore mxaris intere-

sebs. ormxriv da mravalxmriv sainvesticio xelSekrulebe-

bze molaparakebebi arsebiTad gansxvavdeba erTmaneTisagan.62 

ukanaskneli pirvelTan SedarebiT gacilebiT kompleqsuri, 

rTuli da droSi gaWianurebuli procesia.63 mravalmxrivi 

saerTaSoriso xelSekrulebebiT investiciebis regulirebas-

Tan dakavSirebuli molaparakebebi TiTqmis yvela formatSi 

59  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.2.
60  Sasson, Monique; Substantive Law in Investment Treaty Arbitration, The Unsettled 
Relationship Between International And Municipal Law, `Wolters Kluwer~, Alphen aan 
den Rijn, 2010, p.XXV.(introduction).
61  Sasson, Monique; Substantive Law in Investment Treaty Arbitration, The Unsettled 
Relationship Between International And Municipal Law, `Wolters Kluwer~, Alphen aan 
den Rijn, 2010, p.200.
62  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.115.
63  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.117.
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interesTa mwvave dapirispirebis fonze mimdinareobs.64  

saerTaSoriso xelSekrulebebi, romlebic investiciebTan da-

kavSirebul sakiTxebs aregulirebs, pirobiTad SeiZleba sam 

jgufad daiyos. 1. ormxirivi sainvesticio xelSekrulebebi. 2. 

ormxirivi ekonomikuri xasiaTis SeTanxmebebi, romelTa mizani 

ar aris uSualod inevsticiebis regulireba, magram Seicaven 

masTan dakavSirebul normebs. 3. investiciebTan dakavSirebu-

li sxva SeTanxmebebi ori an meti saxelmwifos monawileobiT, 

maT Soris mravalmxrivi sainvesticio xelSekrulebebic.65 

investiciebis saerTaSoriso saxelSekrulebo doneze regulire-

bas Tan axlavs molaparakebis procesSi kerZo seqtoris intensi-

uri CarTuloba. gansxvavebiT sxva saerTaSoriso samarTlebrivi 

reJimebisagan, (magaliTad, msoflio savaWro organizaciisagan, 

sadac gadawyvetilebebi mTlianad sajaro xelisuflebis or-

ganoebis mier miiReba), investiciebTan dakavSirebuli SeTanx-

mebebis miRwevis procesi kerZo seqtoris aqtiuri monawileo-

bis gareSe TiTqmis warmoudgeneli gaxda. gaxSirda SemTxvevebi, 

rodesac kerZo seqtoris pozicia gavlenas axdens saboloo 

gadawyvetilebis miRebaze.66 am axal tendencias Tavisi ibieq-

turi Tu subieqturi mizezebi aqvs. investirebas swored kerZo 

seqtoris warmoamdgenlebi axdnen da maT Tavisufal nebazea 

damokidebuli, romel saxelmwifosTan TanamSromlobas airCeven 

ama Tu im proeqtis ganxorcielebisaTvis. msxvili proeqtebis 

ganxorcielebiT dainteresebul saxelmwifoebs isRa darCeniaT,  

kargad Seiswvalon investorebis moTxovnebi Tu molodinebi da 

TavianTi saintvesticio politika (saerTaSoriso xelSekrule-

bebis dadebis CaTvliT) swored am moTxovnebisa Tu molodinebis 

gaTvaliswinebiT aagon. sxva arCevani ar arsebobs. konkurencia 

didia da transnacionaluri biznesi am mdgomareobiT kargad 

sargeblobs. 

64  dawvrilebiT amasTan dakavSirebiT ix. Amarasinha, Stefan, D. Kokott, Ju-
liane; Multilater investment rules revisited, in:  Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
`Oxford University Press,~ 2008, p.120-151.
65  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.1.
66  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.13.
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a) ormxrivi sainvesticio xelSekrulebebi (Bilateral Invest-
ment Treaties-BIT)

ormxrivi sainvesticio xelSekruleba67 efeqturi investirebi-

saTvis erT-erTi aucilebeli, magram arasakmarisi winapiro-

baa.68  xelSekruleba ver Secvlis materialur resursebs, ma-

gram SeuZlia xeli Seuwyos am resursebis efeqtur gamoyene-

bas. rogorc amboben,  ormxrivi sainvesticio xelSekruleba 

xels uwyobs ara kapitalis moZraobas, aramed kapitalis moZ-

raobaze kontrolis efeqtur ganawilebas.69 

pirveli ormxrivi sainvesticio xelSekruleba 1959 wels dai-

do germaniasa da pakistans Soris.70 ormxrivi sainvesticio 

xelSekrulebebi imdenad moqnili da misaRebi formaa saxelmwi-

foebs Soris urTierTobebis regulirebisaTvis, rom sabWoTa 

kavSiric ki (marTalia, Tavisi dasasrulis dasawyisis etapze) 

mas aqtiurad iyenebda. 1989 wels sabWoTa imperiam gaaforma 

Tavisi pirveli ormxrivi sainvesticio xelSekruleba fineT-

Tan da TviTlikvidaciis gamocxadebamde TerTmetamde msgavsi 

xelSekrulebis gaformeba moaswro.71

ormxrivi sainvesticio xelSekruleba ZiriTadad kapitalis 

dacvaze da mis Tavisufal moZraobazea orientirebuli, Tumca 

es xels ar uSlida gegmiuri socialisturi ekonomikis mqone 

saxelmwifoebs, maT Soris  CineTs, eaqtiuraT am mimarTule-

biT da daedoT aseTi xelSekrulbebi.72 es faqtebi ormxrivi 

67  britanuli samarTlebrivi tradicia `ormxrivi sainevsticio xelSek-

rulebis~ nacvlad iyenebs `investicebis dacvisa da xelSewyobis SeTanx-

mebis~  formulas (Investment Promotion and Protection Agreements –IPPA), ro-

melic saTaurad gamotanili dasaxelebis Sinaarsobrivi eqvivalentia.

68  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpreta-
tion, `Oxford University Press~, New York, 2010, p.115.
69  Schlemmer, Engela; C. Investment, Investor, Nationality, and Shareholders, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, `Oxford University Press,~ 2008, p.61.
70  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpreta-
tion, `Oxford University Press~, New York, 2010, p.1.
71  Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Selected 
Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.595.
72  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
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sainvesticio xelSekrulebis sakmaod saintereso da specifi-

kur samarTlebriv bunebaze da mis gansakuTrebul rolze me-

tyvelebs. molaparakebebi aseTi xelSekrulebebis dasadebad 

ver iqneba Tavisufali politikuri mizanSewonilobisa da 

koniunqturis gavlenisagan, Tumca, mas Semdeg, rac mxaree-

bi TamaSis wesebze SeTanxmdebian, xelSekruleba xels uwyobs 

konkretuli sainvesticio davis maqsimalur depolitizacias. 

sainvesticio davis ganxilvis procedura umetes SemTxvevebSi 

konfidencialuria. es aZlevs SesaZleblobas orive mxares 

mSvid garemoSi, politikuri daZabulobis gareSe Seiswavlos 

saqmis garemoebebi da Seafasos Tavisi poziciis Zlieri da 

susti mxareebi. ormxrivi sainvesticio xelSekrulebis ar-

seboba xels uwyobs investirebasTan dakavSirebuli probl-

emuri sakiTxebis profesiul da samarTlebriv sawyisebze da 

ara politikuri mizanSewonilobis mixedviT gadawyvetas, rac 

grZelvadian perspeqtivaSi orive mxarisTvis momgebiania.

ormxrivi sainvesticio xelSekrulebebis gansxvavebulobis 

miuxedavad, mainc SesaZlebelia saerTo tendenciebze saubari. 

magaliTad, TiTqmis yvela maTagani Seicavs preambulas sadac 

xelSemkvreli saxelmwifoebis ZiriTadi miznebia gacxadebu-

li da yvela maTgani iTvaliswinebs investorebisadmi samar-

Tliani da Tanaswori mopyrobis valdebulebas.73 

(1) modeluri regulireba 

kapitalis eqsportiori saxelmwifoebis nawils SemuSavebuli 

aqvs ormxrivi sainvesticio xelSekrulebis modeluri pro-

eqtebi, romlebsac molaparakebis monawile sxva qveynebs sa-

muSao variantis saxiT sTavazoben.74 xelSekrulebis modeli 

ara mxolod xels uwyobs molaparakebis swrafad warmoebas 

da amcirebs xarjebs, aramed fasdaudebel samsaxurs uwevs 

unificirebuli regulirebebis Camoyalibebas. aseTi midgo-

ma  saarbitraJo tribunalebs saSualebas aZlevs ganaviTaron 

vestment Treaties, `Oxford University Press~, Oxford, 2013, p.9
73  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.540.
74  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.14.
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erTgvarovani praqtika da gamokveTon is universaluri prin-

cipebi, rac metnaklebad saerToa investiciebis sferoSi war-

moSobili yvela davisaTvis. ormxrivi sainvesticio xelSek-

rulebis modelis SemuSaveba da misi SeTavazeba sxva saxelm-

wifoebisaTvis SesaZleblobas iZleva Sefasdes SemTavazebeli 

saxelmwifos sainvesticio politika, misi pozicia molapara-

kebaSi da dadgindes, ramdenad xSirad midis es saxelmwifo 

kompromisze modelSi miTiTebuli normebis formulirebis 

Secvlis TvalsazrisiT. am garemoebebis Sefaseba da maTi Se-

jereba saarbitraJo tribunalebisa Tu sasamarTloebis praq-

tikasTan konkretuli saxelmwifos sainvesticio politikis 

srulyofili Sefasebis SesaZleblobas iZleva. 75

ormxrivi sainvesticio xelSekrulebis modeli pirvelad ger-

maniam SeimuSava 1960 wels. amis Semdeg modeli permanentuli 

gadaxedvis da daxvewis procesSia.76 germanuli midgoma inves-

ticiebTan erTad sxva sakiTxebis regulirebis maqsimaluri 

gamoricxvis momxrea. igi emsaxureba investirebasTan dakav-

Sirebuli sakiTxebis SeZlebisdagvarad amomwuravad mowes-

rigebas, raTa ar moxdes misi aRreva sxva, Tundac mosazRvre 

TemebTan.77 meore didi evropuli saxelmwifo - safrangeTi 

meoce saukunis meore naxevridan cdilobda gaeformebina ise-

Ti ormxrivi sainvesticio xelSekrulebebi, romelic saSuale-

bas miscemda frangul kapitals SeeRwia da damkvidrebuliyo 

meore xelSemkvrel saxelmwifoSi. daaxloebiT XX saukunis 70-

iani wlebis bolodan midgoma Seicvala. daiwyo iseTi xelSek-

rulebebis gaformeba, romelic gamoricxavda msagvs cal kar-

Si TamaSs da xels uwyobda investirebas rogorc erTi, aseve 

meore saxelmwifos fizikuri da iuridiuli pirebis sasarge-

blod.78 ormxrivi sainvesticio xelSekrulebebis modelebis 

75  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.2.
76  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentaries 
on Selected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.295.
77  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentaries 
on Selected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.301.
78  Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, `Oxford University Press~, Oxford, 
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SemuSaveba da maTi SeTavazeba danarCeni msofliosaTvis ar 

aris mxolod ekonomikurad Zlieri saxelmwifoebis privile-

gia. latvia iTvleba saukeTeso magaliTad, Tu rogor SeuZlia 

saTanado gamocdilebis da tradiciebis ar mqone, ekonomiku-

rad arc ise stabilur qveyanas iyos warmatebuli ormxirivi 

da mravalmxrivi sainvesticio xelSekrulebebis gaformebis 

saqmeSi. latvias 2013 wlis mdgomareobiT 47 saxelmwifosTan 

aqvs gaformebuli aseTi xelSekruleba, da ukve `moaswro~ in-

vestorebTan warmoebuli ramdenime davis wageba.79

rogorc wesi, ormxrivi sainvesticio xelSekrulebis mod-

elebi ama Tu im normis mxolod erT versias Siecaven xolme, 

romelic SeiZleba saxelmwifoebs Soris molaparakebaSi me-

tad an naklebad Seicvalos. gansxvavebulia britanuli mid-

goma. ormxrivi sainvesticio xelSekrulebis britanuli mod-

elis me-8 muxli or versias moicavs. maTgan erTi upiratesad 

rekomendirebulia,80 xolo meore alternativis saxiT aris 

Camoyalibebuli,81 Tumca praqtika adasturebs rom gamoy-

enebis TvalsazrisiT upirobod lideri versia ar gamokveTi-

la.82 nebismier SemTxvevaSi  es mxolod iuridiuli teqnikis 

sakiTxia da britanelebi am SemTxvevaSic originalobis tradi-

cias ar Ralatoben.

ormxrivi sainvesticio xelSekrulebebis modelebis siuxvis 

miuxedavad, erTiani standarti, romelic SeiZleba sainves-

ticio xelSekrulebebis mimarT gamoviyenoT, ar arsebobs. 

saxelmwifoebs Tavisuflad SeuZliaT TavianTi miznebidan 

gamomdinare investirebasTan dakavSirebuli sakiTxebi daa-

reguliron xelSekrulebiT, romelic aseve SeiZleba exebodes 

sxva sakiTxebsac. am mxriv raime SezRudva ar arsebobs da 

2013, p.251.
79  Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.425.
80  Preferred Version
81  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, `Oxford University Press~, 
Oxford, 2013, p.743.
82  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, `Oxford University Press~, 
Oxford, 2013, p.744.
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yvelaferi xelSekrulebis monawile saxelmwifoebis politi-

kazea damokidebuli.83

ormxrivi sainvesticio xelSekrulebis modelis SemuSaveba 

ar gulisxmobs saxelmwifos valdebulebas daafiqsiros xis-

ti pozicia da molaparakebis procesSi uari Tqvas ama Tu im 

formulirebis Secvlaze. magaliTad, ormxrivi sainvesticio 

xelSekrulebis rusuli modeli xSir SemTxvevaSi Zalian gan-

sxvavdeba sxvdasxva saxelmwifoebTan gaformebuli moqmedi 

saerTaSoriso xelSekrulebebisagan,84  Tumca es Cveulebriv 

movlenad unda miviCnioT. 

modeluri regulirebis arseboba panacea ar aris. saxelmwifo-

Ta nawili mis gareSec aRwevs StambeWdav Sedegebs. magaliTad, 

Sveicaria xelmowerili da ZalaSi Sesuli ormxrivi sainvesti-

cio xelSekrulebebis raodenobis mixedviT liderebs Sori-

saa, Tumca e.w. modeluri xelSekrulebiT ar sargeblobs.85 

investiciebis regulirebis erT-erT liders - latvias aseve 

ar aqvs oficialurad gamoqveynebuli ormxrivi sainvesticio 

xelSekrulebis modeli. dokumenti, romelic araforamlurad 

cnobilia, rogorc modeluri, bolos 2009 wels ganaxlda.86 

(2) Sinaarsi 

investoris gadawyvetileba Sevides misTvis manamde ucnobi 

qveynis bazarze,  ucxo moedanze da  ucnob mowinaaRmdeges-

Tan gamarTul orTabrZolas hgavs. asparezobaSi srulfa-

sovani monawileobisaTvis sul mcire eqvsi winapiroba mainc 

unda iyos daculi: 1. aTleti darwmunebuli unda iyos, rom 

TamaSis wesebis Tanaxmad, mas aqvs ufleba miiRos monawileoba 

turnirSi. (Access); 2. aTleti darwmunebuli unda iyos, rom 

TamaSis wesebi winaswar iqneba cnobili da saboloo Sedegic 

83 Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentaries 
on Selected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.301.
84  Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Selected 
Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.620.
85  Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.659.
86  Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.433.
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am wesebis gaTvaliswinebiT dadgeba (Reasonableness); 3. aTlets 

unda hqondes garantia, rom TamaSis wesebi uSualod Tama-

Sis dawyebis Semdeg ar Seicvleba; (Security) 4. aTleti darw-

munebuli unda iyos, rom moTamaSeebisadmi damokidebuleba 

Tanaswori iqneba da  TamaSis ganmavlobaSi ar Seicvleba (Non-
discrimination); 5. aTlets unda hqondes garantia, rom wesebs 

TamaSis dawyebamde srulyofilad da keTilsindiserad  gaac-

noben (Transparency); da 6. aTleti darwmunebuli unda iyos, 

rom TamaSs daakvirdeba da Seafasebs miukerZoebeli msaji. 

(Due Process). CamoTvlili eqvsi principi didi xania miCneulia 

ormxrivi sainvesticio xelSekrulebis umTavres da fuZemde-

blur principad87 da mis ZiriTad Sinaars  gansazRvravs.88

xelSekrulebebis absoluturi umravlesoba mcire mocu-

lobisaa (mocavs daaxloebiT TxuTmetamde muxls) da sami 

nawilisagan Sedgeba. rogorc wesi, pirveli nawili moicavs 

ganmartebebs. aq ZiriTadad mocemulia `investorisa~ da `in-

vesticiis~ cnebebi. meore nawili iTvaliswinebs investiciebis 

dacvis ZiriTad standartebTan dakavSirebul regulirebebs. 

am nawiliT awesrigeben iseT sakiTxebs, rogoricaa:  samar-

Tliani da Tanaswori mopyroba, sruli dacva da usafrTxoe-

ba, diskriminaciis akrZalva, investoris dacvis erovnuli da 

upiratesi xelSewyobis reJimebi, eqspropriaciisagan damca-

vi normebi da likviduri saxsrebis Tavisufali trnasferis 

ufleba.89 ormxrivi sianvesticio xelSekrulebis rusuli 

modeli likviduri aqtivebis transferis winapirobad inves-

toris mier sagadasaxado valdebulebebis srulad Sesrule-

bas asaxelebs. Tavisufali transferi vrceldeba ara mxolod 

uSualod investiciebze, aramed investiciidan miRebul mo-

gebasa da Semosavlebze.90 britanuli modeli aseve icavs in-

vestoris mier likviduri aqtivebis Tavisuflad konverta-

87  Vandevelde, Kenneth; J. Bilateral Investment Treaties History, Policy and Interpreta-
tion, `Oxford University Press~, New-York, 2010, p.2.
88 Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpreta-
tion, `Oxford University Press~, New York, 2010, p.1
89  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.13.
90  Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Selected 
Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.613.
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ciis da transferis uflebas gamoyenebas.91 saxelmwifos mier 

Tanxis konvertaciasa da transferze SezRudvebis daweseba 

sajaro interesis dacvis aucileblobiT unda iyos gamowveu-

li. xelSemkvreli saxelmwifo valdebulia acnobos meore 

mxares aseTi SezRudvebis Sesaxeb da miawodos informacia, 

rodisTvis igegmeba maTi gauqmeba.92 xelSekrulebebis nawili 

iTvaliswinebs daTqmas, romlis Tanaxmadac, investorebis 

saqmianobasTan dakavSirebuli nebismieri cvlileba ar iqceva 

savaldebulod, sanam investors ar miecema saSualeba gamoTq-

vas Tavisi azri axal regulirebebTan dakavSirebiT.93

ormxrivi sainvesticio xelSekrulebebis moqmedeba xSirad 

aris SemosazRvruli konkretuli vadiT. es vada 10 wlis far-

glebSi meryeobs, Tumca xelSekrulebebi maTi ganusazRvre-

li vadiT gagrZlebis SesaZleblobasac iTvaliswinebs. sakma-

od gavrcelebuli mowesrigebis Tanaxmad, saxelmwifos aqvs 

ufleba calmxrivad Sewyvitos xelSekruleba meore mxarisaT-

vis Setyobinebis da eqvsTviani vadis dacvis pirobiT.94

ormxrivi sainvesticio xelSekrulebis araformaluri lat-

viuri modeli iTvaliswinebs uflebamonacvleobis SesaZle-

blobas. rodesac saxelmwifo unazRaurebs Tavis rezident 

fizikur, an iuridiul pirs meore xelSemkvreli saxelmwifos 

mier miyenebul zians, pirvel saxelmwifos da mis konkre-

tul organos, romelzec uflebamonacvleobis ZaliT gada-

dis uflebebi da movaleobebi, aqvT sruli ufleba moiTxo-

von investiciis beneficiari saxelmwifosgan yvelaferi, risi 

moTxovnis uflebac investors eqneboda. gadacemuli ufle-

bebi da movaleobebi SeiZleba ganxorcieldes mxolod gadace-

mis momentisaTvis arsebuli moculobiT, da saxelmwifos ar 

91  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, `Oxford University Press~, 
Oxford, 2013, p.738.
92  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, `Oxford University Press~, 
Oxford, 2013, p.740.
93  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpreta-
tion, `Oxford University Press~, New York, 2010, p.401.
94  Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, `Bruylant~, 
Brussels, 2009, p.623.
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aqvs ufleba imaze meti moiTxovos meore saxelmwifosagan, vi-

dre es SesaZlebeli iqneboda investoris mier sarCelis ward-

genis SemTxvevaSi.95 uflebamonacvleobis standartul muxls 

ormxrivi sainvesticio xelSekrulebis rusuli modelic Sei-

cavs.96 britanuli modeli sxva modelebTan SedarebiT deta-

lurad aregulirebs im uflebebsa da movaleobebs, romelic 

SeiZleba sainvesticio urTierTobebSi (ZiriTadad ki davaSi) 

uflebamonacvleobas mohyves.97

moqmedi ormxrivi sainvesticio xelSekrulebebi naklebad 

Seicaven miTiTebas adamianis uflebaTa saerTaSoriso samar-

Tlis fuZemdeblur aqtebze. arsebobs mosazreba, rom aseTi 

miTiTebis arseboba momavalSi gasaformebel xelSekrulebebSi 

xels Seuwyobs arbitrebis mier orientirebis sworad gansaz-

Rvras da davis samarTlianobis maRali standartiT gadawyve-

tas. aRiarebuli ZiriTadi uflebebis sainvesticio xelSek-

rulebebSi gadmowera aucilebeli ar aris. savsebiT sakmari-

si iqneba, Tu xelSemkvreli mxareebi calsaxad da araoraz-

rovnad miuTiTeben im fuZemdeblur saerTaSoriso aqtebze, 

romlebic ukve arsebobs.98 adamianis uflebaTa saerTaSoriso 

samarTlisagan gansxvavebiT, romelic gamoricxavs subieqtis 

mier ZiriTad uflebebze uaris Tqmas, saerTaSoriso sainves-

ticio samarTali ar arTmevs investors uflebas uari Tqvas 

ormxrivi sainvesticio xelSkerulebiT misTvis miniWebuli 

uflebebisa Tu garantiebis gamoyenebaze.99

95  Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.453.
96  Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Selected 
Model Investment Treaties, `Oxford University Press~, Oxford, 2013, p.613.
97  dawvrilebiT amasTan dakavSirebiT ix. Brown, Chester; Sheppard, Audley; 
United Kingdom, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.747.
98  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.525.
99  Diehl, Alexandra; The Core Standard of International Investment Protection, `Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.543.
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(3)  interpretacia

(a) interpretaciis problemis arsi 

ormxrivi sainvesticio xelSekrulebebis interpretaciis gan-

sakuTrebuli mniSvneloba eWvis qveS arasdros damdgara. Sei-

Zleba iTqvas, rom es aris cocxali procesi, romelic aras-

dros sruldeba da yoveli axali SemTxvevis wyalobiT axal 

mniSvnelobas iZens. xelSekrulebaTa umravelesobis lakonuri 

formulirebis gaTvaliswinebiT, intepretaciis konkretuli 

kriteriumebisa da standartebis arseboba teqstis Sedgenaze 

aranakleb mniSvnelovania.  

ormxrivi sainvesticio xelSekrulebebis intepretaciisas 

erT-erTi umniSvnelovanes faqtorad enis sakiTxi gvevlineba. 

swor (konteqstualur, Sinaarsis sworad gadmocemaze foku-

sirebul) Targmans zogjer gadamwyveti mniSvneloba aqvs.100 

xSirad ormxrivi sainvesticio xelSekrulebebi erTi cnebis 

aRsaniSnavad gansxavebul terminebs an sityvaTa SeTanxme-

bebs iyenebs, rac ganmartebas arTulebs.101 am dros normis 

Semfardebels sWirdeba gacilebiT meti dro, rac mouqnels 

xdis da aZvirebs saboloo Sedegs. amitom terminologiuri 

sizuste aseTi xelSekrulebebis savaldebulo da aucilebel 

maxasiaTeblad unda CaiTvalos. 

samarTlebrivi konfliqtis daregulirebisas gadamwyveti 

mniSvneloba aqvs arbitris, an mosamarTlis diskreciul ufle-

bamosilebas - normis bundovanebis, gaurkvevlobis an saer-

100  ormxrivi sainvesticio xelSekrulebis franguli modeli iyenebs 

sityvaTSeTanxmebas ~just et equitable~ rasac inglisurad Targmnian ro-

gorc ~Fair and Equitable~ rogorc am xelSekrulebis frangi komentato-

rebi aRniSnaven, ~just~ frangul enaSi sxvadasxva konteqstSi gamoiyeneba 

da yovelTvis ar niSnavs imas, rasac inglisur enaze ~Fair~ gamoxatavs. 

Tumca, am konkretul SemTxvevaSi Targmani sworia, radgan aRniSnavs im 

instituts, romelic mTel msoflioSi cnobilia, rogorc ~Fair and Equita-
ble Treatment.~ Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, `Oxford University Press~, 
Oxford, 2013, p.259.
101  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.194. 
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Tod ararsebobis pirobebSi ar Tqvas uari saboloo verdiqtis 

gamotanaze da Tavis Tavze aiRos pasuxismgebloba. davis 

gadamwyveti pirisaTvis aseTi diskreciis miniWebas imdenive 

mizezi SeiZleba hqondes, ramdenic samarTlebrivi sistemis 

arasrulyofilebas aqvs. ena yovelTvis ver axerxebs zustad 

gasagebad da erTmniSvnelovnad asaxos sasurveli Sedegi; dis-

kreciuli uflebamosileba gamoiyeneba maSin, rodesac sax-

ezea garemobebi, romelTa gaTvaliswinebac SeuZlebeli iyo; 

amas emateba saTanado codnisa  da gamocdilebis ararseboba; 

konkretuli saxelSekrulebo regulirebis bundovaneba da 

a.S. mosamarTlis/arbitris diskrecia davis gadawyvetisas 

pirdapir aris damokidebuli normis formulirebaze. rac 

ufro abstraqtulia norma, miT ufro maRalia davis gadam-

wyveti piris moqmedebis Tavisuflebis xarisxi (da maSasadame 

pasuxismgeblobac).102 normis Semfardeblis  funqciaa, `aRmo-

aCinos~ konkretuli mowesrigeba, romelic `Tarozea Semodeb-

uli~ da yvelaze metad Tanxvdeba konkretuli davis faqtebsa 

da garemoebebs. Tu `Taroze~ aseTi norma ar aRmoCnda, maSin 

mosamarTles SeuZlia (da valdebulic aris) `Seqmnas~ axali 

norma da ase daareguliros urTierToba. aRmoCenasa da Seqm-

nas Soris zRvris gavleba yovelTvis ver xerxdeba.103

(b) venis konvencia saerTaSoriso xelSekrulebebis Sesaxeb 

ormxrivi sainvesticio xelSekrulebebi saerTaSoriso 

xelSekrulebebis erT-erTi saxea. aqedan gamomdinare, maTze 

srulad vrceldeba is regulirebebi, rac dadgenilia venis 

konvenciiT saerTaSoriso xelSekrulebebis Sesaxeb. magali-

Tad, erT-erT saqmeze104 saarbitraJo tribunalma xazi gausva 

im garemoebas, rom orive mxare iTxovda ormxrivi sainvesti-

cio xelSekrulebis ganmartebas saerTaSoriso xelSekrule-

bebis Sesaxeb venis konvenciis 31 (1) muxlis mixedviT. miTiTe-

buli normis Tanaxmad, `saerTaSoriso xelSekruleba unda 

102  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
`Cambridge University Press,~Cambirdge, 2012, p.8-9.
103  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
`Cambridge University Press,~Cambirdge, 2012, p.12.
104  Simens vs. Argentina
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ganimartos keTilsindisierebis principis dacviT da masSi 

miTiTebuli terminebisaTvis Cveulebrivi mniSvnelobis mini-

Webis pirobiT, konteqstis gaTvaliswinebiT. ganmartebisas 

aseve mxedvelobaSi unda iqnas miRebuli regulirebis sagani 

da TviT xelSekrulebis miznebi.~ tribunalebi mxolod ze-

moaRniSnuliT ar kmayofildebian da miuTiTeben, rom inter-

pretaciisas gasaTvaliswinebelia xelSekrulebis momzadebisa 

da misi dadebis dros arsebuli garemoebebi da mizezebi. das-

abuTebisas am garemoebaTa da mizezTa moxmoba mizanSewonilia 

mxolod im mizniT, rom ganmartebis zemoaRniSnuli meTodebis 

gamoyenebiT miRebuli Sedegebis siswore kidev erTxel Semow-

mdes da dadasturdes.105  nebismier SemTxvevaSi, saerTaSoriso 

sainvesticio samarTlis normis Semfardebeli xelSekrulebis 

sagnisa da misi miznebis dadgenas gverds ver auvlis. miznebis 

identificirebis erT-erTi aRiarebuli meTodia xelSek-

rulebis preambulis, Sinaarsis da misi daniSnulebis kargad 

Seswavla.106 

saerTaSoriso xelSekrulebebis Sesaxeb venis konvencia unak-

lo ar aris, Tumca misi mniSvneloba da sargeblianoba ukve 

damtkicebulia.107

(c) praqtikaze miTiTeba, rogorc interpretaciis meTodi 

ganmartebis kidev erTi meTodi SeiZleba iyos adre miRebul 

gadawyvetilebebze miTiTeba. mTavari problema am meTodis 

gamoyenebisas sainvesticio davebis ganxilvis universaluri 

insitituciuri sistemis ararsebobaa. sainvesticio davebis 

saerTaSoriso centris tribunalebi yoveli konkretuli 

saqmisaTvis iqmnebian da mis dasrulebasaTan erTad arsebo-

basac wyveten. arc erTi tribunali ar aris SeboWili sxva 

105  Noble Ventures vs. Romania citirebulia: Dolzer, Rudolf; Schreuer, Christoph; 

Principles of International Investment Law, Second Edition, `Oxford University Press,~  
Oxford, 2012., p.29. mixedviT.
106  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.29.
107  Saldarriaga, Andrea; Investment Awards and the Rules of Interpretation of the 
Vienna Convention: Making Room for Improvement, in: ICSID Review, Foreign Invest-
ment Law Journal, Volume 28, N1, Spring, 2013, p.215.
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tribunalis mier adre miRebuli gadawyvetilebiT. aseT pi-

robebSi SeuZlebelia erTgvarovani praqtikis ganviTareba, 

rasac, magaliTad, adgili aqvs adamianis uflebaTa evropuli 

sasamarTlos SemTxvevaSi. formaluri TvalsazrisiT legi-

timuri kiTxvebis arsebobis miuxedavad, sainvesticio samarT-

lis normebis interpetacia adre miRebul gadawyvetilebaTa 

analizis safuZvelze saarbitraJo tribunalebis praqtikaSi 

miRebuli da damkvidrebulia.108 

ormxrivi sainvesticio xelSekrulebis ganmarteba erT-erTi 

umniSvnelovanesi sakiTxia sainvesticio davebis saerTaS-

roso centris arbitrebis saqmianobaSi. erTerTi da sakmaod 

gavrcelebuli mosazrebis Tanaxmad, gamoiyeneba ganmarteba, 

romelic yvelaze naklebad zRudavs saxelmwifo suvereni-

tets. rac Seexeba e.w. `investorisaTvis yvelaze xelsayrel 

ganmartebas,~ es yovelTvis saukeTeso gamosavlad ar iTvle-

ba. magaliTad, erT-erTma tribunalma romelsac cnobili Karl 
Heinz Böckstiegel Tavmjdomareobda, pirdapir miuTiTa, rom or-

mxrivi sainvesticio xelSekrulebis aucileblad investoris 

sasargeblod ganmartebis praqtika misaRebi ar aris.109

saarbitraJo tribunalebis umravlesoba adre miRebul 

gadawyvetilebebze miTiTebisas Tavis movaleobad Tvlis 

aRniSnos, rom es miTiTeba sxva arbitrebis saqmianobis re-

zultats misTvis savaldebulod ar aqcevs. gadawyvetilebeb-

Si xSirad gvxvdeba diplomatiuri da arapirdapiri miTiTebebi 

imis Sesaxeb, rom tribunalebi metnaklebad msgavs sakiTxebze 

(magaliTad, sainvesticio davebis saerTaSoriso centris kom-

petenciis gansazRvra) urTierTsawinaaRmdego gadawyvetile-

bebis gamotanas unda moeridon. sarekomendacio xasiaTis 

msjelobaTa miuxedavad, tribunalebis umravlesoba Zvel 

gadawyvetilebaze miTiTebis meTods sakuTari Sexedulebi-

samebr da gansxvavebuli variaciebiT iyenebs. tribunalebi 

zogjer ise midian ukve arsebul gadawyvetilebaSi dafiqsire-

buli poziciis sawinaRmdego daskvnamde, rom sulac ar uTiTe-

108  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.33.
109  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.49.
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ben wina gadawyvetilebaze,  an uTiTeben mxolod im  mizniT, 

rom aRniSnon winamorbed kolegebTan arsebuli uTanxmoba 

da arsebuli praqtikisagan gansxvavebuli mosazreba daafiq-

siron.110

Tu intepretaciis meTodebi da formebi araadekvaturad iqne-

ba gamoyenebuli, Cndeba normis araswori interpretaciis sak-

maod didi riski. magaliTad, preambulis teqstisaTvis gansa-

kuTrebuli datvirTvis miniWebam tribunali SeiZleba miiyva-

nos daskvnamde, rom xelSekrulebis ganmarteba unda moxdes 

investoris interesebisaTvis prioritetis miniWebiT. saarbi-

traJo tribunalebis mniSvnelovani nawili, visac msgavs prob-

lemasTan SeWideba mouxda, uTiTebs am safrTxeze da askvnis, 

rom ganmartebis dros balansis dasacavad sagnisa da miznebis 

Seswavlas da saboloo Sedegis maTi gaTvaliswinebiT gansaz-

Rvras alternativa ar gaaCnia.111

(d) interpretacia droSi

venis konvencia saerTaSoriso xelSekrulebebis Sesaxeb cal-

saxad adgens, rom nebismieri SeTanxmeba mxareebs Soris unda 

gavrceldes im urTierTobebze, romelic warmoiSva am SeTanx-

mebis dadgenili wesiT ZalaSi Sesvlis Semdeg, garda im Sem-

Txvevisa, rodesac sxva ram pirdapir aris dadgenili am Se-

TanxmebiT, an aseTi ram TviT SeTanxmebidan gamomdinareobs.112 

magaliTad, SeTanxmebaSi SeiZleba eweros, rom misi mizania da-

icvas investiciebi miuxedavad maTi ganxorcielebis droisa, 

an SeiZleba xelSekruleba awesebdes dacvas im investiciebi-

saTvis, romlebic ukve ganxorcielebulia da a.S.113 

110  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.34.
111  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.30.
112  venis konvencia saerTaSoriso xelSekrulebebis Sesaxeb muxli 28. 

miTiTebulia: olzer, Rudolf; Schreuer, Christoph; Principles of International Invest-
ment Law, Second Edition, `Oxford University Press,~  Oxford, 2012., p.36. mixedviT. 
113  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.41.
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saerTaSoriso samarTlis komisia114 iziarebs mosazrebas, rom 

saxelmwifos mxridan saerTaSoriso valdebulebis darRvevaze 

SeiZleba saubari iyos mxolod im SemTxvevaSi, Tu darRvevis 

Cadenis momentisaTvis darRveuli norma savaldebulo iyo 

saxelmwifosaTvis da es calsaxad aris dadasturebuli.115

ormxrivi sainvesticio xelSekrulebis germanuli modeli uS-

vebs xelSekrulebis gavrcelebas mis ZalaSi Sesvlamde arse-

bul urTierTobebze, Tu aseTi mowesrigeba SesabamisobaSia 

xelmomweri saxelmwifos Sida kanonmdeblobasTan.116 ormxrivi 

sainvesticio xelSekrulebis latviuri modeli (romlis for-

mulirebac TiTqmis ucvlelad aris gadasuli saqarTvelosTan 

dadebul xelSekrulebaSi) xelSekrulebis moqmedebas avrce-

lebs nebismier investiciaze, miuxedavad misi ganxorcielebis 

droisa. amave dros, xelSekrulebis gamoyeneba gamoricxulia, 

Tu dava investorsa da saxelmwifos Soris xelSekrulebis Za-

laSi Sesvlamde warmoiSva.117 amgvarad, ormxrivi sainvesticio 

xelSekrulebis gamoyenebis winapirobaa misi ZalaSi yofna im 

momentisaTvis, rodesac dava warmoiSva. Tu ormxrivi sainves-

ticio xelSekruleba konkretul miTiTebas ar iZleva, saar-

bitraJo tribunalebi cdiloben misi moqmedeba ar gaavrce-

lon im urTierTobebze da faqtobriv garemoebebze, romelic 

am xelSekrulebis ZalaSi Sesvlamde arsebobda.118 erT-erT 

saqmeze119 tribunalma daadgina, rom mxareTa Soris pirveli 

uTanxmoeba jer kidev 1989 wels gaCnda, Tumca es uTanxmoba 

samarTlebriv davad iqca 1994 wels,  anu mas Semdeg, rac Se-

sabamisi ormxrivi sainvesticio xelSekruleba ZalaSi Sevida. 

114  International Law Comission’s Articles on State Responsibility http://untreaty.
un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
115  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.36.
116   Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.314.
117   Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.459.
118   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.175.
119  Maffezini vs. Spain
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saarbitraJo tribunalma CaTvala, rom mas hqonda davis ganx-

ilvis ufleba da Tavi kompetenturad cno.120

(4) statistika 

gansakuTrebiT aRsaniSnavia ormxrivi sainvesticio xelSek-

rulebebis raodenobis zrdis saocari mateba 1990-iani wlebi-

dan. Tu 1959 wlidan 1989 wlamde sul oTxasmde aseTi xelSek-

ruleba iyo dadebuli, bolo TxuTmeti wlis ganmavlobaSi 

mas 2400-ze meti xelSekruleba mieamata da maTi raodenoba 

ganuxrelad izrdeba.121 CineTs, Sveicarias, germanias 100-ze 

meti ormxrivi sainvesticio xelSekruleba aqvT gaformebuli. 

sul 2012 wlis mdgomareobiT msoflios masStabiT dadebulia 

da moqmdebs 3000-mde ormxrivi sainvesticio xelSekruleba.122

Tu civi omis periodSi ormxrivi sainvesticio xelSekrule-

bebi ZiriTadad ganviTarebul da ganviTarebad saxelmwifoe-

bs Soris ideboda, 2007 wlis bolosaTvis dadebuli aseTi 

xelSekrulebebis meoTxedze meti swored ganviTarebad sax-

elmwifoebze modioda.123 investiciebis dacvas ganviTarebadi 

saxelmwifoebi erTmaneTTan urTierTobebSic cdiloben. 

gaeros mier vaWrobis da ganviTarebis sakiTxebze Catarebul 

konferenciaze124 warmodgenili statistika marTlac STam-

beWdavia. 2011 wlis bolosaTvis msoflios masStabiT moq-

medebda 2833 ormxrivi sainvesticio xelSekruleba, xolo 

investorisa da investiciis beneficiari saxelmwifos monaw-

ileobiT gamarTuli ganxilvebis raodenobam 450 Seadgina. am 

saqmeebidan daaxloebiT 157 jer kidev ganxilvis procesSi 

iyo sainvesticio davebis saerTaSoriso centrSi. 2011 wels 

120   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.177.
121  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.10.
122  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.13.
123 Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.67.
124  The United Nations Conference on Trade and Development – The UNCTAD.
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investorebma centrs 46-jer mimarTes, rac erTi wlis gan-

mavlobaSi dafiqsirebuli sarCelebis raodenobis mixedviT 

uprecedento maCvenebelia. arsebuli damoukidebeli saxelm-

wifoebidan 89 saxelmwifo erTxel mainc yofila sainvesticio 

davis monawile mopasuxis saxiT.125 

ormxrivi sainvesticio xelSekrulebebis gaformebis Tval-

sazrisiT absoluturi Cempionia germania, romelsac gaforme-

buli aqvs 139 aseTi xelSekruleba da maTgan 130 ukve ZalaSia 

Sesuli. CineTi reitingSi rigiT meorea. am SemTxvevaSi gafor-

mebuli 130 xelSekrulebidan ZalaSia 101. Sveicaria CineTis 

msgavsad 130 ormxrivi sainvesticio xelSekrulebis mxarea, 

oRond maTgan 116 Sevida ZalaSi. did britaneTs gaformebuli 

aqvs 108 xelSekruleba, ZalaSia – 95. am STambeWdavi cifrebis 

saidumlo saxelmwifoebis mier modeluri ormxrivi sainves-

ticio xelSekrulebebis SemuSavebaSi mdgomareobs.126 

arsebuli tendencia calsaxad mianiSnebs, rom ormxrivi sain-

vesticio xelSekrulebis formatma gaamrTla. es xelSekrule-

bebi warmatebulad qmnian investiciebis dacvisa da xelSewyo-

bis globalur saerTaSoriso samarTlebriv reJims, romelic 

erTi mxriv, universalur principebs emyareba, xolo meore 

mxriv, warmatebiT asaxavs im specifikas, romelic konkretuli 

saxelmwifoebis urTierTobas axasiaTebs. 

samarTlianoba moiTxovs aRiniSnos, rom saxelmwifoTa moZ-

raoba ormxrivi sainvesticio xelSekrulebis mimarTulebiT 

calmxrivi ar aris. magaliTad, ekvadorma da venesuelam vaS-

ingtonis konvenciis denonsirebis Semdeg aseve ganacxades, 

rom aRar apireben darCnen mTeli rigi ormxirivi sainvesti-

cio xelSekrulebis xelmomwer saxelmwifoebad.127

125  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.1.
126  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.2.
127  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.13.
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b) mravalmxrivi sainvesticio xelSekrulebebi

saerTaSoriso sainvesticio samarTlis normebi arc Tu iS-

viaTad  sxvadasxva mizniT da formatiT moqmed saerTaSor-

iso xelSekrulebebSi gvxvdeba. magaliTad msoflio savaWro 

organizaciis egidiT miRebuli mravalmxiriv saerTaSoriso 

xelSekrulebebi (magaliTad: TRIPS128 TRIMS129) mxolod epizo-

durad exebian ocxour investiciebs.130 CrdiloeT amerikuli 

Tavisufali vaWrobis SeTanxmeba (NAFTA) da evropis Tanamego-

brobis xelSekruleba (European Community Treaty) aseve iTvle-

bian investiciasTan dakavSirebuli saxelmwofoTaSorisi kon-

sensusis magaliTebad, Tumca orive maTgani investiciebTan 

erTad sxva mniSvnelovan sakiTxebsac aregulirebs.131

(1) vaSingtonis konvencia saxelmwifosa da ucxo saxelmwi-

fos rezidentebs Soris sainvesticio davebis gadawyvetis Ses-

axeb (ICSID konvencia)132

1965 wlis vaSingtonis konvenciis umTavresi miRwevaa sainves-

ticio davebis saerTaSoriso centris Seqmna. investorsa da 

saxelmwifos Soris warmoSobili samarTlebrivi konfliqtis 

ganxilvisa da gadawyvetisaTvis saarbitraJo ganxilvis forma 

SeirCa. konvenciis pirvelive muxlis Tanaxmad, `centris amo-

canaa xelSemkvreli saxelmwifosa da sxva xelSemkvreli sax-

elmwifos fizikur da iuridiul pirebs Soris warmoSobil 

sainvesticio davebTan dakavSirebiT arbitraJis da SemTanxme-

beli proceduris struqturebis am konvenciis debulebebTan 

SesabamisobaSi moyvana.~

128   The Agreement on Trade Related Aspects of Intellectual Property Rights.  in-
glisuri teqsti xelmisawvdomia: http://www.wto.org/english/tratop_e/trips_e/t_
agm0_e.htm
129  The Agreement on Trade Related Investment Measures. inglisuri teqsti xe-

lmisawvdomia: http://www.wto.org/english/docs_e/legal_e/18-trims_e.htm
130 dawvrilebiT amasTan dakavSirebiT ix. Weiss, Friedl; Trade and invest, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, `Oxford University Press,~ 2008, p.182-220.    
131  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.58.
132  The Convention on the Settlement of Investment Dispute between States and Na-
tionals of other States
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konvenciis sponsori iyo rekonstruqciisa da ganviTarebis 

saerTaSoriso banki, 133 romelic msoflio bankis saxeliTac 

aris cnobili. misi SemuSavebis idea ekuTvnis aaron broxess – 
msoflio bankis maSindel generalur mdivans.134  aseTi konven-

ciis Seqmnis idea broxess mouvida ekonomikuri ganviTarebisa 

da TanamSromlobis organizaciis (egTo) Seqmnis adreul sta-

diaze. misi mizani iyo saerTaSoriso investiciebis dacvaze 

orientirebuli struqturis Camoyalibeba. egTos mcdelobiT 

Seiqmna ucxouri qonebis dacvis Sesaxeb konvenciis proeqti. 

warmoiSva dava, ra unda CaTvliliyo ucxouri investiciebis 

eqspropriaciisaTvis saTanado kompensaciad. broxesma da sx-

vebma male gaacnobieres, rom umjobesi iyo sainvesticio dav-

ebis damoukidebel gadawyvetaze orientirebuli saerTaSor-

iso SeTanxmebis Seqmna, vidre anazRaurebis standartebisa da 

kriteriumebis Sesaxeb davis gagrZeleba.135

sainvesticio davebis saerTaSoriso centris roli da mniS-

vneloba misi arsebobis pirveli 20 wlis ganmavlobaSi arc 

ise didi iyo. 1990 wlidan sainvesticio bazrebis zrdam da 

maTi arealis gafarToebam sainvesticio davebis saerTaSori-

so centri ufro da ufro efeqturi gaxada. magaliTisaTvis: 

1990-dan 2003 wlamde periodSi ormxrivi sainvesticio xelSek-

rulebebis raodenobam (Bilateral Investment Treaties - BIT) 385-dan 

2000-s gadaaWarba. cxadia, am xelSekrulebaTa umravlesobis 

efeqturi ganxorcielebis garanti swored vaSingtonis kon-

venciaa, romelic mxolod saxelmwifosa da investors Soris 

133  The International Bank for Reconstruction and Development, the IBRD.
134  General Counsel of the World Bank.
135  Broches conceived the idea for the convention in 1961 in the wake of erlier ef-
forts by the Organization for European Economic Co-operation (now the Organization 
for Economic Co-opertaion and Development or OECD) to create the framework for 
the protection of international investment. The OECD exercise (which led to the OECD 
Draft Convention on the Protection of Foreign Property) revealed intractable contorversy 
as to the proper level of compensation for expropriation of foreign invetments. Broches 
and others recognized, that it would be more productive to strive for multilateral agree-
ment on a process for independent resolution of individual investment disputes rathes 
than on actual subsntative standards  ix. Reed, Lucy; Paulson Jan; Blackaby, Nigel; 
Guide to ICSID arbitration, Kluwer Law International, The Hague/London/New York, 
2004, p. 1
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warmoSobili davis ganxilvazea orientirebuli.136

marTalia, xelSekrulebis xelmomwerTa raodenoba izrdeba, 

Tumca moZraoba calmxrivi mainc ar aris. bolo periodSi 

SeiniSneba laTinuri amerikis saxelmwifoebis mkveTrad nega-

tiuri damokidebuleba vaSingtonis konvenciisadmi. faqto-

brivad erTmaneTis miyolebiT, boloviam (2007) ekvadorma 

(2009) da venesuelam (2012) uari ganacxades konvenciaSi monaw-

ileobaze.137 2012 wlis mdgomareobiT konvenciis monawilea 

148 saxelmwifo.138 

(2) energetikis qartia (Energy Charter Treaty)139 

energetikis qartia 1994 wels Seiqmna da misi umTavresi mizani 

iyo energetikis sferoSi dasavleTis ganviTarebuli saxelm-

wifoebis TanamSromlobis ganmtkiceba aRmosavleT evropis 

saxelmwifoebTan da ruseTTan. xelSekruleba kompleqsuri 

xasiaTisaa da ar moicavs mxolod investiciebTan dakavSire-

bul sakiTxebs. qartia ZalaSi Sevida 1998 wels da 2012 wlis 

mdgomareobiT 51 saxelmwifos aerTianebda. ruseTma xeli 

moawera, Tumca misi ratifikacia dRemde ar ganuxorciele-

bia.140  

(3) lisabonis SeTanxmeba

lisabonis SeTanxmebiT, evrokavSirma sakuTar Tavze aiRo 

eqskluziuri kompetencia pirdapir ucxour investiciebze.141 

SeTanxmeba 2009 wlis dekemberidan Sevida ZalaSi.142 evropis 

136  Reed, Lucy; Paulson Jan; Blackaby, Nigel;  Guide to ICSID arbitration, Kluwer 
Law International, The Hague/London/New York, 2004, p. X
137  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.13.
138  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.238.
139  http://www.encharter.org/fi leadmin/user_upload/document/EN.pdf
140  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.15.
141  Foreign Direct Investment –FDI.
142  Bungenberg, Marc; The Division Of Competeneces Between the EU and Its  Mem-
ber States in the Area of Investment Politics; in:  Bungenberg, Marc; Griebel, Jörn; 
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kavSiris funqcionirebis xelSekrulebis143 207-e muxlma cal-

saxad daadigina, rom pirdapiri ucxouri inevsticiebi evro-

pis kavSiris kompetencias miekuTvneba. miuxedavad normis 

formulirebisa, evrokavSiris struqturebs Soris wevri sax-

elmwifoebis roli saerTaSoriso sainvesticio xelSekrule-

bebis SemuSavebis saqmeSi sadavo ar aris.144

lisabonis SeTanxmebamde problema iyo saxelmwifoebis gansx-

vavebuli sainvesticio politikis arseboba, rac xels uSl-

ida integraciul procesebs. yvelaze mniSvnelovani Sedegi, 

rac am SeTanxmebis ZalaSi Sesvlas mohyva, aris evropis kav-

Siris wevri saxelmwifoebis mier axali ormxrivi sainvesti-

cio xelSekrulebebis dadebis, an ZvelSi cvlilebebis Setanis 

uflebis CamorTmeva. Ggamonaklisis saxiT evrokavSirs Seu-

Zlia darTos wevr saxelmwifos aseTi xelSekrulebis dadebis, 

an masSi cvlilebebis Setanis ufleba, Tumca, es ukanaskneli 

absoluturad damoukideblad am sferoSi veRar imoqmedebs.145 

mesame saxelmwifos, an mas mikuTvnebuli fizikuri da iuridi-

uli pirebis mier ganxorcielebuli investiciebis sakiTxi 

regulirdeba evropis erTiani savaWro politikiT146 da ev-

rokavSiris eqskluziuri regulirebis sferos miekuTvneba.147 

aseTi mowesrigeba (wveri saxelmwifoebis mier investiciebis 

saerTaSoriso samarTliT regulirebis gamorcxva) erTiani 

Hindelang, Steffen; (Editors) International Investment Law and EU Law; Special Issue: 
European Yearbook of International Economic Law, ’’Springer,’’ Heidelberg, 2011, p.29.
143  Treaty on The Functioning of The European Union http://eur-lex.europa.eu/Lex-
UriServ/LexUriServ.do?uri=OJ:C:2010:083:0047:0200:en:PDF
144  Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.444
145  Bungenberg, Marc; The Division Of Competences Between the EU and Its  Mem-
ber States in the Area of Investment Politics; in:  Bungenberg, Marc; Griebel, Jörn; 
Hindelang, Steffen; (Editors) International Investment Law and EU Law; Special Issue: 
European Yearbook of International Economic Law, ’’Springer,’’ Heidelberg, 2011, p.38.
146  EU Common Commercial Policy.
147  Bungenberg, Marc; The Division Of Competeneces Between the EU and Its  Mem-
ber States in the Area of Investment Politics; in:  Bungenberg, Marc; Griebel, Jörn; 
Hindelang, Steffen; (Editors) International Investment Law and EU Law; Special Issue: 
European Yearbook of International Economic Law, ’’Springer,’’ Heidelberg, 2011, p.39.
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da moqnili evropuli sainvesticio politikis arsebobas 

aucilebels xdis.148 

lisabonis SeTanxmebam investiciebTan dakavSirebul or Ziri-

Tad SekiTxvas gasca pasuxi. erTi mxriv, dadgenil iqna, Tu 

rogori unda iyos mesame saxelmwifos mxridan investirebisas 

evrokavSiris damokidebulebis standarti da meore mxriv, gan-

isazRvra konkretulad raSi mdgomareobs evrokavSiris kompe-

tencia mesame saxelmwifos mier ganxorcielebul investici-

ebTan dakavSirebiT. SeTanxmebam SesaZlebeli gaxada saubari 

erTiani sainvesticio politikis da am politikis Sesabamisi 

standartebis SemuSavebasTan dakavSirebiT.149 gansxvavebuli 

mosazrebebis arsebobis miuxedavad, kapitalis Tavisufal 

moZraobas (maT Soris mesame saxelmwifoebSi) da investire-

bas Soris mWidro kavSiri aSkaraa, vinaidan investireba kapi-

talis Tavisuflad gadaadgilebis gareSe warmoudgenelia.150 

Kkapitalis Tavisuflad gadaaadgilebis, aseve TviT dasaqme-

buli pirebisa da kompaniebis Tavisuflad moqmedebis151 um-

niSvnelovanesi evropuli principebi pirdapir kavSirSia bari-

erebis gareSe investirebasTan.152 Tavisufleba mesame saxelm-

wifoebTan mimarTebaSi absoluturi mainc ar aris. magaliTad, 

mesame saxelmwifos mier ganxorcielebuli investiciebze 

kapitalis Tavisuflad moZraobis evropuli privilegiebi ar 

148  Bungenberg, Marc; The Division Of Competeneces Between the EU and Its  Mem-
ber States in the Area of Investment Politics; in:  Bungenberg, Marc; Griebel, Jörn; 
Hindelang, Steffen; (Editors) International Investment Law and EU Law; Special Issue: 
European Yearbook of International Economic Law, ’’Springer,’’ Heidelberg, 2011, p.40.
149  Hindelang, Steffen; Maydell, Niklas; The EU Common Investment Policy – Con-
necting the Dots, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.1.
150  Hindelang, Steffen; Maydell, Niklas; The EU Common Investment Policy – Con-
necting the Dots, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.3.
151  Free Movement of Capital and Freedom of Establishment.
152  Hindelang, Steffen; Maydell, Niklas; The EU Common Investment Policy – Con-
necting the Dots, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.5.
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vrceldeba. igive unda iTqvas safondo birJebze investire-

basTan dakavSirebiT.153

lisabons xelSekrulebam gza unda gauxsnas evrokavSiris mier 

iseTi sainvesticio xelSekrulebebis gaformebas, romlebic 

universaluri iqneba da daaregulirebs rogorc uSualod in-

vestorebisaTvis bazrebis xelmisawvdomobis, aseve investici-

ebis dacvis sakiTxebs. xelSekrulebebma aseve investiciebTan 

dakavSirebuli saxelmwifoTSorisi da investorsa da saxelm-

wifos Soris warmoSobili davebis gadawyvetis efeqturi saa-

rbitraJo Tu sxva meqanizmebi unda Seqmnas.154 

Cndeba kiTxva, rogori iqneba lisabonis SeTanxmebamde ga-

formebuli xelSekrulebebis samarTlebrivi bedi. erT-erTi 

SexedulebiT, wevr saxelmwifoebs Soris gaformebuli xelSek-

rulebebi ZalaSi darCeba im farglebSi, ramdenadac isini ar 

ewinaaRmdegeba lisabonis SeTanxmebas, xolo arawevr saxelm-

wifoebTan dadebuli xelSekrulebebi unda gadaixedos. wevri 

saxelmwifoebis kompetencia ucxour investiciebTan daka-

vSirebiT absoluturad SezRuduli ar aris. maT SeuZliaT 

mniSvnelovani wvlili Seitanon erTiani evropuli sainvesti-

cio politikis SemuSavebis saqmeSi.155

lisabonis SeTanxmebamde arsebuli mdgomareobiT, evrokav-

Sirsa da mis uaxloes mezoblebs (magaliTad balkaneTis sax-

elmwifoebs) Soris gaformebul dokumentebSi aris zogadi 

miTiTeba investiciebis dacvis Sesaxeb, Tumca konkretuli 

ormxrivi xelSekrulebebi am dacvis uzrunvelyofisaTvis 

ideboda evrokavSiris wevr saxelmwifoebsa da mezobel sax-

153  Hindelang, Steffen; Maydell, Niklas; The EU Common Investment Policy – Con-
necting the Dots, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.26
154  Reinish, August; The Division of Powers Between the EU and Its Member States 
‘’After Lisabon’’, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.54.
155  Burgstaller, Markus; The Future of Bilateral Investment Treaties of EU Members, 
in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) International In-
vestment Law and EU Law; Special Issue: European Yearbook of International Econo-
mic Law, ’’Springer,’’ Heidelberg, 2011, p.76.
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elmwifos Soris. lisabonis SeTanxmebis ZalaSi Sesvlis Semdeg 

es midgoma aseve gadaxedvas saWiroebs.156 damatebiT kiTxvad 

rCeba, unda moxdes Tu ara evrokavSiris wevr saxelmwifoebs 

da mesame saxelmwifoebs Soris arsebuli ormxrivi sainvesti-

cio xelSekrulebebis integracia uSualod evrokavSiris mier 

gaformebul axal xelSekrulebebSi.157

lisabonis xelSekrulebis ZalaSi Sesvlis Semdeg aqtiurad 

saubroben evrokavSiris mrvalmxrivi sainvesticio xelSek-

rulebis aucileblobaze, romelic wevri saxelmwifoebisaT-

vis universaluri regulireba iqneba.158

daskvnis saxiT SeiZleba iTqvas, rom bolo periodis ekonomi-

kuri problemebi evropaSi aucileblad gamoiwvevs sainvesti-

cio davebis axal talRas, rac TavisTavad gulisxmobs SekiTx-

vebis pandoras yuTis gaxsnas. saarbitraJo tribunalebs mou-

wevT pasuxis gacema, Tu rogoria investiciebTan dakavSire-

biT evrokavSirisaTvis miniWebuli kompetenciis gavlena maT 

uflebebsa da movaleobebze. axali davebis warmoSobas aseve 

ganapirobebs revoluciebi arabul saxelmwifoebSi (e.w. arabu-

li gazafxuli) da Tanmxlebi ekonomikuri, politikuri da 

sxva xasiaTis ryevebi. Sesabamisad, dRis wesrigSia drois Ses-

aferisi axali kiTxvebi, romlebic TavianT pasuxebs elian.159

156  Nowak, Carsten; Legal Arrangements for the Promotion and Protection of Foreign 
Investments Within the Framework of the EU Association Policy and European Neigh-
bourhood Policy, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.134-135.
157  Nowak, Carsten; Legal Arrangements for the Promotion and Protection of Foreign 
Investments Within the Framework of the EU Association Policy and European Neigh-
bourhood Policy, in: Bungenberg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) 
International Investment Law and EU Law; Special Issue: European Yearbook of Inter-
national Economic Law, ’’Springer,’’ Heidelberg, 2011, p.136.
158  Griebel, Jörn; The New Grear Challenge After the Entry Into Force the Treaty of 
Lisbon: Bringing About a Multilateral EU-Investment Treaty, in: Bungenberg, Marc; 
Griebel, Jörn; Hindelang, Steffen; (Editors) International Investment Law and EU 
Law; Special Issue: European Yearbook of International Economic Law, ’’Springer,’’ 
Heidelberg, 2011, p.139.
159   Bungenberg, Marc; Titi, Catharine; Developments in International Investment Law, 
in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Editors); Eu-
ropean Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 2013, p.479.
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lisabonis SeTanxmebis ZalaSi Sesvlis Semdeg evropuli sax-

elmwifoebis aqtivoba ormxrivi sainvesticio xelSekrule-

bebis dadebis mimarTulebiT erT adgilze gaiyina.160 gaCnda, 

molodini, rom briuseli SeZlebs sakuTar Tavze aiRos im 

sakmaod warmatebuli tendenciis gagrZleba, romelic bolo 

ori-sami aTwleulis ganmavlobaSi evropuli saxelmwifoebis 

umravlesobam Seqmna. 2009 wlis dekemberSi geramaniam frank-

furtSi moawyo specialuri ceremonia da ormxrivi sainvesti-

cio xelSekrulebebis dadebis 50 wliani gamocdileba aRniSna. 

(msoflioSi pirveli ormxirivi sainvesticio xelSekruleba 

swored germaniis monawileobiT gaformda 1959 wels). dam-

swre sazogadoebas, romelsac wvlili miuZRvis germanuli 

sainvesticio politikis warmatebaSi, sazeimo ganwyobasTan 

erTad nostalgiis grZnobac hqonda, radgan 2009 wlidan ev-

ropul saxelmwifoebs SeezRudaT ormxrivi sainvesticio 

xelSekrulebebis individualurad gaformebis SesaZlebloba 

evrokavSiris sasargeblod.161 es kidev erTxel adasturebs ev-

rokavSiris Sesabamis struqturebze gadasul udides pasux-

ismgeblobas – uzrunvelyon evropis, rogorc investiciebis 

sferoSi lideris statusis SenarCuneba. ormxrivi sainvesti-

cio xelSekrulebebis warsulisa da momavlis samarTlebrivma 

bundovanebam evropis kavSiris masStabiT SesaZloa wevr sax-

elmwifoebSi investirebis procesi daazaralos. investorebi 

daelodebian, Tu rogor gadawyvetilebebs miiRebs briuseli, 

rogorc axali moTamaSe am sferoSi.162 

evrokavSiris wevri saxelmwifoebi inarCuneben uflebas da-

moukideblad awarmoon molaparakebebi da dadon ormxrivi 

160   Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.286.
161   Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.289.
162  Ziegler, Andreas; R. The New Competence of the European Union in the Area of 
Foreign Direct Inevstment (FDI): A Third Country Perspective, in: Bungenberg, Marc; 
Hermann, Christoph; (Editors) Common Commercial Policy after Lisabon; Special Is-
sue: European Yearbook of International Economic Law, ’’Springer,’’ Heidelberg, 2013, 
p.242.
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sainvesticio xelSekrulebebi im saxelmwifoebTan, romlebic 

ar, an ver gaaformeben aseT xelSekrulebas evrokavSirTan. 

evropuli Tanamegobrobis wevris mier gamoxatuli inicia-

tiva aucileblad moiTxovs dadasturebas evropis komisiis 

mier. komisia ar gascems msgavs dasturs, Tu ormxrivi sain-

vesticio xelSekruleba SesabamisobaSi ar iqneba evrokavSiris 

sainvesticio politikasTan. ase rom, sainvesticio sferoSi 

aqtiurobisas evropul saxelmwifoebs ara mxolod sakuTari, 

aramed mTlianad kavSiris interesebis gaTvaliswinebiT saku-

Tari midgomebis koreqtireba mouwevT.163 

lisabonis SeTanxmebis  ZalaSi SesvliT evropis mier gakeTe-

buli arCevani udides gavlenas moaxdens ormxrivi sainvesti-

cio xelSekrulebebis momavalze ara mxolod evropis, aramed 

mTeli msoflios masStabiT. sayovelTaod cnobilia, rom or-

mxrivi sainvesticio xelSekrulebebis umravlesobaSi mxared 

swored evrokavSiris wevri saxelmwifoebi gamodian.164 evro-

puli kavSiris saxelmwifoebs Soris sainvesticio sferoSi 

sakmaod didi gansxvavebebia, rac istoriuli ganviTarebis 

kanonzomierebebiT aris ganpirobebuli. sainteresoa, Tu ro-

gori iqneba is kompromisi, romelsac ganviTarebuli dasav-

leT evropa naklebad ganviTarebul aRmosavleTTan miaRwevs; 

rogor Camoyalibdeba sainevsticio politika TviT kavSiris 

SigniT da ramdenad gansxvavebuli iqneba is mesame saxelmwi-

foebTan mimarTebaSi.  

(4) CrdiloeT amerikuli Tavisufali vaWrobis SeTanxmeba 
(NAFTA)165 

CrdiloeTamerikuli Tavisufali vaWrobis SeTanxmeba 1994 

wels gaformda da misi monawileni arian aSS, kanada da meqsika. 

SeTanxmeba aregulirebs rogorc investiciebTan, aseve Tavi-

sufal vaWrobasTan dakavSirebul sakiTxebs. vaWrobis mom-

wesrigebeli normebi msoflio savaWro organizaciis wesebis 

163   Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.387
164  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.11.
165  NaFTA- North American Free Trade Agreement http://www.naftanow.org
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Zlier gavlenas ganicdian, rac bunebrivia. samive monawile 

saxelmwifo msoflio savaWro organizaciis wevric aris. 

xelSekruleba specialurad aregulirebs SeTanxmebis mowes-

rigebis sferoSi wamoWrili davebis gadawyvetis sakiTxs da 

adgens, rom mxareebs SeuZliaT mimarTon sainvesticio dav-

ebis saerTaSoriso centrs, Tumca Tu gaviTvaliswinebT, 

rom kanada da meqsika ar arian vaSingtonis 1965 wlis konven-

ciis monawileni, SeiZleba iTqvas, rom am normis gamoyeneba 

garkveulwilad SezRudulia. davis gadawyvetis alternati-

uli variantia aseve vaSingtonis konvenciiT gaTvaliswineb-

uli damatebiTi proceduris166 gamoyeneba, rac Tavisuflad 

aris SesaZlebeli, vinaidan am procedurisaTvis mimarTva 

daiSveba maSinac, Tu davasTan dakavSirebuli saxelmwifoebi 

konvenciis monawileni ar arian. davis ganxilvis bolo da 

mesame variantia gadawyvetilebis gamotanis arbitraJisaTvis 

mindoba gaeros saerTaSoriso savaWro samarTlis komisiis167 

wesebis Sesabamisad.168 

CrdiloeT amerikuli Tavisufali vaWrobis SeTanxmebis me-11 

Tavi, romelic ZiriTadad investiciebs Seexeba, warmoadgens 

Sualedur rgols aSS-is mier SemuSavebuli ormxrivi sainves-

ticio xelSekrulebis modelis 1992 wlis da 2004 wlis re-

daqciebs Soris. 2004 wlis modeli Crdilo amerikuli Tavisu-

fali vaWrobis xelSekrulebisagan bevriT aris davalebuli.169

(5) samxreT aRmosavleT aziis saxelmwifoTa gaerTianeba170 

1987 wlis dekemberSi samxreT aRmosavleT aziis saxelmwifoe-

bma xeli moaweres SeTanxmebas, romlis umTavresi mizania re-

gionSi saerTaSoriso investiciebis mozidvisa da dacvis uz-

runvelyofa. SeTanxmeba gaerTianebis wevr saxelmwifos mikuT-

166  Additional Facility.
167  UNCITRAL
168  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.15-17.
169    Bjorklund, Andrea, K. NAFTA Chapter 11, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.473-474.
170  The Association of South East Asian Nations – The ASEAN.
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vnebuli pirebis mier amave gaerTianebis meore wevri saxelm-

wifos teritoriaze investirebisas gamoiyeneba. gaerTianeba 

warmoadgens saxelmwifoTa mcdelobas gaamartivon investor-

Ta daSveba TavianT teriotoriaze da uzrunvelyon liberal-

uri regulirebebis damkvidreba da ganviTareba Sida kanon-

mdeblobaSi. SeTanxmebi xelmomweri saxelmwifoebi cdiloben 

Tavisi saqmianobis gamWvirvalobis miRwevas da periodulad 

aqveyneben informacias investirebasTan dakavSirebuli axali 

regulirebebis Sesaxeb. gaerTianebis mizania uzrunvelyos in-

vestorTa sruli dacva da usafrTxoeba, aseve eqsporpriaciis 

dros sruli, efeqturi da adekvaturi kompensaciis droulad 

anazRaureba. SeTanxmeba gansakuTrebul yuradRebas uTmobs 

investorebis mimarT aradiskriminaciul da samarTlian mopy-

robas da icavs investors saxelmwifos mxridan sainvesticio 

saqmianobaSi Carevisagan. gaerTianebis wesebi ar aregulirebs 

sagdasaxado da savaWro sakiTxebs da uSualod exeba mxolod 

sainvesticio politikas, romelic unda gatardes wevri sax-

elmwifoebis mier. 2004 wels SeTanxmebaSi Setanili cvlile-

bebiT dadginda, rom sainvesticio davebi samxreT-aRmosavleT 

aziaSi arbitraJis gamoyenebiT unda gadawydes. saxelmwifoTa 

kompromisis safuZvelze yvelaze misaReb institutad miC-

neul iqna kuala-lumpuris saarbitraJo centri.171

c) saerTaSoriso CveulebiTi samarTli 

ormxrivi Tu mravalmxrivi saerTaSoriso xelSekrulebebis 

intensiuri gavrcelebis miuxedavad, saerTaSoriso Cveule-

biTi samarTali sainvesticio davebis gadawyvetisas aseve aq-

tiurad gamoiyeneba. Cveulebebze miTiTeba rekomendirebulia 

xelSekrulebebisa da SeTanxmebebis interpretaciis mizniTac. 

rogorc saerTaSoriso xelSekrulebebis Sesaxeb venis konven-

ciis 31 (3)(C) muxli adgens, xelSekrulebasTan erTad mxed-

velobaSi miiReba nebismieri saerTaSoriso norma, romelic 

mxareTa Soris arsebuli urTierTobis gaTvaliswinebiT Sei-

171   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.199-200.
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Zleba iqnas gamoyenebuli. saerTaSoriso sainvesticio davebis 

ganxilvisas saerTaSoriso CveulebriTi normebis gamoyeneba 

Tavis aqtualobas dResac ar kargavs.172

d) Sida kanonmdebloba

marTalia, Sida kanonmdeblobis roli pirdapiri ucxouri 

investiciebis regulirebis farglebSi saerTSoriso samar-

TalTan SedarebiT mokrZalebulia, Tumca misi mniSvnelo-

bis ugulvebelyofa mainc ar SeiZleba. zogierTi saxelmwifo 

yvelanairad cdilobs mis mier miRebuli sakanonmdeblo baza 

investorebisadmi keTilganwyobis signalad aqcios. magali-

Tad, CineTis konstituciaSi 1982 wels Setanili cvlileba 

adgens, rom konstitucia icavs CineTSi ucxouri kompaniebis 

saqmianobas da aqedan gamomdinare ucxour investiciebs. es 

is iSviaTi SeTmxvevaa, rodesac ucxouri investiciebis dacva 

qveynis ZiriTadi kanonis regulirebis sferod aris miCneu-

li.173 konstituciaSi ganxorcielebuli Canaweri pirdapir 

uTiTebs investiciebis dacvis savaldebulobaze, ucxoelebis 

SesaZleblobaze daafuZnon CineTSi damoukidebeli kompaniebi 

an Seqmnan erToblivi sawarmoebi Cinur kompaniebTan da sxva 

ekonomikur organizaciebTan erTad. aseT sawarmoebs da maT 

damfuZnebelTa interesebs CineTis moqmedi kanonmdebloba 

icavs.174

iaponiis 1947 wlis konstitucia ganamtkicebs saxelmwifos 

valdebulebas - sakuTreba, visac ar unda ekuTvnodes is, Ca-

moarTvas kanonier mesakuTres mxolod Sesabamisi kompensa-

ciis sanacvlod da sajaro interesis uzrunvelyofis mizniT. 

eqspropriaciis da saTanado anazRaurebis procesi unda 

172  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.17.
173  Chaisse, Julien; The Regulation of Trade-Distorting Restrictions in Foreign Inves-
ment Law, An Investigation of China’s TRIMS Compliance, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2012, p.168
174  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University 
Press’’, Oxford, 2013, p.135.
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warimarTos Sesabamisi proceduris ganuxreli dacviT da ar 

unda hqondes adgili mesakuTris ama Tu im saxelmwifosadmi 

kuTvnilebis mixedviT diskriminacias.175 

Sveicaruli konstitucia iZleva srul garantias, rom saxelm-

wifos mxridan ganxorcielebuli eqspropriacia an sakuTrebis 

gankargvis Tavisuflebis nebismieri SezRudva, romelic Ta-

visi SinaarsiT SeiZleba gauTanabrdes an miuaxlovdes eqs-

propriacias, aucileblad eqvemdebareba saxelmwifos mxri-

dan srul kompensacias. pirdapir eqspropriaciasTan dakav-

Sirebuli sakiTxebi federaluri samarTlis sferoa, Tumca 

kantonebs SeuZliaT aseve daareguliron regionul doneze 

wamoWrili sakiTxebi. nebismier SemTxvevaSi eqspropriacia da 

kompensacia unda akmayofilebdes proporciulobis princips. 

es principi Sveicaruli administraciuli samarTlis umniS-

vnelovanes standartad iTvleba da saxelmwifo organos nebi-

smieri qmedeba masTan SesabamisobaSi unda iyos.176

saxelmwifos sakanonmdeblo aqtiuroba saerTaSoriso inves-

ticiebis da vaWrobis regulirebebis Sesaxeb SeiZleba Seiz-

Rudos im saerTaSoriso xelSekrulebebiT, romlis wevric 

aris saxelmwifo. magaliTad, generaluri SeTanxmeba vaWrobi-

sa da tarifebis Sesaxeb177 gamoricxavs saxelmwifos uflebas 

sagadasaxado da sabaJo kanonmdeblobiT manipulirebis gziT 

daicvas misi lokaluri bazari ucxouri produqciis Semo-

dinebasagan.178 

ucxouri investiciebis sakanonmdeblo doneze regulirebis 

erTgvarovani midgoma msoflio masStabiT ar arsebobs. mod-

175  Hamamoto, Shotaro; Nottage, Luke; Japan, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.349.
176    Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.654-
655.
177   General Agremeent on Tariffs and Trade – GATT - https://www.wto.org/english/
docs_e/legal_e/06-gatt_e.htm
178    Chaisse, Julien; The Regulation of Trade-Distorting Restrictions in Foreign Inves-
ment Law, An Investigation of China’s TRIMS Comliance, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2012, p.176.
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elur regulirebebze saubari aseve moklebulia realur 

safuZvels. investorebTan urTierTobaSi sakamaod xSirad 

dgeba sakiTxi - sad unda gaivlos zRvari investiciis mozid-

vis interesis gamo kompromissa da saxelmwifo suverenitets 

Soris. amitom aris, rom samarTlis es sfero Sida kanonmde-

blobaSi damokidebulia ara imdenad samarTlebriv Tu eko-

nomikur kategoriebze, aramed xelisuflebis keTil nebaze 

da imaze, Tu ramdenad aris saxelmwifo mzad - Caiyenos Ta-

vis sxva saxelmwifos fizikur da iuridiul pirTan Tanabar 

mdgomareobaSi, uari Tqvas saxelmwifos suverenitetisa da 

imunitetis kategoriebiT operirebaze da davis gadawyveta 

miandos aseve sxva saxelmwifoebs mikuTvnebuli pirebiT da-

kompleqtebul tribunals.179 albaT es faqtorebi kidev didi 

xnis ganmavlobaSi ar miscems optimistebs SesaZleblobas is-

aubron investiciebTan dakavSirebuli sakvanZo sakiTxebis 

mimarT erTgvarovani midgomis Camoyalibebaze. 

e) sainvesticio kontraqti180

(1) sainvesticio kontraqtis samarTlebrivi Sinaarsi, dan-

iSnuleba da saxeebi

ormxriv Tu mravalmxriv sainvesticio xelSekrulebebs yove-

li konkretuli investiciis ganxorcielebasTan dakavSirebu-

li specifikis gaTvaliswineba ar SeuZlia. investorTa didi 

nawili meti garantiebis misaRebad Sesabamisi sainvesticio 

kontraqtis gaformebis gziT saxelmwifosTan urTierTobis 

daregulirebas irCevs. xelSekrulebis Sinaarsi yovel konkre-

179    Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.192.
180 termini ̀ kontraqti~ ̀ xelSekrulebis~ nacvlad gamoyenebulia gauge-

brobis Tavidan asacileblad. `(ormxrivi an mravalmxrivi) sainvesticio 

xelSekruleba~ unda gavigoT, rogorc saxelmwifoebs Soris SeTanxme-

buli saerTaSoriso sajaro samarTlis normebis erToblioba, romelic 

gansxvavdeba `sainvesticio kontraqtisagan~ imiT, rom am ukanasknelis 

mxareebad TviT investori da investiciis beneficiari saelmwifo gamo-

dian.
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tul SemTxvevaSi damokidebulia momlaparakeblebis Zlier 

da sust mxareebze da uaRresad individualuria. calkeuli 

SemTxvevebis, maTi Tanmxlebi faqtebisa da garemoebebis uni-

kalurobis gamo sainvesticio kontraqtis erT an ramdenime 

modelze saubari safuZvels moklebuli iqneboda.181   
uflebebis, movaleobebis, riskebisa da pasuxismgeblobis ga-

nawilebasTan erTad sainvesticio kontraqtis mxareTa um-

Tavres amocanad iTvleba am kontraqtis mimarT gamosayene-

beli materialuri samarTlisa da davis ganxilvis samarT-

lebrivi reJimis gansazRvra.182 rac Seexeba Tavad kontraqtis 

mxareebs, erT-erT saqmeze183 sainvesticio davebis saerTaSor-

iso centris egidiT moqmedma tribunalma gansazRvra, rom mx-

areebad unda gamodiodnen uSualod investiciebis ganmaxor-

cielebeli piri da saxelmwifo da ara investoris mier bene-

fiaciar saxelmwifoSi dafuZnebuli kompania da saxelmwifos 

mier kontrolirebadi iuridiuli piri.184

sainvesticio praqtikaSi gamokveTilia ori ZiriTadi mimar-

Tuleba, sadac investorebi yvelaze met interess gamoxat-

aven. pirveli - es aris navTobis mopoveba, misi gadamuSaveba, 

navTobproduqtebis damzadeba da maTi distribucia. rigiT 

meorea msxvili infrastruqturuli proeqtebi. sainvesticio 

kontraqtebis urmavlesoba swored am sferoebSi moqmedebs.185 

arsebobs navTobis sferoSi saxelmwifosa da investorebis 

TanamSromlobis oTxi ZiriTadi modeli. es modelebi aseve 

praqtikis Sedegad Camoyalibda da Semdeg variantebs gulisx-

mobs: 1. saxelmwifo aZlevs investors e.w. koncesias, romelic 

garkveuli Tanxis gadaxdis sanacvlod navTobis moZiebis, misi 

mopovebis, gadamuSavebisa da miRebuli produqtebis gayidvis 

181    Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.79.
182  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.80.
183  Duke Eenergy vs. Ecuador
184  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.80.
185  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.31.
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eqskluziuri uflebamosilebis gadacemas gulisxmobs. konce-

siis Sinaarsi beneficiari saxelmwifos Sida kanonmdeblobaze 

da molaparakebis Sedegebzea damokidebuli. SesaZloa konce-

sia moicavdes SedarebiT farTo, an ufro viwro uflebebs; 2. 

produqciis gayofis SeTanxmeba – am dros saxelmwifos mier 

dafuZnebuli navTobis kompaniebi investors aZleven navTobis 

mopovebis uflebas, sanacvlod ki iReben fiqsirebul wils 

mopovebuli nedleulidan. am SemTxvevaSi investori Tavisu-

flad gankargavs im wils, romelic mopovebis da xarjebis gas-

tumrebis Semdeg darCa. rogorc wesi, xarjebis gaReba am dros 

investorebs uwevT xolme, rac aisaxeba Sesabamis xelSekrule-

baSi; 3. SeTanxmeba Tanamonawileobis Sesaxeb -  am dros inves-

tori da saxelmwifo (romelic, rogorc wesi warmodgenilia 

saxelmwifos mier kontrolirebadi kompaniiT) erToblivad 

afuZneben kompanias, gansazRvraven TiToeulis wils sawes-

debo kapitalSi da adgenen menejmentis daniSvnisa da maTze 

kontrolis ganxorcielebis konkretul sqemas, romelic pro-

cesSi rogorc investoris, aseve saxelmwifos monawileobas 

gulisxmobs. praqtikaSi yvelaze xSiria SemTxvevebi, rodesac 

wilTa 51%-s akontrolebs saxelmwifo, xolo 49%-s - inves-

tori. xSirad aseTi kompaniebi iqmneba grZelvadiani konc-

esiis modifikaciis Sedegad. grZelvadiani koncesia zogjer 

aRar akmayofilebs arc erT mxares. amis mizezi SeiZleba iyos 

koncesiis gacemis Semdeg Zireulad Secvlili garemoebebi, 

romlebic mxarebs TavianTi moTxovnebisa da miznebis am gare-

moebebisadmi misadagebisaken ubiZgebs. 4. servisis kontraqti 

– investori saxelmwifos sTavazobs garkveul servisebs nav-

Tobis saZiebo samuSaoebis, misi mopovebis da gadamuSavebis 

sferoSi, uziarebs mas gamocdilebas da exmareba Sesabamisi 

infrasruqturis awyobaSi, ris sanacvlodac investori iRebs 

konkretul anazRaurebas, an wils nedleulidan Tu produq-

ciidan. praqtikaSi aseve xSiria hibriduli variantebic, rom-

lebic CamoTvlili oTxi kontraqtis elemetnebs moicavs da 

konkretulad arc erTs ar miekuTvneba. 186

186  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.32-33.
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infrastruqturuli proeqtebi mravalferovnebiT gamoirCeva 

da aseve mravalferovania maTi sakontraqto regulirebac. in-

doeTis erT-erTi federaluri erTeulis187 kanoni detalurad 

da SeiZleba iTqvas, rom amomwuravad CamoTvlis sainvesticio 

kontraqtebis SesaZlo variantebs: 1. aSeneba-gadacema – am 

dros investori kisrulobs valdebulebas aaSenos konkretu-

li infrastruqturuli obieqti da gadasces igi saxelmwifos 

dadgenil vadebSi. saxelmwifo valdebulia gadaixados Sesa-

bamisi sazRauri sainvesticio kontraqtiT gaTvaliswinebuli 

grafikis mixedviT. 2. aSeneba-lizingi-gadacema – am dros in-

vestoris mier aSenebuli obieqti lizingiT gadaecema saxelm-

wifos. Ggarveuli vadis da Sesabamisi pirobebis Sesrulebis 

Semdeg lizingis sagani saxelmwifos sakuTrebaSi gadadis. 

3. aSeneba-operireba-gadacema – investoris mier aSenebuli 

obieqti garkveuli droiT misive sakuTrebaSi rCeba. am drois 

ganmavlobaSi investori operirebs am obieqtiT da iRebs sa-

investicio kontraqtiT gansazRvrul Semosavals. garkveuli 

vadis gasvlis Semdeg obieqti gadaecema saxelmwifos, an mis 

mier gansazRvrul pirs. (romelic, rogorc wesi, aris misi 

romelime saagento, saministro da a.S.) 4. aSeneba-dasakuTreba- 

operireba - investoris mier aSenebuli obieqti rCeba misive 

sakuTrebaSi. investori agrZelebs obieqtiT operirebas da 

iRebs Sesabamis Semosavlebs sainvesticio kontraqtiT dadge-

nili wesiT. am dros investors ufleba aqvs TviTon moZebnos 

operatori da mas gadasces opeririebis ufleba. saxelmwi-

fos nebismier SemTxvevaSi rCeba ufleba garveuli drois gas-

vlis Semdeg Sewyvitos xelSekruleba da daitovos obieqti. 

es aris saxelmwifos ofcia, erT-erTi SesaZlebeli varianti 

da ara valdebuleba. Sewyvetis vada xelSekrulebiT unda 

iyos gaTvaliswinebuli. 5. aSeneba-dasakuTreba-operireba-

gadacema – es varianti wina SemTxvevisagan imiT gansxvavdeba, 

rom investoris mier obieqtis aSenebis Semdeg dasakuTrebis, 

operirebis da sakuTrebis uflebis gadacemis vadebi winas-

war aris gansazRvruli. aq ofcia ar gvxvdeba. mxareebi moq-

medeben winaswar imperatiulad dadgenili scenariT, romlis 

Secvlac mxolod orive maTganis TanxmobiT aris SesaZlebe-

187 Andhra Predesh.
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li. 6. aSeneba-gadacema-operireba – investori valdebulia 

aaSenos da dadgenili wesiT saxelmwifos Caabaros infra-

struqturuli obieqti. saxelmwifo amowmebs ramdenad aris 

daculi SeTanxmebuli standarti da miReba-Cabarebis Semdeg 

obieqts operirebisaTvis ubrunebs investors, romelsac un-

arCundeba misi garkveuli vadiT eqsploataciidan Semosavlis 

miRebis ufleba. sakuTrebis ufleba obieqtze rCeba saxelm-

wifos, an mis mier kontrolirebad kompanias, saagentos Tu 

administraciul organos. 7. damatebis kontraqti-operireba 

– investori kisrulobs valdebulebas daamatos konkretuli 

nawili ukve moqmed infrastruqturul obieqts da SemdgomSi 

es obieqti ijariT aiRos saxelmwifosagan. ijaris Sedegad 

is iRebs garkveul Semosavals ijaris vadiT. xelSekruleba 

SeiZleba iTvaliswinebdes, an arc iTvaliswinebdes obieqtis 

dabrunebas saxelmwifos sargeblobaSi. sakuTrebis ufleba 

rCeba saxelmwifos. 8. ganviTareba-operireba-gadacema – es 

saxelSekrulebo piroba xorcieldeba aSeneba-operireba-

gadacemasTan kombinaciaSi, rodesac investori iRebs val-

debulebas rom axali proeqti Seavsos (ganaviTaros) iseTi 

detalebiT, rac proeqtis Sedegad Seqmnili materialuri 

sikeTis (Senoba da a.S.) Rirebulebas gazrdis. SemdgomSi es 

gaumjobesebli sikeTe operirebisaTvis gadaecema investors, 

romelic iRebs Semosavals da garkveuli vadis Semdeg gaum-

jobesebul, ganviTarebul obieqts saxelmwifos gadascems. 9. 

reabilitacia-operireba-gadacema – ukve arsebuli, moZvele-

buli infrastruqturis obieqti investors rekonstruqciisa 

da reabilitaciisaTvis gadaecema, ris sanacvlodac is iZens 

operirebis uflebas garkveuli vadiT. vadis gasvlis Semdeg 

obieqti ubrundeba saxelmwifos. 10. reablitacia-dasakuTre-

ba-operireba – ukve arsebuli obieqti investors gadaecema 

sakuTrebaSi. xelSekruleba iTvaliswinebs garkveul vadaSi 

obieqtis rekonstruqcia-reablitacias. investors ufleba 

aqvs daisakuTros obieqti da miiRos Semosavali. saxelmwifos 

SeuZlia Sewyvitos sainvesticio kontraqti, Tu investori 

operirebisas xelSekrulebis pirobebs daarRvevs.188

188    Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
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sainvesticio kontraqtebs doqtrinaSi zogjer `saxelmwifo 

kontraqtebsac~ uwodeben. saxelwodebiT cdiloben xazi 

gausvan im specifikas, romelic aseT SeTanxmebebs axasiaTebs: 

saxelmwifo, romelic erTi mxriv saerTaSoriso samarTlis 

suverenuli subieqtia, Tanasworobis sawyisebze Sedis sax-

elSekrulebo urTierTobaSi sxva saxelmwifos fizikur da 

iuridiul pirTan da am urTierTobaSi mis mier aRebuli val-

debulebebis Sesrulebas kisrulobs. erT-erTi mosazrebiT, 

am SemTxvevaSi araferi gansakuTrebuli ar xdeba, radgan sax-

elmwifos mxridan kontraqtis dadeba Tavis TavSi gulisxmobs 

saxelmwifos mier gamoxatul survils iyos sxva saxelmwifos 

fizikuri da iuridiuli piris Tanaswori da aseve ikisros 

pasuxismgebloba nakisri valdebulebebis SeusruleblobisaT-

vis.189 

saxelmwifos samarTlebrivi bunebis ignorireba da misi fizi-

kur da iuridiul pirebTan Tanasworobis mtkiceba (vinc ar 

unda iyvnen es fizikuri Tu iuridiuli pirebi) rogorc mini-

mum faqtebis ignorirebaa. ramdenad didic ar unda iyos sax-

elmwifosTan Tanaswor sawyisebze TanamSromlobis survili, 

verc erTi adgilobrivi Tu ucxoeli fizikuri piri versad 

gaeqceva im faqts, rom konkretuli saxelmwifos teritoriaze 

saqmianoba am saxelmwifoSi moqmedi wesebis pativiscemasa da 

Sesrulebas moiTxovs. is faqti, rom saxelmwifo erTi mxriv, 

aris wesebis damdgeni, xolo meore mxriv, TviTonve gamodis 

rogorc moTamaSe, saTanado yuradRebis gareSe ar unda darC-

es. saerTaSoriso samarTlis mizania, rom saxelmwifo, ro-

gorc samarTliT mowesrigebuli Zala garkveul farglebSi 

moaqcios da zRvari daudos misi mxridan arsebuli faqto-

brivi mdgomareobebis da upiratesobebis arakeTilsindisier 

gamoyenebas. Sesabamisad, mosazreba, rom saxelmwifo da inves-

tori absoluturad Tanasworni arian, formalurad safuZv-

lis mqone, Tumca realobas mowyvetili msjelobaa, romelmac 

saeWvoa sikeTe moutanos investors, romelic am formalobas 

imaze met mniSvnelobas mianiWebs, vidre es SeiZleba konkre-

p.34-36.
189  Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p. 455.
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tuli urTierTobis konteqstidan gamomdinareobdes. 

(2) sainvesticio kontraqtisa da ormxrivi sainvesticio 

xelSekrulebis kolizia 

sainvesticio kontraqtsa da ormxriv sainvesticio xelSek-

rulebas Soris konkurenciaze saubrisas yvelaze xSirad mxed-

velobaSi aqvT davis gadwyvetis maregulirebeli normebis 

kolizia. SesaZloa, rom ormxrivi sainvesticio xelSekrule-

bidan gamomdinare yvela sakiTxi arbitraJs ar daeqvemde-

baros imis gamo, rom sainvesticio xelSekrulebiT davis 

gadawyvetis sxva formaa gaTvaliswinebuli.190 aRniSnulidan 

gamomdinare, sasurvelia, sainvesticio kontraqtis dadebisas 

ormxrivi sainvesticio xelSekrulebis arseboba mxedvelobaSi 

iqnas miRebuli. 

aris SemTxvevebi, rodesac ormxrivi saerTaSoriso xelSek-

ruleba TviTon wyvets koliziis sakiTxs. magaliTad, ita-

liur-iordaniuli xelSekrulebis Tanaxmad, Tu investori 

da romelime xelmSemkvreli saxelmwifo sainvesticio kon-

traqtiT davis gadawyvetis gansxvavebul wess daadgenen, maSin 

gamoiyeneba mxareTa es specialuri SeTanxmeba da ara ormxrivi 

saerTaSoriso xelSekruleba.191 msgavsi regulirebis ararse-

bobis SemTxvevaSic ki ormxrivi sainvesticio xelSekrulebis 

darRveva da sainvesticio kontraqtis darRveva erTmaneTis-

gan unda gaimijnos.192 praqtikaSi savsebiT SesaZlebelia orive 

maTganis (xelSekrulebis da kotraqtis) darRvevac dafiq-

sirdes, rac kompetenciis sakiTxis gadawyvetisas arbitrebis 

amocanas kidev ufro gaarTulebs. 

erT-erT saqmeze193 sainvesticio davebis saerTaSoriso cen-

tris ad hoc komitetma aRniSna, rom ormxrivi sainvesticio 

xelSekrulebis darRveva da sainvesticio kontraqtis dar-

190   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.99.
191   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.100
192   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.102.
193  CAA and Vivendi vs. Argentina.



82

Rveva sxvadasxva sakiTxia, rac Sesabamisi gamosayenebeli 

samarTlis mixedviT unda Sefasdes. saerTaSoriso xelSek-

rulebis darRvevis SemTxvevaSi gamosayenebeli samarTali 

saerTaSoriso samarTali iqneba, investorsa da saxelmwifos 

Soris xelSekrulebis SemTxvevaSi ki xelSekrulebasTan daka-

vSirebuli lokaluri samarTali.194 

sxvadasxva saerTaSoriso xelSekrulebebidan gamomdinare, 

valdebulebebis koliziis dros saarbitraJo tribunale-

bi saerTaSoriso xelSekrulebebis Sesaxeb venis konvenciis 

30-e da 53-e muxlebze ar uTiTeben. saerTaSoriso saarbi-

traJo praqtika adasturebs, rom tribunalebma damoukide-

beli gza airCies, rac yovelgvari universaluri normebis 

gareSe, TiToeuli SemTxvevisa da saqmis garemoebebis gaTval-

iswinebiT gadawyvetilebis miRebas gulisxmobs. arbitraJebis 

sakmaod asimetriuli praqtikidan zogadi daskvnis gamotana 

mxolod akademiuri xasiaTis mcdelobad darCeba. saarbitra-

Jo gadawyvetilebebi, romlebsac es daskvnebi eyrdnoba, sxva 

arbitrebisaTvis mboWavi ar aris.195

f) samarTlis zogadi principebi 

samarTlis iseTi zogadi principebi, rogoricaa keTilsindis-

iereba, piris ufleba rom misi saqme mosmenil iqnas saTanado 

wesiT,196 mtkicebis tvirTi da misi sworad ganawileba197 da a.S. 

aseve saerTaSoriso sainvestico samarTlis wyarod miiCneva.198 

rodesac saubaria gamosayenebeli samarTlis internaciona-

lizaciaze da principebze, romlebic metnaklebad saerToa 

TiTqmis yvela civilizebuli marTlwesrigisaTvis, pirvel 

194  Spiermann, Ole; Applicable law, in: Muchlinski, Peter; Ortino, Federico; Schreuer 
Christoph;(Editors) The Oxford Handbook of International Investment Law, ‘’Oxford 
University Press,’’ 2008, p.107.
195  Hirsch, Moshe; Interactions between investment and non-investment obligations, 
in: Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford 
Handbook of International Investment Law, `Oxford University Press,~ 2008, p. 173.  
196   Right to be heard
197  Onus Probandi
198 Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.18.  
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rigSi aseT principad asaxeleben pacta sunt servanda-s.199

g) mxareTa calmxrivi gancxadebebi 

sainvesticio urTierTobis monawile mxaris gancxadebas gan-

sakuTrebiT didi mniSvneloba aqvs sainvesticio tribunalebis 

praqtikaSi. marTlmsajulebis saerTaSoriso sasamarTlom Ta-

visi saqmianobis adreul etapze daadgina, rom erT-erT mxares 

ufleba aqvs daeyrdnos meoris mier gakeTebul gancxadebebs. 

gancxadebis teqstidan araorazrovnad unda dgindebodes, 

rom meore mxare keTilsindisierad endoboda pirvelis mier 

calmxrivad gamovlenil nebas.200

h) sasamarTlo/saarbitraJo praqtika 

(1) sasamarTlo/saarbitraJo praqtikis samarTlis wyarod 

aRiarebis problema saerTaSoriso sainvesticio samarTalSi

investiciebis dacvaze orientirebuli normebisa da insti-

tutebis asimetriuli ganviTarebis gamo ar arsebobs msoflio 

masStabis organo, romelic erTian praqtikas Camoayalibebda. 

sxvadasxva samarTlebriv bazaze damyarebuli tribunalebi, 

Tu saerTaSoriso sasamarTloebi formalurad ar arian Se-

boWilni ukve miRebuli gadawyvetilebebiT, Tumca praqtikaSi 

aseve aRiarebulad iTvleba, rom isini cdiloben aqtiurad 

gamoiyenon msgavs saqmeebze adre miRebuli gadawyvetilebebi 

da xSirad uTiTeben kidec maTze.201

saarbitraJo tribunalebis praqtika formaluri Tvalsaz-

risiT savaldebulobas moklebulia, Tumca saidumlo ara-

visTvis aris, rom sainvesticio (da ara mxolod sainvesticio) 

199   Spiermann, Ole; Applicable law, in: Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
‘’Oxford University Press,’’ 2008, p.95..
200  . Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.18.
201  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.19



84

davebis ganmxilveli tribunalebi gamosayenebeli samarTlisa 

da adre miRebuli gadawyvetilebebis analizis gziT saboloo 

Sedegamde misvlas sakmaod xSirad cdiloben. tribunalebis 

praqtika Camoyalibda saerTaSoriso sainvesticio samarTlis 

normebis erTgvarovnebis kontrolis erTgvar latentur, 

farul meqanizmad, romlis gavlena sul ufro izrdeba. es 

tendencia kavSirSia aramxolod iuridiul teqnikasTan Tu 

tradiciasTan, aramed zogadad adamianur bunebasTan, ipovos 

msgasebebi da gansxvavebebi,  xolo msgavsi faqtebis Sefasebi-

sas analogiis meTodi gamoiyenos.202

erT-erT saqmeze, sadac saqarTvelo iyo mopasuxe203 saarbitra-

Jo tribunalis Tavmjdomarem mxareebs gaacno gadawyvetileba 

mgsavs saqmeze (e.w. Mihaly Award) da sTxova maT poziciebis Camo-

yalibebisas mxedvelobaSi mieRoT am gadawyvetilebaSi dafiq-

sirebuli samarTlebrivi Sefasebebi. tribunalma amisTvis 

mxareebs damatebiTi droc ki misca. samarTlianoba moiTxovs 

aRiniSnos, rom sxvebis mier miRebuli gadawyetilebis mixed-

viT orientirebis dadgena yvela arbitris gemovnebas ar See-

sabameba. sainvesticio davebis saerTaSoriso centris praqti-

kaSi aseve yofila precedentebi, roca arbitrebma adre miRe-

buli gadawyvetilebebis mxedvelobaSi miRebaze uari Tqves.204

sadavoa, unda mieniWos Tu ara upiratesoba arbitrebis mier 

erTxmad dafiqsirebul pozicias xmebis umravlesobiT miRe-

bul gadawyvetilebebTan mimarTebaSi da rogori unda iyos mid-

goma, roca miTiTebul gadawyvetilebaze erT-erT (an ramden-

ime) arbitrs gansxvavebuli azri aqvs warmodgenili. kiTxvaze 

202  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.109
203    Zhinvali ltd. Vs. Republic of Georgia
204  magaliTad, saqmeze Sempra Energy International vs. Argentina saarbitra-

Jo tribunalma CaTvala, rom mopasuxe argentinisaTvis precedentebze 

miTiTebis SesaZleblobis micema saqmis ganxilvis dasrulebis etapze 

gzas gauxsnida mxareebis mier werilobiTi da zepiri argumentebis 

dausruleblad warmodgenis perspeqtivas, rac tribunalis azriT kon-

fliqtSia mxareTa molodinTan dava gadawydes swrafad da efeqturad im 

arbitrebis mierr romlebic konkretul saqmeze unda iyvnen fokusireb-

ulni. dawvrilebiT ix. Sureda, Andres Rigo; Investment Treaty Arbitration, Judging 
Under Uncerteinity, ‘’Cambridge University Press,’’Cambirdge, 2012, p.116.
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pasuxi sakmaod rTulia da arbitrebis mier gadawyvetilebis 

miRebisas poziciis gamoxatvis motivaciis Seswavlas moiTxovs. 

arian arbitrebi, romelTa azric SeiZleba gansxvavdebodes 

umravlesobis azrisagan, Tumca isini kolegialobis (an nebi-

smieri sxva motiviT) gamo uars amboben winaaRmdegobaze. am 

dros, aseve mniSvneloba aqvs imas, Tu ramdeni arbitrisagan 

Sedgeba tribunali. gacilebiT advilia erTsulovnebis miRw-

eva samwevrian kolegiaSi, vidre magaliTad marTlmsajulebis 

saerTaSoriso sasamarTloSi sadac mosamarTleTa raodenoba 

samze metia. aseve aris SemTxvevebi, rodesac erTi da imave 

arbitri or sxvdasxva saqmeSi gamoxatavs da eTanxmeba gansx-

vavebul poziciebs, rasac SeiZleba rogorc subieqturi, aseve 

obieqturi mizezebi hqondes.205 ar arsebobs norma arc lo-

kalur da arc saerTaSoriso samarTalSi, romelic arbitrs 

daavaldebulebda aexsna gansxvavebuli poziciebis gaziarebis 

mizezi. saarbitraJo tribunalebi konkretuli saqmisaTvis 

iqmneba, xolo arbitrTa umravlesobas, rogorc, wesi, aranai-

ri Sexeba ar aqvs mudmivmoqmed saarbitraJo institutTan da 

ar grZnobs raime valdebulebas mis mimarT, Tundac erTgva-

rovani praqtikis ganviTarebis TvalsazrisiT. erTi mxriv, es 

aCens sakmaod legitimur kiTxvebs, ramdenad gamarTlebulia 

aseTi `arastabiluri,~ erTjeradad Seqmnili kolegiebisaT-

vis davis gadawyvetis udidesi pasuxismgeblobis dakisreba. 

meore mxriv, praqtikam daamtkica, rom broxesis idea, momx-

dariyo davebis gadawyvetis wesis da ara TviT davis sagan-

Tan (investiciebTan) dakavSirebuli sakiTxebis universaluri 

regulireba, erT-erTi yvelaze warmatebulia saerTaSoriso 

saproceso meqanizmebs Soris, rac ki dRemde saerTaSoriso 

sazogadoebas Seuqmnia. 

(2) erTgvarovani praqtikis daniSnuleba 

saarbitraJo tribunalebis erTgvarovani praqtika upirveles 

yovlisa saxelmwifoebis interesSia. investori TiTqmis yov-

elTvis konkretuli saqmis gadawyvetiT aris dainteresebuli. 

205   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.121-122.
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SesaZloa mas msgavsi problema mTeli momavali saqmianobis 

manZilze aRarc ki hqondes. (arc Tu ise didia iseTi inves-

torebis raodenoba, visac investiciebTan dakavSirebuli dava 

saxelmwifosTan ramdenimejer hqonia). saxelmwifos interes-

Sia gaarkvios ara mxolod konkretuli saqmis Sedegi, aramed 

gaigos isic, Tu rogor unda imoqmedos momavalSi proble-

mebis gamosaricxad. martivad rom vTqvaT, misi sasicocxlo 

interesia - iswavlos rogorc sxvis, aseve sakuTar Secdomebze 

da isini Tavidan aicilos. am miznis Sesruleba SeuZlebeli 

aRmoCndeba, Tu tribunalebis pozicia msgavsi samarTlebrivi 

Sinaarsis mqone sxvadasxva saqmeze diametralurad gansxvave-

buli iqneba. kidev erTi argumenti erTgvarovani praqtikis 

mniSvnelobis xazgasmisaTvis gadawyvetilebis gasaCivrebis 

erTiani meqanizmis ararsebobaa. es nakli kidev ufro zrdis 

precedentis mniSvnelobas, vinaidan erTgvarovnebis miRweva 

erTmaneTis gadawyvetilebebis SeswavliT da maTi gaanalize-

bis gziT xdeba SesaZlebeli. momavalSi misaRebi gadawyvetile-

bebis prognozirebadobis da praqtikis stabilurobis xarisx-

is gazrda mxolod ase SeiZleba. saarbitraJo tribunalebis 

praqtikis erTgvarovneba xels Seuwyobs sainvesticio davebis 

gadawyvetis meqanizmis gamWvirvalobis zrdas, rac Tavis mxriv 

arbitraJisadmi ndobis amaRlebas ganapirobebs.206 ormxrivi 

sainvesticio xelSekrulebebisaTvis  gamWvirvalobis mniSvn-

elobis gaTvaliswinebiT SeiZleba iTqvas, rom erTiani praq-

tikis Camoyalibeba erT-erTi umniSvnelovanesi gamowvevaa, 

romlis winaSec sainvesticio samarTlis sazogadoeba dgas. 

sainvesticio davebis meqanizmebis asimetriuli da horizonta-

luri ganviTareba, aseve saarbitraJo tribunalebis kompeten-

ciis gansazRvris gansxvavebuli formati da samarTlebrivi 

safuZvlebi erTgvarovani praqtikis damkvidrebas mTlianad 

arbitrebis keTil nebaze damokidebuls xdis. ar arsebobs da 

albaT uaxloes perspeqtivaSi Zneli warmosadgenia iarsebos 

iseTma samarTlebrivma bazam, romelic davis ganxilviT da-

kavebul pirebs aiZulebs gadawyvetileba wina gadawyvetile-

bebis gaanalizebis da gaTvaliswinebis Sedegad gamoitanon.  

206   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.130-131.
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saarbitraJo tribunalebis mier saerTaSoriso sainvesti-

cio samarTlis normebis intepretaciis erTiani standartis 

ararseboba saxelmwifoebs aiZulebs ukve miRebuli da sa-

davo gadawyvtilebebis apelaciis gzebi eZebon. magaliTad, 

aSS-is 2012 wlis ormxrivi sainvesticio xelSekrulebis mod-

eluri versia mxareebs saqmis garemoebaTa gaTvaliswinebiT 

gadawyvetilebis gadasinjvis meqanizmebze SeTanxmebis Sesa-

Zleblobas aZlevs, Tumca es midgoma saeWvoa erTiani praq-

tikis Camoyalibebas waadges imave mizezis gamo, rac sain-

vesticio davebis saerTaSoriso centris mier organizebul 

saarbitraJo ganxilvebs axasiaTebs. Tu gadawyvetilebis ga-

dasanijvaze orientirebuli tribunalebic aseve ad hoc prin-

cipiT iqnebian Seqmnilni, maSin gadawyvetilebaTa gadasinjvis 

erTiani meqanizmis Camoyalibebis instituciuri garantiebi 

arc am SemTxvevaSi iarsebebs.207

i) doqtrina

sainvesticio davis ganmxilveli tribunalebis praqtikaSi das-

abuTebis dros doqtrinaSi gamoTqmuli mosazrebebis, aRiare-

buli Teoritikosebis mier SemoTavazebul formulirebebze 

miTiTeba damkvidrebul tradiciad iqca. es tendencia aseve 

uwyobs xels erTgvarovani praqtikis ganviTarebas, Tumca 

arc yvelaze xSirad citirebadi avtorebis CamonaTvali ar-

sebobs, da arc gamosayeneblad savaldebulo naSromebis sia. 

ama Tu im avtorze miTiTebiT investorisa da investiciis ben-

eficiari saxelmwifos bedis gadawyveta mTlianad arbitra-

Jis gemovnebis sakiTxia. gadawyvetilebebis xelmisawvdomo-

bis xarisxis zrdasTan erTad doqtrinis mniSvneloba TiTqos 

unda Semcirdes, Tumca avtoritetul avtorebze miTiTeba da 

maTi formulebiT fons gasvla sul ufro xSirad xdeba.208 mag-

aliTad, rodesac saqme exeba vaSingtonis konvencias da misi 

calkeuli normebis ganmartebas, profesori Sroieri erT-er-

Ti yvelaze xSirad citirebadi avtoria. 

207    Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.35
208   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.133.
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C. investiciis cneba da Sinaarsi 

1. investiciis cneba 

a) samarTlebrivi aspeqti 

(1) doqtrina 

saerTaSoriso CveulebiTi samarTali da zogadad saerTaSor-

iso samarTali sawyis etapze investiciis cnebas saerTod ar 

icnobda da mas `ucxoelis sakuTrebad~ moixseniebda. ucxoe-

lis sakuTrebis dacvisa da misi usafrTxoebis uzrunvelyofa 

saxelmwifos moeTxoveboda.209

investiciis erTiani da unificirebuli cneba ar arsebobs. 

erT-erTi ganmartebiT, pirdapir ucxour investiciad miiCne-

va aranakleb 10% xmis uflebis mqone wilis floba kompaniaSi 

ara im saxelmwifos teritoriaze, romelsac investori mie-

kuTvneba.210 investirebis Sinaarsisa da gavrcelebis arealis 

gaTvaliswinebiT ganmarteba cota moZvelebulad gamoiyureba. 

aseTi zogadi da farTo ganmartebis mowinaaRmdegeni aRniS-

naven, rom investiciad ar unda CaiTvalos yvela garigeba, 

Tu misi masStabebi ar aris sakmarisi imisTvis, rom Sesabamisi 

makroekonomikuri Sedegebi dadges ( magaliTad, aseTi Sedegia 

produqciis an nedleuri moculobis zrda da a.S.). arsebobs 

sakmaod realuri safrTxe, rom moxdes Cveulebrivi savaWro 

garigebebis (maTi masStabis miuxedavad) aRreva investiciebSi 

da amis gamo saerTaSoriso vaWrobasTan dakavSirebuli davebi 

sainvesticio tribunalebis ganxilvis sferoSi moeqces.211

doqtrinasa da praqtikaSi gamoyofen ramdenime kriteriums, 

romlebic investiciis kompleqsuri cnebis erT romelime 

aspeqtze amaxvilebs yuradRebas. magaliTad, materialur aq-

tivebze dafuZnebuli (Asset based) ganmarteba  guslixmobs, rom 

209   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.56.
210  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.29.
211   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.123
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investiciad CaiTvleba ara mxolod fuli, aramed sxvadasxva 

saxis qoneba. garigebaze dafuZnebuli definicia (Transaction-
based) yuradRebas amaxvilebs kapitalis transferis da ara im 

obieqtebisa Tu qonebis dacvaze, rac am kapitalis safuZvel-

ze Seqmnes an SeiZines. sawarmoze dafuZnebuli cnebis (Enter-
prise based) mixedviT, amosavali wertilia investoris kuTvnili 

sawarmo.212 am siis gagrZleba kidev SeiZleba. calkeuli krite-

riumebi problemis damoukideblad gadawyvetaze pretenzias 

ver ganacxadeben, magram Tavisi funqciis Sesruleba yovel 

konkretul SemTxvevaSi saqmis gadawyvetisas SeuZliaT. igive 

SeiZleba iTqvas kidev erT kriteriumze, romelic yuradRebas 

investoris mier investiciis beneficiari saxelmwifos ganvi-

TarebaSi Setanil arsebiT wvlilze amaxvilebs. aqac ibadeba 

kiTxva, Tu ra SemTxvevaSi unda CaiTvalos wvlili arsebiTad 

da saerTod aris Tu ara saWiro investirebis dros saxelm-

wifos ganviTarebaSi raime wvlilis Setana. arbitrebis erTi 

nawili miiCnevs, rom wvlilis Setana investiciis warmatebu-

lobas da sainvesticio proeqtis rentabelurobas ar gulisx-

mobs.213 es mosazreba kidev erTxel adasturebs TviT `arse-

biTi wvlilis~214 kriteriumis momxreTa poziciebis sisustes. 

Tu Setanili wvlilis `arsebiToba~ damokidebuli ar aris 

mogebaze, maSin Cndeba SesaZlebloba, rom ararentabeluri 

da wamgebiani sainvesticio proeqti aseve CaiTvalos arse-

biT wvlilad saxelmwifos ganviTarebaSi. aseTi bunodvani 

ganmartebis SesaZlebloba saerTod eWvqveS ayenebs am krite-

riumis praqtikul saWiroebas. 

doqtrinaSi gamoTqmuli kritika Sesabamisi normebis formu-

lirebazec aisaxa. ormxrivi sainvesticio xelSekrulebis avs-

triuli modeli uars ambobs investiciis ganmartebisas iseTi 

arafrismTqmeli da orazrovani gamonaTqvamebis gamoyenebaze, 

rogoricaa `investoris wvlili inevsticiis beneficiari sax-

212   Schlemmer, Engela; C. Investment, Investor, Nationality, and Shareholders, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, ‘’Oxford University Press,’’ 2008, p.52.
213   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, 63.
214  Substantial Contribution
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elmwifos ganviTarebaSi~.215 aseTi formulirebisagan Tavis 

Sekaveba gamoricxavs arbitrebis an beneficiari saxelmwifos 

mxridan farTo interpretaciis gamoyenebis SesaZlebobas, 

romelsac SeuZlia mniSvnelovnad daazaralos investoris 

interesebi da araprognozirebadi gaxados misi saqmianoba. 

Znelia zustad dadgena, Tu ra wvlilzea saubari da ra iT-

vleba konkretulad im saxelmwifos ganviTarebad, sadac in-

vestirebis interesi arsebobs. ase rom saxelmwifos eZleva 

SesaZlebloba ukmayofilo iyos investoris wvliliT, miuTi-

Tos Sesabamis normaze da wamoayenos Tavis pirobebi, rac in-

vestorTan urTierTobaSi mxolod gaugebrobasa da qaoss Sei-

tans. 

(2) vaSingtonis konvenciis 25-e muxli

vaSingtonis konvenciis 25-e muxlis Tanaxmad, 

1. centris iurisdiqcia vrceldeba investiciebTan uSua-

lod dakavSirebul im samarTlebriv davebze, romelic 

warmoiSoba xelSemkvrel saxelmwifosa (an xelSemkvreli 

saxelmwifos nebismier danayofsa an dawesebulebas Soris, 

romelzec centrs miuTiTebs xelSemkvreli saxelmwifo) 

da meore xelSemkvrel saxelmwifos Soris da romlis cen-

trisaTvis gadacemis Sesaxeb mxarebi werilobiT SeTanxmd-

nen. Tu orive mxarem gamoxata Tanxmoba, arc erT maTgans 

ar SeuZlia Secvalos SeTanxmeba calmxrivad.

2. termini `sxva xelSemkvreli saxelmwifos fizikuri da 

iuridiuli piri~ niSnavs;

a) nebismier fizikur pirs, romelsac im dRisaTvis, roca 

mxareebi SeTanxmdnen gadaecaT dava arbitraJisaTvis, 

an SemTanxmebeli procedurisaTvis, agreTve im dRi-

saTvis, roca 28-e muxlis mesame nawiliT, an 36-e mux-

lis mesame nawiliT gaTvaliswinebuli moTxovna iyo 

registrirebuli – hqonda im xelSemkvreli saxelm-

wifos moqalaqeoba, romelic ar warmoadgens davis 

215  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.23.
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mxares. amasTan, termini gamoricxavs nebismier pirs, 

romelsac zemoT aRniSnuli drois momentebidan nebi-

smier SemTxvevaSi aseve hqonda davis monawile xelSem-

kvreli saxelmwifos moqalaqeoba.

b) nebismieri iuridiuli piri, romelic im dRisaTvis, 

roca mxareebi SeTanxmdnen gadaecaT dava arbitra-

JisaTvis an SemTanxmebeli procedurisaTvis – war-

moadgenda im xelSemkvreli saxelmwifos iuridiul 

pirs, romelic ar aris davis mxare. agreTve nebismieri 

iuridiuli piri, romelic zemoaRniSnuli dRisaTvis 

warmoadgenda davis monawile xelSemkvreli saxelm-

wifos iuridiul pirs, magram mxareebi SeTanxmdnen 

ganixilon igi, rogorc sxva xelSemkvreli saxelmwi-

fos iuridiuli piri am konvenciis miznebisaTvis da 

sagareo kontrolis saWiroebis gamo.

3. xelSemkvreli saxelmwifos dawesebulebis an danayofis 

Tanxmoba saWiroebs am saxelmwifos mxridan mowonebas, 

Tu es ukanaskneli ar Seatyobinebs centrs imis Taobaze, 

rom aseTi dadastureba ar moiTxoveba. nebismier xelSe-

mkvrel saxelmwifos SeuZlia am konvenciis ratifikaci-

isas, miRebisas, an dadasturebisas, an nebismier dros Sem-

dgom periodSi Seatyobinos centrs im kategoriis davebis 

Sesaxeb, romelTac is CaTvlis, an ar CaTvlis centris 

iurisdiqciaSi myofad. generaluri mdivani dauyovnebliv 

gadascems am Setyobinebas yvela xelSemkvrel saxelmwi-

fos. aseTi Setyobineba ar gulisxmobs am muxlis pirveli 

nawiliT gaTvaliswinebul Tanxmobas.        

sainvesticio davebis saerTaSoriso centris tribunalebma 

warmatebiT daamkvidres praqtika, romlis Tanaxamadac inves-

ticiis cnebis zusti Sinaarsis dadgena vaSingtonis konvenci-

is Sesabamisi Canaweris da ormxriv sainvesticio xelSekrule-

baSi miTiTebuli ganmartebis kompleqsuri analizis Sedegad 

unda moxdes.216 sxvagvarad rom vTqvaT, Tu dava sainvesticio 

davebis saerTaSoriso centrSi ganixileba, maSin davis sagani 

investiciad unda miiCneodes rogorc ormxirivi sainvesticio 

216   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.23-24.
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xelSekrulebis, aseve vaSingtonis konvenciis mixedviT.217 wi-

naaRmdeg SemTxvevaSi dava ver CaiTvleba centris gansjadad 

anu ar iarsebebs misi e.w. ratione materie gansjadoba.

praqtikam da doqtrinam vaSingtonis konvenciis 25-e muxlSi 

dafiqsirebuli pirdapiri investiciis cnebis ganamrtebis ori 

ZiriTadi midgoma Camoayaliba. pirvelis mixedviT, iTvleba, 

rom norma gagebuli unda iqnes avtonomiurad, rogroc TviT-

kmari resursi investiciis gansazRvrisaTvis. meore mosazreba 

emxroba investiciis ganmartebis Sevsebas konkretuli faqte-

biTa da samarTlebrivi SefasebebiT, rac ama Tu im saqmis gare-

moebebTan iqneba dakavSirebuli. orive maTgans sakmaod hyavs 

momxreebi rogorc sainvesticio samarTlis praqtikosebs, 

aseve Teoritikosebs Sorisac.218

(3) ormxrivi sainvesticio xelSekrulebebi 

XX saukunis dasawyisSi dadebul xelSekrulebebSi arsebuli 

formula `qoneba, uflebebi da interesebi~ mTlianad Caanacv-

la SedarebiT modernistulma sityvam `investicia,~ romlis 

Sinaarsis dadgena da ganmarteba sainvesticio samarTlis 

erT-erTi upirvelesi amocanaa.219 pirveli ormxrivi sainves-

ticio xelSekruleba germaniasa da pakistans Soris investi-

cias ganmartavda, rogorc kapitals, romelic erTi saxelmwi-

fos fizikuri, an iuridiuli piris mier meoris teritoriaze 

ganTavsdeba. XX saukunis 60-ian wlebSi dadebuli ormxrivi 

sainvesticio xelSekrulebebis nawili saerTod ar Seicavda 

investiciis legalur definicias.220 pirveli ormxrivi sain-

vesticio xelSekruleba aSS-is monawileobiT, romelic 1982 

wels egviptesTan gaformda, investicias sakmaod ucnaurad 

ganmartavda da uTiTebda, rom aq igulisxmeba `yvela saxis 

217   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.133.
218   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, ‘’Oxford University Press,’’  Oxford, 2012., p.74.
219   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.60. 
220  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.132. 
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investicia.~221 aseTi definiciebi met kiTxvebs warmoSobs, vi-

dre pasuxebs da maTi interpretacia mosamarTleebisa Tu ar-

bitrebis problemad iTvleba. 

rogorc wesi, ormxrivi sainvesticio xelSekrulebebi inves-

ticiis amomwurav da srul legalur definicias ar Seicavs. 

saxelmwifoTa umravlesoba kmayofildeba iseTi zogadi for-

mulirebebiT, rogoricaa `yvela saxis qoneba, rac brunvidan 

ar aris amoRebuli~.222 ormxrivi  sainvesticio xelSekrule-

bebis modelebis didi nawili iwyeba preambuliT, romlis 

pirvelive punqtic xazs usvams xelSemkvreli saxelmwifoebi-

saTvis pirdapiri ucxouri investiciebis mniSvnelobas.223 

praqtikaSi investiciebis ganmartebis TvalsazrisiT ori 

ZiriTadi tendencia gamoikveTa: (1) ormxrivi, an mravalmxrivi 

xelSekrulebebi cdiloben SeimuSavon universalur gamoyene-

baze orientirebuli abstraqtuli ganmartebebi; (2) mxareebi 

Tavs arideben investiciis universaluri cnebis Camoyalibe-

bas da mis ganmartebas yovel konkretul SemTxvevaSi saqmis 

garemoebebis kompleqsuri gamokvlevisa da analizis safuZ-

velze cdiloben.224 

zogjer saxelmwifoebi investiciis ganmartebas qonebis amom-

wuravi CamonaTvlis sainvesticio xelSekrulebaSi gaTval-

iswinebis gziT. aseT SemTxvevaSi investiciad xelSekrulebis 

miznebisaTvis CaiTvleba mxolod is, rac siaSia Setanili.225 

aseTi statikuri regulireba moqnili ar aris. ekonomikis 

ganviTareba da teqonoliogiuri revolucia dRes yoveldRi-

urobad aqcevs imas, rac guSin saerTod SeuZlebeli Canda. 

es tendencia investiciebzec vrceldeba da eWvqveS ayenebs 

amomwuravi CamonaTvlis xelSekrulebaSi Setanis racional-

221  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.133. 
222  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.122. 
223  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.20.
224  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.61
225  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.165.
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urobas. 

midgoma investiciis cnebisadmi srulad aris damokidebuli im 

saxelmwifoebis sainvesticio politikaze, romlebic ormxri-

vi Tu mravalxmrivi sainvesticio xelSekrulebis mxareebad 

gvevlinebian. magaliTad, aSS upiratesobas SedarebiT viwro 

ganmartebas aniWebs da investiciad miiCnevs aqtivs, romelsac 

investiciisaTvis damaxasiaTebeli ekonomikuri efeqti Sei-

Zleba hqondes.226 

ormxrivi sainvesticio xelSekrulebis Cinuri modeli inves-

ticiis ganmartebisas iyenebs gavrcelebul meTods, rode-

sac investiciis arsis da samarTlebrivi daniSnulebis da-

konkreteba materialuri aqtivebis konkretuli saxeobebis sa-

magaliTo CamonaTvlis xelSekrulebis teqstSi Setanis gziT 

xdeba.227 aseTive midgomas emxroba franguli,228 rusuli,229 da 

britanuli230 modelebi. es meTodi mxolod modeluri regu-

lirebis nawili ar aris da sakmaod xSirad gvxvdeba moqmed sa-

investicio xelSekrulebebSi. magaliTad, latviuri arafor-

maluri modelis mier SemoTavazebuli materialur aqtivebze 

damyarebuli ganmarteba saqarTvelosa da latvias Soris 2005 

wels gaformebul ormxriv sainvesticio xelSekrulebaSi 

ucvlelad gadavida.231 investiciis ganmartebis igive meTo-

dis erTgulia Sveicariisa da CineTis ormxrivi sainvesti-

cio xelSekruleba,232 romlis midgomebic doqtrinis gansa-

226   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.129. 
227  . Assset-based defi nition. See: Shan, Wenhua; Gallagher, Norah; China, in: Brown, 
Chsester; (Editor); Commentaries on Selected Model Investment Treaties, ‘’Oxford 
University Press’’, Oxford, 2013, p.147
228  Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.253.
229  Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.599-600. 
230  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.710-711. 
231   Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.436.
232   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
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kuTrebul intress iwvevs imdenad, ramdenadac investiciebis 

sferoSi ori uZlieresi moTamaSis (CineTisa da Sveicariis) 

mier miRweuli kompromisis Sedegs warmoadgens.

saboloo jamSi SeiZleba iTqvas, rom materialuri aqtivebis 

samagaliTo CamonaTvalze damyarebuli (Asset-based)  ganmarte-

ba ormxriv sainvesticio xelSekrulebebSi yvelaze xSirad 

gvxdeba.233

(4) kanonmdebloba 

moqmedi kanonmdebloba yvelaze kargad asaxavs investiciis 

cnebisadmi saxelmwifos damokidebulebas. ormxrivi sainves-

ticio xelSekrulebebisagan gansxvavebiT, kanonis miRebisas 

saxelmwifo valdebuli ar aris Tavisi pozicia sxva subi-

eqtebTanac SeaTanxmos. investiciebTan dakavSirebuli yove-

li sakanonmdeblo norma Taviseburi gzavnilia, romelic 

investorebs saxelmwifos midgomis, misi sainvesticio poli-

tikis Sefasebis SesaZleblobas aZlevs. ormxrivi sainvesti-

cio xelSekrulebebis nawili saerTod Tavs aridebs raime 

ganmartebas da adgens, rom investirebad CaiTvleba iseTi 

moqmedeba, romelic beneficiari saxelmwifos Sida kanonmde-

blobis dacviT xorcieldeba.234 amiT faqtobrivad xdeba inves-

ticiis ganmartebis `gadamisamarTeba~ Sida kanonmdeblobaze, 

romelic investiciis beneficiari saxelmwifos absolutur 

kontrols eqvemdebareba. aseTma regulirebam SeiZleba zogi-

erT investors diskomforti Seuqmnas. 

iaponuri samarTali pirdapiri ocxour investiciad miiCnevs 

Semdeg garigebebs: daxurul korporaciaSi wilebis SeZena; 

daxuruli korporaciis wilis gadasvla iseTi pir(eb)is xelSi, 

romelic mogvianebiT iRebs ucxo saxelmwifos moqalaqeobas; 

safondo bazrebze sajaro vaWrobisaTvis daSvebuli kompaniis 

aqciebis 10%-ze metis Sesyidva; kompaniis profilis, saqmiano-

bis miznebis arsebiTi cvlileba da partnioris Tanxmoba aseT 

Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.661.
233   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.125. 
234   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.130. 
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cvlilebaze; filialebis, warmoamdgenlobebis, ofisebis gax-

sna iaponiaSi an ukve arsebuli ofisebis saqmianobiaSi arsebi-

Ti cvlilebis ganxorcieleba; didi moculobis sesxi, romlis 

dabrunebis vadac erT wels aRemateba.235

latviis statistikis centraluri biuro ucxour investiciad 

miiCnevs ararezidenti fizikuri an iuridiuli piris mier ma-

terialuri resursebis latviaSi registrirebuli kompaniebis 

kapitalSi ganTavsebas.236 

SveicariaSi iTvaliswineben ra saerTaSoriso safinanso kor-

poraciis237 da ekonomikuri ganviTarebisa da TanamSromlo-

bis organizaciis238 rekomendaciebs, investicias ganamrtaven, 

rogorc kompaniis wilTa minimum aTi procentis Sesyidvas, 

an filialis, warmomadgenlobis da sxa msgavsi struqturis 

dafuZnebas ucxo saxelmwifos mikuTvnebuli fizikuri an 

iuridiuli piris mier. Sveicariis erovnuli banki investici-

ebTan dakavSirebuli statistikuri monacemebis damuSavebisas 

am ganmartebas eyrdnoba.239 

b) ekonomikuri aspeqti 

ormxrivi sainvesticio xelSekrulebis samarTlebrivi defin-

iciis Tanxvedra mis ekonomikur ganmartebasTan savaldebu-

lo sulac ar aris.240 sainvesticio davis ganmxilvelma tri-

bunalebma araerTxel miuTiTes, rom investireba ekonomi-

kur aqtivobaTa mTeli jaWvia da misi calke aRebuli rgoli 

izolirebulad ar gamoiyeneba da arc ganimarteba.241 investi-

235   Hamamoto, Shotaro; Nottage, Luke; Japan, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.351-352.
236   Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.426.
237  IFC. 
238   OECD.
239   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.652.
240  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.122. 
241   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.61.
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cia Tavisi samarTlebrivi Tu ekonomikuri bunebiT arsebi-

Tad gansxvavdeba savaWro garigebisagan, rogori masStabi da 

Rirebulebac ar unda hqondes am garigebas. erTi tranzaqciis 

dadeba droSi da sivrceSi mkveTrad aris SemosazRvruli ma-

Sin, rodesac investiciis ganxorcieleba nebismier SemTxveva-

Si gulisxmobs saxelmwifosa da investors Soris grZelvadian 

TanamSromlobas. Tu ramdeni iqneba es grZeli vada, Zalian 

xSirad winaswar ver ganisazRvreba.242

ekonomikis mecniereba ayalibebs krtieriumebs, romlebic 

Cveulebriv garigebas, safondo birJaze investirebasa da 

pirdapir investicias Soris zRvris gavlebis SesaZleblobas 

iZlevian. pirdapiri investiciis dros, rogorc wesi, xdeba (1) 

finansuri saxsrebis akumulireba da maTi gadasrola konkre-

tuli mimarTulebiT da mizniT; (2) proeqti gaTvlilia grZl-

evadian perspeqtivaze; (3) investors amoZravebs mogebis regu-

lurulad da ara erTjeradad miRebis mizani; (4) piri, ro-

melic axorcielebs investirebas, rogorc minimum Cabmulia 

mis mier akumulirebuli Tanxebis gankargvasa da menejmentSi. 

(5) investori iTvaliswinebs biznes riskebs da cdilobs maT 

prevencias.243 

saxelmwifoTa umravlesobisTvis aRiarebuli WeSmaritebaa, 

rom ucxouri investiciebis Semodineba aZlierebs maT eko-

nomikas da ufro likvidurs xdis mas. is xels uwyobs in-

frastrqturis ganviTarebas da saxelmwifos winsvlas. aseve 

aRaravin davobs imaze, rom saxelmwifos mxridan Seqmnili 

xelsayreli sainvesticio garemo da investorebis mimarT 

Tanabari da samarTliani damokidebuleba upirveles yovlisa 

swored am saxelmwifos interesSi Sedis, an uares SemTxveva-

Si unda Sediodes da bolos, saxelmwifoebis umravlesobas 

Teoriulad mainc kargad esmis, rom investiciebisaTvis xel-

sayreli garemos Seqmna mTlianad mis xelSia, vinaidan moqni-

li da gamWvirvale administraciuli procedurebis Seqmna da 

mxardaWera swored maszea damokidebuli. aseTi midgoma in-

242   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.21. 
243  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.61. 
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vestorebisaTvis gacilebiT momxibvlelia, vidre korumpire-

buli, araprofesionali da destruqciulad ganwyobili sax-

elmwifo aparati. saxelmwifoTa umravlesobas kargad esmis, 

rom investiciebis mozidva momavalSi damokidebulia imaze, 

Tu ramdenad icavs saxelmwifo ukve ganxorcielebul inves-

ticiebs.244 

2. investiciis Sinaarsi 

pirdapiri ucxouri investiciebis formis da Sinaarsis mra-

valferovaneba mTlianad aris damokidebuli investoris ino-

vaciur unarebze, mis alRoze, gegebze da am gegmebis miRwevis 

gzebze. SeiZleba gamoiyos sami ZiriTadi maxasiaTebeli, rac 

saboloo jamSi gavlenas axdens investiciaze da mas konkret-

ul formas da Sinaarss aZlevs: 1. Qqoneba da saxelSekrulebo 

uflebebi, rac dakavSirebulia am qonebiT operirebasTan 2. 

investiciis kontrolis xerxebi da saSualebebi. 3. mewarme-

obis is samarTlebrivi forma, romliTac investori apirebs 

investiciis marTvas da aqedan Semosavlis miRebas (kompaniis 

samarTlebrivi forma).245

praqtikaSi SemTxvevebi sakmaod mravalferovania da calsaxa 

da unificirebuli midgomis Camoyalibebis safuZvels ar iZl-

eva. magaliTad, erT-erT saqmeze246 Tamasuqi CaiTvala inves-

ticiad vinaidan arbitrebma miiCnies rom is organulad iyo 

dakavSirebuli investoris miznebTan.247 zogierTi avtori in-

vestirebis erT-erT formad miiCnevs e.w. outsourcing-s rode-

sac investori TviTon ar axdens adgilze operirebas. is debs 

xelSekrulebas adgilobriv kompaniasTan da mas andobs bi-

znesis warmoebis mTel cikls, an am ciklis Semadgenel nawi-

lebs. am dros mesame pirebTan urTierTobis riski mTlianad 

244   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.7-8. 
245  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.19. 
246  Fedax NV vs.  The Republic of Venezuela
247  Schlemmer, Engela; C. Investment, Investor, Nationality, and Shareholders, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, ‘’Oxford University Press,’’ 2008, p.66
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lokalur kompaniazea, radgan igi gamodis Tavisi saxeliT da 

pasuxs agebs investori kompaniis winaSe Tavisi moqmedebebi-

saTvis.248

ormxrivi sainvesticio xelSekrulebis germanuli modeli in-

vesticiasTan gaTanabrebul samarTlebriv dacvas aniWebs inve-

stirebidan miRebul Semosavlebs. igive samarTlebrivi reJimi 

gamoiyeneba, Tu investori moaxdens mogebis saxiT miRebuli 

sargeblis reinvestirebas.249 aseTi midgoma axalisebs inves-

torebs da aZlevs maT motivacias ufro grZelvadian perspeq-

tivaze gaTvalon TavianTi saqmianoba da gaafarTovon biznesi 

investiciis beneficiar saxelmwifoSi. 

a) transferi

rogori farToc ar unda iyos investiciis ganmarteba, es 

termini upirveles yovlisa fulis moculobiTi nakadebis 

gadaadgilebasTan asocirdeba. ormxrivi sainvesticio xelSek-

rulebebi aseT investicias `transferad~250 moixsenieben. ter-

mini warmatebiT damkvidrda  investorebisa da maTTan daka-

vSirebuli pirebis leqsikonSi. investorebis mier ganxor-

cielebuli transferebisadmi saxelmwifos damokidebuleba 

ormxrivi sainvesticio xelSekrulebebis regulirebis sagnis 

umniSvnelovanesi Semadgeneli nawilia. transferebis ganx-

orcielebis Tavisufleba gulisxmobs investoris uflebas 

Tavisuflad amoZraos fuladi Tanxebi rogorc beneficiari 

saxelmwifos mimarTulebiT, aseve beneficiari saxelmwifodan 

misTvis sasurveli nebismieri sxva mimarTulebiTac.251 

evrokavSiris qveynebSi moqmedi zogadi principi mocemulia 

evrokavSiris funqcionirebis Sesaxeb xelSekrulebis 63 (1) 

muxlSi. am normis Tanaxmad, akrZalulia kapitalis gaadaadg-

248  Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p.12.
249  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.306
250  transfers
251   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.257.
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ilebaze SezRudvis daweseba rogorc wevr saxelmwifoebs So-

ris, aseve wevr saxelmwifoebsa da mesame saxelmwifos Soris 

urTierTobaSi. es zogadi principi SeiZleba SeizRudos sa-

jaro interesis gaTvaliswinebiT.  

Tavisuflad gadaadgilebadi likviduri aqtivebis CamonaT-

valSi Sveicarul-Cinuri ormxrivi sainvesticio xelSekrule-

ba uTiTebs sawyis an damatebiT kapitalze, romelic SeiZleba 

kavSirSi iyos investiciasTan. misi gadaadgileba aseve dacu-

lia saxelmwifoebs Soris arsebuli SeTanxmebiT. xelSek-

ruleba specialurad amaxvilebs yuradRebas, konvertaciis 

Tavisuflebaze, romelic SeiZleba gakeTdes saxelmwifoSi 

arsebuli Sesabamisi kursiT, xolo aseTi kursis ararsebobis 

SemTxvevaSi unda gamoiyenon saerTaSoriso savaluto fondis 

is monacemebi, romelic transferis ganxorcielebis momenti-

saTvis arsebobda. 252

ormxrivi sainvesticio xelSekrulebis amerikuli modeli sak-

maod farTod CamoTvlis im likvidur aqtivebs, romlebic Ta-

visufal transfers eqvemdebareba. esenia: nebismieri kapitali, 

mogeba, dividendi, nebismieri Semosavali, romelic miRebulia 

investoris aqtivebis gasxvisebidan, an mocemul saxelmwifoSi 

biznesis likvidaciis gamo miRebuli tranzaqciebidan, pro-

centebi, menejmentis xarjebi, xelSekrulebiT gaTvaliswineb-

uli transferebi, sesxis dafarva da a.S.253 am CamonaTvliT aSS 

cdilobs transfers daqvemdebarebuli likviduri aqtivebi 

maqsimalurad farTod ganmartos da normis Semfasebelsac 

farTo interpretaciis SesaZlebloba misces. 

ormxrivi sainvesticio xelSekrulebis germanuli modeli 

Tanxebis Tavisufali moZraobisaTvis aucilebeli for-

malobebis maqsimalur vadas awesebs. nebismieri transferi, 

romelzec investorma gaakeTa ganacxadi saamisod dadgenili 

wesiT, unda ganxorcieldes maqsimum ori Tvis vadaSi.254 maqsi-

252   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.679.
253  Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.794.
254   Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, `Oxford University Press~, Oxford, 2013, 
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maluri vadis daweseba investorisaTvis damatebiTi garnatiaa 

da saxelmwifos mxridan procedurebis sirTuleebze da bi-

urokratiul safexurebze miTiTebis gziT Tavis marTlebis 

mcdelobas gamoricxavs. am modelze xelmomweri saxelmwifo 

saerTaSoriso valdebulebas kisrulobs, rom nebismieri 

formaluri procedura, romelsac is saWirod miiCnevs trans-

feris gasakeTeblad, dasruldes ori Tvis vadaSi. am vadis 

uSedegod gasvla ukve niSnavs darRvevas da saxelmwifos Ta-

vis marTlebis SesaZleblobas arTmevs. 

CrdiloeT amerikuli Tavisufali vaWrobis xelSekrulebis 

Tanxamad, likviduri aqtivebis transferi SeiZleba SeizRu-

dos, Tu es aucilebelia gadaxdisuunarobis proceduris 

miznebisaTvis da kreditorTa interesebis dasacavad; aseve 

aqciebis gamoSvebis, aqciebiT vaWrobis da sxva msgavsi mizne-

bidan da interesebidan gamomdinare; danaSaulis gamoZiebis 

Tu prevenciis mizniT, likviduri aqtivebis moZraobaze fi-

nansuri monitoringis ganxorcielebis mizniT; sasamarT-

lo gadawyvetilebebis aRsrulebis da procesis saTanadod 

warmarTvis mizniT. nebismier SemTxvevaSi, saxelmwifo val-

debulia imoqmedos samarTlianad, keTilisindiserad da ar 

dauSvas investoris diskriminacia.255

b) investireba safondo birJaze (Portfolio Investment)

erT-erTi aRiarebuli ganmartebis Tanaxmad, ucxour inves-

ticiaSi moazreba rogorc e.w. pirdapiri investicia256 aseve 

arapirdapiri, anu e.w. `portfeluri~ investicia257 - rode-

sac investireba menejmentze pirdapiri kontrolis dawe-

sebis gareSe xdeba. 258 sainvesticio portfolios da pirdapir 

p.312. 
255   Bjorklund, Andrea, K. NAFTA Chapter 11, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.491.
256   Foreign Direct Investment-FDI.
257  Portfolio Investment.
258  Amarasinha, Stefan, D. Kokott, Juliane; Multilater investment rules revisited, in:  
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, `Oxford University Press,~ 2008, p.120. 
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ucxour investiciebs Soris sxvaoba investoris xelSi gada-

suli kontrolis xarisxSi mdgomareobs. investicia CaiTvleba 

pirdapirad da ucxourad, Tu investoris xelSia 10%-ze meti 

Cveulebrivi aqciebi. 10%-ze naklebi aqciebi ki sainvesticio 

portfoliod miiCneva.259 

ormxriv sainvesticio xelSekrulebebs safondo birJebze in-

vestirebis sakiTxisadmi sakmaod araerTgvarovani damokideb-

uleba aqvT. aseTi xelSekrulebebis nawili kapitalis bazarze 

investirebas Tavisi regulirebis sferodan pirdapir gamor-

icxavs, Tumca meore nawili aseT SezRudvas ar icnobs.260 mag-

aliTad, poloneT-daniis ormxriv sainvesticio xelSekrule-

baSi miTiTebulia, rom `investicia~ gulisxmobs nebismier 

kompaniaSi Tanxebis ganTavsebas, rodesac aseTi ganTavsebis 

mizania investorsa da investiciis recipient kompanias So-

ris myari ekonomikuri urTierTobebis warmoqmna, rac inves-

tors SesaZleblobas miscems investiciis recipient kompania-

Si gadawyvetilebebis miRebaze arsebiTi gavlena moaxdinos.261 

instituciuri investori, romelic safondo birJebze operi-

rebs da romlis interesebSic kompaniis yoveldRiuri saqmi-

anobis kontroli da iq miRebul gadawyvetilebebSi monaw-

ileoba naklebad Sedis, aseTi ganmartebis mixedviT ver CaiT-

vleba investorad da Sesabamisad verc ormxrivi sainvesticio 

xelSekrulebiT gaTvaliswinebuli dacviT isargeblebs.

portfeluri investiciebis legaluri definicia SveicariaSi 

ar arsebobs, radgan am sferoSi investoris warmoSoba Tu misi 

registraciis adgili naklebad aqtualuria, Tumca garkveuli 

zRvris gavleba aqac SeiZleba. magaliTad, Tu kompania saja-

roa, anu misi aqciebis safondo birJaze vaWrobisaTvis aris 

daSvebuli, Sveicaruli safondo birJebis maregulirebeli 

samarTali aranakleb 33 %-is mflobeli aqcionerebisagan 

kompaniis sxva aqcionerebis mimarT savaldebulo satendero 

259  .Salacuse, Jeswald; W.  The Law of Investment Treaties, ̀ Oxford University Press~, 
New-Yokr, 2010, p.30. 
260  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.125. 
261 Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.125.  
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SeTavazebis ganxorcielebas iTxovs.262 analogia mTlianad 

Sesaferisi ar aris, Tumca garkveulwilad SeiZleba gamodges 

imis Sesafaseblad, Tu vin SeiZleba CaiTvalos investorad 

safondo birJebze dafiqsirebuli operaciebis Sedegebis gaT-

valiswinebiT. safondo birJis da misi maregulirebeli kanon-

mdeblobis ganviTarebis xarisxis da donis gaTvaliswinebiT, 

msgavsi regulirebebi Sveicarul samarTalSi arc Tu mci-

rea. magaliTad, Tu SveicariaSi registrirebuli bankis xmis 

uflebis mqone aqciebis 10%-ze meti birJaze vaWrobis Sede-

gad romelime erTi subieqtis xelSi aRmoCndeba, es subieqti 

valdebulia winaswar miawodos informacia Sveicariis finans-

uri bazris kontrolis samsaxurs.263 es norma aseve SeiZleba 

gamodges investiciis cnebis dakonkretebis aTvlis wertilad, 

Tumca, rogorc wesi, saerTaSoriso sainvesticio samarTali 

naklebad interesdeba saerTaSoriso Tu lokalur safondo 

birJebze dafiqsirebuli garigebebis regulirebiT, vinaidan 

es sakiTxi, specialuri regulirebis sagania. albaT aqve isic 

unda aRiniSnos, rom kapitalis importior saxelmwifoebSi fi-

nansuri bazrebi maincdamainc ganviTarebuli ar aris da arc 

am saxelmwifoebs mikuTvnebuli kompaniebis aqciebia masiurad 

gatanili msgavs birJebze. 

c) saerTaSoriso komerciuli arbitraJis gadawyvetileba, 

rogorc investicia? 

kiTxva legitimurad daisva mas Semdeg, rac sainvesticio 

davebis saerTaSoriso centrs am sakiTxze msjeloba mouwia. 

italiurma kompaniam gazsadenis mSeneblobis xelSekruleba 

bangladeSis adgilobriv saxelmwifo kompaniasTan gaaforma. 

xelSekruleba iTvaliswinebda saerTaSoriso savaWro palatis 

arbitraJis mier davis gadawyvetas. uTanxmoebis warmoSobis 

Semdeg italiurma kompaniam mimarTa arbitraJs. saarbitraJo 

ganxilvis mimdinaroebis procesSi mopasuxis ramdenime Suamd-

262  Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.653.
263  the Swiiss Financial Market Supervisory Authority (FINMA) see: Schmid, Mi-
chael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on Selected Model 
Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.654.
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gomloba ar dakmayofilda. am ukanasknelma mimarTa banglade-

Sis sasamarTlos da moiTxova dadastureba, rom arbitraJi ar 

iyo kompetenturi ganexila dava. sasamarTlos mier am moTxov-

nis dakmayofilebis miuxedavad arbitrebma ganagrZes ganxilva 

da gamoitanes gadawyvetileba. mopasuxem kidev erTxel mimar-

Ta sasamarTlos da moiTxova gadawyvetilebis gauqmeba. sarCe-

li ar dakmayofilda im motiviT, rom bangladeSis samarTlis 

Tanaxmad, aseTi gadawyvetileba saerTod ar arsebobs (vinaidan 

bangladeSis sasamarTlom ar cno arbitrebis uflebamosileba 

ganexilaT dava da gamoetanaT saboloo gadawyvetileba). Se-

sabamisad, ararsebuli gadawyvetilebis gauqmebaze msjeloba 

sasamarTlom absurdulad miiCnia. italiurma kompaniam mimar-

Ta sainvesticio davebis saerTaSoriso centrs, da miuTiTa, 

rom lokaluri marTlmsajulebiT manipulirebis gziT mopa-

suxe bangladeSma faqtobrivad moaxdina im Tanxis (investi-

ciis) eqspropriacia, romelic saerTaSoriso savaWro pala-

tis arbitraJma daakisra mopasuxe kompanias. Ffaqtobrivad 

ise gamovida, rom saarbitraJo gadawyvetilebis ekonomikuri 

Rirebuleba ganimarta, rogorc investiciis nairsaxeoba. sa-

investicio davebis saerTaSoriso centris tribunalma daad-

gina, rom am SemTxvevaSi mxedvelobaSi unda iqnas miRebuli 

investoris mier ganxorcielebuli `operaciebi mTlianobaSi~. 

am mTlianobis (xelSekruleba mSeneblobaze, valdebulebis 

Seusrulebloba, arbitraJis gadawyvetileba da meore mxari-

saTvis anazRaurebis dakisreba) erT-erTi imanentur Semadge-

nel nawilad CaiTvala saerTaSoriso komerciuli arbitraJis 

mier miRebuli gadawvyetileba. tribunalma aseve daadastura 

Tavisi uflebamosileba ganexila dava italias da bangla-

deSs Soris arsebuli ormxrivi sainveticio xelSekrulebidan 

gamomdinare.264

miuxedavad imisa, rom sainvesticio davebis saerTaSoriso 

centris saxeliT moqmed tribunals investicia da saarbitra-

Jo gadawyvetileba erTmaneTTan ar gauigivebia, faqtobrad 

dadasturda, rom gadawyvetilebis cnobisa da aRsrulebis 

264  Mistelis, Loukas, A. Award as an Investment: The Value of an Arbitral Award or the 
Cost of Non-Enforcement, in: ICSID Review, Foreign Investment Law Journal, Volume 
28, N1, Spring, 2013, p.74-75.
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procesis Seferxeba SeiZleba sainvesticio saqmianobaSi sax-

elmwifos mxridan uxeS Carevad CaiTavlos.265 TavisTavad, mx-

olod saarbitraJo gadawyvetileba, an misi Seusrulebloba 

ver CaiTvleba investiciad, an mis marTlsawinaaRmdego xe-

lyofad.266

3. investiciebis klasifikacia 

saxelmwifos poziciidan investicia SeiZleba iyos Sida (in-
ward) – rodesac investorebi kapitals abandeben am konkre-

tul saxelmwifoSi; da gare (outward) – rodesac am saxelmwifos 

fizikuri da iuridiuli pirebi abandeben kapitals samSoblos 

farglebs gareT.267 es klasifikacia yvela saxelmwifos mier 

gaziarebuli ar aris. magaliTad,  britanuli sainvesticio 

samarTali ucxourad da adgilobrivad investiciebis dayo-

fas saWirod ar miiCnevs.268 

investiciis klasfikaciis magaliTebi Sida kanonmdebloba-

Sic gvxvdeba. magaliTad, CineTis vaWrobis saministros saer-

TaSoriso vaWrobis departamentis klasifikaciiT, investi-

cia ori saxis SeiZleba iyos: pirdapiri ucxouri investi-

cia, (romelic moicavs erToblivi sawarmoebis dafuZnebas, 

ucxoelebis mier Cinuri kompaniebis aqciebis kontrols da 

a.S.) da `sxva ucxouri~ investiciebi, rogoricaa magaliTad 

saerTaSoriso lizingi. investiciis Cinuri klasifikacia far-

Toa da sainvesticio portfoliosac gulisxmobs.269

265   Mistelis, Loukas, A. Award as an Investment: The Value of an Arbitral Award or the 
Cost of Non-Enforcement, in: ICSID Review, Foreign Investment Law Journal, Volume 
28, N1, Spring, 2013, p.75.
266    Mistelis, Loukas, A. Award as an Investment: The Value of an Arbitral Award or the 
Cost of Non-Enforcement, in: ICSID Review, Foreign Investment Law Journal, Volume 
28, N1, Spring, 2013, p.87.
267   Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.758.
268   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.699.
269   Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
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4. statistika 

pirdapiri investiciebis raodenoba didi siswrafiT izrdeba. 

gaeros vaWrobisa da ganviTarebis konferenciis270 2007 wlis 

moxsenebis Tanaxmad, aseTi investiciiebis saerTo raodenobam 

msoflioSi 2006 wlisaTvis 1306 miliardi Seadgina. es cifri 

1973 wlisaTvis 25 miliards ar aWarbebda.271 

D. sainvesticio samarTlis subieqtebi 

1. saxelmwifo272 

a) saxelmwifo organoebisa da teritoriuli erTeulebis 

pasuxismgebloba 

saxelmwifos cneba sainvesticio samarTlis miznebisaTvis mx-

olod xelisuflebis centraluri organoebis erTobliobas 

ar gulisxmobs. saxelmwifos qmedebad aseve CaiTvleba mis ter-

itoriuli erTeulebis, provinciebisa da municipalitetebis, 

adgilobrivi Tu centraluri mmarTvelobis (administraci-

uli) organoebis nebismieri qmedeba. saxelmwifos ar SeuZlia 

gaemijnos maT. is pasuxs agebs ara mxolod umaRlesi Tanamde-

bobis pirebis, aramed misi yvelaze dabali rangis moxelis mo-

qmedebebisTvisac.273 saxelmwifos ar SeuZlia Tavi gaimarTlos 

imiT, rom marTlsawinaaRmdego iyo misi romelime organos, 

2013, p.133.
270   United Nations Conference on Trade and Development –UNCTAD.
271   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.3.
272  qveyanas, sadac investireba xorcieldeba, xSirad uwodeben ̀ maspinZel 

saxelmwifos~ (Host State, Gasgeberstaat). ix. Griebel, Jern; Internationales Investi-
tionsrecht, Lehrbuch für Studium und Praxis, ̀ Beck,~ München, 2008, s.1. investireba 

saxelmwifos mier finansuri sargeblis miRebasTan asocirdeba, amitom 

gamoviyeneb sityvaTSeTanxmebas `investiciis beneficiari saxelmwifo~ 

rac investirebis procesSi saxelmwifos rolsa da funqcias ukeTesad 

asaxavs.

273    Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.217.
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moxelisa Tu saxelmwifo politikuri Tanamdebobis piris moq-

medeba da ara TviT saxelmwifos moqmedeba.274 sasamarTlos da-

moukideblobis principis miuxedavad, saerTaSoriso sainves-

ticio samarTlis miznebisaTvis lokaluri marTlmsajulebis 

nebismieri moqmedeba Tu gadawyvetileba aseve Sesabamisi sax-

elmwifos moqmedebad iTvleba.275

marTlmsajulebis saerTaSoriso sasamarTlos ganmartebiT, 

qmedeba miewereba saxelmwifos mxolod im SemTxvevaSi, Tu 

ikveTeba, rom am qmedebis ganxorcielebis brZaneba uSualod 

saxelmwifosgan modioda da amisi damdasturebuli mtkice-

bulebebi arsebobs. mxolod Teoriuli SesaZlebloba, rom 

saxelmwifos ufleba hqonda gaeca instruqciebi, sakmarisi 

ar aris.276 imis gaTvaliswinebiT, rom gadawyvetileba Seexe-

boda nikaraguaSi mimdinare samxedro moqmedebis dros Cad-

enil danaSaulebs, naklebad safiqrebelia, rom am ganmartebis 

gavrceleba sainvesticio davebis mimarTac relevanturia. 

aseT SemTxvevaSi investors SeiZleba daekisros sakmaod mZime 

mtkicebis tvirTi, romelic mas aiZulebs saxelmwifos ama 

Tu im organos moqmedebaSi zemdgomis brZanebis utyuari mt-

kicebulebebi eZebos. aseTi midgoma sainvesticio praqtika-

Si SesaZleblobas miscems saxelmwifos Tavidan aicilos pa-

suxismgebloba da gaemijnos Tavisive organoebis, mis mierve 

daniSnuli pirebis marTlsawinaaRmdego da zianis mimyenebel 

qmedebebs. zemoaRniSnuli formulireba sainvesticio samar-

TalSi naklebad aqtualuria. ormxrivi sainvesticio xelSek-

rulebis aSS-is modelis Tanaxmad, saxelmwifos miewereba misi 

saagnetos an organizaciuli warmonaqmnisa Tu piris nebism-

ieri qmedeba, Tu es qmedeba ganxorcielebulia administraci-

uli, maregulirebeli, an sxva saxelisuflebo funqciis Ses-

rulebis da sajaro miznis miRwevis mizniT.277 

274  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.218.
275  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.181.
276 Bungenberg, Marc; Titi, Catharine; Developments in International Investment Law, 
in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Editors); Eu-
ropean Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 2013, p.469.
277  Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
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samarTlebrivi Sefasebisas mniSvnelovania ara damkvidrebuli 

stereotipuli Sexedulebebi, aramed konkretuli moqmedebis 

Sinaarsi, misi realuri mizani da am miznis miRwevis gzebi. mag-

aliTad, evrokavSirs ver vuwodebT saxelmwifos klasikuri 

gagebiT, Tumca is funqciebi, romelsac wevri saxelmwifoebi 

mas aniWeben, calsaxad adasturebs, rom evropis kavSiri sain-

vesticio samarTlis srulfasovani subieqtia.278 

erT-erT saqmeSi,279 sadac saqarTvelo gamodioda rogorc mo-

pasuxe, saxelmwifom miuTiTa, rom misi Tanamdebobis pirebi, 

romlebmac xeli moaweres xelSekrulebas, ar iyvnen saamisod 

ulfebamosilni, Tumca sainvesticio davebis saerTaSori-

so centris tribunalma ganmarta, rom `saxelmwifos ar aqvs 

ufleba aicilos tribunalis iurisdiqcia imis gamo, rom man 

TviTonve daarRvia Tavisive Sida kanonmdebloba.~280 Ggarda 

amisa, imave saqmeze mosarCeles saxelmwifos mxridan miRebu-

li hqonda dokumentacia, romlis Tanaxmadac koncesia moqmed 

kanonmdeblobas Seesabameboda. tribunalma saerTaSoriso 

samarTlis komisiis aqtze281  miTiTebiT ar gaiziara mopasuxe 

saxelmwifos Sesagebeli, rom koncesia Tavis droze gacemu-

li iyo kanonis uxeSi darRveviT. tribunalma aseve miuTiTa, 

rom saxelmwifos mxridan sawyis etapze miwodebuli informa-

cia da gacemuli dokumentebi uqmnida investors legitimur 

molodins investiciis kanonierebis Taobaze da amis gamo ar 

SeiZleba CaiTavlos, rom investicia misi ganxorcielebis mo-

mentidan marTlsawinaaRmdego xasiaTs atarebda.282 

Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.773.
278   Hindelang, Steffen; The Autonomy of the European Legal Order, Eu Constitutional 
Limits to Investor State Arbitation on the Basis of Future EU Investment Related Agree-
ments, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Common Commercial 
Policy after Lisabon; Special Issue: European Yearbook of International Economic Law, 
’’Springer,’’ Heidelberg, 2013, p.187.
279   Kardassopulos vs. Georgia.
280  Spiermann, Ole; Applicable law, in: Muchlinski, Peter; Ortino, Federico; Schreuer 
Christoph;(Editors) The Oxford Handbook of International Investment Law, ‘’Oxford 
University Press,’’ 2008, p.115.
281   International Law Commission Act on State Responsibility http://www.ilsa.org/
jessup/jessup06/basicmats2/DASR.pdf   
282   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 



109

sxva saqmeze283 tribunalma daadgina, rom iseT faqtebs, ro-

goricaa konkretuli saxelmwifo organos struqtura, misi 

xelmZRvanelobis daniSvnis wesi, aseve is faqti, Tu ramdenad 

xSiria konsultaciebi zemdgom organoebTan gadawyvetilebis 

miRebis TvalsazrisiT, ar aris relevanturi am organos 

qmedebis saxelmwifos qmedebad miCnevisaTvis.284 aseTi formu-

lirebis gaziareba arc Tu saxarbielo mdgomareobaSi Caagdebs 

investors, miscems ra saSualebas saxelmwifos nebismier dros 

gaemijnos yvela im qmedebas, romelzec ar arsebobs Sesabami-

si mtkicebuleba, rom is misi pirdapiri instruqciis Sedegad 

ganxorcielda. 

b) gamWvirvaloba 

investiciebTan dakavSirebuli sakiTxebis maqsimaluri gam-

Wvirvaloba saxelmwifos erT-erTi valdebulebaa. gamWvir-

valobis uzrunvelyofa arc Tu iSviaTad ormxrivi sainvesti-

cio xelSekrulebebis regulirebis sagani xdeba. gamWvirvalo-

bis standarti daculad iTvleba maSin, rodesac informacia 

investiciebTan dakavSirebuli procedurebisa da sistemis 

Sesaxeb xelmisawvdomia sajarod, yovelgvari damatebiTi Za-

lisxmevis gareSe.285 zogierTi ormxrivi sainvesticio xelSek-

ruleba ufro Sorsac midis da adgens saxelmwifos valdeb-

ulebas CarTos investorebi gadawyvetilebebis miRebis pro-

cesSi, Tu konkretuli sakiTxi uSualod Sedis investorebis 

interesis sferoSi.286 

ormxrivi sainvesticio xelSekrulebiT saxelmwifosaTvis 

dawesebuli gamWvirvalobis valdebuleba Sesrulebulad unda 

Second Edition, `Oxford University Press,~  Oxford, 2012., p.218. 
283  The White Industries vs. India.
284  Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.469.
285  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.397.
286  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.401.
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CaiTvalos, Tu saxelmwifo oficialur organoSi aqveynebs da 

sajaros xdis yvela im saknonmdeblo Tu kanonqvemdebare nor-

matiul aqts, romelic gavlenas axdens investoris saqmiano-

baze. damkvidrebuli praqtikiT, aseve aucileblad iTvleba 

oficialur veb-gverdebze Sesabamisi aqtebis gamoqveyneba.287 

Tu saxelmwifo zedmiwevniT axorcielebs dasaxelebul moq-

medebebs, maSin gamWvirvalobis valdebuleba Sesrulebulad 

unda CaiTvalos, Tumca isic unda aRiniSnos, rom saxelmwifos 

mxridan SeiZleba adgili hqondes ara mxolod normatiuli ma-

salis, aramed ama Tu im faqtis, garemoebis Tu Sesasrulebeli 

moqmedebis Sesaxeb informaciis miuwodeblobas an arasaTa-

nadod (arasrulyofilad) miwodebas. Tu mxolod formaluri 

regulirebebis codna sakmarisi ar aris investoris mier dasax-

uli miznis misaRwevad, gamWvirvalobis valdebulebis dar-

Rvevad unda CaiTvalos saxelmwifos yvela qmedeba, romelic 

gamoricxavs investoris yovelmxriv da srul informirebas 

da iwvevs mis SecdomaSi Seyvanas gadawyvetilebis misaRebad 

mniSvnelvan faqtebTan da garemoebebTan mimarTebaSi. 

c) saxelmwifos mier dafuZnebuli subieqtebis pasuxismge-

bloba 

xSirad saxelmwifo afuZnebs specialuri subieqts an qmnis 

administraciul organos, romelic pasuximgebelia ucxouri 

investiciebTan (an zogadad investiciebTan) dakavSirebul 

sakiTxebze. aseT SemTxvevaSic ki ar aqvs mniSvneloba im sta-

tuss, romelic SeiZleba Sida kanonmdeblobiT miniWebuli 

hqondes sajaro samarTlis subieqts/administraciul orga-

nos, mis mier gamocemul aqts Tu Sesrulebul moqmedebas. 

nebismier SemTxvevaSi tribunalebis didi umravlesoba maT 

saqmianobas afasebs, rogorc saxelmwifos saqmianobas da sax-

elmwifos akisrebs sul pozitiur Tu negatiur pasuxismge-

blobas maTi saqmianobisaTvis.288 amave dros, saxelmwifos 

mier Tavisi uflebamosilebebis sajaro samarTlis subieqtze 

287   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Selec-
ted Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.31.
288   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.219. 
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delegirebis faqti ar SeiZleba ganimartos, rogorc saxelm-

wifos mier aRebuli valdebulebis darRveva.289 saxelmwifos 

gadasawyvetia, Tu rogor moaxdens sakuTari funqciebis Ses-

rulebas da rogor daregulirebs amas sakuTari Sida samar-

TliT. Tu investors amis gasaCivrebis ufleba mieniWeboda, 

maSin miviRebdiT situacias, rodesac investori TviTon kar-

naxobs saxelmwifos vin iyos misi interesebis gamtarebeli 

konkretuli inevsticiis ganxorcielebis procesSi. es wi-

naaRmdegobaSi modis saxelmwifos suverenitetTan da aqedan 

gamomdinare saerTaSoriso sajaro samarTalTan. 

vaSingtonis 1965 wlis konvencia iZleva saarbitraJo ganxil-

vis mxared saxelmwifo organos/sajaro samarTlis subieqtis 

CarTvis SesaZleblobas, Tu es organo mopasuxed iqna miTiTe-

buli da arsebobs Sesabamisi saxelmwifos Tanxmoba, Tumca 

unda aRiniSnos, rom es norma praqtikaSi minimalurad gamoiy-

eneba.290 

d) sajaro sainvesticio fondebi 

investorad SeiZleba mogvevlinos sajaro sainvesticio fon-

dic.291 rogorc wesi, aseTi fondi dafuZnebulia saxelmwifos 

mier da mis srul kontrols eqvemdebareba. sajaro sainves-

ticio fondebis dafuZneba navTobiT da gaziT mdidarma sax-

elmwifoebma 1950-iani wlebidan daiwyes. maT surdaT bune-

brivi resursebis gayidviT miRebuli TanxebiT daefinansebi-

naT iseTi sferoebi, romlebic Semosavlebis zrdas bunebrivi 

resursebis gareSec uzrunvelyofda. bolo ormocdaaTi wlis 

ganmavlobaSi, am fondebis roli da mniSvneloba ganuxrelad 

izrdeboda. marTalia, ekonomikuri krizisi aseve Seexo saja-

ro sinvesticio fondebis finansur mdgomareobasac, Tumca 

maTi rolis Semcireba investiciebis samyaroSi mosalodneli 

ar aris. niSnebi, romelic sajaro sainvesticio fonds axa-

siaTebs, unificirebulia: isini dafuZnebulia saxelmwifos 

289   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.225. 
290   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.227. 
291  Sovereign Wealth Funds – SWF-s. 
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mier, magram amave dros maT damoukidebeli samarTalsubi-

eqtoba aqvT. fondebis menejmentis sistema da maTi miznebi 

mTeli msoflios masStabiT gansxvavebulia.292

sajaro sainvesticio fondebi investirebas ZiriTadad safon-

do birJebze axorcieleben (rac klasikuri gagebiT inve-

stirebad ar ganixileba), Tumca am subieqtebis saqmianoba yu-

radRebas mainc imsaxurebs. saqme imaSia, rom aseTi fondebis 

saxelmwifos mxridan kontrolis SesaZlebloba yovelTvis 

aCens eWvs, rom fondma investireba ganaxorcielos saxelm-

wifos geo-strategiuli, pulitikuri interesebidan gamom-

dinare, rac inevsticiis beneficiari saxelmwifosaTvis po-

tenciur safrTxed ganixileba. investirebis miznebi SeiZleba 

sulac ar iyos orientirebuli mogebis miRebaze. is faqti, 

rom saxelmwifos SeuZlia gansazRvros uzarmazari fuladi 

saxsrebis miznobrioba da mimarTuleba, dasabuTebuls xdis 

varauds imis Sesaxeb, rom saxelmwifoebi am gziT TavianTi 

ekonomikuri da pilitikuri Zalis demonstrirebas sxvebis 

dasustebis xarjze Seecdebian. maqs veberma  aseTi fondebis 

dasaxasiaTeblad gamoiyeneba termini `imperialisturi kapi-

tali,~ 293 romelic sakmaod zustad asaxvs im Sinaarss, rasac 

zemoaRniSnuli fondebi arc Tu iSviaTad atareben. 

sajaro sainvesticio fondebs investiciis beneficiari sax-

elmwifosaTvis SeiZleba sami kategoriis riski mohqondeT: 1. 

saxelmwifo da sazogadoebriv usafrToxebasTan dakavSire-

buli riskebi, rac SeiZleba gamowveuli iyos samxedro da 

usafrTxoebis mrewvelobaSi sajaro sainvesticio fondis in-

teresebis gamokveTiT. 2. e.w. damokidebulebis riski, romelic 

SeiZleba gaCndes strategiuli mniSvnelobis kompaniebis kon-

trolis fondis xelSi gadasvlis Sedegad da 3. gacilebiT 

zogadi riski, romelic SeiZleba gamoixatos arasasurveli in-

292  Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist Capi-
talists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled Enti-
ties, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook 
if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.82-83.
293  Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist Capi-
talists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled Enti-
ties, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook 
if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.79-80
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formaciis, inteleqtualuri sakuTrebis uflebis obieqtebis 

da sxva aqtivebis fondis xelSi gadasvliT. am riskebis Tavi-

dan acileba efeqturi saxelmwifo kontrolis gareSe TiTqmis 

SeuZlebelia. amitom racionalur azrTan axlosaa mtkiceba 

imis Sesaxeb, rom kontroli garkveuli xarisxiT aucilebe-

lia. 294 

arseboben investiciebis sferoSi dasaqmebuli adamianebi, 

romlebic sxvagvarad fiqroben. magaliTad, erT-erTi mo-

sazrebis Tanaxmad, sajaro sainvesticio fondebis mier ganx-

orcielebuli investireba zrdis im saxelmwifoebis mimarT 

investorTa ndobas, romlebic aseT fondebs akontroleben. 

amave dros, fuladi saxsrebis mniSvnelovani nakadebis in-

vestirebis mizniT gamoyenebisas izrdeba kapitalis bazris 

likvidurobis xarisxi, rac Tavis mxriv kapitalis gaiafebas 

iwvevs. aseTi fondebi, rogroc wesi, arCeven investirebas 

grZelvadiani perspeqtiviT da xels uwyoben infrastruqtu-

ris ganviTarebas.295 

gansxvavebuli mosazrebebis Sejamebis mizniT SeiZleba iTq-

vas, rom rogorc erTi, aseve meore Sexeduleba calmxrivad 

axasiaTebs sajaro sainvesticio fondebis saqmianobas mkve-

Trad dadebiT, an mkveTrad uaryofiT niSnebze yuradRebis 

gamaxvilebis gziT. aseTi fondebis arsebobas, imis gaTval-

iswinebiT, Tu rogoria saxelmwifos mizani konkretul Sem-

TxvevaSi, Tavisuflad SeiZleba mohyves doqtrinaSi aRweri-

li rogorc erTi, aseve meore Sedegi. sajaro sainvesticio 

fondebis gankargulebaSi arsebuli fualadi nakadebis ST-

ambeWdavi odenobis miuxedavad, evropul da amerikul praq-

tikaSi naklebad gvxvdeba imperialisturi qvenagrZnobebiT 

fondis iaraRad gamoyenebis SemTxvevebi.296 magaliTad, saja-

294  Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ~Imperialist Capi-
talists~? Teh European Response to Direct Invesment by Non Eu State-Controlled Enti-
ties, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook 
if International Economic Law, `Springer~, Heidelberg, 2011, p.118. 
295   Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist 
Capitalists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled 
Entities, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Year-
book if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.80.
296   Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist 
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ro sainvesticio fondi, romelic evrokavSirSi investirebas 

gegmavs, valdebulia akmayofilebdes `kargi korporaciuli 

marTvis~297 standartebs. karg korporaciul marTvaSi igu-

lisxmeba: a) calsaxa da erTmniSvnelovani pasuxismgeblobis 

gamijvna menejmentSi dasaqmebul pirebs Soris; b) naTeli da 

gamWvirvale sainvesticio politika, romelic zustad asax-

avs im sferoebs, sadac fonds SeiZleba hqondes interesi; g) 

moqmedebis Tavisufleba da avtonomia, rac fonds aZlevs sa-

Sualebas Tavis miznebs miaRwios damoukidebelad moqmedebis 

Sedegad; d) saxelmwifosTan urTierTobis ZiriTadi da prin-

cipuli sakiTxebis sajarooba da gamWvirvaloba; e) Sida mene-

jmentis TvalsazrisiT fondis erTiani politikis uzrunve-

lyofis ZiriTadi principebi; v) yovelmxriv ganviTarebuli 

riskebis menejmentis politika.298 

e) saxelmwifo kontroli investiciebis ganxorcielebaze

arsebuli stereotipebi saxelmwifos kapitalis eqsportio-

rad da importiorad dayofis Sesaxeb nelnela aqtualobas 

kargavs. saxelmwifoebi iTvaliswineben ganviTarebis Taname-

drove tendenciebs da cdiloben investiciebis kontrolis 

politika axal realobas Seusabamon.  magaliTad, Tu didi 

britaneTi saukuneebis ganmavlobaSi kapitalis eqsportze da 

SemdgomSi misi dacvis garnatiebis Seqmnaze iyo orientirebu-

li, 21-e saukunis dasawyisSi is TviTonac cdilobs ucxouri 

kapitalis mozidvas. saxelmwifos mier dafinansebuli saagen-

toebi UK TRADE & INVESTMENT da LONDON & PARTNERS daka-

vebuli arian im ucxoeli investorebisaTvis konsultaciebis 

da rCvebis micemiT, visac britaneTSi kapitalis dabandeba da 

mogebis miReba surs. amave mizeziT aixsneba manamde arsebuli 

Capitalists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled 
Entities, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Year-
book if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.85.
297  Good corporate Governance
298   Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist 
Capitalists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled 
Entities, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Year-
book if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.95. 
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mTeli rigi biurokratiuli barierebis gauqmeba, rac ucxoe-

lebs met Sanss aZlevs TavianTi biznesis warmatebis formula 

swored did britaneTSi eZebon.299    

saxelmwifoebis politika investiciebis kontrolis mimarT 

gansxvavebulia. 

ekonomikuri TanamSromlobisa da ganviTarebis organizaciis 

wevri saxelmwifoebi SedarebiT liberaluri damokidebule-

biT gamoirCevian. maTgan gansxvavebiT, zogierTi ganviTareba-

di saxelmwifos midgoma konservatulia da nebismier investi-

ciaze saxelmwifos Tanxmobas iTvaliswinebs. damokidebuleba 

sakmaod liberaluri iyo aSS-Sic, Tumca strategiuli us-

afrTxoebis sferoSi ramdenime msxvili ucxouri investiciis 

Semdeg Seiqmna federaluri sakanonmdeblo baza, romelic sax-

elmwifos aniWebs uflebas dablokos Serwyma, an sxva gziT 

kompaniaze kontrolis mopovebis mcdeloba, Tu es safrTxes 

uqmnis amerikis usafrTxoebas. evropaSi intensiurad grZel-

deba dialogi investirebis erTiani evropuli kontrolis 

saWiroebis Sesaxeb.300

safrangeTSi investiciebis kontrolis procedura moqmedebs. 

saxelmwifo ereva investirebis procesSi, Tu investiciis 

ganxorcieleba SeiZleba winaaRmdegobaSi movides sisxlis 

samarTlTan, xelyos inteleqtulauri sakuTreba, an Selaxos 

sajaro interesi samxedro daniSnulebis produqciis war-

moebis sferoSi. evrokomisiis mier kritika mohyva im muxls, 

romelic garkveuli winapirobebis arsebobisas zRudavda in-

vestirebas evrokavSirSi mesame saxelmwifos mikuTvnebuli 

pirebis mier dafuZnebuli kompaniis mxridan.301 investirebis 

299   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.698-699.
300   Reinish, August; Protection of Protection Against Foreign Investment? The Pro-
posed Unbundling Rules of the EC Draft Energy Directives, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.53-54.
301   Müller-Ibold, Till; Foreign Investment in Germany: Restrictions Based on Public 
Security and Their Compatability with EU Law, in: Herrmann, Christoph; Terhechte, 
Jörg Philipp; (Editors); European Yearbook if International Economic Law, ‘’Sprin-
ger’’, Heidelberg, 2010, p.106.



116

iseTi formebi, rogoric SeiZleba iyos transnacionaluri 

kompaniebis Serwyma, Tu am Serwymis monawile erT-erTi kom-

paniis saqmianoba dakavSirebulia sajaro interesTan, an am 

interesis ganxorcieleba swored am kompaniis meSveobiT xde-

boda, aucileblad moiTxovs Setyobinebas safrangeTis mTav-

robisaTvis. aseT SemTxvevaSi investireba mTavrobis Tanxmo-

bis gareSe gamoricxulia.302 

germania, safrangeTisagan gansxvavebiT cnobili iyo, rogorc 

gacilebiT liberaluri ucxouri investiciebis kontrolis 

sakiTxSi, Tumca intensiurma debatebma germaneli kanonmde-

beli cvlilebebis aucileblobaSi daarwmuna.303 investici-

ebis kontrolis germanuli modeli 2009 wels Sevida ZalaSi, 

efuZneba aSS-Si  moqmed sistemas da cxare debatebis Sedegia. 

erTi mxriv, kontrolis meqanizmebis arsebobis aucilebeloba 

sadavo ar aris; Tumca, meore mxriv, aseve aRiarebulia inves-

ticiebis roli germanul ekonomikaSi da is faqti, rom ger-

maniis sainvesticio mimzidvelobis Semcireba mxolod zians 

moutans ekonomikas.304 

germanuli regulirebis Tanaxmad, Tu saqme exeba samxedro 

samrewvelo produqciisa da iaraRis damamzadebel kompani-

aSi inevstirebas, xolo investoris mier SesaZeni wili 25%-

s aRemateba, saxelmwifosaTvis Setyobineba aucilebelia. 

Setyobinebis Semdeg iwyeba garigebis monitoringis erTTviani 

procedura, romlis Semdegac saxelmwifo gascems Tanxmobas, 

an uars ambobs sainvesticio tranzaqciis ganxorcieleba-

302   Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist Cap-
italists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled Enti-
ties, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook 
if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.98.
303   Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist Cap-
italists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled Enti-
ties, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook 
if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.99
304   Müller-Ibold, Till; Foreign Investment in Germany: Restrictions Based on Public 
Security and Their Compatability with EU Law, in: Herrmann, Christoph; Terhechte, 
Jörg Philipp; (Editors); European Yearbook if International Economic Law, ‘’Sprin-
ger’’, Heidelberg, 2010, p.103.
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ze.305 ekonomikisa da teqnologiebis saministros ufleba aqvs 

dablokos germanuli kompaniis wilTa 25%-is an metis ucxouri 

kontrolis qveS gadasvla, Tu CaTvlis, rom aseTi garigeba 

ewinaaRmdegeba sajaro interessa da germaniis usafrTxoebis 

politikas. mxareebma, romlebsac surT aseTi xelSekrulebis 

dadeba unda mimarTon saministros, romelic uflebamosilia 

detalurad gamoikvlios Sesabamisi faqtobrivi garemoebebi 

Tuki amas saWirod CaTvlis, dasvas kiTxvebi da miiRos pa-

suxebi. faqtobrivad saministro am dros emsgavseba kvazi sag-

amoZiebo organos, romelic safrTxeebis prevenciis mizniT 

farTo uflebamosilebebiT aris aRWurvili. sakiTxis dadebi-

Tad gadawyvetis SemTxvevaSi saministro gascems Taxmobas Se-

sabamisi serTifikatis saxiT. kanonis ZalaSi Sesvlidan 2013 

wlamde saministroSi sul ramdenime ganacxadia Sesuli da 

aqedan arc erT maTgans ar mohyolia detaluri gamokvleva 

da garTulebebi saxelmwifos mxridan. sxva SezRudva an for-

maloba, romelic aucilebelia germaniaSi investirebisaTvis, 

ar arsebobs. investorma unda daicvas germanuli samarTlis 

imperatiuli normebi gansakuTrebiT sagadasaxado, intele-

qtualuri sakuTrebis, konkurenciis, sajaro miznebisaTvis 

saqonlis da momsaxurebis miwodebis da Sesyidvebis (tendere-

bi) sferoSi.306 germania erT-erTi yvelaze Tavisufali da mo-

qnili marTlwesrigia, romelic maqsimalurad aris ganwyobili 

rogorc investiciebis misaRebad, aseve saTanado garantiebis 

arsebobis pirobebSi sxva saxelmwifoebSi investirebis mizniT 

Tavisi mewarmeebis waxalisebisaTvis.  

liberaluri midgomis popularobis miuxedavad, saxelmwifos 

mxridan investiciebis ganxorcielebaze kontrolis aucile-

bloba eWvis qveS arc britaneTSi dgas. inglisuri reguli-

rebis307 Tanaxmad, energomatareblebis miwodebaze pasux-

305   Schweitzer, Heike; Sovereign Wealth Funds: Market Investors or ’’Imperialist 
Capitalists’’? Teh European Response to Direct Invesment by Non Eu State-Controlled 
Entities, in: Herrmann, Christoph; Terhechte, Jörg Philipp; (Editors); European Year-
book if International Economic Law, ‘’Springer’’, Heidelberg, 2011, p.99.
306   Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commenta-
ries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.292.
307   Enterprize Act 2002 58-e muxli.
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ismgebeli kompaniebis Serwymis da maTi gasxvisebis sakiTxeb-

Si SeiZleba Caerios didi britaneTis vaWrobis saxelmwifo 

mdivani,308 Tu CaiTvleba, rom ganxorcielebulma garigebam 

SeiZleba safrTxe Seuqmnas britaneTis energousafrTxoebas. 

saxelmwifo mdivans SeuZlia akrZalos mniSvnelovani indus-

triuli sawarmos kontrolis erTi piridan meoreze gadasvla, 

Tu CaTvlis, rom aseTi kontrolis mopoveba ar Seesabameba 

gaerTianebuli samefos, an misi mniSvnelovani Semadgeneli 

nawilis sasicocxlo interesebs. saxelmwifo mdivani aseve 

uflebamosilia moiTxovos investoris sakuTrebis titulis 

pirdapir masze (anu mdivanze) an mis mier gansazRvrul pire-

bze gadasvla,309 Tu CaTvlis, rom es aucilebelia naciona-

luri usafrTxoebisaTvis da ar arsebobs am usafrTxoebis 

uzrunvelyofis sxva alaternatiuli saSualeba.310 britane-

li saxelmwifo mdivani aseve uflabamosilia dablokos kom-

paniebis Serwyma Tu es garigeba SeiZleba winaaRmdegobaSi iyos 

gaerTianebuli samefos mniSvnelovan sajaro interesebTan.311 

investiciis kontrolis proceduris efeqturi gamoyenebis 

kargi magaliTia vaWrobis mdivnis, alan jonsonis mier `gaz-

promis~ mimarT zemoaRniSnuli normis gamoyeneba. rusuli 

energogiganti cdilobda xelSi Caegdo kompania Centrica, ro-

melic Tavis mxriv akontrolebda British Gas-s. `gazpromma~ uk-

mayofileba gamoTqva saxelmwifos mxridan biznes garigebaSi 

Carevis gamo. vaWrobis mdivanma rusuli kapitali ar ganixila 

wminda ekonomikuri xasiaTis investiciad da saxelmwifos mxri-

dan zomebis miReba gamarTlebulad CaiTvala. 2006 wels `gaz-

promis~ menejmentSi ganxorcielebulma cvlilebebma es kom-

pania mTlianad dauqvemdebara maSindel prezident vladimer 

putins da faqtobrivad erT-erT saxelmwifo dawesebulebad 

aqcia. korufciuli an antidemokratiuli saxelmwifos inves-

308   Secretary of state for trade.
309   Vesting Order. 
310   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.700.
311  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.700.
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ticia, romelic iseTi saxelmwifo kompaniis mier xorcield-

eba, sadac elementaruli gamWvirvaloba da anagariSvaldeb-

ulebac ki ar arsebobs, SesaZloa investiciis beneficiar sax-

elmwifoSi, arasasurveli praqtikis damkvidrebis wyarodac 

iqces.312

pirveli nabijebi, romlebsac evrokavSiri dgams investiciebis 

kontrolis kuTxiT, aris energetikis sferoSi direqtivebis 

proeqtebis SemuSaveba. am direqtivebis umTavresi principia 

energiis mwarmoebeli da misi distribuciiT dakavebuli kom-

paniebis erTiani kontrolis gamoricxva.313 gacilebiT prob-

lematuria formulireba, romlis Tanaxmadac, dauSvebelia 

bunebrivi airis miwodebisa da ganawilebis sferoSi pirdapiri 

ucxouri inevsticiebs ganxorcieleba evrokavSiris terito-

riaze. problema mdgomareobs gamonaklisebis sakmaod grZeli 

siis arsebobaSi, rac saboloo jamSi safrTxes uqmnis normis 

mier im miznis Sesrulebas, romelsac kanonmdebeli isaxavda.314 

normaSi erTi mxriv, aRniSnulia, rom akrZalulia bunebrivi 

airis gadacemisa da ganawilebis sistemis ucxoeli investoris 

mier kontroli, xolo meore mxriv miTiTebulia, rom evrokav-

Sirs ufleba aqvs miaRwios am normisagan gasnxvavebul SeTanx-

mebas sxva saxelmwifosTan/saxelmwifoebTan xelSekrulebis 

dadebis gziT. amave dros, direqtivis proeqtSi ganmartebuli 

ar aris ras niSnavs ̀ kontroli~, rac calsaxad bundovans xdis 

formulirebas.315

312  Gomez-Palacio, Ignacio; Muchlinski, Peter; Admission and establishment, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, `Oxford University Press,~ 2008, p.251-252.
313   Reinish, August; Protection of Protection Against Foreign Investment? The Pro-
posed Unbundling Rules of the EC Draft Energy Directives, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.55.
314   Reinish, August; Protection of Protection Against Foreign Investment? The Pro-
posed Unbundling Rules of the EC Draft Energy Directives, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.56.
315  Reinish, August; Protection of Protection Against Foreign Investment? The Pro-
posed Unbundling Rules of the EC Draft Energy Directives, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.57
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aSS-Si am sakiTxebs aregulirebs e.w. eqson-florios aqti,316 

romelic ZalaSia 1988 wlidan da cvlilebebi ganicada 2007 

wels. cvlilebebis ganxorcieleba aucileblad iqna miCneuli 

gaxmaurebuli saqmis Semdeg, rodesac arabeTis gaerTianebul 

emiratebs mikuTvnebuli kompania cidlobda investirebisa da 

kontrolis mopovebis gziT xelSi Caegdo aSS-is eqvsi sazR-

vao portis saoperacio sistemebi. am aqtis Tanaxmad, ucxouri 

investiciebis komiteti,317 romelic amerikis federaluri 

mTavrobis sxvadasxva departmantebisa da saagentoebis war-

momadgenlebisagan Sedgeba, swavlobs Sesabamis tranzaqciebs. 

Tu komiteti saWirod CaTvlis, saqmes ugzavnis prezidents. 

prezidenti uflebamosilia miiRos gadawyvetileba momavali, 

an ukve Sesrulebuli tranzaqciis blokirebis Sesaxeb, Tu ar-

sebobs saamiso safuZvlebi. 318

iaponuri kanonmdebloba iTxovs iaponiis erovnuli bankisaT-

vis informaciis miwodebas investiciis ganxorcielebamde ara 

ugvianes eqvsi Tvisa, Tu investicia exeba Semdeg sferoebs: 1. 

nacionaluri usafrToxeba: samxedro TviTimfrinavebi, iara-

Ri, kosmosuri mowyobilobebi an tyvia wamlis warmoeba.  2. 

sajaro wesrigi: eleqtroenergia, gazi, gaTboba telekomuni-

kaciebi, satelevizio eTeris sixSire, wyali, rkinigza, da sxva 

satransporto saSualebebi. 3. sajaro sivrcis uvnebloba: 

biologiuri da qimiuri usafrTxoebis servisebi. 4. ekonomi-

kuri berketebi: navTobi, sazRvao da sahaero transporti.319 

investiciebisadmi megobrulad ganwyobili saxelmwifoebi 

maqsimalurad eridebian investirebis procesSi Carevas. mag-

aliTad, kanadaSi investiciebis saxelmwifo kontrolis meqa-

nizmi 1985 wlidan arsebobs da misi mizania daicvas `kanadis 

kulturuli memkvidreoba, usafrTxoeba da identoba~, Tumca 

316   Exon-Florio.
317   Foreign Investment Committee.
318   Müller-Ibold, Till; Foreign Investment in Germany: Restrictions Based on Public 
Security and Their Compatability with EU Law, in: Herrmann, Christoph; Terhechte, 
Jörg Philipp; (Editors); European Yearbook if International Economic Law, ‘’Spring-
er’’, Heidelberg, 2010, p.104-105.
319   Hamamoto, Shotaro; Nottage, Luke; Japan, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.350.
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2010 wlamde am proceduris gamoyenebis arcerTi SemTxveva 

dafiqsirebula.320 

2. investori 

a) investori, rogorc saerTaSoriso sainvesticio samar-

Tlis subieqti 

praqtikaSi investicias kerZo seqtori axorcielebs, Tumca 

sainvesticio aqtivoba saxelmwifos mxridanac dasaSvebad iT-

vleba. Tu saxelmwifos Sida regulirebebi da saerTaSoriso 

valdebulebebi aZlevs SesaZleblobas ganaxorcielos inves-

ticiebi sxva saxelmwifoSi, es principSi SesaZlebelia. inves-

torebis umravelesoba iuridiuli pirebi arian, Tumca bolo-

droindeli tendencia arc fizikuri pirebis sainvesticio 

aqtivobas gamoricxavs. bundovania, SeiZleba Tu ara inves-

torad gamovides arasamTavrobo organizacia, romlis miza-

nic mogebis miReba ar aris. es sakiTxi damokidebulia mTel 

rig faqtobriv garemoebebze da samarTlebriv Sefasebaze, 

rac yoveli konkretuli SemTxvevis analizis Sedegad unda 

dadgindes.321 daskvnis saxiT SeiZleba iTqvas, rom investo-

ri SeiZleba iyos saxelmwifo/mis mier Seqmnili struqtura, 

fizikuri piri, an/da nebismieri organizaculi warmonaqmni. 

am ukanasknelis samarTlebrivi statusis dazusteba da Sesa-

bamisi samarTlebrivi Sefaseba davis ganmxilvel organozea 

damokidebuli. 

investorebi ar arian ormxrivi sainvesticio xelSekrulebis 

mxareebi, magram es xelSekruleba swored maTi uflebebisa da 

garantiebis uzrunvelsyofad iqmneba. investorebis samarT-

lebrivi damokidebuleba ormxrivi sainvesticio xelSekrule-

bebisadmi Zalian hgavs mesame piris sasargeblod dadebuli 

320   Müller-Ibold, Till; Foreign Investment in Germany: Restrictions Based on Public 
Security and Their Compatability with EU Law, in: Herrmann, Christoph; Terhechte, 
Jörg Philipp; (Editors); European Yearbook if International Economic Law, ‘’Spring-
er’’, Heidelberg, 2010, p.105.
321   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.21
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xelSekrulebis da mesame pirs Soris iuridiul kavSirs.322 

mesame piri ar aris xelSekrulebis xelmomweri, Tumca is 

samarTlebrivi urTierTobis monawiled iqceva TviT xelSek-

rulebis Sesabamisad da am xelSekrulebiT dadgenili wesiT. 

erTdroulad ramdenime saxelmwifosTan politikur-samarT-

lebriv kavSirSi yofnis SesaZlebloba da ormxrivi sainves-

ticio xelSekrulebebis gazrdili raodenoba investoreb-

Si aCens cdunebas mimarTon forum shopping-is axal saxeobas, 

romelsac doqtrinaSi treaty shopping-s uwodeben. es ukanaskne-

li gulisxmobs investoris SesaZleblobas formalurad 

dasaSvebi ramdenime variantidan airCios ormxrivi sainvesti-

cio xelSekruleba misTvis maqsimalurad sasargeblo piro-

bebiT. saarbitraJo tribunalebi cdiloben ar dauSvan ase-

Ti precedenti, Tu saqmis garemoebebidan ikveTeba investo-

ris arakeTilsindisieri mizani daekmayofilebina Sesabamisi 

formaluri moTxovnebi da mieRo iseTi samarTlebrivi dac-

va, romelsac is ver miiRebda keTilisindisierad rom emo-

qmeda. magaliTad erT-erT saqmeze323 tribunalma gamoricxa 

mosarCelis (investoris) arakeTilisindisiereba, vinaidan in-

vestirebis momentSi ar arsebobda is ormxrivi sainvesticio 

xelSekruleba, romelze dayrdnobiTac investorma moiTxova 

davis ganxilva saerTaSoriso tribunalis mier.324 investoris 

mier beneficiari saxelmwifos kanonmdeblobis darRveva, Tu 

es kanonmdebloba bundovania da calsaxad ar gansazRvravs 

investoris valdebulebas ar niSnavs imas, rom investori kar-

gavs ormxriv sainvesticio xelSekrulebaze miTiTebisa da sa-

kuTari uflebebis saerTaSoriso meqanizmebiT dacvis ufle-

bas.325

saxelmwifoTa umravlesoba ormxrivi sainvesticio xelSek-

rulebebis dadebisas cdilobs gamoricxos arakeTilsindis-

ieri Treaty Shopping. magaliTad, avstriis mier 2008 wels Se-

322   Diehl, Alexandra; The Core Standard of International Investment Protection, 
`Wolters Kluwer~, Alphen aan den Rijn, 2012, p.543. 
323   Tokios Tokeles. 
324  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.93.
325  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.155. 
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muSavebuli ormxrivi sainvesticio xelSekrulebis modeli 

cdilobs investori fizikuri piris cneba ise Camoayalibos, 

rom ar mianiWos samarTlebrivi dacva ormagi moqalaqeobis 

mqone pirs, romelsac politikur-samarTlebrivi kavSiri aqvs  

rogorc avstriasTan, aseve meore xelSemkvrel saxelmwifos-

Tanac.326 

ormxrivi sainvesticio xelSekrulebebi ZiriTadad foku-

sirebulia investoris uflebebis dacvaze, amitom investo-

ris valdebulebas investiciis ganxorcielebis procesSi na-

klebad exeba. zogadi principis Tanaxmad, investorma pativi 

unda sces da daicvas beneficiari saxelmwifos Sida kanon-

mdeblobis Sesabamisi normebi.327 saerTaSoriso samarTali in-

vestorTa valdebulebebis regulirebaSi arsebuli vakuumis 

Sevsebas sxvadasxva gziT cdilobs. arsebobs ekonomikuri gan-

viTarebisa da TanamSromlobis organizaciis rekomendaciebi, 

aseve saerTaSoriso sainvesticio bankebis mier SemuSavebuli 

moTxovnebi, romelTa dacva sasurvelia, Tu proeqtis Rire-

buleba 10 milion aSS dolars aRemateba.328 es aris `rbili 

samarTlis~ kidev erTi gamovlineba. misi mizania investorebis 

mier valdebulebis Sesrulebis ufro maRali standartis gam-

oyenebis waxaliseba. gaero cdilobs specialuri warmomad-

genlis daniSvnisa da Sesabamisi programis SemuSavebis gziT 

xeli Seuwyos investorTa korporaciuli socialuri pasux-

ismgeblobis zrdas.329 

326  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.23.
327   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.25.
328  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.26. 
329   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.27. 
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b) konkretuli saxelmwifosadmi investoris kuTvnileba

(1) saxelmwifosadmi investoris kuTvnilebis praqtikuli 

mniSvneloba

miiRebs Tu ara investori samarTlebriv dacvas ormxrivi 

saerTaSoriso xelSekrulebis mixedviT, damokidebulia imaze, 

Tu romel saxelmwifos miekuTvneba is. Tu investori samarT-

lebrivad A saxelmwifos miekuTvneba  da A-s B-sTan dadebuli 

aqvs ormxrivi sainvesticio xelSekruleba, maSin B saxelmwi-

foSi investirebisas A-s rezidenti aucileblad miiRebs Sesa-

bamis samarTlebriv dacvas. igive wesi moqmedebs mravalxmrivi 

saerTaSoriso xelSekrulebebis mimarTac.330 

ucxoelebisa da rezidentebis sakuTrebis samarTlebrivi 

dacvis gansxvavebuli standartis arsebobis aucilebloba 

kargad aris axsnili adamianis uflebaTa evropuli sasamarT-

los erTerT gadawyvetilebaSi: `socialuri reformis konte-

qstSi sakuTrebis uflebis CamorTmevisas obieqturi mizeze-

bis mTeli rigi aucilebels xdis ucxoelisa da rezidentis 

sakuTrebas Soris zRvris gavlebas. upirveles yovlisa, unda 

aRiniSnos, rom ararezidentebi Sida kanonmdeblis mier ufro 

metad `mowyvladni~ arian. isini ar iReben monawileobas im 

xelisuflebis SeqmnaSi, romlis kanonebic mogvianebiT maTze 

unda gavrceldes. garda amisa, ucxoel investorTan konsul-

tacia, an diskusia ama Tu im axali regulirebis SemoRebasTan 

dakavSirebiT naklebad, an saerTod ar mimdinareobs. rode-

sac eqspropriacias adgili aqvs sajaro interesis gamo, es 

sajaro interesi gacilebiT metad exeba rezidentebs, vidre 

ararezidentebs, romlebic moklebulni arian miiRon sarge-

beli Tundac maSin, rodesac sajaro interesi srulad iqneba 

daculi.~331 

investoris kuTvnilebas romelime saxelmwifosadmi ori 

ZiriTadi TvalsazrisiT aqvs mniSvneloba. pirvelSi is igulisx-

330   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.44-45. 
331  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.3.
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meba, rom konkretuli ormxrivi sainvesticio xelSekrulebiT 

dadgenili garantiebi da samarTlebrivi reJimi gamoiyeneba 

mxolod konkretuli saxelmwifos rezidentTa mimarT. meore 

exeba sainvesticio davebis iurisdiqciis sakiTxs. davis ganx-

ilvaze pasuxismgebeli organos gansazRvrisaTvis mxareTa mi-

kuTvnebas romelime saxelmwifosadmi SeiZleba gadamwyveti 

mniSvneloba hqondes. magaliTad, sainvesticio davis saerTa-

Soriso centris mier davis gadawyvetisaTvis investori unda 

miekuTvnebodes vaSingtonis konvenciis monawile saxelmwifos 

da dava unda hqondes aseve am konvenciis monawile sxva sax-

elmwifos winaaRmdeg, romlis rezidentic TviTon ar aris.332 

rogorc sainvesticio davebis saerTaSoriso centris praqti-

ka adasturebs, investiciis ucxourad miCnevisaTvis aranairi 

mniSvneloba ar aqvs TviT kapitalis warmomavlobas, mis gan-

Tavsebas romelime erT saxelmwifoSi an mis transfers erTi 

saxelmwifodan meore saxelmwifoSi.333 rogorc amboben, am 

dros mTavaria ara kapitalis, aramed kapitalis makontrole-

beli subieqtebis warmomavloba. 

(2) fizikuri pirebi 

zogadi principis Tanaxmad, piris kuTvnileba romelime sax-

elmwifosadmi wydeba am saxelmwifos Sida kanonmdeblobis 

mixedviT. es wesi saxelmwifoebs xels ar uSlis ormxrivi 

sainvesticio xelSekrulebiT gansxvavebuli, an damatebiTi 

regulirebis gaTvaliswinebaSi. zogierTi ormxrivi sainves-

ticio xelSekruleba investoris moqalaqeobaze miTiTebas 

sakmarisad ar miiCnevs da adgens, rom investors aseve unda 

hqondes sacxovrebeli adgili/adgilsamyofeli im saxelm-

wifoSi, romelsac is politikurad da samarTlebrivad mie-

kuTvneba.334 Tu fizikuri piri ormxrivi sainvesticio xelSek-

332  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.45. 
333  Schlemmer, Engela; C. Investment, Investor, Nationality, and Shareholders, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, ‘’Oxford University Press,’’ 2008, p.60.
334   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.157. 
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rulebis orive mxaris moqalaqea, maSin masze am xelSekrule-

biT gaTvaliswinebuli samarTlebrivi dacva ver gavrcel-

deba, garda im SemTxvevisa, rodesac inevsticiis beneficiari 

saxelmwifos mier samarTlebrivi dacvis sakuTar moqalaqee-

bze gavrcelebis SesaZleblobas TviT xelSekruleba iTval-

iswinebs.335 vaSingtonis konvencia icavs mxolod im investors, 

romelic konvenciis monawile saxelmwifos subieqtia da inve-

stirebas am konvenciis monawile meore saxelmwifos terito-

riaze axorcielebs. konvenciiis gamoyenebis dros fizikuri 

pirebisaTvis gadamwyvetia maTi moqalaqeoba. magaliTad, Tu 

frangi investori ganaxorcielebs investirebas aSS-Si, magram 

davis warmoSobamde aSS-is moqalaqe gaxdeba, maSin is ver mimar-

Tavs sainvesticio davebis saerTaSoriso centrs. ICSID arbi-

traJi ar iqneba uflebamosili ganixilos es dava. investori 

ar unda iyos investiciis beneficiari saxelmwifos moqalaqe 

investiciebis ganxorcielebis momentidan davis warmoSobamde 

da amave dros, saxelmwifo, romelsac is ganekuTvneba, unda 

iyos vaSingtonis konvenciis monawile.336

fizikuri pirisa da saxelmwifos samarTlebrivi kavSiris dad-

gena arc Tu iSviaTad saarbitraJo tribunalebsac uwevT. sak-

maod xSirad transnacionalur biznesSi CarTuli fizikuri 

pirebi politikur da samarTlebriv kavSirSi ramdenime sax-

elmwifosTan erTdroulad imyofebian da ori an meti maTga-

nis moqalaqed iTvlebian. aseve xSirad xdeba isic, rom aseTi 

pirebi drois mokle monakveTSi kargaven erT/an ramdenime da 

iZenen sxva/ramdenime moqalaqeobas. imis gaTvaliswinebiT, rom 

ormxrivi sainvesticio xelSekrulebebiT TiTqmis ar xdeba 

aseTi SemTxvevebis regulireba, PwarmoSobil kiTxvebze pasux-

is gacema arbitrebs saqmis faqtobrivi garemoebebisa da mo-

qalaqeobis Sesaxeb Sesabamisi saxelmwifoebis kanonmdeblobis 

335  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.187. 
336  Reed, Lucy; Paulson Jan; Blackaby Nigel,  Guide to ICSID arbitration, Kluwer 
Law International, The Hague/London/New York, 2004, p. 16.
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gaanalizebis Semdeg uwevT.337 magaliTad, erT-erT saqmeSi338 

mosarCelem waradgina italiis moqalaqoebis damdasturebuli 

dokumentebi, Tumca tribunals aseve hqonda mtkicebulebebi, 

rom mosarCele gaxda kanadis moqalaqe, rac ar iyo cnobili 

italiis Sesabamisi organoebisaTvis. italiis kanonmdeblobis 

Tanaxmad, sxva qveynis moqalaqeobis SeZena avtomaturad niS-

navs italiis moqalaqeobis dakargvas. imis gaTvaliswinebiT, 

rom kanada ar aris vaSingtonis konvenciis monawile, moqa-

laqeobis sakiTxis dadgenas unda gadaewyvita, SeeZlo Tu ara 

davis ganxilva sainvesitio davebis saerTaSoriso centris 

egidiT moqmed tribunals. arbitrebma miuTiTes, rom saxelm-

wifosTan piris samarTlebrivi kavSiris sakiTxi eqskluziu-

rad miekuTvneba Sesabamisi saxelmwifos saTanado organoebis 

kompetenecias. vinaidan es konkretuli saqmisaTvis saWiro 

gaxda da Sesabamisi organoebic ar iyvnen saqmis kursSi, tri-

bunali ara mxolod uflebamosili, aramed valdebulic aris 

damoukideblad gaarkvios piris moqalaqeobis sakiTxi da Se-

sabamisi gadawyvetileba miiRos.339

zogjer fizikuri pirebi, rogorc kompaniis aqcionerebi cdi-

loben miiRon samarTlebrivi dacva da TviTon waradginon 

sarCeli im zianis anazRaurebis moTxovniT, romelic `maT 

kuTvnil~ kompanias miadga. praqtika am SemTxvevaSic sakmaod 

sainteresod viTardeba. magaliTad, erT-erT saqmeze,340 mar-

Tlmsajulebis saerTaSoriso sasamarTlom daadgina, rom 

belgias ar SeeZlo moeTxova espaneTisagan im zianis anazRa-

ureba, romelic miadga espaneTis teritoriaze belgielebis 

mier kanadaSi dafuZnebul kompanias. sasamarTlom saWirod 

CaTvala mieTiTebina, rom misi gadawyvetileba ZiriTadad 

saerTaSoriso CveulebiT samarTals daafuZna, rac ar gamor-

icxavs imas, rom es sakiTxi saerTaSoriso xelSekrulebebiT 

337  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.279.
338  Soufraki vs. UAE.
339  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.45-46.
340   Barcelona Traction Case.
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sxvagvarad mowesrigdes.341 praqtikaSi es asec xdeba. saarbi-

traJo tribunalebi saerTaSoriso xelSekrulebebis Sesabami-

si normebis ganmartebis gziT samarTlebrivi dacvis saSuale-

bas aZleven ara mxolod im partniorebs, romlebic floben 

kotrols kompaniaze, aramed minoritar aqcionerebsac342

saarbitraJo tribunalebis praqtika mTeli msoflios masSta-

biT calsaxad da erTmniSvnelovnad aniWebs uflebas kompa-

niis aqcioner fizikur (da iuridiul) pirebs, rom maT mier 

dafuZnebuli kompaniisadmi arasaTanado mopyrobis da zianis 

arsebobis SemTxvevaSi sarCeli uSualod aRZran saxelmwifos 

winaaRmdeg, rogorc investorebma da isargeblon yvela Se-

sabamisi saproceso uflebiT, rogorc mosarCeleebma. am Sem-

TxvevaSi maTi sarCelis ganxilvis winapirobad ar SeiZleba 

CaiTvalos uSualod im kompaniis mxridan reagireba, romelic 

dafuZnebulia mosarCele aqcioneris/aqcionerebis mier da 

romlis saqmianobasac saxelmwifos marTlsawinaRmdego qmede-

bebi uSualod exeba.343

(3) iuridiuli pirebi

(a) iuridiuli pirebisa da sxva gaerTianebebis samarTal-

subieqtoba saerTaSoriso sainvesticio samarTalSi

iuridiuli pirebis SemTxvevaSi sakiTxi gacilebiT ufro 

kompleqsurad dgas, vidre fizikur pirebTan. ormxrivi sa-

investicio xelSekrulebis umrvalesoba investori kompani-

is ganmartebis sakmaod farTo models emxroba, raTa inves-

torebis fantazia kompaniebis dafuZnebisa da am kompaniebiT 

operirebis sferoSi ar SezRudos.344 

341  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.56.
342  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.58. 
343   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.285.
344  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.158. 
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investori samarTlis subieqti unda iyos. es saerTaSoriso 

sainvesticio samarTlis minimaluri moTxovnaa. gaerTiane-

bebi, romlebic ar arian iuridiuli pirebi (samarTlis subi-

eqtebi) ver isargebleben subieqtis statusiT, Tumca Sesa-

Zlebelia mxareebma saerTaSoriso xelSekrulebiT miniWon 

samarTlebrivi dacva warmonaqmns, romelic iuridiuli pirad 

ar ganixileba. magaliTad, argentinasa da germanias Soris 

gaformebuli ormxrivi sainevsticio xelSekrulebis Tanax-

mad, investori SeiZleba iyos nebismieri kompania, asociacia 

Tu gaerTianeba, miuxedavad imisa, aris Tu ara is samarTlis 

damoukidebeli subieqti.345 ormxrivi sainvesticio xelSek-

rulebis avstriuli modeli farTo ganmartebis gamoyenebiT 

cdilobs investorebs formaluri dabrkolebebi ar Seuqm-

nas. am modelis mixedviT, fizikuri piris garda investori 

SeiZleba iyos nebismieri organizebuli warmonaqmni, romelic 

Tundac nawilobriv mainc SeiZleba iyos sainvesticio urT-

ierTobebis subieqti.346 nawilobrivSi albaT unda vigulisx-

moT iseTi warmonaqmnebi, romlebic formalurad ar arian 

iuriduli pirebi, Tumca Seqmnilni arian konkretuli miznis 

miRwevisaTvis da aqvT Sida organizaciuli sakiTxebis mowes-

rigebis SeTanxmebuli wesi (amxanagoba, konsorciumi da a.S.). 

(b) iuriduli piris saxelmwifosadmi kuTvnilebis krite-

riumebi

praqtikis Seswavla adasturebs, rom sxvadasxva saerTaSoriso 

xelSekruleba Tu Sida normatiuli aqti iuridiuli piris ama 

Tu im saxelmwifosadmi kuTvnilebis dasadgenad gansxvavebul 

midgomebsa da kriteriumebs iyenebs. zogjer isec xdeba, rom 

erT xelSekrulebaSi TiToeuli xelSemkvreli saxelmwifo-

sadmi iuridiuli piris kuTvnileba gansxavebulad ganisaz-

Rvreba da erTmaneTs ar emTxveva.347 

345  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.47.
346   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.24.
347  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.47. 
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iuridiuli piris, rogorc investoris warmomavloba da misi 

kuTvnileba konkretuli saxelmwifosadmi SeiZleba aseve ka-

vSirSi iyos korporaciuli safarvelis darRvevis aucile-

blobasTan. arc Tu iSviaTad, fizikuri pirebi, romlebic 

konkretuli saxelmwifos moqalaqeni arian, cdiloben sxva 

saxelmwifoSi kompaniis dafuZnebisa da am kompaniis meSveobiT 

maTive samSobloSi operirebis gziT moipovon dacvis is ga-

rantiebi, romlebic ucxoel investorebs aqvT. saerTaSoriso 

tribunalebis praqtikiT damkvidrebuli zogadi principis 

Tanaxmad, arbitrebi uars amboben korporaciuli safarvelis 

garRvevaze da damfuZnebelTa warmoSobis kvlevaze, Tu am 

konkretul saxelmwifoebs Soris dadebuli ormxrivi sainves-

ticio xelSekrulebis Tanaxmad, investoris rogorc iuridi-

uli piris registracia sakmarisad aris miCneuli.348 

amgvarad, saerTaSoriso sainvesticio samarTlis praqtikisa 

da doqtrinis gaTvaliswinebiT, iuridiuli piris saxelmwi-

fosadmi kuTvnilebis yvelaze gavrcelebul kriteriumebad 

unda miviCnioT registracia da kompaniis ucxouri kontroli. 

(c) vaSingtonis konvenciis 25-e muxli

mravalmxriv saerTaSoriso xelSekrulebebs iuridiuli piris 

kuTvnilebis sakiTxisadmi TavianTi avtonomiuri midgoma 

aqvT. magaliTad, vaSingtonis konvenciis 25 (2)  muxlis Tanax-

mad, meore xelSemkvreli saxelmwifos rezident iuridiul 

pirad ganixileba iseTi warmonaqmni, romelic registirirebu-

lia davis mxared dasaxelebul saxelmwifoSi, magram ucxouri 

kontrolis arsebobis gamo mxareebi SeTanxmdnen, rom vaSing-

tonis konvenciis miznebisaTvis ganxiluli iqnes, rogorc 

meore saxelmwifosadmi mikuTvnebuli subieqti. mxareTa Se-

Tanxmebis formasa da SinaarsTan dakavSirebiT tribunalebis 

midgoma sakmaod liberaluria. magaliTad, mxareTa mier davis 

ganmxilvel organod sainvesticio davebis saerTaSoriso cen-

tris arCeva ganimarta, rogorc mxareTa SeTanxmeba, rom xel-

348   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.48. 
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Semkvreli kompania investorad CaTvliliyo.349 vaSingtonis 

konvenciis 25-e muxlis mixedviT, `ucxouri kontroli~ gu-

lisxmobs, rom ara mxolod kompania, aramed misi makontrole-

blebic ucxoelebi unda iyvnen da investiciis beneficiar sax-

elmwifosTan samarTlebriv kavSirSi ar unda imyofebodnen. 

Sesabamisad, es ucxouri kontroli unda xorcieldebodes 

vaSingtonis konvenciis wevri sxva saxelmwifos mikuTvnebuli 

pirebis mier.350 erT-erT saqmeze, sainvesticio davebis saerTa-

Soriso centris mier organizebuli saarbitraJo ganxilvisas 

arbitraJma miuTiTa, rom vaSingtonis konvenciis 25 (2) muxlSi 

dafiqsirebuli sityvebi `ucxouri kontrol~ yoveli konkre-

tuli SemTxvevisTvis unda iqnas ganmartebuli. ar arsebobs 

raime zogadi kriteriumi, romlis mixedviTac SeiZleba darw-

munebiT iTqvas, rodis eqvemdebareba maspinZeli saxelmwifos 

kanonmdeblobis mixedviT dafuZnebuli kompania ucxour kon-

trols da rodis - ara. mxolod  wilebis, an aqciebis kontro-

li am SemTxvevaSi srul suraTs ver iZleva. cxadia, Tu wilTa 

an aqciaTa 100% ucxoeli investoris sakuTrebaSia, maSin sa-

davo araferia. amave dros gamoricxuli ar aris, rom inves-

tori wilTa umravlesobas ar akontrolebdes, magram saqmis 

sxva garemoebebis gaTvaliswinebiT kompania mainc ucxouri 

kontrolis qveS myof subieqtad CaiTvalos.351 

(d) praqtika 

vaSingtonis konvencias ar aqvs pirdapiri pasuxi kiTxvaze, Tu 

TviT kompania konvenciis wevr saxelmwifos miekuTvneba, xolo 

misi ucxouri kontroli arawevri saxelmwifos rezidentebis 

mxridan xorcieldeba, iqneba Tu ara am konvenciis Sesabamisad 

349   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.51. 
350  Schlemmer, Engela; C. Investment, Investor, Nationality, and Shareholders, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, ‘’Oxford University Press,’’ 2008, p.78.
351  Lew, Julian;  ICSID arbitration: Special features and recent developments, wignSi: 
Arbitrating foreign investment disputes, procedural and substantive legal aspects, studies 
in transational ecomonic law edited by Norbert Horn, Kluwer law international, 2004, 
p. 271.
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Seqmnili saarbtiraJo tribunali uflebamosili ganixilos 

dava? magaliTad, Tu saqarTveloSi investicias axorcielebs 

germanuli kompania, romelsac realurad rusebi akontrole-

ben, iqneba Tu ara es `germanuli~ kompania uflebamosili, rom 

sainvesticio davebis saerTaSoriso centrs mimarTos? 

aseT SemTxvevas hqonda adgili Tokios Tokeles vs. Ukraine saqmeSi, 
sadac mosarCele kompania dafuZnebuli iyo litvuri samar-

Tlis mixedviT, rogorc litvis rezidenti, Tumca misi kon-

trolis 99% mTlianad ukrainis rezidenti pirebis xelSi imy-

ofeboda. ukrainam gaaprotesta sainvesticio davebis saerTa-

Soriso centris iurisdiqcia da aRniSna, rom aseTi kompaniis 

ucxour investorad miCneva waaxalisebda ukrainis reziden-

tebs sazRvargareT kompaniis dafuZnebis formaluri faqto-

ri Tavisi saxelmwifos winaaRmdeg saerTaSoriso arbitraJSi 

davis dawyebisaTvis gamoeyenebinaT, rac vaSingtonis konven-

ciis miznebsa da ideas ewinaaRmdegeba. sami arbitrisagan Sem-

dgarma tribunalma Tavi kompetenturad miiCnia da miuTiTa, 

rom kompania registrirebuli iyo ara ukrainaSi, aramed _ 

litvaSi. gansxvavebuli azri hqonda Tavmjdomare arbitrs, 

romelmac gaiziara ukrainis pozicia imasTan dakavSirebiT, 

rom vaSingtonis konvencia ar aniWebs dacvas erTi saxelmwi-

fos rezidentebs mxolod imis gamo, rom maT sxva saxelmwi-

foSi kompania hqondaT registrirebuli.352 arbitrebis umrav-

lesobam ar gaiziara mopasuxe ukrainis saxelmwifos mtkiceba 

imis Taobaze, rom kompania ar iyo litvuri maTi damfuZne-

blebis ukrainasTan politikur-samarTlebrivi kavSiris gamo. 

arbitrebma miuTiTes ukraina-litvis ormxriv sainvesticio 

xelSekrulebaze, sadac litveli investori ganmartebuli 

iyo, rogorc organizebuli warmonaqmni, romelic Seqmnili da 

registrirebulia litvaSi am ukanasknelis Sesabamisi kanon-

mdeblobis Sesabamisad. am konkretul SemTxvevaSi tribunalma 

saWirod ar CaTvala damfuZneblebze yuradRebis gamaxvileba, 

vinaidan xelSekrulebis mier investorad aRiarebis kriteri-

umad calsaxad iyo miTiTebuli dadgenili wesiT iuridiuli 

352  Schlemmer, Engela; C. Investment, Investor, Nationality, and Shareholders, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, ‘’Oxford University Press,’’ 2008, p.79-80.
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piris registracia litvaSi.353

sawinaaRmdego mosazrebam gaimarjva sxva saqmeze354, sadac SOA-
BI iyo senegalSi registrirebuli kompania, romelsac panamaSi 

dafuZnebuli kompania FLEXA akontrolebda; es ukanaskneli ki 

Tavis mxriv kontroldeboda belgieli investoris mier. pana-

ma ar aris vaSingtonos konvenciis wevri, Tumca sainvesticio 

davebis saerTaSoriso centris saxeliT moqmedma tribunalma 

es ar miiCnia damabrkolebel garemoebad, vinaidan CaTvala, 

rom mosarCele kompaniaze kontroli xorcieldeboda ara pan-

amidan, aramed belgiidan. vinaidan belgia konvenciis wevri 

saxelmwifoa, tribunalma CaTvala rom hqonda davis ganxilvis 

kompetenacia da saqmeze saboloo gadawyvetileba gamoita-

na.355 amgvarad, davis gadawyvetis miznebisaTvis mowinaaRmdege 

mxareebad iTvlebian belgieli investori da senegali, xolo 

investoris mier sxvadasxva saxelmwifoSi dafuZnebuli erT-

maneTis makontrolebeli kompania mxolod investiciis ganx-

orcielebis formad unda CiaTvalos, romelic Sinaarsze did 

gavlenas ver axdens. SemTxveviTi ar aris, rom am preceden-

tuli gadawyvetilebis mimReb tribunals Tavmjdomareobda 

aaron broxesi - vaSingtonis konvenciis ideis avtori da sa-

investicio davebis saerTaSoriso centris damfuZnebeli.356 

broxess kategoriulad ar eTanxmeba Judge Mbaye, romelic 

ver xedavs verc erT mizezs, Tu ratom unda ikvlios is la-

birinTebi, romlebic investorebs aqvT daxlarTuli sakuTari 

kompaniebis kontrolisa da gadasaxadebis Tavidan acilebis 

mizniT; da ratom unda daadginos saxelmwifom (an arbitraJma) 

saidan kontroldeba faqtobrivad esa Tu is investori kom-

pania, rodesac arsebobs Sesabamisi formaluri winapirobebi 

da ama Tu im saxelmwifosadmi kompaniis kuTvnilebis dad-

gena martivad SeiZleba.357 labirinTebi gacilebiT rTuli da 

353  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.48. 
354    SOABI vs. Senegal.
355  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.45.
356  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.45
357  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
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Znelad aRqmadi gaxdeba, Tu investorebi naxaven, rom mTeli 

msoflios masStabiT gaurkveveli qselis awyobiT SeuZliaT 

SecdomaSi Seiyvanon davis ganmxilveli arbitrebi da dafaron 

TavianTi namdvili miznebi. 

litvur-ukrainuli regulirebis sapirispiro normas iTval-

iswinebs ormxrivi sainvesticio xelSekrulebis britanuli 

modeli. Tu iuridiuli piri dafuZnebulia vaSingtonis kon-

venciis erT-erT wevr saxelmwifoSi, da investicias axorcie-

lebs amave saxelmwifoSi, magram misi kontroli mTlianad im 

pirTa xelSia, romlebic politikurad da samarTlebrivad 

vaSingtonis konvenciis sxva wevr saxelmwifos miekuvTnebian, 

maSin konvenciis miznebisaTvis aseTi kompania mainc ucxoel 

investorad CaiTvleba.358 am SemTxvevaSi britanelebisaTvis 

amosavali kriteriumia ara dafuZnebis adgili da sxva form-

aluri elementebi, aramed gadawyvetilebis realurad da faq-

tobrivad mimRebi pirebis warmomavloba. aseTi norma sakmaod 

xSirad gvxvdeba sxva evropuli saxelmwifoebis monawileo-

biT dadebul xelSekrulebebSic. magaliTad, venesuela-nid-

erlandebis ormxrivi sainvesticio xelSekrulebis Tanaxmad, 

meore saxelmwifodan mosul investorad ganixileba nebismieri 

kompania, romelic dafuZnebulia, an dafuZnebuli ar aris, 

magam saboloo jamSi kontroldeba am saxelmwifos mikuT-

vnebuli pirebis mier. erT-erT saqmeSi359 holandiuri kompania 

akontrolebda ori amerikuli kompaniis 100%-s da Tavis mxriv 

es amerikuli kompaniebi akontrolebdnen ori kompanis 100%-

s bahamis konZulebze. tribunalma daadgina, rom aseTi ara-

pirdapiri monawileoba iZleoda kontrolis SesaZleblobas, 

rac avtomaturad niSnavda kontrolis arsebobas. arbitrebma 

gansakuTrebiT gausves xazi im garemoebas, rom maT ar Seus-

wvaliaT aseTi kontrolis ganxorcielebis konkretuli mag-

aliTebi, vinaidan amis saWiroeba ver dainaxes.360

‘’Cambridge University Press,’’Cambirdge, 2012, p.46.
358   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.743.
359   Mobil vs. Venezuela.
360   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.49. 
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xSirad investori investiciebis efeqturi marTvisaTvis in-

vesticiis beneficiar saxelmwifoSi afuZnebs kompanias, davis 

warmoSobis Semdeg ki es saxelmwifo acxadebs, rom urTier-

TobebSi Sida kanonmdeblobis mixedviT dafuZnebuli, `misi~ 

subieqti monawileobda da ara ucxoeli investori.  erT-erT 

saqmeze361 amerikulma kompaniam indoneziaSi daafuZna iuridi-

uli piri, romlis meSveobiTac is axorcielebda investirebas 

indoneziaSi. arbitraJma CaTvala, rom konvenciis miznebisaT-

vis es iyo ucxouri iuridiuli piris mier ganxorcielebuli 

ucxouri investicia.362

aseTi gansxvavebuli scenarebi investors SesaZleblobas 

aZlevs Tavisi biznesi ise dagegmos, rom beneficiar saxelm-

wifoSi maqsimaluri dacva miiRos. zogadad aseTi dagegmva 

ar aris marTlsawinaaRmdego qmedeba da albaT investorebis 

didi nawili asec iqceva, Tumca garkveuli zRvris arseboba 

aucilebelia. erT-erT saqmeze363 Cex investors dava hqonda 

Tavisive saxelmwifosTan. davis gansakuTrebiT gamwvavebis 

Semdeg investorma Tavisi investicia mihyida israelSi da-

fuZnebul kompanias, romelic TviTonve daafuZna specialu-

rad am mizniT. mogvianebiT ebraulma kompaniam sainvesticio 

davebis saerTaSoriso centrs mimarTa. tribunalma uari uTxra 

mosarCeles konvenciis mixedviT davis ganxilvaze, vinaidan 

aSkara iyo, rom investori saerTaSoriso dacvis garantiebiT 

borotad sargeblobas cdilobda.364 msgavsi SemTxvevebis pre-

venciis mizniT rogorc ormxrivi, aseve mravalmxrivi saerTa-

Soriso sainvesticio xelSekrulebebi xSirad iyeneben daTqmas 

`xelSekrulebiT miniWebul dacvaze uaris Tqmis Sesaxeb.~365 am 

daTqmis gaTvaliswinebiT, saxelmwifo uars ambobs mianiWos 

saerTaSoriso xelSekrulebiT dadgenili dacva da privil-

egiebi im kompanias, romelic, marTalia, dafuZnebulia moce-

mul saxelmwifoSi, magram ar aris dakavSirebuli masTan da 

361   Amco vs. Indonesia.
362  Reed, Lucy; Paulson Jan; Blackaby, Nigel;  Guide to ICSID arbitration, Kluwer 
Law International, The Hague/London/New York, 2004, p. 17. 
363  Phoenix vs. Czech Republic.
364  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.53.
365  Denial of Benefi ts.
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ekonomikur aqtivobas ar axorcielebs mis teritoriaze. ra 

SeiZleba igulisxmebodes ekonomikuri aqtivobis qveS, yovel 

konkretul SemTxvevaSi, saqmis garemoebaTa kompleqsuri kv-

levis safuZvelze unda dadgindes.366 magaliTad, ormxrivi 

sainvesticio xelSekrulebis avstriuli modeli gamoricx-

avs samarTlebrivi dacvis da privilegiebis im investorze 

gavrcelebas, romelic kontroldeba mesame saxelmwifos mi-

kuTvnebuli sxva investorebis mier da wevr saxelmwifos mi-

kuTvnebuli investori ar eweva sainvesticio saqmianobas meo-

re wevri saxelmwifos teritoriaze.367 aseTi normebiT saxelm-

wifoebi cdiloben gamoricxon iuridiuli manipulaciebisa 

da investorebisaTvis wayenebuli moTxovnebis formalurad 

dakmayofilebis gziT samarTlebrivi dacvis miniWeba iseTi 

pirebisaTvis, romlebic keTilsindisierad moqmedebis Sem-

TxvevaSi ormxrivi sainvesticio xelSekrulebis regulirebis 

farglebSi ver moxvdebodnen. 

iuridiuli piris romelime saxelmwifosadmi kuTvnilebis 

dadgena SeiZleba sxvadasxva krtieriumis mixedviT xdebodes. 

Tu mxareebs surT Tavidan aicilon bundovani normebis 

ganmartebis gziT miRebuli sadavo gadawyvetilebebi, sa-

survelia ormxrivma sainvesticio xelSekrulebam daadginos, 

Tu konkretulad romeli kriteriumia misaRebi maTTvis da 

naTlad gansazRvros is winapirobebi, romlebic arbitrebs 

iuridiuli piris ama Tu im saxelmwifosadmi kuTvnilebis 

sakiTxis gadawyvetaSi daexmarebian.368 winaaRmdeg SemTxvevaSi 

normis Semfardebels mouwevs iseTi gadawyvetlebis miReba, 

romelsac yovelTvis eqneba alternativa da Sesabamisad sa-

davo darCeba mas Semdegac ki, rac davis ganmxilveli tribu-

nali an sasamarTlo saboloo gadawyvetilebamde miva. mov-

lenaTa aseTi ganviTareba xels SeuSlis saxelmwifos mier 

gadawyvetilebis nebayoflobiT aRsrulebas. 

366  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.55.
367   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.36.
368   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.161-164.
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E. investirebasTan dakavSirebuli riskebi 

martivi WeSmaritebaa, rom adamianebs momavalis absolturi 

winaswarWvreta ar SeuZliaT. maT SeuZliaT dagegmon, magram 

ganviTarebulma movlenebma gegmebs realobad qcevis Sesa-

Zlebloba ar miscen. amitom riski ara mxolod investiciis, 

aramed samomavlo Sedegze gaTvlili nebismieri adamianuri 

qmedebis Tanmxlebi movlenaa. investiciis beneficiar saxelm-

wifoSi momxdari cvlilebebi da kataklizmebi investorisaT-

vis yvelaze didi riskia, rac ki SeiZleba mis qonebas da in-

teresebs daemuqros. cvlilebebSi SeiZleba igulisxmebodes 

investoris qonebis saxelmwifos mier gamoyeneba, axali regu-

lirebebis da barierebis SemoReba, gadasaxadebis gazrda da 

a.S.369 

arsebobs mosazreba, rom riski nebismier SemTxvevaSi saxezea, 

Tu investicia gaTvlilia grZelvadian perspeqtivaze, inves-

toris mier mogebis miRebis SesaZlebloba garantirebuli ar 

aris da bundovania.370 am kriteriumebze kamaTi SesaZlebelia. 

bundovani perspeqtivis ganmartebis saxiT warmodgena kidev 

ufro met kiTxvebs aCens, vidre pasuxebs. savsebiT SesaZlebe-

lia, rom erTi mewarme an arbitri ar xedavdes risks raime mo-

qmedebaSi, xolo meorem miiCnios, rom riski mizeruli iyo, ma-

gram misi realizaciis Sansi mainc arsebobda. Tu investirebis 

faqtis Sefaseba sabaoloo jamSi imaze iqneba damokidebuli, 

Tu ramdenad riskianebi arian davis ganmxilveli arbitrebi, 

es situacia marTlac araprognozirebadi iqneba da arc Tu 

saxarbielo mdgomareobaSi Caagdebs davis monawile mxareebs. 

tipiuri sainvesticio riskebia: 1. investorebis diskrimina-

cia mesame pirebis sasargeblod (konkurenciis SezRudva); 2. 

mogebis Tavisufali gadaricxvis an misi qveynidan gatanis 

SezRudva; 3. saxelmwifos mier gacemuli dapirebebisa da ga-

rantiebis Seusrulebloba;371 4. Ria da aSkara eqsprorpiacia 

369  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.1-2.
370   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.61.
371   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
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(konfiskaciis da nacionalizaciis CaTvliT); 5. regulirebebis 

Careva inevstoris saqmianobaSi, aq arapidapiri da e.w. mcoca-

vi eqspropriacia igulisxmeba; 6. savaluto riskebi; 7. samo-

qalaqo masobrivi areulobebi; 8. saxelmwifos mier xelSek-

rulebis darRvevis calkeuli SemTxvevebi; 9. korufcia; 10. 

SezRduvebi Tavisufal vaWrobaze. aucilebeli ar aris, rom 

CamoTvlili politikuri riskebi praqtikaSi swored aseTi, 

statikuri saxiT gvxvdebodes. xSirad saxelmwifos moqmedeba 

SeiZleba ramdenime maTgans erTdroulad moicavdes, an riskis 

ori an meti saxesxvaobis sinTezur variants warmoadgendes.372 

am da sxva riskebis realizaciis SesaZlebloba da maTi Tavi-

dan acilebis survili investoris mier miRebul strategiul 

Tu naklebad mniSvnelovan gadawyvetilebebze udides gavle-

nas axdens. 

`Beck,~ München, 2008, s.3.  
372   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.6.
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1. eqspropriacia 

No government is entitled to expropriate private property 
for whatever puprose, without provision for 

prompt adequate and effective payment therefore

Cordell Hull, The US Secretary of State, 1942. 

arc erTi mTavroba, ra mizansac ar unda emsaxurebodes is, ar 

aris uflebamosili moaxdinos kerZo sakuTrebis eqspropri-

acia, Tu ar gascems sanacvlo adekvatur, swraf da efeqtur 

kompensacias.

kordel huli, aSS-is saxelmwifo mdivani, 1942.  

a) eqspropriacia – investirebis Tanmxlebi udidesi riski 

da misi samarTlebrivi regulirebis aucilebloba 

aSS-is saxelmwifo mdivnis citirebuli fraza saerTaSoriso 

sainvesticio samarTlis aRiarebul principad iqca. mTeli 

rigi ormxrivi sainvesticio xelSekrulebebi Tu saxelmwifos 

mier SemuSavebuli modeluri SeTanxmebebi TiTqmis ucvlelad 

iTvaliswinebs am princips, romelsac doqtrinaSi hulis kri-

teriumis saxeliTac icnoben.373

eqspropriacia saerTaSoriso sainvesticio samarTlis erT-

erTi centraluri sakiTxia. yvelaze didi riski, romlis 

gamoricxvac yovelTvis surs investors, ZiriTadad saxelm-

wifos mier sakuTrebis uflebis saTanado kompensaciis gar-

eSe xelyofaSi gamoixateba. rodesac saxelmwifo sainvesticio 

kontraqtiT iRebs valdebulebas, rom ar moaxdens investo-

ris qonebis misakuTrebas, es ganixileba ara Cveulebriv ker-

ZosamarTlebriv valdebulebad, aramed saxelmwifos saerTa-

SorisosamarTlebrivi mniSvnelobis mqone nebis gamovlenad, 

romelic mboWavia saxelmwifosaTvis. am principTan dakavSire-

buli azrTa sxvadasxvaobis miuxedavad, saerTaSoriso repu-

373   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.32.
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taciis mqone arbitrebi zemoaRniSnul dasabuTebas sul ufro 

xSirad iyeneben.374 sainvesticio kontraqtebSi, ormxriv Tu 

mravalmxriv sainvesticio xelSekrulebebSi gaTvaliswineb-

uli daTqmebis miuxedavad, xelSeuvali rCeba saxelmwifos 

ufleba sajaro interesebidan gamomdinare, investorisaTvis 

saTanado kompensaciis micemis pirobiT moaxdinos investoris 

qonebis marTlzomieri eqspropriacia.375 

sainvesticio samarTali eqspropriacias sami ZiriTadi mimar-

TulebiT aregulirebs. pirveli mimarTuleba gulisxmobs 

investoris im interesebis gamokveTas, romelic samarTals 

dacvis Rirsad miaCnia. meore mimarTulebis mier xdeba eqs-

propriaciis zusti samarTlebrivi Tu ekonomikuri Sinaarsis 

gansazRvra, xolo mesame mimarTuleba adgens, ra pirobebis 

arsebobisas da rogori formiT unda ganxorcieldes marTl-

zomieri eqspropriacia. umTavres kriteriumebad am SemTxveva-

Si sajaro miznis prioritetuloba, investoris diskrimanciis 

gamoricxva da misTvis adekvaturi da efeqturi kompensaciis 

dauyovnebliv anazRaureba miiCneva.376

b) eqspropriaciis Sinaarsi 

eqspropriaciis samarTlebrivi Sinaarsi gulisxmobs inves-

torsa da mis kuTvnil qonebas Soris samarTlebrivi kavSiris 

saxelmwifos Carevis Sedegad gawyvetas, rac gamoricxavs 

investoris uflebas saxelmwifos Sida kanonmdeblobis Se-

sabamisad daicvas Tavisi uflebebi. eqspropriaciis yvelaze 

gavrcelebuli SeTmxvevaa im qonebis qonfiskacia, romelic 

uSualod investors, an mis mier dafZnebul kompanias ekuT-

vnis. aseT dros saxelmwifoTa `mada~ SeiZleba gavrceldes 

nebismier qonebaze, kompaniis direqtoris kuTvnili `role-

qsis~ firmis saaTiT dawyebuli (aseTs adgili hqonda iranSi) 

da kompaniis kuTvnili manqanebis CamorTmeviT damTavrebu-

li (irani, indonezia, kongo). sakmaod xSirad ganviTarebadi 

374  Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p.477.
375   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.98. 
376   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.99. 



141

qveynebis armiebi investoris kuTvnili qarxnebis, fabrikebis 

maRaziebis da a.S. blokirebas axdenen da qonebas sakuTari 

Sexedulebisamebr iyeneben, rac aseve eqspropriaciis erT-erT 

gamovlinebad ganixileba.377 

1994 wels ruseTis prezidentma boris elcinma xeli moawera 

dekrets, romlis Tanaxmadac germanul-rusuli erToblivi 

kontrolis qveS myof kompanias CamoerTva Senoba sankt-pe-

terburgis erT-erT Zvel da koloritul ubanSi. mTavrobas 

surda Senoba sapatio stumrebis dasabinaveblad gamoeyene-

bina. saxelmwifo uSiSroebis samsaxuris vizitis Semdeg kompa-

niis TanamSromlebi iZulebulni gaxdnen Senoba mxolod pira-

di nivTebis gamotanis pirobiT daetovebinaT. investorma ise 

datova ruseTi, rom ver SeZlo personaluri kompiuteris da 

sakuTari manqanis gamoyvanac ki (romelsac araferi saerTo ar 

hqonda SenobasTan). mogvianebiT germanul-rusuli ormxrivi 

sainvesticio xelSekrulebis safuZvelze gamarTuli saarbi-

traJo ganxilvisas dadgenil iqna, rom adgili hqonda saxelm-

wifos mxridan aralegalur eqspropriacias.378 

rodesac saubaria inevsticiis eqspropriaciaze, igulisxmeba 

ara mxolod nivTebis an zogadad materialuri qonebis, aramed 

aramateriuli sikeTis eqsprporiaciac.379 ormxrivi sainvesti-

cio xelSekrulebis avstriuli modelis mixedviT, eqspropri-

acad iTvleba arapirdapiri eqspropriacia da saxelmwifos 

mxridan miRebuli nebismieri zomebi, romelic eqspropriaciis 

msgavs da eqvivalentur Sedegebs iwvevs.380 ormxrivi sainves-

ticio xelSekrulebebi icnobs rogorc eqspropriaciis, aseve 

nacionalizaciis cnebebs. garda amisa, sakmaod xSirad gamoiy-

377   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.6-7
378  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.10.
379  Reinisch, August, Expropriation, in: Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
`Oxford University Press,~ 2008, p.410.
380   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.32.
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eneboda termini, `sakuTrebis CamorTmevis sxva formebi~. mag-

aliTad, ormxrivi sainvesticio xelSekrulebis germanuli 

modeli gamoricxavs ̀ eqspropriacias, nacionalizacias an sxva 

zomas~ romelmac SeiZleba daarRvios investoris uflebebi 

da maT ganxorcielebas mxolod sajaro interesis arsebobisas 

da kompensaciis sanacvlod uSvebs.381 germanuli regulireba 

cdilobs interpretaciis da terminologiuri monipulirebis 

SesaZlebloba gamoricxos, rodesac saqme exeba saxelmwifos 

mxridan iseT Carevas, romelic SeiZleba Sefasdes ̀ eqspropri-

acad, nacionalizaciad an sxva msgavs formad~. Cinur-Sveica-

ruli ormxrivi sainvesticio xelSekruleba eqsprorpriacas 

aseve sakmaod farTod ganmartavs da adgens, rom eqspropria-

ciad CaiTvleba nebismieri moqmedeba nacionalizaciis da sxva 

zomebis CaTvliT, romelsac aqvs igve Sinaarsi da mohyveba 

igive Sedegebi, rac saxezea eqspropriaciis SemTxvevaSi.382

saxelmwifos qmedeba SeiZleba eqspropriaciad dakvali-

ficirdes im SemTxvevaSic, rodesac is axdens ara uSualod 

qonebis, aramed investoris mier kontrolirebadi kompaniis 

aqciebis misakuTrebas.383 aramaterialuri qonebrivi sikeTis 

eqspropriaciis magaliTebi mravlad dafiqsirda e.w. irani-aSS 

saarbitraJo davebSi. eqspropriaciis sagani gaxda investoris, 

rogorc aqcioneris uflebebi da aseve sxvdasxva xelSekrule-

biT gaTvaliswinebuli uflebebi.384 

politikuri riski SeiZleba aseve mdgomareobdes xelSek-

rulebis pirobis darRvevaSi. magaliTad, liberiam daarRvia 

xelSekruleba, romlis Tanaxmadac, xe-tyis resursebiT sarge-

blobis licenzia erT-erT frangul firmas hqonda gadace-

381   Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.310.
382  Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.676.
383   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.8-9.
384   Reinisch, August, Expropriation, in: Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
‘’Oxford University Press,’’ 2008, p.414.
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muli. sainvesticio davebis saerTaSoriso centris saxeliT 

moqmedma tribunalma liberias am xelSekrulebis darRveviT 

kompaniisaTvis miyenebuli zianis anazRaureba daakisra.385 

amgvarad, eqspropriaciad ganxiluli unda iqnas ara mxolod 

qonebis, rogorc materiaSi gamoxatuli sikeTis, aramed iseTi 

saxelSekrulebo uflebis CamorTmevac, ris gareSec inves-

toris mier dasaxuli marTlzomieri miznis miRweva SeuZle-

belia.386 erT-erT saqmeze387 saarbitraJo tribunalma uaryo 

mopasuxe saxelmwifos argumenti saxelSekrulebo uflebebis 

eqspropriaciis SeuZleblobasTan dakavSirebiT. mosarCeles 

sainvesticio kontraqtiT meniWa ufleba aeSenebina tur-

istuli kompleqsi kairos maxloblad da xmelTaSua zRvis 

sanapiroze. mogvianebiT teritoria, sadac mSenebloba mim-

dinareobda, investors CamoerTva da saxelmwifo sakuTrebad 

gamocxadda. saarbitraJo tribunalma daadgina, rom adgili 

hqonda eqspropriacias saxelSekrulebo uflebebis CamorTme-

vis formiT. tribunalma aseve uaryo saxelmwifos argumenti 

imasTan dakavSirebiT, rom am ukanasknelma investors mSene-

blobisaTvis alternatiuli miwis nakveTebi SesTavaza. dadg-

inda, rom alternatiuli miwis nakveTebi ar sargeblobdnen 

iseTi maxasiaTeblebiT, rac investors SesaZlebelobas mis-

cemda dagegmili proeqti waramtebiT ganexorcielebina.388

ormxrivi sainvesticio xelSekrulebis amerikuli modelis 

Tanaxmad,  saxelmwifos mier miRebuli zomebi sagadasaxado 

samarTlis sferoSi aseve SeiZleba CaiTvalos eqspropriaciad 

da gaxdes sainvesticio davis sagani, Tu investori TxovniT 

orive saxelmwifos sagadasaxado organoebs manamde mimarTavs 

da mosTxovs daadginon, iyo Tu ara saxelmwifos mier saga-

dasaxado sferoSi miRebuli zoma eqspropriacia, xolo es or-

ganoebi ver Camoayalibeben erTobliv pozicias 180 dRis gan-

385   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.21.
386   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, ‘’Oxford University Press,’’  Oxford, 2012., p.126.
387   Southern Pacifi c Property vs. Egypt.
388   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.303.
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mavlobaSi, Tumca es formula ar gamoricxavs da ar zRudavs 

wevr saxelmwifoebs sagadasaxado sferoSi sakuTari Sexed-

ulebis Sesabamisad imoqmedon.389

eqspropriaciad ver CaiTvleba saxelmwifo organoebis iseTi 

qmedeba, romelic Sida kanonmdeblobis Tanaxmad Sedis maT 

kompetenciaSi da aseTi qmedebebis ganxorcieleba Sesabamisi 

organos ara mxolod uflebas, aramed valdebulebasac war-

moadgens. magaliTad, erT-erT saqmeze390 saarbitraJo tri-

bunlma eqspropriacad ar CaTvala CexeTis erovnuli bankis 

qmedeba, rodesac erovnuli bankis gankargulebis safuZvel-

ze, komerciuli banki, romelsac investori akontrolebda, 

mTlianad erovnuli bankis kontrolis qveS gadavida. inves-

toris mier daniSnul menejerebs ZaliT daatovebines bankis 

Senoba. arbitrebma ganmartes, rom es moqmedeba erovnuli ban-

kis movaleoba iyo, radgan komerciulma bankma veRar daakmayo-

fila likvidurobasTan dakavSirebiT arsebuli sakanonmdelo 

moTxovna da erovnuli banki uflebamosili da valdebulic 

iyo kanonis Sesabamisad emoqmeda.391 investors gacnobierebu-

li unda hqondes, rom saerTaSoriso samarTliT misTvis mini-

Webuli dacva da privilegiebi ver gamodgeba indulgenciad 

maSin, rodesac is aSkarad da uxeSad arRvevs Sida kanonmde-

blobis imperatiul moTxovnebs. 

eqspropriacis Temaze arsebuli praqtikisa da doqtrinis 

STambeWdavi moculobis miuxedavad, Temis amowurva SeuZle-

belia. yoveli axali SemTxveva axal kiTxvebs warmoSobs da 

pasuxebs iTxovs. Sesabamisad, eqspropriaciis ekonomikuri da 

samarTlebrivi Sinaarsi mudmivad cvlilebas da axali de-

talebiT Sevsebas ganicdis.392 

389  Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.818-819.
390  Saluka vs. Czech Republic.
391   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.291.
392   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.129. 
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c) eqspropriaciis saxeebi 

Tanamedrove saerTaSoriso samarTlis mixedviT, eqspropria-

cia SeiZleba iyos legaluri da aralegaluri. eqspropriacia 

legaluria, Tu is a) aradmiskriminaciulia; b) ganxorciel-

da sajaro mizniT, romlis miRwevac eqspropriaciis gareSe 

obieqturad SeuZlebeli iqneboda; g) investorma miiRo sru-

lyofili konpensacia.393 Tundac erTi komponentis gamoricxva 

eWvis qveS daayenebs eqpropriaciis legalurobas, risTvisac 

SeiZleba saxelmwifos Tavis marTleba saerTaSoriso saarbi-

traJo tribunalis, an sasamarTlos winaSe mouwios. 

sainvesticio samarTlis praqtika erTmaneTisagan ganasxvavebs 

pirdapir da arapirdapir eqspropriacias. maTze yuradReba 

1970-iani wlebidan gamaxvilda. xelSekrulebebma TandaTano-

biT SeZles daeregulirebinaT saxelmwifos mxridan investo-

ris sakuTrebis xelyofis yvela SesaZlo gamovlineba da misT-

vis Sesaferisi saxeli daerqmiaT.394 

pirdapiri eqspropriaciis dros sakuTrebis ufleba qoneba-

ze rogorc faqtobrivad, aseve samarTlebrivad saxelmwifos 

xelSi gadadis. xelisuflebaTa absoluturi umravlesoba 

erideba msgavsi formiT eqspropriacias, vinaidan es sain-

vesticio reitingebze negatiurad aisaxeba da momavalSi in-

vesticiebis ganxorcielebis SesaZleblobas amcirebs. ufro 

gavrcelebulia arapirdapiri eqspropriacia, rodesac sax-

elmwifo konkretul qonebaze investoris uflebebs samar-

Tlebrivad ar exeba, magram qmnis iseT mdgomareobas, rac 

gamoricxavs investoris mxridan qonebis daniSnulebisamebr 

gamoyenebas. arapirdapiri eqspropriaciis dros saxelmwi-

foebi xSirad uaryofen investoris uflebebis darRvevas da 

uTiTeben, rom samarTlebrivad qoneba xelSeuxebelia. am gziT 

arakeTilsindisieri xelisufleba cdilobs Tavi aaridos in-

vestorisaTvis saTanado, adekvaturi da efeqturi kompensa-

393   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.8.
394   Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.267.
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ciis dauyovnebliv anazRaurebis valdebulebas.395

arapirdapiri eqspropriaciis forma da Sinaarsi SeiZleba gan-

sxvavebuli iyos. sarbitraJo tribunalebs ar uWirT eqspro-

priaciad daakvalificiron iseTi SemTxvevebi, rodesac form-

aluri TvalsazrisiT saxelmwifos mxridan Carevas zogjer 

adgili arc ki aqvs.396 nebismier SemTxvevaSi saxelmwifos 

qmedebis eqspropriaciad kvalifikaciisas mxedvelobaSi unda 

iqnes miRebuli ara formaluri moTxovnebi, aramed is real-

uri, faqtobrivi, ekonomikuri da samarTlebrivi Sinaarsi, rac 

ama Tu im xelisuflebis konkretuli moqmedebas axasiaTebs.397 

arapirdapiri eqspropriaciis Sinaarsis mravalferovneba misi 

srulyofili legaluri definiciis Camoyalibebis SesaZle-

blobas ar iZleva. es ukanaskneli mxolod praqtikis saqmea. am 

SemTxvevaSi mdidari praqtikis arseboba saxelmwifos arc Tu 

saxarbielo reputaciaze metyvelebs. investorisadmi mego-

brulad ganwyobilma saxelmwifom SeiZleba icodes ras niS-

navs arapirdapiri eqspropriacia, magram misi praqtikuli gam-

oyeneba sasurveli ar aris. magaliTad, iaponuri sainvesticio 

kanonmdebloba icnobs arapirdapiri eqsprorpriaciis cnebas, 

Tumca jerjerobiT sasamarTloebs ar ganumartavT es norma 

da ar daukonkretebiaT, ra SeiZleba CaiTvalos arapirdapir 

eqspropriaciad.398 

arapirdapiri eqspropriaciis erTerTi formaa `mcocavi 

eqspropriacia~399 rac gulisxmobs saxelmwifos mxridan droSi 

gawelili iseTi RonisZiebebis gatarebas, rac TandaTanobiT 

uzRudavs investors Tavisi marTlzomieri miznebis ganxor-

cielebis SesaZleblobas da saboloo Sedegad investiciis 

395 Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.101.
396   magaliTad, ase moiqca saarbtiraJo tribunali saqmeze Goetz vs. Bu-
rundi Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.107. 
397   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.115. 
398   Hamamoto, Shotaro; Nottage, Luke; Japan, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.349.
399  Creeping expropriation.
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beneficiari saxelmwifos kontrolis qveS misi (investiciis) 

gadasvla mohyveba.400 arapirdapiri eqspropriacia saxezea ma-

Sinac, rodesac saxelmwifo formalurad ar exeba investoris 

qonebas, Tumca qmnis iseT pirobebs, rom es qoneba investorma 

daniSnulebisamebr ver gamoiyenos da ver miiRos is Semosav-

lebi, romelsac saxelmwifos mxridan xelSeSlis ararsebobis 

SemTxvevaSi obieqturad miiRebda.401

arapirdapiri eqspropriaciis `teqnika~ saxelmwifoebis um-

rvalesobas imdenad daxvewili aqvs, rom erTi mxriv, inves-

tori ar kargavs Tavis qonebas samarTlebrivi TvalsazrisiT, 

Tumca, meore mxriv investiciidan maqsimlur sargebels 

swored saxelmwifo iRebs. aseTi moqmedebis saukeTeso magali-

Tia iranis mier 1979 wels miRebuli gadawyvetileba, romlis 

Tanaxmadac saxelmwifos mieca ufleba kerZo kompaniebSi dae-

niSna e.w. `menejerebi~, romlebic kompanias ara investorebis, 

aramed saxelmwifos interesebis Sesabamisad marTavdnen. 

`menejerebis~ yoveli moqmedeba saxelmwifosaTvis maqsimal-

uri sargeblis uzrunvelyofas emsaxureboda. formalurad 

investorebisaTvis aravis CamourTmevia qoneba, an am qonebis 

gankargvis ufleba. kompaniaSi aseve SeiZleboda yofiliyvnen 

kanoniT dadgenili wesiT aqcionerebis mier daniSnuli direq-

torebi, romlebic moqmedebdnen saxelmwifos mier daniSnul 

`menejerebTan~ erTad.402 

kidev erTi magaliTi: argenitinam moulodnelad miiRo gadaw-

yevtileba, rom kompaniebis mier dolarSi dadebuli xelSek-

rulebebis konvertacia argentinul pesoebSi momxdariyo 

kursiT erTi – erTze. am momentisaTvis moqmedi kursiT 

erTi argentinuli pesos Rirebuleba saukeTeso SemTxvevaSi 

30 cents ar aRemateboda. amiT dazaralda ucxoeli inves-

torebis orimesamedi, samagierod ixeires maT mier gayiduli 

produqciis argentinelma SemZenebma. maT samjer nakleb fasSi 

400  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.125. 
401   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.279.
402   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.XXXVI.
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miiRes sxvadaxva dasaxelebis saqoneli.403

praqtikasa da doqtrinaSi aucileblad iTvleba zRvris gav-

leba arapirdapir eqspropriacias (romelic warmoSobs sax-

elmwifos mxridan anazRaurebis valdebulebas) da saxelmwi-

fos mier regulirebis funqciis gamoyenebas Soris. es arc 

Tu ise advilia, vinaidan saxelmwifos mier SemoRebuli axali 

wesebi SeiZleba Sefasdes, rogorc investoris qonebrivi Tu 

araqonebrivi uflebebis darRveva, an rogorc regulireba, 

romelic investorma unda miiRos da sajaro interesebidan 

gamomdinare Seasrulos. praqtikam da doqtrinam gamokveTa 

ramdenime kriteriumi, romlebic SeiZleba zRvris gavlebis 

saqmeSi relevanturi iyos. am dros yuradReba aucilebelad 

unda gamaxvildes Semdeg faqtorebze: 1. investoris ufle-

bebis Selaxvis, mis saqmianobaSi Carevis intensivoba da xarisxi; 

2. investoris legitimuri molodinebis gacrueba. 3 miRebuli 

zomebis (axali regulirebis) araproporciuloba; 4. saxelmwi-

fos moqmedebis arakeTilisindisieri da diskriminaciuli xas-

iaTi; gamWvirvalobis ararseboba. 5. miRebuli zomis Sedegebi 

da miznebi, romliskenac es zoma iyo mimarTuli.404 TiToeuli 

kriteriumi Tavisebur qvekriteriumebs moicavs. magaliTad 

saqmianobaSi Carevis intensiurobas da xarisxs ori ZiriTadi 

aspeqti aqvs: 1. ekonomikuri an sxva Carevis simkacre da misi 

gavlena investoris mier investiciis Tavisufal kontrolze. 

2. Carevis xangrZlivoba droSi.405 aseTi struqturirebuli 

midgoma erTgvarovani praqtikis Camoyalibebis garantiaa da 

arbitrebis mier gadawyvetilebis miRebis process gamWvir-

valed  aqcevs. 

zogjer terminebi `eqspropriacia~ da `nacionalizacia~ sax-

elmwifos erTgvarovani moqmedebebis aRmniSvnelad monacv-

leobiT gamoiyeneba, Tumca maT Soris sxvaobac arsebobs. na-

cionalizacia SeiZleba ganvixiloT rogorc eqspropriaciis 

403  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.XXXVI.
404   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.307.
405   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.310. 
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erT-erTi saxe, romlis drosac saxelmwifos kontrolis qveS 

gadadis yvela ucxouri investicia gamonaklisis gareSe, an 

erT romelime sferoSi (magaliTad navTobis mopoveba da gad-

amuSaveba, soflis meurneoba da a.S.) moqmedi da investorebis 

mier kontrolirebadi kompaniebi da maTi qoneba.406 

sakuTrebis uflebiT Tavisufali sargeblobis SezRudva, 

an am uflebis  CamorTmeva inglisSi xSirad moixsenieba ro-

groc savaldebulo gayidva.407 TavisTavad termini mowmobs im 

samarTlebriv daniSnulebas, romelic eqspropriacias aqvs. es 

sakiTxi mTeli rigi sakanonmdeblo aqtebiTa da precedentu-

li samarTliT sakmaod kompleqsurad regulirdeba.408 gayid-

vis elementis Semotana TavisTavad gulisxmobs samarTliani 

fasiT gayidvas da investoris uflebas miiRos iseTi `nasy-

idobis fasi,~ romelic samarTlianic iqneba, efeqturic da 

adekvaturic. 

nacionalizaciisagan aseve unda ganvasxvavoT konfiskacia, 

romelic saxelmwifos mier investoris `dasjad~ ganixileba. 

am dros, investoris sauTreba an/da masze kontroli saxelm-

wifos xelSi gadadis im mizeziT, rom investorma garkveuli 

qmedeba ganaxorciela. xSirad konfiskacia investorTan pira-

di angariSsworebis formadac gvevlineba.409

d) marTlzomieri eqspropriaciis winapirobebi 

investorTa ukmayofilebis miuxedvad, saxelmwifos ufle-

ba eqspropriaciaze misi suverenitetidan gamomdinareobs. 

erTaderTi, rac am dros SeiZleba saxelmwifos moeTxovos, 

es aris sakuTrebis uflebis CamorTmevis winaswar dadgenili 

406   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.9.
407   Compulsory purchase or compulsory acquisition. 
408  Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.701-702.
409   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.10.
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da samarTliani wesebis dacviT ganxorcieleba. marTlzomieri 

eqspropriacia investorisaTvis aucileblobiT gamowveuli 

da naklebi ubedurebaa. rogorc doqtrina, aseve praqtika da 

saerTaSoriso sainvesticio xelSekrulebebi ayalibebs im wi-

napirobebs, romelTa dacvac saxelmwifos eqspropriaciisas 

moeTxoveba. 

ormxrivi sainvesticio xelSekrulebis Cinuri modeli asax-

elebs eqspropriaciis oTx ZiriTad winapirobas. eqspropria-

cia unda ganxorcieldes: 1. sajaro interesis dasacavad; 2. 

Sida kanonmdeblobis moTxvnaTa sruli dacviT; 3. diskrimin-

ciis gareSe; 4. mxolod  kompensaciis sanacvlod.410 es regu-

lireba asaxulia Cinur-Sveicaruli ormxriv sainvesticio 

xelSekrulebaSi.411 daaxloebiT igivea marTlzomieri eqspro-

priaciisaTvis ormxrivi sainvesticio xelSekrulebis britan-

uli412 da amerikuli413 modelebis mier wayenebuli moTxovne-

bi. CrdiloeTamerikuli Tavisufali vaWrobis xelSekruleba 

aseve iziarebs marTlzomieri eqspropriaciis sayovelTaod 

aRiarebul kriteriumebs.414

arabeTis gaerTianebuli emiratebisa da britaneTis orxmrivi 

sainvesticio xelSekruleba marTlzomieri kompensaciiis oTx 

ZiriTad winapirobas amatebs kidev erT moTxovnas, romlis 

Tanaxmadac eqspropriacia ar unda ganxorcieldes im valdeb-

ulebis darRveviT, romelic investorsa da saxelmwifos So-

ris dadebuli kontraqtiT saxelmwifom ikisra.415

410  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.163.
411   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.676.
412   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.733.
413   Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.787.
414   Bjorklund, Andrea, K. NAFTA Chapter 11, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.492.
415   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
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1993 wlis rusuli konstitucia eqspropriacias dasaSvebad 

miiCnevs mxolod sasamarTlo gadawyvetilebiT da sruli da 

samarTliani kompensaciis sanacvlod.416 latviis sakonstitu-

cio sasamarTlom marTlzomier eqspropriaciis kriteriumebi 

ase Camoayaliba: is unda ganxorcieldes specialuri kanoniT 

dadgenili wesiT; sajaro miznebisaTvis; mxolod gamonaklis 

SemTxvevebSi; da samarTliani kompensaciis sanacvlod.417

saerTaSoriso sainvesticio samarTlis doqtrina aseve aRi-

arebs ormxrivi Tu mravalmxrivi saerTaSoriso xelSekrule-

bebiT ganmtkicebul winapirobebs, rac eqspropriaciis mar-

Tlzomierad miCnevis safuZvelia.418 

e) saTanado anazRaureba 

ormxrivi sainvesticio xelSekrulebis amerikuli model-

is Tanaxmad, anazRaureba unda daifaros dayovnebliv, unda 

iyos samarTliani sabazro fasis Sesabamisi eqspropriaciis 

TariRis gaTvaliswinebiT, ar unda moicavdes fasis cvlile-

bas, romelic gamowveulia eqspropriaciis faqtis winaswar 

gaxmaurebiT. anazRuareba unda moxdes likviduri formiT, 

risi transferic Tavisuflad unda iyos SesaZlebeli.419

ormxrivi sainvesticio xelSekrulebis Cinuri modelis Tanax-

mad, kompensaciis odenobis gansazRvra unda moxdes Sefasebis 

saerTaSorisod aRiarebuli standartebis gaTvaliswinebiT. 

anazRaureba ar unda iTvaliswinebdes fasis im cvlilebas, 

romelic dadga imis gamo, rom eqspropriaciisa da kompensa-

ciis Sesaxeb informacia sajarod xelmisawvdomi gaxda. aseve, 

eqspropriacia unda moicavdes im sxvaobasac, romelic inevs-

tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.735.
416   Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.595.
417   Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.429.
418   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.320. 
419   Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.787.
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torma ver miiRo kompensaciis dayovnebis gamo da romelsac 

miiRebda aseT dayovnebas adgili rom ar hqonoda. kompensacia 

gacemuli unda iqnas likviduri aqtivebis formiT, romlis 

Tavisufali gankargva da sxva pirebisaTvis gadacema Tavisfu-

lad aris SesaZlebeli.420 

eqspropriaciis da saTanado anazRaurebis sakiTxi Cinur 

samarTlSi sakmaod bundovania. iTvleba, rom eqspropriaciis 

Sesaxeb Sesabamisi normatiuli bazis Seqmna Sedis eqskluzi-

uriad CineTis saxalxo krebis kompetenciaSi. erTaderTi 

arc Tu konkretuli miniSneba gvxvdeba erT-erT sakanonmde-

blo aqtSi, sadac saubaria saxelmwifos uflebaze moaxdinos 

ucxoelis sakuTrebis eqspropriacia saomari mdgomareobis 

an sxva gadaudebeli aucilebelobis pirobebSi. rac Seexeba 

adekvatur anazRaurebas, misi dakonkreteba Cinur samarTal-

Si ar gvxvdeba, amitom SesaZlebelia mxolod varaudi, rom 

anazRaurebis racionaluroba da adekvaturoba ormxirivi 

sainvesticio xelSekrulebis mixedviT (Tuki aseTi arsebobs 

konkretul investorTan mimarTebaSi) an `saqmis garemoebebis 

kompleqsuri SeswavliTa da gaTvaliswinebiT~ unda ganisazRv-

ros. saeWvoa rom es formulireba Tanxvdebodes dasavleTis 

saxelmwifoebis doqtrinasa da praqtikaSi gabatonebul e.w. 

hulis kriteriumebs  anazRaurebis siswrafis, efeqturobis da 

adekvaturobis Sesaxeb. Cinuri kanonmdeblobidan ar keTdeba 

erTmniSvnelovani daskvna, ra igulisxmeba saqmis garemoebebis 

gaTvaliswinebaSi da konkretulad ra garemoebebs SeuZliaT 

moaxdinos gavlena kompensaciis odenobis dadgenaze.421

`Tanamedrove saerTaSoriso samarTali aRiarebs saxelmwi-

fos uflebas ar gadaixados kompensacia im SemTxvevaSi, Tu 

regulatoris funqciebis keTilsindisierad ganxorcielebi-

sas saxelmwifo iRebs aradiskriminaciul zomebs, romelic 

sazogado sargeblianobis gazrdisaken aris mimarTuli.~422

420   Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.163.
421  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.139.
422   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 



153

citata imave gadawyvetilebidan. 

mosazrebebi legaluri da aralegaluri eqspropriaciis dros 

anazRaurebis adekvaturi odenobis gansazRvrasTan dakav-

SirebiT orad iyofa. erTni miiCneven, rom gansxvaveba anaz-

Raurebis odenobas Soris unda arsebobdes, raTa xazi gaesvas 

saxelmwifos qmedebis marTlzomier, an marTlsawinaamRdego 

xasiaTs. meoreni miiCneven, rom investorisaTvis mniSvneloba 

ar aqvs, misTvis zianis miyeneba iTvleba Tu ara samarTli-

anad kanonis formaluri moTxovnebidan gamomdinare. misi 

mTavari interesia anazRaurdes ziani, rogori qmedebiTac 

(legaluri/aralegaluri) ar unda iyos is gamowveuli da es 

anazRaureba miyenebuli zianis eqvivalenturi iyos. arsebobs 

mesame da kompromisuli variantic. am ukanasknelis momxreebi 

aucileblad miiCneven eqspropriaciis marTlzomierebis dad-

genas anazRaurebis miznebisaTvis, Tumca ewinaaRmdegebian 

daangariSebisas am faqtorisaTvis gamorCeuli da specialuri 

mniSvnelobis miniWebas.423 erT-erTi gadawyvtilebis mixedviT, 

investorma ar unda amtkicos rom eqspropriacia saxelmwifos 

ganzraxi qmedebis Sedegia. saxelmwifos an misi konkretuli 

struqturebis saqmianobis samarTlebrivi bunebis miuxedavad, 

eqsproproaciis faqtis dadastureba ukve warmoSobs zianis 

anazRaurebis valdebulebas.424 

sainvesticio davebis ganmxilveli tribunalebis praqtikaSi 

calsaxad aris aRiarebuli, rom kompensacia srulad unda 

faravdes eqspropriaciis Sedegad CamorTmeuli qonebis Ri-

rebulebas. Rirebulebis dadgena ki samarTliani sabazro fa-

sis gaTvaliswinebiT unda moxdes.425 anazRaurebis principze 

saerTo konsensusis arsebobis miuxedavad, sakamaTo rCeba is 

`Beck,~ München, 2008, s.78.
423   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.181
424   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.207.
425  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.245.
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meTodebi da kriteriumebi, romelTa mixedviTac samarTliani 

sabazro fasis dadgena SeiZleba. rogorc wesi, am dros mxed-

velobaSi unda iqnas miRebuli TviT CamorTmeuli qonebis 

substancia, misi arsi da buneba, aseve is garemoebebi, rom-

lebmac eqspropriacia da misi ganxorcielebis meTodebi. ga-

napirobes.426 

swori sabazro fasis dadgena eqspropriaciis sanacvlo kom-

pensaciis micemis dros imdenad rTuli saqmea, rom zogierTi 

mas ufro xelovnebis sferod miiCnevs da Tvlis rom zust mec-

nierebebTan da cifrebTan mas naklebi Sexeba aqvs.427 sabazro 

fasis dadgena Tavisuflad mimoqcevadi da gamoyenebadi fu-

lis erTeuliT unda moxdes. saerTaSoriso savaluto fondis 

Tanaxmad, ̀ Tavisuflad gamoyenabadi valuta~428 (romelic, ro-

gorc wesi, gamoiyeneba investorisaTvis kompensaciis misace-

mad) aris nebismieri valuta, romelic aqtiurad gamoiyeneba 

saerTaSoriso garigebebis Rirebulebis asanazRaureblad da 

aqtiur mimoqcevaSia mniSvnelovan savaluto bazrebze.429 

investorisaTvis miyenebuli zianis anazRaureba yovelTvis 

fuliT ar xdeba. magaliTad, Sveicaruli federaluri kanon-

mdebloba uSvebs naturiT anazRaurebas im SemTxvevaSic, 

rodesac investori amis winaaRmdegia, Tu dadgindeba, rom na-

turiT anazRaurebiT misi interesebi arsebiTad ar ilaxeba.430

ormxirivi sainvesticio xelSekrulebis avstriuli modelis 

mixedviT, Tu eqspropriaciis sanacvlo anazRaureba dauy-

ovnebliv ar moxdeba, maSin mas unda daericxos is Tanxa, ro-

melic investorma dakarga dayovnebis gamo da kursis Secvlis 

Sedegad. amave dros sabazro fasi, romelic saxelmwifom unda 

426   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.258-259.
427   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.3325. 
428   Freely Usable Currency. 
429   Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.793.
430  Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.655.
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gadaixados, ar unda moicavdes im Tanxas, romliTac gaizarda 

qonebis Rirebuleba TviT eqsprorpriaciis faqtis winaswar 

gaxmaurebis Sedegad.431 

gaeros mier miRebuli aqtebi,432 rogorc wesi, saxelmwifos 

mxridan kompensaciis gadaxdis sakiTxis gadawyvetisas upi-

ratesobas TviT am saxelmwifos samarTals, da misive mar-

Tlmsajulebis organoebs aniWeben. gamonaklisia SemTxveva, 

rodesac Sesabamisi SeTanxmebis mixedviT kompensaciis sakiTxi 

arbitraJma unda gadawyvitos, an saboloo Sedegis misaRebad 

davis ganxilvis sxva wesia dadgenili.433 zogierTi saxelm-

wifo specialuri normatiuli aqtiT adgens, Tu vin unda mi-

iRos monawileoba molaparakebebSi ganixilos windadebebi da 

daTanxmdes, an ar daTanxmdes anazRaurebis konkretul piro-

bebze misi saxeliT. magaliTad, aSS-Si aseTi molaparakebis 

warmoebis ufleba aqvs prezidents, romelic delegirebas 

saxelmwifo departamentze axdens. saxelmwifo departamenti 

investoris saxeliT awarmoebs molaparakebebs da konkret-

ul odenobas investiciis beneficiar saxelmwifosTan erTad 

gansazRvravs. anazRaurebis odenobasa da gadaxdis wesTan da-

kavSirebiT saxelmwifo departamentis mier miRweuli SeTanx-

meba amerikeli investorisaTvis savaldebuloa.434 

2. biurokratiuli barierebi 

saxelmwifo ar aris valdebuli sakuTar teritoriaze ucxoe-

li investori aucileblad dauSvas. es misi suverenitetidan 

gamomdinareobs. Tu saxelmwifo aformebs ormxriv sainvesti-

cio xelSekrulebas da xels uwyobs investorebis gamoCenas 

mis ekonomikaSi, maSin is valdebulia daicvas saerTaSoriso 

431  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.31
432   ix., magaliTad: The UN Charter of Economic Rights and Duties of States http://
untreaty.un.org/cod/avl/ha/cerds/cerds.html
433   Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p.450.
434   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.438.
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CveulebiTi samarTliT dadgenili invvestorTa mimarT mopy-

robis standarti. samarTlianoba moiTxovs aRiniSnos, rom 

ormxriv sainvesticio xelSekrulebaTa umravlesoba inves-

torTa uflebebis gansazRvrisas gacilebiT Sors midis, vi-

dre saerTaSoriso CveulebiTi samarTlis normebiT dadge-

nili minimaluri moTxovnebia.435

investiciis konkretuli saxelmwifos teritoriaze daSvebis 

ramdenime gavrcelebuli modeli arsebobs. kontrolirebadi 

daSvebis modeli436 gulisxmobs SemTxvevas, rodesac saxelm-

wifo investiciis daSvebis winapirobad misi kanonmdeblobiT 

gaTvaliswinebuli SezRudvebis gaTvaliswinebas miiCnevs. amiT 

saxelmwifo afrTxilebs investors, rom investirebis ganx-

orcieleba SesaZlebelia mxolod im normebis dacvis Semdeg, 

romelic specialurad am mizniT aris SemuSavebuli. sruli 

liberalizaciis modeli437 garkveulwilad Tavis TavSi aer-

Tianebs nacionalur reJims da upiratesi xelSewyobis reJims, 
raTa investors saukeTeso da misaRebi pirobebi Seuqmnas. am 

dros wina planze investiciis regulirebasTan dakavSirebu-

li wminda ekonomikuri xasiaTis faqtorebi gadmodis. Sesabam-

isad, investorebisaTvis garkveuli sajarosamarTlebrivi da 

administraciuli SezRudvebis daweseba naklebad xdeba. aseTi 

midgomis magaliTad iTvleba Crdilo-amerikuli Tavisufali 

vaWrobis xelSekrulebiT dadgenili mowesrigeba.438

franguli samarTali da evrokavSirSi arsebuli regulirebe-

bi investiciis daSvebisaTvis saxelmwifos winaswar Tanxmobas 

iTxovs mxolod gansakuTrebul da kanoniT pirdapir gaTval-

iswinebul SemTxvevebSi.439

gacilebiT rTulia Cinuri da rusuli midgoma, rac am saxelm-

435  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.20.
436   The controlled entry model.
437   The full liberalization model.
438   Gomez-Palacio, Ignacio; Muchlinski, Peter; Admission and establishment, in: 
Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Hand-
book of International Investment Law, `Oxford University Press,~ 2008, p.240-245.
439   Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.246.
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wifoTa politikuri sistemebis specifikiT aixsneba. CineTi 

yoveli konkretuli investiciis daSvebis sakiTxis damoukide-

blad gadawyvetas emxroba rac imas niSnavs, rom yoveli axali 

sainvesticio proeqti saWiroebs mowonebas da damtkicebas 

saTanado saxelmwifo organoebis mier. winaaRmdeg SemTx-

vevaSi investiciis ganxorcielebis legaluri safuZvlebi 

ar iarsebebs.440 Cinuri klasifikaciis mixedviT, investicia 

SeiZleba oTxi saxis iyos: `saxelmwifosagan xelSewyobili~, 

`SezRuduli~, `akrZaluli~ da `daSvebuli~. investiciisaT-

vis statusis miniWebis sakiTxs Sesabamisi administraciuli 

organoebi wyvets.441 ormxrivi sainvesticio xelSekrulebis 

rusuli modelis mixedviT, saxelmwifos teritoriaze in-

vesticiis daSvebis sakiTxi wydeba beneficiari saxelmwifos 

kanonmdeblobiT.442 es niSnavs, rom ormxrivi sainvesticio 

xelSekrulebis xelmowera xels ar uSlis saxelmwifos Sem-

oiRos damatebiTi biurokratiuli barierebi Tavis terito-

riaze investiciebis daSvebis TvalsazrisiT. 

3. korufcia 

erT-erTi yvelaze mniSvnelovani riski, romelic ganviTarebad 

qveynebSi investirebas axlavs, korufciis maRali donea. sak-

maod xSiria SemTxvevebi, rodesac maRali rangis Tanamdebo-

bis pirebi iTxoven qrTams investoris biznesis usafrTxoebis 

dacvisaTvis, aseve garkveuli licenziis, an nebarTvis mini-

WebisaTvis. da a.S. arseboben saxelmwifoebi, sadac kerZo an 

naxevrad kerZo samarTlis subieqtebi investorebs sTavazo-

ben TavianT `momsaxurebas~ da garkveuli Tanxis gadaxdis 

sanacvlod uzrunvelyofen investoris pirdapir da uSualo 

kontaqts maRali Tanamdebobis pirebTan Sesabamisi molapara-

440  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.136.
441  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.137.
442   Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.603.
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kebebis warmoebis mizniT. aseTi `kompaniebis~ nawili sulac 

ar miiCnevs saWirod damalos, rom maTi mier miRebuli Tanxis 

sakmaod mozrdili ulufa swored maRalCinosnebis pirad an-

gariSze ileqeba. korufciis dros keTilsindisieri investo-

ris riski ar mdgomareobs mxolod imaSi, rom arakeTilsindis-

ierma konkurenciam, rac qrTamis micemiT iqneba ganpirobe-

buli, SeiZleba misi finansuri interesebi daazaralos. aseT 

dros, rogorc wesi, riskis qveS aRmoCndeba xolme TviT kom-

paniis reputaciac. arc Tu iSviaTia SemTxvevebi, rodesac 

investoris adgilobrivi warmomadgenlebi aseve arian Car-

Tulni korufciul garigebebSi da TviTonac aZleven qrTams, 

vinaidan warmatebuli saqmianobis uzrunvelyofisaTvis sxva 

gamosavals ver xedaven. aseTi informaciis gaxmaureba kargi 

reputaciis mqone kompaniisaTvis, romelic sxvadaxva qveya-

naSi operirebs, arc Tu saxarbielo mdgomareobaSi aRmoCenas 

niSnavs.443 istoria aq ar mTavrdeba da mas Tavisi gagrZleba 

aqvs. politikuri riski swored korumpirebuli sistemis ar-

amdgradobasa da araprognozirebadobaSi mdgomareobs. qrTa-

miT ̀ nayidi~ licenzia an ̀ privilegia~ maSinve dgeba eWvis qveS, 

rogorc ki konkretuli Tanamdebobis piri, romelsac qrTami 

gadauxades, kargavs Tavis politikur gavlenas mTavrobis cv-

lilebis, an raime sxva mizezis gamo. amis Semdeg kompania ukve 

iZulebuli xdeba eZebos axali mfarveli da ase grZledeba 

dausruleblad, vinaidan korufciiT mocul saxelmwifoTa 

umravlesobaSi politikuri sistemis stabiluroba ar arse-

bobs. swrafi, qaosuri da araprognozirebadi cvlilebebi ro-

gorc xelisuflebaSi, aseve am xelisuflebis mier miRebul 

kanonmdeblobaSi investors aiZulebs an saerTod uari Tqvas 

investirebaze, an riskebis Semcirebis mizniT Tavisi sainves-

ticio aqtivoba minimumade daiyvanos. 

443   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.22.
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4. investiciis dapirispireba sxva sajaro da kerZo intere-

sebTan

a) kulturuli memvkvidreobis dacva 

kulturuli memkvidreobis dacvis interesi rom saerTaSor-

iso samarTlis regulirebis sferos erTerTi prioritetia, 

dasturdeba 1972 wlis konvenciiT kulturuli da bunebrivi 

memkvidreobis dacvis Sesaxeb. konvenciis erTsulovani rati-

fikacia saxelmwifoTa umravlesobis mxridan am mosazrebis 

saukTeso dasabuTebaa.444 konvencia gansazRvravs kulturuli 

da bunebrivi memkvidreobis Zeglebis indentificirebisa da 

registraciis wess. aseve qmnis damatebiT saerTaSoriso ga-

rantiebs memkvidreobis siaSi Setanili obieqtebis dasaca-

vad.445 rodesac saxelmwifo cdilobs gaxdes mimzidveli in-

vestorebisaTvis, yovelTvis ismis kiTxva, ramdenad aris es 

SesaZlebeli kulturuli memkvidreobis da garemosaTvis zia-

nis miyenebis gareSe. rac ufro maRalia saxelmwifos mxri-

dan kulturuli memkvidreobis dacvis standarti, miT ufro 

mwvaved dgeba sakiTxi investorebis mxridan. rogorc wesi, es 

ukanasknelni ukmayofiloni arian im SezRudvebiT da special-

uri regulirebebiT, romelic Tan axlavs kulturuli memkvi-

dreobis dacvas.446

kulturuli memkvidreobis dacis saerTaSoriso samarTa-

li davis gadawyvetis maregulirebeli normebis sizusti-

Ta da sicxadiT ver daikvexnis. igives ver vityviT ormxriv 

sainvesticio xelSekrulebebze, romlebic erT-erT cen-

tralur sakiTxad swored SesaZlo davis gadawyvetis wesis 

winaswar mowesrigebas miiCnevs.447 kulturuli memkvidreobis 

444   http://whc.unesco.org/en/conventiontext/ 
445   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.126.
446   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.123-124.
447  Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
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sakiTxebis investiciebis konteqstSi regulirebis mcdeloba 

ekonomikuri ganviTarebisa da TanamSromlobis organizacias 

hqonda. safrangeTis da kanadis iniciativiT proeqtSi unda 

Setaniliyo daTqma erovnuli kulturuli memkvidreobis Ze-

glebis dacvis Sesaxeb. molaparakebebi CixSi 1998 wels Sevida. 

es regulireba saerTaSoriso samarTlis moqmed normad ver 

iqca. saxelmwifoebma sainvesticio saqmianobis xelSewyobis 

sxva gza airCies.448

sainvesticio praqtikaSi dava kulturul memkvidreobaze 

`wminda~ saxiT ar arsebobs. kulturuli memkvidreoba SeiZle-

ba iyos erTerTi aspeqti faqtobrivi garemobebis kvlevisas. 

am dros investorebi miiCneven, rom saxelmwifos mxridan kul-

turuli memkvidreobis dacvis sajaro interesze miTiTeba mx-

olod da mxolod safarvelia arapirdapiri eqspropriaciis 

gasamarTleblad da Sesabamisi kompensaciis gadaxdisagan Ta-

vis asarideblad.449 

norvegiel investors, romelic mSeneblobas vilniusis isto-

riul nawilSi awarmoebda ar misces Senobis saZirkvlis qvabu-

lis amoWris ufleba istoriul kaTedralTan axlos, vinaidan 

qalaqis es nawili msoflio kulturuli memkvidreobis siaSia 

Setanli.450 msgavs faqts aseve hqonda adgili saqarTveloSi 

2013 wlis zafxulSi, rodesac sazogadoebis mwvave reaqcia 

mohyva saydrisis oqros maRaros kulturuli Zeglis statu-

sis gauqmebas. xelovnebaTmcodneebma, profesorebma da ar-

samaTavrobo organizaciebma kritikis qarcecxlSi gaatares 

saxelmwifo da investori kompania, romelic qvemo qarTlis 

regionSi oqros mopovebiT aris dakavebuli.451 

Journal, Volume 28, N1, Spring, 2013, p.125.
448   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.139
449   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.132.
450   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.124
451   imdroindeli qarTuli presa aWrelebuli iyo statiebiT da sap-
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am SemTxvevaSi aseve kiTxvis niSnis qveS rCeba, ramdenad aqcev-

en saarbitraJo tribunalebi yuradRebas saxelmwifos mxri-

dan kulturuli memkvidreobis dacvis interesze miTiTebas, 

da saerTod, ramdenad arian arbitrebi swori adresatebi 

aseTi sakiTxebis gadasawyvetad? ramdenad iZleva sainvesti-

cio arbitraJis specifika kulturuli memkvidreobis Sesaxeb 

samarTlebrivi Sefasebebis gakeTebis SesaZleblobas?452 kul-

turuli memkvidreobis sakiTxebis samarTlebrivi Sefaseba 

saarbitraJo tribunalebis mier pozitiur movlenad unda mi-

viCnioT. aseTi midgoma saerTaSorisosamarTlebrivi normebis 

ganmartebis harmonizacias uwyobs xels.453

b) gadasaxadebi

gadasaxadebis dadgenis kuTxiT saxelmwifos eqskluziuri 

kompetencia misi suverenitetidan gamomdinareobs. amitom 

arc erT xelisuflebas ar surs es kompetnecia sxva saxelm-

wifosTan, an investorTan SeTanxmebis sagnad aqcios. magali-

Tad, ormxrivi sainvesticio xelSekrulebebis franguli mod-

elis regulirebis sferodan sagadasaxado sakiTxebi saerTod 

gamoricxulia.454 msgavs mowesrigebas iTvaliswinebs germanuli 

modelic.455 Tavis mxriv, investorebi cdiloben ar Seurigdnen 

rotesto gancxadebebiT. ix. magaliTad: http://www.netgazeti.ge/GE/105/cul-
ture/21723/   http://www.youtube.com/watch?v=677SZuSZh9Y  da. a.S. aqve minda 

aRvniSno, rom magaliTi moxmobilia investorisa da kulturuli mem-

kvidreobis dacvis interesTa koliziis sailustraciod. wignis for-

matidan gamomdinare, Cems mizans ar warmoadgens erTi an meore mxaris 

poziciis samarTlebrivi dasabuTebulobis garkveva.

452   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.124.
453   Vadi, Valentina; Culture Clash? World Herritage and Investor’s Rights in Inter-
national Investment Law and Arbitration, in: ICSID Review, Foreign Investment Law 
Journal, Volume 28, N1, Spring, 2013, p.137.
454  Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.263.
455   Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.306.
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saxelmwifos mxridan gadasaxdebiT manipulirebas. investici-

is beneficiari saxelmwifos sagadasaxado politika da misi 

Sesabamisoba ormxriv sainvesticio xelSekrulebasTan sakma-

od xSirad xdeba tribunalebis ganxilvis sagani. investorebi 

miiCneven, rom konkretuli sagadasaxado cvlileba arRvevs 

mis uflebebs da im garantiebs, romlebic ormxrivi sainves-

ticio xelSekrulebis Tanaxmad arsebobs. zogierTi xelSek-

ruleba am sakiTxis gadawyvetas andobs orive wevri saxelmwi-

fos sagadasaxado uwyebebisagan Semdgar komisias. Tu komisia 

daadgens, rom erT-erTi saxelmwifos sagadasaxado politika 

ar warmoadgens investorebis samarTlebrivi dacvis reJimis 

darRvevas, maSin investori kargavs gaprotestebs uflebas. 

aseT formulirebas iTvaliswinebs kanadisa da urugvais or-

mxrivi sainvesticio xelSekruleba.456 

kompromisuli regulirebebis gansxvavebuli variantebis sim-

ravle ver iqneba dacvis absoluturi garantia. gadasaxdebis 

sferoSi erTpirovnuli moqmedebis moTxovnileba saxelmwi-

fos bunebidan gamomdinareobs da misi bolomde `ganeitrale-

ba~ gamoricxulia. 

praqtikaSi da doqtrinaSi xSirad ismis kiTxva, ramdenad 

SesaZlebelia, rom investiciis dabegvrasTan dakavSirebuli 

sakiTxebi saerTaSoriso saarbitraJo ganxilvis sagnad iqces. 

pasuxs arTulebs is garemoeba, rom sagadasaxado samarTali 

saxelmwifos eqskluziuri da suverenuli kompetenciis sfer-

os miekuTvneba. erTi saxelmwifos farglebSi gadasaxadebTan 

dakavSirebuli davebis ganxilva misi mkveTrad gamokveTili 

sajaro xasiaTis gamo arbitraJis komptenciaSi ar SeiZleba 

Sediodes. aRniSnulis miuxedavad, Tanamedrove doqtrinaSi 

sadavo ar aris, rom investoris dabegvrasTan dakavSirebuli 

sakiTxebi SeiZleba saerTaSoriso sainvesticio tribunalis 

msjelobis sagnad iqces.457

456   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.187.
457   Wälde, Thomas, W. Kollo, Abba; Coverage of taxation under modern investment 
treaties, in: Muchlinski, Peter; Ortino, Federico; Schreuer Christoph;(Editors) The 
Oxford Handbook of International Investment Law, `Oxford University Press,~ 2008, 
p.324. 
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c) garemos dacva 

garda sagadasaxado samarTlisa, sfero, sadac SeiZleba 

gamoiricxos ormxrivi sainvesticio xelSekrulebiT dadge-

nili regulirebebis gavrceleba, aris garemos dacva.458 mag-

aliTad, ormxrivi sainevsticio xelSekrulebis avstriuli 

modeli pirdapir miuTiTebs, rom garemos dacvis maregu-

lirebeli kanonmdeblobis gamartivebisa da misi Sesustebis 

gziT investorebisaTvis xelsayreli pirobebis Seqmna dauS-

vebelia.459 sxvagvarad rom vTqvaT, avstria am ormxrivi sain-

vesticio xelSekrulebiT arc Tavis inevstors daicavs, ro-

melic meore saxelmwifos teritoriaze swored garemos dac-

vis sferoSi Serbilebuli kanonmdeblobis xarjze Soulobs 

fuls, da arc TviTon dauSvebs, rom avstriaSi investiciebis 

mozidva garemos dabinZurebis xarjze moxdes. garemo yvelaze 

ganurCevlad axdens gavlenas da saxelmwifos interesebi, misi 

sazRvrebi, `misi~ da `sxvisi~ moqalqeebi am SemTxvevaSi saer-

Tod ar aris mniSvnelovani. 

garemos dacvis kanonmdeblobis Sesustebis xarjze inves-

ticiebis mozidva mizanSeuwonlad aris miCneuli CrdiloeT 

amerikuli Tavisufali vaWrobis xelSekrulebis mixedviT.460 

ormxrivi sainvesticio xelSekrulebis amerikuli modeli in-

vesticiis da garemos dacvis interesebis SesaZlo koliziis 

sakiTxebs detalurad argeulirebs. miiCneva, rom garemos da-

sacvad zomebis miReba saxelmwifos movaleobaa da am zomebis 

Sesusteba investorebis mozidvis mizniT mizanSewonili ar 

aris.461 ufro metic, Tu erTi wevri saxelmwifo aSkarad cdi-

lobs investiciebis waxalisebas garemos dacvis kanonmde-

blobis Sesustebis xarjze, es modeli wevr saxelmwifoebs 

458   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.348. 
459   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.29.
460 Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, ‘’Bruylant’’, 
Brussels, 2009, p.357.
461  Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, `Oxford University Press~, Ox-
ford, 2013, p.804-805.
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Soris intensiuri konsultaciebis gamarTvas aucileblad mi-

iCnevs. konsultaciebis mizani unda iyos aseTi xelSewyobis 

faqtebis konkretulad gamovlena da maTi aRkveTa.462

ormxrivi sainvesticio xelSekrulebebis formulireba gare-

mos dacvasTan dakavSirebiT ZiriTadad dispoziciuria da mxa-

reebs arafers ukrZalavs. faqtobrivad norma sarekomenda-

cio xasiaTisaa da xelisuflebas aZlevs SesaZleblobas imoqm-

edos mis mier deklarirebuli principebis da garemos dacvis 

upiratesobis Sesabamisad. am midgomis gauTvaliswineblobis 

SemTxvevaSi raime negatiuri Sedegi sanqciis saxiT dadgenili 

ar aris.463 

garemos dacvisa da investiciebis interesTa koliziis SemTx-

vevaSi saxelmwifo xSirad aRmoCndeba xolme dilemis winaSe. 

aseTi kolizia am ori mniSvnelovani sakiTxis damoukidebe-

li regulirebis aucileblobas amtkicebs. investiciebis ms-

gavsad, garemos dacvaSic erTobliv Zalisxmevas udidesi mniS-

neloba aqvs. garemos dacvisTvis politikuri da ekonomikuri 

sazRvrebi aqtualuri ar aris. es sakiTxi Tanabrad awuxebs 

rogorc ganviTarebul, aseve ganviTarebad saxelmwifoebs. 

misi regulireba hqonda miznad 1992 wels rio deJa neiroSi 

gamarTul konferencias,464 romelic gaeros egidiT Catarda.465 

d) Sromis uflebebi

investorebi mTeli msoflios masStabiT eZeben iaf muSaxels 

da Sromis moqnil kanonmdeblobas, romelic TanamSromlebis 

swrafad da minimaluri danakargiT miRebisa da gaTavisu-

flebis SesaZleblobas iZleva. ganviTarebadi saxelmwifoebis 

cduneba, investiciebi sakuTari moqalaqeebis SromiTi ufle-

462 Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, ‘’Bruylant’’, 
Brussels, 2009, p.359.
463   Caplan, Lee, M. Sharpe, Jeremy, K. United States in: Brown, Chsester; (Editor); 
Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Ox-
ford, 2013, p.804-805.
464  The United Nations Conference on Enviroment and Development (UNCED). http://
www.sidsnet.org/about-sids/unced
465   Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p.355.
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bebis ignorirebis xarjze moizidon, aqtualobas didi xania 

ar kargavs. aRniSnulis sapirispirod, ganviTarebuli saxelm-

wifoebi cdiloben Sromis uflebebis pativiscemis standarti 

saerTaSoriso sainvesticio samarTalSic daamkvidron. 

ormxrivi sainvesticio xelSekrulebis amerikuli modeli in-

vestirebas Sromis uflebebis ugulebelyofis fonze mizan-

Seuwonlad miiCnevs.466 avstriuli modeli konkretulad 

CamoTvlis im uflebebs, romelTa ignorireba  investorebis 

mozidvis mizniT ar SeiZleba. esenia: 1. gaerTianebis Tavisu-

fleba. 2. gaerTianebis da koleqtiuri xelSekrulebis gafor-

mebis Tavisufleba. aseve aseTi xelSekrulebis dadebis mizniT 

molaparakebis erToblivad warmoebis ufleba. 3. iZulebiTi 

Sromis akrZalva. 4. axalgazrdebisa da bavSvebis Sromis dacva. 

5. Sromis saTanado pirobebis uzrunvelyofa samuSao drois 

normaluri xangrZlivobisa da jansaRi samuSao garemos CaT-

vliT. 6. Tanamdebobis, an samuSao adgilze dakavebuli pozi-

ciis gamo diskriminaciis akrZalva.467 am uflebebis SezRudva 

avtomaturad gulisxmobs ara mxolod romelime xelmomweri 

saxelmwifos Sida kanonmdeblobis, aramed saerTaSoriso val-

debulebis darRvevas. amdenad, saerTaSoriso xelSekrule-

biT dadgenili garantiebiT da privilegiebiT ver isargeb-

lebs investori, romelic Tavis gaTvlebs aseT darRvevebze 

amyarebs. Tumca, samarTlianoba moiTxovs aseve aRiniSnos, 

rom es normebi dispoziciuri xasiaTisaa. isini mxolod dar-

Rvevis `mizanSeuwonlobaze~ uTiTebs da ar gansazRvravs, ra 

sanqciis gamoyeneba iqneboda adekvaturi aseT SemTxvevaSi. es 

mowesrigeba rCeba investorisaTvis micemul rekomendaciad, 

romlis Seusruleblobac konkretul sanqciasTan dakavSire-

buli ar aris.468

466   dawvrilebiT amasTan dakavSirebiT ix. Caplan, Lee, M. Sharpe, Jeremy, K. 
United States in: Brown, Chsester; (Editor); Commentaries on Selected Model Invest-
ment Treaties, ‘’Oxford University Press’’, Oxford, 2013
467  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.29.
468   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p29.



166

5. sainvesticio riskebis dazRveva

a) sainvesticio riskebis dazRvevis warmoSoba 

samarTlebrivi dacvis saSualebebis arsebobis miuxedavad, 

politikuri kataklizmebis gamo aqtivebis dakargvis mzardi 

safrTxe investorebs Zalian aSfoTebT. swored amiT aris 

gamowveuli, rom politikuri riskis dazRveva, rogorc inves-

torebisaTvis misaRebi da aucilebeli sadazRvevo produqti, 

sxvdasxva saerTaSoriso sajaro Tu kerZo iniciativebis sim-

ravlis wyalobiT sakmaod dinamiurad viTardeba. investici-

ebis dazRvevis ideis xorcSesxma 1950-iani wlebidan daiwyo. 

maSin sruli monopolia am kuTxiT ganviTarebul saxelmwifoe-

bs hqondaT. isini cdilobdnen kerZo seqtoris mier ucxouri 

investiciebis ganxorcieleba waexalisebinaT. ekonomikurad 

Zlier saxelmwifoebSi moqmedebs organizaciebi, romelebic 

pirdapiri investiciebis dazRvevaze arian orientirebulni 

da sakmaod warmatebuladac saqmianoben. magaliTad: Overseas 
Private Investment Corporation (USA); Nippon Export and Investment 
Insurance (Japan); Compagnie Francaise d’Assurance Pour le Commerce 
Exterieur (France); Export Credit Gurantee Department (UK). rac Seexe-

ba germanias, aq am funqcias saxelmwifos dakveTiT momuSave 

kerZo konsorciumi asrulebs. konsorciumis damfuZneblebi 

arian: PricewaterhouseCoopers AG & Euler Hermes Kreditversicherungs-
AG. maTi ZiriTadi funqciaa sazRvargareT germanuli inves-

ticiebis xelSewyoba calkeuli proeqtebis ganxorcielebis 

formiT. magaliTad, wlebis ganmavlobaSi moqmedebs nedleu-

lis miwodebis dazRvevis proeqti, romelic am sferoSi ganx-

orcielebul investiciebs azRvevs.469 

amerikuli Overseas Private Investment Corporation-OPIC 1969 wels 

Seiqmna, rogorc saxelmwifo saagento da ucxoeTSi ganxor-

cielebuli investiciebis dazRvevis funqcia gadaibara. es 

uflebamosileba manamde USAID hqonda.470 OPIC sadazRvevo 

469    Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.112.
470   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
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politika fokusirebulia riskebis sam ZiriTad mimarTule-

baze: 1. valutis konvertaciasTan dakavSirebuli riskebi. 

ufro konkretulad - is problemebi, romlebic investors 

SeiZleba Seeqmnas miRebuli mogebis amerikul dolarebSi kon-

vertaciasTan dakavSirebiT. 2. eqspropriacia—aq ZiriTadad 

igulisxmeba is SemTxvevebi, rodesac investiciis beneficiari 

saxelmwifo axdens investoris qonebis CamorTmevas saTanado 

anazRaurebis gareSe. 3. omis, masobrivi areulobebis, revo-

luciebis da msgavsi movlenebis dros investorisaTvis miy-

enebuli im zianis dazRveva, romelic ar anazRaurdeba ben-

eficiari saxelmwifos mier.471

b) dazRveva sajaro da kerZo seqtoris monawileobiT

kerZo seqtoris daintereseba investirebis Tanmxlebi poli-

tikuri riskebis dazRvevis kuTxiT 1970-iani wlebidan Sein-

iSneba, rodesac britanulma sadazRvevo gigantma Lloyd’s da 

amerikulma saerTaSoriso jgufma472  am mimarTulebiT pirve-

li nabijebi gadadges. 1985 wels msoflio bankis damfuZne-

beli saxelmwifoebis iniciativiT Seiqmna mravalmxrivi in-

vesticiebis garantiebis saagento,473 romelic investiciebis 

dazRvevas emsaxureba. The Inter Arab Development Bank aseve daka-

vebulia regionul doneze, e.i. arabul saxelmwifoebSi inve-

stirebasTan dakavSirebuli politikuri riskebis dazRveviT. 

saxelmwifoTa nawili (magaliTad germania) misi waxalisebisa 

da mxardaWeris mizniT aseTi dazRvevis subsidirebas mizan-

Sewonilad miiCnevs. aRniSnulis sapirispirod, aSS cdilobs 

politikuri riskebis dazRveva gadasaxadebis gadamxdelTa 

xarjze naklebad ganaxorcielos.474

kerZo seqtoris mogeba da Sesabamisad daintereseba poli-

p.71.
471   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.73.
472 American International Group AIG.   
473   Multilateral Invesment Guarantee Agency (MIGA). 
474   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.228.
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tikuri riskebis dazRveviT gansakuTrebiT bolo periodSi 

swrafad izrdeba. kerZo seqtori gacilebiT martivad, moqni-

lad da swrafad iRebs gadawyvetilebebs, aqtiurad iyenebs 

gadazRvevis meqanizmebs riskebis diversificirebisaTvis da 

ukve warmoadgens sajaro seqtoris sakmaod Zlier konkurents. 

transnacionaluri sadazRvevo kompaniebi dazRvevasTan daka-

vSirebuli gadawyvetilebis miRebisas arsebuli politikuri 

koniunqturiT SezRudulni ar arian (rasac am sferoSi moq-

medi verc erTi sajaro subieqti ver gaeqceva). kerZo seqto-

ri maqsimalurad cdilobs sadazRvevo periodi drois mokle 

moankveTiT Semofarglos. maT mier dazRvevis SemTxvevaSi 

maqsimaluri vada 15 wels ar aWarbebs, Tumca aseTi grZel-

vadiani dazRvevis SemTxvevebi iSviaTia. bazarze yvelaze 

gavrcelebulia samwliani periodi Semdgomi gagrZelebis 

pirobiT. rac Seexeba sajaro samarTlis subieqtebs, isini 

zogierT SemTxvevaSi ocwlian vadazec ki Tanxmdebian.475 sa-

jaro dazRvevisaTvis moqmedebis garkveuli sakanonmdeblo 

farglebic arsebobs. magaliTad, germaniis mier subsidire-

buli konsorciumi mxolod im SemTxvevaSia uflebamosili 

sadazRvevo ganacxadi ganixilos, Tu saxelmwifos, romelTan 

dakavSirebiTac investori dazRvevas iTxovs, aqvs ormxrivi 

sainvesticio xelSekruleba germaniasTan, an arsebobs samar-

Tlebrivi dacvis sxva meqanizmebi.476

riskebi, romelTa dazRvevac xdeba, ormxriv sainvesticio 

xelSekrulebebSi gaTvaliswinebuli riskebis identuria. 

Ggarda aqtivebis dazRvevisa, CamonaTvalSi Sedis dazRveva 

xelSekrulebis SeusruleblobisaTvis, valutis konvertaci-

is akrZalvis an konvertaciaze arsebuli SezRudvebisaTvis, 

pirdapiri Tu arapirdapiri eqspropriaciisaTvis. dazRvevis 

xelSekrulebis interpretaciasTan dakavSirebuli davebi ar-

bitraJis gziT wydeba xolme. saarbitraJo tribunalebs am 

SemTxvevaSic aramxolod dazRvevasTan, aramed investiciebT-

475  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.229. 
476  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.230. 
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an dakavSirebuli sakiTxebis samarTlebrivi Sefaseba uwevT.477 

politikuri riskebis dazRvevis erT-erTi narisaxeobaa saar-

bitraJo tribunalebis mier gamotanili gadawyvetilebis ig-

norirebisa da Seusruleblobis dazRveva. am dros mzRveveli 

srulad uxdis dazRveuls im Tanxas, romelic saarbitra-

Jo gadawyvetilebiT daekisra mxares, Tu es ukanaskneli am 

gadawyvetilebis Sesrulebas ar apirebs.478

c) uflebamonacvleoba anazRaurebis Sedegad

saxelmwifoebi, romlebic `Tavis~ investorebs unazRaurebs 

sxva saxelmwifoSi investirebis Sedegad miRebul zians, ro-

gorc wesi, iZens moTxovnis uflebas zianis mimyenebeli sax-

elmwifos mimarT, Tumca SesaZlebelia, es uflebamonacv-

leoba saTanado samarTlebrivi bazis ararsebobis gamo zianis 

mimyenebelma sadavo gaxados. amitom kapitalis eqsportiori 

saxelmwifoebis (magaliTad germaniis) mier SemuSavebuli or-

mxrivi sainvesticio xelSekrulebis modelebi xSirad Seicavs 

normas, romlis Tanaxamadac, ormxrivi sainvesticio xelSek-

rulebis xelmomweri saxelmwifoebi valdebulni arian scnon 

aseTi uflebamonacvleoba, Tu erTi saxelmwifo `Tavis~ fizi-

kur da iuridiul pirebs aZlevs Sesabamis kompensacias da 

sanacvlod anazRaurebis problemis gadawyvetas meore xel-

momwerTan (igive investiciis beneficiar saxelmwifosTan) Ta-

vis Tavze iRebs.479 ormxrivi sianvesticio xelSekrulebis ger-

manuli modelis Tanaxmad, saxelmwifos, romlis winaaRmdegac 

arsebobs investoris sasargeblod gamotanili gadawyvetile-

ba, ar SeuZlia gadawyvetilebis aRsrulebaze uaris Tqmis 

safuZvlad miuTiTos im garemoebaze, rom investors ziani ̀ Ta-

visive~ saxelmwifos mxridan da arsebuli dazRvevis xelSek-

477  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.230. 
478  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.81.
479  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.313.
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rulebis farglebSi srulad aunazRaurda.480 ormxrivi sain-

vesticio xelSekrulebis avstriuli modelis mixedviT, Tu 

erT-erTi xelSemkvreli saxelmwifo aZlevs kompensacias Ta-

vis rezident investorebs im zianisaTvis, romelic maT miadga 

meore xelSemkvrel saxelmwifoSi investirebis Sedegad, maSin 

es meore xelSemkvreli saxelmwifo aRiarebs, rom kompensa-

ciis gadaxdis momentidan pirveli xdeba `Tavisi~ subieqtebis 

uflebamonacvle da sargeblobs yvela im uflebiT, riTac 

isargeblebda investori, romelsac kompensacis moTxovnis 

ufleba hqonda.481 

sajaro samarTlis subieqtis saxiT moqmed mzRvevelebs gac-

ilebiT martivad eqnebaT saqme, vinaidan isini Sesabamisi sax-

elmwifos mxardaWeriT isargebleben. kerZo kompaniebs aseTi 

berketebiT sargeblobis naklebi Sansi aqvT, rac gasaTval-

iswinebulia sadazRvevo riskebis Sefasebisas. 

480  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.315.
481   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.35.
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F. saerTaSoriso sainvesticio samarTlis principebi

It is seldom  a quesiton of a clear and undisputed right against the entire 
absence of a right.

It is, a rule, a question of giving effect to a better right against a right of 
less compelling merits

Hersch Lauterpacht 
A member of the UN International Law Comiision (1952-1954)

Judge, International Court of Justice (1955-1960)

erTmniSvnelovani da udavo ufleba  aseTi uflebis saerTod

 ararsebobs winaaRmdeg naklebad iwvevs azrTa sxvadasxvao-

bas.

rogorc wesi, azrTa sxvadasxvaoba ibadeba maSin, 

rodesac saubaria ukeTesi normisaTvis upiratesobis 

miniWebaze, Tu sxva norma naklebad Tanxvdeba saqmis garemo-

bebs

herS lauterpaxti 

gaeros saerTaSoriso samarTlis komisiis wevri (1952-1954)

marTlmsajulebis saerTaSoriso sasamarTlos mosamarTle 

(1955-1960)

1. `Tanswori da samarTliani mopyroba~482 rogorc erTiani 

standarti

samarTliani da Tanaswori mopyroba sainvesticio samarTlis 

sxva pirncipebTan SedarebiT yvelaze zogadia da investorsa 

da saxelmwifos Soris urTierTobis ZiriTad arss asaxavs.483 

igi saTaves iRebs aSS-is mier gaformebuli `megobrobis vaW-

robisa da navigaciis~ xelSekrulebebidan da pirvelad gvx-

vdeba germaniis federaciul respublikasTan 1954 wels ga-

formebul SeTanxmebaSi.484 

482  Fair and Equitable Treatment.
483   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.190.
484   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
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dasavluri midgomis sapirispirod, Cinuri doqtrina gamor-

icxavs Tanaswori da samarTliani mopyrobis, rogorc univer-

saluri saerTaSorisosamarTlebrivi standartis arsebobas 

da miiCnevs, rom es Teoria mTlianad kapitalisturi da impe-

rialisturia, xolo dasavleTi cdilobs mis universalurad 

gasaRebas da amiT danarCeni msofliosaTvis (CineTis CaTvliT) 

Tavs moxvevas. amitom CineTSi miiCneven, rom aris Tu ara inves-

torisadmi mopyroba CineTSi samarTliani da Tanaswori, unda 

gadawydes mxolod CineTis kanonmdeblobis mixedviT, saerTa-

Soriso samarTlis normebis mxedvelobaSi miRebis gareSe.485

a) terminTa iuridiuli mniSvneloba

Tanaswori da samarTliani mopyroba, rogorc erT-erTi um-

niSvnelovanesi standarti, saerTaSoriso sainvesticio samar-

Tlis sferoSi moRvawe iurisitebis intensiuri debatebis sa-

gania.486  

termini `samarTliani~ saerTaSoriso sainvesticio samarT-

lis TvalsazrisiT or ZiriTad aspeqts gulisxmobs. pirvelis 

mixedviT fasdeba, Tu ramdenad sworad xdeba sargeblisa da 

xarjebis ganawileba konkretuli regulirebidan gamomdin-

are da ris sanacvlod risi miReba SeuZlia investors. meore 

aspeqti iTvaliswinebs garantirebuli uflebis dadgenili 

wesiT miRebas da saboloo miznisaken mimaval gzaze saTanado 

saproceso normebis dacvas. termini `Tanaswori~ investoris 

uflebebsa da sajaro interess Soris racionaluri balansis 

saWiroebaze migviTiTebs. Tanasworoba gamoricxavs erTisaT-

vis meoris Sewirvas da investiciasTan dakavSirebuli sike-

Teebis racionalur ganawilebas emsaxureba.487 

Second Edition, `Oxford University Press,~  Oxford, 2012., p.130. 
485  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.159.
486   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.212.
487  Diehl, Alexandra; The Core Standard of International Investment Protection, ̀ Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.543. 



173

pirveli logikuri kiTxva, romelic am dros Cndeba, exeba si-

tyvebis `Tanasworis~ da `samarTliani~ realur datvirTvas 

da mizans. pirTa Tanasworoba, rogorc samarTlis erT-erTi 

umniSvnelovanesi principi, SesaZloa ekonomikur urTierTo-

bebSi garkveul modifikacias ganicdides. magaliTad, sainves-

ticio davebis saerTaSoriso centris praqtika adasturebs, 

rom saxelmwifos sruli ufleba aqvs gansxvavebulad moepy-

ros sakuTar moqalaqeebsa da ucxoelebs, Tu saerTaSoriso 

saxelSekrulebo, an CveulebiTi samarTliT sxva ram ar aris 

gaTvaliswinebuli.488

zemoaRniSnuli terminebis `samarTliani~ da `Tanaswori~ gan-

calkavebiT gamoyenebam SeiZleba vinmes afiqrebinos, rom 

adgili aqvs ori principis erT standartSi integracias, 

Tumca saarbitraJo tribunalebis praqtika maTi erTmane-

Tisagan mowyvetiT ganxilvis ideas ar emxroba. logikuria, 

rom `samarTliani da Tanaswori mopyroba~ erTiani Sinaar-

sis mqoned ganvixiloT.489 inevstorsa da saxelmwifos Soris 

arsebuli urTierTobis specifikidan gamomdinare, Tu mopy-

roba samarTliani ar aris, maSin is Tanaswori ver iqneba da 

piriqiT, uTanasworo damokidebulebaSi samarTlianobis Zebna 

racionalur azrs moklebulad unda CavTvaloT. 

b) saerTaSoriso CveulebiTi samarTali da Tanaswori da 

samarTliani mopyrobis standarti 

samarTliani da Tanaswori mopyrobis standartis mimarTeba 

saerTaSoriso CveulebiTi samarTliT aRiarebul minimal-

uri mopyrobis standartTan490 intensiuri diskusiis sagania. 

xSirad maT erTmaneTis eqvivalenturad miiCneven.491 zogjer 

ormxrivi Tu mravalmxrivi sainvesticio xelSekrulebebi 

488   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.15. 
489   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.221.
490  The minimum standard of treatment.
491  Grierson-Weiler, Tod; Laird, Ian, A. Standards of treatment, in:  Muchlinski, Peter; 
Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Handbook of International 
Investment Law, `Oxford University Press,~ 2008, p.262. 
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Tanaswori da samarTliani mopyrobis standarts zogadi da 

abstraqtuli normiT gamoxtavs xolme da uTiTebs, rom sax-

elmwifos damokidebuleba investorisadmi SesabamisobaSi 

unda iyos saerTaSoriso CveulebiTi samarTlis normebT-

an.492 magaliTad, CrdiloeT amerikuli Tavisufali vaWrobis 

xelSekrulebis xelmomwerma saxlmwifoebma gadawyvites, rom 

Tanaswori da samarTliani mopyrobisa da sruli dacvisa da 

usafrTxoebis493 standarti aZlevs SesaZleblobas Sesabamis 

saxelmwifos Seamowmos maTi dacvis xarisxi saerTaSoriso 

CveulebiTi samarTlis gaTvaliswinebiT da ara saerTaSoriso 

xelSekrulebebze dafuZnebuli standartebis mixedviT.494

mosazrebebi am SemTxvevaSi ramdenime mimarTulebiT iyofa. 

erTni Tvlian, rom ori gansxvavebuli standarti ar arse-

bobs da ormxrivi sainvesticio xelSekrulebiT ubralod 

xdeba CveulebiTi samarTlis normis sanqcionireba. meoreni 

miiCneven, rom samarTliani da Tanaswori mopyroba gacilebiT 

maRal moTxovnebs uwesebs mxareebs. Sesabamisad Tu saxelmwi-

foebs survili eqnebaT, rom mxolod minimaluri mopyrobis 

standarti gaiTvaliswinon, maSin asec moiqcevian. gansxvave-

bul terminologias iyeneben ara mravalsityvaobisaTvis, ar-

amed imisTvis, rom xazi gausvan Sinaarsis gansxvavebulobas. 

mesame da yvelaze pragmatuli mosazrebis Tanaxmad, aranairi 

saWiroeba ar arsebobs dadgindes romeli principia ukeTesi, 

an uaresi. rodesac arbitrs xelSekrulebaSi xvdeba miTiTeba 

samarTlian da Tanaswor mopyrobaze, man unda daadginos, ra 

iqneboda Tanaswori da samarTliani am konkretul SemTxveva-

Si. minimaluri Tu maqsimaluri samarTlianobis kvleva praq-

tikul mizans saerTod ar emsaxureba.495 SedarebiT kompromis-

uli mosazrebis Tanaxmad, SefasebisaTvis nebismier SemTxvevSi 

mTavaria, rom investoris mimarT gamoyenebuli samarTali da 

miRebuli zomebi `nulovan niSnulze~ dabla ar aRmoCndes. 

492   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press’’, New York, 2010, p.226.
493  `Full Protection and Security~.
494  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.1.
495   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010., p.226.
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nulovani niSnulis gansazRvrisas mxedvelobaSi miiReba ro-

gorc saerTaSoriso CveulebiTi samarTlis normebi, aseve or-

mxrivi saerTaSoriso sainvesticio xelSekrulebiT dadgenili 

regulirebebi.496

c) Tanaswori da samarTliani mopyrobis samarTlebrivi 

Sinaarsi

zogadi principis Tanaxmad, Tanaswori da samarTliani mopy-

robis standartis dacva saxezea, rodesac saxelmwifo pativis 

scems da iTvliswinebs investoris legitimur molodinebs, 

misi qmedebebi gamWvirvalea, gamoricxavs diskriminacias an 

zianis miyenebas, iZleva davis samarTliani procesis meSve-

obiT gadawyvetis garantias da Tavis uflebamosilebebs da 

movaleobebs yovelTvis keTilisindisierebis principis gaT-

valiswinebiT asrulebs.497 Tanaswori da samarTliani mopyro-

ba aseve gulisxmobs saxelmwifos valdebulebas ar Tqvas uari 

sisxlis, samoqalaqo an administraciul marTlmsajulebaze 

da procesi samarTliani da miukerZoebeli sasamarTlos civi-

lizebul samyaroSi arsebuli standartis Sesabamisad warm-

arTos. es formula gvxvdeba aSS-is modeluri ormxrivi sain-

vesticio xelSekrulebis 2004 wlis da 2012 wlis versiebSi.498 

Tanaswori da samarTliani mopyrobis Sesaxeb arsebuli sak-

maod moculobiTi doqtrinisa da praqtikis miuxedavad misi 

zusti samarTlebrivi Sinaarsis dadgena naklebad SesaZlebe-

lia. idea, romelic am standartis ukan dgas, xorcs isxams 

saarbitraJo Tu sasamarTlo gadawyvetilebebSi da mTlianad 

aris ganpirobebuli konkretuli saqmis faqtobrivi garemoe-

bebiTa da samarTlebrivi Sefasebis kriteriumebiT.499 erT-erT 

496  Grierson-Weiler, Tod; Laird, Ian, A. Standards of treatment, in:  Muchlinski, Peter; 
Ortino, Federico; Schreuer Christoph;(Editors) The Oxford Handbook of International 
Investment Law, `Oxford University Press,~ 2008, p.262. 
497 Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.244. 
498   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.178.
499 Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.221. Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für 
Studium und Praxis, `Beck,~ München, 2008, s.70. 
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saqmeze500 sainvesticio davebis saerTaSoriso centris tribu-

nalma, gaanaliza ra saqmis viTareba, ganmarta, rom stabiluri 

da prognozirebadi samarTlisa da biznesis garemo Tanaswori 

da samarTliani mopyrobis standartis ganuyofeli nawilia 

da investiciis beneficiari saxelmwifos mier misi darRveva 

avtomaturad unda ganimartos, rogorc standartis ugule-

belyofa.501 

Tanaswori da samarTliani mopyrobis standarti ar aris gay-

inuli formula, romelic xelSekrulebidan xelSekrulebaSi 

da gadawyvetilebidan gadawyvetilebaSi meordeba. termi-

nologiuri Tu Sinaarsobrivi sxvaobebi sakmaod didia da es 

aucileblad unda iqnas mxedvelobaSi miRebuli. erTian da 

universalur, an unificirebul midgomaze saubari am etapze 

gadaWarbebuli iqneboda.502 mTavaria am SemTxvevaSi daviwyebas 

ar mieces is daniSnuleba, romelic Tanaswori da samarTliani 

mopyrobis standarts aqvs. sayovelTaod aRiarebulia, rom 

standartis ZiriTadi funqciaa im xarvezebis Sevseba da gamo-

sworeba, romelTa winaswar gaTvaliswinebac sainvesticio 

kontraqtSi an ormxriv sainvesticio xelSekrulebebSi mxa-

reebma ver moaxerxes.503 

gamosayenebeli samarTlis gansazRvris Semdeg Tanaswori 

da samarTliani mopyrobis standartze msjelobisas tribu-

nalebi ZiriTadad sami ZiriTadi mimarTulebidan erT-erTs 

irCeven: 1. faqtebis maqsimaluri konstatacia da gamokvleva 

imaze miTiTebis gareSe, Tu ratom dairRva (an ar dairRva) 

standarti; 2. saqmesTan dakavSirebuli faqtebisa da movle-

nebisagan mowyvetiT samarTlebriv Sefasebaze gansakuTrebu-

li yuradRebis gamaxvileba; da 3. Tanaswori da samarTliani 

mopyrobis standartis samarTlebrivi Sinaarsis adre miRebu-

li gadawyvetilebebis analizis safuZvelze dadgena. CamoTv-

lili midgomebidan arc erTi ar aris srulyofili da yvela 

500  CMS vs. Argentina.
501  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.147. 
502  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.131. 
503   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.132. 
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maTgani Seicavs safrTxes, romlis Tavidan acileba rogorc 

investoris, aseve saxelmwifos interesebSi erTdroulad 

unda Sediodes.504

Tanaswori da samarTliani mopyrobis standartis Sefasebisas 

saarbitraJo tribunalebi ZiriTadad koncentrirebulni ari-

an mopasuxe saxelmwifos qmedebebze da cdiloben maTi samarT-

lebrivi Sefasebis gziT daadginon, aris Tu ara daculi sain-

vesticio samarTlis es erT-erTi umniSvnelovanesi principi. 

Sefasebis srulfasovneba gamoricxuli iqneba, Tu arbitrebi 

aseve ar Seafaseben investoris qmedebebs, mis damokidebule-

bas saxelmwifos Sida kanonmdeblobisadmi arsebuli xelSek-

rulebebis Sesrulebisadmi da a.S.505 arakeTilsindiser inves-

tors, romelmac TviTon miayena ziani beneficiar saxelmwi-

fos, ar SeiZleba samarTliani dacva mieniWos mxolod imis 

gamo, rom saxelmwifo samarTliani da Tanaswori mopyrobis 

daTqmiT aris SeboWili. keTilisindisierad moqmedebis val-

debuleba Tanabrad vrceldeba orive mxareze da Sesabamisad 

pasuxismgeblobac amis mixedviT unda dabalansdes. Tanaswori 

da samarTliani mopyrobis principi, an nebismieri sxva princi-

pi ar SeiZleba investorebisa da maTi advokatebisaTvis saeWvo 

manipulaciebis wamaxaliseblad iqces. 

Tanaswori da samarTliani mopyrobis standarti sasworis ms-

gavs funqcias asrulebs. arbitrebma unda awonon investire-

basTan dakavSirebuli kerZo da sajaro interesi da uzrun-

velyon socialuri wonasworoba. am standartis calmxrivi 

da tendenciuri ganmarteba safrTxes uqmnis ara mxolod 

erT, aramed orive mxares, rac davis ganmxilvel arbitrebs/

mosamarTleebs kargad unda esmodeT.506

504  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.551.
505  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.244. 
506  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.560.
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d) legitimuri molodini507

(1) legitimuri molodinis adgili da mniSvneloba sainves-

ticio samarTalSi 

ukanaskneli periodis praqtikasa da doqtrinaSi aqtiurad 

ganixileba investoris dacvaze orientirebuli kidev erTi 

standarti. igi investiciis beneficiar saxelmwifos avaldeb-

ulebs ar ganxorcielos iseTi moqmedeba, romlis legitimuri 

molodinic investors ar da ver eqneboda. 

sakmaod xSriad legitimuri molodinis princips Tanaswori 

da samarTliani mopyrobis erT-erT konkretul gamovlinebad 

ganixilaven.508 saarbitraJo tribunalebis praqtika maT Soris 

kavSiris arsebobas sul ufro xSirad adasturebs.509

citata sainvesticio davebis saerTaSoriso centris saxeliT 

moqmedi erT-erTi saarbitraJo tribunalis gadawyvetilebi-

dan: `arc erTi investors ar SeuZlia ivaraudos, rom sax-

elmwifoSi, sadac is investirebas axdens, araferi Seicvleba 

da yvelaferi ise darCeba rogorc es investiciis ganxor-

cielebis momentisaTvis iyo. imis dasadgenad, ramdenad mo-

tivirebuli da dasabuTebulia investoris pretenzia cvli-

lebebis mis legitimur molodinTan Seusabamobis Tvalsaz-

risiT, mxedvelobaSi unda miviRoT saxelmwifos suverenuli 

ufleba qveynis SigniT urTierTobebi Tavisi Sexedulebisa-

mebr daareguliros.~510  

legitimuri molodinis roli da mniSvneloba ara mxolod in-

vesticiebis, aramed zogadad ekonomikisaTvis ganuzomelia. 

samomavlo perspeqtiva aucileblad unda iyos gazomvadi da 

daTvladi. sainvesticio samarTlis doqtrinaSi xSirad mo-

hyavT aRiarebuli germaneli sociologis, maqs veberis mo-

507   Legitimate Expectations. 
508  Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.236-237
509   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.551.
510  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.73. 
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sazreba. veberis mixedviT, samomavlo ekonomikuri perspeq-

tivebis cifrebSi gamoxatvis SesaZlebeloba da molodinebis 

aseTi gziT identificireba Tanamedrove kapitalizmis erT-

erTi imanenturi niSania. investori ufro komfortulad 

iRebs gadawyvetilebas, rodesac misTvis naTlad da araoraz-

rovnad aris cnobili, ras SeiZleba elodes im racionlauri 

riskebis gaTvaliswinebiT, romelic mainc arsebobs, rogori 

stabiluri da prognozirebadic ar unda iyos ama Tu im sax-

elmwifos ekonomikuri cxovrebis dinamika.511

(2) legitimuri molodinis Sinaarsi 

legitimuri molodini, rogorc sainvesticio samarTlis 

erT-erTi umniSvnelovanesi standarti, erTgvarovani samar-

Tlebrivi Sinaarsis mqone ar aris. investoris legitimuri 

molodini erTian konteqstSi  unda Sefasdes. kvalifikaci-

isaTvis gadamwyvetia ara mxolod saxelmwifos moqmedeba, 

aramed TviT investoris sapasuxo reaqciebi ganviTarebul 

movlenebze da im realobaze, romlis winaSec is investirebis 

procesSi, an uSualod mis Semdeg aRmoCnda.512 

yvela cvlileba, romelic beneficiari saxelmwifos kanonmde-

blobaSi xdeba da investoris qonebrivi interesebze negatiu-

rad aisaxeba, ar SeiZleba legitimuri molodinis darRvevad 

dakvalificirdes. Tu cvlileba, Cveulebrivad da mimdinared 

unda CaiTvalos da igive procesebi midis ara mxolod benefi-

ciar saxelmwifoSi, aramed sxva saxelmwifoebSic, investors 

Tavis legitimur molodinebze miTiTebiT saxelmwifosaTvis 

pretenziis wayenebis ufleba ar aqvs.513 investiciis benefi-

ciari saxelmwifos mier sainvesticio kontraqtiT da or-

mxrivi sainvesticio xelSekrulebiT nakisri valdebulebebis 

Sesruleba legitimuri molodinis erT-erTi mniSvnelovani 

511   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.231
512   Potesta, Michele;  Legitimate Expectations in Investment Treaty Law: Understand-
ing the Roots and the Limits of a Controversial Concept, in: ICSID Review, Foreign 
Investment Law Journal, Volume 28, N1, Spring, 2013, p.121.
513  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.115. 
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elementia.514 

legitimuri molodinis konkretuli samarTlebrivi Sinaar-

sis dasadgenad arbitrebma/mosamarTleebma aucileblad unda 

gaiTvaliswinon investiciis beneficiari saxelmwifos ker-

Zo samarTali da Sesabamisi analizis safuZvelze daaskvnan, 

konkretulad risi molodini SeiZleboda hqonoda inves-

tors.515

legitimuri molodinis Sinaarsis dadgenisas zepiri SeTanx-

mebebi mxareebs Soris aseve miiReba mxedvleobaSi, Tumca upi-

ratesoba eniWeba werilobiT SeTanxmebebs an nebismier sxva 

dokuments (mimowera da a.S), romelic SeiZleba kavSirSi iyos 

legitumur molodinTan. aseT SemTxvevebSi gadamwyvetia do-

kumentebSi dafiqsirebuli formulireba da ganmartebis gziT 

imis dadgena, Tu ramdenad SeeZlo am formulirebas gaeCina 

investoris legitimuri molodini konkretul faqtebTan, 

garemoebebTan, Tu qmedebebTan mimarTebaSi. qmedebas, romlis 

Sesrulebac dasturdeba obieqturi mtkicebulebebiT, aseve 

SeuZlia warmoSvas investoris legitimuri molodini. 516 

investoris molodinis legitimurobis dasadgenad aseve 

aucilebelia ganisazRvros ramdenad marTlzomieri iyo TviT 

investorebis moqmedebebi da aseTi moqmedebebis Semdeg ram-

denad SeiZleboda hqonoda investors saxelmwifos mxridan 

misi sakiTxebis pozitiurad gadawyvetis legitimuri molo-

dini. rogorc wesi, legitimuri molodini exeba konkretu-

li investoris mimarT saxelmwifos damokidebulebas da ara 

globalurad ama Tu im sakiTxisadmi midgomas.517 

514   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.152. 
515   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.545.
516  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p. 545-546.
517  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012., p.546.
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(3) legitimuri molodini da saxelmwifos qmedebaTa gamW-

virvaloba

investiciis beneficiari saxelmwifos qmedebaTa gamWvirvalo-

ba Tavisuflad SeiZleba ganimartos investoris legitimuri 

molodinis ganuyofel nawilad.518 saxelmwifos mxridan gam-

Wvirvalobis gamovlinebad unda CaiTvalos misi mxridan ama 

Tu im zomebis miRebis investorisaTvis Setyobineba. nebis-

mieri zoma, romelic SeiZleba aisaxos investoris saqmiano-

baze da gamowvios misi gegmebis cvlileba, aucileblad wi-

naswar unda iyos misTvis cnobili. saxelmwifos mxridan gam-

Wvirvale damokidebuleba nebismier SemTxvevaSi warmoadgens 

investoris legitumur molodins.519 legitimuri molodinis 

darRvevis prevenecia saxelmwifos mxolod da mxolod Tavisi 

sainvesticio politikis gamWvirvalobiT SeuZlia. Tu sax-

elmwifos yvela gadawyvetileba, romelic SeiZleba aisaxos 

investorze, miRebuli iqneba gamWvirvale proceduris Sede-

gad da sajarod iqneba xelmisawvdomi yvela dainteresebuli 

subieqtisaTvis, unda CaiTvalos, rom investorebis molodi-

nis standarti daculia.520 aseTi midgoma exmareba davis gan-

mxilvel pirs daicvas swori balansi erTi mxriv investoris 

uflebas - moiTxovos saxelmwifos mxridan prognozirebadi 

da gamWvirvale moqmedeba da meore mxriv, saxelmwfos mxridan 

regulirebis aucileblobas Soris.521 

(4) mtkicebis tvirTi 

mtkicebis tvirTi, rom investoris molodini arc dasabuTebu-

li iyo da arc legitimuri, ekisreba saxelmwifos. magaliTad, 

518   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.149. 
519   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012., p.548.
520   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, 237.
521  Potesta, Michele;  Legitimate Expectations in Investment Treaty Law: Understand-
ing the Roots and the Limits of a Controversial Concept, in: ICSID Review, Foreign 
Investment Law Journal, Volume 28, N1, Spring, 2013, p.122.
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investorebi xSirad mimarTaven saxelmwifos Sesabamis orga-

noebs licenziebisa da nebarTvebis miRebis mizniT. saxelm-

wifo organo valdebulia investori saqmis kursSi Caayenos 

Sesabamisi administraciuli warmoebis mimdinareobis Sesaxeb, 

misces mas saSualeba gamoxatos Tavisi pozicia werilobiT an/

da zepiri formiT, waradginos Sesabamisi mtkicebulebebi da 

a.S. inevstors sruli ufleba aqvs hqondes legitimuri molo-

dini, rom yvelaferi swored ase ganviTardeba. Tu saxelm-

wifo am elementaruli moTxovnebis ignorirebiT warmarTavs 

administraciul warmoebas, maSin SesaZlebelia imis mtkiceba, 

rom saxelmwifos qmedeba investoris legitimur molodins ar 

Seesabameboda.522 

2. erovnuli reJimi 

erovnuli reJimi saerTaSoriso sainvesticio samarTlis 

ganuyofeli nawilia. erovnuli reJimis meSveobiT inevstici-

is beneficieri saxelmwifo investors aZlevs garanatias, rom 

uflebebi da privilegiebi, romliTac isargeblebs ucxoeli 

investori, ar iqneba imaze naklebi, vidre es garantirebulia 

adgilobrivi (am konkretul saxelmwifos mikuTvnebuli) in-

vestorebisaTvis. sxvagvarad rom vTqvaT, erovnuli reJimis 

samarTlebrivi Sinaarsi saxelmwifosadmi kuTvnilebis mixed-

viT fizikuri da iuridiuli pirebis diskriminaciis gamorcx-

vaSi mdgomareobs.523

zogierTebi dRemde amtkiceben, rom erovnuli reJimi, ro-

gorc saerTaSoriso CveulebiTi samarTlidan momdinare prin-

cipi saerTod ar arsebobs da saxelmwifo ar aris valdebuli 

ucxoelebs mianiWos igive uflebebi Tu privilegiebi, ro-

gorc Tavis moqalaqeebTan da iuridiul pirebTan mimarTebaSi 

iqceva, an moiqceoda.524 

522   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012., p.547. 
523   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.376.
524   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.185.
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zemoaRniSnulis miuxedavad, erovnuli reJimis principi erT-

erTi yvelaze stabiluri principia. ormxrivi sainvesticio 

xelSekrulebebis erovnul reJimTan dakavSirebuli formu-

lirebebi erTmaneTisagan arsebiTad ar gansxvavdeba. termini 

`aranklebi~ investiciis beneficiar saxelmwifos mianiSnebs, 

rom investorisaTvis Seqmnili pirobebi ar unda iyos naklebi, 

e.i. SeiZleba gacilebiT meti an ukeTesic ki iyos lokaluri 

investorebisaTvis arsebul samarTlebriv reJimTan da faq-

tobriv mdgomareobasTan SedarebiT. 525 erovnuli reJimis gam-

oyenebisas gamoyofen sam ZiriTad aspeqts: jer unda gairkves, 

arian Tu ara ucxoeli da adgilobrivi investori Cayenebuli 

iseT mdgomareobaSi, rom SesaZlebeli iyos maTi erTmaneT-

Tan Sedareba. amis Semdeg unda dadgindes, rom ucxoeli in-

vestorisadmi damokidebuleba rogorc minimum iseTivea, rac 

adgilobrivi mewarmeebisadmi. Tu aRmoCndeba, rom ucxoeli 

investoris mimarT damokidebuleba uaresia, maSin unda Se-

fasdes, ramdenad dasabuTebuli da gamarTlebulia es saqmis 

garemoebebidan gamomdinare.526 

paradoqsulad JRers, magram xSirad saxelmwifoebisaTvis 

politikuri TvalsazrisiT ufro advilia upiratesi xelSewy-

obis reJimze daTanxmeba, vidre investorebisaTvis erovnuli 

reJimis SeTavazeba. upiratesi xelSewyobis reJimi avtomat-

urad gulisxmobs ukve arsebuli privilegiebisa Tu garan-

tiebis gavrcelebas mesame saxelmwifos mikuTvnebul inves-

torze. erovnuli reJimis cvlileba xSirad saxelmwifosagan 

erovnul kanonmdeblobaSi da kanonqvemdebare aqtebSi mTel 

rig cvlilebebs iTxovs. erovnuli reJimis gavrcelebaze val-

debulebis aRebisas saxelmwifo valdebulia moxsnas ucxoel-

TaTvis dawesebuli is barierebi, romelic sxvadasxva mosaz-

rebiT mis kanonmdeblobaSi didi xnis ganmavlobaSi arsebobda. 

aseTi cvlilebebi araxelsayreli politikuri Tu social-

uri winapirobebis arsebobis gamo yovelTvis SesaZlebeli ar 

525   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.198.
526   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.199.  
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aris.527  

erovnuli reJimis testis umniSvnelovanesi Semadgeneli 

nawilia imis Semowmeba, Tu rogor iqceva an moiqceoda mopa-

suxe saxelmwifo analogiur mdgomareobaSi myofi sxva inves-

toris mimarT. saarbitraJo tribunals, an normis sxva Sem-

fardebels ar aqvs ufleba uari Tqvas am testis gamoyene-

baze im motiviT, rom analogiur mdgomareobaSi myofi sxva 

investorebi ar arseboben, an SeuZlebelia imis Semowmeba, Tu 

rogor moiqceoda saxelmwifo analogur mdgomareobaSi. ar-

bitrebi nebismier SemTxvevaSi valdebulni arian daadginon, 

Tu rogori unda yofiliyo is minimaluri mopyrobis stand-

arti, romelsac investori saerTaSoriso CveulebiTi samarT-

lis normebis Sesabamisad imsaxurebs.528

3. upiratesi xelSewyobis reJimi529 

a) upiratesi xelSewyobis reJimis roli da mniSvneloba 

upiratesi xelSewyobis reJimi gulisxmobs investorisaTvis 

iseTi samarTlebrivi dacvis garantirebulobas, romelic mas 

ar Caayenebs ufro mZime pirobebSi, vidre es gansazRvrulia 

sxva saxelmwifos rezidenti investorebisaTvis.530 sxvagvarad 

rom vTqvaT, ormxriv sainvesticio xelSekrelebaSi upira-

tesi xelSewyobis reJimis daTqmis gaTvaliswineba avtomatu-

rad niSnavs, rom es xelSekruleba zustad iseTive uflebebs 

aniWebs investorebs, rogorsac mianiWebda investorebisadmi 

yvelaze loialurad ganwyobili xelSekruleba, rac ki mxa-

reebs erTmaneTTan an sxva saxelmwifosTan daudiaT.531 am uni-

kaluri Tvisebis wyalobiT upiratesi xelSewyobis reJimi ems-

527   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.246.
528   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.384-385.
529  Most Favoured Nation Treatment.
530   Muchlinski, Peter; Policy Issues in:  Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
`Oxford University Press,~ 2008, p.22.
531   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.349.
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gavseba jadosnur joxs, romlis erTi moqneviTac investori 

iRebs iseT sargebels, rogorsac miiRebda am saxelmwifoSi 

yvelaze sasurveli da misaRebi investori.

upiratesi xelSewyobis reJimze miTiTebas Seicavda jer kidev 

1778 wels safrangeTsa da aSS-s Soris gaformebuli xelSek-

ruleba megobrobisa da vaWrobis Sesaxeb. xelSekruleba 

uTiTebda, rom upiratesi xelSewyobis reJimi erTi saxelmwi-

fos moqalaqis mier meoris teritoriaze baJis da gadasaxadis 

gadaxdaze unda gavrcelebuliyo.532

upiratesi xelSewyobis reJimi, rogorc sainvesticio samarT-

lis erT-erTi umniSvnelovanesi principi, saerTaSoriso sax-

elSekrulebo samarTlis produqtia da saerTaSoriso Cveule-

biTi samarTlis nawilad ar ganixileba. misi mizania investors 

mianiWos igive dacva, rasac nebismieri mesame saxelmwifosadmi 

mikuTvnebuli investori investiciis beneficiar saxelmwifo-

Si miiRebda.533 am daTqmis gavrcelebis masStabebisa da misi 

mniSvnelobis gaTvaliswinebiT, upiratesi xelSewyobis reJimi 

saerTaSoriso sainvesticio samarTlis erT-erT qvakuTxedad 

miiCneva.534 is xSirad gvxvdeba erovnul reJimTan kombinaciaSi 

da saboloo jamSi ormxrivi sainvesticio xelSkrulebis in-

vestorebisadmi midgomas ayalibebs. saxelSekrulebo regu-

lirebis procesSi xSirad xdeba im konkretuli mimarTule-

bebisa da sferoebis indetificireba da CamoTvla, romelTa 

mimarTac upiratesi xelSewyobis reJimis gamoyeneba mizanSe-

wonilia.535

upiratesi xelSewyobis reJimis konkretuli Sinaarsis dadge-

na xdeba sxva saerTaSoriso xelSekrulebebTan mWidro urT-

ierTkavSirSi, rac erTi konkretuli xelSekrulebis dadebi-

sas  misi Sinaarsis amomwuravad dakonkretebas gamoricxavs. 

532   Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.4.
533  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.206. 
534   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.207. 
535  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.209. 
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amitom es pricnipi ganixileba ara mxolod konkertuli ormx-

irivi saerTaSoriso xelSekrulebis erT-erT pirobad, aramed 

zogadad saerTaSoriso sainvesticio samarTlis wyarod.536 

upiratesi xelSewyobis reJimi sakmaod xSirad gvxvdeba ara 

mxolod ormxriv, aramed mravalmxriv saerTaSoriso xelSek-

rulebebSic. magaliTad, Crdilo-amerikuli Tavisufali vaW-

robis xelSekrulebis Tanaxmad, upiratesi xelSewyobis reJimi 

gulisxmobs saxelmwifos valdebulebas mianiWos investorebs 

aranaklebi samarTlebrivi dacva da garnatiebi, vidre msgavs 

situaciaSi am xelSekrulebis wevri an arawevri saxelmwifoe-

bis investorebis mimarT moiqceoda.537 

saxelmwifoTa nawili miiCnevs, rom upiratesi xelSewyobis re-

Jimis gamoyeneba SeiZleba misTvis wamgebiani aRmoCndes. ami-

tom aris, rom aSS-is mier dadebuli zogierTi e.w. `Tavisufa-

li vaWrobis~ xelSekruleba am principze miTiTebas saerTod 

ar Seicavs. nebismier SemTxvevaSi rekomendirebulia, rom sax-

elmwifo, romelic xelSekrulebaSi am principis implementa-

cias apirebs, seriozulad moekidos mis formulirebas, raTa 

usiamovno da misTvis araxelsayreli situacia investorTan 

uTanxmoebisas Tavidan aicilos.538

b) upiratesi xelSewyobis reJimis samarTlebrivi Sinaarsi 

upiratesi xelSewyobis reJimi, rogorc universaluri da 

unificirebuli pozitiur samarTlebrivi principi ar arse-

bobs. misi gamoyenebis farglebis efeqturoba damokidebulia 

im ormxrivi Tu mravalmxrivi sainvesticio xelSekrulebis 

redaqciaze, romelic upiratesi xelSewyobis reJimis gamoy-

536  Acconci, Pia; Most-Favoured – Nation Treatment, in: Muchlinski, Peter; Ortino, 
Federico; Schreuer Christoph;(Editors) The Oxford Handbook of International Invest-
ment Law, `Oxford University Press,~ 2008, p.402. 
537  Bjorklund, Andrea, K. NAFTA Chapter 11, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.480.
538  Acconci, Pia; Most-Favoured – Nation Treatment, in: Muchlinski, Peter; Ortino, 
Federico; Schreuer Christoph;(Editors) The Oxford Handbook of International Invest-
ment Law, `Oxford University Press,~ 2008, p.404.
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enebis samarTlebriv safuZvlad gvevlineba.539

upiratesi xelSewyobis reJimi ormxriv saerTaSoriso xelSek-

rulebebSi mocemulia rogorc zogadi principi, romelic 

droSi, sivrceSi, an pirTa konkretuli wris gaTvaliswinebiT 

naklebad aris SezRuduli,540 Tumca es ar niSnavs, rom saxelm-

wifos ar aqvs ufleba sxvadasxva saxelmwifos rezidenti in-

vestorebis mimarT diferencirebuli midgoma SeinarCunos.541 

upiratesi xelSewyobis reJimi saxelmwifoebisaTvis garkveuli 

diskomfortia. is ewinaaRmdegeba orxmxrivobis princips, rac 

saerTaSiroso samarTlisa da diplomatiuri urTierTobebis 

xangrZliv praqtikasTan SesabamisobaSi ar aris.542 magaliTad, 

saxelmwifos SeiZleba sulac ar surdes meore saxelmwifos 

mikuTvnebuli pirebisaTvis iseTive privilegiis miniWeba, ro-

gorc amas mesame saxelmwifos pirebTan mimarTebaSi gaakeTeb-

da, Tumca ormxriv sainvesticio xelSekrulebaSi upiratesi 

xelSewyobis reJimis daTqmis gaTavaliswineba avtomaturad 

aZlevs uflebas meore saxelmwifos pirebs isargeblon mesa-

me saxelmwifos fizikuri da iuridiuli pirebisaTvis mini-

Webuli uflebebis eqvivalenturi privilegiebiT. saxelmwi-

fos Zalian gauWirdeba erTi saerTaSoriso xelSekrulebiT 

garkveuli winapirobebis gaTvaliswineba, Tuki manamde an mere 

uars ityvis am CarCoebze saerTaSoriso samarTlis sxva subi-

eqtTan Tanaswor pirobebSi molaparakebis Sedegad.  

ormxriv sainvesticio xelSekrulebebSi implimentirebu-

li upiratesi xelSewyobis reJimis yvelaze gavrcelebuli 

539  Reinish, August; Protection of Protection Against Foreign Investment? The Pro-
posed Unbundling Rules of the EC Draft Energy Directives, in: Herrmann, Christoph; 
Terhechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.72.
540   Acconci, Pia; Most-Favoured – Nation Treatment, in: Muchlinski, Peter; Ortino, 
Federico; Schreuer Christoph;(Editors) The Oxford Handbook of International Invest-
ment Law, `Oxford University Press,~ 2008, p.368.
541   Acconci, Pia; Most-Favoured – Nation Treatment, in: Muchlinski, Peter; Ortino, 
Federico; Schreuer Christoph;(Editors) The Oxford Handbook of International Invest-
ment Law, `Oxford University Press,~ 2008, p.365. 
542   Ziegler, Andreas; R. The Nacent International Law on Most Favoured Nation 
(MFN) Clauses in Bilateral Investment Treaties (BITs), in: Herrmann, Christoph; Ter-
hechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.80.
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ganmarteba: arc erTi xelSemkvreli mxare ar moeqceva meor 

mxares mikuTvnebuli subieqtebis mier kontrolirebad inves-

ticiebs sakuTar teritoriaze imaze uaresad, vidre es gaT-

valiswinebulia ekvivalentur pirobebSi myofi mesame saxelm-

wifos fizikuri pirebisa da kompaniebisaTvis.543

`ekvivalenturi pirobebis~544 definicia sakmaod problemuri 

sakiTxia da upiratesi xelSewyobis reJimis formulis sxva 

Semadgenl nawilebTan erTian konteqstSi unda ganvixiloT. 

magaliTad, SeiZleba saxelmwifos mizani iyos erTi konkretu-

li proeqtis gansaxorcieleblad investorebis mozidva da Se-

sabamisad erT-erT maTganTan xelSekrulebis dadeba. upirate-

si xelSewyobis reJimi, an Tanaswori da samarTliani mopyroba 

ar gulisxmobs imas, rom yvela msurvel investors analogi-

uri proeqtebis SeTavazeba gaegzavnos. am dros standarti 

dakmayofilebulad CaiTvleba, Tu yvela msurvels miecema 

Tanabari Sansi, informacia da SesaZlebloba ukeTesi piro-

bebis SeTavazebis gziT ibrZolos da saxelmwifosTan xelSek-

rulebis dadebis ufleba sxvebTan samarTlian konkurenciaSi 

moipovos.545

saxelmwifos ucxoeli investoris sxva investorebTan Sedar-

ebiT upirates mdgomareobaSi Cayeneba ori ZiriTadi saSu-

alebiT SeuZlia: 1. saknonmdeblo da kanonqvemdebare aqtebSi 

iseTi cvlilebebis SetaniT, rac xelsayrelia investorisaT-

vis. 2. sxva saxelmwifosTan/saxelmwifoebTan iseTi ormxrivi/

mravalmxrivi xelSekrulebis dadebiT, romelic investorebs 

mTel rig upiratesobebs aniWebs.546 mogvianebiT sxva xelSek-

543   The most widespread wording of the MFN standards implemented in BIT s: Nei-
ther contracting party shall subject investments in its territoty owned or controlled by 
nationals or companies of the other Contracting Party to treatment less favourable than 
it accords in equivalent circumstances . . . to nationals or companies of any third state. 
Acconci, Pia; Most-Favoured – Nation Treatment, in: Muchlinski, Peter; Ortino, Fed-
erico; Schreuer Christoph;(Editors) The Oxford Handbook of International Investment 
Law, `Oxford University Press,~ 2008, p.370.
544 In like circumstances.
545   Bjorklund, Andrea, K. NAFTA Chapter 11, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.481.
546  Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
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rulebaSi upiratesi xelSewyobis reJimis gaTvaliswineba av-

tomaturad gulisxmobs meore xelSemkvrel saxelmwifos 

mikuTvnebul fizikur da iuridiul pirebze ukve arsebuli 

da investorisaTvis yvelaze xelsayreli regulirebebis 

gavrcelebas.   

upiratesi xelSewyobis zusti standarti SeiZleba dadgindes 

mesame saxelmwifoebis warmomadgeneli investorebisaTvis 

miniWebuli uflebebis analizis gziT, risi gaTvaliswinebac 

ZiriTadi xelSekrulebis dadebisas SeuZlebelia. 

magaliTi: Tu saqarTvelos da TurqeTis ormxrivi xelSek-

ruleba gaiTvaliswinebs aseT debulebas da SemdgomSi Turqi 

investori miuTiTebs rom magaliTad azerbaijaneli inves-

torebi ufro karg reJimSi arian, cxadia SefasebisaTvis mniS-

vnelovani iqneba jer gairkves konkretulad rogoria azer-

baijanelebisaTvis miniWebuli upiratesoba da SeiZleba Tu 

ara saerTod misi upiratesobad miCneva. 

sakiTxi gacilebiT Sorsac midis, da sakmaod rTulia pasuxis 

gacema kiTxvaze, ra farglebSi unda iqnas gamoyenebuli is 

samarTlebrivi reJimi, romelzec investori uTiTebs? niS-

navs Tu ara es miTiTeba, rom gamoyenebuli unda iqnes mx-

olod is debulebebi, romelic investorisaTvis calsaxad 

xelsayrelia, Tu investoris mier am debulebebze miTiTeba 

gulisxmobs mis erTian gamoyenebas rogorc negatiuri, aseve 

pozitiuri SedegebiT?547 investoris efeqturad dacvis in-

teresi udavoa, Tumca Znelia dadgindes, Tu sadamde SeiZleba 

wavides da raSi SeiZleba gadaizardos upiratesi xelSewyobis 

reJimis gamoyeneba, roca investori iseve amoarCevs sxvadasx-

va xelSekrulebidan misTvis sasargeblo da momgebian regu-

lirebebs, rogorc bavSvi qiSmiSebs arCevs orcxobilidan. 

SeiZleba iTqvas, rom garkveuli farglebi unda arsebobdes, 

Tumca zRvris gavlebis universaluri formulis povna arc 

ise advilia. arbitrebis umravlesoba ormxrivi sainvesticio 

xelSekrulebis moqmedebis sferos da regulirebis miznebis 

upiratesi xelSewyobis reJimze miTiTebiT gafarTovebisagan 

Press’’, New-Yokr, 2010, p.252.
547  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.274. 
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Tavs ikavebs.548

upiratesi xelSewyobis reJimis gamoyeneba konkretuli inves-

toris mier SeiZleba garkveul winapirobasTan iyos dakavSire-

buli. magaliTad, ormxrivi sainvesticio xelSekrulebebis 

nawili iTvaliswinebs investoris e.w. `daSvebis~549 instituts 

rac imas niSnavs, rom investors SeuZlia isargeblos ze-

moaRniSnuli daTqmiT da ormxrivi sainvesticio xelSekrule-

biT miniWebuli privilegiebiT, Tu saxelmwifo mas `dauSvebs~. 

daSveba SeiZleba saWiro iyos imitom rom, saxelmwifos akrZa-

luli aqvs gansazRvrul sferoSi an dargSi investireba, ar-

sebobs sxva saxis SezRudvebi da a.S. mas Semdeg, rac moxdeba 

investoris `daSveba~ saxelmwifos mier, masze gavrceldeba 

rogorc Sida kanonmdeblobiT, aseve ormxrivi sainvesticio 

xelSekrulebiT gaTvaliswinebuli yvela privilegia.550

c) upiratesi xelSewyobis reJimis gavrceleba investoris 

saproceso uflebebze

(1) problemis arsi 

SeiZleba Tu ara, rom investorma gamartivebuli gziT mim-

arTos arbitraJs, Tu amas iTvaliswinebs ara is ormxrivi sa-

investicio xelSekruleba, romelic dadebulia investiciis 

beneficiarsa da investoris, `samSoblos~ Soris, aramed sxva 

xelSekruleba, romlis mxaredac gamodis investiciis benefi-

ciari? ufro metic, SeiZleba Tu ara rom investorma arbi-

traJis kompetencia daasabuTos imiT, rom Tanxmobas saar-

bitraJo proceduraze iTvaliswinebs sxva ormxrivi sainves-

ticio xelSekruleba, romelTanac TviT investors aranairi 

548   Ziegler, Andreas; R. The Nacent International Law on Most Favoured Nation 
(MFN) Clauses in Bilateral Investment Treaties (BITs), in: Herrmann, Christoph; Ter-
hechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.101
549   Admission.
550  Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.200-201.
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kavSiri ar gaaCnia?551 2000 wels erT-erT saqmeze552 miRebuli 

gadawyvetileba axali diskusiis dasawyisad iqca. uTanxmoebis 

sagania upiratesi xelSewyobis reJimis procedurul (davis 

gadawyvetis) normebze gavrcelebis mizanSewoniloba. manamde 

sadavo ar yofila, rom upiratesi xelSewyobis reJimi warmo-

Sobs investoris materialur samarTlebrivi uflebebs, rac 

uSualod exeba mis sainvesticio saqmianobas, Tumca sadavo 

gaxda is faqti, Tu ramdenad aris SesaZlebeli, rom upira-

tesi xelSewyobis reJimi aseve Seexos davebis gadawyvetis 

dros iurisdiqciuli da sxva saproceso xasiaTis sakiTxebis 

gadawyvetas.553 am kiTxvebze pasuxi arc ise martivia. rogorc 

wesi, arbitrebi uars amboben gaavrcelon upiratesi xelSewy-

obis reJimi iseT sferoebze, romelic konkretuli saarbi-

traJo SeTnaxmebiT gaTvaliswinebuli ar aris. amave dros,  

investori cdilobs arbitrebs miaRebinos gadawyvetileba 

imaze miiTiTebiT, rom davis gadawyvetis misTvis misaReb pro-

ceduras sxva ormxrivi sainvesticio xelSekruleba iTval-

iswinebs.554

arc Tu iSviaTad ormxrivi sainvesticio xelSekrulebebis 

davis gadawyvetis maregulirebeli normebi Seicavs daTqmas, 

romlis Tanaxmadac, investors ar aqvs ufleba, arbitraJs, 

sasamarTlos an davis gadawyvetis sxva saSualebas uSualod 

uTanxmoebis warmoSobis momentSi dauyovnebliv mimarTos. 

saxelmwifoebi moiTxoven, rom davis dawyebidan arbitra-

Jisadmi mimarTvamde arsebobdes drois raRac periodi, rome-

lis gasvlamdec investors procesis dawyebis ufleba ar eqne-

ba. es periodi yvelaze xSirad eqvsi Tvea, Tumca, ufro mokle 

an xangrZlivi vadis arsebobac dasaSvebia da misi gansazRvra 

mxareTa SeTanxmebiT (am SemTxvevaSi igulisxmeba ormxrivi sa-

551  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.271. 
552   Maffezini vs. Spain.
553   Ziegler, Andreas; R. The Nacent International Law on Most Favoured Nation 
(MFN) Clauses in Bilateral Investment Treaties (BITs), in: Herrmann, Christoph; Ter-
hechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.96.
554  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.273. 
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investicio xelSekrulebis mxareebi) xdeba.555

ormxriv sainvesticio xelSekrulebebSi gakeTebuli stand-

artuli Canaweri imis Sesaxeb, rom moalaparakebis warumate-

blad dasrulebis SemTxvevaSi mxares mouwevs lodini da ar 

aqvs ufleba pirdapir mimarTos arbitraJs, investorisaTvis 

sakmaod seriozuli negatiuri Sedegebis momtania. es faqto-

brivad drois fuWi kargvaa. gaCerebuli da gayinuli proeqte-

bi da am proeqtebSi Cadebuli Tanxis gamouyenebloba mZime 

tvirTad awveba investors. drois is Sualedi, rodesac saar-

bitraJo ganxilva ar mimdinareobs, arTulebs investorisaT-

vis mtkicebulebebis moZiebis da maTi SenarCunebis process. 

meore mxriv, es saxelmwifos aZlevs met dros da Sanss kargad 

moemzadeos Tavis dacvisaTvis da Tu es SesaZlebelia arc mt-

kicebulebebis ganadgurebas, an maT falisifiakacias moeri-

dos. saboloo jamSi aseTi daTqmebi saxelmwifoebs aSkarad 

upirates mdgomareobaSi ayeneben investorebTan SedarebiT.556 

erT-erT saqmeze557 saarbitraJo tribunalis umravlesobam 

daadgina, rom upirateso xelSewyobis reJimze miTiTebiT 

mosarCeles ufleba aqvs aicilos mopasuxis Sida kanonmde-

blobis gamoyenebis 18 Tviani periodi, Tumca amas tribunalis 

erT-erTi wevris, sternis gansxvavebuli azri mohyva. arbitri 

aRniSnavda, rom Tu mxareebi arsebuli saarbitraJo SeTanx-

mebiT iTvaliswineben raime winapiroebis Sesrulebas saar-

bitraJo ganxilvis dawyebisaTvis, maSin es winapiroba  unda 

Sesruldes. upiratesi xelSewyobis reJims ar SeuZlia jados-

nuri joxis funqcia Seasrulos da pirobadadebul saarbi-

traJo SeTanxmebas es piroba gamoacalos.558 es gansxvavebuli 

azri iqca im araerTgvarovani praqtikis dasawyisad, romelsac 

555  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.277.
556   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.440
557  Impregilo vs. Argentina.
558   Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.459.
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bolodroindel saqmeebSi sainvesticio davebis saerTaSoriso 

centris tribunalebi aqtiurad aviTarebs.559

(2) saarbitraJo praqtika 

saerTaSoriso sainvesticio davebis praqtikasa da doqtri-

naSi gabatonebuli mosazrebis Tanaxmad, upiratesi xelSewyo-

bis reJimi ormxrivi sainvesticio xelSekrulebebis umravle-

sobis mier gaTvaliswinebul davebis gadawyetis muxlebzec 

vrceldeba. saarbitraJo tribunalebma araerTxel miuTiTes 

investoris uflebaze gamoiyenos upiratesi xelSewyobis re-

Jimze miTiTebis ufleba, rodesac ormxrivi sainvesticio 

xelSekruleba arbitraJisaTvis mimarTvis garTulebis, an 

misi Tavidan acilebis mizniT barierebs qmnis. magaliTad, Tu 

xelSekrulebaSi weria, rom arbitraJisadmi mimarTva daiSveba 

mxolod davis warmoSobidan 18 Tvis Semdeg, xolo igive sax-

elmwifo aris sxva ormxrivi, an mravalxmrivi sainvesticio 

xelSekrulebis monawile, romelic droSi SezRudvas ar iT-

valiswinebs, investors ufleba aqvs isargeblos misTvis ufro 

xelsayreli samarTlebrivi reJimis mqone xelSekrulebiT da 

arbitraJis mier davis gadawyveta moiTxovos. es mosazreba 

araerTxel iqna gaziarebuli sxvadasxva arbitrebisagan Sem-

dgari tribunalis mier. aRniSnulis paralelurad, tribu-

nalebi cdiloben upiratesi xelSewyobis reJimi investoris 

mxridan arakeTilsindisieri Forum Shopping nairsaxeobad ar 

iqces.560 

saarbitraJo tribunalebma 2000 wlis Semdegac araerTx-

el dauWires mxari upiratesi xelSewyobis reJimis daTqmis 

gavrcelebas procesualur sakiTxebze. ase magaliTad, argen-

tinis winaaRmdeg warmoebul davaTa mTeli wyeba sainvesticio 

davebis saerTaSoriso tribunalma ganixila miuxedavad imisa, 

rom ormxrivi sainvesticio xelSekruleba investors avalde-

559  . Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.460.
560   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.271. 
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bulebda centrisadmi mimarTvamde 18 Tvis ganmavlobaSi prob-

lemis mogvareba Sida kanonmdeblobis daxmarebiT ecada.561 

espaneTsa da argentinas Soris gaformebuli xelSekruleba 

investorebs aZlevs upiratesi xelSewyobis reJimis garan-

tias Semdegi formulirebiT: `nebismier SemTxvevaSi mxaree-

bi Tanxmdebian, rom erTmaneTis rezidenti pirebis mxridan 

investirebisas maT ar mianiWeben imaze nakleb dacvas, vidre 

nebismieri mesame mxaris rezident pirs aqvs miniWebuli rome-

lime xelSemkvreli saxelmwifos teritoriaze~. (In all matters 
subject to this Agreement, this treatment shall not be less favorable than 
the extended by each party to the investments made in its territory by in-
vestors of a third party.)562 es ormxrivi xelSekruleba investors 

uflebas aZlevda miemarTa dacvis saerTaSorio saSualebebi-

saTvis espanuri sasamarTlosaTvis sakiTxis gadawyvetis San-

sis micemidan 18 Tvis Semdeg. investori Seecada am normis 

moqmedebis Tavidan acilebas espanur-Cinur orxmriv sainves-

ticio xelSekrulebaze miTiTebiT, romelic am vadas 6 TviT 

gansazRvravda. sainvesticio davebis saerTaSoriso centrma 

principulad ar gamoricxa investoris ufleba miuTiTos upi-

ratesi xelSewyobis reJimze, Tumca es sakiTxi saqmis konkre-

tuli garemoebebis gaTvaliswinebiT SesaZloa sadavoc iyos.563 

gamonaklisi iyo tribunali argentinis winaaRmdeg warmoebul 

erT-erT saqmeze.564 arbitrebma erTxmad uaryves upiratesi 

xelSewyobis reJimze miTiTebiT sainvesticio davebis saerTa-

Soriso centrisaTvis mimarTvis 18 Tviani vadis gverdis avla 

561  ix. magaliTad: Simeens vs. Argentina(2004); Gas Natural vs. Argeintina(2005); 
Camuzzi vs. Argentina (2005); National Grid plc vs. Argentina (2006)  dawvrilebiT 

ix. Ziegler, Andreas; R. The Nacent International Law on Most Favoured Nation (MFN) 
Clauses in Bilateral Investment Treaties (BITs), in: Herrmann, Christoph; Terhechte, 
Jörg Philipp; (Editors); European Yearbook if International Economic Law, ‘’Sprin-
ger’’, Heidelberg, 2010, p.97.
562  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.80.
563  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.81.
564     Wintershall Aktiengesellshaft vs. Argentina.
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da CaTvales, rom es winapiroba ZalaSi unda darCeniliyo.565 

kidev erT saqmeze,566 sadac slovakeTi iyo mopasuxe, saarbi-

traJo tribunalma daaskvna, rom upiratesi xelSewyobis re-

Jimi ar SeiZleba davis gadawyvetis muxlebzec moqmedebdes.567 

aseTi ganmarteba gamoricxuli iqneba, Tu orive xelSemkvreli 

saxelmwifo calsaxad da araorazrovnad daafiqsirebs, rom 

upiratesi xelSewyobis reJimis gavrceleba davis gadawyvetis 

muxlebzec surT. 

(3) saerTaSoriso saxelSekrulebo regulireba 

erT-erTi mosazrebiT, Tu ormxrivi sainvesticio xelSek-

ruleba pirdapir ar gamoricxavs upiratesi xelSewyobis re-

Jimis gavrcelebas saproceso uflebebze, maSin unda vivar-

audoT, rom aseTi gavrceleba xelSemkvreli saxelmwifoebis 

mier dasaSvebad aris miCneuli.568 regulirebis ararseboba 

absoluturad sapirispiro ganmartebasac ar gamoricxavs. 

amitom zogierTi saxelmwifo cdilobs orazrovnebis Tavi-

dan asacileblad pirdapir daareguliros aRniSnuli sakiTxi. 

magaliTad, ormxrivi sainevsticio xelSekrulebis avstri-

uli modeli upirtesi xelSewyobis reJimis moqmedebas davis 

gadawyetis momwesrigebel saproceso normebzec avrcelebs.569 

4. investiciis sruli dacva da usafrTxoeba570

investiciebis sruli dacvisa da usafrTxobis ganmarteba 

doqtrinasa da praqtikaSi erTgvarovani ar aris. ormxrivi 

565   Ziegler, Andreas; R. The Nacent International Law on Most Favoured Nation 
(MFN) Clauses in Bilateral Investment Treaties (BITs), in: Herrmann, Christoph; Ter-
hechte, Jörg Philipp; (Editors); European Yearbook if International Economic Law, 
‘’Springer’’, Heidelberg, 2010, p.100.
566  Austrian Airlines vs. Slovakia.
567   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.27.
568   Diehl, Alexandra; The Core Standard of International Investment Protection, 
`Wolters Kluwer~, Alphen aan den Rijn, 2012, p.540.
569   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.27.
570   Full Protection and Security
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sainvesticio xelSekrulebebi da saarbitraJo tribunalebi 

am standartis konkretuli samarTlebrivi da ekonomikuri 

Sinaarsis ganmartebisas mniSvnelovnad gansxvavdeba da ter-

minTa sakmaod farTo speqtrs iyenebs. miuxedavad imisa, rom 

saubaria investorTa srul dacvasa da maT usafrTxoebaze, 

aRiarebulad iTvleba, rom am princips ar SeuZlia saxelmwi-

fos mxridan investoris qonebis sruli fizikuri Tu samarT-

lebrivi xelSeuxeblobis garantia uzrunvelyos.571  

a) sruli dacvisa da usafrTxoebis reJimis warmoSoba, 

roli da mniSvneloba

sruli dacva da usafrTxoeba rogorc investiciebis xelSewy-

obis erT-erTi umniSvnelovanesi principi jer kidev im pe-

riodidan iRebs saTaves, rodesac aSS laTinuri amerikisa da 

evropis saxelmwifoebTan megobrobis, vaWrobisa da zRvaos-

nobis Sesaxeb xelSekrulebebs aformebda.572 magaliTad, 1795 

wels espaneTsa da aSS-s Soris gaformebul xelSekrulebaSi 

aRniSnulia, rom mxareebi valdebulni arian daicvan erTma-

neTis moqalaqeebis kuTvnili savaWro xomaldebi, aseve uz-

runvelyon samarTliani sasamarTlos ufleba meore mxaris 

im moqalaqisaTvis, romelic dazaralda meore saxelmwifos 

teritoriaze. aseT faqtebs im periodisaTvis sakmaod xSir-

ad hqonda adgili. TviT xelSekrulebis gaformebis mizani 

iyo safrangeTsa da espaneTs Soris omis gamo dazaralebuli 

amerikuli savaWro xomaldebis mesakuTreTa interesebis dac-

va.573

zogjer sruli dacvisa da usafrTxoebis daTqmas Tanaswori 

da samarTliani mopyrobis principis specialur gamovlinebad 

miiCneven.574 erT-erTi mosazrebiT, miTiTeba investiciis ben-

571   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.160-161. 
572   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.208
573  Brown, Chsester; Introduction: The Development and Importance of the Bilateral 
Investment Treaty, in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, `Oxford University Press~, Oxford, 2013, p.5. 
574  Diehl, Alexandra; The Core Standard of International Investment Protection, ̀ Wolt-
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eficiari saxelmwifos sainvesticio garemos stabilurobaze 

da mis samarTlebriv aspeqtebze ufro metad Tavsdeba Tanas-

wori da samarTliani mopyrobis CarCoebSi. sruli dacvis da 

usafrTxoebis standartis upiratesi interesis sagania inves-

torisa da misi qonebis fizikuri dacva da usafrTxoeba.575 

am mosazrebis marTebulobis kvlevas ar aqvs gadamwyveti 

mniSvneloba principis samarTlebrivi Sinaarsis garkvevisa da 

misi daniSnulebis gagebisaTvis. saerTaSoriso sainvesticio 

samarTlis principebi da standartebi Zalian mWidrod aris 

dakavSirebulni erTmaneTTan da TavianT funqcias swored am 

myari urTierTkavSiris pirobebSi asrulebs. maTi aRqma erTo-

bliobaSi unda moxdes da ar unda mieniWos gansakuTrebuli 

yuradReba im faqts, romeli romlis gagrZelebas, Tu spe-

cialur gamovlinebas warmoadgens. 

b) terminTa iuridiuli mniSvneloba 

srul dacvasa da usafrTxoebasTan dakavSirebiT ormxriv sa-

investicio xelSekrulebebSi gamoyenebuli terminologia da 

ena sxvadasxva saxelmwifoebis praqtikaSi gansxvavebulia. mag-

aliTad aSS-is 2004 wlis modeluri ormxrivi sainvesticio 

xelSekruleba sruli dacvisa da usafrTxoebis qveS gulisx-

mobs sruli sapolicio usafrTxoebis im standartebis dac-

vas, romlebic am sferoSi moqmed saerTaSoriso CveulebiTi 

samarTlis normebs Seesabameba.576 

ormxrivi sainvesticio xelSekrulebis germanuli modelis 

me-2 muxlis me-2 punqti iyenebs termins sruli dacva577 magram 

usafrTxoebaze ar uTiTebs,578 Tumca albaT aqedan ar SeiZleba 

gakeTdes daskvna, rom germaniaSi investorebis xelSeuxebloba 

ers Kluwer~, Alphen aan den Rijn, 2012, p.528. 
575   Suez, Sociedad General de Aguas, de Barcelona S.A. and Vivendi Universal S.A. 
vs. Argentine Republic, Para 173. miTiTebulia: Benifatemi, Yas; von Walter, Andre; 
France, in: Brown, Chsester; (Editor); Commentaries on Selected Model Investment 
Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.272.
576  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.244.
577  Full Protection.
578  Security.
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(rogorc fizikuri, aseve samarTlebrivi TvalsazrisiT) ufro 

naklebad aris daculi, vidre im saxelmwifoebSi sadac praq-

tikaSi orive termini - `dacva da usafrTxoeba~ gvxvdeba.579 

imave modelis me-4 muxlis pirveli punqti ukve specialurad 

aregulirebs investiciebis srul dacvas da usafrTxoebas da 

Sesabamis terminsac iyenebs.580

zogjer `sruli dacva da usafrTxoeba~ sainvesticio xelSek-

rulebebSi warmodgenilia, rogorc `sruli da stabiluri 

dacva da usafrTxoeba~.581 rogorc Cans, saxelmwifoebs surT 

xazi gausvan im garemoebas, rom investoris fizikuri da samar-

Tlebrivi dacvis valdebuleba ar aris erTjeradi valdeb-

uleba da misi ganxorcielebisas saxelmwifo valdebulia or-

mxrivi sainvesticio xelSekrulebiT dadgenili mowesrigebis 

realurad ganxorcielebis kurss stabilurad misdios.

saarbitraJo tribunalebis praqtikaSi dRemde sakamaTod rCe-

ba Tu ramdenad aris damokidebuli principis Sinaarsi ama Tu 

im sainvesticio xelSekrulebis terminologiasa da redaqci-

aze. zogierTi arbitri Tvlis, rom Tu miTiTebulia mxolod 

`usafrTxoeba~ da msazRvrelis saxiT mas `sruli~ ar uZRvis 

win, maSin dacvis xarisxi gacilebiT naklebi da SezRuduli 

unda iyos. sxvebi amas ar eTanxmebian da miiCneven, rom Tu  sax-

elmwifoebma xelSekrulebaSi axsenes ̀ usafrTxoebis dacva~ es 

ukve gulisxmobs saxelmwifos valdebulebas imoqmedos inves-

toris interesebis Sesabamisad da aRkveTos mis winaaRmdeg 

mimarTuli qmedebebi.582 nebismier SemTxvevaSi umjobesia, Tu 

saxelmwifoebis mier gamoyenebuli terminologia arbitrebs 

miscems imis dadgenis SesaZleblobas, rom am SemTxvevaSi dac-

vis mxareTa mier SeTanxmebuli standarti gacilebiT maRalia, 

vidre saerTaSoriso CveulebiTi samarTliT aRiarebuli da 

579   xelSekurlebis Sesabamisi norma miTiTebulia: Dolzer, Rudolf; Kim, 
Yun-I; Germany in: Brown, Chsester; (Editor); Commentaries on Selected Model In-
vestment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.306. mixedviT.
580  Ful Protection and security. miTiTebulia: Dolzer, Rudolf; Kim, Yun-I; Germany 
in: Brown, Chsester; (Editor); Commentaries on Selected Model Investment Treaties, 
‘’Oxford University Press’’, Oxford, 2013, p.309. mixedviT.
581  Full and constant protection and security.
582   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.215.
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gaTvaliswinebuli minimaluri dacvis principi.583

c) sruli dacvisa da usafrTxoebis Sinaarsi

sruli dacvisa da usafrTxoebis principi ramdenime aspeqts 

moicavs. upirveles yovlisa, unda aRiniSnos, rom saxelmwifos 

valdebuleba daicvas investoris usafrTxoeba, mimarTulia 

ara Sedegze, aramed saxelmwifos mxridan dacvis adekvaturi 

zomebis miRebaze. Tu saxelmwifos mier miRebuli adekvaturi 

zomebis miuxedavad investoris qonebis gadarCena ver moxerx-

da da ziani mainc dadga, saxelmwifo ar iqneba pasuxismgebeli 

am zianisaTvis, Tu daamtkicebs, rom mis mier miRebuli zomebi 

safrTxis intensivobis, misi gavrcelebis arealisa da moc-

ulobis gaTvaliswinebiT adekvaturi da efeqturi iyo. sax-

elmwifos valdebuleba mianiWos investors sruli dacva da 

uzrunvelyos misi usafrTxoeba, Tanabrad moqmedebs poten-

ciuri safrTxis wyaroze am safrTxis wyaros warmomavlobis 

miuxedavad. safrTxe unda aRikveTos miuxedavad imisa, kerZo 

pirebisagan momdinareobs igi Tu im sajaro dawesebulebebi-

dan, romlebic imyofeba, an ar imyofeba saxelmwifos pirda-

pir daqvemdebarebaSi.584 

sikeTe, romlis uzrunvelyofac sruli dacvis da usafrTxoe-

bis standartis mier xdeba, SeiZleba iyos rogorc material-

uri, aseve aramaterialuri da Sesabamisad emuqrebodes ro-

gorc konkretul nivTebsa da qonebas aseve pirovnebis fizi-

kur Tu sxvagvar xelSeuxeblobas. magaliTad, saarbitraJo 

tribunalebis praqtikaSi am standartis darRvevad iTvleba 

investoris kompaniis warmomadgenlebis (menejmenti, TanamS-

romlebi) Seviwroveba. SeviwrovebaSi SeiZleba igulisxmebodes 

rogorc fizikuri, aseve fsiqikuri zewola, maTTvis muSaobis 

iseTi pirobebis Seqmna, rac pirdapir azianebs investoris in-

teresebs da uaryofiTad aisaxeba mis saqmianobasa da Semo-

savlebze. amitom ar iTvleba aucileblad, rom Seviwroveba 

583   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.217.
584   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.243-244.
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aucileblad fizikuri SexebiT ganxorcieldes.585 

ormxrivi sainvesticio xelSekrulebebis umravlesoba nak-

lebad Seicavs normebs, romlebic iTvaliswineben saxelmwi-

fos valdebulebas aanazRauros omis, masobrivi areulobebis, 

an danaSaulis Sedegad miyenebuli ziani, Tumca sruli dacva 

da usafrTxoeba aseve gulisxmobs, rom dazaralebulma in-

vestorma miiRos ara mxolod dacva, aramed zianis anazRau-

reba im SemTxvevaSi, Tu aseTi anazRaureba saxelmwifom ukve 

gasca sakuTar, an sxva romelime saxelmwifos moqalaqeebze. 

rodesac ormxrivi sainvesticio xelSekruleba uTiTebs dis-

kriminaciis akrZalvaze da upiratesi xelSewyobis reJimze, 

zemoaRniSnuli debuleba kidev ufro naTeli xdeba, vinaid-

an saxelmwifos mxridan erTi da imave mdgomareobaSi myofi 

subieqtebis mimarT SerCeviT gamoCenili gulisxmiereba sxva 

araferia, Tu ara zemoaRniSnuli principebis darRveva.586 

sainvesticio davebis saerTaSoriso centris tribunalebi 

xSirad aRniSnaven, rom sruli dacvisa da usafrTxoebis prin-

cipi Tavdapirvelad investiciis fizikur dacvas gulisxmob-

da, Tumca mogvianebiT moxda misi ganvrcoba. rogorc erT-erT 

gadawyvetilebaSia587 miTiTebuli, investiciis benficiarma 

saxelmwifom ara mxolod unda aunazRauros investors miy-

enebuli materialuri ziani, aramed aseve unda gamoavlinos 

da dasajos is pirebi, romelTa braliTac investoris qonebas 

fizikuri ziani miadga.588 saxelmwifoebi xSirad uTiTeben, rom 

sruli dacva da usafrTxoeba gulisxmobs pirdapiri fizikuri 

dazianebebisagan investoris da misi qonebis dacvas, Tumca 

saarbitraJo tribunalebi naklebad eTanxmebian am mosazrebas. 

magaliTad, erT-erT saqmeze589 saxelmwifo swored imis damt-

kicebas cdilobda, rom investorisTvis uSualo da pirdapiri 

fizikuri zianis miyeneba ar momxdara. tribunalma  yuradReba 

585   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.255-256.
586   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.338. 
587   Parkerings vs. Lithuania.
588   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.165. 
589  Simens vs. Argentina.
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imaze gaamaxvila, rom ormxrivi sainvesticio xelSekruleba 

investiciad miiCnevda rogorc materialuri, aseve aramateri-

aluri aqtivebiT investiciis beneficiari saxelmwifos teri-

toriaze operirebas. Sesabamisad, upasuxod rCeboda kiTxva, 

rogor unda momxdariyo aramaterialuri aqtivis fizikuri 

dazianeba. Tu sruli dacva da usafrTxoeba mxolod fizikur  

xelSeuxeblobaze gavrceldeba, maSin dacvis gareSe darCeba 

aramaterialuri aqtivi, romlic aseve miiCneva investiciad da 

romlis fizikurad dazianebac praqtikulad warmoudgeneli 

da SeuZlebelia.590

sruli dacvis da usafrTxoebis samarTlebrivi Sinaarsis da-

zustebis mizniT saarbitraJo tribunalebis praqtikam gamoi-

muSava `gaufrTxileblobis~ standarti, romlic masobrivi 

areulobebisas investorebis dacvis valdebulebis Seusrule-

blobisaTvis saxelmwifos pasuxismgeblobas exeba. ormxrivi 

sainvesticio xelSekrulebebis nawili cdilobs am prin-

cipis samarTlebrivi Sinaarsis dazustebas da adgens, rom 

saxelmwifo valdebulia uzrunvelyos Sesabamisi sapolicio 

RonisZiebebis gatareba investoris qonebis, masTan dasaqme-

buli adamianebisa da piradad investiciis ganmaxrocielebeli 

piris usafrTxoebis dasacavad.591

sruli dacvis da usafrTxoebis standarti ar gulisxmobs 

saxelmwifos abosluturi pasuxismgeblobas.592 saarbitraJo 

tribunalebis593 mier araerTxel ganisazRvra, rom absolturi 

dacva da usafrTxoeba moicavs saxelmwifos pasuxismgeblobas 

dasajos is pirebi, romlebmac ziani miayenes ucxoel inves-

torebs. am SemTxvevaSi dasjaSi ar igulisxmeba damrRvevebis 

590   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.215.
591  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.20.
592   Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.477.
593   El Paso Energy International Company vs. Argentina  and Sergey Paushok, CJSC 
Golden East Company and CJSC Vostokneftgaz Company vs. Mongolia. 
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upirobo aRmoCena. saxelmwifo valdebulia miiRos yvela sa-

Tanado zoma maT gamosavlenad da dasasjelad.594

5. stabilurobis klauzula 

investiciis ganxorcieleba investorsa da saxelmwifos Soris 

keTilganwyobili urTierTobebis gareSe warmoudgenelia. sax-

elmwifoebi, romlebic ar gamoirCeva stabiluri politikuri 

sistemiT, SesaZloa konkretuli investoris mimarT damokide-

buleba arCevnebis Sedegebis, an sxva ufro rTuli politi-

kuri kataklizmebis gamo Secvalon. aseT saxelmwifoebSi fu-

lis dabandebisas investorebi yovelTvis cdiloben TavianTi 

biznesi xelisuflebaTa xSiri da qaosuri cvlis pirobebSic 

daicvan. am mizniT isini saxelmwifos sainvesticio kontraqt-

Si e.w. stabilurobis klauzulis gaTvaliswinebas sTavazoben. 

konkretuli investorisaTvis avtonomiuri samarTlebrivi 

reJimisa da sasaTbure pirobebis Seqmna SeiZleba saxelmwi-

fos interesebSi yovelTvis ar Sediodes, Tumca investorebis 

mozidvisa da ekonomikuri winsvlis sanacvlod xelisufleba 

sainvesticio kontraqtis aseT pirobaze xSirad Tanxmdeba.595

stabilurobis klauzulis mizania Tavidan aacilos inves-

tors beneficiari saxelmwifos Sida kanonmdeblobis imper-

atiuli normebis iseTi cvlileba, romelic mis finansur 

mdgomareobaze uaryofiTad aisaxeba. stabilurobis klau-

zulis Sinaarsi umravles SemTxvevebSi saxelmwifos mier 

moqmed kanonmdeblobaSi Setanili cvlilebebis investorze 

gavrcelebas gamoricxavs. rogorc wesi, klauzula adgens, 

rom beneficiari saxelmwifos samarTali investoris mimarT 

ZalaSia da Sesasruleblad savaldebuloa mxolod sainvesti-

cio kontraqtis ZalaSi Sesvlis momentSi arsebuli mdgomare-

obiT. aseTi formulirebis wyalobiT saqme gvaqvs beneficiari 

saxelmwifos kanonmdeblobis droSi gayinvasTan, rac inves-

594   Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.478.
595   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.82. 
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ticias metad prognozirebads xdis da proeqtis konkretul 

drosa da sivrceSi ganxorcielebas aadvilebs.596

sainvesticio kotraqtebSi stabilurobis klauzulis gaTval-

iswineba investiciis recipienti saxelmwifos mxridan arasa-

surveli cvlilebebis prevenciis yvelaze gavrcelebuli sa-

Sualebaa. aseTi klauzulis funqcia investoris interesebis 

dacviT ganisazRvreba, Tumca misi formulireba SeiZleba 

gansxvavebuli iyos. magaliTad, investorsa da saxelmwifos 

Soris gaformebuli erT-erTi kontraqtis597 Tanaxmad, gamo-

sayenebel samarTlad ganisazRvra gvineis samarTali im re-

daqciiT, romliTac is sainvesticio kontraqtis ZalaSi Ses-

vlis momentisaTvis arsebobda. gansxvavebuli formulireba 

iyo sxva kontraqtSi. aq miTiTebuli iyo, rom saxelmwifos 

ar aqvs ufleba Seitanos kanonSi iseTi cvlilebebi, rac gav-

lenas moaxdens da safrTxes Seuqmnis samewarmeo sazogadoe-

bebis regulirebis kerZosamrTlebriv bunebas, an Secvlis 

samewarmeo sazogadoebis struqturas da misi organoebis 

formirebis wess.598 stabilurobis klauzulis kidev erTi sax-

esxvaobaa saxelmwifos mxridan momavlaSi axali gadasaxadebis 

SemoRebis akrZalva. (e.w. no furhter tax clause).599
stabilurobis klauzulis investorisaTvis misaRebi varian-

ti yovelTvis iTvaliswinebs saxelmwifos valdebulebas - ar 

Secvalos arsebiTad im sferos regulirebis samarTlebrivi 

reJimi, romelSic investireba xorcieldeba. amis gamo sta-

bilurobis klauzulas xSirad moixsenieben, rogorc saxelm-

wifos mier micemuli xelSeuxeblobisa da Seuvalobis piro-

bas. rogorc wesi, aseTi daTqmebi iTvaliswineben, rom cvl-

ilebebi, Tu aseTs adgili eqneba, konkretuli sainvesticio 

kontraqtiT regulirebul urTierTobebze ar gavrceldeba. 

stabilurobis (xelSeuxeblobis) klauzula zogadi formuli-

rebis saxiT naklebad gvxvdeba da xSirad uTiTebs saxelmwifos 

596  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.50-51.
597   ICSID case MINE vs. Guinea.
598  ICSID case Agip. 
599   Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.30. 
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konkretul aqtivobaze, romelic investoris biznesze gavle-

nas ver moaxdens. praqtika adasturebs, rom aseTi daTqmebis 

gakeTeba yvelaze popularuli sagadasaxado sferoSia.600

xSirad Cndeba kiTxva, saxelmwifos suvereniteti xom ar war-

moadgens safrTxes stabilurobis klauzulis SecvlisaTvis 

da xom ar SeuZlia saxelmwifos calmxrivad Secvalos micemu-

li piroba. saarbitraJo tribunalebis praqtikaSi jer ar yo-

fila SemTxveva, rom stabilurobis klauzulis savaldebulo 

Zala eWvis qveS damdgariyos.601 

erTi mxriv iTvleba, rom saxelmwifos SeuZlia klauzulis 

samarTlebrivi Sedegebis ganeitralebas sajaro interesze 

da suverenul uflebaze miTiTebiT miaRwios, Tumca meore 

mxriv miiCneva, rom stabilurobis klauzulaze mTlianad vr-

celdeba pacta sunt servanda, romelic ara romelime sferoSi 

moqmedi, aramed zogadad samarTlis (da maT Soris saerTa-

Soriso samarTlis) erT-erTi umnivSnelovanesi, universal-

uri da zogadi principia. marTlmsajulebis saerTaSoriso 

sasamarTlom erTmniSvnelovnad miuTiTa, rom pacta sunt servan-
da gamoiyeneba ara mxolod saxelmwifoTa Soris urTierTo-

bebSi, aramed saxelmwifosa da investors Soris uTanxmoebis 

gadawyvetis drosac. arcerT saerTaSoriso sasamarTlos an 

tribunals  pacta sunt servanda-s principuli mniSvneloba eWvis 

qveS arasdros dauyenebia.602

stabilurobis klauzula xSirad gadajaWvulia im normebTan, 

romelic gamosayenebeli samarTlis arCevas exeba. ormxriv 

sainvesticio xelSekrulebaSi an sainvesticio kontraqtSi 

SeiZleba miTiTebuli iyos, rom gamoiyeneba investiciis ben-

eficiari saxelmwifos samarTali konkretuli kalendaruli 

TariRis mdgomareobiT.603 stabilurobis klauzula samarT-

lebrivi daniSnulebis gareSe rCeba, rodesac mxareebi Tanx-

600  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.83. 
601  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.83. 
602  Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p.465.
603  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.258.
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mdebian, rom klauzulis mimarT investiciis beneficiari sax-

elmwifos samarTlis normebi moqmedebs. rogorc ki es daTq-

ma adgilobrivi samarTlis regulirebis sferoSi, moeqceva, 

saxelmwifos manipulaciebisaTvis xel-fexi exsneba. erovnul 

samarTalSi Setanili cvlilebebiT xelisuflebas SeuZlia 

mouspos investors im garanatiebiTa da privilegiebiT sarge-

blobis SesaZlebloba, romelTa miRebasac sainvesticio 

xelSekrulebaSi stabilurobis klauzulis gaTvaliswinebis 

dros keTilsindisierad varaudobda.604  

6. `qolga klauzula~605

investori manam flobs garkveul samomlaparakeblo ber-

ketebs saxelmwifosTan mimarTebaSi, sanam investicias faqto-

brivad ganaxorcielebs. rogorc ki misi sakuTreba beneficia-

ri saxelmwifos teritoriaze aRmoCndeba, upiratesoba sax-

elmwifos mxares inacvlebs. am SemTxvevaSi investori srulad 

unda daemorCilos Sida kanonmdeblobas, rac saxelmwifos 

mniSvnelovani sakiTxebis calmxrivad gadawyvetisaken uxsnis 

gzas. `qolga klauzulis~ funqcia swored imaSi mdgomareobs, 

rom saxelmwifom kidev erTxel gaacnobieros investoris 

winaSe nakisri valdebulebis saerTaSoriso xasiaTi. am val-

debulebis darRveva ormxrivi sainvesticio xelSekrulebis 

ugulvebelyofad ganixileba. `qolga klauzula~ saxelmwifos 

mxridan TviTnebobis erTgvari prevenciuli berketis rols 

asrulebs.606 qolga klauzula arc Tu ise xandazmuli normaa. 

saarbitraJo tribunalebis praqtikaSi am sakiTxze msjeloba 

pirvelad mxolod 1998 wels gvxvdeba.607

qolga klauzulis magaliTi: yoveli xelSemkvreli saxelm-

wifo Seasrulebs nebismier valdebulebas, roemlic man spe-

cialurad ikisra meore xelSemkvrel saxelmwifos mikuTvneb-

604  Schokkaert, Jan; Heckscher, Yvon; International Investment Protection, 
‘’Bruylant’’, Brussels, 2009, p.469
605   Umbrella Clause.
606   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.683.
607   Fedax vs. Venezuela Salacuse, Jeswald; W.  The Law of Investment Treaties, 
‘’Oxford University Press’’, New-Yokr, 2010, p.281. 
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uli investoris winaSe am ukanasknelis mier mis teritoriaze 

ganxorcielebul investiciebTan dakavSirebiT. (Sveicaria-

quveiTis ormxrivi sainvesticio xelSekruleba, muxli 10) 

(Each Contracting party shall observe any obligation it may specifi cally 
have entered into with regard to investments in ist territory by investors of 
the other contracting party. (Switzerland-Quwait BIT Article 10).608 
saxelmwifos mier dadebuli xelSekrulebis darRveva ar gu-

lisxmobs avtomaturi saerTaSoriso sanqciis amoqmedebas. 

amitom aucilebelia, rom saxelmwifos valdebuleba erTi 

konkretuli investoris winaSe iqces valdebulebad saerTa-

Soriso wesrigTan mimarTebaSic. erTmniSvnelovani formu-

lirebis wyalobiT saxelmwifos mier nakisri valdebulebebis 

Sesrulebis srulfasovani saerTaSoriso samarTlebrivi ba-

zisis Seqmna `qolga klauzulis~ upirvelesi mizania.609 am 

dros gansakuTrebuli mniSvneloba aqvs normis konkretul 

redaqcias, vinaidan arbitrebi da mosamarTleebi ganmartebi-

sas swored konkretul formulirebas unda daeyrdnon da ara 

abstraqtul mecnierul kategorias. `qolgis~ formulis da 

regulirebis diapazonis maqsimaluri gafarToeba mxolod 

waadgeba normis efeqtur gamoyenebas. doqtrinaSi samagali-

Tod miCneuli redaqciebi uTiTebs rogorc saxelSekrulebo, 

aseve arasaxelSekrulebo, pirdapir, an nagulisxmev valdeb-

ulebebze da adgens, rom saerTaSorisosamarTlebrivi dacvis 

garantiebi maTze nebismier SemTxvevaSi gavrceldeba.610

es klauzula marTlac iwvevs qolgasTan asociacias. misi 

mizania, (rogoric ar unda iyos formulireba konkretul 

SemTxvevebSi) ormxrivi Tu mravalmxrivi sainvesticio xelSek-

rulebis meSveobiT samarTlebrivi dacvis investiciis bene-

ficiari saxelmwifos mier nakisri rogorc saxelSekrulebo, 

aseve arasaxelSekrulebo valdebulebebi erTiani qolgis qveS 

moaqcios. britanuli ormxrivi sainvesticio xelSekrulebis 

608   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.682.
609   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.275.
610  Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.278.
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modeli, aseTi `qolgis~ kargi ilustraciaa. modelis Sesa-

bamisi normis Tanaxmad, `xelSemkvreli saxelmwifo asrulebs 

yvela im valdebulebas, romelic man ikisra inevsticiebTan 

dakavSirebiT meore xelSemkvreli saxelmwifos fizikuri 

pirebisa Tu kompaniebis winaSe~.611 aseTi abstraqtuli formu-

lireba saSualebas aZlevs investors investiciis beneficiar 

saxelmwifos dasabuTebuli moTxovna wauyenos maSinac, roca 

es konkretuli valdebuleba sainvesticio kontraqtidan, an 

ormxrivi sainvesticio xelSekrulebidan pirdapir ar gamom-

dinareobs.612 `qolgis~ formulireba aseve ar aris erTiani da 

SeiZleba ufro metsac moicavdes, an gacilebiT aviwroveb-

des samarTlebrivi dacvis areals. nebismier SemTxvevaSi misi 

mizania, rom valdebulebis warmoSobisa da samarTlebrivi 

Tu ekonomikuri safuZvlebis miuxedavad saxelmwifos gac-

nobierebuli hqondes aRebuli valdebulebis dacvis aucile-

bloba. 

`qolga klauzula~ zogjer tribunalebis mier sakmaod vi-

wrod ganimarteba, imdenad viwrod, rom misi praqtikuli dan-

iSnuleba ikargeba kidec. magaliTad, ase moiqca sainvesticio 

davebis saerTaSoriso centris saxeliT moqmedi erT-erTi 

tribunali613 da amisTvis samarTliani kritikac daimsaxura.614 

sxva tribunalebi cdiloben mxari dauWiron dabalansebul 

ganmartebas, romelic saxelmwifos suverenul qmedebasa da am 

qmedebisaTvis pasuxismgeblobis zomebs Soris oqros Suale-

dis moZebnas gulisxmobs. zogjer, `qolga klauzulis~ dar-

Rvevaze msjelobisas cdiloben fokusireba ara darRveuli 

valdebulebis samarTlebriv bunebaze, aramed TviT darRvevis 

intensivobasa da magnitudaze moaxdinon.615 `qolga klauzu-

lis~ moqmedeba SeiZleba aseve gavrceldes mxareTa calmxriv 

611   Article 2(2) 
612   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.167. 
613   SGS vs. Pakistan
614  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.171-172. 
615  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.173. 
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gancxadebebzec.616

kroufrodis dakvirvebiT, saarbitraJo tribunalebis praq-

tikaSi gamoikveTa `qolga klauzulis~ ganmartebis oTxi 

ZiriTadi mimarTuleba (skola) romlebic erTmaneTisagan 

sakmaod gansxvavdeba. gansxvaveba saerTaSoriso da lokal-

uri samarTlis urTierTmimarTebis araerTgvarovan gagebaSi 

gamoixateba. pirveli mimarTuleba emxroba sainvesticio kon-

traqtis sruli `internacionalizaciis~ pozicias. am dros 

sakiTxis saerTaSoriso samarTlis prizmaSi ganxilvis xarisxi 

imdenad maRalia, rom davis ganmxilvel organos da Sesabamis 

procedurebs mniSvneloba saerTod ar eniWeba.617 meore mid-

goma, piriqiT, `qolga klauzulas~ srulad aqcevs nacional-

uri samarTlis moqmedebis sferoSi, rasac am daTqmis samar-

Tlebrivi daniSnulebis ganeitralebamde da mis usargeblo 

Canawerad qcevamde mivyavarT.618 zemoaRniSnul or pozicias 

Soris dabalansebul midgomas emxroba mesame mosazreba, rom-

lis Tanaxmadac, stabilurobis klauzula gamoiyeneba da 

moqmedebs saxelmwifos im qmedebebis mimarT, romelsac es 

ukanaskneli, rogorc suverenuli subieqti axorcielebs. meo-

Txe Sexedulebis mixedviT, stabilurobis klauzulis dar-

Rvevas unda mohyves dava or saxelmwifos Soris im ormxrivi 

sainvesticio xelSkrulebidan gamomdinare, romelic Sesabam-

is klauzulas Seicavs. am midgomis momxreebi stabilurobis 

klauzulis ZaliT sainvesticio kontraqtidan gamomdinare da-

vis ormxrivi sainvesticio xelSkrulebis safuZvelze warmo-

Sobil davad gardaqmnis perspeqtivas gamoricxaven.619  sureda 

CamoTvlil oTx midgomas umatebs mexuTes da moiTxovs, rom 

sakiTxi gadawydes im saerTaSoriso valdebulebebis konte-

qstSi, romelic ormxrivi sainvesticio xelSekrulebis erT 

616  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.177. 
617  Fedax da Eureko am midgomis yvelaze kargi ilustraciaa. 

618  SGS. Vs. Pakistan. 
619  es ukanaskneli mosazreba piradad kroufords ekuTvnis da gazi-

arebuli iqna sainvesticio davebis saerTaSoriso centris erT-erTi 

tribunalis umravlesobis mier saqmeze SGS.vs. Philiphines dawvrilebiT 

ix. Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.33
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mxares meoris mimarT gaaCnia.620

7. `misadagebis daTqma~621

saerTaSoriso sainvesticio samarTlis praqtika icnobs mx-

areTa valdebulebas keTilsindisierad moilaparakon da mi-

aRwion kompromiss im SemTxvevaSi, Tu saxelmwifos mier miReb-

uli axali kanoni, an sxva normatiuli Tu individualuri aqti 

uaryofiT gavlenas axdens investoris finansuri mdgomareo-

baze. daTqmis mizania uzrunvelyos arsebuli xelSekrulebis 

misadageba im garemoebebisadmi, romelic axali regulirebis 

ZalaSi Sesvlis Semdeg gaCnda. rogorc wesi, molaparakebis 

warumatebloba avtomaturad iwvevs sainvesticio kontraqtis 

davis gadawyvetaze fokusirebuli muxlebis amoqmedebas da 

mxareebi mimarTaven im organos, romelic maTive SeTanxmebis 

Tanaxmad flobs kompetencias - ganixilos dava.622

praqtikaSi aseve xSiria Secvlili garemobebisadmi sainvesti-

cio xelSekrulebis misadagebasTan dakavSirebuli daTqmebi, 

romliTac mxareebi cdiloben SeinarCunon saxelSekrulebo 

urTierTobebi im SemTxvevaSic, Tu faqtebi da movlenebi, 

romelzec es urTierTobaa damyarebuli, arsebiTad icvle-

ba.623

8. diskriminaciis akrZalva 

diskriminaciis akrZalva ara mxolod saerTaSoriso valde-

620  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.33.

621  Renegotiation/Adaption
622   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, ‘’Oxford University Press,’’  Oxford, 2012., p.85.
623   germanul doqtrinaSi magaliTad mohyavT yatars da Qatar General 
Petrolium -s Soris dadebulix xelSekrulebis erTi abzaci, romlis Tanax-

madac: Without prejudice to the foregoing, if any restrictions are imposed by a law, 
regulation or administrative order countervailing the provisions hereof so as to prejudice 
the Contractor’s rights and interests hereunder, the parties shall enter into negotiations in 
good faith to defi ne the equitable remedy thereto, including amending the terms thereof. 
ix. Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
‘’Beck,’’ München, 2008, s.33-34.
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buleba, aramed nebismieri civilizebuli saxelmwifos mova-

leobaa, Tu am saxelmwifos surs, rom samarTlebrivi ewo-

dos.624 es umniSvnelovanesi principi ormxrivi da mravalmxri-

vi saerTaSoriso sainvesticio xelSekrulebebis ganyofeli 

nawilia. xelSekruleba ebrZvis diskriminaciis konkretul 

gamovlinebebs da xSirad maTze pirdapir miuTiTebs. magali-

Tad, Crdilo-amerikuli Tavisufali vaWrobis xelSekruleba 

ukrZalavs monawile saxelmwifoebs mosTxovon investorebs, 

rom TavianTi wilebis raRac nawili adgilobriv subieqtebze 

aRricxon, garda im SemTxvevisa rodesac wilebi direqtorebsa 

da damfuZneblebs gadaecema. aseve akrZalulia investorebis 

iZuleba gayidon, an sxvagvarad daTmon Tavisi finansuri in-

teresebi invesiticiebis beneficiar saxelmwifoSi mxolod 

imis gamo, rom isini ar arian im saxelmwifos rezidentebi, 

sadac investiciebs abandeben.625 

diskriminaciis klasikuri magaliTia sainvesticio davebis 

saerTaSoriso centris tribunalis mier ganxiluli erT-erTi 

saqme,626 sadac investiciis beneficiarma saxelmwifom daxmare-

ba aRmouCina oTxi didi komerciuli bankidan mxolod sams, 

xolo meoTxes, romelsac mosarCele akontrolebda, dausab-

uTeblad uTxra uari. tribunalma es savsebiT samarTlianad 

CaTvala diskriminaciad.627

diskriminaciis akrZalvis da Tavisufali konkurenciis pirda-

piri kavSiri erTi SexedviT Zneli mosaZebnia, Tumca kvleva 

aCvenebs, rom diskriminaciis yvelaze xSiri gamomwvevi swored 

gazrdili konkurenciaa. rodesac bazarze arsebuli mdgo-

mareoba adgilobrivi kompaniebisaTvis arc ise saxarbieloa 

da ucxoeli investori aSkara da gadamwyvet upiratesobas 

flobs, sakmaod didia saxelmwifos cduneba Caerios Tavisu-

fal konkurenciaSi `Tavisianebis~ sasargeblod. swored aseTi 

624  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.337.
625  Bjorklund, Andrea, K. NAFTA Chapter 11, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.478.
626   Saluka Investment vs. Czech Republic
627   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.392.
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Careva, da erTi mxaris sasargeblo regulaciebis SemoReba 

TavisaTavad gulisxmobs investoris diskriminaciul pirobeb-

Si Cayenebas. diskriminaciis akrZalva sainvesticio samarTlis 

sxva principebisagan mowyvetiT ar arsebobs. ufro piriqiT 

aris, vinaidan erovnuli reJimis da upiratesi xelSewyobis 

reJimis praqtikaSi ganxorcieleba TavisTavad gamoricxavs 

diskriminaciis SesaZleblobas. da piriqiT. diskriminaciis 

akrZalvis gareSe zemoaRniSnuli ori standarti Tavis praq-

tikul daniSnulebas dakargavs.628

9. saerTaSoriso sainvesticio samarTlis principebis 

urTierTkavSiri 

saerTaSoriso sainvesticio samarTlis principebi erTmaneT-

Tan mWidrod arian dakavSirebulni.629 magaliTad, erovnuli 

reJimi gamoricxavs investoris diskriminacias investiciis 

benefeciari saxelmwifos mikuTvnebul fizikur da iuridiul 

pirebTan mimarTebaSi. upiratesi xelSewyobis reJimi axdens 

sxva investorebTan SedarebiT erTi an ramdenime investoris 

uares mdgomareobaSi Cayenebis prevencias. Tanaswori da samar-

Tliani mopyrobis principi gamoricxavs diskriminaciis yvela 

SesaZleblobas. es principebi erTmaneTisagan mowyvetiT, sta-

tikur da gayinul mdgomareobaSi ar arsebobs. isini efeqtur 

dacvas mxolod erTmaneTTan mWidro kavSirSi ganmartebis 

Sedegad uzrunvelyos. magaliTad, Tanaswori da Tavisufali 

mopyrobis standarti Tavis TavSi gulisxmobs diskrimnaciis 

akrZalvas, magram is gacilebiT metia vidre mxolod diskrim-

inaciis akrZalva.630

628   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.244. 
629   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.225.
630   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.191.
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10. sagamonakliso normebi 

saxelmwifoTa umravlesoba gamoricxavs investorisaTvis ga-

rantiebisa da privilegiebis mimniWebeli normebis amoqmede-

bas, Tu saqme exeba nacionalur usafrTxoebas, mSvidobis 

damyarebas saxelmwifos ama Tu im regionSi, marTlwesrigis 

aRdgenas, damnaSaveTa dakavebas da a.S.631

magaliTad, ruseTis kanonmdebloba ucxouri investiciebis 

Sesaxeb (romelic  pirvelad 1991 wels Seiqmna da 1999 wels 

arsebiTi reformireba ganicada), uzrunvelyofs erovnul re-

Jims ruseTSi moqmedi investorebisaTvis, Tumca iqve aRniSnu-

lia, rom federalur kanonmdeblobas aseve SeuZlia daawesos 

gamonaklisebi erovnuli reJimidan, Tu es aucilebelia kon-

stituciuri wesrigis, moralis, janmrTelobis, sxva pirebis 

uflebebisa da intersebis dasacavad an saxelmwifos us-

afrTxoebis uzrunvelsayofad.632

ormxrivi sainvesticio xelSekrulebis latviuri modelis 

mixedviT, investiciebis xelSewyoba ar gulisxmobs saxelmwi-

fos uars miiRos gadamwyveti zomebi, rodesac saqme exeba sa-

jaro wesrigis da marTlwesrigis dacvas saxelmwifoSi, aseve 

adamianebis, florisa da faunis warmoamdgenlebis sicocxli-

sa da janmrTelobis gadarCenas. mTavaria, rom saxelmwifos 

mier miRebuli zomebi iyos adekvaturi, aradiskriminaciuli 

da keTilisindisieri da ar iqnes gamoyenebuli investorisaT-

vis zianis miyenebis gasamarTleblad.633 

ormxrivi sainvesticio xelSekrulebis avstriuli modeli 

gamoricxavs upiratesi xelSewyobis reJimis gamoyenebas, 

rodesac saqme exeba gaeros wesdebiT gaTvaliswinebuli mo-

qmedebebis ganxorcielebas, rac aucilebelia saerTaSoriso 

mSvidobis da usafrTxoebis uzrunvelsayofad. igive wesi mo-

qmedebs, rodesac saqme exeba ekonomikur an sxva gaerTianebaSi 

631   Salacuse, Jeswald; W.  The Law of Investment Treaties, ‘’Oxford University 
Press’’, New-Yokr, 2010, p.342.
632   Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.594. 
633   Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.459.
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wevrobidan gamomdinare valdebulebis Sesrulebas,634 romlis 

ZaliTac saxelmwifo am gaerTianebis monawile mxareebisaT-

vis specialuri samarTlebrivi reJimis Seqmnazea pasuxismge-

beli.635 ormxrivi sainvesticio xelSekrulebebi xSirac Sei-

caven zemoaRniSnulis msgavs, e.w. REIO636 gamonaklisebs, rac 

gamoricxavs ormxrivi sainvesticio xelSekrulebiT gaTval-

iswinebuli upiratesi xelSewyobis reJimisa da Tanaswori da 

samarTliani mopyrobis reJimis gavrcelebas iseT SemTxveve-

bze, rodesac saxelmwifo sxva saxelmwifos investorebisaT-

vis privilegiebis miniWebas ekonomikuri TanamSromlobis re-

gionaluri organizaciis formatSi Tanxmdeba.637 

amerikuli samarTali638 gamoricxavs saxelmwifos pasux-

ismgeblobas investoris zianisaTvis an nebismieri sxva dan-

aklisisaTvis, Tu es gamowveulia saxelmwifos mxridan iseTi 

regulirebebis SemoRebiT, rac aucilebelia kriminalisagan 

sazogadoebis dasacavad, exeba dabegvris reJimis globalu-

rad Secvlas, ar aris diskriminaciuli da mimarTuli konkre-

tuli investoris interesebis sawinaaRmdegod.639

upiratesi xelSewyobis reJimis da erovnuli reJimis Sesaxeb 

634  magaliTis saxiT modelis teqstSi pirdapir aris dasaxelebuli ev-

rokavSiris wevroba.

635   es norma doqtrinaSi moixsenieba, rogorc Regional Economic In-
tegreation Clause—REIO Clause. am daTqmaze yuradRebis gamaxvileba da ev-

rokavSirze pirdapiri miTiTeba emsaxureba gaugebrobis Tavidan acile-

bas. Ormxrivi sainvesticio xelSekrulebis meore mxares, romelTanac 

avstria gaaformebs aseT xelSekruelbas, ar unda gauCndes iluzia, rom 

misi fizikuri da iuridiuli pirebi isargebleben imave privilegiebiT 

riTic evrokavSiris wevri sxva saxelmwifoebis moqalaqeebi da iurid-

iuli pirebi kavSiris SigniT dadgenili erTgvarovani samarTlebrivi 

reJimis mixedviT sargebloben. Reinisch, August; Austria, in: Brown, Chsester; 
(Editor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University 
Press’’, Oxford, 2013, p.27.
636   Regional Economic Integration Organizations-REIO. 
637  Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.675.
638   The US Restatement on Foreign Relations Law.
639  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.13.
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daTqmebi universaluri gamoyenebisaTvis ar aris rekomendi-

rebuli. amitom ormxrivi sainvesticio xelSekrulebebi arc 

Tu iSviaTad Seicavs im gamonaklis SemTxvevebze miTiTebas, 

rodesac investors ar aqvs am standartebze miTiTebis ufle-

ba. pirveli da yvelaze gavrcelebuli gamonaklisi es aris 

sagadasaxado samarTlis sfero. xSirad ormxrivi sainvesti-

cio xelSekrulebebi pirdapir miuTiTebs, rom isini ar vr-

celdeba im uflebebis dacvaze, romlebic ormagi dabegvris 

Tavidan acilebis Sesaxeb xelSekrulebebidan an zogadadad 

sagadasaxado kanonmdeblobidan gamomdinareobs. meore da 

aranakleb mniSvnelovani gamonaklisi (rogorc ukve aRiniS-

na) gulisxmobs upiratesi xelSewyobis reJimis im uflebebze 

gavrcelebis gamoricxvas, romlebsac Tavisfali vaWrobis 

zonis, Tavisufali ekonomikuri zonis, an bazarze integra-

ciis xelSemwyobi sxva samarTlebrivi da ekonomikuri reJime-

bi iTvaliswinebs. rogorc wesi, am zonebs konkretuli mizani 

da daniSnuleba aqvT, rac maT specifiurobas ganapirobebs. 

amitom wevri saxelmwifoebi gamoricxaven am specifiuri 

uflebebisa da garantiebis gavrcelebas yvela investorze, 

romelsac saqmianobis sferos gaTvaliswinebiT SeiZleba ms-

gavs samarTlebriv reJimebTan Sexeba saerTod ar hqondes. ase-

Ti ekonomikuri wesrigis Semqmneli xelSekrulebiT saxelmwi-

foebi xSirad miznad isaxaven sxva xelSemkvreli saxelmwifos 

pirebisaTvis sagdasaxado, sabaJo da sxva privilegiebis ormx-

rivobis safuZvelze miniWebas. amitom logikuria, rom upira-

tesi xeSewyobis reJimis elastiuri formulis gamoyenebiT mas 

ar surdes am privilegiebis ganurCevlad yvela investorze 

gavrceleba.640 upiratesi xelSewyobis reJimis gamoyeneba aseve 

gamoricxulia, Tu saqme exeba saxelmwifos mier sxva saxelm-

wifos pirebisaTvis iseTi privilegiebis miniWebas, rac saga-

dasaxado sferoSi mesame saxelmwifosTan ormxrivi SeTanxme-

biT, an am SeTnaxmebis safuZvelze Sida kanonmdeblobiT  aris 

dawesebuli.641

640   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, ‘’Oxford University Press’’, New York, 2010, p.347.
641  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.25.
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sagamonakliso normebis farTod ganmartebam SeiZleba saer-

Tod gaaufasuros ormxrivi sainvesticio xelSekrulebis 

mniSvneloba. amitom aseTi xelSekrulebebi xSirad Seicaven 

sagamonakliso normebis gamoyenebis winapirobebs. magaliTad, 

aweseben saxelmwifos valdebulebas Seatyobinos investors 

da auxsnas Tavisi miznebis Sesaxeb, daakonkretos ra zomebis 

gamoyenebas apirebs, ra intensivobiT da vadiT iqneba es zome-

bi miRebuli da ratom aris aucilebeli maTi miReba.642 inves-

tors ar SeuZlia veto daados aseT zomebs Tu CaTvlis, rom 

isini araadekvaturia, an zedmetia saxelmwifos miznebis mis-

aRwevad, Tumca informaciis winaswar miwodeba qmnis garkveu-

li prognozis, prevenciuli zomebis miRebis SesaZleblobas, 

rac amcirebs investorisaTvis miyenebul SesaZlo zians da 

aZlevs mas Sanss movlenebis moulodneli mimarTulebiT gan-

viTarebisaTvis kargad moemzados. 

saarbitraJo tribunalebis praqtika adasturebs, rom saxelm-

wifoebis ufleba miuTiTon sagamonakliso normebze, absolu-

turi mainc ar aris. arbitrebi miiCneven, rom saxelmwifos 

qmedeba marTlsawinaaRmdego iqneba, Tu mis mier miRebuli 

zomebi ar iyo saWiro saerTaSoriso samarTlis mixedviT, an 

Tu saxelmwifom TviTonve Seuwyo xeli, an ufro metic – 

TviTonve Seqmna is mdgomareoba, romelmac SemdgomSi Care-

vis (da aqedan gamomdinare investoris uflebebis SezRudvis) 

saWiroeba warmoSva.643

642   Salacuse, Jeswald; W.  The Law of Investment Treaties, ̀ Oxford University Press~, 
New-Yokr, 2010, p.343. 
643   Salacuse, Jeswald; W.  The Law of Investment Treaties, ̀ Oxford University Press~, 
New-Yokr, 2010, p.346. 
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G. saerTaSoriso sainvesticio davebis ganxilvisa da 

gadawyvetis specifika 

Characterization of a dispute as a political or legal one 
is an invalid distinction under international law. 

Hersch Lauterpacht

saerTaSoriso davebis politikurad da samarTlebrivad 

dayofa ewinaaRmdegeba saerTaSoriso samarTals

herS lauterpaxti  

1. saerTaSoriso sainvesticio davis gadawyvetis samarT-

lebrivi reJimebi 

a) saerTaSoriso sainvesticio davis gadawyvetis 

gavrcelebuli meqanizmebi

marTlmsajulebis saerTaSoriso sasamarTlom dava ganmarta, 

rogorc `uTnaxmoeba samarTalTan an faqtTan dakavSirebiT 

da konfliqti mxareTa samarTlebriv Sefasebebsa da intere-

sebs Soris~. sarbitraJo tribunalebis umravlesoba emxroba 

am ganmartebas.644

ormxrivi sainvesticio xelSekrulebebis davis gadawyve-

tis maregulirebeli normebi pirobiTad SieZleba sam jgu-

fad davyoT. pirvel jgufSi Semavali normebis formulireba 

maqsimalurad farToa. am dros xelSekruleba exeba `nebism-

ieri sainvesticio davis~ gadawyvetas. aq igulisxmeba rogorc 

ormxrivi sainvesticio xelSekrulebidan, aseve sainvesticio 

kontraqtidan, an saerTaSoriso samarTlidan warmoSobili 

nebismieri dava. meore jgufi aviwrovebs davis gadawyvetis 

maregulirebeli normebis moqmedebis sferos d miuTiTebs, 

rom am normebiT dadgenili wesiT gadawyvetas eqvemdebareba 

dava, romelic warmoiSoba konkretuli ormxrivi sainvesti-

644   disagreement on a point of law or fact, a confl ict of legal views or interests between 
parties. Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment 
Law, Second Edition, `Oxford University Press,~  Oxford, 2012., p.245. 
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cio xelSekrulebidan an saerTaSoriso CveulebiTi samarTli-

dan. ormxrivi sainvesticio xelSekrulebebis nawili iZleva 

mxolod im davebis gadawyvetis SesaZleblobas, rac am konkre-

tuli xelSekrulebidan gamomdinareobs.645

ormxrivi sainvesticio xelSekrulebebis umravlesoba da-

vis gadawyvetis oTx SesaZlo variants aregulirebs: 1. mo-

laparakebebi xelSemkvrel saxelmwifoebs Soris; 2. saarbi-

traJo ganxilva xelSemkvreli saxelmwifoebis monawileobiT; 

3. molaparakebebi investorsa da erT-erT saxelmwifos So-

ris; 4. saarbitraJo ganxilva investorisa da im saxelmwifos 

monawileobiT, romelsac investori ar miekuTvneba.646 savse-

biT realuria movlenaTa iseTi ganviTareba, rodesac erT-

erTi variantis gamoyeneba xels uwyobs sxva davis warmoSo-

bis prevencias an exmareba mxareebs ukve warmoSobili davis 

gadawyvetaSi. magaliTad, Tu saxelmwifoebi molaparakebis 

warmoebis Semdeg mivlen SeTanxmebamde, Tu rogor unda mox-

des ormxrivi sainvesticio xelSekrulebis sadavo muxlebis 

ganmarteba, es Zalian kargi daxmareba iqneba saarbitraJo 

tribunalisaTvis, romelic SeiZleba swored am momentSi ixi-

lavdes davas investorsa da erT-erT xelSemkvrel saxelm-

wifos Soris.647 saxelmwifoebis umravlesoba cdilobs mis 

mier xelmowerili ormxrivi sainvesticio xelSekrulebebis 

davis gadawyvetis muxlebi unificirebuli gaxados. am mxriv 

garkveuli progresi saxezea. magaliTad SeiZleba moviyvanoT 

latvia, romelic sainvesticio saqmianobis da am saqmianobi-

dan warmoSobili davebis regulirebis erT-erT liderad iT-

vleba.648

645  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.38.
646  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.359. 
647  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.360. 
648   Piusa, Linda; The Settlement of Foreign Investment Disputes: An Analysis of the 
Procedural Aspects of Investor-State Dispute Settlement Provisions in Bilateral Invest-
ment Treaties (BITs) Concluded by Latvia, Doctoral Thesis, 2010, p.236. ix. aseve: 
Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on Selected 
Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.425-462.
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ormxrivi sainvesticio xelSekrulebebis davis gadawyvetis 

normebis umravlesoba isea formulirebuli, rom saarbitra-

Jo ganxilvaSi mxolod investori da investiciis beneficiari 

saxelmwifo monawileobs. saxelmwifo, romelsac investo-

ri miekuTvneba da romelic ormxrivi sainvesticio xelSek-

rulebis meore mxarea, davaSi naklebad erTveba. CrdiloeT 

amerikuli Tavisufali vaWrobis xelSekruleba iTvaliswinebs 

am ukanasknelis CarTvas davis gadawyvetaSi konsultaciebis 

gamarTvisa da saxelmwifoebis saboloo poziciis Camoyali-

bebis gziT, Tumca es midgoma saerTaSoriso sainvesticio 

xelSekrulebebis praqtikaSi ufro gamonaklisia, vidre wesi.649

zogjer ormxrivi sainvesticio xelSekruleba da sainvesticio 

kontraqti davis gadawyvetis gansxvavebul proceduras iT-

valiswinebs. magaliTad, Tu investori wamoiwyebs saarbitra-

Jo ganxilvas ormxrivi sainvesticio xelSekrulebis mixedviT, 

xolo sainvesticio kontraqti am dros adgilobriv sasamarT-

loze uTiTebs, maSin SeiZleba movlenebi ise ganviTardes, 

rom ori paraleluri procesi miviRoT.650 aseTi Sedegi ar 

SeiZleba xels aZlevdes romelime mxares, Tu mas davis civi-

lizebuli gziT gadawyveta surs. amitom sainvesticio kon-

traqtis dadebisas aucileblad unda iqnas gaTvaliswinebuli 

is samarTlebrivi reJimi, romelic mxareTa survilis miuxeda-

vad obieqturad arsebobs da romelic aucileblad gavrcel-

deba am konkretul SemTxvevazec. investori, romelmac icis, 

rom saerTaSoriso samarTali ukve adgens konkretul pro-

ceduras davis gadawyvetisaTvis, aRar unda ecados masSi ko-

reqtivebis Setanas. winaaRmdeg SemTxvevaSi is miiRebs droSi 

gawelil da uSedego procedurebs, rac mxolod danakargebsa 

da xarjebs moutans mis bizness. aseTi midgoma ar argebs arc 

saxelmwifos. igi warmoCndeba, rogorc arastabiluri part-

niori, romelic cdilobs saproceso xrikebis gamoyenebiTa 

da bundovani regulirebiT isargeblos da ar iTanamSromlos 

saerTaSoriso saarbitraJo tribunalTan im motiviT, rom 

649  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.37.
650  Diehl, Alexandra; The Core Standard of International Investment Protection, ̀ Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.540. 
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dava misma sasamarTlom unda ganixilos. saxelmwifos mtruli 

damokidebuleba davis sayovelTaod aRiarebuli saSualebebi-

sadmi am saxelmwifos sainvesticio reitingebsa da reputaci-

aze negatiurad aisaxeba. 

davebis gadawyvetis arsebuli modelebis naklovanebebis 

miuxedavad, uaxloes momavalSi investiciebis sferoSi war-

moSobili uTanxmoebebis gadawyvetis axali da universaluri 

meqanizmebis Seqmnas naklebad unda velodoT. gansakuTrebiT 

mas, Semdeg rac sainvesticio davebis centrma gadawyvetile-

baTa gadasinjvis proceduris SemuSavabaze uari Tqva, xolo 

saxelmwifoTa gansxvavebuli poziciebi investirebasTan daka-

vSirebiT sul ufro mwvaved da kontrastulad Cans.651

b) saerTaSoriso sainvesticio davis gadawyveta diploma-

tiuri arxebis gamoyenebiT 

saerTaSoriso sainvesticio samarTlis tradicia gamoricx-

avs investoris mier saxelmwifos winaaRmdeg saerTaSoriso 

samarTlebrivi dacvis saSualebebis gamoyenebis SesaZle-

blobas. amitom nebismieri fizikuri da iuridiuli piri cdi-

lobs gamoiyenos im saxelmwifos mxridan miniWebuli dacva, 

romelsac TviTon miekuTvneba. erT-erT saqmeze652 mudmivmo-

qmedma saerTaSoriso sasamarTlom653 miuTiTa, rom nebismieri 

saxelmwifos fundamenturi uflebaa daicvas Tavisi reziden-

ti fizikuri da iuridiuli pirebi sxva saxelmwifos mxridan 

saerTaSoriso samarTlis darRvevis Sedegad miyenebuli zian-

isagan. aseTi SemTxvevaze diplomatiuri arxebiT reagirebis, 

an saerTaSoriso sasamarTlosaTvis mimarTvis gziT saxelm-

wifo erTi mxriv, asrulebs Tavis umTavres funqcias da icavs 

masTan politkur-samarTlebriv kavSirSi myof pirebs, xolo 

meore mxriv, uzrunvelyofs saerTaSoriso wesrigs, ebrZ-

vis ra saerTaSoriso samarTlis darRvevas. diplomatiuri 

651   Markret, Lars; The Crucial Question of Future Investment Treaties, in: Bungen-
berg, Marc; Griebel, Jörn; Hindelang, Steffen; (Editors) International Investment 
Law and EU Law; Special Issue: European Yearbook of International Economic Law, 
’’Springer,’’ Heidelberg, 2011, p.170.
652   Mavrmommatis Palestina Concessions Case
653  The Permanent Court of International Justice (PCIJ).
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arxebis gamoyenebiT investoris dacvas Tavisi winapirobebi 

aqvs. investori unda miekuTvnebodes im saxelmwifos, rom-

lisganac iTxovs dacvas da amowuruli unda hqondes samar-

Tlebrivi dacvis saSualebebi im saxelmwifoSi, sadac inves-

ticiebia ganTavsebuli.654 amasTan, arc imis uaryofa SeiZleba, 

rom diplomatiuri dacvis saSualebebis gamoyeneba mTlianad 

aris damokidebuli im saxelmwifos nebaze, romelsac inves-

torma aseTi dacvisaTvis mimarTa. saxelmwifos valdebulebas 

da Sesabamisad investoris moTxovnis uflebas diplomatiuri 

zomebis gamoyenebasTan dakavSirebiT saerTaSoriso samarT-

lis Tanamedrove doqtrina da praqtika ar aRiarebs.655

zogadi da sayovelTaod aRiarebuli principis Tanaxmad, sax-

elmwifos SeuZlia diplomatiuri dacva mianiWos Tavis subi-

eqts sxva saxelmwifosgan misi interesebis dacvis mizniT. am 

SemTxvevaSi sam ZiriTad winapirobas gamoyofen. 1. adgili 

unda hqondes ucxoelis samarTlebrivi statusis momwesrige-

beli normebis darRvevas. 2. fizikuri an iuridiuli piri, 

visi uflebac Seilaxa, unda miekuTvnebodes saxelmwifos, ro-

melic mas diplomatiur dacvas aniWebs. (unda iyos misi moqa-

laqe). 3. am pirs amowuruli unda hqondes saxelmwifos SigniT 

uflebebis dacvis yvela saSualeba da SesaZlebloba. saerTa-

Soriso sasamarTlos praqtikis gaTvaliswinebiT, diplomati-

uri dacvis miniWebisaTvis mxolod moqalaqeoba ar aris sak-

marisi. aucilebelia pirsa da saxelmwifos Soris intensiuri 

da realuri kavSirebis656 arseboba. magaliTad, saerTaSoriso 

sasamarTlom ar CaTvala sakmarisad lixtenSteinsa da mis mo-

qalaqes Soris arsebuli kavSiri, vinaidan am ukanasknels mo-

qalaqeoba axali miRebuli hqonda. aseve problemuria ormagi 

moqalaqeobis SemTxveva, gansakuTrebiT Tu pirs aqvs im ori 

saxelmwifos moqalaqeoba, romelTagan erTi mis uflebebs ar-

Rvevs, xolo meore diplomatiur dacvas aniWebs. analogiuri 

654  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.232. 
655    International Court of Jusitce (ICJ) in Barcelona Tarction Case Dolzer, Rudolf; 
Schreuer, Christoph; Principles of International Investment Law, Second Edition, `Ox-
ford University Press,~  Oxford, 2012., p.233.
656  genuine connection, effective link
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mdgomareoba SeiZleba Seiqmnas transnacionalur kompaniebT-

an mimarTebaSic, vinaidan saqmianobis specifikidan gamomdin-

are erT romelime saxelmwifosTan maTi realuri da aqtiuri 

kavSiris dadgena Znelia.657

davis gadawyvetis es forma araprognozirebadobisa da ara-

sakmarisi regulirebis gamo efeqturad ar iTvleba.658 diplo-

matiuri arxebis gamoyeneba investorisaTvis mouqneli da bun-

dovani persepqtivaa. investors sWirdeba kargi kontaqtebi 

Tavisive saxelmwifos politikur da diplomatiur wreebTan, 

raTa Tavisi problemebiT saxelmwifos daintereseba SeZlos. 

es arc ise advilia. am dros biznesi iqceva xolme saxelmwifos 

mxridan politikuri mizanSewonilobiT TamaSis obieqtad. 

meore mxriv, saerTaSoriso CveulebiTi samarTlis normebis 

gaTvaliswinebiT saxelmwifoebi sTxoven `Tavis~ fizikur 

Tu iuridiul pirebs, rom maT bolomde amowuron investi-

ciis beneficiar saxelmwifoSi davis gadawyvetis Sida proce-

durebSi warmatebis miRwevis Sansi. es Sida procedurebi arc 

Tu iSviaTad wlebis ganmavlobaSi grZeldeba. investors ar 

aqvs garantia, rom diplomatiuri dacvis bundovani perspeq-

tiva mas Tavisi miznebis miRwevaSi daexmareba.659 

mas Semdeg, rac investiciebis sferoSi arsebuli uTanx-

moebebis gadawyveta samxedro gziT iSviaTobad iqca, davis 

gadawyvetis diplomatiurma gzebma dakarga Tavisi praqti-

kuli mniSvneloba. am SemTxvevaSi, maqsimumi, rac saxelmwifos 

SeuZlia gaakeTos aris is, rom gamoxatos protesti an in-

vestoris saxeliT TviTon mimarTos saerTaSoriso sasamarT-

los meore saxelmwifos winaaRmdeg. praqtika adasturebs, 

rom saxelmwifoebi sul ufro naklebad irCeven problemis 

aseTi gziT gadawyvetas. amitom davis gadawyvetis saukeTeso 

saSualebas isev saerTaSoriso wesebis mixedviT formirebuli 

saarbitraJo tribunali warmoadgens.660 arsebuli praqtikis 

657  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.21-22
658  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.24. 
659   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and inter-
pretation, `Oxford University Press~, New York, 2010, p.428.
660  . Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University 
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gaTvaliswinebiT mas alternativa jerjerobiT ar gaaCnia. 

c) saerTaSoriso sainvesticio dava adgilobriv sasamarT-

loSi

investiciis benficiari saxelmwifos adgilobrivi sasamarT-

lo sainvesticio davis gadawyvetis erT-erTi SesaZlo vari-

antia, Tumca es varianti sul ufro xSirad xdeba intensiuri 

kritikis obieqti. investori verasdros iqneba darwmunebu-

li, rom im saxelmwifos sasamarTlo, romelsac igi edaveba, 

bolomde miukerZoebeli da samarTliani iqneba mis mimarT. 

xSirad investoris ukmayofilebisa da aqedan warmoSobili 

davis mizezi TviT im saxelmwifos kanonmdeblobaa, romelic 

mopasuxed unda gamovides. cxadia, sasamarTlos ar SeuZlia 

imsjelos `Tavisive~ kanonebis mizanSewonilobasa da samar-

Tlianobaze, es misi kompetenciis sferos scildeba. ufro 

metic, adgilobrivi sasamarTlo ubralod valdebulia Tavisi 

gadawyvetilebis dasabuTeba swored im normebze daamyaros, 

romelic investors misi uflebebis darRvevis umTavres 

gamomwvev mizezad miaCnia. kidev erTi problema, romelic ad-

gilobriv sasamarTlos SeiZleba hqondes, aris saxelmwifoe-

bis mxridan imunitetze661 miTiTebis SesaZlebloba. im SemTx-

vevaSic ki, roca saxelmwifo SezRduli imunitetis momxrea, 

gamoricxuli ar aris rom man uari Tqvas ucxo an `Tavisive~ 

sasamarTlos iurisdiqciaze.662

praqtika adasturebs rom saerTaSoriso sainvesticio davis 

gadawyvetis saSualebad sasamarTlos arCeva gacilebiT did 

riskebs Seicavs, vidre saboloo gadawyvetilebis gamotanis 

arbitraJisaTvis mindoba. msoflioSi moqmedi marTlwesrige-

bidan mxolod mcire nawils SeuZlia xmamaRla ganacxados, 

rom misi sasamarTlo adgilobrivi mTvarobis gavlenebisa-

gan mlTianad Tavisufalia. praqtika aseve adasturebs, rom 

Press~, New-Yokr, 2010, p.359. 
661  dawvrilebiT saxelmwifos imunitetis Sesaxeb ix. cercvaZe, giorgi; 

saxelmwifos imunitetis samarTlebrivi problemebi, `marTlmsajuleba 

da kanoni~ N5, 2006.  
662   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.235-236. 
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damoukidebeli sasamarTlos pirobebSic ki, mosamarTleebi, 

romlebic mopasuxe saxelmwifos moqalaqeebi arian, mainc mik-

erZoebulad moqmedeben,  miuxedavad imisa, rom maTze aranai-

ri zewola gadawyvetilebis gamotanisas ar fiqsirdeba xolme. 

aRniSnulis kargi magaliTia misisipeli mosamarTleebis saqmi-

anoba, romlebsac CrdiloeT amerikuli Tavisufali vaWrobis 

xelSekrulebis Sesabamisad gadawyvetilebis miReba mouwiaT. 

mesame da aranakleb mniSvnelovani faqtori, rac sasamarTlos 

dvis gadawyvetisaTvis arasasurvel organod warmoaCens, es 

aris mosamarTleTa kvalifikaciis dabali done saerTaSoriso 

sainvesticio davebis specifikasTan mimarTebaSi. im gamonak-

lis SemTxvevaSic ki, roca mosamarTle kargad flobs saer-

TaSoriso samarTlis normebis interpretaciis teqnikas, Sida 

saproceso samarTalSi arsebuli formaluri barierebi xSirad 

zRudavs am teqnikis praqtikulad gamoyenebis SesaZleblobas. 

gawelili da xSirad biurokratiuli saproceso normebi mar-

Tlmsajulebas efeqturi muSaobis Sanss ar utovebs.663 

zogjer ormxrivi sainvesticio xelSekruleba da sainvesti-

cio kontraqti iTvaliswinebs davis gadawyetis gansxvavebul 

samarTlebriv reJimebs. ase moxda, frang investorsa da ar-

gentinis erT-erT provincias Soris warmoSobil davaSi.664 

miuxedavad imisa, rom koncesiis kontraqti Seicavda erTm-

niSvnelovan miTiTebas argentinis sasamarTloze, investorma 

mimarTa sainvesticio davebis saerTaSoriso centrs. centris 

wesebiT dakompleqtebulma tribunalma daadgina, rom inves-

tors ar ezRudeba ufleba mimarTos dacvis saerTaSoriso sa-

Sualebebs, Tu irRveva ormxrivi sainvesticio xelSekrulebis 

ZaliT misTvis garantirebuli uflebebi, Tumca aqve isic 

unda aRiniSnos, rom sxvadasxva saqmeze arbitrTa mosazrebe-

bebi araerTgvarovania.665

663  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.358. 
664   Hochtief vs. Argentina
665  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.499.
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d) saerTaSoriso sainvesticio davis gadawyveta arbitra-

Jis mier 

(1) saerTaSoriso sainvesticio davis arbitraJis mier 

gadawyvetis SesaZlo variantebi

ormxrivi sainvesticio xelSekrulebebi xSirad iTvaliswinebs 

saarbitraJo ganxilvis or SesaZlo variants: saarbitraJo 

ganxilva investorsa da investiciis beneficiar saxelmwifoe-

bs Soris da arbitraJi am xelSekrulebis monawile  saxelmwi-

foebs Soris xelSekrulebis gamoyenebasTan da ganmartebas-

Tan dakavSirebiT. sainvesticio davebis saerTaSoriso cen-

tris praqtika adasturebs, rom orive maTgani avtonomiur 

samarTlebriv reJimad iTvleba da ar SeiZleba erTs meoreze 

gavlena hqondes. swored es daadgina saarbitraJo tribu-

nalma erT-erT saqmze666 rodesac perum wamoiwyo saarbitraJo 

ganxilva Ciles winaaRmdeg, (romelsac am konkretul SemTx-

vevaSi investori miekuTvneboda) da Sesabamisad moiTxova, rom 

sainvesticio davebis saerTaSoriso centris egidiT moqmed 

tribunals SeeCerebina ganxilva saxelmwifoebs Soris davis 

dasrulebamde. aRsaniSnavia, rom mas Semdeg, rac tribunalma 

uari Tqva ganxilvis SeCerebaze, saxelmwifos Soris dawyebu-

li saarbitraJo ganxilvis gagrZelebis iniciativa perus aRar 

gamouCenia.667 

investorsa da saxelmwifos Soris davis gadawyvetis meqa-

nizmebis ganviTarebam saxelmwifoTa Soris samarTlebrivi 

konfliqtis warmoSobis albaToba minimumade daiyvana. saer-

TaSoriso samarTlis or suverenul subieqts Soris davis 

ganxilva saarbitraJo tribunalebis mier gacilebiT iSviaTi 

movlenaa, vidre investorisa da saxelmwifos samarTlebrivi 

dapirispireba.668  

666  Luchetti vs. Peru
667   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.234. 
668   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.420.
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(a) dava saxelmwifoebs Soris 

saxelmwifoebs Soris davis arbitraJis wesiT gadawyvetis 

istoria 1794 wlis aSS-isa da didi britaneTis saerTaSor-

iso xelSekrulebiT iwyeba. msoflios istoriaSi pirvelad 

swored am xelSekrulebam daadgina, rom saxelmwifoebs Soris 

konfliqtis niadagze warmoSobili uTanxmoeba neitraluri 

profesionalebis saboloo gadawyvetilebiT unda dasrule-

buliyo.669

ormxrivi sainvesticio xelSekrulebebis umravlesoba iTval-

iswinebs xelSemkvrel saxelmwifoebs Soris davis gadawyvetis 

proceduras mxolod im SemTxvevaSi, Tu es xelSekrulebis 

ganmartebas da misi normebis praqtikaSi gamoyenebas exe-

ba, Tumca aseve SesaZlebelia, rom xelSekruleba saxelmwi-

foebs Soris davis procedurul da materialur aspeqtebs 

gacilebiT farTodac aregulirebdes. nebismier SemTxvevaSi 

iTvleba, rom saxelmwifoebs Soris davis ormxrivi sainves-

ticio xelSekrulebiT regulirebis areali gacilebiT ufro 

viwroa, vidre investorsa da investiciis beneficiar saxelm-

wifos Soris urTierTobis garkvevis SemTxvevaSi.670 saxelmwi-

foebs Soris davis drosac gamoiyeneba strandartuli daTq-

ma, romlis Tanaxmadac mxareebi Seecdebian keTilsindisierad 

moilaparakon ormxrivi sainevsticio xelSekrulebiT winas-

war gansazRvrul, an SemdgomSi dadgenil gonivrul vadaSi. 

Tu molaparakeba uSedegod dasruldeba, dava gadawydeba ar-

bitraJis mier mxareTa SeTanxmebiT dadgenili wesiT.671 Sei-

Zleba amas calke aRniSvna arc sWirdebodes, Tumca ormxrivi 

sainvesticio xelSekrulebebi xSirad adgens, rom arbitraJis 

gadawyvetileba saboloo da savaldebulo iqneba mxareebisaT-

vis.672

669   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.362.
670  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.499.
671   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.500.
672   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
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magaliTad, ormxrivi sainvesticio xelSekrulebis rusu-

li modelis Tanaxmad, am xelSekrulebis gamoyenebasTan da 

ganmartebasTan dakavSirebiT warmoSobili dava unda gadawydes 

molaparakebis gziT eqvsi Tvis vadaSi. Tu vada uSedegod gava, 

maSin mxareebi mimarTaven ad hoc saarbitraJo ganxilvas. sami 

arbitrisagan Semdgari kolegiis or wevrs ori Tvis vadaSi 

irCeven modave saxelmwifoebi, xolo mesames irCevs arCeu-

li ori arbitri modave saxelmwifoebis TanxmobiT, am oris 

arCevidan erTi Tvis ganmavlobaSi. Tavmjdomare arbitri ar 

unda iyos modave saxelmwifoebis moqalaqe. Tu saarbitraJo 

kolegiis dakompleqteba ver xerxdeba zemoaRniSnuli wesiT 

da vadebSi, erT-erTi mxaris moTxovniT arbitrebs daniSnavs 

marTlmsajulebis saerTaSoriso sasamarTlos Tavmjdomare. 

Tu Tavmjdomare erT-erTi modave saxelmwifos moqalaqea an 

arsebobs sxva mizezi ris gamoc mas ar SeuZlia am funqciebis 

Sesruleba, daniSvnis valdebuleba Tavmjdomaris moadgileze 

gadadis. Tu moadgilec ar an ver niSnavs arbitrebs, maSin ar-

bitrebs daniSnavs marTlmsajulebis saerTaSoriso sasamarT-

los uxucesi wevri, romelsac ar aqvs politikuri, samarT-

lebrivi Tu sxva saxis kavSiri modave saxelmwifoebTan, ramac 

SeiZleba interesTa konfliqti gamoiwvios. TiToeuli mxare 

faravs mis mier daniSnuli arbitris honorars, xolo Tavmj-

domaris honorari ifareba Tanabrad mxareebis mier, garda im 

SemTxvevisa, rodesac tribunali xarjebis gadaxdis sxva wess 

daadgens. gadawyvetileba sabolooa da savaldebuloa Seasas-

ruleblad mxareebisaTvis. saproceso sakiTxebis gadawyvetis 

ufleba mTlianad aqvs miniWebuli saarbitraJo tribunals.673 

ormxrivi sainvesticio xelSekrulebis Cinuri modeli iTval-

iswinebs am xelSekrulebis ganmartebasTan dakavSirebuli da-

vis diplomatiuri arxebis gamoyenebiT gadawyvetas. Tu dip-

lomatebis mcdeloba eqvsi Tvis ganmavlobaSi uSedegod das-

ruldeba, maSin mxareebi uzrunvelyofen ad hoc saarbitraJo 

ganxilvis organizebas. arbitraJis gadawyvetileba saboloo 

da savaldebuloa. rac Seexeba xarjebs, orive mxare ixdis mis 

tation, `Oxford University Press~, New York, 2010, p.503. 
673  Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.617.
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mier daniSnuli arbitris honorars, xolo Tavmjdomaris hon-

orari da sxva xarjebi nawildeba Tanabrad modave saxelmwi-

foebs Soris.674  

ormxrivi sainvesticio xelSekrulebis germanuli modeli sak-

maod originalurad awesrigebs saxelmwifoebs Soris xelSek-

rulebis intepretaciasTan dakavSirebul davas. es modeli ar 

adgens molaparakebisaTvis konkretul vadas, da Tvlis rom 

mxareebma unda izrunon arsebuli uTanxmoebis molapara-

kebis gziT amowurvaze, `ramdenadac es SesaZlebelia~. Tu es 

mcdeloba uSedego aRmoCndeba, maSin davas gadawyevts sami 

wevrisagan Semdgari saarbitraJo tribunali. mxareebi valde-

bulni arian ori Tvis vadaSi uzrunvelyon tribunalis ori 

wevris daniSnvna. xolo Tavmjdomare unda dainiSnos sami Tvis 

vadaSi im momentidan, rodesac erTma mxarem meores davis ar-

bitraJis gziT gadawyvetis survilis Sesaxeb Seatyobina. Tu 

am wesiT ver moxdeba tribunalis dakompleqteba da mxareTa 

Soris raime sxva SeTanxmeba ar arsebobs, nebismier mxares Seu-

Zlia arbitrebis daniSvna sTxovos marTlmsajulebis saer-

TaSoriso sasamarTlos prezidents, an vice prezidents (Tu 

prezidenti erTerTi modave saxlemwifos moqalaqea an raime 

sxva mizeziT ar SeuZlia am uflebamosilebis ganxorcieleba). 

Tu vice-prezidentsac igive, an sxva mizezebis gamo ar Seu-

Zlia daexmaros mxareebs, maSin arbitrebis daniSvnas sTxoven 

sasamarTlos uxuces wevrs, romelic romelime modave sax-

elmwifosTan politkur da samarTlebriv kavSirSi ar iqne-

ba. aseTi wesiT dakompleqtebuli tribunali gadawyvetile-

bas iRebs xmaTa umravlesobiT. gadawyvetileba mxareebisaT-

vis sabolooa da savaldebuloa Sesasruleblad. saproceso 

sakiTxebs saarbitraJo tribunali TviTonve gansazRvravs. 

TiToeuli mxare anazRaurebs mis mier daniSnuli arbitris 

honorars. Tavmjdomaris honorars da sxva xarjebs mxareebi 

Tanabarwilad aanazRaureben, garda im SemTxvevisa, rodesac 

tribunali xarjebis ganawilebis sxva wess adgens.675 

674  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.170.
675  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
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ormxrivi sainvesticio xelSekrulebis franguli modelis 

Tanaxmad, saxelmwifoebs Soris xelSekrulebis interpreta-

ciasTan dakavSirebiT warmoSobili dava SeiZleba gadawydes 

diplomatiuri arxebis gamoyenebiT warmoebuli molapara-

kebebis Sedegad. Tu molaparakeba eqvsi Tvis ganmavlobaSi 

Sedegs ar gamoiRebs, maSin mxareebi mimarTaven arbitraJs. ar-

bitraJis dakompleqtebisa da mis mier gadawyvetilebis gamo-

tanis wesi ormxrivi sainvesticio xelSekrulebiT detalu-

rad aris mowesrigebuli.676 davis monawile mxareebi niSnaven 

TiTo arbitrs, romlebic Tavis mxriv irCeven Tavmjdomares. 

es ukanaskneli mesame saxelmwifos moqalaqe unda iyos (anu 

ar unda hqondes politikur samarTlebrivi kavSiri davis 

monawile romelime saxelmwifosTan) Tu arbitrebis daniSvnis 

procedura or TveSi ver dasruldeba, maSin nebismier mxares 

SeuZlia gaeros generalur mdivans saarbitraJo kolegiis da-

kompleqtebis TxovniT mimarTos.677

britanuli modeli aseve iTvaliswinebs saxelmwifoebs So-

ris davis ad hoc arbitraJis mier ganxilvas da am SemTxvevSic 

daxmarebas marTlmsajulebis saerTaSoriso sasamarTlos 

Tavmjdomares, mis moadgiles, an ukidures SemTxvevaSi wevrs 

sTxovs.678

(b) dava investorsa da saxelmwifos Soris

ruseTis federaciis 1999 wlis kanoni ucxouri investiciebis 

Sesaxeb investorsa da saxelmwifos Soris davis gadawyvetis 

meqanizmad arbitraJs ar iTvaliswinebs.679 ormxrivi sainvesti-

ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.314-315.
676   Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.284.
677   Benifatemi, Yas; von Walter, Andre; France, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.286.
678   Brown, Chester; Sheppard, Audley; United Kingdom, in: Brown, Chsester; (Edi-
tor); Commentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, 
Oxford, 2013, p.746.
679   Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
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cio xelSekrulebis rusuli modelis davis gadawyvetis mux-

li gansakuTrebiT sainteresoa. aq aRniSnulia, rom investors 

SeuZlia sakuTari survilisamebr mimarTos investiciis bene-

ficiari saxelmwifos kompetentur saarbitraJo (igulisxmeba 

saxelmwifo saarbitraJo sasamrTlo) sasamarTlos, moiTxo-

vos ad hoc saarbitraJo ganxilvis organizeba UNCITRAL we-
sebis Sesabamisad, mimarTos sainvesticio davebis saerTaSor-

iso centrs uSualod, an gamoiyenos vaSingtonis konvenciiT 

gavTvaliswinebuli e.w. damatebiTi procedura.680 formuli-

reba interess iwvevs imdenad, ramdenadac ruseTi jer kidev 

ar aris vaSingtonis konvenciis wevri da Sesabamisad centri-

sadmi mimarTvis praqtikuli ganxorcieleba Znelad warmosad-

genia. 

ormxrivi sainvesticio xelSekrulebis Cinuri modeli davis 

gadawyvetis kombinirebul variants iTvaliswinebs. kerZod, 

investorsa da saxelmwifos Soris davis warmoSobis SemTxveva-

Si mxareebi Seecdebian eqvsi Tvis ganmavlobaSi keTilsindisi-

erad moilaparakon. molaparakebis warumateblad dasrulebi-

sas investors SeuZlia airCios saqmis warmoeba investiciis 

beneficiari saxelmwifos sasamarTloSi, an mimarTos sainves-

ticio davebis saerTaSoriso centrs. nebismier SemTxvevaSi 

miRebuli gadawyvetileba sabolooa mxareebisaTvis. isini 

iReben valdebulebas, rom Seasruleben am gadawyvetilebas.681 

Cinur-Sveicaruli ormxrivi sainvesticio xelSekruleba in-

vestors aniWebs arCevanis uflebas davis warmoSobisas mimar-

Tos sainvesticio davebis saerTaSoriso centrs, an moiTxo-

vos saarbitraJo ganxilva UNCITRAL reglamentiT dadgenili 

wesiT. adgilobrivi sasamarTlosaTvis mimarTvis ufleba Sez-

Ruduli ar aris. mxares aseve aqvs ufleba Secvalos Tavis 

gadawyvetileba adgilobrivi sasamarTlosaTvis mimarTvasTan 

dakavSirebiT, gamoitanos sarCeli sasamarTlodan da gamoiy-

lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.595.
680   Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.614.
681   Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.172.
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enos davis ganxilvis saarbitraJo wesi. saxelmwifos ar Seu-

Zlia miuTiTos imunitetze, an daeyrdnos im faqts, rom inves-

tors ukve aunazRaurda ziani `Tavisi~ saxelmwifos Sesabamisi 

organos mier, an/da sainvesticio riskebis dazRvevis xelSek-

rulebiT dadgenili wesiT. saarbitraJo ganxilvis mimdinare-

obisas arcerTi xelSemkvreli mxare ar mimarTavs diplomati-

ur arxebs problemis mosagvareblad. mxareebi daemorCilebi-

an da Seasruleben arbitraJis mier miRebul gadawyvetilebas. 

gadawyvetileba unda aRsruldes dauyovnebliv, saxelmwifos 

mier Sida kanonmdeblobiT dadgenili wesiT.682

(2) arbitraJi – saerTaSoriso sainvesticio davis gadawyve-

tis yvelaze popularuli saSualeba 

doqtrinaSi xSirad uTiTeben davis arbitraJis mier gadawyve-

tis ramdenime dadebiT mxareze. upirveles yovlisa, es aris 

arbitrebis miukerZoebloba, maTi neitraliteti mxaree-

bis mimarT da damoukidebloba, rac iZleva imis garantias, 

rom saqme marTlac obieqturad gadawydeba. amave, dros mxa-

reebs TviTon eZlevaT saSualeba SearCion arbitrebi, gaiT-

valiswinon maTi kompetencia da gamocdileba konkretuli 

davis specifikasTan dakavSirebiT. mesame da erT-erTi um-

niSvnelovanesi maxasiaTebelia konfindencialuroba, rac 

gansakuTrebiT izidavs saxelmwifoebs, romlebsac naklebad 

surT, rom investorebTan maTi davis detalebi masobrivi in-

formaciis saSualebebis msjelobis sagani gaxdes. aseTi sce-

nari saxelmwifos reputaciaze sxva potenciuri Tu moqmedi 

investorebis TvalSi kargad ar aisaxeba.683 adamianis ufleba-

Ta saerTaSoriso samarTali saxelmwifoebs akisrebs valdeb-

ulebas sajaro gaxadon is saproceso dokumentebi, romlebic 

piris uflebebs exeba, Tumca saerTaSoriso samarTlis norma, 

romelic saxelmwifoebs daavaldebulebda sainvesticio dav-

ebis gadawyvetasTan dakavSirebuli dokumentebis gamWvir-

682   Schmid, Michael; Switzerland, in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.688.
683   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.449. 
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valobas, ar arsebobs.684 aq mxolod imis damateba SeiZleba, 

rom aseTi norma saeWvoa rom ZalaSi Sevides da saxelmwifoTa 

saerTaSoriso Tanamegobrobam misi sanqcionireba moaxdinos. 

saarbitraJo proceduris mimzidvelobis erT-erTi umniS-

vnelovanesi gansazRvreli swored is aris, rom ganxilva kon-

fidencialuria da mxareebs zedmeti xmauris Tavidan acileba 

SeuZliaT. Tu es informacia mainc unda gasajarovdes, maSin 

saxelmwifoebma SeiZleba saerTod dakargon davis civlize-

buli gziT mogvarebis survili da interesi. ase rom Tema Za-

lian safrTxilo da delikaturia da masze mxolod adamia-

nis uflebebis, sajaroobis da gamWvirvalobis interesebidan 

gamomdinare msjeloba ar SeiZleba.  

arbitraJis gadawyvetilebebi (garda gamonaklisi SemTx-

vevebisa) sabolooa da eqvemdebareba aRsrulebas. apelaciis 

gamoricxva orive mxares aZlevs SesaZleblobas maqsimalurad 

gamoiyenon arbitraJis mier Tanabrad miniWebuli saproceso 

uflebebi da Sedegic gacilebiT martivad da droulad mi-

iRon, vidre es marTlmsajulebis organoebisaTvis mimarTvis 

SemTxvevaSi dadgeboda. aranaklebi mniSvneloba aqvs imasac, 

rom am dros davaSi ar erTveba is saxelmwifo, romelsac in-

vestori miekuTvneba.685 ori an meti saxelmwifos davaSi CarT-

vis gamoricxva TavisTavad aacilebs mxareebs da ara mxolod 

maT saxelmwifoebs Soris konfliqtis warmoSobisa da misi 

gaRrmavebis perspeqtivas. investorisa da investiciis bene-

ficiari saxelmwifos pirispir datovebiT sainvesticio ar-

bitraJi gamoricxavs arsebuli davisaTvis politikuri elf-

eris miniWebis safrTxes, rac erTi mxriv, aZlevs mxareebs sa-

Sualebas marTlac profesiul doneze gadawyviton arsebuli 

uTanxmoeba, xolo meore mxriv, aneitralebs politikuri pro-

vokatorebis interess da mcdelobas gamoiyenon dava Tavian-

Ti saarCevno Tu sxva intrigebisaTvis. vaSingtonis konvenciis 

684   Sackmann, Carolin, Julia; Transparenz im Völkerrechtilichen Investitionsshieds-
verfahren, Gewährleistungen der ICSID Konvention, der UNCITRAL-Schiedsregeln 
sowie völker-und unionsrechtliche Maßgaben, Schriften, zur Europäischen Integration 
und Internationalen Wirtschaftsordnung, ‘’Nomos’’, Baden-Baden, 2012, s.240.
685   Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.449. 
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norma, romelic gamoricxavs gadawyvetilebis gamoqveynebas 

orive mxaris Tanxmobis gareSe, provokaciebis prevenciis 

erT-erTi saukeTeso gamovlinebaa.686

investorebis mier saxelmwifoebis winaaRmdeg arbitraJSi 

saqmis warmoeba `samarTlebriv biznesad~ (legal entrepreneur-
ship) iqca, miuxedavad imisa, es dava Cveulebrivi sainvesticio 

xelSekrulebidan gamomdinareobs, Tu ormxriv saerTaSoriso 

sainvesticio xelSekrulebas efuZneba.687 amgvarad, sainves-

ticio davebisaTvis (da ara mxolod maTTvis) arbitraJi da-

vis gadawyvetis yvelaze gavrcelebul saSualebad Camoyali-

bda. misi erT-erTi yvelaze mTavari dadebiTi Tviseba (garda 

ukve aRniSnulisa) mxareebis mier procesis kontrolis maRal 

xarisxs gulisxmobs, rac yvela sxva tradiciul scenarSi 

(saerTaSoriso an lokaluri sasamarTlo) gamoricxulia.688 

politikuri neitraliteti da arsebuli uTnaxmoebis pro-

fesiul doneze mogvareba arbitraJs investorebisa da sax-

elmwifos mxridan aRiarebis mopovebaSi daexmara. orive mxare 

(rogorc investori, aseve saxelmwifo) arbitraJze arCevanis 

gakeTebisas sakuTari interesebiT xelmZRvanelobs. investo-

ri Tavidan icilebs misTvis bundovan, gaugebar da alogikur 

marTlmsajulebas. rac Seexeba saxelmwifos, igi arbitraJze 

TanxmobiT adasturebs sainvesticio davebis civilizebuli 

gziT gadawyvetisadmi mzaobas da amave dros Tavs icavs sxva 

saxelmwifos mxridan diplomatiuri zewolisagan.689 

sainvesticio davebis arbitraJis mier ganxilvis tenden-

cia saTaves saerTaSoriso komerciuli arbitraJidan iRebs. 

msoflioSi aRiarebuli mudmivmoqmedi arbitraJebi: saerTa-

Soriso savaWro palata, londonis saerTaSoriso saarbitra-

686  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.451. 
687   Spiermann, Ole; Applicable law, in: Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
‘’Oxford University Press,’’ 2008, p.90.
688  Mistelis, Loukas, A. Award as an Investment: The Value of an Arbitral Award or the 
Cost of Non-Enforcement, in: ICSID Review, Foreign Investment Law Journal, Volume 
28, N1, Spring, 2013, p.65
689  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.236.  
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Jo sasamarTlo, stokholmis saarbitraJo instituti aseve 

ixilaven sainvesticio davebs, Tumca maTi moqmedebis samar-

Tlebrivi safuZveli aris ara vaSingtonis 1965 wlis konven-

ciis msgavsi saerTaSoriso xelSekruleba, aramed mxareTa Se-

Tanxmeba. es institutebi Seqmnilia, rogorc kerZo samarTlis 

subieqtebi da saxelmwifoTa globaluri kompromisis Sedegs 

ar warmoadgens.690 komerciuli saarbitraJo ganxilvisagan 

gansxvavebiT, sainvesticio davebis saerTaSoriso centris 

saxeliT moqmedi saarbitraJo tribunalebi aqtiurad iyeneben 

saarTaSoriso sajaro samarTlis normebs. saerTaSoriso sain-

vesticio davis ganmxilveli arbitrebi ar arian SezRuduli 

mxolod kerZosamarTlebrivi kategoriebiT. maT uwevT sax-

elmwifos moqmedebebis, mis mier miRebuli kanonebis, adminis-

traciuli aqtebis Sefaseba da am Sefasebis mixediT konkre-

tuli gadawyvetilebebis miReba,691 rac arbitraJis amocanas 

kidev ufro arTulebs. 

sainvesticio davebis arbitraJis mier gadawyvetaze gavle-

nas axdens ara mxolod saerTaSoriso samarTali, aramed lo-

kaluri saarbitraJo kanonmdeblobac. aRniSnulis saukeTeso 

magaliTia 2011 wels ganxorcielebuli franguli refor-

ma, romelmac SeZlo kidev ufro gaeZlierebina arbitraJis 

dadebiTi mxareebi: kerZo avtonomia, arbitrebis SerCevis da 

proceduruli sakiTxebis gadawyvetaSi monawileoba da a.S. 

reforma aqtiurad daeyrdno arsebul sasamarTlo praqtikas 

da aseve ucxour kanonmdeblobasac. biznesmenebma, advoka-

tebma da arbitrebma dadebiTi Sefaseba misces cvlilebebs. 

mosalodnelia, rom kanonis axali redaqcia parizis, rogorc 

saarbitraJo centris rolis gafarTovebasa da gaZlierebas 

xels kidev ufro Seuwyobs.692

lisabonis SeTanxmebis Semdeg investiciebis regulirebis 

690  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.241.
691   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.237
692  Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Edi-
tors); European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 
2013, p.451.



234

kompetenciis evrokavSiris uflebamosilebebSi gadanacvle-

bam gaurkvevlobebi warmoSva sainvesticio arbitraJis Tval-

sazrisiTac. evrokavSiris wevr qveynebs Soris da wevri qvey-

nebis mier mesame saxelmwifoebTan gaformebuli ormxrivi Tu 

mravalmxrivi sainvesticio xelSekrulebis samarTlebrivi 

bedi garkveuli ar aris. Sesabamisad, aseve bundovania davis 

gadawyvetis momwesrigebeli normebis momavali. sakanonmde-

blo doneze pasuxis ararsebobis gamo ganmartebebi evropis 

marTlmsajulebis sasamarTlos praqtiaSi unda veZioT, Tumca 

2013 wlis zafxulis mdgomareobiT, am sakiTxze sasamarTlos 

pozicia cnobili ar aris.693 rogorc Cans, am SemTxvevaSic 

arbitraJi, rogorc davis gadawyvetis meqanizmi erTaderT 

gamosavlad rCeba, radgan misi ori umniSvnelovanesi dadeb-

iTi Tviseba kvlav ZalaSia. pirveli gulisxmobs arbitraJis, 

rogorc neitraluri struqturis mier davis ganxilvis maqsi-

malur depolitizacias da profesiuli sawyisis wina planze 

wamowevas. meore, es aris yoveli konkretuli SemTxvevisaTvis 

Seqmnili saarbitraJo tribunalis maqsimaluri moqniloba da 

mxareebis moTxovnebTan maqsimaluri Sesabamisoba. amave dros, 

arbitraJi modave subieqtebs utovebs SesaZleblobas dava 

da masTan dakavSirebuli garemoebebi maqsimalurad konfi-

dencialuri gaxadon da amiT xmauri da garTulebebi Tavidan 

aicilon.694 amitom aris, rom ormxrivi sainvesticio xelSek-

rulebebi mTeli msoflios masStabiT aqtiurad mimarTaven 

saarbitraJo institutebs, romlebic sainvesticio davebis 

ganxilvis didi gamocdilebiT gamoirCeva.695

693   Lavranos, Nikolaos; Designing and International Investor-to State Arbitration Sys-
tem After Opinion 1/09, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Com-
mon Commercial Policy after Lisabon; Special Issue: European Yearbook of Interna-
tional Economic Law, ’’Springer,’’ Heidelberg, 2013, p.199 -200.
694  Lavranos, Nikolaos; Designing and International Investor-to State Arbitration Sys-
tem After Opinion 1/09, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Com-
mon Commercial Policy after Lisabon; Special Issue: European Yearbook of Interna-
tional Economic Law, ’’Springer,’’ Heidelberg, 2013, 201.
695  Lavranos, Nikolaos; Designing and International Investor-to State Arbitration Sys-
tem After Opinion 1/09, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Com-
mon Commercial Policy after Lisabon; Special Issue: European Yearbook of Internatio-
nal Economic Law, ’’Springer,’’ Heidelberg, 2013, p.202.
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2013 wlisaTvis ukve cnobilia, rom evrokavSiri aqtiurad 

muSaobs kanadasTan, indoeTTan da singapurTan gasaformebel 

savaWro xelSekrulebebSi davis gadawyvetis momwesrigebeli 

normebis CarTvaze. ivaraudeba, rom am SemTxvevaSic arCevani 

arbitraJze iqneba gakeTebuli. evrokavSiris mzardi roli in-

vesticiebis regulirebis saqmeSi bolo wlebis ganmavlobaSi 

intensiuri debatebis sagnad aris qceuli.696

(3) sainvesticio davis arbitraJis mier ganxilvis uaryofi-

Ti mxareebi

Being an arbitrator means being part of a service industry.
One of the basic rules of that industry is that if 

one is remunerated for a service, 
one has to account for it. 

Albert Jan van den Berg
Interntational Arbitrator and Caunsel 

iyo arbitri - niSnavs iyo servisis industriis nawili.

servisis industris fundamenturi wesia, rom Tu vinmes 

fuls uxdian servisSi, am ukanasknelis valdebulebaa 

Caabaros Sesabamisi angariSi.

albert ian van den bergi

saerTaSoriso arbitri da advokati  

(a) problemis arsi 

sainvesticio davis arbitraJis wesiT gadawyvetas sakmaod bev-

ri kritikosi hyavs. negatiuri Sefasebebi vrceldeba saarbi-

traJo tribunalebis mier miRebul gadawyvetilebebze. skep-

tikosebi miiCneven, rom am gadawyvetilebebis dasabuTebulo-

696  Hindelang, Steffen; The Autonomy of the European Legal Order, Eu Constitutional 
Limits to Investor State Arbitation on the Basis of Future EU Investment Related Agree-
ments, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Common Commercial 
Policy after Lisabon; Special Issue: European Yearbook of International Economic Law, 
’’Springer,’’ Heidelberg, 2013, p.187.
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bis xarisxi da maTi damajerebloba kritikas ver uZlebs. sau-

bari arbitraJis moqnilobaze, efeqturobaze da a.S. Tavidan 

ver agvacilebs realurad arsebul naklovanebebs. upirveles 

yovelisa, aRniSnaven arsebuli praqtikis araerTgvarovnebas, 

asimetriulobas da urTierTsawinaaRmdego gadawyvetilebebs, 

romelic erTiani standartis arsebobis mtkicebis SesaZle-

blobas ar iZleva.697

sainvesticio davebis arbitraJis mier gadawyveta intensiuri 

kritikis sagania. kritikosebs ar moswonT gadawyvetilebis 

miRebis gamWvirvalobis dabali done, miiCneva, rom am mxriv 

procesis konfidencialuroba gamoricxavs gamWvirvalobas. 

garda amisa, xSiria pretenziebi imasTan dakavSirebiTac, rom 

arbitrebis umravelsobas aqvs garkveuli winaswarganwyoba 

saxelmwifos sawinaaRmdegod da investoris sasargeblod. 

xSirad arbitrebi sulac ar arian iseTi damoukidebelni, ro-

gorc es mxareebs an sxva dainteresebul pirebs warmoudge-

niaT. saxelmwifoTa umravlesoba aseve Civis, rom arbitrebis 

mier miRebuli gadawyvetilebebi xSirad ararelevanturia da 

zedmetad iWreba maT suverenul uflebebSi, rac principu-

lad ar Sedis arbitrebis kompetenciaSi. am da sxva motivebiT, 

orma saxelmwifom boliviam (2007) da ekvadorma (2010) datova 

vaSingtonis konvencia da amiT uari uTxra sainvesticio dav-

ebis saerTaSoriso centrs ganexila davebi am saxelmwifoebis 

monawileobiT.698

(b) dro da xarjebi 

stereotipi, romlis Tanaxmadac, arbitraJi gacilebiT efeq-

turi, swrafi da ekonomiuri meqanizmia, nel-nela msxvrevas 

ganicdis. ukanaskneli tendenciebi aCvenebs, rom saarbitraJo 

ganxilvis zemoaRniSnuli maxasiaTeblebi mxareebze da maT 

mier SerCeul arbitrebze sul ufro damokidebuli xdeba. 

697  Saldarriaga, Andrea; Investment Awards and the Rules of Interpretation of the 
Vienna Convention: Making Room for Improvement, in: ICSID Review, Foreign Invest-
ment Law Journal, Volume 28, N1, Spring, 2013, p.197.
698  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.15. 
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magaliTad, rodesac arbitri mosarCels aZlevs eqvsTvian 

vadas Tavisi poziciis warmosadgenad, avtomaturad igulisx-

meba, rom mopasuxes aseve unda hqondes igve vada, rac im mo-

mentidan aiTvleba, roca mopasuxis mier mosarCelis poziciis 

miReba dadasturdeba. aseve xSiria SemTxvevebi, rodesac 2012 

wlis noemberSi mxareebi Tanxmdebian rom davas ganixilaven 

2016 wlis dekemberSi.699 sainvesticio (da ara mxolod) arbi-

traJis erT-erTi gamoCenili praqtikosis albert ian van den 

bergis zemoaRniSnuli citata kidev erTxel adasturebs, rom 

midgomebi arsebiTad Seicvala. globaluri integraciis daC-

qareba da axali urTierTobebis damyareba axal davebs warmo-

Sobs, Tumca praqtikosebis raodenoba igive siswrafiT ar iz-

rdeba. transnacionaluri biznesi yovelTvis konservatulia 

da standartulad iRebs gadawyvetilebas cnobili, gamocdi-

li da didi praqtikis mqone profesionalebis sasargeblod. 

am ukanasknelTa raodenoba ki mravalmilioniani davebis ricx-

vis proporciuli ar aris. faqtobrivad, saerTaSoriso ko-

merciuli arbitraJis da sainvesticio arbitraJis sferoSi 

arbitrebad da mxareTa warmomadgnlebad ZiriTadad erTi 

da igive saxeebi gvevlinebian. Seqmnili mdgomareoba imdenad 

tvirTavs maT samuSao ganrigs, rom ukeTesi gamosavalis moZe-

bna ubralod SeuZlebeli xdeba. vinaidan mosarCels da mopa-

suxes mxolod konkretuli arbitri Tu advokati sWirdebaT, 

xolo isini erTad mxolod ramdenime wlis Semdeg arian Tavi-

sufalni, rogorc wesi, mxareebi dacdas amjobineben. 

profesionali arbitrebi da advokatebi xSirad Seqmnil arc 

Tu saxarbielo mdgomareobas erTmaneTs abraleben xolme.700

699  Van Den Berg, Albert, Jan; Time and Costs: Issues and Initiatives from an 
Arbitrator’s Perspective, in: ICSID Review, Foreign Investment Law Journal, Volume 
28, N1, Spring, 2013, p.218.
700   2013 wlis 20 ivniss TbilisSi gamarTul konferenciaze, msoflio 

saarbitraJo sazogadoebis erTerTma gamorCeulma wevrma, arbitrma 

joni viderma (Johny Veeder QC), xumrobiT aRniSna, rom xSirad is iZule-

bulia daTanxmdes orive mxaris advokatebis mier SemoTavazebul 

grafiks, vinaidan es qalbatonebi da batonebi weliwadSi erT dResac ki 

ver pouloben iseTs, romelic orivesTvis misaRebi iqneba. amave dros 

isini miiCneven, rom arbitrebi isedac valdebulni arian am mxriv mx-

areTa warmoamdgenlebs `damorCildnen~. am xumrobaSi aris simarTlis 
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rac Seexeba xarjebs, movusminoT isev albert ian van den bergs: 

`rodesac xarjebze vsaubrobT, SeiZleba minimum sami magali-

Tis moyvana, rac naTlad dagvanaxebs saarbitraJo xarjebis 

anazRaurebis arc Tu saxarbielo suraTs: 1. mxaris mier daniS-

nulma erTma arbitrma dawera 300 gverdiani gadawyvetilebis 

80%. danarCeni 20% ekuTvnis Tavmjdomares. sabolood ise 

xdeba, rom meore arbitri, romelsac gadawyvetilebis weraSi 

aranairi wvlili ar Seutania, saaTobriv anazRaurebas pirve-

lis Tanasworad iRebs. 2. mxaris mier daniSnuli arbitrebi 

erTad sxedan kolegiaSi, Tumca xdeba ise, rom erTerTi maT-

ganis mier gamoweril invoisSi miTiTebuli Tanxa samjer aRe-

mateba kolegis mier moTxovnil honorars; 3. zogjer ramden-

ime saqmeze paralelurad momuSave arbitris mier wardgenili 

saaTobrivi anazRaurebis invoisidan Cans, rom garkveuli pe-

riodi is dReSi 24 saaTze mets muSaobda~.701 

es faqtebi saarbitraJo sazgadoebis gamorCeul wevrebs arc 

Tu saxarbielo mdgomareobaSi ayenebs. 

van den bergs gamosavlad miaCnia arbitrebisaTvis gankuTvnili 

biujetis detaluri gawera. sasurvelia, biujeti moicavdes 

arbitrebis mier daxarjuli an dasaxarji drois minimalur da 

maqsimalur zRvars. Semdeg es biujeti egzavnebaT mxareebs da 

saboloo minimumi da maqsimumi sakmaod daZabuli molaparake-

bebis Sedegad Tanxmdeba. magaliTad, mxareebma erT-erT davaze, 

sadac davis sagani milion evros aRemateboda, gadaWarbebu-

lad miiCnies mtkicebulebebis Seswavlis etapisaTvis gawer-

ili Tanxebi da dro. maT erToblivad daafqsires pozicia, 

rom ar apirebdnen mtkicebulebebisaTvis raimes damatebas, ar 

warmoadgendnen mowme- eqspertebis daskvnebs, ar moiTxovdnen 

maT dakiTxvas da a.S; xolo dasakiTxi mowmeebis raodenoba 

ar iqneboda didi. arbitrebi iZulebulni gaxdnen SeecvalaT 

biujeti mxareebis moTxovnis Sesabamisad. biujeti mxareebs 

marcvali. es exeba gansakuTrebiT im arbitrebs, vinc ufro xSirad mx-

areTa mier iniSnebian da gacilebiT metad arian damokidebulni maTze, 

vidre Tavmjdomare, romlis avtoriteti da damoukideblobis xarisxi 

iSviaTad aris saarbitraJo kolegiis danarCeni wevrebis Tanaswori. 

701  Van Den Berg, Albert, Jan; Time and Costs: Issues and Initiatives from an Arbitra-
tor’s Perspective, in: ICSID Review, Foreign Investment Law Journal, Volume 28, N1, 
Spring, 2013, p.219.
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aZlevs imis gacnobierebis SesaZleblobas, Tu raSi ixarjeba 

maTi fuli da gacilebiT komfortulia maTTvis, vidre arbi-

tris mier siurprizis saxiT gamogzavnili invoisi, saidanac 

racionaluri daskvnebis gamotana xSirad Zneldeba.702 

kidev erTi gamosavali anazRaurebis dasabuTebulad gansaz-

RvrisaTvis SeiZleba arbitrebis mer ganxilvebze realurad 

gatarebuli drois (da ara maT mier calmxrivad gansazRvru-

li virtualuri drois) zusti gamoTvla iyos. Tu saaTobrivi 

anazRaurebis tarifi SeTanxmebulia, amis Semdeg gadasaxdeli 

Tanxis dadgena elementaruli ariTmetikis saqmea. drois aT-

vlis meqanizmi SeiZleba SemuSavebul iqnes saarbitraJo in-

stitutis mier programuli uzrunvelyofis saxiT, romelzec 

veb gverdis meSveobiT wvdomis ufleba eqneba yvela arbitrs, 

vinc davas am konkretuli institutis saxeliT ganixilavs. 

es gaamartivebs drois aTvlis meqanizmis gamoyenebas glo-

baluri qselis meSveobiT, miuxedavad imisa, Tu sad imyofeba 

konkretuli arbitri da sad mimdinareobs ganxilvis esa Tu 

is stadia.703

van den bergi mxareebis winaSe arbitrebis angariSvaldeb-

ulebis regulirebis SesaZleblobas sam ZiriTad mimarTule-

baSi da maTi kombinirebulad gamoyenebis aucileblobaSi xe-

davs. 1. arbitrebma unda Secvalon pasiuri pozicia ganxil-

vebis Catarebis grafikis SedgenasTan mimarTebaSi. 2. maT unda 

Seadginon biujeti da principebis doneze mainc SeaTanxmon 

mxareebTan da maT warmomadgenlebTan. 3. awarmoon drois 

zusti aRricxva da amasTan dakavSirebiT Sesabamisi angariSi 

gaugzavnon mudmivmoqmed saarbitraJo dawesebulebas.704 Tu 

saqme gvaqvs e.w. ad hoc saarbitraJo ganxilvasTan, gaxarjuli 

drois Sesaxeb angariSis gagzavna upriani iqneba uSualod mxa-

702   Van Den Berg, Albert, Jan; Time and Costs: Issues and Initiatives from an Arbitra-
tor’s Perspective, in: ICSID Review, Foreign Investment Law Journal, Volume 28, N1, 
Spring, 2013, p.219.
703 Van Den Berg, Albert, Jan; Time and Costs: Issues and Initiatives from an Arbitra-
tor’s Perspective, in: ICSID Review, Foreign Investment Law Journal, Volume 28, N1, 
Spring, 2013, p.220.
704   Van Den Berg, Albert, Jan; Time and Costs: Issues and Initiatives from an Arbitra-
tor’s Perspective, in: ICSID Review, Foreign Investment Law Journal, Volume 28, N1, 
Spring, 2013, p.220.
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reebisaTvis. 

(4) mxareTa Tanxmoba davis arbitraJis mier ganxilvaze

saerTaSoriso CveulebiTi samarTlis aRiarebuli prinicipis 

Tanaxmad, dacvis saerTaSoriso samarTlebrivi meqanizmebis 

gamoyeneba maSin xdeba, rodesac Sida kanonmdeblobiT gaT-

valiswinebuli uflebis dacvis yvela SesaZlebloba mTlianad 

aris amowuruli. aRniSnulis sapirispirod, Tanxmoba arbi-

traJze avtomaturad gulisxmobs mxareTa mier neitraluri 

forumis arCevas, rac TavisTavad gamoricxavs raime sxva pro-

ceduris, rogorc saarbitraJo ganxilvis winapirobis gamoy-

enebas.705

mxareTa Tanxmoba sainvesticio arbitraJis mier samarTlebri-

vi Sedegebis warmoSobisaTvis aucilebeli elementia. igulisx-

meba, rom investori nebismier SemTxvevaSi dainteresebulia 

saxelmwifosTan arsebuli davis miukerZoebeli gadawyvetiT. 

rac Seexeba saxelmwifos, sainvesticio samarTlis doqtrina 

da praqtika saxelmwifos mxridan Tanxmobis gamoxatvis sam 

ZiriTad variants icnobs: (1) investorebs SeuZliaT sainves-

ticio kontraqtebSi gaiTvaliswinon saxelmwifosTan warmo-

Sobili potenciuri davis ganxilva konkretuli saarbitraJo 

institutis mier; (2) saxelmwifos SeuZlia Tavisi Tanxmoba ar-

bitraJze mkafiod da araorazrovnad daafiqsiros Tavis Sida 

kanonmdeblobaSi; (3) ormxrivi sainvesticio xelSekrulebiT 

SeiZleba dadgindes, rom sainvesticio davis warmoSobis Sem-

TxvevaSi saxelmwifo upiratesobas mianiWebs konketul saar-

bitraJo dawesebulebas da ara davis gadawyvetis sxva saSu-

alebebs.706 

investorTan miRweuli saarbitraJo SeTnaxmeba SeiZleba dai-

dos, rogorc davis warmoSobamde, aseve mis Semdeg. mxareebi 

Tavisufalni arian im davebis speqtris arCevaSi, romelic 

arbitraJs gadaecema. rogorc wesi, SeTanxmebaTa absolu-

turi umravlesoba uTiTebs `yvela davaze, romelic SeiZle-

705   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.264.
706   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.254. 
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ba warmoSvas xelSekrulebidan gamomdinare~. saarbitraJo 

tribunalebis umravlesoba cdilobs nebismieri saarbitra-

Jo SeTanxmeba farTod ganmartos da sakiTxisadmi formal-

uri midgoma minimumamde daiyvanos. magaliTad, tribunalebi 

uars ar amboben kompetenciaze, Tu arbitraJze sainvesticio 

xelSekrulebis/kontraqtis mxolod erTi nawili uTiTebs. 

arbitrebi cdiloben nebismier garigebas da am garigebaSi Car-

Tul SeTanxmebas Sexedon, rogorc erT mTlianobas da gaiT-

valiswinon mxareTa mier xelSekrulebis dadebisas dasaxuli 

miznebi. tribunalebi aqtiurad iyeneben e.w. `investiciis er-

Tianobis doqtrinas~ romelic pirvelad Camoyalibda slo-

vakeTis winaaRmdeg warmoebul erT-erT saqmeze gamotanil 

gadawyvetilebaSi707 da sxva arbitrebis mierac gaziarebulia.708 

Sida kanonmdeblobaSi gamoxatuli Tanxmobis dadgenisa da 

misi adekvaturi ganmartebis sakiTxi sakmaod bundovani da 

problemuria. zogierT SemTxvevaSi, sakanonmdeblo normis 

formulireba calsaxad miuTiTebs konkretuli saarbitraJo 

institutis sasargeblod davis gadawyvetis sxva saSualebebis 

gamoricxvaze. am SemTxvevaSi problema ar warmoiSoba. 

aseve xSiria SemTxvevebi, rodesac normatiuli aqtis esa Tu 

is norma ar iZleva konkretul pasuxs kiTxvaze, surda Tu ara 

saxelmwifos potenciuri davebis ganxilva arbitraJis mier. 

magaliTad, venesuelis 1999 wlis kanoni investiciebis Ses-

axeb  araerTxel gaxda arbitrebis msjelobis sagani. TiTqmis 

yvela tribunalma erTxmad daadgina, rom kanonis 22-e muxlis 

formulireba ar iZleoda davis arbitraJisaTvis gadacemas-

Tan dakavSirebiT saxelmwifos namdvili nebis dadgenis Sesa-

Zleblobas. praqtikaSi damkvidrebuli SexedulebiT, saxelm-

wifos mxridan Sida kanonmdeblobaSi ganmtkicebuli Tanxmoba 

arbitraJze am saxelmwifos SeTavazebad iTvleba. investors 

am SeTavazebis aqceptireba Sesabamis arbitraJSi davis ganx-

ilvis inicirebis gziT SeuZlia. zogjer sainvesticio kanon-

mdebloba investorebs uwesebs garkveul vadas, romlis gan-

mavlobaSic maT SeuZliaT daafiqsiron Tanxmoba saarbitraJo 

707   CSOB vs. Slovakia
708   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.255. 
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ganxilvaze saTanado (kanoniT zustad dadgenili) formiT.709

ganmartebis saWiroeba da masTan dakavSirebuli problemebi 

aseve warmoiSoba, rodesac ormxriv sainvesticio xelSek-

rulebaSi saxelmwifos mier gamoxatuli Tanxmoba calsaxa da 

erTmniSvnelovani ar aris. am SemTxvevaSic arbitrebi cdi-

loben saxelmwifos obieqturi neba ganmartebis gziT daadgi-

non.710 SedarebiT iSviaTad, magram praqtikaSi mainc gvxvdeba 

mravalmxrivi sainvesticio xelSekrulebebi, romelTa rati-

ficirebac avtomaturad gulisxmobs saarbitraJo ganxilvaze 

saxelmwifos Tanxmobas. aseTi xelSekrulebis magaliTad Sei-

Zleba CaiTvalos CrdiloeTamerikuli Tavisufali vaWrobis 

xelSekruleba.711

praqtikaSi aseve xSiria SemTxvevebi, rodesac mxareebi iTval-

iswineben e.w. `gzajvaredinis msgavs daTqmas~712. es daTqma in-

vestors aniWebs uflebas Tavisi interesebis dacvisaTvis air-

Cios investiciis beneficiari saxelmwifos Sida kanonmdeblo-

ba da sasamarTlo, an mimarTos SeTanxmebiT gaTvaliswinebul 

saarbitraJo dawesebulebas. gakaTebuli arCevani samarT-

lebrivad mboWavia da arCeuli forumis Secvlis, an ganxilvis 

sxvagan gadatanis SesaZleblobas gamoricxavs.713 ormxrivi sa-

investicio xelSekruleba SesaZloa uTiTebdes rogorc davis 

gadawyvetis lokalur (saxelmwifos Sida sasamarTlo) aseve 

saerTaSoriso (magaliTad sainvesticio davebis saerTaSori-

so centri) saSualebebze, Tumca aris SemTxvevebi, (magaliTad 

Cinur-germanuli ormxrivi sainvesticio xelSekruleba) sadac 

miTiTeba orive saSualebaze erTdroulad gvxvdeba.714

ormxrivi sainvesticio xelSekrulebis germanuli modelis 

709  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.257. 
710  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.258. 
711  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.259. 
712  The fork in the road clause
713  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.267. 
714  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.92. 
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Tanaxmad, investors SeuZlia airCios davis gadawyvetis erT-

erTi gza: 1. sainvesticio davebis saerTaSoriso centrisaT-

vis mimarTva. 2. sainvesticio davebis saerTaSoriso centris 

damatebiTi proceduris715 gamoyeneba, Tu ormxrivi sainves-

ticio xelSekrulebis monawile erT-erTi saxelmwifo mainc 

aris vaSingtonis konvenciis xelmomweri. 3. UNCITRAL saarbi-

traJo reglamentis mixedviT, ad hoc arbitraJis wesiT, erTi, 

an sami arbitrisagan Semdgari kolegiis mier davis ganxilva. 

4. davis ganxilva saarbitraJo tribunalis mier, romelic da-

kompleqtebulia saerTaSoriso savaWro palatis, londonis 

saerTaSoriso saarbitraJo sasamarTlos, an stokholmis saa-

rbitraJo institutis wesebis Tanaxmad. 5. mxareTa SeTanxme-

biT gansazRvruli davis ganxilvis nebismieri sxva forma Tu 

saSualeba. saarbitraJo gadawyvetileba saboloo da saval-

debuloa da gasaCivrebas ar eqvemdebareba, garda im SemTx-

vevebisa, vaSingtonis konvenciiT an miTiTebuli mudmivmoq-

medi saarbitraJo dawesebulebebis reglamentebiT aris gaT-

valiswinebuli. saxelmwifo valdebulia Sida kanonmdeblobiT 

dadgenili wesiT aRasrulos gadawyvetileba Tavis terito-

riaze rogorc saboloo da kanonieri gadawyvetileba. erT-

erTi mxaris moTxovniT saarbitraJo ganxilvebi gaimarTeba im 

saxelmwifoSi, romelic aris niu-iorkis 1958 wlis konvenciis 

wevri.716 msgavs debulebebs aseve Seicaven iaponiis mier dade-

buli ormxrivi sainvesticio xelSekrulebebi.717 ormxrivi sa-

investicio xelSekrulebis araformaluri latviuri modeli 

davis gadawyetis SesaZlo organoebad uTiTebs adgilobriv 

sasamarTlos,  sainvesticio davebis saerTSoriso centrs, 

vaSingtonis konvenciiT gaTvaliswinebul damatebiT pro-

ceduras da UNCITRAL reglamentis Tanaxmad, formirebuli 

tribunalis mier gadawyvetilebis gamotanas. arCevanis ufle-

715  Additional Facility. 
716  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.316. 
717  Hamamoto, Shotaro; Nottage, Luke; Japan, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.385.
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ba rCeba investors.718  

moyvanili magaliTebi cxadyofen, rom saxelmwifoebis umrav-

lesoba investorTan potenciuri davis gadawyvetis yvelaze 

misaReb saSualebad swored arbitraJs miiCnevs da Tavis wi-

naswar Tanxmobas am proceduris gamoyenebaze ZiriTadad or-

mxrivi sainvesticio xelSekrulebiT, an sainvesticio kon-

traqtiT gamoxatavs. 

e) saerTaSoriso sainvesticio davis gadawyveta morige-

biT719 

ar arsebobs argumenti, romelic skeptikosebs daarwmunebda, 

rom mediacia ver iqneba iseTive warmatebuli sainvesticio 

davebis gadawyvetaSi, rogoric is sxva sferoebSia. ar arse-

bobs xelisSemSleli faqtori imisTvis, rom saxelmwifoebma 

da investorebma iseve warmatebiT scadon TavinTi uTnaxmoe-

bis mogvareba mediatoris mrgval magidasTan, rogorc amas 

arbitraJis SemTxvevaSi akeTeben.720 

ormxrivi da mravalmxrivi sainvesticio xelSekrulebebisaT-

718  Paparinskis, Martinis; Latvia in: Brown, Chsester; (Editor); Commentaries on 
Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.453.
719   termini `morigeba~ am SemTxvevaSi unda gavigoT, rogorc krebiTi 

gamomxatveli im procesebisa, romlebsac inglisur enaze Conciliation da 

Mediation uwodeben. am or termins da maT Sinaarsobriv datvirTvas So-

ris gansxvavebis povna rTulia. xSirad amboben, rom Conciliator imiT gansx-

vavdeba mediatorisgan, rom misi roli SeTanxmebis variantebis generi-

rebisa da maTi mxareTaTvis SeTavazebis kuTxiT ufro Zlieria vidre 

mediaciis SemTxvevaSi. Tumca samarTlianoba moiTxovs aRiniSnos, rom 

momlaparakeblis aSkarad gamokveTili xelmZRvanelobiT warmarTuli 

procesi SefasebiTi mediacia da ara Conciliation. qarTulad `konsili-

aciis~ gamoyeneba mizanSewonilad ar mimaCnia qarTul enaze misi Sinaar-

sis gamoxatvis saWiroebis ararsebobis gamo. is, rasac zemoaRniSnuli 

inglisuri termini moicavs, Tavisuflad SeiZleba dakvalificirdes ro-

groc mediacia an morigebis mcdeloba mesame neitraluri piris daxmare-

biT. dawvrilebiT terminologiasTan dakavSirebiT ix. cercvaZe, giorgi; 
mediacia – davis gadawyvetis alternatiuli forma (zogadi mimoxilva), 

Tbilisi, ~meridiani~, 2010. 

720   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.365. 
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vis davis gadawyvetis muxlebSi keTilisindisierad molapara-

kebis valdebulebis da am valdebulebis Sesaabamis vadaSi 

ganxorcielebis gaTvaliswineba damkvidrebul praqtikad iT-

vleba. rogorc wesi, aseTi xelSekrulebebi mxareebs mouwode-

ben keTilsindisierad scadon molaparakeba neitraluri mesa-

me piris daxmarebiT, an mis gareSe da Tu gansazRruli vadis 

ganmavlobaSi sadavo sakiTxebis amowurva ver moxerxda, mxa-

reebs SeuZliaT mimarTon arbitraJs an adgilobriv sasamarT-

los (imis mixedviT, Tu rogoria davis gadawyvetis muxlis 

an misi nawilis Sinaarsi).721 keTilsindisierad molaparakebis 

valdebulebis arbitraJis an sasamarTlosaTvis mimarTvis wi-

napirobad gadaqcevas tribunalebi arerTgavrovnad afaseben. 

arbitrebis nawili detalurad swavlobs, Seasrules Tu ara 

mxareebma es valdebuleba da mxolod amis Semdeg iZleva pa-

suxs sakuTar kompetenciaze. meore nawils ki miaCnia, rom misi 

uflebamosileba mxareebis mier molaparakebis keTilsindisi-

erad warmoebis valdebulebaze ar aris damokidebuli. ro-

gorc wesi, molaparakebis vadad eqvs Tves gansazRvraven 

xolme.722

ormxrivi sainvesticio xelSekrulebis germanuli modeli 

pirdapir miuTiTebs sainvesticio davebis saerTaSoriso cen-

trze, rogorc investorsa da saxelmwifos Soris warmoSobi-

li davis `konsiliaciis~ gziT gadawyvetis saSulebaze. norma 

dispoziciurad aris formulirebuli da `konsiliaciis~ pro-

cedura mxareebisaTvis SeTavazebulia molaparakebis gziT 

davis gadawyvetis erT-erT da ara erTaderT variantad.723

aseve xSiria SemTxvevebi, rodesac arbitraJi da morigebis pro-

cedura erTi normis saxiT aris Camoyalibebuli.724 imis gamo, 

rom arbitraJi gacilebiT formaluria da nebismier dros 

721   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.268. 
722  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.269. 
723  Dolzer, Rudolf; Kim, Yun-I; Germany in: Brown, Chsester; (Editor); Commentar-
ies on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, 
p.316.
724  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.237. 
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aris SesaZlebeli misi Canacvleba morigebis procedurebiT, 

kiTxva, Tu romeli gamoiyeneba pirvelad, moklebulia praq-

tikul mniSvnelobas. savsebiT SesaZlebelia ukve dawyebuli 

saarbitraJo ganxilvis Canacvleba an Sevseba mediaciiT (ARB-
MED) an davis alternatiuli gadawyvetis sxva saSualebiT Tu 

arbitrebi da mxareebi, amis aucileblobas dainaxaven.   

2. sainvesticio davebis ganxilvis yvelaze msxvili cen-

trebi 

a) sainvesticio davebis saerTaSoriso centri 

sainvesticio davebis efeqturad gadawyvetis gziT investici-

ebisaTvis xelsayreli ekonomikuri garemos Seqmna sainves-

ticio davebis saerTaSoriso centris funqciaa. centri pa-

suxismgebelia arbitrebis SerCevis proceduraze, maT Soris 

informaciisa da dokumentebis gacvlaze. nebismieri tribuna-

li, romelic centris egidiT moqmedebs, sargeblobs mdivnis 

daxmarebiT. mdivani centris mudmivi TanamSromelia da aqvs 

Sesabamisi praqtika da gamocdileba saarbitraJo ganxilvebis 

maRal doneze organizebis TvalsazrisiT. centris general-

uri mdivani meTvalyureobs saqmeebis registraciis da maTi 

ganxilvis proceduras. igi uars ambobs registraciaze, Tu 

aSkarad Cans, rom warmodgenili sarCeli ar akmayofilebs vaS-

ingtonis konvenciiT dadgenil winapirobebs.725 saxelmwifos 

mierTeba konvenciisadmi ar gulisxmobs mis Tanxmobas konkre-

tuli davis sainvesticio davebis saerTaSoris centris mier 

sabolood gadawyvetaze. centris saxeliT moqmedi tribu-

nali absoluturad damoukidebelia sxva saerTaSoriso Tu 

lokalur doneze moqmedi forumebisagan da ar iRebs maTgan 

raime instruqciebs, an savaldebulo ganmartebebs. Pprocedu-

ra, romelsac tribunalebi iyenebs, moqnili formulirebebis 

wyalobiT iZleva SesaZleblobas ganxilva srulfasovnad 

warimarTos maSinac, Tu erT-erTi mxare ar niSnavs arbitrs, 

ar waradgens mtkicebulebebs, ar cxaddeba winaswar SeTanxme-

bul dros gamarTul da misTvis cnobil ganxilvebze da a.S. 

725  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.238
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Tu mxare ar an ver gamoiyenebs arbitris daniSvnis uflebas, 

mis nacvlad amas centri gaakeTebs. Tu ar moxdeba Sesabamisi 

mtkicebulebebis wardgena, arbitraJi gadawyvetilebas gamoi-

tans saqmeSi arsebuli mtkicebulebebis safuZvelze726 da mx-

olod im SemTxvevaSi, Tu darwmundeba, rom mtkicebulebaTa 

wardgenisaTvis mas yvela piroba hqonda.  

centris saxeliT moqmedi tribunalis gadawyvetileba sab-

olooa da Sesasruleblad savaldebuloa mxareebisaTvis. es 

gadawyvetileba gadasinjvas eqvemdebareba mxolod vaSingto-

nis konvenciiT amomwuravad gansazRvrul SemTxvevebSi. 

vaSingtonis konvenciis 51-e muxlis Tanxmad, nebismier mxares 

SeuZlia ganeraluri mdivnisaTvis werilobiTi gancxadebiT 

mimarTvis gziT moiTxovos saarbitraJo gadawyvetilebis 

gadasinjva im faqtebis gamovlenis gamo, romlebic arsebiT 

gavlenas axdenen am gadawyvetilebaze, Tu gadawyvetilebis 

gamotanis momentSi es faqtebi ucnobi iyo saarbitraJo tri-

bunalisa da ganmcxadeblisaTvis da ganmcxadeblis mier am 

faqtis arcodna ar iyo gaufrTxileblobis Sedegi. gancxade-

ba Seitaneba aseTi faqtis gamovlenidan 90 dRis ganmavlobaSi, 

magram ara ugvianes sami wlisa saarbitraJo gadawyvetilebis 

gamotanis dRidan. Txovna gadaecema gadawyvetilebis gamom-

tan saarbitraJo tribunals, Tuki es SesaZleblia. Tu es 

SeuZlebelia, Sedgeba axali tribunali konvenciiT dadgeni-

li wesiT. Tu saarbitraJo tribunali CaTvlis, rom saqmis 

garemoebebi amas moiTxoven, mas SeuZlia SeaCeros saaarbi-

traJo gadawyvetilebis aRsruleba am moTxovnis ganxil-

vamde. Tu ganmcxadebeli Tavis gancxadebaSi moiTxovs saar-

bitraJo gadawyvetilebis aRsrulebis SeCerebas,  tribunalis 

mier aseT SeCerebasTan dakavSirebuli sakiTxebis sabolood 

gadawyvetamde aRsruleba droebiT SeCerdeba. 

imave konvenciis 52-e muxli adgens, rom nebismier mxares 

SeuZlia generaluri mdivnisaTvis werilobiTi gancxadeb-

iT mimarTvis gziT saarbitraJo gadawyvetilebis gauqmeba 

moiTxovos, Tu: a) saarbitraJo tribunali formirebuli iyo 

arasaTanado wesiT; b) sasamarTlom aSkarad gadaaWarba Tavis 

726   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.239. 
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uflebamosilebas; g) adgili hqonda sasamarTlos romlime 

wevris mxridan korufcias; d) adgili hqonda proceduris ar-

sebiT da seriozul darRvevas; e) saarbitraJo gadawyvetileba 

ar Seicavs dasabuTebas, razedac dafuZnebulia gadawyvetile-

ba.727

sainvesticio davebis saerTaSoriso centris gadawyvetilebis 

gauqmeba ganixileba rogorc gansakuTrebuli zoma gansa-

kuTrebul situaciebSi. misi safuZvlebis farTod ganmarteba 

praqtikaSi da doqtrinaSi uaryofiTad aris Sefasebuli.728

sainvesticio davbis saerTaSoriso centris saarbitraJo 

tribunalebis praqtika unikaluria erTi mxriv imiT, rom is 

efuZneba konvenciiT dadgenil saproceso regulirebebs da am 

TvalsazrisiT ar ganicdis raime gavlenas; xolo meore mxriv 

tirbunalebi iyeneben da ganmartaven investiciis beneficiari 

saxelmwifoebis ara mxolod kerZosamarTlebriv, aramed ad-

ministraciuli samarTlis normebsac. amiT isini xels uwyoben 

administraciuli samarTlis sferoSi Taviseburi globaluri 

standartebis Camoyalibebas. efuZnebian SedarebiT samarT-

lebriv kvlevebs da asruleben unikalur rols am mimarTule-

biT erTiani midgomis damkvidrebis saqmeSi.729

1978 wels centris administraciulma sabWom Seqmna e.w. `dam-

atebiTi procedura.~730 proceduris Seqmnis mizania centris 

iurisdiqciis gavrceleba iseT davebze, romelebic vaSingto-

nis konvenciiT gaTvaliswinebul winapirobebs ver akmayofi-

lebs. damatebiTi procedura aseve gulisxmobs saarbitraJo 

ganxilvas specialurad aseTi ganxilvisaTvis SemuSavebuli 

normebis Sesabamisad.731 am proceduris farglebSi saarbitra-

727  konvenciis inglisuri teqsti xelmisawvdomia: https://icsid.worldbank.
org/ICSID/StaticFiles/basicdoc/CRR_English-fi nal.pdf
728  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.142. 
729  Diehl, Alexandra; The Core Standard of International Investment Protection, ̀ Wolt-
ers Kluwer~, Alphen aan den Rijn, 2012, p.541.
730  Additional Facility
731  garda TviT vaSingtonis konvenciis debulebebisa, ICSID arbitraJis 

mimarT aseve gamoiyeneba centris mier SemuSavebuli Semdegi samarTleb-

rivi aqtebi: 1. The rules of procedure for the institution of Concilation and Arbitration 
Proceedings (the Institution rules) 2. The rules of procedure for arbitration proceedings 
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Jo ganxilvis dawyebisaTvis centris generaluri mdivnis spe-

cialuri Tanxmoba aucilebelia, Tu unda Sedges: 1. mediacia 

da arbitraJi sainvesticio davebTan dakavSirebiT, romelic 

ar SeiZleba ICSID arbitraJis mier iqnes ganxiluli imis gamo, 

rom  davaSi monawile saxelmwifo, an is saxelmwifo, romelsac 

mikuTvneba meore mxare (fizikuri an iuridiuli piri) ar aris 

vaSingtonis konvenciis monawile. 2. mediacia da arbitraJi, 

romelzec ver gavrceldeba centris iurisdiqcia imis gamo, 

rom dava ar aris warmoSobili uSualod investiciebTan daka-

vSirebiT. 3. e.w. Fact-fi nding732procedura.733
centris mier ogranizebul saarbitraJo ganxilvasTan dakav-

Sirebuli organizaciuli da proceduruli sakiTxebi tribu-

nalis mier pirvelive sxdomaze wydeba. am dros xdeba mtkiceb-

ulebaTa wardgenis proceduris mxareTa mier axsna-ganmarte-

bebis warmodgenis konkretuli grafikis, Semdgomi sxdomis 

TariRisa da sxva metnaklebad mniSvnelovani sakiTxebis Se-

Tanxmeba. rogorc wesi, zepir ganxilvas win uswrebs weril-

obiTi ganxilva, rodesac mxareebi TavianT poziciebs weri-

lobiT cvlian. mxareTa mier werilobiT wardgenili pozicia 

unda Seicavdes miTiTebas faqtebze, am faqtebis samarTlebriv 

Sefasebebze da mxaris moTxovnas/Sesagebels. Tu mxare apro-

testebs tribunalis iurisdiqcias, arsebiTi ganxilva kompe-

tenciis sakiTxis gadawyvetamde SeCerdeba. rodesac mopasuxe 

werilobiT upasuxebs mosarCeles, iqve unda miuTiTos, rom 

ar eTanxmeba sainvesticio davebis saerTaSoriso centris 

mier davis ganxilvas konkretuli garemoebebis gamo.734 

(the arbitration rules)  3. The Administrative and fi nancial regulations. vaSingtonis 

konvenciis normebis umravlesoba imperatiulia, aq CamoTvlili sami sa-

marTlebrivi aqti ki meti dispoziciurobiT xasiaTdeba. yvela zemoaR-

niSnul samarTlebriv aqtSi Sevida cvlilebebi, romlebic ZalaSia 2003 

wlis 1 ianvridan.  ix., Reed, Lucy; Paulson Jan; Blackaby Nigel,  Guide to ICSID 
arbitration, Kluwer Law International, The Hague/London/New York, 2004, p. 73
732   sityvasityviT niSnavs saqmisaTvis mniSvnelobis mqone garemoebebis 

dadgenas da davis alternatiuli gadawyvetis erT-erTi formaa. 

733  Reed, Lucy; Paulson Jan; Blackaby Nigel,  Guide to ICSID arbitration, Kluwer 
Law International, The Hague/London/New York, 2004, p. 76
734 Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.284.  
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sainvesticio davebis saerTaSoriso centris iurisdiqcia  

ramdenime ZiriTadi kriteriumiT ganisazRvreba: 1. mxareTa 

werilobiTi Tanxmoba. 2. Ratione matierie – investiciis cneba da 

davis kavSiri am cnebasTan. 3. Ratione personae - mxareebi: saxelm-

wifo da investori. 4. Ratione temporis vaSingtonis konvenciis 

savaldebulo Zala rogorc investiciis beneficiari, aseve 

im saxelmwifosaTvis, romelsac investori meikuTvneba.735 Tu 

iurisidiqciis sakiTxi centris sasargeblod gadawydeba, tri-

bunali moismens mxareTa zepir axsna-ganmartebas da saWiroe-

bis SemTxvevaSi dakiTxavs eqspertebsa da mowmeebs. 

sainvesticio davebis ganxilvis specifika, rac masSi saxelm-

wifos monawileobiT aris ganpirobebuli da asee is garmoeba, 

rom sainvesticio davebis saerTaSoriso centri mravalmxrivi 

saerTaSoriso xelSekrulebiT aris dafuZnebuli, am centris 

da misi saxeliT moqmedi tribunalebis saqmianobis gamWvir-

valobis ufor maRal xarisxs ganapirobebs, vidre es magal-

iTad UNCITRAL reglamentis mixedviT analogiuri davebis 

ganxvilisas SeiZleba arsebobdes.736

investiciebis sakiTxis evrokavSiris komptenciaSi gadasvlas-

Tan erTad, dRis wesrigSi dadga evrokaSirisa da sainvesti-

cio davebis saerTaSoriso centris samarTlebrivi kavSiris 

damyarebis aucilebloba, Tumca imisTvis, rom evrokavSi-

ri miuerTdes vaSingtonis konvencias da moxdes konvenciis 

adaptireba, saWiroa 150-mde saxelmwifos Tanxmoba. nebismier 

SemTxvevaSi es iqneba sakmaod xangrZlivi procesi.737 aseve ar 

aris gamoricxuli, rom vaSingtonis konvenciis modifikaciis 

mcdelobas mohyves arasasurveli garTulebebi mTeli rigi 

saxelmwifoebis mxridan, rac sainvesticio davebis saerTa-

735 Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.123.  
736 Sackmann, Carolin, Julia; Transparenz im Völkerrechtilichen Investitionsshieds-
verfahren, Gewährleistungen der ICSID Konvention, der UNCITRAL-Schiedsregeln 
sowie völker-und unionsrechtliche Maßgaben, Schriften, zur Europäischen Integration 
und Internationalen Wirtschaftsordnung, ‘’Nomos’’, Baden-Baden, 2012, s.237
737  Lavranos, Nikolaos; Designing and International Investor-to State Arbitration Sys-
tem After Opinion 1/09, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Com-
mon Commercial Policy after Lisabon; Special Issue: European Yearbook of Interna-
tional Economic Law, ’’Springer,’’ Heidelberg, 2013, p.215.
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Soriso wesrigis arsebuli modelis rRvevas gamoiwvevs. mar-

Talia, modeli srulyofili ar aris da kritikis safuZveli 

namdvilad arsebobs, Tumca isic faqtia, rom igi metnaklebi 

warmatebiT moqmedebs da arc Tu usargebloa investorebisa 

da saxelmwifoebis interesTa balansis misaRwevad. modifi-

kaciis mcdeloba da gansxvavebuli mosazrebebi daangrevs im 

unificirebul sistemas, romlis arsic 150-mde saxelmwifos 

metnaklebad erTanirad esmis. es iqneba TiTqmis gamouswore-

beli negatiuri Sedegi, romlis srul likvidacias SeiZleba 

aTwleulebic ki dasWirdes.  

b) davebis gadawyveta msoflio savaWro organizaciis wese-

biT

msoflio savaWro organizacia cdilobs warmoCindes, rogorc 

yvela Tavisi wevris da ara mxolod ganviTarebuli dasavle-

Tis xelSemwyobi saerTaSoriso struqtura. Aamis saukeTeso 

magaliTia CineTis mier aSS-isa da evrokaSiris winaaRmdeg 

warmoebuli procesebis azielebis sasargeblod damTavreba.738 

es faqti msoflio savaWro organizaciis sicocxlisunariano-

bas da am mimarTulebiT gatarebuli reformebis efeqturo-

bas kidev erTxel adasturebs. davis gadawyvetis struqturis 

mier miRebuli gadawyvetilebebi sakmaod kompleqsurad da 

amomwuravad ganmartaven msoflio savaWro organizaciis mier 

miRebul TiToeul normas da amiT udidesi wvlili SeaqvT 

misi efeqturobis gaumjobesebaSi.739

msoflio savaWro organizaciis davebis gadawyvetis sistemam 

Tavisi praqtikuloba ukve daamtkica. saqmeebis didi nawili 

morigebiT mTavrdeba, an Tavad mxare ambobs uars proceduris 

gagrZelebaze, Tumca es sistema gacilebiT ufro intensiuri 

da gadatvirTulia gansaxilveli saqmeebis raodenobiT, vidre 

738  Krallmann, Andreas; WTO Dispute Settlement: Current Cases, in: Herrmann, 
Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook if International Eco-
nomic Law, ‘’Springer’’, Heidelberg, 2012, p.577.
739   Krallmann, Andreas; WTO Dispute Settlement: Current Cases, in: Herrmann, 
Christoph; Terhechte, Jörg Philipp; (Editors); European Yearbook if International Eco-
nomic Law, ‘’Springer’’, Heidelberg, 2012, 577.
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tarifebsa da vaWrobaze generaluri SeTanxmebis740 farglebSi 

moqmedi misi winamorbedi.741

msoflio savaWro organizaciis formatiT da molaparakebis 

e.w. urugvais raundis Sedegad Seiqmna davebis gadawyvetis Se-

Tanxmeba.742 es SeTanxmeba Sesabamisi danarTiT gaTvaliswineb-

uli xelSekrulebebidan warmoSobil davebze vrceldeba. 

praqtika adasturebs, rom saerTaSorisosamarTlebrivi baza, 

romelic SeiZleba davis gadawyvetisas gamoiyenon, marTlac 

STambeWdavia. davebis gadawyvetis meqanizmi moqmedebas iwyebs 

rogorc wevr saxelmwifoebs Soris uTanxmoebis arsebobisas, 

aseve uSualod msoflio savaWro organizaciis dafuZnebis 

xelSekrulebidan gamomdinare davis SemTxvevaSi.743 danarTSi 

miTiTebuli calkeuli xelSekrulebebiT SeiZleba gaTval-

iswinebuli iyos davis gadawyvetis alternatiuli samar-

Tlebrivi reJimi, Tumca es msoflio savaWro organizaciis 

davebis gadawyvetis SeTanxmebis da am SeTanxmebis Sesabamisad 

Seqmnili meqanizmis ignorirebas ar niSnavs. zogierTi xelSek-

ruleba pirdapir uTiTebs zemoaRniSnul SeTanxmebaze, roca 

saqme davis gadawyvetas exeba.744 davebi kompleqsuria da mx-

olod erTi xelSekrulebidan iSviaTad gamomdinareobs.745

sistemis gamarTul funqcionirebaze pasuxismgebelia davebis 

gadawyvetis organo, romelic davis mimdinareobis da Sede-

gebis Sesaxeb informacias msoflio savaWro organizaciis 

Sesabamis struqturul erTeulebs gadascems. es erTeulebi 

SeTanxmebis proeqtebs amuSaveben. proeqtis savaldebulod 

740   General Agreement on Tariiffs and Trade http://www.wto.org/english/res_e/
booksp_e/agrmntseries2_gatt_e.pdf
741   Jackson, John, H. Foreword, in: Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  
WTO Dispute Settlement Understanding: A Detailed Interpretation, ‘’Kluwer Law Inter-
national’’, The Hague, 2005, p.IX.
742   Dispute Settlement Understanding –DSU. 
743  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.2-3.
744   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Under-
standing: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, p.7
745  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Under-
standing: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, p.7.
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qcevis Semdeg mas davis gadasawyvetad iyeneben. Sesabamisma 

struqturulma erTeulma gadawyvetileba konsensusiT unda 

miiRos.746 faqtobrivad msoflio savaWro organizaciis gen-

eraluri samdivno asrulebs davis gadawyvetis organos fun-

qciebs, rac gaTvaliswinebulia TviT organizaciis ZiriTadi 

xelSekrulebiT.747 

xSirad davis warmoSoba wevri saxelmwifoebis mier msoflio 

savaWro organizaciis farglebSi arsebuli xelSekrulebis 

gansxvavebuli interpretaciis gamo xdeba. davis gadawyvetis 

organo valdebulia swori ganmartebis dasadgenad ̀ interpre-

taciis saerTaSoriso sajaro samarTliT aRiarebul meTo-

debs~ mimarTos. aseT ganmartebaSi igulisxmeba saerTaSoriso 

xelSekrulebebis Sesaxeb venis konvenciis 31-e da 32-e muxle-

bi. am konvenciis dasaxelebulma normebma didi xania moipoves 

aRiareba da isini zogadi saerTaSoriso samarTlis da saerTa-

Soriso CveulebiTi samarTlis ganuyofel nawilad iTvlebian. 

msoflio savaWro organizaciis mesveurebs arc ucdiaT Se-

eqmnaT ganmartebis avtonomiuri reJimi, rac cxadia kiTxvebs 

gaaCenda saerTaSoriso samarTlis erTiani sistemis arsebobis 

TvalsazrisiT. davis gadawyvetis organo ganmartebis damate-

biT meqanizmebs mxolod specialur SemTxvevebSi iyenebs. xSir-

ad universalur kriteriumebTan erTad gasaTvaliswinebelia 

konkretuli saqmis specifika.748 davis gadawyvetis organo 

maqsimalurad cdilobs, rom meqanizmi iyos swrafi, moqnili 

da efeqturi.749 msoflio savaWro organizacia zrunavs, rom 

es meqanizmi saxelmwifoebis mxridan manipulirebisa da ara-

keTilsindisieri qmedebebis waxalisebis asparezad ar iqces. 

saxelmwifoebi valdebulni arian amowuron kompromisisa da 

746   Dispute Settlement Body –DSB. 
747   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.11.
748   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.17-18.
749  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.24.
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davis aRmofxvris yvela resursi da mxolod amis Semdeg mim-

arTon davis gadawyvetis organos. am organos aqvs ufleba 

mosTxovos saxelmwifos am ukanasknelis mier miRebuli zomis 

gauqmeba, Tu miiCnevs, rom igi msoflio savaWro organizaciis 

xelSekrulebebs ar Seesabameba. davis gadawyvetis organos 

mier miRebuli rekomendaciebis implimentacia saxelmwifos 

valdebulebaa.750 

saxelmwifoebi, romlebic mimarTaven msoflio savaWro orga-

nizaciis davis gadawyvetis organos, valdebulni arian daamt-

kicon, rom meore mxaris mier miRebulma zomebma maTi sargeb-

lis gaqroba an misi Semcireba gamoiwvia. organizaciis wesebi 

aseve iTvaliswinebs modave saxelmwifoebis Soris mtkicebis 

tvirTis ganawilebas. 751

saxelmwifo, romelic Tvlis, rom meore saxelmwifosTan 

garkveuli sakiTxebis SeTanxmebis mizniT konsultaciebi 

aucilebelia, valdebulia am saxelmwifos gaugzavnos Sesa-

bamisi Setyobineba da SesTavazos molaparakebebis dawyeba. 

Setyobinebis adresati valdebulia 10 dReSi gasces pasuxi, 

xolo Setyobinebis miRebidan 30 dReSi keTilisindisierad 

daiwyos konstulaciebi meore mxaresTan. Tu Setyobineba upa-

suxod darCeba da adresati saxelmwifo ar moindomebs mo-

laparakebebSi CarTvas, iniciators ufleba aqvs moiTxovos 

davis gadawyvetaze pasuxismgebeli kolegiuri organos752 

formireba. konsultaciebis Sesaxeb Setyobineba unda gaegzav-

nos ara mxolod uSualod adresats, aramed msoflio savaWro 

organizaciis davebis gadawyvetis organosac. SetyobinebaSi 

iniciatorma unda aRweros zomebi, romlis miRebac adresatis 

mier sadavoa, da aseve miuTiTos is samarTlebrivi safuZvle-

bi, romelic misi azriT konsultaciebis da zomebis gauqmebis 

moTxovnas asabuTebs.753

750   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.26-27.
751   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.27.
752   panel. 
753   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Under-
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Tu konsultaciebma, adresatis mier Sesabamisi Setyobinebis 

miRebidan 60 dRis ganmavlobaSi Sedegi ar gamoiRo, inicia-

tors SeuZlia kolegiis formireba moiTxovos. orive mxaris 

Tanxmobis SemTxvevaSi kolegiis Seqmna miTiTebuli vadis gas-

vlamdec SesaZlebelia. gadaudebeli aucileblobis, an mal-

fuWebad produqtebTan dakavSirebuli davis dros dasaSve-

bia molaparakebis vads 20 dRemde Semcireba. vadis uSedegod 

dasruleba iniciators aZlevs uflebas moiTxovos kolegiis 

formireba. saapelacio meqanizmis gamoyenebiT maqsimalurad 

unda daCqardes saboloo zomebis Sesaxeb gadawyvetilebis 

miReba. daCqarebis valdebuleba ekisreba organizaciis davis 

gadawyvetis organos.754

gansakuTrebiT aRsaniSnavia is garemoeba, rom konsulta-

ciebis dros yuradReba unda gamaxvildes ganviTarebadi sax-

elmwifoebis konkretul interesebze da maT problemebze.755 

es `socialuri~ norma, romelic ganviTarebul saxelmwifoebs 

da ara mxolod maT akisrebs valdebulebas rom specialuri 

yuradReba miaqcion ganviTarebadi saxelmwifoebis proble-

mebs, kiTxvebs aCens. bundovania, rogor unda damtkicdes, 

Sesrulda Tu ara yuradRebis gamaxvilebis valdebuleba da 

konkretulad ra moqmedebebi unda Seasrulon davis/konsul-

taciis monawile mxareebma, rom valdebuleba Sesrulebulad 

CaeTvaloT. 

organizaciis wevrebs Soris ukve dawyebul konsultaciebSi 

mesame saxelmwifos CarTva SesaZlebelia, Tu konsutlaciebis 

dawyebis adresati mxare mis pozicias monawileobis aucile-

blobis Sesaxeb dasabuTebulad miiCnevs. Tu mesame wevrs uars 

etyvian ukve dawyebul konstulaciebSi monawileobaze, mas 

SeuZlia moiTxovos axali konsultaciebis dawyeba nebismier 

standing: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, p.37 
-38.
754   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.38.
755  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.38.
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mxaresTan saerTo (zemoaRniSnuli) wesiT.756 mxareTa SeTnaxme-

biT ganxilvebi SeiZleba konfidencialuric iyos. konfiden-

cialuroba am SeTmxvevaSi rogorc uSualod molaparakebebis 

mimdinareobis, aseve misi Sedegebis Sesaxeb informaciis sxva 

wevrebisaTvis an msoflio savaWro organizaciis samdivnosaT-

vis gaziarebis gamoricxvas niSnavs.757 

davis gadawyvetis SeTanxmeba aseve iTvaliswinebs konfliqtis 

alternatiuli gziT mogvarebis saSualebebis gamoyenebas. 

SeTanxmebis me-5 muxli aseT saSualebebad asaxelebs: media-

cias, da kidev or proceduras, romlebic cnobilia, rogorc 

`konsiliacia~758 da e.w. `good offi ces~. 759 aqedan pirveli ori met-

naklebad cnobilia. rac Seexeba good offi ces, am originaluri 

proceduris mizani mxareebis molaparakebis magidasTan mi-

yvanis uzrunvelyofaa. mesame piri sTavazobs maT teqnikur da 

lojistikur uzrunvelyofas, qmnis molaparakebisaTvis xel-

sayrel garemos, magram uSualod molaparakebaSi ar monaw-

ileobs da ar aZlevs mxareebs rCevebs, rekomendaciebs da a.S. 

misi ZiriTadi daniSnuleba molaparakebis sargeblianobaSi 

mxareebis darwmunebaa. msoflio savaWro organizaciis davis 

gadawyvetis SeTanxmebis komentatorebi gansxvavebas aseve xe-

daven mediacias da conciliation Soris. Tu pirveli orientirebu-

lia mxolod molaparakebis xelSewyobaze, meores dros mesame 

neitraluri piri davis gadawyvetis gzebs mxareebs TviTonve 

sTavazobs.760 

konsultaciebis uSedegod dasrulebis SemTxvevaSi mso-is 

756   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.39.
757   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.46.
758   conciliation.
759   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.53.
760   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.54.
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davis gadawyvetis organo valdebulia Seqmnas davis ganmx-

ilveli kolegia, garda im SemTxvevisa, Tu yvela mxare kole-

giis Seqmnaze uars ityvis. kolegiis formirebis moTxovnis 

wardgena werilobiT xdeba. moTxovnaSi aRwerili unda iyos 

konsultaciebi da davis alternatiuli gadawyvetis saSuale-

bebi (Tuki maT gamoyenebas hqonda adgili). aseve aucilebe-

lia miTiTeba im zomebze, romlis gamoyenebasac an romlis 

gamoyenebisagan Tavis Sekavebasac modave saxelmwifo iTxovs. 

mxarem aseve unda daakonkretos samarTlebrivi safuZvlebi, 

rac misi azriT wardgenil moTxovnas asabuTebs.761 or an met 

saxelmwifos Soris warmoSobil sadavo sakiTxebze msjelo-

bisas da normebis ganmartebisas kolegiam mxedvelobaSi unda 

miiRos Sesabamisi saerTaSoriso xelSekrulebis sxva xelmom-

werTa interesebic.762 

kolegiam maqsimalurad unda Seuwyos xeli davis ganxilvis 

grafikis ise Camoyalibebas, rom erTi mxriv mxareebs mieceT 

sakuTari poziciis Tavisuflad da Seuzudavad gamoxatvis 

saSualeba, xolo meore mxriv procesi maqsimalurad Sem-

Widrovebul vadebSi efeqturi zomebis miRebis gziT dasrul-

des.763 davis ganxilvis procesSi kolegias SeuZlia moiTxovos 

saqmis gadawyvetisaTvis saWiro informacia rogorc wveri 

saxelmwifoebisagan, asve misi calkeuli organoebisagan da am 

saxelmwifos mikuTvnebuli fizikuri da iuridiuli pirebisa-

gan. kolegias aseve aqvs konfidencialuri informaciis gam-

JRavnebis moTxovnis ufleba im pirobiT, rom es informacia 

ar gaxdeba sajaro da gamoyenebuli iqneba mxolod arsebuli 

davis gadawyvetis mizniT. kolegias SeuZlia sTxovos aRiare-

bul da avtoritetul eqspertebs maTi profesiuli daskvnis 

wardgena saqmisaTvis mniSvnelovani faqtebisa da garemoebebis 

761  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.57.
762   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.99.
763   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.143
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SefasebasTan dakavSirebiT.764

kolegia, Tavis daskvnas765 gadascems davis gadawyvetis or-

ganos. organo valdebulia ar miiRos766 daskvna, sanam yvela 

mxares ar miecema saSualeba gamoTqvas sakuTari azri. azris 

gamoTqmis Semdeg moxseneba miRebuli iqneba, Tu mxareebi kon-

sensusiT ar SeTanxmdnen, rom aseTi miReba aucilebeli ar 

aris, an Tu erT-erTi mxare ar Seatyobinebs davis gadawyvetis 

organos, rom apelacias apirebs. saapelacio ganxilvis das-

rulebamde daskvnis miReba ar moxdeba.767

mudmivi saapelacio organo iqmneba davis gadawyvetis organos 

mier da Sedgeba Svidi wevrisagan. konkretuli saqmis ganxilva-

Si mxolod sami wevri monawileobs. wevrebis mudmivi rotacia 

savaldebuloa. rotaciis wesi da pirobebi ganiszRvreba TviT 

saapelacio organos wesebiT. wevrebi iniSnebian oTxi wliT, 

ganmeorebiT arCevis pirobiT. kandidatebi unda iyvnen  aRi-

arebuli da gamorCeuli specialistebi saerTaSoriso samar-

TalSi, saerTaSoriso vaWrobaSi da unda hqondeT saerTaSori-

so xelSekrulebebis gamoyenebis praqtikuli codna da gamoc-

dileba. rogorc wesi, es pirebi ar unda iyvnen asocirebuli 

romelime saxelmwifos mTavrobasTan, unda hqondeT sakmarisi 

dro da SesaZlebloba rom swrafad CerTon davis ganxilvaSi, 

droulad upasuxon Setyobinebebs, da ecadon maqsimalurad 

aicilon Tavidan iseT davebSi monawileoba, rac gaaCens kiTx-

vebs pirdapiri Tu arapiridapiri interesTa konfliqtis ar-

sebobis Sesaxeb. saapelacio organosaTvis mimarTva SeuZlia 

mxolod im monawiles, romelic davis uSaulo mxarea (mesame 

pirTa mier gasaCivreba dauSvebelia).768

764   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.161.
765   Panel Report
766   Adoption of the Report. 
767   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.189.
768  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.193.
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saapelacio gasaCivrebis proceduris xangrZlivoba ar unda 

aRematebodes 60 dRes. gansakuTrebul SemTxvevebSi da davis 

gadawyvetis SeTanxmebiT dadgenili wesiT vadis ara umetes 

90 dRemde gagrZeleba dasaSvebia. saapelacio organo ar swav-

lobs faqtebs da ikvlevs mxolod xelSekrulebebis inter-

pretaciasTan dakavSirebul azrTa sxvadasxvaobebs. misi msj-

elobis sagania kolegiis daskvnaSi moyvanili samarTlebrivi 

Sefasebebi. saapelacio organos mier davis ganxilvis wesi gan-

isazRvreba TviT am oranos mier davis gadawyvetis organos 

TavmjdomaresTan da generalur direqtorTan769 SeTanxmebiT. 

msoflio savaWro organizacia valdebulia saproceso norme-

bi wevri saxelmwifoebisaTvis xelmisawvdomi gaxados. saapel-

acio organos SeuZlia ZalaSi datovos, an gaauqmos kolegiis 

daskvna, aseve ukan daubrunos saqme kolegias xelaxali ganx-

ilvisaTvis.770 

saapelacio organos gadawyvetileba dauyovnebliv das-

turdeba da miiReba davis gadawyvetis organos mier. gam-

onaklisia SemTxveva, rodesac es organo erTxmad miRebuli 

gadawyvetilebiT daadgens, rom dadastureba da miReba mxa-

reebisaTvis poziciis gamoTqmis saSualebis micemidan 30 dRis 

vadaSi moxdes. es procedura ar SeiZleba ganimartos, ro-

gorc mxareebisaTvis azris gamoTqmis uflebis SezRudva.771 

Tu kolegia an saapelacio organo daadgens, rom saxelmwifos 

mier miRebuli zomebi ar Seesabameba Sesabamis saerTaSoriso 

xelSekrulebas, saxelmwifos miecema rekomendacia, moiyvanos 

Tavisi moqmedebebis saerTaSoriso savaWro organizaciis we-

sebTan SesabamisobaSi. kolegias, an saapelacio organos aseve 

SeuZliaT miuTiTon saxelmwifos rekomendaciis Sesrulebis 

gzebsa da saSualebebze.772 davis gadawyvetis SeTanxmeba ko-

769  Chairman of the DSB and the Director General. 
770  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.194.
771   Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
p.195.
772  Guohua, Yang;  Mercurio, Bryan; Yongjie, Li;  WTO Dispute Settlement Un-
derstanding: A Detailed Interpretation, ‘’Kluwer Law International’’, The Hague, 2005, 
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legiis, an/da saapelacio organos mier gacemuli rekomenda-

ciebis Sesrulebis proceduras detalurad iTvaliswinebs.773

3. sainvesticio davis ganxilvis da gadawyvetis zogierTi 

saproceso sakiTxi 

a) samarTliani procesi

(1) samarTliani procesis mniSvneloba sainvesticio dav-

ebis ganxilvisas 

saTanado da samarTliani procesis ufleba774 sakmaod amor-

fuli cnebaa. am sakiTxze arsebuli doqtrinisa da praqtikis 

STambeWdavi moculobis miuxedavad, erTiani midgoma jerje-

robiT ver Camoyalibda. 

saarbitraJo ganxilvis etapebi da maTi Tanmimdevroba ZiriTa-

dad erTgvarovania, Tumca reglamentebis detalebis gansx-

vavebulobis gamo SesaZloa TiToeuli etapis Sinaarsi gansx-

vavebuli iyos.775 sxvaTa Soris, es damokidebulia ara mxolod 

normebze, aramed saqmis ganmxilveli arbitrebis stilze, 

iuridiul ganaTlebasa da profesiul gamocdilebaze. 

investoris uflebebis dacvis saproceso garantiebis arse-

boba samarTlebrivi saxelmwifos erT-erTi umniSvnelova-

nesi maxasiaTebelia. ormxrivi Tu mravalmxrivi saerTaSor-

iso xelSekrulebebi da saarbitraJo tribunalebis praqtika 

erTxmad miuTiTebs investoris uflebaze isargeblos samar-

Tlianobisa da Tanasworobis principebze damyarebuli sap-

roceso uflebebiT. nebismier pirs unda mieces SesaZlebloba 

wardginos mtkicebulebebi da daicvas Tavisi pozicia imave 

moculobiT, rogorc amis gakeTebis saSualeba mis mowinaaR-

mdege mxares eZleva. am SemTxvevaSi arsebiTi mniSvneloba ar 

p.223.
773   dawvrilebiT amasTan dakavSirebiT ix. Guohua, Yang;  Mercurio, Bryan; Yongjie, 
Li;  WTO Dispute Settlement Understanding: A Detailed Interpretation, ‘’Kluwer Law 
International’’, The Hague, 2005, p.223-251.
774   Due Process. 
775   Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.371. 
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aqvs, rom mxare SeiZleba saxelmwifoc iyos. Tu samarTliani 

forumis CareviT davis gadawyvetis es minimaluri moTxov-

na daculi ar iqneba, maSin SeiZleba saubari iyos `marTlm-

sajulebis ganxorcielebaze uaris Tqmis SemTxvevaze~,776 rac 

saxelmwifos reputaciaze da mis sainvesticio reitingebze 

dadebiTad namdvilad ar aisaxeba.777

(2) saerTaSoriso regulireba 

rogorc ormxrivi, aseve mravalmxrivi sainvesticio xelSek-

rulebebis didi nawili saproceso sakiTxebs naklebad aregu-

lirebs da davis ganxilvis wessa da konkretul mudmivmoqmed 

saarbitraJo dawesebulebaze miTiTebiT kmayofildeba. gam-

onaklisebi am wesidan mcire raodenobiT, magram mainc arse-

bobs. ormxrivi sainvesticio xelSekrulebis avstriuli mod-

eli sakmaod detalurad aregulirebs saarbitraJo ganxil-

vasTan dakavSirebul iseT procedurul sakiTxebs, rogori-

caa magaliTad, saarbitraJo ganxilvis dawyeba, tribunalis 

formirebis wesi, saarbitraJo gadawyvetilebis rekvizitebi, 

gamosayenebeli samarTali, mudmivmoqmedi saarbitraJo insti-

tuti, romelmac unda ganixilos dava da a.S.778 

Crdilo-amerikuli Tavisufali vaWrobis xelSekruleba sap-

roceso sakiTxebis momwesrigebeli normebis simcires nam-

dvilad ar uCivis,779 xolo ormxrivi sainvesticio xelSek-

rulebis amerikuli modeli am mxriv imdenad amomwuravia, rom 

misTvis analogis moZebna sakmaod Znelia.780

776   Denial of Justice.
777  Salacuse, Jeswald; W.  The Law of Investment Treaties, `Oxford University Press~, 
New-Yokr, 2010, p.241. 
778  Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.47.
779  dawvrilebiT amasTan dakavSirebiT ix. Bjorklund, Andrea, K. NAFTA 
Chapter 11, in: Brown, Chsester; (Editor); Commentaries on Selected Model Investment 
Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.500-530.
780  dawvrilebiT amasTan dakavSirebiT ix. Caplan, Lee, M. Sharpe, Jeremy, K. 
United States in: Brown, Chsester; (Editor); Commentaries on Selected Model Invest-
ment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.820-847.
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(3) sainvesticio davis ganxilvisa da gadawyvetis gamWvir-

valoba 

evropis komisia gamWvirvalobasa da transparentulobas ga-

nixilavs, rogorc sainvesticio davebis gadawyvetis erT-erTi 

umniSvnelovanes princips, romelsac momavali regulirebebi 

unda daefuZnos.781 gamWvirvaloba da transparentuloba erT-

gvar brWyviala saTamaSos daemsgavsa, romelic aucileblad 

mimzidveli da gasaziarebeli unda iyos. dasafiqrebelia, ras 

mogvcems es mimzideveloba da transparentuloba sainvesti-

cio davebTan mimarTebaSi. sajarooba ar Sedis da arc Sei-

Zleba Sediodes im investoris interesebSi, romelic davis 

gadasawyvetad arbitraJs mimarTavs. investors ar sWirdeba 

xmauri, masmedia da Jurnalistebi, romlebic xSirad ise ucv-

lian Temas mimarTulebas, rom arsebiTi sakiTxebi saerTod 

yuradRebis miRma rCeba xolme. am SemTxvevaSi umTavresi miza-

nia problemebis konkretul drosa da sivrceSi gadawyveta. 

es investorisaTvis strategiuli sakiTxia. Tu is irCevs sax-

elmwifosTan mediis saSualebiT dapirispirebis gzas, maSin 

aRar unda hqondes imedi, rom es saxelmwifo arbitrebTan 

keTilsindisierad iTanamSromlebs da maT mier gamotanil 

gadawyvetilebasac nebayoflobiT Seasrulebs. gamwvavebu-

li da gasajarovebuli konfliqtis pirobebSi saxelmwifo 

ubralod iZulebuli iqneba uaryos presaSi moxvedrili nebi-

smieri informacia, gaanadguros mtkicebulebebi, dafaros 

darRvevis kvali, ukidures SemTxvevaSi moaxdinos mtkiceb-

ulebebis falsificireba da a.S. meore mxriv, investori, ro-

melic cdilobs saxelmwifosTan molaparakebas damatebiTi 

xmauris gareSe, xolo aseTi moalaparakebis warumateblobi-

sas mimarTavs davis gadawyvetis sayovelTaod aRiarebul 

saSualebas saarbitraJo tribunalebis saxiT, saxelmwifos 

mxridan ndobas imsaxurebs. am SemTxvevaSi metnaklebad civi-

lizebuli saxelmwifo aseve iTanamSromlebs arbitraJTan da 

781   Sackmann, Carolin, Julia; Transparenz im Völkerrechtilichen Investitionsshieds-
verfahren, Gewährleistungen der ICSID Konvention, der UNCITRAL-Schiedsregeln 
sowie völker-und unionsrechtliche Maßgaben, Schriften, zur Europäischen Integration 
und Internationalen Wirtschaftsordnung, ‘’Nomos’’, Baden-Baden, 2012, s.242.
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sakuTari poziciis dacvas swored am gziT Seecdeba. 

arbitraJis erT-erT dadebiT Tvisebad sainvesticio davebis 

depolitizacia miiCneva. am davebis sajaroobis da gamWvir-

valobis uzrunvelyofa niSnavs, rom yvelas, visac ar dae-

zareba, Tavisi kompetenciis, profesiuli Tu sxva cenzis 

miuxedavad eqneba azris gamoTqmis ufleba. gamWvirvalobis 

pirobebSi mimdinare msxvili sainvesticio dava SeiZleba iqces 

did politikur sajildao qvad investiciis beneficiar sax-

elmwifoSi. am dros investoris bedi damokidebuli xdeba ara 

saerTaSoriso samarTlisa da Sida kanonmdeblobis profe-

sionalur analizze, aramed parlamentisa da mTavrobis Sida 

kuluarul garigebebze. aseT garigebebSi ki sakmaod didi 

Sansia, rom konkretuli investoris sasicocxlo interesebi 

dazaraldes. meore mxriv, movlenaTa aseTma ganviTarebam Sei-

Zleba safrTxe Seuqmnas saxelmwifos sainvesticio reitings. 

es aris TamaSi, sadac mogebuli ar arsebobs. amitom gamWvir-

valobis momxiblavi idea gverdiT unda gadavdoT da vaRiar-

oT, rom srulyofileba samarTalSi ar arsebobs, xolo kon-

fidencialuroba am SemTxvevaSi gacilebiT momgebiania, vidre 

gamWvirvaloba. 

b) sainvesticio davis sagani 

`investiciis~ cneba, rac sainvesticio davebis saerTaSoriso 

centris mier davis ganxilvis erTerTi winapirobaa, uSualod 

ukavSirdeba tribunalebis mier Camoyalibebul kriteriumebs. 

yvelaze xSirad tribunalebi uTiTeben Semdeg kriteriumebze: 

a)  investoris mxridan mniSvnelovani Zalisxmeva; b) droSi 

gansazRvruloba; g) riskis elementis arseboba; d) investiciis 

beneficiari saxelmwifos ganviTarebisaTvis gansakuTrebuli 

mniSvnelobis arseboba.782 rogorc ukve aRiniSna, es CamonaT-

vali arc srulyofilia da arc amomwuravi. 

vaSingtonis konvenciis 25-e muxlis Tanxmad Tanaxmad, sain-

vesticio davis sagani SeiZleba iyos, samarTlebrivi dava, 

782   Substantial Commitment; certain duration; an alement of risk; signifi cance for the 
host state’s development. Dolzer, Rudolf; Schreuer, Christoph; Principles of Interna-
tional Investment Law, Second Edition, `Oxford University Press,~  Oxford, 2012., p.248
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romelic uSualod ukavSirdeba investicias. es sakmaod la-

konuri formula normis Semfardeblebisagan iTxovs dadg-

indes: (1) arsebobs Tu ara saerTod dava; (2) aris Tu ara es 

dava dakavSirebuli investiciebTan; (3) aris Tu ara es kav-

Siri uSualo; (4) is, rasTanac dava kavSirSia, SeiZleba Tu ara 

CaiTvalos investiciad konvenciis miznebisaTvis. mxolod am 

kiTxvebze Sesabamisi pasuxebis arsebobis SemTxvevaSi SeiZle-

ba dadgindes, arsebobs Tu ara sainvesticio davis sagani da 

warmoiSoba Tu ara konkretuli tribunalis valdebuleba im-

sjelos am saganze.783

rodesac sainvesticio davebis saerTaSoriso centris tribu-

nalebi cdiloben daadginon, ukavSirdeba Tu ara dava investi-

cias, isini e.w. ormagi testis wess iyeneben da davas rogorc 

vaSingtonis konvenciis, aseve ormxrivi sainvesticio xelSek-

rulebis prizmidan afaseben.784 am ukanasknelis konkretuli 

formulireba da arbitrebis mier Sesabamisi normebis swori 

ganmarteba gansakuTrebiT mniSvnelovania. xelSekrulebebis 

didi nawili farTo ganmartebis momxrea. magaliTad, ormxrivi 

sainvesticio xelSekrulebis rusuli modelic ki (sabWouri 

midgomebisagan gansxvavebiT, rac aseve xSirad gvxvdeba Ci-

neTis monawileobiT dadebul xelSekrulebebSi) ar cdilobs 

xelSekrulebidan gamomdinare davebi mxolod eqspropriaciis 

sanacvlod kompensaciis gadaxdis valdebulebidan warmoSo-

bili uTanxmoebiT Semofarglos.785 farTo ganmarteba inves-

tors dacvis saerTaSoriso reJimiT sargeblobis met Sanss 

aZlevs. amitom ucxouri kapitalisadmi megobrulad ganwyobi-

li saxelmwifoebi am mxriv raime SezRudvebis dawesebas maqsi-

malurad eridebian. 

saarbitraJo tribunalebis praqtikaSi sakmaod xSiria SemTx-

783   sainvesticio davis sagans xSirad moixsenieben, rogorc Jurisdiction 
Ratione Materiae Dolzer, Rudolf; Schreuer, Christoph; Principles of International In-
vestment Law, Second Edition, `Oxford University Press,~  Oxford, 2012., p.245. 
784   Bungenberg, Marc; Titi, Catharine; Developments in International Investment 
Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg Philipp; (Editors); 
European Yearbook if International Economic Law, ‘’Springer’’, Heidelberg, 2013, 
p.464.
785    Ripinsky, Sergey; Russia, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.614.
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vevebi, rodesac mxare acxadebs rom dava ara samarTlebrivi, 

aramed politikuri, an ekonomikuri xasiaTisaa. umravles Sem-

TxvevebSi am argumentis gaziareba naklebad xdeba. erT-erT 

saqmeze786 tribunalma calsaxad daadgina, rom mosarCele Tavis 

moTxovnas amyarebda ormxriv sainvesticio xelSekrulebebze 

da uTiTebda im uflebebze, romlebic misi azriT mopasuxem 

daarRvia. tribunalma es garemoebebi davis samarTlebrivad 

kvalifikaciisaTvis sakmarisad CaTvala da mopasuxis argu-

mentebi ar gaiziara.787 sxva saqmeSi788 mopasuxe amtkicebda, rom 

dava warmoiSva arapirdapiri investiciidan, rac TiTqosda 

gamoricxavda mis kavSirs sainvesticio saqmianobasTan. tri-

bunalma uaryo es argumenti da miuTiTa, rom arapirdapiri 

investiciidan davis warmoSoba ar gulisxmobs, rom is uSua-

lod ar ukavSirdeba investiciebs. msgavsi argumentebi sxva 

tribunalmac789 gamoiyena da cno Tavisi iurisdiqcia davaze, 

romelic mopasuxis mtkicebiT investiciebTan uSualod ar 

iyo dakavSirebuli.790

vaSingtonis konvencia iTvaliswinebs saarbitraJo tribuna-

lis uflebas Sewyvitos saarbitraJo ganxilva, Tu davis sagani 

arsebiT winaaRmdegobaSia konvenciis miznebTan. saarbitraJo 

gadawyvetileba, romelic exeba xelSekrulebidan gamomdinare 

uflebebis gamoyenebas, TavisTavad ar gulisxmobs rom davas 

kavSiri aqvs investiciebTan.791 magaliTad, erT-erT saqmeze,792 

sadac mopasuxed ukraina gamodioda, arbitrebma daadgines, 

rom saxeze iyo kerZosamarTlebrivi, komerciuli garigeba 

da mas aranairi kavSiri ar hqonda ucxouri investiciis ganx-

786  Suez vs. Argentina
787   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.246. 
788    Fedax vs. Venezuela
789  CSOB vs. Slovakia
790  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.246-247. 
791  GEA vs. Ukraine Bungenberg, Marc; Titi, Catharine; Developments in Interna-
tional Investment Law, in: Herrmann, Christoph; Krajewski, Markus; Terhechte, Jörg 
Philipp; (Editors); European Yearbook if International Economic Law, ‘’Springer’’, 
Heidelberg, 2013.
792  Global Trading vs. Ukraine
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orcielebasTan im mniSvnelobiT, rogorc es konvenciis 25-e 

muxlSia ganmartebuli. am mizeziT arbitaJma uari Tqva saa-

rbitraJo ganxilvis gagrZelebaze. uaris Tqmis ufleba am 

SemTxvevaSi aqvs ara generalur mdivans, romelsac iurisdiq-

ciis ararsebobis gamo SeuZlia ar daaregistriros sarCeli, 

aramed saarbitraJo tribunals. arbitrebma saqmeSi arsebuli 

faqtebis samarTlebrivi Sefasebis safuZvelze unda daadgi-

non, arsebobs Tu ara centris tribunalis arsobrivi, anu sa-

gnobrivi kompetencia.793 

erT-erT saqmeze794 mopasuxe argentinam miuTiTa, rom davis 

sagani ar arsebobda, vinaidan investors mniSvnelovani ziani 

ar ganucdia. tribunalma daadgina, rom sainvesticio urT-

ierTobebSi xSiria SemTxvevebi, rodesac ziani sarCelis ward-

genis momentisaTvis warmoSobili ar aris. es ar gamoricxavs 

investoris uflebas amtkicos, rom saxelmwifos konkretu-

li qmedebebi, maTi Tanmimdevroba da logika swored aseTi 

zianis miyenebisaken aris mimarTuli. iurisdiqciis sakiTxis 

gadawyvetisaTvis savsebiT sakmarisia, rom raRac ziani, Tun-

dac umniSvnelo, saxezea, xolo Tu rogori unda iyos sab-

oloo Sefaseba da ramdens miiRebs investori anazRaurebis 

saxiT, es ukve arsebiTi ganxilvis sagnad unda CaiTvalos.795 

c) gamosayenebeli samarTali

sainvesticio davebisas gamosayenebeli samarTali sakmaod 

mravalferovani SeiZleba iyos. aq moiazreba rogorc saxelm-

wifos Sida kanonmdebloba, aseve ormxrivi da mravalmxrivi 

saerTaSoriso xelSekrulebebis farTo speqtri. gamosayenebe-

li samarTlis suraTi sruli ar iqneba zogadi saerTaSoriso 

samarTlis da saerTaSoriso Cveulebebis aRniSvnis gareSe. es 

yvelaferi, erTad aRebuli qmnis gamosayenebeli samarTlis 

sakmaod araerTgvarovan Sinaarss.796 mis Semadgenel nawilad 

793  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.283-284.
794   Pan American Energy vs. Argentina
795  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.480. 
796   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
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SeiZleba aseve ganvixiloT  e.w. `rbili~ samarTlis797 saxiT 

arsebuli sarekomendacio xasiaTis unificirebuli aqtebi.798

(1) gamosayenebeli samarTlis arCeva 

investoris uflebebis efeqturi dacvisaTvis gansakuTrebu-

li mniSvneloba aqvs saxelmwifosa da investors Soris gafor-

mebul sainvesticio kontraqts da am kontraqtSi gamosayene-

beli samarTlis arCevas.799 arCevanis winaswar gakeTeba sain-

vesticio kontraqtis stabilurobis da prognozirebadobis 

garantiaa. winaaRmdeg SemTxvevaSi arbitrebs/mosamarTleebs 

misi ganmartebebis gziT gansazRvra mouwevT, rac gacilebiT 

problemuri da aradamajerebelia, vidre orive mxaris mier 

aSkarad da araorazrovnad gamxatuli neba.800

gamosayenebeli samarTlis arCeva da mxareTa kerZo avtonomi-

isaTvis prioritetis miniWeba sainvesticio samarTlis erT-

erTi yvelaze aRiarebuli principia. vaSingtonis konvencia, 

avtoritetuli mudmivmoqmedi saarbitraJo institutebi, gae-

ros savaWro samarTlis komisiis saarbitraJo reglamenti801 

erTxmad aniWeben mxareebs uflebas TviTon ganaszRvron, 

romeli samarTlis normebis mixedviT surT davis gadawyveta. 

gamosayenebeli samarTlis ganmsazRvrel regulirebebs or-

mxrivi Tu mravalmxrivi sainvesticio xelSekrulebebi sak-

maod xSirad Seicavs. Sesabamisad, rodesac mxareebi adgenen, 

rom maTi urTerToba swored am xelSekrulebiT unda daregu-

lirdes, amiT isini gamosayenebeli samarTlis ganmsazRvrel 

normebsac eTanxmebian.802 

mxareTa arCevanis ararsebobisas arbitrebs gamosayenebeli 

Second Edition, `Oxford University Press,~  Oxford, 2012., p.288.
797  Soft Law
798  CISG Convention on the International Sale of Goods
799  Griebel, Jörn; Internationales Investitionsrecht, Lehrbuch für Studium und Praxis, 
`Beck,~ München, 2008, s.30.
800   Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.45.
801   The UNCITRAL Rules. 
802  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.289. 
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samarTlis gansazRvra urTierTobis samarTlebrivi Sinaarsis 

gaanalizebis gziT uwevT. xSiria SemTxvevebi, rodesac tribu-

nali gamosayenebel samarTlad irCevs ormxriv sainvesticio 

xelSekrulebas, radgan samarTlebrivi davis dawyebis Sem-

deg mxareebi yvelaze xSirad swored aseT xelSekrulebebze 

uTiTeben. rodesac xelSekrulebis pirdapiri gamoyeneba ar 

xdeba, is mainc exmareba arbitrebs da erTgvari gzamkvlevis 

funqcias asrulebs.803

gamosayenebeli samarTlis arCeva mxaris mier SeiZleba gan-

sxvavebuli formebiT dafiqsirdes: mxareebs SeuZliaT es 

sakiTxi ormxriv sainvesticio xelSekrulebaSi, an uSualod 

investorsa da saxelmwifos Soris dadebul sainvesticio 

kontraqtSi gaiTvaliswinon. sakmaod iSviaTad, magram mainc 

gvxvdeba SemTxvevebi, rodesac samarTlis arCevaze investi-

ciis beneficiari saxelmwifos Sida sakanonmdeblo normebi 

miuTiTebs.804

(2) lokaluri Tu saerTaSoriso samarTali? 

msxvili sainvesticio proeqtebis ganxorcielebisas inves-

torebi yvelanairad cdiloben davis warmoSobis SemTxvevaSi 

adgilobrivi samarTlis gamoyeneba Tavidan aicilon. am dros 

xdeba konkretuli sainvesticio xelSekrulebidan warmoSobi-

li davisaTvis avtonomiuri meqanizmis Seqmna. molaparakebis 

sawyis stadiaze investori gacilebiT ukeTes mdgomareobaSi 

imyofeba da garkveulwilad karnaxobs kidec saxelmwifos 

Tavis pirobebs, vinaidan es ukanaskneli dainteresebulia in-

vestoris kapitaldabandebiT. investiciis ganxorcielebis da 

proeqtis mTeli simZlavriT amuSavebis Semdeg ZalTa balansi 

mniSvnelovnad icvleba. am dros investori yvelanairad cdi-

lobs SeinarCunos saxelmwifos keTilganwyoba da minimumade 

daiyvanos politikuri riskebi. marTalia, am riskebze msj-

eloba sawyis stadiazec xdeba, magram maTgan (gansakuTrebiT 

politikuri cvlilebiT gamowveuli riskebisagan) sru-

803   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.290. 
804  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.257.
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lyofili da kompleqsuri dazRvevis meqanizmi ar arsebobs.805

gamosayenebeli samarTlis arCevisas mxareebs gacnobiere-

buli unda hqondeT, rom arCevani idealuri da yovlismom-

cveli ver iqneba. magaliTad, inglisuri samarTali, an niu-

iorkis Statis samarTali komerciuli garigebebis reguli-

rebis TvalsazrisiT sakmaod kargad gamoiyureba, Tumca 

igives ver vityviT navTobis, an soflis meurneobis momwes-

rigebel normebze. gamosayenebel samarTalTan dakavSirebuli 

arCevanis gakeTebisas mxedvelobaSi unda iqnas miRebuli is 

sfero da mimarTuleba, romlis daregulirebac mxareTa mier 

gansazRvruli samarTlis normebiT unda moxdes. sainvesti-

cio davebis specifikis da maTSi saxelmwifos monawileobis 

faqtoris gaTvaliswinebiT, praqtikaSi sakmaod xSiria iseTi 

SemTxvevebi, rodesac xelSekrulebis mxareebi gamosayenebel 

samarTlad saerTaSoriso samarTals irCven.806 aseTi zogadi 

miTiTebis pirobebSi sasamarTlos, an saarbitraJo tribunals 

mouwevs gaarkvios saerTaSoriso sajaro samarTlis romeli 

normebi SeiZleba aRmoCndes relevanturi konkretuli davis 

sabolood gadawyvetisaTvis.

saarbitraJo tribunalebis praqtika adasturebs, rom ar-

bitrebis mxridan adamianis uflebebis samarTlis normebze, 

rogorc gamosayenebel samarTalze miTiTeba bolo periodSi 

Zalian gaxSirda. adamianis ZiriTad uflebebis moxmoba Tavisi 

poziciis dasabuTebisaTvis SeuZlia rogorc investors, aseve 

saxelmwifosac.807 adamianis uflebebis samarTalze msjelo-

bas adgili aqvs xolme rogorc procedurul, aseve arsebiT 

sakiTxebze kamaTisas. arbitrebis umravlesoba cdilobs in-

vesticiebis dacvasa da adamianis uflebebs Soris warmoSo-

bili gadakveTis wertilebis Zebnas da Sesabamisi Sefasebebis 

gakeTebas Tavi ar aaridos.808 

805  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.21-22. 
806  Rubins, Noah; Kinsella, Stephan; N. International Inevstment Political Risk and 
Dispute Resolution, A Practitioner’s Guide, ‘’Oceana Publications’’, New York, 2005, 
p.47.
807   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012., p.549.
808   Diehl, Alexandra; The Core Standard of International Investment Protection, 
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gamosayenebeli samarTlis erT-erTi varianti SeiZleba iyos 

mesame saxelmwifos samarTlis, an im saxelmwifos kanonmde-

blobis arCeva, romelsac investori miekuTvneba, Tumca nak-

lebad savaraudoa, rom investiciis beneficiari saxelmwifo 

aseT arCevans daTanxmdes. praqtikaSi msgavsi precedentebi 

iSviaTobaa.809 marTlac uCveulo mdgomareoba Seiqmneba, Tu 

saxelmwifos Tavisive teritoriaze ganxorcilebuli qmede-

bebis Sefaseba mouwevs ara adgilze moqmedi, aramed saerTod 

sxva pirobebSi da garemoebebSi miRebuli samarTlis norme-

biT, romlebsac ar da ver eqnebaT gaTvaliswinebuli adgilo-

brivi specifika. es faqtobrivad saxelmwifos suvereniteti-

dan aSkara da mniSvnelovan ukan daxevas niSnavs.  

(3) saerTaSoriso da lokaluri samarTlis urTierT-

mimarTeba 

sainvesticio davis ganxilvisas saerTaSoriso da lokal-

uri samarTlis urTierTmimarTebis garkveva sakmaod rTuli 

sakiTxia da specialur codnas moiTxovs. Pierre Lalive , romelic 

sainvesticio davebis saerTaSoriso centris ad hoc komite-

tis wevri iyo erT-erT cnobil saqmeze,810 aRniSnavs: `saerTa-

Soriso samarTlis aRiarebuli da cnobili specialistebidan 

cotas esmis koliziuri samarTlis daniSnuleba da naklebad 

aqvs misi gamoyenebis gamocdileba da praqtika. amave dros, Si-

dasaxelmwifoebrivi da samewarmeo samarTlis specialistebi 

saerTaSoriso samarTlis rolsa da mniSvnelobas sainvesti-

cio davebis gadawyvetisas xSirad ver xedaven da saTanadod 

ver afaseben~.811

`Wolters Kluwer~, Alphen aan den Rijn, 2012, p.524. 
809   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.262.
810   Klöckner vs. Cameroon.
811  Spiermann, Ole; Applicable law, in: Muchlinski, Peter; Ortino, Federico; Schreuer 
Christoph;(Editors) The Oxford Handbook of International Investment Law, ‘’Oxford 
University Press,’’ 2008, p.103.
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(a) normatiuli regulireba 

vaSingtonis konvenciis 42 (1) muxli adgens, rom mxareTa Se-

Tanxmebis ararsebobisas sainvesticio davebis saerTaSoriso 

centris saxeliT moqmedi tribunali iyenebs investiciis ben-

eficiari saxelmwifos samarTals da saerTaSoriso  samar-

Tlis im normebs, romelze miTiTebasac arbitrebi mizanSe-

wonilad miiCneven. es arCevani calsaxad vrceldeba mxolod 

gamosayenebel materialur samarTalze. rac Seexeba saproce-

so sakiTxebis regulirebas, 44-e muxli konvenciis garda sxva 

normebis gamoyenebas gamoricxavs.812

ormxrivi sainvesticio xelSekrulebebis umravlesoba gamo-

sayenebeli samarTlis gansazRvrisas lokalur da saerTa-

Soriso normebs Soris arCevans TiTqmis ar akeTebs. ufro 

gavrcelebulia sinTezuri variantebi, sadac orive moiaz-

reba da erTmaneTs avsebs. magaliTad, ormxrivi sainvesti-

cio xelSekrulebis avstriuli modelis Tanaxmad, davebi 

gadawydeba TviT am xelSekrulebis da saerTaSoriso samarT-

lis im principebis Sesabamisad, romelsac tribunali gamosay-

eneblad CaTvlis. e.w. `qolga klauzulis~ gamoyenebasTan da-

kavSirebuli sakiTxebis gadawyvetisas, aseve gamoiyeneba davis 

monawile saxelmwifos samarTali da saerTaSoriso samarTlis 

Sesabamisi normebi, Tu mxareTa SeTanxmebiT sxva ram ar aris 

gaTvaliswinebuli.813 Cinuri modelis mixedviT, investorsa da 

investiciis beneficiar saxelmwifos Soris uTanxmoeba da-

vis monawile saxelmwifos samarTlis mixedviT (koliziuri 

normebis CaTvliT), TviT ormxirivi sainvesticio xelSek-

rulebis da saerTaSoriso samarTlis sayovelTaod aRiare-

buli principebis Sesabamisad unda gadawydes.814

es ori magaliTi cxadyofs, rom normis formulirebaSi ar-

sebuli sxvaobebis miuxedavad, saxelmwifoTa umravlesoba 

812   Diehl, Alexandra; The Core Standard of International Investment Protection, 
`Wolters Kluwer~, Alphen aan den Rijn, 2012, p.284. 
813   Reinisch, August; Austria, in: Brown, Chsester; (Editor); Commentaries on Se-
lected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 2013, p.44.
814  Shan, Wenhua; Gallagher, Norah; China, in: Brown, Chsester; (Editor); Com-
mentaries on Selected Model Investment Treaties, ‘’Oxford University Press’’, Oxford, 
2013, p.173.
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simZimis centris mxolod lokalur, an mxolod saerTaSoriso 

samarTalze gadatanas ar emxroba da cdilobs moZebnos iseTi 

Sualeduri varianti, romelic monawile saxelmwifoebisaTvis 

yvelaze metad misaRebia. 

(b) praqtika da doqtrina 

arsebuli normatiuli regulirebis gaTvaliswinebiT, praqti-

kasa da doqtrinSi saerTaSoriso samarTlisa da lokaluri 

samarTlis urTierTmimarTebis ori ZiriTadi midgoma gamoi-

kveTa. vertikaluri midgoma gulisxmobs vaSingtonis konven-

ciis 42-e muxlis iseT ganmartebas, romlis Tanaxmadac jer 

unda iqnas gamoyenebuli davaSi monawile saxelmwifos samar-

Tali da mxolod amis Semdeg - saerTaSoriso samarTali. hor-

izontaluri midgomis Tanaxmad, lokalur da saerTaSoriso 

samarTals gamosayenebeli samarTlis SinaarsSi TavianTi da-

moukidebeli adgilebi aqvT da Sesabamisad maT Soris rigiTo-

baze saubari dasabuTebulad ar miiCneva.815

gamosayenebeli samarTali sainvesticio davebSi yovelTvis 

saWiroebs saerTaSoriso samarTalsa da saxelmwifos Sida 

kanonmdeblobas Soris zRvris gavlebas. erTi mxriv, saerTa-

Soriso samarTali principebis doneze ayalibebs im normebs, 

romlebic regulirebis tendencias, ZiriTad mimarTulebas 

gansazRvraven, meore mxriv, ki am principuli, zogadi danawe-

sebis konkretizacia unda moxdes im saxelmwifos samarTalze 

miTiTebiT,816 romelic davis monawilea. magaliTad, Tu dasad-

genia, aris Tu ara konkretuli organizebuli warmonaqmni kom-

pania, an saxelmwifo organo, saerTaSoriso samarTlis gamoy-

eneba dasaSvebia, Tumca konkretuli pasuxis gacema kiTxvaze 

aucileblad saWiroebs Sida normatiuli aqtebis Seswavlas 

da daskvnis mxolod am damoukidebeli sistemebis detaluri 

analizis Sedegad gamotanas.817 miTiTeba Sida kanonmdebloba-

815  Spiermann, Ole; Applicable law, in: Muchlinski, Peter; Ortino, Federico; Schreuer 
Christoph;(Editors) The Oxford Handbook of International Investment Law, ‘’Oxford 
University Press,’’ 2008, p.105. 
816   Renvoi.
817   Sasson, Monique; Substantive Law in Investment Treaty Arbitration, The Unset-
tled Relationship Between International And Municipal Law, ‘’Wolters Kluwer’’, Alphen 
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ze ar gulisxmobs am kanonmdeblobis meqanikurad gamoyenebas. 

arbitrebis amocanaa saerTaSoriso samarTlis principebis 

konteqstis gaTvaliswinebiT da Sida kanonmdeblobis dax-

marebiT moxdes normis iseTi ganmarteba, romelic mocemul 

SemTxvevaSi mxareTa uflebebisa da interesebis samarTlebriv 

balanss yvelaze kargad uzrunvelyofs.818 

investiciebTan dakavSirebuli davebi ZiriTadad qonebriv 

uflebebs Seexeba. zogadi saerTaSoriso samarTali ki TiTq-

mis ar aregulirebs konkretuli qonebis gankargvis samarT-

lebriv reJims. rogoric ar unda iyos sainvesticio davis sax-

elSekrulebo safuZvlebi, Sida kanonmdeblobis CarTva saqme-

Si mainc garduvalia. swored Sida kanonmdeblobam SeiZleba 

daareguliros qonebrivi davis is aspeqtebi, romlebic ver da 

ar iqneba asaxuli saerTaSoriso samarTalSi.819 amave dros, ar 

arsebobs erTi universaluri recepti, Tu ra doziT unda iqnas 

gamoyenebuli Sida samarTali sainvesticio davebis gadawyve-

tisas. yoveli konkretuli saqmis garemoebebis gaTval-

iswinebiT arbitrebma unda SeZlon saerTaSoriso samarTlisa 

da Sida samarTlis kompleqsuri gamoyenebis dros balansis 

povna.820 situacia gansakuTrebiT rTuldeba maSin, rodesac 

mxareTa SeTanxmebidan ar gamomdinareobs, Tu konkretulad 

romeli samarTlis normebi unda gamoiyenos arbitraJma an 

sasamarTlom.821 am SemTxvevaSi yvelaferi arbitrebis profe-

sionalizmze da maT gamocdilebazea damokidebuli. mxolod 

gamocdil arbitrebs SeuZliaT ipovon is Sualedi, romelic 

konkretuli garemoebebis gaTvaliswinebiT yvelaze dasab-

uTebulad warmoCindeba. Tu kidev erT magaliTs moviyvanT, 

aan den Rijn, 2010, p.XXIX.
818  Sasson, Monique; Substantive Law in Investment Treaty Arbitration, The Unsettled 
Relationship Between International And Municipal Law, ‘’Wolters Kluwer’’, Alphen aan 
den Rijn, 2010, p.196.
819   Sasson, Monique; Substantive Law in Investment Treaty Arbitration, The Unset-
tled Relationship Between International And Municipal Law, ‘’Wolters Kluwer’’, Alphen 
aan den Rijn, 2010, p.254.
820   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.256.
821   Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.256-257.
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ormxriv sainvesticio xelSekrulebaSi investiciis legal-

uri definiciis arseboba ar aZlevs saarbitraJo tribunals 

uflebas uari Tqvas msgavsi normebis Sida kanonmdeblobaSi 

Ziebaze. nebismier SemTxvevaSi arbitrebi movaleni arian saer-

TaSoriso xelSekruleba da kanoni erTian konteqstSi ganix-

ilon da gamoavlinon is saerTo racionaluri idea, romelic 

orive maTgans amoZravebs. maT Soris winaaRmdegobebis aR-

moCenisas arbitrebma saerTaSoriso samarTlis aRiarebuli 

principebis Sesabamisad unda imoqmedon. saerTaSoriso samar-

Tlis Sesabamisi normis ararsebobisas normis Semfardebeli 

movalea racionaluri daskvnebi swored modave saxelmwifos 

Sida samarTalze dayrdnobiT gamoitanos.822

tribunalebis praqtikaSi damkvidrebuli midgoma saerTaSor-

iso samarTals aniWebs damxmaris funqcias, Tu Sida kanon-

mdebloba srulad ver aregulirebs sadavo sakiTxs an Sida 

kanonmdeblobaSi arsebuli regulirebebi winaaRmdegobaSia 

saerTaSoriso samarTlis aRiarebul principebTan.823

(4) saerTaSoriso sajaro wesrigi 

sainvesticio saarbitraJo tribunalebi komerciul arbitra-

JebTan  SedarebiT iSviaTad, magram mainc apelireben `saerTa-

Soriso sajaro wesrigze~. magaliTad, erT-erT saqmeze824 ar-

bitrebma saerTaSoriso sajaro wesrigi ganmartes, rogorc, 

`universaluri standartebi da qcevis daSvebuli wesebi, 

razec arsebobs saerTaSoriso Tanxmoba da romelic adgilm-

debareobis miuxedvad gamoiyeneba.~ tribunalma damatebiT 

aRniSna, rom saerTaSorios sajaro wesrigis Sinaarsis dad-

gena unda moxdes adre miRebuli gadawyvetilebebis, saerTa-

Soriso xelSekrulebebis da konvenciebis, aseve SedarebiTi 

samarTlis mier SemuSavebuli teqnikisa da meTodikis gaTval-

822   Sasson, Monique; Substantive Law in Investment Treaty Arbitration, The Unset-
tled Relationship Between International And Municipal Law, ‘’Wolters Kluwer’’, Alphen 
aan den Rijn, 2010, p.199.
823   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.292
824   World Duty Free vs. Kenya
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iswinebiT.825

d) moTxovnis samarTlebrivi Sinaarsi da farglebi  

(1) moTxovnis dakmayofilebis formebi 

sainvesticio davis dros mosarCelis moTxovna TiTqmis yov-

elTvis fulSi gamoixateba. investorebi naklebad cdiloben 

mopasuxe saxelmwifosaTvis  pirvandeli mdgomareobis aR-

dgenis, ama Tu im nivTs mikuTvnebis, raime moqmedebis Ses-

rulebis an aseTi moqmedebisagan Tavis Sekavebis dakisrebas. 

sainvesticio davebis kompleqsurobisa da sirTulis gaTval-

iswinebiT unda iTqvas, rom gadasaxdeli Tanxis daangariSeba 

xSirad arc Tu ise martivi saqmea da am procesSi kvalifici-

uri eqspertebis monawileobas iTxovs.826 magaliTad, eqspro-

priaciis sanacvlod kompensaciis Tanxis odenobis gansazRvra 

SeiZleba gansxvavebul stadanrtebs daeqvemdebaros da arc 

ise martivad ganxorcieldes, rogroc es erTi SexedviT Sei-

Zleba Candes.827 sainvesticio davebze miRebuli gadawyvetile-

bebis umravlesoba xSirad iTvaliswinebs mopasuxisaTvis da-

kisrebul Tanxaze garkveuli procentis daricxvas. procen-

ti aris erTgvari dakmayofileba im zianisaTvis, romelic 

mosarCeles miadga misi kuTvnili Tanxis saTanado dros da 

saTanado wesiT miuReblobis Sedegad. magaliTad, Tu kredi-

torma, romelsac kuTvnili Tanxis misaRebad ramdenime weli 

dasWirda, finansuri mdgomareobis gasajansaReblad sesxi 

aiRo, maSin gadawyvetilebaze daricxuli procenti SeiZleba 

gautoldes im sesxis procents, romlis momsaxurebac kredi-

tors swored movalis braleuli qmedebis gamo mouwia.828

825   Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.104.
826  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.294.  
827  Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.296. 
828   Dolzer, Rudolf; Schreuer, Christoph; Principles of International Investment Law, 
Second Edition, `Oxford University Press,~  Oxford, 2012., p.296. 
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(2) moTxovnis xandazmuloba

ormxrivi sainvesticio xelSekrulebebis nawili moTxovnis 

xandazmulobis specialur normebs iTvaliswinebs. es normebi 

investors avaldebulebs mimarTos arbitraJs garkveuli va-

dis dacviT. erT-erT saqmeze,829 romelic CrdiloeT ameriku-

li Tavisufali vaWrobis xelSekrulebidan gamomdinare war-

moiSva, saarbitraJo tribunalma daadgina, rom xelSekrule-

biT gaTvaliswinebuli samwliani vada daculad unda CaiT-

valos, Tu damtkicdeba, rom investorma arbitraJs mimarTa 

sami wlis vadaSi mas Semdeg, rac misTvis cnobili gaxda, an 

cnobili unda yofiliyo im faqtebisa da garemoebebis Sesaxeb, 

romlebsac is kategoriulad ar eTanxmeboda da romelic sab-

oloo jamSi davis warmoSobis safuZvlad iqca.830

e) `sasamarTlos megobari~ (Amicus Curiae) 

dava investorsa da saxelmwifos Soris mxolod am ori subi-

eqtis monawileobiT warmarTul procesad sul ufro naklebad 

ganixileba. investireba da misi samarTlebrivi Sedegebi sxva 

pirebis faqtobriv da samarTlebriv mdgomareobazec axdens 

gavlenas. magaliTad, Tu investoris mimarT gamoTqmuli pre-

tenziebi garemosaTvis Seqmnil problmebs ukavSirdeba, cxa-

dia, iqnebian adamianebi, romlebic investoris konkretuli 

qmedebebis Sedagad dazaraldnen, an momavalSi dazaraldebian. 

Tu dava saxelmwifos Sida sasamarTlos meSveobiT gagrZelda, 

maT SeuZliaT moiTxovon mesame pirebis statusiT procesSi 

monawileoba, Tumca saerTaSoriso saarbitraJo ganxlvisas 

aseTi ram naklebad mosalodnelia. saxelmwifoebi da inves-

torebi valdebulni arian angariSi gauwion am tendencias. 

anglo-amerikuli saproceso samarTali (gansakuTrebiT aSS-s 

samarTali) icnobs e.w Amicus Curiae instituts, romlis msgavsi 

safrangeTSic arsebobda. Amicus Curiae ar aris procesis mx-

are. saboloo gadawyvetileba mas ar exeba. es aris „sasamarT-

los megobari,“ avtoritetuli pirovneba  da ganxilvaSi misi 

829  Feldman vs. Mexico
830  Vandevelde, Kenneth, J. Bilateral Investment Treaties, History, Policy and interpre-
tation, `Oxford University Press~, New York, 2010, p.481. 
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monawileoba sajaro interesis dacviT aris motivirebuli. 

inglisSi Amicus Curiae SeiZleba iyos avtoritetuli advokati 

(Queen`s Counsel), romelic cxaddeba sasamarTlo procesze da 

samarTlebriv, an faqtobriv garemoebebTan dakavSirebiT Ta-

vis azrs gamoTqvams. amave dros, is arc mowmea, arc eqsperti 

da arc mxaris interesebis damcveli. igi gamodis, rogorc 

sazogadoebis warmomadgeneli, romelsac sasamarTlo mous-

mens, Tu amas saWirod CaTvlis.831 erT-erTi mosazrebiT, arbi-

traJis rogorc davis gadawyvetis meqanizmis arCeva sainves-

ticio saqmis ganxilvisas mxareebs aseve aZlevs uflebas pro-

cesze Amicus Curiae daswrebis SesaZlebloba winaswar gansaz-

Rvron.832

Amicus Curiae saarbitraJo ganxilvis sruluflebian subieq-

tad da saarbitraJo SeTanxmebis mxared ver CaiTvleba, Tum-

ca, mas mainc SeuZlia garkveuli garemoebebis arsebobisas 

saarbitraJo ganxilvis aqtiur monawiled iqces. magaliTad, 

ormxrivi sainvesticio xelSekrulebis amerikuli modeli 

uflebas aZlevs arbitrebs dauSvan mesame pirebi Amicus Cuirae 
statusiT, Tu isini damatkiceben, rom davis Sedegebi maT 

uflebebzec aisaxeba. rogorc doqtrinaSi aRniSnaven, aseTi 

praqtika misaRebi jerjerobiT mxolod planetis dasavleT 

naxevarsferoSia.833 

Amicus Curiae, rogroc saproceso samarTlis instituti 

warmatebiT gamoiyenes erTerTi saarbitraJo ganxilvis dros. 

saqme exeboda kanadel investorsa da amerikis SeerTebul 

Statebs Soris  qimiuri mrewvelobis sferoSi dadebul ga-

rigebas. kanadaSi dafuZnebulma saerTaSoriso arasamTavrobo 

organizaciam miuTiTa sajaro interesze da am saarbitraJo 

831  Favre-Bulle, Xavier Are arbitration proceedings still exclusively reserved for the 
parties? wignSi: Towards a uniform international arbitration law? General Editor: Em-
manuel Gaillard, International Arbitration Institute (IAI) Jurisnet, 2005, p. 206-207
832  Lavranos, Nikolaos; Designing and International Investor-to State Arbitration Sys-
tem After Opinion 1/09, in: Bungenberg, Marc; Hermann, Christoph; (Editors) Com-
mon Commercial Policy after Lisabon; Special Issue: European Yearbook of Interna-
tional Economic Law, ’’Springer,’’ Heidelberg, 2013, p.201.
833  Muchlinski, Peter; Policy Issues in:  Muchlinski, Peter; Ortino, Federico; 
Schreuer Christoph;(Editors) The Oxford Handbook of International Investment Law, 
‘’Oxford University Press,’’ 2008, p.43.
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ganxilvaSi CarTva moiTxova. rogorc aSS-is, aseve kanadis 

xelisufleba daeTanxma am iniciativas. tribunalma sakiTxi 

dadebiTad gadawyvita, miuTiTa UNCITRAL-is saarbitraJo 

reglamentis 15 (1) muxlze da daaskvna, rom arbitraJs aqvs 

ufleba saTanado safuZvlebis arsebobisas Amicus Curiae sta-

tusiT saqmeSi arasamTavrobo organizaciebic CarTos.834
sxva saqmeze, SveicariaSi mimdinare saarbitraJo procesSi 
wagebulma mxarem  mimarTa aSS-is sasamarTlos da arbitrebi 

The Racketeer Infl uenced and Corrupt Organizaions Act-ze (The RICO 
Act) miTiTebiT meqrTameobaSi daadanaSaula. vinaidan samive 

arbitri Sveicaruli saarbitraJo asociaciis wevri iyo, aso-

ciaciam gadawyvita, Amicus Curiae statusiT aSS-s sasamarTlo-

saTvis miemarTa. Tavis axsna-ganmartebaSi asociaciam miuTi-

Ta, rom arc erTi arbitri ar iyo aSS-is moqalaqe da saarbi-

traJo ganxilvis adgilic mis farglebs gareT mdebareobda. 

Sesabamisad, am saxelmwifos sasamarTlos mier saqmis ganxilva 

winaaRmdegobaSi modioda saerTaSoriso arbitraJis fuZemde-

blur principebTan. amave dros, asociacia miuTiTebda, rom 

Sveicarias aqvs yvela saTanado samarTlebrivi berketi qr-

Tamis aRebis faqtis gamoZiebisaTvis. asociaciis prezidenti 

aseve xazs usvamda, rom Sveicariis uzenaesma sasamarTlom 

saarbitraJo gadawyvetileba ZalaSi datova.835 rogorc Cans, 

angloa-merikul samarTlebriv sivrceSi warmoSobil Amicus 
Curiae instituts saWiroebis SemTxvevaSi evropis kontinetzec 

mimarTaven, Tumca sainteresoa, ramdenad SeZlebda asociacia 

am formis gamoyenebas, misi adresati rom germanuli, an Svei-

caruli sasamarTlo yofiliyo. 

kidev erT saqmeze, amjerad ukve sainvesticio davebis saer-

TaSoriso centris saxeliT moqmed tribunals836 mopasuxe sax-

elmwifoSi (argentinaSi) dafuZnebuli arasamTavrobo orga-

nizaciis warmomadgenlebma mosTxoves: 1. saqmis zepir ganx-

834  Favre-Bulle, Xavier Are arbitration proceedings still exclusively reserved for the 
parties? wignSi: Towards a uniform international arbitration law? General Editor: Em-
manuel Gaillard, International Arbitration Institute (IAI) Jurisnet, 2005, p. 210-213
835   ASA Bulletin, Volume 24, No 1,  Kluwer law international, 2006, p. 202
836  Tavmjdomare: Professor Jeswald W. Salacuse;  wevrebi: -Professor Gabrielle 
Kaufmann-Kohler Professor Pedro Nikken
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ilvaze daswrebis nebarTva. 2. arbitraJisaTvis Amicus Curiae 
statusiT sakuTari mosazrebebis wardgenis ufleba. 3. saar-

bitraJo ganxilvasTan dakavSirebuli nebismieri dokumenta-

ciis gacnoba.837 tribunalma imsjela am sakiTxze da Suamdgom-

loba ar daakmayofila. amave dros, arbitrebma xazi gausves, 

rom ganmcxadeblebs ufleba hqondaT kvlav wamoeyenebinaT 

aseTi moTxovna, Tu Amicus Curiae statusiT procesSi monaw-

ileobis aucileblobas saTanadod daasabuTebdnen.838 marTa-

lia, am konkretul SemTxvevaSi moTxovna ar dakmayofilda, 

magram arbitraJma saarbitraJo ganxilvis dros Amicus Curiae 
dasaSveboba ar uaryo. 

moyvanili magaliTebi cxadyofen, rom arasamTavrobo orga-

nizaciebs SeuZliaT Amicus Curiae statusiT werilobiT mimar-

Ton saarbitraJo tribunalebs da adamianis uflebebis kuTx-

iT saxelmwifosa da investoris qmedebebis marTlzomierebisa 

da mizanSewonilobis Sesaxeb sakuTari pozicia daafiqsiron.839 

msoflio savaWro organizaciis davebis gadawyvetis saapela-

cio organom calsaxad daadgina, rom mas hqonda Amicus Cur-
iae formatSi mesame pirebisaTvis azris gamoxatvis SesaZle-

blobis micemis ufleba. igive daskvnamde mivida UNCITRAL 
wesebis mixedviT moqmedi erT-erTi tribunali, romelic 

davas ixilavda CrdiloeT amerikuli Tavisufali vaWrobis 

xelSekrulebis mixedviT. am ukanasknel SemTxvevaSi tri-

bunalma miuTiTa, rom praqtika aseve gaziarebuli iyo ara 

mxolod msoflio savaWro organizaciis, aramed aSS-iranis 

sayovelTaod cnobili davebis gadawyvetisaTvis Seqmnili saa-

rbitraJo tribunalebis mier.840 Amicus Curiae-s saqmeSi CarT-

vis gadawyvetileba ar efuZneba raime konkretul pozitiur 

samarTlebriv normas. doqtrinasa da praqtikaSi gavrcele-

buli SexedulebiT, Amicus Curiae institutis uaryofa, an misi 

daSveba procesSi arbitrebis kompetenciis farglebSi Tavs-

837  ASA Bulletin, Volume 24, No 1,  Kluwer law international, 2006, p. 303
838  ASA Bulletin, Volume 24, No 1,  Kluwer law international, 2006, p. 313  
839  Diehl, Alexandra; The Core Standard of International Investment Protection, 
‘’Wolters Kluwer’’, Alphen aan den Rijn, 2012, p.250.
840  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.125-126.
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deba. maT ufleba aqvT TavianTi SexedulebiT gadawyviton 

proceduruli sakiTxebi, rac pirdapir ar aris daregulireb-

uli saarbitraJo reglamentiT, konvenciiT Tu nebismieri sxva 

aqtiT, risi gamoyenebis valdebulebac arbitraJs gaaCnia.841

f) gadawyvetilebis gadasinjva 

gadawyvetilebis gadasinjvis procedura damokidebulia ima-

ze Tu vin aris gadawyvetilebis mimRebi da ra samarTlebrivi 

bazis safuZvelze moqmedebs is. saarbitraJo gadawyvetilebis 

kontrolis meqanizmebi niu-iorkis konvenciiT842 da Sida 

kanonmdeblobiT aris daregulirebuli. im saxelmwifoebis 

Sida kanonmdebloba, vinc gaiziara gaeros saerTaSoriso 

savaWro samarTlis komisiis modeluri kanoni saerTaSoriso 

komerciuli arbitraJis Sesaxeb843 aseve iTvaliswinebs saar-

bitraJo ganxilvis adgilis mixedviT moqmedi sasamarTlos 

mier gadawyvetilebis gauqmebis SesaZleblobas. gauqmebisa da 

cnobasa da aRsrulebaze uaris Tqmis safuZvlebi amomwura-

vad aris CamoTvlili zemoaRniSnul konvenciasa da kanonmde-

blobaSi, am CamonaTvlis gafarTovebis an Semcirebis ufleba 

sasamarTlos ar aqvs.844

vaSingtonis konvencia adgens niu-iorkis konvenciisagan gan-

sxvavebul avtonomiur samarTlebriv reJims centris tribu-

nalebis mier miRebuli gadawyvetilebis baTilad cnobasTan 

dakavSirebiT. baTilad cnobis procedura da safuZvlebi 

konvenciiT detalurad aris gaTvaliswinebuli.845 

841  Sureda, Andres Rigo; Investment Treaty Arbitration, Judging Under Uncerteinity, 
‘’Cambridge University Press,’’Cambirdge, 2012, p.127.
842   http://www.uncitral.org/pdf/english/texts/arbitration/NY-conv/XXII_1_e.pdf
843   UNCITRAL Model Law on International Commercial Arbitation http://www.uncit-
ral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
844   dawvrilebiT saarbitraJo gadwyvetilebebis gauqmebisa da cnobasa 

da aRsrulebaze uaris Tqmis Sesaxeb ix. cercvaZe, giorgi; saerTaSoriso 

arbitaraJi (SedarebiTi analizi), Tbilisi, ‘’meridiani’’, 2012.
845  ix. vaSingtonis konvenciis 51-e da 52-e muxlebi. da am wignis qveTavi 

`sainvesticio davebis saerTaSoriso centri~.
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