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პირველად ამ კრებულს ჯერ კიდევ 1995 წელს გერმანიაში, ზაარლანდის უნი-
ვერსიტეტში გავეცანი და მას შემდეგ ეს წიგნი ადამიანის ძირითადი უფლებების 
შესახებ გერმანიის პრაქტიკის შესწავლისას ჩემი ერთ-ერთი მთავარი სახელმ-
ძღვანელო გახდა. 1999 წელს კრებულის ახალი გამოცემა შევიძინე და უკვე იმ 
დროიდან ვფიქრობდი მის ქართულად თარგმნაზე. სამწუხაროდ, ეს “ფიქრი” საკ-
მაოდ დიდხანს გაგრძელდა და მხოლოდ 2007 წელს უკვე საქართველოს უზენაეს 
სასამართლოში დავიწყეთ აქტიური მუშაობა ამ საკითხზე. თავდაპირველად დავუ-
კავშირდით კრებულის ავტორს, ჰამბურგის უნივერსიტეტის პროფესორს, ბატონ 
იურგენ შვაბეს, რომელმაც, საქართველოს კონსტიტუციისა და სპეციფიკის გათ-
ვალისწინებით, კრებულის სპეციალური ვარიანტი მოგვაწოდა, 2008 წლიდან კი 
ქალბატონმა ეთერ ჩაჩანიძემ გადაწყვეტილებათა თარგმნა დაიწყო. ძალიან დიდი 
მადლობა მინდა ვუთხრა ორივე მათგანს, რადგან მათ გარეშე კრებულის ქართუ-
ლი გამოცემა დღის სინათლეს ნამდვილად ვერ იხილავდა. სხვა რომ არა, ბატონ 
პროფესორს მადლობა თუნდაც ასეთი კრებულის შექმნისათვის ეკუთვნის, ეთერ 
ჩაჩანიძეს კი – ურთულესი კონსტრუქციის გერმანული წინადადებებისა და იური-
დიული ტერმინების თითქმის უშეცდომოდ თარგმნისათვის. 2009 წლიდან თარ-
გმნილი მასალის რედაქტირება დაიწყო, რომელიც ობიექტური მიზეზების გამო 
(რაც ძირითადად უზენაესი სასამართლოს ძალიან დატვირთულ სამუშაო გრაფიკს 
უკავშირდება) გაჭიანურდა, თუმცა, როგორც ამბობენ, დასასრული ყველაფერს 
აქვს და დღეს კრებული სრული სახით თქვენს წინაშეა.      

უპირველეს ყოვლისა, უნდა აღინიშნოს, რომ კრებულში თავმოყრილია 1950-
იანი წლებიდან მოყოლებული ყველა ის ძირითადი, ე.წ. “გზამკვლევი” გადა-
წყვეტილება, რომლებითაც შთამბეჭდავად არის ახსნილი და განმარტებული 
გერმანიის კონსტიტუციით აღიარებული ადამიანის ძირითად უფლებათა და თა-
ვისუფლებათა, აგრეთვე დემოკრატიისა და სამართლებრივი სახელმწიფოს პრინ-
ციპების შინაარსი. ამასთან, კრებულის მთავარი ღირსება და, შეიძლება ითქვას, 
უპირატესობა სხვა მსგავს გამოცემებთან შედარებით ისიც არის, რომ მასში მო-
ცემულია გადაწყვეტილებათა არა სრული ტექსტი, არამედ მხოლოდ ის ნაწილი, 
სადაც ნორმათა შინაარსის განხილვა და მათი განმარტება ხდება. სწორედ ამით 
არის ეს კრებული ძალიან მოსახერხებელი, რადგან ნებისმიერ თემაზე მუშაობი-
სას ძალიან სწრაფად და მარტივად შეიძლება სასურველი დებულების მოძებნა და 
მის შესახებ საკონსტიტუციო სასამართლოს პრაქტიკის გაცნობა. დარწმუნებული 
ვარ, თითოეული მკითხველისათვის ძალიან საინტერესო და იმავდროულად სასი-
ამოვნო იქნება კონსტიტუციის ნორმათა ნათელი, მკაფიო და ლოგიკური განმარ-
ტებების წაკითხვა, რომლებმაც განავითარეს და დიდწილად ჩამოაყალიბეს კიდეც 
გერმანიის თანამედროვე კონსტიტუციური წესრიგი და სამართლებრივი სისტემა. 
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საყურადღებოა ისიც, რომ კრებულზე დაყრდნობით შესაძლებელია გერმანიის 
ძირითადი კანონის სხვადასხვა დებულების შედარება საქართველოს კონსტიტუ-
ციის შესაბამის ნორმებთან და იმის გაანალიზება, თუ როგორ არის განმარტებუ-
ლი ესა თუ ის ნორმა ჩვენთან და გერმანიაში; როგორ იყენებენ მას პრაქტიკაში 
საერთო სასამართლოები და გერმანულის მსგავსია თუ არა ჩვენი პრაქტიკა. მა-
გალითისათვის შეიძლება დავასახელოთ სასამართლო დარბაზებში სატელევიზიო, 
აუდიო- და ვიდეოჩანაწერების აკრძალვასთან დაკავშირებული გადაწყვეტილება 
(E 103, 44), რომელიც პირდაპირ ეხმიანება ჩვენს დღევანდელობას. ასეთი აკრ-
ძალვა გერმანიაში 1965 წლიდან მოქმედებს და, ალბათ, ყველასათვის საინტერესო 
იქნება გაეცნოს იმ განმარტებებსა და დასაბუთებას, რის მიხედვითაც გერმანიის 
ფედერალურმა საკონსტიტუციო სასამართლომ ხაზი გაუსვა მართლმსაჯულების 
ინტერესების დაცვის აუცილებლობას ინფორმაციის თავისუფლების მიმართ და ეს 
ნორმა კონსტიტუციის შესაბამისად აღიარა.

ზემოაღნიშნული და უამრავი სხვა გადაწყვეტილების აქტუალურობიდან და 
მნიშვნელობიდან გამომდინარე, დარწმუნებული ვარ, რომ ეს გამოცემა ძალიან 
დაეხმარება ყველას, ვინც სამართლის სფეროში საქმიანობს, დაწყებული მოსამარ-
თლეებიდან - დამთავრებული სტუდენტებით. 

და ბოლოს, მინდა აღვნიშნო, რომ ქართულ ენაზე კრებული შეიქმნა საქართ-
ველოს უზენაესი და საკონსტიტუციო სასამართლოების თანამშრომლობით, ხოლო 
მისი გამოცემა შესაძლებელი გახდა გერმანიის საერთაშორისო თანამშრომლო-
ბის საზოგადოების ფინანსური მხარდაჭერით, რისთვისაც დიდი მადლობა მინდა 
ვუთხრა ჩვენს გერმანელ პარტნიორებს. ასევე დიდი მადლობა ეკუთვნის ყველა 
იმ ადამიანს, ვინც ძალ-ღონეს არ იშურებდა და თვეების განმავლობაში მუშაობდა 
კრებულზე. ესენი გახლავთ: სამეცნიერო რედაქტორები - პროფესორი თევდორე 
ნინიძე, საკონსტიტუციო სასამართლოს მოსამართლეები -  ბატონი ბესო ლოლაძე 
და ქალბატონი ქეთევან ერემაძე, ასევე სტილისტები - ზაზა ბზიშვილი და თინათინ 
ქოქრაშვილი. მათი შრომის შედეგად ქართულენოვან იურიდიულ ლიტერატურას 
ფასდაუდებელი წიგნი შეემატა.

პატივისცემით,
კონსტანტინე კუბლაშვილი

საქართველოს უზენაესი სასამართლოს თავმჯდომარე
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გერმანიის ფედერალური საკონსტიტუციო სასამართლოს გადაწყვეტილებათა 
კრებულის ქართული თარგმანის გამოცემა მნიშვნელოვანი სიახლეა არა მარტო 
ქართველი იურისტებისთვის, არამედ ფართო საზოგადოებისთვისაც. საქართვე-
ლო წარმოადგენს რომანულ-გერმანული სამართლებრივი სისტემის ნაწილს, სის-
ტემისა, რომელიც კონტინენტური ევროპის სამართლებრივ კულტურას განსაზღვ-
რავს. ხაზგასმით უნდა ითქვას, რომ ზოგადად გერმანულ იურიდიულ მეცნიერებას 
სამართლებრივი აზროვნების ჭრილში უდიდესი დატვირთვა გააჩნია. ამასთანავე, 
მისი გავლენა, რა თქმა უნდა, კონკრეტულად საქართველოზეც აისახება. 

თანამედროვე ქართული სამართლებრივი სივრცე გერმანიაში დამკვიდრებული  
ფასეულობების გავლენით ჩამოყალიბდა. შესაბამისად, სახეზე გვაქვს საქართვე-
ლოს კანონმდებლობით რეგლამენტირებული სამართლებრივი ინსტიტუტებისა და 
მათი კომპონენტების გამოკვეთილი მსგავსება გერმანულ სამართლებრივ კონსტ-
რუქციებთან. უნდა აღინიშნოს, რომ გერმანიის წვლილი ქართული სამართლებრი-
ვი კულტურის განვითარებაში მხოლოდ სახელმწიფოებრივ დონეზე დამკვიდრებუ-
ლი საბაზისო ღირებულებების გადმოცემით არ შემოიფარგლება. პოსტსაბჭოთა 
საქართველოს კანონმდებლობის ჩამოყალიბებაში მნიშვნელოვანი როლი ითამაშეს 
გერმანელმა მეცნიერებმა, რომლებიც აქტიურად მონაწილეობდნენ კოდიფიკა-
ციის პროცესში.

გერმანულ სამეცნიერო წრეებთან თანამშრომლობა ქართველი იურისტები-
სათვის უმნიშვნელოვანეს გამოცდილებას წარმოადგენს და მოიცავს საკითხთა 
ფართო სპექტრს. დამოუკიდებელი საქართველოს კანონმდებლობის შექმნაში 
დიდი წვლილი მიუძღვით ქართველ მეცნიერებს, რომლებიც თავის დროზე სა-
მართლის გერმანულ სკოლას ეზიარნენ და მიღებული გამოცდილება გამოიყენეს 
როგორც საკანონმდებლო ბაზის მომზადებისას, ასევე საქართველოს კონსტი-
ტუციის შემმუშავებელ სახელმწიფო კომისიაში საქმიანობის ფარგლებში. შე-
საბამისად, ქართული და გერმანული სამეცნიერო წრეების თანამშრომლობა 
კონსტიტუციურ-სამართლებრივ სივრცესაც მოიცავს. ამასთანავე, გერმანელი 
მეცნიერები  მოწვეული იყვნენ სპეციალისტებად საქართველოს საკონსტიტუციო 
სასამართლოს მიერ განხილულ საქმეებზე. აღსანიშნავია ისიც, რომ საქართვე-
ლოს კონსტიტუციის კომენტარებში, რომელიც ადამიანის ძირითად უფლებებსა 
და თავისუფლებებს ეხება, ხშირად ვხვდებით მითითებას გერმანიის ფედერალუ-
რი საკონსტიტუციო სასამართლოს მიერ ამა თუ იმ საკითხთან დაკავშირებით გა-
კეთებულ განმარტებებზე. 

საკონსტიტუციო სასამართლოს მიერ კონკრეტული ნორმის კონსტიტუციურო-
ბის შემოწმების მასშტაბს, რა თქმა უნდა, საქართველოს კონსტიტუცია წარმო-
ადგენს. თუმცა სასამართლო ამა თუ იმ პრობლემატური საკითხის გადაწყვეტისას 
ითვალისწინებს ასევე   საერთაშორისო–სამართლებრივ ნორმებს, ადამიანის უფ-
ლებათა საერთაშორისო სტანდარტებს და დიდ მნიშვნელობას ანიჭებს უცხოურ 
სასამართლო პრაქტიკას აღნიშნულ კონტექსტში. კონსტიტუციის განმარტება სპე-
ციფიკურ ამოცანას წარმოადგენს, რადგან ძირითად კანონში ვხვდებით სხვადას-
ხვა ზოგად დებულებას, რომელიც აბსტრაქციის მაღალი ხარისხით გამოირჩევა. 
შესაბამისად, კონსტიტუციის დებულებათა სათანადო ინტერპრეტაცია მოითხოვს 
გარკვეული სამართლებრივი პრინციპების მხედველობაში მიღებას. სწორედ ეს 
გარემოება განაპირობებს უცხოური პრაქტიკის გათვალისწინების მართებულო-
ბას. გარდა იმისა, რომ შესაბამის ქვეყნებში დაგროვილია მდიდარი გამოცდილება 
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სამართლის სფეროში, საქართველოში დამკვიდრებული სამართლებრივი კონს-
ტრუქციები მათ კონსტიტუციებში მოცემული დებულებების მსგავსია. აქედან 
გამომდინარე, უცხოური სასამართლო პრაქტიკა საქართველოში კონსტიტუციური 
ნორმების ინტერპრეტაციის მნიშვნელოვან დამხმარე საშუალებას წარმოადგენს.    

ამ თვალსაზრისით, უნდა ითქვას, რომ გერმანიის ფედერალური საკონსტიტუ-
ციო სასამართლოს გადაწყვეტილებები, ისევე როგორც დასავლეთ ევროპის სხვა 
სახელმწიფოთა სასამართლო აქტები, ადამიანის უფლებათა ევროპული სასამარ-
თლოსა და ამერიკის შეერთებული შტატების სასამართლო გამოცდილება, გარკ-
ვეულწილად აისახა საქართველოს საკონსტიტუციო სასამართლოს რიგ აქტებში. 
კონსტიტუციით რეგლამენტირებული ადამიანის ძირითადი უფლება უნივერსა-
ლურ ღირებულებას წარმოადგენს, ზოგადსაკაცობრიო მნიშვნელობა გააჩნია. ეს 
გარემოება მეტყველებს კონკრეტული საქმეების განხილვისას ფედერალური სა-
კონსტიტუციო სასამართლოს პრაქტიკის გამოყენების სასარგებლოდ, რადგან აღ-
ნიშნულმა ორგანომ არსებობის საკმაოდ ხანგრძლივი ისტორიის მანძილზე, კერ-
ძოდ კი 1951 წლიდან, ფასდაუდებელი სამუშაო გასწია.              

საქართველოს საკონსტიტუციო სასამართლოს შესაბამისი გადაწყვეტილებები 
ეხება საზოგადოებისთვის მნიშვნელოვან თემებს, საზოგადოებრივი ცხოვრების აქ-
ტუალურ პრობლემებს. ამას ადასტურებს ასევე გადაწყვეტილებები, რომლებშიც 
სასამართლომ გერმანიის ფედერალური საკონსტიტუციო სასამართლოს განმარტე-
ბები გამოიყენა. 2004 წელს საკონსტიტუციო სასამართლოში განიხილებოდა პროგ-
რამა „60 წუთის“ წამყვანის, აკაკი გოგიჩაიშვილის სარჩელი, რომლის მიხედვითაც, 
მოსარჩელეს საქართველოს უზენაესი სასამართლოს გადაწყვეტილებით დაეკისრა 
ზემოაღნიშნულ გადაცემაში საჯაროდ გავრცელებული ცნობების უარყოფა. სასა-
მართლომ, გადაწყვეტილების მისაღებად საჭირო გარემოებების გამორკვევის კონ-
ტექსტში გამოიყენა გერმანიის ფედერალური საკონსტიტუციო სასამართლოს მიერ 
„აზრის“ ცნების განმარტება. ამავე საქმეზე სასამართლომ მიუთითა ფედერალური 
საკონსტიტუციო სასამართლოს გადაწყვეტილებებზე აზრის თავისუფლების და-
ცულ სფეროსა და მისი შეზღუდვის კრიტერიუმებთან დაკავშირებით.   

2006 წელს გამოტანილ გადაწყვეტილებაში (№ 1/3/393, 397) საქართველოს 
საკონსტიტუციო სასამართლომ გამოიყენა გერმანიის ფედერალური საკონსტი-
ტუციო სასამართლოს მიერ გაკეთებული განმარტებები სასამართლო დაცვის უფ-
ლებასთან და მის ცალკეულ კომპონენტებთან დაკავშირებით. აღსანიშნავია ასევე 
სასამართლოს მიერ 2007 წელს გამოტანილი გადაწყვეტილება (საქმეზე №1/1/374, 
379). ამ საქმეზე მნიშვნელოვანი განმარტებები ეხებოდა მომხმარებელთა უფლე-
ბების დაცვას. გამოყენებულ იქნა გერმანიის ფედერალური საკონსტიტუციო სასა-
მართლოს პრაქტიკა, რომელიც ეხებოდა ხელშეკრულების მხარეთა ინტერესების 
სამართლიან დაბალანსებასა და აღნიშნულ სფეროში სახელმწიფოს ვალდებულე-
ბათა მნიშვნელობას. ამგვარად, გერმანიის, როგორც დასავლური დემოკრატიის 
ერთ-ერთი მნიშვნელოვანი წარმომადგენელი სახელმწიფოს როლი სასამართლო 
პრაქტიკის თვალსაზრისითაც უმნიშვნელოვანესია. საკონსტიტუციო სამართალ-
წარმოების ფარგლებში გერმანული გამოცდილების გამოყენების თვალსაზრისით 
საინტერესოა ისიც, რომ საქართველოში მოსარჩელე მხარე იყენებს გერმანიის ფე-
დერალური საკონსტიტუციო სასამართლოს გადაწყვეტილებებს სასარჩელო მოთ-
ხოვნის საფუძვლიანობის დასადასტურებლად (მაგ., №3/2/416 საქმეზე).    

გერმანიის ფედერალური საკონსტიტუციო სასამართლოს გადაწყვეტილებათა 
კრებულის ქართულ ენაზე გამოცემა უაღრესად მნიშვნელოვანია, რადგან, საბო-
ლოო ჯამში, ემსახურება დაინტერესებული საზოგადოების ცნობიერების ამაღ-



XI

ლებას სამართლის სფეროში. საქართველოს საკონსტიტუციო სასამართლოს ამ 
თვალსაზრისით საკუთარი როლი და დატვირთვა გააჩნია.  დასავლური დემოკრა-
ტიის ერთ-ერთი თვალსაჩინო წარმომადგენლის, გერმანიის ფედერაციული რეს-
პუბლიკის საკონსტიტუციო სასამართლოს გადაწყვეტილებათა საფუძველზე დამ-
კვიდრებული სტანდარტების გამოყენება  საკონსტიტუციო სამართალწარმოებაში 
წარმოადგენს ქართული კანონმდებლობის პროგრესულობის გარანტს. 

გიორგი პაპუაშვილი
საქართველოს საკონსტიტუციო 

სასამართლოს თავმჯდომარე
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წინამდებარე ნაშრომი წარმოადგენს გერმანიის ფედერაციული რესპუბლიკის სა-
კონსტიტუციო სასამართლოს გადაწყვეტილებების ამონარიდების თარგმანს. თარგ-
მანი შესრულებულია პროფ. იურგენ შვაბეს მიერ შედგენილი კრებულის საფუძველზე, 
რომელიც, თავის მხრივ, უკვე მრავალი წლის განმავლობაში ფედერალური საკონსტი-
ტუციო სასამართლოს გადაწყვეტილებათა კლასიკურ კრებულს წარმოადგენს. 

საქართველოს და გერმანიის ფედერაციული რესპუბლიკის კონსტიტუციურ მარ-
თლმსაჯულებებს შორის არსებული ყველა განსხვავების მიუხედავად, სტუქტურულ 
დონეზე ამ სისტემებს შორის მრავალი საერთო არსებობს: როგორც საქართველო, 
ისე გერმანია აღიარებს ჯერ კიდევ ავსტრიის საკონსტიტუციო სასამართლოს (1920) 
მიერ ჩამოყალიბებულ მართლმსაჯულებათა გამიჯვნის მოდელს, რომლის სულის 
ჩამდგმელი ჰანს კელზენი იყო. ამ მოდელის მიხედვით კონსტიტუციურ მართლმსა-
ჯულებას ახორციელებს ორგანიზაციულად დამოუკიდებელი ”კონსტიტუციური მარ-
თლმსაჯულების სპეციალიზირებული სასამართლო”. საპირისპირო მოდელს წარმო-
ადგენს აშშ-ში დამკვიდრებული ერთიანი მოდელი, რომელშიც საერთო განსჯადობის 
უმაღლესი სასამართლო, როგორც უზენაესი სასამართლო, იმავდროულად უფლება-
მოსილია, ინდივიდუალური სარჩელის ფარგლებში კონსტიტუციასთან შესაბამისო-
ბაზე შეამოწმოს კანონები და ადმინისტრაციული აქტები.

ამავე დროს, საქართველოს და გერმანიის საკონსტიტუციო სასმართლოები თა-
ვის საქმიანობაშიც ნაწილობრივ ერთგვაროვანი გამოწვევების წინაშე დგანან. სა-
კონსტიტუციო სასამართლოები ახდენენ ტექსტის განმარტებას, რომელიც - მისი 
მატერიალური შემადგენელის გარდა - უნდა პასუხობდეს სამ პრინციპს: კონსტი-
ტუცია უნდა იყოს სტაბილური, ის ღია უნდა იყოს სამომავლო განვითარებისთვის 
და უტოვებდეს სხვადასხვა პოლიტიკური და საზოგადოებრივი პროცესების მო-
ნაწილეებს საკმარის თავისუფალ სივრცეს განვითარებისთვის. როგორც საქართ-
ველოს, ისე გერმანიის საკონსტიტუციო სასამართლოს ამოცანაა კონსტიტუციის 
ამგვარი ფუნქციური პირობის შენარჩუნება. ის, თუ როგორ ახერხებს ამას გერ-
მანიის ფედერალური საკონსტიტუციო სასამართლო, შეგვიძლია ვნახოთ წინამ-
დებარე კრებულში მოცემულ გადაწყვეტილებებში, რომლებიც საკმაოდ ფართო, 
მაგრამ ამავე დროს ნათელ წარმოდგენას ქმნიან ფედერალური საკონსტიტუციო 
სასამართლოს პრაქტიკაზე. 

ზემოთ თქმულიდან გამომდინარე, გერმანიის ფედერალური საკონსტიტუციო 
სასამართლოს გადაწყვეტილებათა კრებულის თარგმნა ქართულ ენაზე, პროექტი, 
რომელიც საქართველოს უზენაესი სასამართლოს, საქართველოს საკონსტიტუ-
ციო სასამართლოს და გერმანიის საერთაშორისო თანამშრომლობის საზოგადო-
ების (GIZ) ერთობლივი ძალისხმევით განხორციელდა, წარმოადგენს მნიშვნელო-
ვან წვლილს ევროპული კონსტიტუციური მართლმსაჯულების ერთიანი სისტემის 
განვითარებაში და ვისურვებდი, რომ ნაშრომმა ჰპოვოს დაინტერესებული მკითხ-
ველი როგორც მოსამართლეთა და ადვოკატთა, ისე მეცნიერთა და სახელმწიფო 
მოხელეთა შორის.

პროფ. დოქტ. ანდრეას ფოსკულე
გერმანიის ფედერალური საკონსტიტუციო 

სასამართლოს თავმჯდომარე 
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zogadi nawili

a) normis ganmarteba

E – 8, 28

mosamarTles ara aqvs ufleba, kanons, romelic formulirebisa da Sinaarsis 
mixedviT erTmniSvnelovania, „konstituciis Sesabamisi~ ganmartebis (Verfas  - 
s ungskonforme Auslegung) gziT sapirispiro mniSvneloba mianiWos. 

pirveli palatis 1958 wlis 11 ivnisis ganCineba
- BvL 149/52 –33 -

... kanonis formulirebisa da misi warmoSobis istoriis mixedviT, erTmniS-
vnelovani neba maSinac ar unda iTvaliswinebdes mosamarTlisaTvis asparezis 
miniWebas damatebiTi ganmartebebis gasakeTeblad, rodesac sasamarTlos mi-
zania, es daasabuTos normis „konstituciasTan Sesabamisobis“ ganmartebis 
movaleobiT.

Tumca, germaniis federalurma sakonstitucio sasamarTlom 1953 wlis 7 
maisis gadawyvetilebiT (ix: BVerfGE 2, 266 [282]) daadgina, rom Á orazrovnebis 
SemTxvevaSi saWiroa normis konstituciuri ganmarteba“, magram imavdrou-
lad miuTiTa, rom yovelive aRniSnulis farglebSi „aucilebelia mTlianad 
kanonis miznis gaTvaliswineba“. federalurma sakonstitucio sasamarTlom 
saWirod miiCnia kanonis SezRuduli ganmarteba, romelic imdenad Seesabameba 
kanonmdeblis nebas, ramdenadac konstituciuria. sabolood am gadawyveti-
lebam kanonmdeblis ganzraxvidan ZalaSi is maqsimumi datova, rac konsti-
tuciis mixedviT iyo SesaZlebeli; amasTan, ar ganxilula is sakiTxi, xom ar 
gascda kanonmdeblis ganzraxva zemomiTiTebuls.

mocemuli SemTxvevisaTvis ar aris arsebiTi sakiTxis gadawyveta, Tu zo-
gadad, ramdenad aZlevs konstituciuri ganmartebis movaleoba mosamarTles 
uflebas, rom SezRudos an damatebis gziT gaafarToos kanonmdeblis neba. 
federalurma sakonstitucio sasamarTlom 1953 wlis 17 ivnisis gadawyve-
tilebiT (ix: BVerfGE 2, 336 [340, 341]) im SemTxvevebisaTvis aRiara aseTi 
uflebamosileba, rodesac moqmedi kanonmdeblobidan gamomdinare, Tanaswo-
robis principis gaTvaliswineba SesaZlebelia mxolod pozitiuri normiT, 
romelic Seesabameba kanonis formulirebas. Tumca, arc erT SemTxvevaSi ar 
SeiZleba, rom aseTi konstituciuri ganmarteba arsebiT sakiTxebSi gascdes 
an Secvalos sakanonmdeblo miznebi, rac mocemul SemTxvevaSi ase iqneboda. 
cvlilebaTa kanonis me-6 muxlis pirveli punqti erTmniSvnelovania. landis 
umaRlesi sasamarTlos mier ganzraxuli „konstituciuri ganmarteba“ ki ka-
nonis calsaxa formulirebas zustad sapirispiro mniSvnelobas mianiWebda. 
amiT sasamarTlo Caereoda ara mxolod kanonmdeblis, aramed _ federalu-
ri sakonstitucio sasamarTlos kompetenciaSic, vinaidan germaniis ZiriTadi 
kanonis me-100 muxlis pirveli punqtis mixedviT, mxolod mis (federaluri 
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sakonstitucio sasamarTlos) uflebamosilebas ganekuTvneba germaniis Ziri-
Tad kanonTan (aq: me-3 muxlTan) aSkarad Seusabamo kanonis (romelic gamoica 
ZiriTadi kanonis moqmedebis periodSi) arakonstituciurad gamocxadeba.

E – 11, 126

winarekonstituciuri norma mxolod maSin aris asaxuli konstituciis Se-
mdgomi drois kanonmdeblis nebaSi, rodesac kanonmdeblis mier aseTi normis 
dadasturebis neba obieqturad gamomdinareobs TviTon kanonidan, an kanonis 
cvlilebis SemTxvevaSi _ Secvlili da ucvlelad datovebuli normebis mWi-
dro Sinaarsobrivi konteqstidan.

meore palatis 1960 wlis 17 maisis ganCineba
- 2 BvL 11/59, 11/60 - 

germaniis federaluri sakonstitucio sasamarTlos praqtikis mixedviT, 
normebi, romlebic gamoica germaniis ZiriTadi kanonis amoqmedebamde, ker-
Zod, 1949 wlis 24 maisamde (e.w. winarekonstituciuri kanonebi), zogadad, ar 
eqvemdebareba Semowmebas, ZiriTadi kanonis me-100 muxlis pirveli punqtis 
pirveli winadadebis mixedviT (ix: BVerfGE 2, 124 [128]; ix: BVerfGE 2, 124 [128]; 
4, 331 [341]; 10, 129 [131]).

federaluri sakonstitucio sasamarTlos 1957 wlis 17 ianvris gadawyve-
tilebis mixedviT, am principidan gamonaklisia is winarekonstituciuri nor-
mebi, romlebic kanonmdebelma ZiriTadi kanonis amoqmedebis Semdeg „gaiTva-
liswina Tavisi nebis farglebSi“ (ix: BVerfGE 6, 55 [65]; da aseve: 7, 282 [290]; 8, 
210 [213]; 9, 39 [46]; 10, 129 [132]; 10, 185 [191]).

aRniSnuli gadawyvetilebis dasabuTebis winaaRmdeg arsebobs garkveuli 
eWvi (...).

zogierTi avtori miiCnevs, rom sasamarTlo maSinac miakuTvnebs mniSvne-
lobas sakanonmdeblo procesSi monawile organoTa nebas, rodesac es neba ka-
nonSi pirdapir ar aris gamoxatuli. Tumca, amgvari midgoma ar Cans 1957 wlis 
17 ivnisis gadawyvetilebaSi. aseTi mosazreba aseve SeuTavsebeli iqneboda 
kanonis ganmartebis meTodebisa da miznis Tavad federaluri sakonstitucio 
sasamarTlos mier aRiarebul principebTan. 

maSin, rodesac „subieqturi“ Teoria gadamwyvetad miiCnevs „kanonmde-
blis“, e.i. kanonis avtoris istoriul nebasa da mis motivacias, „obieqtu-
ri“ Teoriis mixedviT, romelmac sasamarTlo praqtikasa da moZRvrebaSi 
ufro da ufro didi aRiareba hpova, ganmartebis sagania TviTon kanoni 
anu kanonmdeblis mier kanonSi obieqturad gamoxatuli neba. „saxelmwifo 
laparakobs ara kanonis SemuSavebaSi monawileTa piradi gamonaTqvamebis“, 
aramed _ mxolod TviTon kanonis saSualebiT. kanonmdeblis neba emTxveva 
kanonis nebas (ix: გუსტავ რადბრუხი: samarTlis filosofia, me-4 gamocema, 
1950 w. gv. 210).

ganmartebis aRniSnul mizans emsaxureba ganmartebani kanonis sityva-si-
tyviTi (gramatikuli), misi konteqstis (sistemuri), kanonis miznis (Teleo-
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logiuri), kanonis dokumenturi masalebisa da misi warmoSobis (istoriuli) 
mixedviT.

kanonmdeblis obieqtur nebaSi Casawvdomad daSvebulia ganmartebis yvela 
aRniSnuli meTodis gamoyeneba. isini ki ar gamoricxavs, aramed avsebs erT-
maneTs. igive vrceldeba kanonis obieqturi masalebis gamoyenebaze, ramdena-
dac es masalebi gamosadegia kanonis obieqturi Sinaarsis gamokvlevisaTvis. 
„Tumca, kanonis momzadebisas gamoyenebuli masalebi misi ganmartebisaTvis 
mxolod garkveuli zomierebiTa da sifrTxiliT anu, ZiriTadad, damxmare 
masalebis saxiTa da funqciiT unda iqnes gamoyenebuli“ (RGZ 128, 111). aR-
niSnuli informaciebis safuZvelze ar unda iqnes miCneuli, rom erTmaneTs 
uTanabrdeba sakanonmdeblo instanciebis Sexedulebebi da kanonis obieqturi 
Sinaarsi. normis ganmartebisas kanonmdeblis neba mxolod imdenad SeiZleba 
iqnes gaTvaliswinebuli, ramdenadac TviTon kanonSi moiZebneba misi saTana-
dod gansazRvruli safuZveli da gamoxatuleba (ix. magaliTad: BGH LM #3 
germaniis samoqalaqo kodeqsis 133-e muxlTan dakavSirebiT).

federalurma sakonstitucio sasamarTlom jer kidev 1952 wlis 21 mai-
sis gadawyvetilebaSi aRniSna (ix: BVerfGE 1, 299 [312]), rom kanonis normis 
ganmartebisaTvis gadamwyvetia kanonmdeblis mocemul normaSi gamoxatu-
li obieqturi neba, ise, rogorc igi gamomdinareobs kanonis formulire-
bidan da misi konteqstidan; xolo warmoSobis istorias normis ganmar-
tebisaTvis mxolod maSin eniWeba mniSvneloba, „rodesac igi adasturebs 
ganmartebis zemoxsenebuli meTodebiT gamovlenili principebis siswores 
an aRmofxvravs eWvebs, romlebic ver gaqarwyldeboda misi gamoyenebis ga-
reSe“. 1959 wlis 15 dekembris gadawyvetilebaSi (ix: BVerfGE 10, 234 [244]) 
federalurma sakonstitucio sasamarTlom aRniSnuli principebi kidev 
erTxel daadastura.

2. „kanonmdeblis neba~ aris kanonSi obieqturad gamoxatuli neba. konsti-
tuciis ZalaSi Sesvlamde moqmedi norma mxolod maSin aisaxeba konstituciis 
ZalaSi Sesvlis Semdeg moqmedi kanonmdeblis nebaSi, rodesac kanonmdeblis 
mier aseTi normis dadasturebis mizani obieqturad gamomdinareobs TviTon 
kanonidan, an kanonis cvlilebebis SemTxvevaSi _ Secvlili da ucvlelad da-
tovebuli normebis mWidro sagnobrivi kavSiridan anu konteqstidan. amasTan, 
gadamwyveti ar aris sakanonmdeblo organos wevrTa motivacia da Sexedule-
bebi, Tu isini kanonSi ar asaxula.

maSasadame, dadasturebad ar miiCneva, rodesac kanonmdebeli ZiriTadi ka-
nonis amoqmedebamde moqmed normas droebiT ar cvlis an ar auqmebs. arc 
kanonmdeblis mier winarekonstituciuri kanonis calkeuli debulebis cvli-
lebisa da sxva debulebis xeluxleblad datovebis safuZvelze ivaraudeba, 
rom kanonmdebelma Seamowma da daadastura sxva danarCeni normebi. mosa-
zreba, romlis mixedviTac, federaluri kanonmdeblis mier ganxorcielebu-
li winarekonstituciuri kanonis nebismieri cvlileba am kanons gadaaqcevs 
konstituciis ZalaSi Sesvlis Semdeg amoqmedebul kanonad, vinaidan amiT ka-
nonmdebeli acxadebs, rom igi kanonis Seucvlel nawils miiCnevs konstitu-
ciurad, sinamdviles ar Seesabameba. gansakuTrebiT didi moculobis mqone 
kanonis SemTxvevaSi SeuZlebelia, gamovideT im irealuri varaudidan, rom 
kanonmdebelma calkeuli cvlilebebis farglebSi Seamowma da daadastura 
mTliani kanonis konstituciuroba.
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imisaTvis, rom winare konstituciuri norma iqces konstituciis Zala-
Si Sesvlis Semdeg amoqmedebul normad, kanonmdebelma misi dadasturebis 
konkretuli neba kanonSi unda gamoavlinos. es ki, magaliTad, is SemTxvevaa, 
rodesac Zveli norma xelaxla gamoicema kanonad, rodesac axali norma miu-
TiTebs Zvel, winarekonstituciur normaze, an rodesac mwiri da misi mci-
re moculobis gamo sakmaod TvalsaCino samarTlebrivi sfero safuZvlianad 
icvleba kostituciis amoqmedebis Semdeg da Secvlili da Seucvleli norme-
bis mWidro Sinaarsobrivi konteqstidan gamomdinareobs, rom kanonmdebelma 
Seumowmeblad ar datova Zveli, Seucvleli normebi.

E – 40, 88

1. saerTo sasamarTloebs, romlebic saqmeebs arsebiTad ganixilaven, SeuZliaT 
mimdinare kanonebis ganmarteba da gamoyeneba. federaluri sakonstitucio 
sasamarTlo ki movalea, mimdinare kanonebis ganmartebisaTvis savaldebu-
lod daadginos konstituciuri samarTlidan gamomdinare masStabebi da 
farglebi. 

2. im SemTxvevaSi, Tu federaluri sakonstitucio sasamarTlo samarTlis ca-
lkeuli normis „konstituciuri ganmartebis“ farglebSi gamoTqvams azrs, 
rom aRniSnuli normis garkveuli interpretacia ar Seesabameba germaniis 
ZiriTad kanons, maSin arc erT sasamarTlos ar SeuZlia, konstituciurad 
miiCnios interpretaciis aseTi SesaZlebloba.

meore palatis 1975 wlis 10 ivnisis ganCineba
- 2 BvR 1018/74 - 

... federalurma sakonstitucio sasamarTlom gadawyvita, rom moqalaqe, 
romelsac aqvs mudmivi sacxovrebeli adgili da droebiT ar iyenebs mas Sve-
bulebis ganmavlobaSi, ar aris valdebuli, miiRos gansakuTrebuli zomebi am 
periodSi Setyobinebis Tu uwyebis SesaZlo CabarebasTan dakavSirebiT. moqa-
laqes unda hqondes imis rwmena, rom misi moTxovna vadis aRdgenasTan daka-
vSirebiT dakmayofildeba, Tu mas saxlSi Svebulebis gamo aryofnis periodSi 
fostaSi deponirebis gziT Cahbardeba dajarimebis gankarguleba da man, imis 
gamo, rom ar icoda amis Sesaxeb, gaacdina gasaCivrebis vada.

landis sasamarTlom berlinis umaRlesi sasamarTlos 1974 wlis 2 ianvris 
gadawyvetilebaze dayrdnobiT miiCnia, rom SesaZlebeli iyo federaluri sa-
konstitucio sasamarTlos praqtikaSi sasamarTlo uwyebis Cabarebis pirvel 
mcdelobasTan dakavSirebiT damkvidrebuli principebidan gadaxveva da amiT 
ver gaiTvaliswina aRniSnuli sasamarTlo praqtikis savaldebulooba.

federaluri sakonstitucio sasamarTlos Sesaxeb germaniis kanonis 31-e 
muxli iTvaliswinebs yvela sasamarTlosTvis federaluri sakonstitucio 
sasamarTlos gadawyvetilebebis savaldebuloobas. rodesac federaluri sa-
konstitucio sasamarTlo romelime normas miiCnevs baTilad an moqmedad, am 
gadawyvetilebas, federaluri sakonstitucio sasamarTlos Sesaxeb germaniis 
kanonis 31-e muxlis me-2 punqtis mixedviT, aqvs kanonis Zala. Tumca, imave 
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kanonis 31-e muxlis pirveli punqtis Tanaxmad, federaluri sakonstitucio 
sasamarTlos gadawyvetilebebs aseve sxva SemTxvevebSic aqvs iseTi saval-
debulo xasiaTi da Sedegi, romelic scdeba calkeuli SemTxvevis fargle-
bs, vinaidan misi gadawyvetilebis sarezolucio da samotivacio nawilebSi 
konstituciis ganmartebis Sesaxeb ganxiluli da Camoyalibebuli principe-
bi savaldebuloa sasamarTloebisaTvis nebismieri normis ganmartebisas (ix: 
BVerfGE 19, 377 [391]; 20, 56 [87]; 24, 289 [297]).

federaluri sakonstitucio sasamarTlos Sesaxeb germaniis kanonis 31-e 
muxli imdenad aniWebs konstituciur-samarTlebriv gadawyvetilebebs saval-
debulo xasiaTs, ramdenadac amas moiTxovs federaluri sakonstitucio sa-
samarTlos, rogorc konstituciis mcvelisa da interpretatoris, funqcia. 
Sesabamisad, savaldebulo xasiaTi vrceldeba samotivacios mxolod im nawil-
ze, romelic exeba konstituciis ganmartebasa da gamoyenebas. igi ar moicavs 
mxolod kanonTa ganmartebasa da gamoyenebas, vinaidan kanonebis ganmarteba 
da gamoyeneba aris sagnobrivad gansjadi saerTo sasamarTloebis prerogati-
va. federaluri sakonstitucio sasamarTlo ki valdebulia, savaldebulod 
daadginos saerTo kanonebis ganmartebisaTvis konstituciuri samarTlidan 
gamomdinare masStabebi da farglebi. im SemTxvevaSi, Tu federaluri sakons-
titucio sasamarTlo saerTo samarTlis calkeuli normis „konstituciuri 
ganmartebis“ farglebSi gamoTqvams azrs, rom aRniSnuli normis garkveu-
li interpretacia ar Seesabameba germaniis ZiriTad kanons, maSin arc erT 
sasamarTlos ar SeuZlia, konstituciurad miiCnios interpretaciis aseTi 
SesaZlebloba. federaluri sakonstitucio sasamarTlos Sesaxeb germaniis 
kanonis 31-e muxlis pirveli punqtis mixedviT, yvela sasamarTlosaTvis 
savaldebuloa federaluri sakonstitucio sasamarTlos, rogorc konsti-
tuciur-samarTlebrivi sakiTxebis farglebSi savaldebulo instanciis, ver-
diqti/gadawyvetileba normisa Tu kanonis arakonstituciurobis Sesaxeb. 

b) germaniis federaluri sakonstitucio sasamarTlos mier normis 
ganmartebisa da gamoyenebis Semowmeba

E – 18, 85

sasamarTlos gadawyvetilebebis gadamowmeba federaluri sakonstitucio sa-
samarTlos mier

pirveli palatis 1964 wlis 10 ivnisis ganCineba

3. Tu patentTan dakavSirebuli saqmeebis ganmxilveli federaluri sa-
samarTlos mier gamoyenebuli samarTali Seesabameba germaniis ZiriTadi 
kanonis me-14 muxls, gansaxilveli rCeba sakonstitucio saCivris ZiriTadi 
sakiTxi, kerZod: daarRvia Tu ara patentTan dakavSirebuli saqmeebis gan-
mxilvelma federalurma sasamarTlom kanonis ganmartebisa da gamoyenebis 
gziT sakuTrebis ufleba.
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a) kanonis, gansakuTrebiT ki ZiriTadi daTqmebis, ganmartebisa da gamoye-
nebisas sasamarTlo valdebulia, gaiTvaliswinos ZiriTadi kanonis Rirebu-
lebaTa masStabebi. Tu sasamarTlo ar iTvaliswinebs aRniSnul masStabebs, ma-
Sin igi, rogorc sajaro xelisuflebis subieqti, arRvevs ZiriTadi kanonis im 
normebs, romlebic ar gaiTvaliswina; Sesabamisad, misi gadawyvetileba unda 
gaauqmos federalurma sakonstitucio sasamarTlom sakonstitucio saCivris 
safuZvelze (ix: BVerfGE 7, 198 [207]; 12, 113 [124]; 13, 318 [325]).

sakonstitucio saCivris daniSnulebasa da federaluri sakonstitucio 
sasamarTlos gansakuTrebul amocanebTan Seusabamo iqneboda is garemoeba, 
rom sakonstitucio sasamarTlosaTvis, rogorc sakasacio instanciisaTvis, 
miemarTaT sasamarTlo gadawyvetilebebis SeuzRudavi samarTlebrivi ga-
damowmebis mizniT, im safuZvliT, rom mcdari sasamarTlo gadawyvetileba 
SesaZloa, exebodes piris ZiriTad uflebas. procesis warmoeba, faqtobri-
vi garemoebebis dadgena da Sefaseba, kanonis ganmarteba da misi gamoyeneba 
konkretul SemTxvevaSi warmoadgens mxolod amisaTvis gansjad sasamarTlo-
Ta prerogativas, rac ar eqvemdebareba gadamowmebas federaluri sakonsti-
tucio sasamarTlos mier; mxolod sasamarTlos mier specifikuri konstitu-
ciuri samarTlis darRvevis SemTxvevaSi SeuZlia federalur sakonstitucio 
sasamarTlos, Caerios sakonstitucio saCivris safuZvelze (ix: BVerfGE 1, 418 
[420]). specifikuri konstituciuri samarTali ar miiCneva darRveulad, ro-
desac gadawyvetileba obieqturad mcdaria saerTo samarTlis mixedviT; sa-
samarTlos Secdoma swored ZiriTad uflebaTa gauTvaliswineblobaSi unda 
mdgomareobdes.

Tumca, federaluri sakonstitucio sasamarTlos Carevis SesaZleblobaTa 
areali yovelTvis mkafiod ar aris gansazRvruli; mosamarTles Tavisi Sinaga-
ni rwmenis farglebSi unda hqondes garkveuli sivrce/asparezi, romelic sa-
Sualebas aZlevs mas, gaiTvaliswinos calkeuli SemTxvevis gansakuTrebuli ga-
remoebebi. zogadad ki SeiZleba iTqvas, rom calkeuli kanonis farglebSi e.w. 
subsumciis1 procesi ar eqvemdebareba federaluri sakonstitucio sasamarT-
los mier gadamowmebas, vidre TvalsaCino ar gaxdeba Secdoma ganmartebisas, 
romelic ganpirobebulia ZiriTadi uflebis mniSvnelobis principulad mc-
dari SefasebiT, gansakuTrebiT ki _ ZiriTadi uflebiT daculi sferos far-
glebTan dakavSirebiT da amasTan, aRniSnuli Secdoma saTanado mniSvnelobisaa 
konkretuli SemTxvevisaTvis Tavisi materialuri datvirTvis kuTxiT. Ziri-
Tadi uflebis darRveva jer kidev ar aris saxeze, rodesac mosamarTlis mier 
saerTo kanonis gamoyeneba gamoiwvevs iseT Sedegs, romlis Á marTebulobac” 
sadavoa, gansakuTrebiT iseT SemTxvevebSi, rodesac eWvqveS dgas mosamarTlis 
Sefasebani urTierTsawinaaRmdego interesebis urTierTSefardebis fargleb-
Si, vinaidan erTi an meore mxaris interesebi metad gaiTvaliswina.

b) germaniis federalurma sakonstitucio sasamarTlom ver daadgina, 
rom gasaCivrebuli ganCineba, zemoT aRniSnuli gagebiT, arRvevs ZiriTad 
uflebas.

1 subsumcia niSnavs kanonis abstraqtuli faqtobrivi elementebis gamoyenebasa da morgebas 
konkretul SemTxvevaze anu iuridiul kvalifikacias.
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E – 43, 130

1. politikuri paeqrobis farglebSi gamoTqmuli iseTi mosazrebis Sinaarsis 
dadgenisas, romelic aris germaniis sisxlis samarTlis kodeqsis 186-e da 
187a muxlebiT gaTvaliswinebuli sasjelis safuZveli, am Sinaarsis dasad-
genad gamoyenebuli aspeqtebi da masStabebi unda Seesabamebodes germaniis 
ZiriTadi kanonis me-5 muxlis pirvel punqts.

2. aRniSnuli sakiTxis ganxilva da gadawyveta Sesabamisi sasjeliT gaTvaliswi-
nebuli Carevis didi intensiurobis SemTxvevebSi srulad eqvemdebareba 
konstituciur-samarTlebriv gadamowmebas.

pirveli palatis 1976 wlis 7 dekembris ganCineba

momCivnis winaaRmdeg saqme aRiZra politikuri ciliswamebisaTvis (germa-
niis sisxlis samarTlis kodeqsis 186-e da 187ა muxlebi). landis sasamarTlom 
momCivans Seufarda fuladi jarima 2000 germanuli markis odenobiT. amas-
Tan, sasamarTlom TanamosarCeles miakuTvna ufleba, sasamarTlo gadawyve-
tilebis sarezolucio nawili gamoeqveynebina momCivnis xarjze.

Tumca, landis sasamarTlom dadgenilad miiCnia, rom TanamosarCelis sam-
saxuri dakavebuli iyo ara mxolod germaneli glexebis dasaxlebiT, aramed 
_ poloneli glexebis TavianTi miwebidan gaZevebiT. amas garda, sasamarT-
lom aseve dadgenilad miiCnia, rom TanamosarCelem polonelebi erTxel pa-
razitebsac Seadara. magram, sasamarTlos azriT, momCivani TanamosarCeles 
faruli formiT brals sdebda imaSi, rom igi monawileobda polonelebis 
ganadgurebaSi. sasamarTlos azriT, swored ase ikiTxeba proklamacia, misi 
konteqstidan gamomdinare.

sakonstitucio saCivari dasabuTebulia.

I
1. sakonstitucio saCivari mimarTulia sisxlis samarTlis saqmeze 

saerTo sasamarTloebis mier gamotanili gadawyvetilebebis winaaRmdeg, 
romlebic, rogorc gansjadi sasamarTloebis gadawyvetilebebi, avtomatu-
rad ar eqvemdebareba konstituciur-samarTlebriv Semowmebas: sasamarT-
lo warmoebis organizacia, faqtobriv garemoebaTa dadgena da Sefaseba, 
kanonis ganmarteba da misi gamoyeneba calkeul SemTxvevaSi, zogadad, ar 
eqvemdebareba federaluri sakonstitucio sasamarTlos mier gadamowme-
bas; mxolod sasamarTlos mier specifikuri konstituciuri samarTlis 
darRvevis SemTxvevaSi SeuZlia federalur sakonstitucio sasamarTlos 
Careva sakonstitucio saCivris gziT (ix: BVerfGE 18, 85 [92]). aseTi darR-
veva SesaZloa, mdgomareobdes aseve imaSic, rom saerTod ar gaTvaliswi-
nebula an mcdarad iqna gaTvaliswinebuli ZiriTad uflebaTa gavlena da 
mniSvneloba sisxlis samarTlisa da sisxlis saproceso samarTlis far-
glebSi. aRniSnulis farglebSi konstituciur-samarTlebrivi Semowmebis 
masStabis gansazRvrisaTvis mniSvnelovania ZiriTadi uflebis SezRudvis 
intensiuroba: rac ufro metad da Rrmad exeba ganaCeni msjavrdebulis 
ZiriTadi uflebis sferos, miT ufro mkacri moTxovnebi vrceldeba am 
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Carevis dasabuTebulobasTan dakavSirebiT da miT ufro farToa federa-
luri sakonstitucio sasamarTlos mier misi gadamowmebis SesaZleblobebi 
(ix: BVerfGE 42, 143 [148] -DGB-).

maSinac, rodesac xdeba mxolod fuladi jarimis Sefardeba, winamde-
bare xasiaTis SemTxvevebisaTvis sasjeli, rogorc sanqcia kriminaluri 
marTlsawinaaRmdego moqmedebis mimarT, bevrad ufro intensiuria, vi-
dre samoqalaqo-samarTlebrivi valdebulebis dakisreba raime qmedebis 
ganxorcielebasTan an zianis anazRaurebasTan dakavSirebiT. mocemul 
SemTxvevaSi zemoT aRniSnuls emateba isic, rom sakonstitucio saCivar-
Si miTiTebuli Careva ZiriTad uflebaSi sakmaod masStaburia: rodesac 
momCivans Á farulad~ gamoTqmuli dadgenili mosazrebis saxiT landis sa-
samarTlo miawers iseT gamonaTqvams/gancxadebas, romelic mas ar gauke-
Tebia da rodesac mas imavdroulad Seefardeba sasjeli, aseT SemTxveve-
bSi mocemulia intensiuri Careva, romelic aucileblad exeba ZiriTadi 
uflebiT daculi pirovnuli sferos birTvs. momCivnis individualuri 
azris gamoxatvis uflebis garda, zogadad, azris Tavisufali gamoxatvis 
uflebisaTvis arsebiTad masStaburia aRniSnuli uaryofiTi Sedegebi da 
gavlena (ix: BVerfGE 42, 143 [156]), vinaidan saxelmwifos amgvari qmedeba 
gavlenas axdens Tavisufali sityvis, Tavisufali informaciisa da azris 
Camoyalibebis Tavisuflebis arsze.

yovelive aRniSnulidan gamomdinare, ver SemovifarglebiT mxolod imis 
ganxilviT, gamovlinda Tu ara Secdoma gasaCivrebuli gadawyvetilebebis Se-
mTxvevaSi, rac ganpirobebulia ZiriTadi uflebis mniSvnelobisa da gansaku-
TrebiT ki - misi dacvis meqanizmis masStabis principulad mcdari SefasebiT 
(ix: BVerfGE 18, 85 [93]). mocemul SemTxvevaSi federaluri sakonstitucio 
sasamarTlos amocanaa aseve detalurad Seamowmos: aRniSnuli gadawyveti-
lebebis farglebSi faqtobrivi elementebis dadgenisas da Sefasebisas, aseve 
kanonis ganmarteba-gamoyenebisas dairRva Tu ara konstituciiT uzrunvel-
yofili azris gamoxatvis Tavisufleba.

2. gamonaTqvamebTan dakavSirebuli deliqtebis SemTxvevebSi SesaZlebe-
lia, saqmis ganmxilvelma sasamarTlom jer kidev faqtobriv garemoebaTa 
dadgenisas dauSvas amdagvari darRvevebi, rodesac gamosakvlevi da dasad-
genia werilobiTi gamonaTqvamis Sinaarsi da rodesac am gamonaTqvams mie-
cema iseTi datvirTva, romelic saerTod an sakmarisi damajereblobiT ar 
gamomdinareobs misi formulirebidan. aseT SemTxvevaSi Á faqti~ aris Tvi-
Ton sasamarTloSi wardgenili teqsti, romlis Sinaarsi unda dadgindes 
interpretaciis saSualebiT. Tu gamonaTqvami miznad isaxavs azris Camo-
yalibebis procesze gavlenis moxdenas, maSin is aspeqtebi da masStabebi, 
romlebsac sasamarTlo iyenebs Tavisi interpretaciisaTvis, unda Seesa-
bamebodes germaniis ZiriTadi kanonis me-5 muxlis pirvel punqts. aqedan 
gamomdinare, mocemul SemTxvevaSi faqtobriv garemoebaTa da elementTa 
dadgenis konstituciur-samarTlebriv gadamowmebas xels ar uSlis iseTi 
garemoebebi, romelTa safuZvelzec federaluri sakonstitucio sasamarT-
losaTvis Cveulebriv savaldebuloa saerTo sasamarTloebis mier dadgeni-
li faqtebi da garemoebebi.
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II
landis sasamarTlos ganaCeni gamotanilia germaniis ZiriTadi kanonis me-5 

muxlis pirveli punqtis darRveviT; Sesabamisad, germaniis ZiriTadi kanonis 
me-5 muxlis pirvel punqtTan aseve Seusabamoa landis umaRlesi sasamarTlos 
ganCineba, romliTac igi ar akmayofilebs landis sasamarTlos ganaCenis mi-
marT aRZrul sakasacio saCivars.

1. momCivnis proklamacia Seicavs faqtebis mtkicebasa da Sefasebas, romle-
bic mimarTuli da amasTan, saTanadod iyo garkveuli azris CamoyalibebisaT-
vis. aq saubaria sazogadoebisaTvis metad saintereso paeqrobaze, romelic 
gansakuTrebiT mniSvnelovania azris gamoxatvis Tavisuflebisa da Rirsebis 
dacvis urTierTmimarTebis gansazRvrisaTvis (ix: BVerfGE 7, 198 [212]; 12, 113 
[127]; 24, 278 [282]; 42, 163 [170]). aRniSnulis garda, landis sasamarTlos ga-
dawyvetilebaSi ar Cans msjeloba imasTan dakavSirebiT, Tu ra mniSvneloba 
aqvs ZiriTad uflebas misaRebi gadawyvetilebisaTvis. Sesabamisad, landis 
sasamarTlom konkretul SemTxvevaSi ara Tu mcdarad gansazRvra germaniis 
ZiriTadi kanonis me-5 muxlis pirveli punqtis masStabi, aramed Tavisi ga-
dawyvetilebis farglebSi saerTod ar gaiTvaliswina azris gamoxatvis Tavi-
suflebis ZiriTadi ufleba.

2. landis sasamarTlos mier germaniis ZiriTadi kanonis me-5 muxlis mniS-
vnelobis gauTvaliswineblobas efuZneba im faqtobrivi garemoebebis dadge-
na, romelic safuZvlad udevs sasjelis Sefardebas. 

landis sasamarTlom miiCnia, rom momCivnis mxridan unda evarauda fa-
ruli gancxadebebis gavrcelebis faqti. aRniSnuli varaudis mixedviT, 
proklamaciebSi Riad Camoyalibebul da miTiTebul faqtebs, romlebic 
uSualod ar exeboda TanamosarCelis warsuls, ar gaaCnda Á raime samarT-
lebrivi mniSvneloba~: moxsenebebi SS-isa da policiis mier sajaro dax-
vretebis, Á likvidirebuli~ polonelebis zrdadi ricxvisa da polonuri 
inteligenciis ganadgurebis Sesaxeb, sasamarTlos azriT, da momCivnis 
replikisagan gansxvavebiT, ar emsaxureboda mxolod zogadi infor-
maciis miwodebas. swored aqedan gamomdinareobs proklamaciis interpre-
tacia, romelic warmoadgens sasamarTlos mier dadgenili garemoebebis 
safuZvels.

aRniSnuli mosazreba moklebulia yovelgvar safuZvels. 
landis sasamarTlos gadawyvetileba efuZneba imas, rom Rirsebis dacvis 

interesebi mocemul SemTxvevaSi moiTxovs Á farTo ganmartebas~. amiT igi 
xelmZRvanelobs im masStabiT, rom momCivans marTlac hqonda ganzraxu-
li im faruli gancxadebis gavrceleba, romelic bralad Seeracxa. aseTi 
masStabi ki ar Seesabameba germaniis ZiriTadi kanonis me-5 muxls, vinaidan 
igi efuZneba oden azris gamoxatvis Tavisuflebis SezRudvis saxiT nor-
mirebuli Rirsebis dacvas da amasTan, sruliad ar iTvaliswinebs TviTon 
azris gamoxatvis Tavisuflebis konstituciur-samarTlebriv uzrunvel-
yofas. marTalia, ar SeiZleba Rirsebis dacvis mniSvnelobis Seufaseblo-
ba da gauTvaliswinebloba, magram aseve saWiroebs gaTvaliswinebas azris 
gamoxatvis Tavisuflebis ZiriTadi ufleba, romelic izRudeba mxolod 
piradi Rirsebis uflebiT; yovelive es kidev ufro mniSvnelovani xdeba, 
Tu mxedvelobaSi miviRebT, rom mocemul SemTxvevaSi saubaria sazoga-
doebisaTvis metad saintereso sakiTxTan dakavSirebul paeqrobaze, rac 
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dauSvebels xdis germaniis ZiriTadi kanonis me-5 muxlis aspeqtiT mxolod 
Rirsebis dacvis arsebiTad gaTvaliswinebas.

g) normaTa arakonstituciurobis Sedegebi

E – 1, 14

5.  sasamarTlo gadawyvetilebas, romelic auqmebs kanons, aqvs ara mxolod ka-
nonis Zala (federaluri sakonstitucio sasamarTlos Sesaxeb germaniis ka-
nonis 31-e muxlis me-2 punqti), aramed igi, Tavisi arsebiTi motivaciiT, fede-
raluri sakonstitucio sasamarTlos Sesaxeb germaniis kanonis 31-e muxlis 
pirveli punqtis mixedviT, aseve savaldebuloa federaciis yvela konstitu-
ciuri organosaTvis, rac niSnavs imas, rom imave Sinaarsis federaluri kano-
ni veRar miiReba.

6.  Tu federaluri sakonstitucio sasamarTlo daadgens, rom konstituciis 
amoqmedebis Semdeg gamocemuli kanoni baTilia ZiriTad kanonTan arse-
buli winaaRmdegobis safuZvelze, aRniSnuli kanoni Tavidanve baTilad 
CaiTvleba.

meore palatis 1951 wlis 23 oqtombris gadawyvetileba
- 2 BvG 1/51 - 

E – 21, 12

brunvis gadasaxadis Sesaxeb germaniis moqmedi kanonis farglebSi, sakonkuren-
cio neitralitetis naklebobas „erTprofilian“ da „mravalprofilian“ sawar-
moTa Soris kanonmdebeli unda Seeguos brunvis gadasaxadTan dakavSirebuli, 
ukve dawyebuli da kanonmdeblis mier saTanado vadaSi gasatarebeli reformis 
dasrulebamde.

pirveli palatis 1966 wlis 20 dekembris gadawyvetileba 1966 wlis  
4 da 5 ivliss Catarebuli zepiri ganxilvis safuZvelze

- 1 BvR 320/57, 70/63 - 

... aRniSnulidan gamomdinare, brunvis gadasaxadis Sesaxeb germaniis moq-
medi kanoni imdenad ar Seesabameba TviTon kanonmdeblis mier mniSvnelovnad 
miCneul sagadasaxado Tanasworobas, ramdenadac igi „erTprofiliani“ da 
„mravalprofiliani“ sawarmoebis gare brunvas upirobod uTanabrebs erTma-
neTs. Tumca mocemul SemTxvevaSi, gansakuTrebiT ki mocemuli droisaTvis 
ver moxdeba verc kanonis baTilad cnoba da verc ZiriTadi uflebis darR-
vevis dadgena. igive vrceldeba momCivnebis mier gasaCivrebul konstituciis 
sxva darRvevebzec, vinaidan es darRvevebic, ZiriTadad, imave mosazrebebiT 
aris argumentirebuli da dasabuTebuli.



11

federaciis Semosavlebisa da aseve sawarmoTa TviTRirebulebisaTvis, 
agreTve fasis zogadi formirebisa da CamoyalibebisaTvis brunvis gadasaxa-
dis Sesaxeb germaniis kanons aqvs gansakuTrebuli mniSvneloba; aqedan ga-
momdinare, dauSvebelia mocemuli droisaTvis kanonis mxolod im mizeziT 
baTilad gamocxadeba, rom gansakuTrebul, Tundac mniSvnelovan jgufebs 
uTanasworod moeqcnen sxva jgufebTan SedarebiT; aRniSnuli, savaraudod, 
SesaZlebeli iqneboda martiv SemTxvevebSi, magram mocemul viTarebaSi dad-
geboda absoluturad gaumarTlebeli Sedegi, kerZod, is, rom Seusabamod 
farTo moqmedebis sferos masStabiT Zalas dakargavda kanoni, romelsac 
saerTod ar exeba mocemul SemTxvevaSi gansaxilveli sakiTxi. momCivnebs arc 
mouTxoviaT mTeli kanonis baTilad cnoba. 

aseve gamoricxulia kanonis im nawilis baTilad cnoba, romelic mniSvnelova-
nia mocemul SemTxvevaSi ganxiluli uTanasworobis kuTxiT. baTilobis amgvari 
SezRudva mxolod Teoriulad aris SesaZlebeli. praqtikaSi ki ver moiZebneba 
formulireba, romelic farTomasStaburi sagadasaxado obieqtis SemTxvevaSi 
erTmaneTisagan samarTlebrivad gamijnavda kanonis baTil da moqmed nawilebs... 

meore mxriv, erTprofiliani sawarmosaTvis, rogoricaa momCivani, moce-
mul situaciaSi ar aris sruliad miuRebeli kanonis moqmedeba kidev garkveu-
li drois manZilze...

marTalia, arsebul viTarebaSi brunvis gadasaxadis Sesaxeb germaniis 
kanoni, Tavisi arasrulyofili saxiT, inarCunebs Zalasa da moqmedebas, 
magram rac Seexeba misi moqmedebis gagrZelebas, gansakuTrebiT ki - „erT-
profiliani“ da „mravalprofiliani“ sawarmoebis gare brunvis urTierT-
gaTanabrebasTan dakavSirebiT, aq mis moqmedebas ukve gansazRvruli aqvs 
Sesabamisi vadebi.

 

d) ZiriTadi uflebebi valdebulebebis gansakuTrebul pirobebSi2

E – 33, 1

1. patimarTa ZiriTadi uflebebic SesaZlebelia, SeizRudos mxolod kanonis 
meSveobiT an mis safuZvelze.

2 „valdebulebis gansakuTrebuli pirobebi“ germanul samarTlebriv sivrceSi ewodeba moqa-„valdebulebis gansakuTrebuli pirobebi“ germanul samarTlebriv sivrceSi ewodeba moqa-
laqis gansakuTrebul valdebulebebs saxelmwifos winaSe. demokratiis farglebSi, Tumca, 
gamoricxulia iZuleba/TviTgankargvis SezRudva, magram aqac arsebobs iseTi sferoebi, 
sadac aseTi iZuleba/TviTgankargvis SezRudva gamarTlebulia isev demokratiuli prin-
cipebiT (mag: cixeebi, fsiqiatriuli klinikebi, policia, samxedro). me-20 saukunis da-
sawyisSi germaniis administraciul samarTalSi gavrcelebuli iyo mosazreba, rom aseT 
SemTxvevebSi moqalaqe nebayoflobiT ambobda uars ZiriTadi uflebebis ganxorcielebaze 
da iyo ara sazogadoebis, aramed saxelmwifos wevri, misi Semadgeneli nawili, romelic 
ar sargeblobda am uflebebiT. germaniis federaluri sakonstitucio sasamarTlos 1972 
wlis gadawyvetilebis Semdeg (ix: BVerfGE 33, 1) valdebulebis gansakuTrebul pirobebSi 
myof adamianebzec vrceldeba ZiriTadi uflebebis moqmedeba. marTalia, SesaZlebelia am 
uflebebis SezRudva, magram mxolod imdenad, ramdenadac es aucilebeli da savaldebuloa 
konkretuli sferos miznebis Sesasruleblad. maSasadame, valdebulebis gansakuTrebuli 
pirobebi, misi tradiciuli gagebiT, germanul samarTlebriv sivrceSi dReisaTvis ukve 
aRar arsebobs.
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2. patimarTa ZiriTad uflebebSi ganxorcielebuli iseTi Carevebi, romlebsac 
ar gaaCnia kanonieri safuZveli, miRebul unda iqnes garkveuli gardamavali 
vadis farglebSi.

3. patimarTa ZiriTadi uflebebis SezRudva mxedvelobaSi miiReba mxolod im 
SemTxvevaSi, rodesac igi aucilebelia germaniis ZiriTadi kanonis Rirebu-
lebaTa sistemaSi Semavali sazogado miznebis ganxorcielebisaTvis.

4. sasjelaRsrulebis kanonis amocanaa, gaavlos zRvari, romelic iTvaliswi-
nebs rogorc patimris azris Tavisufali gamoxatvis uflebas, aseve sasje-
laRsrulebis mowesrigebuli da gonivruli sistemis aucilebel moTxovne-
bsa da interesebs.

meore palatis 1972 wlis 14 martis ganCineba

momCivani aris patimari. 1967 wlis 24 dekembers man X-s mimarTa weriliT, 
romelSic igi ganixilavda sasjelaRsrulebis dawesebulebis xelmZRvanelis, 
doqtor s-is (romelic unda Secvliliyo) pirovnebas, aseve xelmZRvanelo-
baSi cvlilebebis gamomwvev, misi azriT, gadamwyvet sakiTxebs. amasTan, igi 
mkveTrad uaryofiTad da damamcireblad moixseniebda doqtor s-s. 

1967 wlis 27 dekembers werili SeaCera Sesabamisi ganyofilebis xelmZRva-
nelma, masSi gadmocemuli Seuracxmyofeli gancxadebebisa da aseve imis gamo, 
rom iq ganxiluli iyo sasjelaRsrulebis dawesebulebis iseTi saqmeebi da sa-
kiTxebi, romlebic patimars piradad saerTod ar exeboda. aRniSnuli SeCerebis 
samarTlebriv safuZvlad dasaxelda DVollzO–is3 155-e muxlis me-2 punqti.

momCivani sakonstitucio saCivris meSveobiT asaCivrebs germaniis ZiriTa-
di kanonis pirveli muxlis me-2 punqtis, me-5 muxlis pirveli punqtis, me-10 
muxlis, me-19 muxlis pirveli punqtis, me-20 muxlis me-3 punqtisa da 103-e 
muxlis pirveli punqtis darRvevas.

misi gancxadebiT, sasjelaRsrulebis dawesebulebis TanamSromelTa mier 
patimarTa werilebis Semowmeba arRvevs germaniis ZiriTadi kanonis me-10 
muxliT garantirebul mimoweris saidumloebas. amas garda, momCivani miiCne-
vs, rom germaniis ZiriTadi kanonis me-5 muxlis pirvel punqts ewinaaRmdegeba 
werilis SeCereba im safuZvliT, rom igi Seicavs Seuracxmyofel gancxadebe-
bs an ganixilavs sasjelaRsrulebis dawesebulebaSi arsebul pirobebs. momCi-
vnis azriT, ZiriTadi uflebebi moqmedebs aseve patimrebisaTvis da ZiriTadi 
kanonis me-19 muxlis pirveli punqtis Tanaxmad, maTi SezRudva SesaZlebelia 
mxolod kanonis meSveobiT, romelic muxlobrivad unda asaxelebdes SezRu-
dul ZiriTad uflebas. mocemul SemTxvevaSi ki, momCivnis gancxadebiT, aseTi 
kanoni ar arsebobs.

sakonstitucio saCivari dasaSvebi da dasabuTebulia.

I
patimrebis ZiriTadi uflebebis SezRudvac aseve SesaZlebelia mxolod 

kanonis meSveobiT an mis safuZvelze. 

3 samsaxurebrivi da saaRsrulebo wesdeba - administraciuli norma, romelic ar warmoadgens arc 
parlamentis mier gamocemul normas da arc kanoniT gaTvaliswinebul samarTlebriv debulebas.
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1. germaniis ZiriTadi kanonis 104-e muxlis pirveli da me-2 punqtebiT da 
aseve me-2 muxlis me-2 punqtis me-2 da me-3 winadadebebiT gaTvaliswi nebulia 
Tavisuflebis SezRuduli da SeuzRudavi aRkveTis SesaZleb loba mosamarT-
lis ganaCenis safuZvelze, romelic gamotanilia sisx lis sa marTlebrivi nor-
mis gamoyenebiT da Sesabamisi saproceso wesebis gaTvaliswinebiT; amasTan, Zi-
riTadi kanonis 104-e muxlis pirveli punq tis me-2 winadadebiT gaTvaliswine-
buli wamebis [araadamianuri mopyrobis] akrZalvis garda, ar Seicavs miTiTe-
bebs Tavisuflebis aRkveTis sasje lis aRsrulebis formasTan dakavSirebiT. 
rodesac saqme exeba ZiriTadi uflebebis SezRudvas, aq ukve konstituciis 
Sesabamisi normebi gan sazRv ravs, rom aRniSnuli SesaZlebelia mxolod ka-
nonis meSveobiT an mis safuZvelze (am mimarTebiT ix: germaniis ZiriTadi 
kanonis me-10 muxlis me-2 punqtis pirveli winadadeba da me-5 muxlis me-2 
punqti). TiTqosda logikuri daskvna, rom kanonmdebeli aqedan gamomdinare 
val de bulia, aqamde ZiriTadad administraciuli normebis meSveobiT mowes-
ri gebuli sasjelaRsrulebis sferosaTvis miiRos Sesabamisi kanoni, sawyis 
etapze, ZiriTadi kanonis amoqmedebis Semdeg, ar ganxilula sa samarTlo pra-
qtikasa da literaturaSi. aq saubari iyo mxolod „valde bulebis gansaku-
Trebuli pirobebis“ samarTlebriv institutze da es moiazreboda patimarTa 
ZiriTadi uflebebis Tavisebur, implicitur Sez Rudvad. sasjelaRsrulebis 
kanoni am droisaTvis jer kidev ar miiCneoda savaldebulod, konstitucii-
dan gamomdinare...

2. dRevandeli Tvalsawieridan aRniSnuli midgoma aixsneba mxolod imiT, 
rom sasjelaRsrulebis, rogorc „valdebulebis gansakuTrebuli pirobebis“, 
tradiciuli struqtura uSvebda imas, rom patimarTa mimarT ZiriTadi ufle-
bebis moqmedeba Semsubuqebuliyo yovlad gaumarTlebeli bundovanebiT.

germaniis ZiriTadi kanoni aris Rirebulebebze damokidebuli siste ma/
wesrigi, romelic yoveli samarTlis umaRles miznad aRiarebs Tavi suf-
lebisa da adamianis Rirsebis dacvas; Tumca, masSi gaTvaliswi nebuli ada-
miani ar aris TviTgaRmerTebuli individi, aramed igi war moad gens sazo-
gadoebaSi mcxovreb pirovnebas, romelic mravalgzis pasu xism gebelia am 
sazogadoebis winaSe (ix: BVerfGE 12, 45 [51]; 28, 175 [189]). germaniis ZiriTa-
di kanonis pirveli muxlis me-3 punqti acxadebs Ziri Tadi kanonebis uSua-
lo savaldebuloobas kanonmdeblo bisTvis, aRmasru lebeli da sasamarTlo 
xelisuflebisaTvis. aRniSnul principTan Seu sabamo iqneboda sasjelaRs-
rulebis sferoSi ZiriTad uflebaTa Sesaba misi mixedulebiTa Tu Sinaga-
ni rwmeniT SezRudvis SesaZlebloba. Ziri Tad uflebaTa SezRudva mxedve-
lobaSi miiReba mxolod im SemTxvevaSi, rodesac igi aucilebelia germa-
niis ZiriTadi kanonis RirebulebaTa sistemaSi Semavali sazogado miznis 
ganxorcielebisaTvis da rodesac igi xorcieldeba amisaTvis dadgenili, 
Sesabamisi konstituciur-samarT lebrivi formiT. maSasadame, patimrebis 
ZiriTadi uflebebis SezRudva SesaZlebelia mxolod im kanonis meSveobiT 
an mis safuZvelze, romelic gverds ver auvlis SeZlebisdagvarad viwrod 
Camoyalibebul da SezRu dul zogad principebs.

II
sasjelaRsrulebis dawesebulebis mier momCivnis werilis SemowmebiT ar 

darRveula germaniis ZiriTadi kanonis me-10 muxlis pirveli punqti.
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1. mimoweris saidumloebis ZiriTadi ufleba icavs moqalaqeTa Soris mi-
moweras, raTa sajaro xelisufleba am mimoweris Sinaarss ver gaec nos. sas-
jelaRsrulebis dawesebulebis Sesabamisad uflebamosili Ta namS romlis 
kontroli werilze, romlis gagzavnac patimars surda sasjel aRsrulebis 
dawesebulebis farglebs gareT myofi adresa ti saTvis, war moadgens patimris 
mimoweris saidumloebis ZiriTad uflebaSi Carevas.

2. germaniis ZiriTadi kanonis me-10 muxlis me-2 punqtis pirveli wina-
dadebis mixedviT, mimoweris saidumloebis ZiriTadi uflebis SezRudva Se-
saZlebelia mxolod kanonis safuZvelze. momCivnis werili ki SeCerda Sesa-
bamis administraciul aqtze (samsaxurebrivi da saaRsrulebo wes deba) miTi-
TebiT. es wesdeba warmoadgens landebis iusticiis ministrTa administra-
ciuli brZanebis msgavs urTierTSeTanxmebas, riTac igi ver akmayofilebs 
germaniis ZiriTadi kanonis me-10 muxlis me-2 punqtis pir veli winadadebis 
moTxovnebs. amasTan, igi arc gamomdinareobs kanonidan.

3. Tumca, zemoT aRniSnulis miuxedavad, mocemul drosa da SemTxvevaSi 
ver dgindeba germaniis ZiriTadi kanonis me-10 muxlis pirveli punqtis da-
rRveva. konstituciur kanonmdebels ZiriTadi kanonis gamocemisas gaazre-
buli hqonda sasjelaRsrulebis sferos moZvelebuli sistema da ver moi-
Zebneba verc erTi miniSneba im varaudisaTvis, rom kanonmdebels, germaniis 
ZiriTadi kanonis amoqmedebisTanave unda gamoeca kanoni sasjelaRsrulebis 
Sesaxeb. ZiriTadi kanoniT ganmtkicebuli Rirebu lebaTa sistema mxolod 
kanonmdebels avalebs sasjelaRsrulebis sis temis mowesrigebas saTanado 
drois ganmavlobaSi. im sakiTxis Sefa sebisas ki, gasulia Tu ara aRniSnuli 
saTanado vada da daarRvia Tu ara amiT kanonmdebelma germaniis ZiriTa-
di kanonis moTxovnebi, ga saTvaliswinebelia aseve, rom uaxloes warsulSic 
ki, valdebulebis gan sakuTrebuli pirobebis samarTlebriv institutze mi-
TiTebiT, far Tod gavrcelebuli iyo mosazreba, rom sasjelaRsrulebis 
sistemis farglebSi sayovelTaod SezRudulia patimarTa ZiriTadi ufle-
bebi da rom saqme exeba implicitur/arapirdapir SezRudvebs, romlebic ar 
saWiroebs formaluri kanoniT specialur gaTvaliswinebas. amgvari moZ ve-
lebuli mosazreba ki mxolod mogvianebiT da TandaTanobiT Seicvala Sexe-
dulebiT, rom germaniis ZiriTadi kanoni, rogorc Rirebulebebis obieq-
turi sistema ZiriTad uflebaTa Zlieri da farTod damcavi me qanizmiT, 
romlis ganxorcielebac savaldebuloa mTeli sajaro xeli suf lebisaTvis, 
ar dauSvebs pirTa garkveuli jgufebisaTvis ZiriTadi uflebebis dacvis 
meqanizmis SezRudvas...

aseT viTarebaSi garkveuli gardamavali periodisaTvis manam unda iyos mi-
saRebi iseTi Carevebi patimarTa ZiriTad uflebebSi, romlebsac ar gaaCnia ka-
nonieri sayrdeni, sanam kanonmdebels ar eqneba SesaZlebloba, ZiriTadi ufle-
bebis dRevandeli mniSvnelobidan da gagebidan gamom dinare, gamosces kanoni 
sasjelaRsrulebis Sesaxeb, sadac, Sesabamisad, mkacrad iqneba gansazRvruli 
Carevis faqtobrivi winapirobebi. amasTan, aseve saintereso da gasaTvaliswi-
nebeli garemoebaa uaxloes momavalSi sakanonmdeblo xelisuflebis ufleba-
mosilebis vadis gasvlac, rac aseve aRniSna germaniis federalurma sakons-
titucio sasamarTlom (ix: BVerfGE 15, 337 [352] da 25, 167 [185, 188]). aqedan 
gamomdinarec, SesaZle belia Tundac 1973 wlis Semodgomamde arsebuli, Tumca, 
konstituciis dRevandel gagebasTan SeuTavsebeli mdgomareobis aqceptireba. 
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4. zemoT aRniSnuli, bunebrivia, ar niSnavs imas, rom am vadaSi da-
saSvebia patimarTa ZiriTadi uflebebis nebismieri SezRudva. Sesabami-
si admi nistraciuli organoebi da sasamarTloebi, iseve rogorc dRemde, 
val de buli arian calkeuli, konkretuli Carevis SemTxvevaSi Seamowmon 
(miuxedavad imisa, rom jer kidev ar arsebobs kanoni sasjelaRsrulebis 
Sesaxeb), ramdenad dasaSvebia ZiriTadi uflebis SezRudva. Careva dasaS-
vebia mxolod maSin, rodesac igi aucilebelia sasjelaRsrulebis sis-
temis gamarTuli da saTanado doneze funqcionirebisaTvis. amasTanავე, 
gasaTvaliswinebelia sasjelaRsrulebis mizani da daniSnuleba.

III
yovelive zemoT miTiTebulisagan gansxvavebiT, darRveulia patimris 

azris Tavisufali gamoxatvis ZiriTadi ufleba, vinaidan werilis SeCereba 
moxda misi nawilobriv Seuracxmyofeli Sinaarsis safuZvelze...

ar arsebobs kanoni, romelic saxelmwifo organoebs aZlevs uflebas, 
SeaCeron iseTi werilebis gavrceleba, romelTa Seuracxmyofel Sinaars-
Tan dakavSirebiT maT Seityves Catarebuli Semowmebis Sedegad, rac, Tavis 
mxriv, miznad isaxavs patimarTa SesaZlo gaqcevisa Tu maTi mxridan kri-
minaluri aqciebis Tavidan acilebas. aRniSnuli mizani (mxolod gaqcevisa 
da kriminaluri aqciebis aRkveTa) moqmedebs maSinac, rodesac saqme exe-
ba iusticiis sistemis warmomadgenlis mimarT gamoTqmul Seuracxmyofel 
gancxadebebsa Tu mosazrebebs, sanam kanoniT ar gani sazRv reba raime sxva 
alternativa da SesaZlebloba. iusticiis sistemis warmomadgenlebsac 
aqvT ufleba, arsebuli kanonmdeblobis farglebSi upasuxon amgvar Seu-
racxyofas...

ar arsebobs kanoni (germaniis ZiriTadi kanonis me-5 muxlis me-2 punqtis 
gagebiT) sasjelaRsrulebis Sesaxeb, romelic iTvaliswinebs da gaamarT-
lebs patimarTa im werilebis SeCerebas, romlebic Seuracxmyofeli Sinaar-
sisaa, an ganixilavs sasjelaRsrulebis dawesebulebasTan dakavSi rebul 
iseT sakiTxebs, romlebic saerTod ar exeba patimars. aseTi Ronis Ziebebi 
arc aucileblad aris miCneuli sasjelaRsrulebis sistemis ga marTuli da 
saTanado doneze funqcionirebisaTvis. Tavisuflebis aRkve Tis gonivru-
li ganxorcieleba aucileblad ar moiTxovs sasjelaRs rule bis dawesebu-
lebasa Tu mis personalTan dakavSirebiT patimrebisaTvis sakuTari (buneb-
ri via, xSirad uaryofiTi da mtruli) mosazrebis gamoxatvis nebismieri Se-
saZleblobis SezRudvas.

germaniis ZiriTadi kanonis  
pirvel muxlTan dakavSirebiT:

E – 45, 187

1. mkvlelobisaTvis uvado Tavisuflebis aRkveTa (germaniis sisxlis samarT-
lis kodeqsis 211-e muxlis pirveli nawili), qvemoT moyvanili Tezisebis mi-
xedviT, Seesabameba germaniis ZiriTad kanons.
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2. Sesabamisi kvlevebis Sedegebis dRevandeli mdgomareobiT ar dgindeba, rom 
mudmivi patimrobis aRsruleba, sasjelaRsrulebis Sesaxeb germaniis ka-
nonis normebis Sesabamisad da aseve Sewyalebis praqtikis gaTvaliswinebiT, 
aucileblad iwvevs gamousworebel fsiqikur Tu fizikur zians, romelic 
laxavs adamianis Rirsebas (germaniis ZiriTadi kanonis pirveli muxlis pir-
veli punqti). 

3. adamianis Rirsebis Sesabamisi sasjelaRsrulebis winapirobebi moicavs imas, 
rom pirs, romelsac misjili aqvs samudamo patimroba, hqondes Sansi, rom 
rodesme gaxdeba Tavisufali. amasTan, sakmarisi ar aris mxolod Sewyalebis 
SesaZlebloba; samarTlebrivi saxelmwifos principi moiTxovs, rom kanoniT 
ganisazRvros mudmivi patimrobis SeCerebis winapirobebi da Sesabamisi pro-
cedurebi.

pirveli palatis 1977 wlis 21 ivnisis gadawyvetileba
- BvL 14/76 -

sisxlis samarTlis sferoSi, sadac samarTlianobas wayenebuli aqvs umaR-
lesi da umkacresi moTxovnebi, germaniis ZiriTadi kanonis pirveli muxlis 
pirveli punqti gansazRvravs sasjelis arss da bralisa da misi sazRauris 
urTierTmimarTebas. „Nulla poena sine culpa“-s principi4 sargeblobs konsti-
tuciuri principis rangiT (ix: BVerfGE 20, 323 [331]). nebismieri sasjeli unda 
iyos danaSaulis simZimisa da damnaSavis braleulobis adekvaturi da Sesa-
bamisi (ix: BVerfGE 6, 389 [439]; 9, 167 [169]; 20, 323 [331]; 25, 269 [285]). adamia-
nis Rirsebis dacvis principi, pirvel rigSi, niSnavs sastiki, araada mianuri 
da damamcirebeli sasjelis akrZalvas (ix: BVerfGE 1, 332 [348]; 6, 389 [439]). 
damnaSave ar SeiZleba gaxdes danaSaulTan brZolis obieqti misi konstitu-
ciurad daculi socialuri adgilisa da pativis ce mis moTxovnis uf lebaTa 
darRveviT (ix: BVerfGE 28, 389 [391]). adamianis individuri da socialuri ar-
sebobis ZiriTadi winapirobebi unda iqnes Se nar Cunebuli. aqedan gamomdinare, 
germaniis ZiriTadi kanonis pirveli mux lis pirveli punqtidan da socialuri 
saxelmwifos princi pidan, gansakuT rebiT sasjel aRs rulebisaTvis, gamomdi-
nareobs saxelmwifos valdebuleba, uzrunvelyos saarsebo minimumi, rome-
lic ganapirobebs adamianis Rirsebis Sesaferis arsebobas. adamianis Rirsebis 
amgvar gagebasTan Seusabamo iqne boda sa xelmwifos ufleba, iZulebiT aRukve-
Tos adamians Tavisufleba da amasTan, ar dautovos odesme mainc Tavisufle-
bis miRwevis SegrZnebis raime Sansi.

... rodesac msjavrdebuli, misi pirovnuli ganviTarebis miuxedavad, iZu-
lebulia, daTmos Tavisuflebis mopovebis yvelanairi imedi, am dros Sexeba 
xdeba mis adamianur RirsebasTan. imisaTvis, rom mudmivi patimrobis aRsru-
leba adamianis Rirsebis kuTxiT im formiT iqnes uzrunvelyofili, rac See-
sabameba konstituciur-samarTlebriv moTxovnebs, ar aris sakmarisi mxolod 
Sewyalebis instituti.

4 ar arsebobs sasjeli bralis gareSe.
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germaniis ZiriTadi kanonis  
me-2 muxlis pirvel punqtTan dakavSirebiT:

E – 6, 32

1. germaniis ZiriTadi kanonis me-11 muxli ar exeba qveynidan gamgzavrebis [qvey-
nis datovebis] Tavisuflebas.

2. qveynidan gamgzavrebis [qveynis datovebis] Tavisufleba, rogorc moqme debis 
zogadi Tavisuflebis erT-erTi gamovlineba, uzrunvel yofilia ger maniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtiT, konsti tu ciuri wesrigis 
masStabiT gaTvaliswinebuli SezRudvebis farg leb Si. 

3. konstituciuri wesrigi, germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtis gagebiT, aris konstituciur _ samarTlebrivi wesri gi/sistema anu 
yvela im normaTa erToblioba, romelic formaluradac da materialura-
dac Seesabameba konstitucias.

4. yvelas SeuZlia sakonstitucio saCivris gziT pretenzia ganacxados, rom 
misi moqmedebis SemzRudveli samarTlebrivi norma ar ganekuTvneba konsti-
tuciur wesrigs.

pirveli palatis 1957 wlis 16 ianvris gadawyvetileba
- 1 BvR 253/56 - 

vilhelm elfis sakonstitucio saCivarTan dakavSirebiT

momCivanma 1953 wels mionxengladbaxis sapasporto administraciul orga-
noSi Seitana gancxadeba Tavisi samgzavro pasportis vadis gagrZelebis Tao-
baze, razec mas 1953 wlis 6 ivniss raime dasabuTebis gareSe, sapasporto 
sistemis Sesaxeb germaniis kanonis me-7 muxlis pirveli punqtis Á a~ qvepun-
qtze (germaniis federaluri sakanonmdeblo macne I, gv. 290) miTiTebiT, uari 
ganucxades. 

... federaluri sakonstitucio sasamarTlo ver darwmunda imaSi, rom sis-
tematikidan gamomdinare aucilebelia _ rogorc dasabuTebulia weri lobiT 
masalebSi _ rom qveynidan Tavisufali gamgzavrebis [qveynis datovebis] 
ufleba moiazrebodes germaniis ZiriTadi kanonis me-11 muxlis farglebSi.

miuxedavad amisa, qveynidan gamgzavrebis [qveynis datovebis] Tavisufle-
ba, rogorc zogadi moqmedebis uflebis erT-erTi gamovlineba, sargeblobs 
ZiriTadi uflebis saTanado damcavi meqanizmiT (germaniis ZiriTadi kanonis 
me-2 muxlis pirveli punqti).

2. germaniis federalurma sakonstitucio sasamarTlom 1954 wlis 20 ivli-
sis gadawyvetilebaSi (ix: BVerfGE 4, 7 [15]) Riad datova sakiTxi: moiazreba 
Tu ara pirovnebis Tavisufali ganviTarebis mcnebaSi adamianis moqmedebis 
ufleba farTo mniSvnelobiT, an Semoifargleba Tu ara germaniis ZiriTadi 
kanonis me-2 muxlis pirveli punqti mxolod iseTi moqmedebis Tavisuflebis 
dacviT, romlis gareSec adamians saerTod ar SeuZlia sakuTari pirovnebis 
ganviTareba.

a) ar SeiZleba germaniis ZiriTadi kanoni „pirovnebis Tavisufal ganvi-
TarebaSi“ gulisxmobdes pirovnebis mxolod im birTvis ganviTarebas, rome-
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lic ganapirobebs mas, rogorc gonier, moralur arsebas, vinaidan gaugebari 
iqneboda, rogor SeiZleba ewinaaRm degebodes aRniSnuli ganviTareba mora-
lur normebs, sxva adamianTa uflebebsa da Tundac Tavisufali demokratiu-
li wyobilebis konstituciur wesrigs. swored SezRudvebi, romlebic gaTva-
liswinebulia individis, rogorc erTi mTliani sazogadoebis wevrisaTvis, 
miuTiTebs imaze, rom germaniis ZiriTadi kanoni me-2 muxlis pirvel punqtSi 
gulisxmobs moqmedebis Tavisuflebas farTo SecnobiT.

amasTan, me-2 muxlis pirveli punqtis zeaweuli formulireba gaxda imis 
safuZveli, rom aRniSnuli norma warmoCeniliyo gansakuTrebiT _ germaniis 
ZiriTadi kanonis pirveli muxlis WrilSi da, aqedan gamomdinare, miCneuliyo 
adamianis konstituciuri xedvis erT-erT ganmsazRvrel normad. amiT sxva 
araferia naTqvami, Tu ara is, rom germaniis ZiriTadi kanonis pirveli muxli 
ganekuTvneba konstituciis im ZiriTad principebs, romlebic dominirebs me-2 
muxlzec, iseve, rogorc _ germaniis ZiriTadi kanonis yvela sxva debuleba-
zec. samarTlebrivi TvalsazrisiT, igi warmoadgens damoukidebel ZiriTad 
uflebas, romelic uzrunvelyofs adamianis moqmedebis zogad Tavisufle-
bas. kanonmdeblis mier ganxorcielebuli cvlileba, romlis farglebSic me-2 
muxlis Tavdapirveli formulireba _ Á yvelas SeuZlia ganaxorcielos Tavis-
Tvis sasurveli qmedeba~ _ Seicvala amJamad moqmedi versiiT, ganpirobebu-
li iyo ara samarTlebrivi, aramed _ enobrivi mizezebiTa da mosazrebebiT. 
savaraudod, Teoria imis Sesaxeb, rom germaniis ZiriTadi kanonis me-2 muxlis 
pirveli punqti miznad isaxavs mxolod pirovnebis birTvuli sferos dacvas, 
warmoSva im garemoebam, rom meore winadadebis bolos moqalaqis pirovnuli 
ganviTarebis farglebad gaTvaliswinebulia aseve konstituciuri wesrigi. 
mcdelobam, rom aRniSnuli cneba (romelic sxva adgilasac gvxvdeba germa-
niis ZiriTadi kanonSi) ganmartebuliyo yovelTvis erTgvarovnad, ganapiroba 
tendencia, konstituciur wesrigSi daenaxaT konstituciur-samarTlebrivi 
wesrigis ufro viwro, SezRuduli versia, saidanac gamomdinareobda aucile-
beli da savaldebulo daskvna, rom konstituciurad daculia ara adamianis 
moqmedebis, aramed - pirovnebis zemoT aRniSnuli birTvuli sferos ganviTa-
rebisa da dacvis ufleba. 

moqmedebis zogad TavisuflebasTan erTad, romelsac uzrunvelyofs ger-
maniis ZiriTadi kanonis me-2 muxlis pirveli punqti, ZiriTadi kanoni icavs 
adamianis Tavisuflebas garkveul cxovrebiseul sferoebSi moR va weobasa da 
saqmianobasTan dakavSirebiT. Ees is sferoebia, romlebic, istoriuli gamoc-
dilebis mixedviT, gansakuTrebiT intensiurad aris saxelmwifo xelisufle-
bis Carevis obieqti. maTTan mimarTebiT ZiriTadi kanoni, Sesabamisi kanonis-
mieri daTqmebis gaTvaliswinebiT, erTma neTisagan mijnavs, Tu ra moculobiT 
SeiZleba Careva calkeul sfe ro Si. im SemTxvevaSi, Tu garkveuli cxovrebi-
seuli sfero ar aris daculi ZiriTadi kanoniT, maSin pirs saxelmwifo xeli-
suflebis mier misi Tavisuflebis SezRudvis gasaCivreba SeuZlia germaniis 
ZiriTadi kano nis me-2 muxlis pirvel punqtze miTiTebiT. am SemTxvevaSi ar 
aris aucilebeli kanonismieri daTqmis arseboba, vinaidan konstituciuri 
wes rigis meSveobiT pirovnebis Tavisufali ganviTarebis SezRudvidan gamom-
dinareobs saxelmwifos mier Carevis ganxorcielebis masStabi. 

b) rodesac (rogorc zemoT me-2 punqtis Á a~ qvepunqtSi aRiniSna) germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqti pirovnebis Tavisufali gan-
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viTarebiT uzrunvelyofs moqmedebis zogad Tavisuflebas, rom lisT visac (im 
SemTxvevaSi, Tu ar arRvevs sxvis uflebebsa da moralis nor mebs) savaldebu-
loa mxolod konstituciuri wesrigi, aRniSnuli cne  ba SeiZleba mxolod da 
mxolod gulisxmobdes zogad samarTlebriv wes rigs, romelic iTvaliswinebs 
materialur da formalur normebs anu romelic unda iyos sxva araferi, Tu 
ara konstituciur-samarTlebrivi wesrigi. 

g) literaturaSi xSirad gamoiTqmis ukmayofileba imis gamo, rom aRniS-
nuli mosazrebiT Á azrs kargavs~ germaniis ZiriTadi kanonis me-2 muxlis 
pirveli punqtiT gaTvaliswinebuli ZiriTadi ufleba, radgan igi eqvemde-
bareba zogad kanonismier daTqmas. amasTan, ver xdeba imis gaTvaliswineba, 
rom germaniis ZiriTadi kanonis amoqmedebis Semdeg sakanonmdeblo xeli-
suflebis mimarT vrceldeba ufro meti SezRudva, vidre gaTvaliswine-
buli iyo germaniis 1919 wlis konstituciiT. germaniis ZiriTadi kanoniT 
Seiqmna da Camoyalibda Rirebulebebze age buli sistema, romelic zRudavs 
saxelmwifo xelisuflebas. aRniSnulma sistemam unda uzrunvelyos TviT-
gankargvis ufleba da adamianis Rirseba sazogadoebaSi (ix: BVerfGE 2, 1 
[12];¸5, 85 [204]). am sistemis umaRlesi principebi daculia konstituciis 
cvlilebebisagan (germaniis ZiriTadi kanonis pirveli da me-20 muxlebi 
da 79-e muxlis me-3 punqti). konstituciuri movaleobebis darRveva ga-
moricxulia. konsti tuciuri marTlmsajuleba axorcielebs zedamxedvelo-
bas kanonm deblis mier misTvis savaldebulo konstituciuri masStabebis 
gaTvaliswi nebasa da dacvaze. kanonebi mxolod imiT ar aris Á konstituciu-
ri~, rom gamoica formaluri moTxovnebis dacviT. isini amasTanave mate-
rialuri TvalsazrisiTac unda Seesabamebodes Tavisufali, demokratiuli 
wyobilebis, rogorc konstituciur-samarTlebriv RirebulebaTa siste mis, 
umaRles principebs da aseve konstituciis dauwerel, elementarul prin-
cipebsac, gansakuTrebiT ki _ samarTlebrivi saxelmwifosa da so cia luri 
saxelmwifos principebs. aqedan gamomdinare, kanoni, pirvel rigSi, ar unda 
xelyofdes adamianis Rirsebas, romelic, germaniis Ziri Tadi kanonis mixed-
viT, umaRlesi Rirebulebaa, aseve ar unda zRudavdes adamianis azris, mis 
politikur da ekonomikur Tavisuf lebas, rom yove live exebodes aRniSnul 
uflebaTa arsobriv Sinaarss da daniSnulebas (germaniis ZiriTadi kanonis 
me-19 muxlis me-2 punqti, pirveli muxlis me-3 punqti, me-2 muxlis pirveli 
punqti). aqedan gamomdinareobs, rom Ti Toeul pirovnebas konstituciiT 
garantirebuli da daculi aqvs cxov rebis organizebis sfero, romelic 
warmoadgens adamianuri Tavi suf lebis ukanasknel xelSeuval sivrces da 
amasTan, ar eqvemdebareba raime Carevas saxelmwifo xelisuflebis mxridan. 
kanoni, romelic gaiTva liswinebda aRniSnul sivrceSi Carevas, ver iqneboda 
Á konstitu ciuri wesrigis~ Semadgeneli nawili; aseTi kanoni federalurma 
sakonsti tucio sasamarTlom unda aRiaros baTilad.

zemoaRniSnulidan gamomdinare, moqalaqis moqmedebis zogadi Tavisuf-
lebis SezRudva SesaZlebelia mxolod iseTi samarTlebrivi normis safuZve-
lze, romelic iTvaliswinebs yvela am moTxovnas da, rac mTavaria, aris Á kons-
tituciuri wesrigis~ Semadgeneli nawili. konsti tuciur-samarTlebrivi 
TvalsazrisiT, zemoT naTqvami niSnavs Semdegs: yovel adamians SeuZlia sa-
konstitucio saCivris gziT pretenzia ganac xados imasTan dakavSirebiT, rom 
misi moqmedebis SemzRudveli kanoni ar ganekuTvneba konstituciur wesrigs, 
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vinaidan (formaluri an Sinaar sobrivi kuTxiT) igi ewinaaRmdegeba konsti-
tuciis calkeul debulebasa Tu zogadkonstituciur principebs, ris ga-
moc dairRva germaniis Ziri Tadi kanonis me-2 muxlis pirveli punqtiT gaTva-
liswinebuli misi ZiriTadi ufleba5.

E – 34, 238

1. germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti icavs aseve samarT-
lebriv poziciebs, romlebic saWiroa pirovnebis ganviTa re bisaTvis. aRniS-
nuli garkveulwilad moicavs uflebas sakuTar foto suraTsa da warmoTq-
mul sityvaze. aqedan gamomdinare, TiToeuls SeuZlia TviTon gansajos, Tu 
vin unda moisminos misi sityva da aseve visi TandaswrebiT SeiZleba misi xmis 
Canaweris mosmena.

2. Tumca, zemoT naTqvami ar gamoricxavs imas, rom sazogadoebis upiratesi in-
teresebidan gamomdinare, aucileblobis SemTxvevebSi (mag. sisxlis samar-
TalSi) braldebulis kanonieri interesi xmis faruli Canaweris gamouyeneb-
lobasTan dakavSirebiT ukan ixevs.

meore palatis 1973 wlis 31 ianvris ganCineba
- BvR 454/71 -

sakonstitucio saCivari exeba farulad damzadebuli audioCanaweris ga-
moyenebis dasaSvebobas gamoZiebis farglebSi, romelic mimdinareobs momCi-
vnis winaaRmdeg gadasaxadis damalvis, TaRliTobisa da oficialuri doku-
mentis gayalbebis eWvis safuZvelze.

1. germaniis federalurma sakonstitucio sasamarTlom Tavisi myari pra-
qtikiT aRiara, rom germaniis ZiriTadi kanoni TiToeuls aniWebs sakuTari 
piradi cxovrebis mowyobis xelSeuval sferos, romelic sruliad Tavisu-
fali da daculia saxelmwifo xelisuflebis Care vebisagan (ix: BVerfGE 6, 
32 [41]; ix: BVerfGE 6, 32 [41]; 389 [433]; 27, 1 [6]; 344 [350]; 32, 373 [378]; 33, 367, 
376). aRniSnuli konstituciuri principi, romelic gulisxmobs calkeuli 
individis intimuri sferos [misi piradi cxovrebis ZiriTadi birTvis] dacvas, 
efuZneba germaniis Ziri Tadi kanonis me-2 muxlis pirveli punqtiT gaTva-
liswinebul pirov nebis Tavisufali ganviTarebis uflebas. germaniis ZiriTa-
di kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebuli ZiriTadi ufle-
bis Sinaarsisa da masStabis gansazRvrisas mxedvelobaSi unda iqnes miRebuli, 
rom germaniis ZiriTadi kanonis pirveli muxlis pirveli punqtis ZiriTadi 
normis mixedviT, adamianis Rirseba xelSeuvalia da yoveli saxelmwifo xeli-
suflebisagan moiTxovs mis dacvasa da gaTvaliswinebas. amas garda, germaniis 
ZiriTadi kanonis me-19 muxlis me-2 punqtis Tanaxmad, aseve SeuZlebelia me-2 
muxlis pirveli punqtiT gaTvaliswinebuli ZiriTadi uflebis arsTan Sexeba 
(ix: BVerfGE 27, 344 [350]; 32, 373 [379]). arc sayovelTao upiratesi interese-
bis arsebobis SemTxvevaSi daiSveba piradi cxovrebis absoluturad dacul 

5 igive vrceldeba aseve yvela ZiriTadi uflebis mimarT.
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sferoSi Careva; aq ar xdeba Tanazomierebis principis mixedviT interesTa 
urTierTSefardeba. 

Tumca, germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pir-
veli muxlis pirveli punqtiT gaTvaliswinebuli ZiriTadi ufle bis absolu-
turi dacva ar moicavs piradi cxovrebis mTlian sferos (ix: BVerfGE 6, 389 
[433]; 27, 344 [351]; 32, 373 [379]). sazogadoebaSi mcxov rebi, moRvawe da sazo-
gadoebis winaSe valdebuli moqala qi saTvis misaRebi unda iyos is saxelmwi-
fo RonisZiebebi, romlebic xor ciel deba sayovelTao upiratesi interesebis 
farglebSi Tanazo mierebis principis mkacri dacviT, Tu aRniSnuli zomebi 
ar exeba piradi cxovrebis mowyobis absoluturad dacul da xelSeuval sfe-
ros...

2. germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti TiToeuls 
aniWebs pirovnuli ganviTarebis uflebas, Tu es ar ewinaaRmdegeba sxva ada-
mianebis uflebebs, konstituciur wesrigsa da moralis normebs. aRniSnuli 
ZiriTadi ufleba icavs aseve samarTlebriv poziciebs, romlebic saWiroa 
pirovnebis ganviTarebisaTvis. es garkveulwilad moicavs uflebas sakuTar 
fotosuraTsa da warmoTqmul sityvaze. aqedan gamomdinare, yvela adamians 
SeuZlia Tavad gansajos, Tu vin unda moisminos misi sityva da aseve gansajos, 
Tu visi TandaswrebiT SeiZleba misi xmis Canaweris mosmena. 

5. vinaidan mocemul SemTxvevaSi ganxilvis sagani ar aris saxelmwifo 
xelisuflebis Careva absoluturad dacul pirad sferoSi, audio Canaweris 
gamoyeneba daiSveba, Tu igi gamarTlebuli da dasabuTe bulia upiratesi 
sayovelTao interesebis arsebobiT, rac winamdebare SemTxvevaSi ar das-
turdeba.

a) germaniis ZiriTadi kanoni pirovnebis Tavisufal ganviTarebas aniWebs 
maRal rangs. am uflebis SemzRudveli saxelmwifo RonisZie bebi [gamonakli-
sis saxiT] dasaSvebia mxolod Tanazomierebis principis mkacri dacviT. meo-
re mxriv, germaniis ZiriTadi kanoni aseve maRla ayenebs efeqturi marTlm-
sajulebis moTxovnilebebsac. aqedan gamomdinare, germaniis federalurma 
sakonstitucio sasamarTlomac araerTxel gausva xazi efeqturi sisxlis-
samarTlebrivi devnisa da danaSaulTan brZolis aucilebel moTxovnebs (ix: 
BVerfGE 19, 342 [347]; 20, 45 [49]; 144 [147]), aseve sisxlis samarTlis procese-
bSi, damnaSaveTa dakavebisa da udanaSauloTa gantvirTvis mizniT, SeZlebis-
dagvarad srulyofil WeSmaritebis gamorkvevasTan dakavSirebul sazogado 
interesebs (ix: BVerfGE 32, 373 [381]); sasamarTlom samarTlebrivi saxelmwi-
fos principebze agebuli sazogadoebis arsebiT amocanad Seafasa mZime da-
naSaulTa efeqturi gamoZieba da gaxsna (ix: BVerfGE 29, 183 [194]) da miuTiTa 
moqmedi marTlmsajulebis mniSvnelobaze, romlis gareSec warmoudgenelia 
samarTlianobis ganxorcieleba.

konstituciurad uzrunvelyofili ufleba pirovnebis Tavisufal ganvi-
Tarebaze da efeqturi marTlmsajulebis ganxorcielebis moTxovnebi Sesa-
Zloa, erTmaneTs mravalgzis daupirispirdes. am dapirispireba-daZabulobi-
sas balansis miRweva SesaZlebelia mxolod im gziT, rom efeqturi marTlm-
sajulebis ganxorcielebisaTvis aucilebeli Carevebis sazomad da koreqto-
rad yovelTvis iqnes gamoyenebuli germaniis ZiriTadi kanonis me-2 muxlis 
pirveli punqtiTa da pirveli muxlis pirveli punqtiT gaTvaliswinebuli 
damcavi norma (ix: BVerfGE 19, 342 [347]; 20, 45 [49]; 144 [147]), rac imas niSnavs, 
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rom calkeul SemTxvevaSi unda gamoirkves da dadgindes, am maRali konsti-
tuciuri mniSvnelobis mqone principebidan konkretul SemTxvevaSi romelia 
ufro metad mniSvnelovani.

E – 99, 185

zogadi pirovnuli ufleba (germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqti da pirveli muxlis pirveli punqti) calkeul adamians icavs misi mcdari 
mikuTvnebisagan gaerTianebebisa da jgufebisadmi, Tu es mikuTvneba mniSvnelo-
vania adamianis pirovnebisa da sazogadoebaSi misi reputaciisaTvis.
zogadi pirovnuli uflebis dacvas ar Seesabameba is garemoeba, rom zemoT aR-
niSnuli gancxadebebiT [ama Tu im gaerTianebis wevrobasTan dakavSirebiT] daza-
ralebul adamians ar eZleva SesaZlebloba, sasamarTlos meSveobiT daupiris-
pirdes aseT gancxadebebs imis miTiTebiT, rom Sesabamisi informaciis gamavrce-
lebelma pirma procesze Sesabamisi faqtebiT daadastura mis mier gakeTebuli 
gancxadeba.

pirveli palatis 1998 wlis 10 noembris ganCineba
- 1 BvR 1531/96 -

sarezolucio nawili:

mainis frankfurtis landis umaRlesi sasamarTlos 1996 wlis 20 ivnisis 
ga dawyve tileba momCivnis sarCelis daukmayofileblobiT arRvevs germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pirveli muxlis pirveli 
punqtiT gaTvaliswinebul mis ZiriTad uflebas. gadawyvetileba am nawilSi 
cxaddeba gauqmebulad da saqme unda daubrundes landis umaRles sasamarT-
los. 

hesenis landma [federalurma erTeulma] momCivans unda aunazRauros sa-
konstitucio saCivarTan dakavSirebuli saWiro xarjebi.

safuZvlebi:
a

sakonstitucio saCivari upirispirdeba uars samoqalaqo sarCelze, rome-
lic aRZruli iyo reputaciis Semlaxveli gancxadebebisagan Tavis Sekavebis 
moTxovniT.

I
momCivani (g. helnvaini), cnobili avstrieli xelovani, romelic cxovrobs 

germaniaSi, 1972 wlidan dakavebuli iyo Scientology-s [seqta, romlis mimarTac 
metad kritikuli ganwyobaa germaniaSi] moZRvrebis gacnobiT da eswreboda am 
organizaciis mier SeTavazebul kursebsac. 1975 wlidan igi sxvadasxva Jur-
nalSi moixsenies, rogorc Scientology-s mimdevari an sxva formiT daukavSires 
am organizacias...
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II
momCivani sakonstitucio saCivriT ewinaaRmdegeba misi piradi uflebis 

darRvevas (germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pir-
veli muxlis pirveli punqtiT).

misi gancxadebiT, igi ar aris Scientology-s mimdevari; mas ar miuRia sasu-
liero pirisaTvis aucilebeli ganaTleba da TviTonac arasdros miiCnevda 
Tavs aseTad. Jurnal Á Cerelbrity~-is 262-e gamoSvebaSi dabeWdili statia, mom-
Civnis gancxadebiT, aris ara interviu, aramed _ reklama. misTvis ar miu-
marTavT SekiTxvebiT statiis Taobaze da mas arc Tanxmoba gamouTqvams mis 
dabeWdvasTan dakavSirebiT. marTalia, momCivani 70-80-ian wlebSi ecnoboda 
Scientology-s moZRvrebasTan dakavSirebul literaturas da aseve eswreboda 
maT mier SeTavazebul kursebs, magram man SemdgomSi dakarga interesi am 
moZraobis mimarT da sxva sakiTxebiT dakavda. 1992 wlidan igi sasamarTlos 
meSveobiT cdilobda, Tavi daecva Scientology-s mimdevrobasTan dakavSirebiT 
gavrcelebuli gancxadebebisagan.

meore instanciis sasamarTlos gadawyvetilebis Sedegad nebadarTulia mis 
Sesaxeb mcdari Sinaarsis gancxadebebis gavrceleba, rac misTvis gamofenebSi 
monawileobisa da profesiuli saqmianobis akrZalvis tolfasia, radgan mom-
Civans, gavrcelebuli braldebebis gamo, germaniaSi aRar aZleven SekveTebs...

amas garda, man, Tavis mxriv, yvelaferi gaakeTa mis winaaRmdeg gavrce-
lebuli mosazrebebis gasaqarwyleblad. momCivanma germaniis Scientology-s 
eklesiisagan moiTxova da miiRo kidec swori ganmartebebi misi am organiza-
ciaSi wevrobasTan dakavSirebiT; momCivnis gancxadebiT, igi mets verafers 
iRonebs.

b
sakonstitucio saCivari dasabuTebulia. gasaCivrebuli gadawyvetileba 

momCivnis saCivris daukmayofileblobiT arRvevs germaniis ZiriTadi kanonis 
me-2 muxlis pirveli punqtiTa da pirveli muxlis pirveli punqtiT gaTva-
liswinebul ZiriTad uflebas. Tumca, sakonstitucio saCivari mimarTulia 
mTlianad gadawyvetilebis winaaRmdeg, magram dakmayofilebis nawilSi igi 
ar tvirTavs momCivans. radgan sakonstitucio saCivari ar Seicavs damatebiT 
ganmartebebs, misi moTxovna ganimarteba ise, rom igi exeba gadawyvetilebis 
im nawils, romelic zRudavs momCivnis uflebebs (ix: BVerfGE 1, 14 [39]; 7, 99 
[105]; 68, 1 [68]).

I
gasaCivrebuli gadawyvetileba exeba momCivnis ZiriTad pirovnul uflebebs.
1. zogadi pirovnuli uflebebi Tavis dacvas avrcelebs raime jgufisadmi 

adamianis mcdari mikuTvnebis SemTxvevaSic, Tu es mikuTvneba mniSvnelovania 
adamianis pirovnebisaTvis da uaryofiTad aisaxeba mis sazogadoebriv repu-
taciaze.

ZiriTadi ufleba icavs pirovnebis im elementebs, romlebic ar aris 
gan sakuTrebuli Tavisuflebebis garantiis sagani, magram pirovne bi-
saTvis TavianTi konstituciuri mniSvnelobiT am Tavisuflebebis tol fasia  
(ix: BVerfGE 54, 148 [153] da aseve mudmivi sasamarTlo praq ti ka). aq aseve 
moiazreba calkeuli adamianis socialuri aRiareba. aqedan gamom dinare, pi-
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rovnuli uflebebi gulisxmobs aseve piris dacvas iseTi ganc xa debebisagan, 
romlebmac SesaZloa, uaryofiTi gavlena moaxdinos mis sazogadoebriv re-
putaciaze. amgvari gancxadebebi safrTxes uqmnis ger ma niis ZiriTadi kano-
nis me-2 muxlis pirveli punqtiT uzrunvel yofil pirovnebis Tavisufali 
ganviTarebis uflebas, vinaidan maT Se saZ loa, ga moiwvion piris reputaciis 
SebRalva, misi socialuri kontaq tebis SezRudva da TviTSefasebis ganc-
dis daqveiTeba. Tumca, aRniSnuli uf le  bis damcavi meqanizmi calkeul ada-
mians ar aniWebs imis moTxovnis uf lebas, rom igi sazogadoebaSi wardgenili 
da daxasiaTebuli iyos ise, rogorc TviTon xedavs sakuTar Tavs an ise, 
rogorc mas unda, rom xedavdnen sazogadoebis sxva wevrebi. magram piri 
daculia misi iseTi mcdari, degradirebuli wardgenisa da daxasiaTebisa-
gan, romelic arse bi Tia misi pirovnuli ganviTarebisaTvis (ix: BVerfGE 97,  
125 [148]; 97, 391 [403]).

garkveul jgufebTan an gaerTianebebTan kavSiri ki, ZiriTadad, mniSvne-
lovnad miiCneva pirovnebis ganviTarebisaTvis. Tu vinme maT Semadgen-
lobaSi Sedis dabadebis an garkveuli socializaciis gziT, maSin aseT 
wevrobas ganmsazRvreli funqcia akisria pirovnebis CamoyalibebisaTvis. 
xolo Tu piri nebayoflobiT gaxda romelime gaerTianebis wevri, es me-
tyvelebs misi am organizaciis miznebsa da saqmianobasTan identobis maRal 
xarisxze, ramac SesaZloa, SeiZinos pirovnebis Camoyali bebi saTvis ganmsa-
zRvreli Zala da gavlena. calkeuli adamiani mis garSemo myofi pirebisa-
gan met-naklebad fasdeba im organizaciisa da jgufis fonze, romelTanac 
dakavSirebulia igi. misi reputacia ar aris damoki debuli mxolod mis 
individualur SesaZ leb lobebsa da Tavisebu re beb ze, igi damokidebulia 
aseve im jgufis Sefasebaze, romelsac miekuTv neba (ix: BVerfGE 93, 266 
[299]). aRniSnuli gansakuTrebiT moqmedebs im jgufebsa da gaerTianebe-
bze, romlebic Camoyalibebulia Sesabamisi religiuri Tu msoflmxedve-
lob rivi Sexe du lebebis garSemo; yovelive ufro gamZafrebulia, rodesac 
saq me exeba iseT dajgufebebs, romlebic ar ganekuTvneba tradiciul re-
ligiur da msoflmxedvelobriv jgufTa ricxvs, aramed warmoadgens um-
ciresobaTa poziciebs da romelTa mimarT sazogadoeba kritikulad da 
uaryofiTad aris ganwyobili.

2. gasaCivrebuli gadawyvetileba arRvevs germaniis ZiriTadi kanonis me-2 
muxlis pirveli punqtiTa da pirveli muxlis pirveli punqtiT gaTvaliswine-
bul momCivnis ZiriTad uflebas. 

bunebrivia, uaryofiTi gavlenis mqone gancxadebebisagan dacva uSualod 
vrceldeba mesame pirebis winaaRmdeg. zogadi pirovnuli uflebebis pirda-
piri moqmedebac dakavSirebulia mxolod saxelmwifosTan. magram saxelmwi-
fo, ZiriTadi uflebebis moqmedebidan gamomdinare, valdebu lia, daicvas ca-
lkeuli adamiani mis pirovnebasTan dakavSirebiT mesame pirebis qmedebiT ga-
mowveuli safrTxisagan (ix: BVerfGE 73, 118 [2011]; 97, 125 [146]). Tu sasamarT-
loebi iyeneben iseT normebs, romlebic emsaxureba piris zemoT aRniSnul 
dacvas, maT unda gaiTvaliswinon ZiriTad uflebaTa miTiTebebi, xolo Tu ar 
gaiTvaliswineben, maSin federaluri sakonstitucio sasamarTlos azriTa da 
misi mudmivi praqtikis mixed viT, saxezea ara mxolod obieqturi konstitu-
ciuri normis darRveva, aramed aseve _ piris subieqturi ZiriTadi uflebis 
darRvevac (ix: BVerfGE 7, 198 [206]).
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sasamarTlo gadawyvetilebebi, romlebic nebadarTulad miiCnevs pirov-
ne bisaTvis mniSvnelovan gamonaTqvamebs, romelTa sawinaaRmde godac igi gan-
martavs, rom es gamonaTqvamebi mcdaria, arRvevs pirovnul uflebebs. aseTi 
darRveva mocemul SemTxvevaSi saxezea momCivnis sarCelze uaris TqmiT, rome-
lic man aRZra iseTi gamonaTqvamebisagan Tavis Sekavebis moTxovniT, romelTa 
mixedviTac, igi aris Scientology-s dajgufebis wevri da am organizaciis sa-
suliero piri. momCivanze gavr ce lebulma braldebebma Scientology-sTan misi 
mWidro kavSiris Sesaxeb SesaZloa, uaryofiTad imoqmedos mis sazogadoebriv 
reputa ciaze. moce mul SemTx ve vaSi es kidev ufro mosalodnelia, vinaidan 
am organi zaciis mimarT sazogadoebis ganwyoba metad kritikuli, sadavoa 
da igi xSirad yofila saxelmwifos mxridan gafrTxilebebisa da kritikuli 
statiebis adresati. arc is aris gamoricxuli, rom gancxadebebi Scientology-s 
or ga ni zaciaSi momCivnis aqtiur saqmianobasTan dakavSi rebiT, gaarTu lebs 
mis SemoqmedebiT moRvaweobas, vinaidan SesaZloa, yovelive es uaryo fiTad 
aisaxos momCivnis reputaciaze, rac gamoiwvevs misi SekveTebisa da, aqedan 
gamomdinare, Semosavlebis Semcirebas.

II
gasaCivrebuli gadawyvetileba arRvevs momCivnis zogadpirovnul 

uflebebs. 
1. Tumca, aRniSnuli uflebebi ar aris uzrunvelyofili SeuzRudavad. 

germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtis mixedviT, es uflebe-
bi SezRudulia konstituciuri wesrigiT, rac aseve moicavs sxvaTa uflebebs. 
aseT uflebebs ganekuTvneba aseve azris gamoxatvis Tavisufleba, romelic 
gaTvaliswinebulia germaniis ZiriTadi kano nis me-5 muxlis pirveli punqtis 
pirveli winadadebiT da romelic, zogadi pirovnuli uflebebis msgavsad, 
ar aris SeuzRudavad uzrun velyofili. azris Tavisufali gamoxatvis Ziri-
Tadi ufleba, germa niis ZiriTadi kanonis me-5 muxlis me-2 punqtis mixedviT, 
SezRudulia kanoniTa da adamianis pirovnuli Rirsebis ZiriTadi uflebiT. 
momCiv nis mier qmedebisagan Tavis Sekavebis moTxovnis samoqalaqo-samarT-
lebrivi safuZvelia germaniis samoqalaqo kodeqsis 1004-e muxlis pirveli 
nawili, 823-e muxlis me-2 nawili da germaniis sisxlis samarTlis kodeqsis 
186-e muxli, romliTac Tavisi gadawyvetilebis farglebSi ixelmZRvanela 
landis umaRlesma sasamarTlom. xolo azris Tavisufali gamoxatvis inte-
resebi gamoxatulebas hpovebs, pirvel rigSi, germaniis sisxlis samarTlis 
kodeqsis 193-e muxlSi (ix: BVerfGE 12, 113 [125]; 93, 266 [290]), romelic kano-
nieri interesebis ganxorcielebisas, Rirsebis Semlaxveli gamonaTqvamebis 
SemTxvevaSi, gamoricxavs sisxlis-samarTlebrivi sasjelis dakisrebas da miu-
TiTebs germaniis samoqalaqo kodeqsis 823-e muxlis me-2 nawilze. 

miTiTebuli normebis ganmarteba da gamoyeneba warmoadgens kompeten-
turi sasamarTloebis saqmes. Tumca, maT TavianTi interpretaciisas unda 
gaeTvaliswinebinaT Sesabamisi ZiriTadi uflebebi, raTa sa mar Tal gamoyenebis 
safexurzec uzrunvelyofiliyo maTi, rogorc Rire bu lebaTa ganmsazRvre-
li normebis arsi (ix: BVerfGE 7, 198 [205]). aR niSnuli, erTi mxriv, moiTxovs 
Sesabamisi gancxadebis meSveobiT pi rov nebis uflebis Selaxvis simZimisa da, 
meore mxriv, gamonaTqva mebisagan Tavis SekavebiT gamowveuli azris gamoxat-
vis uflebis SezRudvis urTierTSefardebas.
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am urTierTSefardebis Sedegebi winaswar ver ganisazRvreba zogadad da 
abstraqtulad, vinaidan isini damokidebulia calkeuli SemTxvevis konkre-
tul garemoebaze. magram marTlmsajulebaSi droTa ganmavlo baSi gamovlin-
da da damkvidrda calkeuli zogadi wesi. magaliTad, Sefasebebisas azris Ta-
visufali gamoxatvis uflebas umTavresad aRemateba pirovnuli uflebebis 
dacva, rodesac gamonaTqvami war moad gens adamianis Rirsebaze Tavdasxmas, 
Seuracxmyofel kritikas an formalur Seuracxyofas (ix: BVerfGE 93, 266 
[293]). faqtebis mtkice bisas urTierTSefardeba damokidebulia gamonaTqvamis 
simarTlis Semcvelobaze. gancxadebebi, romlebic Seesabameba sinamdviles, 
Ziri Ta dad, unda iyos miRebuli da aqceptirebuli (miuxedavad imisa, uaryo-
fiT gavlenas axdens isini pirze, Tu ara), xolo mcdari, araswori gancxade-
bebi ki – ara (ix: BVerfGE 97, 391 [403]).

Tumca, miTiTebuli formula saWiroebs diferencirebas. iseTi gancxa-
debebis SemTxvevaSic, romlebic Seesabameba sinamdviles, SesaZ loa, pirovnul-
ma uflebebma da interesebma gadaswonos azris gamoxatvis Tavisufleba. aseTi 
SemTxvevebia, magaliTad, rodesac gancxadebebi exeba intimur, pirad da konfi-
dencialur sakiTxebs da romelTa gavrcelebac ver gamarTldeba sazogadoebis 
mier informaciis miRe basTan dakavSirebuli kanonieri interesebis safuZvliT 
(ix: BVerfGE 34, 269 [281]; 66, 116 [139]), an rodesac arsebobs safrTxe, rom es 
gancxadebebi gamoiwvevs iseT pirovnul zians, romelic ar aris si marT lis ga-
vrcelebis interesis adekvaturi (ix: BVerfGE 35, 202 [232]; 97, 391 [403]).

mcdari faqtebis gavrcelebisaTvis, rogorc wesi, ar arsebobs gama-
marTlebeli safuZveli, rac ar niSnavs imas, rom aseTi gancxadebebi avtoma-
turad gamoiricxeba azris Tavisufali gamoxatvis ZiriTadi uf lebis dac-
vis sferodan. marTalia, germaniis federalurma sasa marT lom daadgina, rom 
araswori informacia azris gamoxatvis Tavi suf lebis kuTxiT ar warmoadgens 
kanoniT dasacav sikeTes (ix: BVerfGE 54, 108 [219]), magram germaniis ZiriTadi 
kanonis me-5 muxlis pirveli punqtis pirveli winadadebis damcavi meqanizmi 
ar vrceldeba mxolod Segnebulad damaxinjebuli faqtebis gavrcele bisa da 
aseve _ im cnobebis gavrcelebis SemTxvevebSi, romelTa simc darec Tavidanve 
naTeli da dadgenilia. yvela sxva danarCeni gamo naTqvami, romelic dakavSi-
rebulia azris gamoxat vasTan, sargeblobs ZiriTadi kanonis damcavi meqaniz-
miT, miuxedavad imisa, rom SemdgomSi SesaZloa, gamovlindes maTi simcdare 
(ix: BVerfGE 61, 1 [8]; 90, 1 [15]; 90, 241 [254]).

gamonaTqvamis sinamdvilis Semcveloba, rogorc aRiniSna, gadamwyvetia ze-
moT miTiTebuli urTierTSefardebisas (ix: BVerfGE 94, 1 [8]). mcdari Sinaar-
sis gancxadebebisas azris gamoxatvis Tavisufleba, ZiriTadad, dgas pirovnu-
li uflebebis ukan. magram amasTan, gasaTvaliswinebelia is garemoeba, rom 
xSirad gancxadebis gavrcelebis momentisaTvis si marT le ar aris garkveuli 
da igi vlindeba diskusiisa Tu sasamarT loSi mimdinare procesis Sedegad (ix: 
BVerfGE 97, 125 [149]). yvela iseTi gancxadebisaTvis ki, romelic SesaZloa Se-
mdgomSi mcdarad ga mov lindes, Sesabamisi sanqcia rom gaiTvaliswinon, serio-
zuli safrT xis winaSe dadgeboda komunikaciis procesi, vinaidan usafrTxo 
da arasarisko saubari SesaZlebeli iqneboda mxolod danamdvilebiT dadge-
nil simarTleze. yovelive ki ZiriTadi uflebebis gamoyene basTan dakavSire-
biT uaryofiT efeqts gamoiwvevda, rac Tavidan unda iqnes acilebuli, azris 
gamoxatvis Tavisuflebis safuZvlebis Sesaba misad (ix: BVerfGE 43, 130 [136]).
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aqedan gamomdinare, samoqalaqo sasamarTloebis praqtikaSi arsebobs 
garkveuli balansis Camoyalibebis mcdelobebi azris gamoxatvis Tavisu-
flebasa da pirovnul uflebebs Soris. aRniSnuli mcdelobebi mdgomareobs 
imaSi, rom negatiuri gamonaTqvamebis gamavrceleblebs ekisrebaT Sesabamisi 
saTadarigo valdebulebebi informaciebis mokvle va-gamorkvevasTan daka-
vSirebiT, romlebic mediis warmomadgen lebisaTvis ufro mkacria, vidre _ 
kerZo moqalaqeebisaTvis. amgvari valdebulebebis gansazRvris winaaRmdeg 
ar arsebobs konstituciur-samarTlebrivi mosazrebebi (ix: BVerfGE 12, 1113 
[130]). piriqiT, aRniSnuli valdebulebebi SesaZloa, miCneul iqnes zogadi 
pirovnuli uflebebidan gamomdinare dacvis valdebulebis gamoxatulebad. 
konsti tuciur-samarTlebrivi kuTxiT ki mxolod is aris mniSvne lovani, rom 
ar moxdes simarTlis gavrcelebis valdebulebis gadaWarbeba da amiT Ta-
visufali komunikaciis procesis (romelsac moiazrebs germaniis ZiriTadi 
kanonis me-5 muxlis pirveli punqti) garTuleba (ix: BVerfGE 54, 208 [219]; 61, 
1 [8]; 85, 1 [15, 17]).

urTierTSefardeba damokidebulia zemoT aRniSnuli saTadarigo valde-
bulebebis Sesrulebaze. yovelgvar safuZvels moklebuli da Á cidan motani-
li~ gancxadebebis SemTxvevaSi azris gamoxatvis Tavisufleba ver gadaswonis 
pirovnul uflebebs. amas garda, aseve arsebiTia saTadarigo valdebulebe-
bis masStabis Sesabamisoba konsti tuciur moTxovnebTan. im SemTxvevaSi, Tu 
Sesrulebulia saTadarigo valdebulebebi da mogvianebiT mainc dgindeba, 
rom gancxadeba ar Seesabameba sinamdviles, maSin igi miiCneva misi gavrce-
lebis momen tisaTvis marTlzomierad, rac imas niSnavs, rom ar iqneba gaTva-
liswinebuli arc raime sanqcia da arc misi gasaCivreba, an zianis anazRaure-
bis dakisreba. aRniSnulisagan gansxvavebiT, ar arsebobs legitimuri intere-
si, rom simcdaris dadgenisa Tu gamov lenis Semdeg SenarCunebul iqnes aseTi 
informaciiT gamoxatuli po zi cia (ix: BVerfGE 97, 125 [149]). Tu arsebobs 
imis saSiSroeba, rom aR niSnulis miuxedavad, mcdari informacia mainc gavr-
celdeba (ix: BGH, NJW (germaniis umaRlesi federaluri sasamarTlo, axali 
iuridiuli yovelkvireuli Jurnali) 1986, gv. 2503 [2505]), SeiZleba mcdari 
ganc xadebis avtors daekisros aseTi qmedebisagan Tavis Seka veba. xolo Tu 
kvlav grZeldeba gancxadebiT gamowveuli SezRudvebi, maSin pirs SeuZlia, 
moiTxovos misi Sinaarsis Sesworeba (ix: BVerfGE 97, 125 [149]).

vinaidan xSirad Zalian rTulia faqtebis Sesaxeb gakeTebuli gancxa debis 
sisworis dadgena, samoqalaqo sasamarTloebma sxva pirze uar yo fiTi infor-
maciebis gamavrcelebel pirs aseve daakisres ganmar te bis tvirTi, romelic 
misgan moiTxovs Tavisi gancxadebis faqtebiT da   dasturebas (ix: BGH, NJW 
(germaniis umaRlesi federaluri sasa marT lo, axali iuridiuli yovelkvi-
reuli Jurnali) 1974, gv. 1710 [1711]).

arc aRniSnulis winaaRmdeg arsebobs konstituciur-samarTlebrivi mo-
saz rebebi, Tu ar moxdeba ganmartebis tvirTis mimarT wayenebuli moTxo-
vnebis gadaWarbeba azris gamoxatvis Tavisuflebis xarjze. swo red amgvari 
gadaWarbeba gaakritika federalurma sakonstitucio sa sa marTlom baieris 
(Bayer) aqcionerebis saqmeSi (ix: BVerfGE 85, 1), romelsac eyrdnoboda lan-
dis umaRlesi sasamarTlo Tavis gadawyve tilebaSi. Tu adamianebi avrceleben 
informacias iseT faqtebTan da kav SirebiT, romlebic ar aris maTi piradi 
gamocdilebis sagani, maSin ganmartebis valdebulebis SesrulebisaTvis sak-
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marisia miTiTeba ara sa davo statiebze, vinaidan sxva SemTxvevaSi, azrTa indi-
viduri gacv lis farglebSi faqtobrivad ver gamoiyeneba presiT gavrcele-
buli iseTi statiebi, romlebic Seicaven uaryofiT informaciebs sxva pi reb-
ze, miuxedavad maTi mniSvnelobisa azris Camoyalibebis procesi saTvis (ix: 
BVerfGE 85, 1 [22]). 

magram ganmartebis valdebulebis Sesruleba ver gamoricxavs simarT lis 
gamorkvevis saWiroebas. aq erTmaneTisagan unda gaimijnos ganmar tebisa da 
mtkicebis stadiebi. faqtebiT dadasturebuli gancxa debac SeiZleba iyos mc-
dari. aqedan gamomdinare, zogadi pirovnuli uflebebi moiTxovs, rom pirs, 
romlis mimarTac gakeTda uaryofiTi gancxadebebi, ganmartebis valdebule-
bis Sesrulebaze miTiTebiT ar eTqvas uari, rom man sasamarTlo warmoebis 
farglebSi idaos gancxa debis SinaarsTan dakavSirebiT. mxolod im SemTx-
vevaSi, Tu am pirs araferi aqvs saTqmeli ganmartebis tvirTis farglebSi 
dasadastu reblad moyvanil faqtebTan dakavSirebiT [maT ga saqarwyleb lad], 
SesaZ le belia, gavrcelebuli in for macia CaiTvalos namdvilad. sxva danar-
Cen SemTxvevebSi ki saWiroa gancxadebis sinamdvilis Semcve lo bis gamorkveva, 
ramdenadac amisaTvis mocemulia Sesabamisi saproceso winapirobebi.

aRniSnuli moqmedebs im SemTxvevebSic, rodesac gavrcelebuli faqte bi 
mopovebulia presaSi dabeWdili informaciis saSualebiT. baieris (Bayer) sa-
qmeze gamotanili gadawyvetilebidan gansxvavebuli ram ar ga mom dinareobs. 
aRniSnul saqmeSi gasaCivrebuli sasamarTlo gadawy ve tileba federalurma 
sakonstitucio sasamarTlom gaauqma imitom, rom saqmis ganmxilvelma sa-
samarTlom germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis pir-
veli winadadebis darRveviT gadaaWarba gan  mar tebis tvirTis moTxovnebis 
gansazRvras da gavrcelebuli ganc xa debebi avtomaturad gautola mcdar 
gancxadebebs. aqedan ki ar ga mom  dinareobs, rom simarTle Tu sicrue umniS-
vneloa da rom mosar Ce les, romelic mopasuxisagan iTxovs Sesabamisi qme-
debisagan Tavis Se ka vebas, aRar aqvs ufleba, Tavis mxriv ganmartos presiT 
gavrcele bu li informaciis simcdare da saWiroebis SemTxvevaSi daamtkicos 
ki dec igi.

2. mocemul SemTxvevaSi zogadi pirovnuli uflebebis zemoT aRniSnul 
moTxovnebs ver akmayofilebs landis umaRlesi sasamarTlo...

landis umaRles sasamarTlos gansakuTrebiT unda gaeTvaliswinebina is 
garemoeba, rom TiToeulis pirovnulobis gamoxatuleba aseve moi cavs misi 
Sexedulebebis Secvlasa da mis axlebur orientacias. aseT SemTxvevebSi pirs 
SeuZlia mesame pirebs mosTxovos, rom maT gaiT va liswinon da pativi scen 
piris Secvlil TviTSegnebas, vinaidan im or  ga  nizaciasTan mas kavSiri aRar 
aqvs da, Sesabamisad, mis am organi zaciaSi wevrobasa da kavSirebze isaubron 
mxolod warsul droSi.

SeniSvna: momCivanma uari ganacxada Tavis samoqalaqo sarCelze.

E – 96, 56

1. im sakiTxTan dakavSirebiT, aqvs Tu ara qorwinebisgareSe Sobil Svils de-
dis mimarT mamis vinaobis gamxelis moTxovnis ufleba, raime Sedegi ar aris 
gaTvaliswinebuli arc germaniis ZiriTadi kanonis me-2 muxlis pirveli pun-
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qtiTa da pirveli muxlis pirveli punqtiT gaTvaliswi nebuli sakuTari war-
momavlobis Sesaxeb informaciis miRebis uflebisa da arc germaniis ZiriTa-
di kanonis me-6 muxlis me-5 punqtis farglebSi.

2. sasamarTloebs, dedisa da Svilis urTierTdapirispirebuli ZiriTadi 
uflebebis urTierTSefardebisas samoqalaqo-samarTlebriv klauzu laTa 
gamoyenebis farglebSi (rogoric aris, magaliTad, sasamarTlos mier upira-
tesad miCneuli germaniis samoqalaqo kodeqsis 1618a-e muxli), mikuTvnebu-
li aqvT moqmedebis sakmaod farTo asparezi.

pirveli palatis 1997 wlis 6 maisis ganCineba
- 1 BvR 409/90 -

a
sakonstitucio saCivari exeba sakiTxs, Tu ra winapirobebis arsebobis 

SemTx  ve vaSia valdebuli deda, Tavis srulwlovan, qorwinebisgareSe daba-
debul Svils misces informacia misi biologiuri mamis vinaobasTan dakav-
SirebiT.

b
sakonstitucio saCivari dasaSvebi da dasabuTebulia.

I
momCivnisaTvis sasamarTlos meSveobiT imis dakisreba, rom man daasaxe-

los is mamakacebi, romlebTanac Casaxvis savaraudo periodisaTvis hqonda 
sqesobrivi kavSiri, zRudavs germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtiTa da pirveli muxlis pirveli punqtiT dacul momCivnis piradi cxo-
vrebis sferos.

1. germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtidan da pir-
veli muxlis pirveli punqtidan gamomdinare, zogadi pirovnuli uflebe-
bi icavs piradi cxovrebis sferos da misi arsebiTi pirobebis Senar Cunebas  
(ix: BVerfGE 54, 148 [153]; 79, 256 [268]). aRniSnuli uflebebi aseve moica-
vs piradi da intimuri cxovrebis pativiscemis uflebas (ix: BVerfGE 89, 69 
[82]). aq moiazreba ojaxi, piradi da aseve sqesobrivi urTierTobebi Sesabamis 
partniorTan (ix: BVerfGE 27, 344 [350]). amas garda, zogadi pirovnuli ufle-
ba icavs calkeuli adamianis uflebas, TviTon gadawyvitos, Tu ra formiTa 
da visTan gaamxels igi infor macias Tavis pirad cxovrebasTan dakavSirebiT  
(ix: BVerfGE 65, 1 [43]).

2. magram zogadi pirovnuli ufleba ar aris uzrunvelyofili Seuz-
Rudavad. rodesac ar xdeba Careva piradi cxovrebis mowyobis absolu turad 
dacul da xelSeuval sferoSi, calkeulma pirma unda miiRos iseTi SezRud-
vebi, romlebic xorcieldeba sayovelTao upiratesi interesebidan an mesame 
pirTa konstituciurad daculi interesebidan da uflebebidan gamomdinare 
_ Tanazomierebis principis mkacri gamoyenebis safuZvelze (ix: BVerfGE 65, 
1 [44]).

mocemul SemTxvevaSi ar momxdara Careva piradi cxovrebis absolu tu rad 
dacul da xelSeuxebel sferoSi, vinaidan moTxovnilia infor macia im ur-
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TierTobis Sesaxeb, romlis nayofic gaxlavT momCivnis qa liSvili da romlis 
pirad cxovrebasac arsebiTad exeba aRniSnuli informacia.

II
landis sasamarTlo Tavis gadawyvetilebaSi daeyrdno germaniis samo-

qalaqo kodeqsis 1618a muxlsa da germaniis ZiriTadi kanonis me-6 muxlis 
me-5 punqts, me-2 muxlis pirvel punqtsa da me-14 muxlis pirvel punqts, 
rac, Tumca, ar warmoadgens dauSvebel samarTalganviTarebas, magram lan dis 
sasamarTlom saTanadod ver Seafasa sakuTari moqmedebis asparezi, romelic 
mikuTvnebuli aqvT Sesabamisad uflebamosil da kompetentur saxelmwifo 
organoebs germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pir-
veli muxlis pirveli punqtiT gaTvaliswinebuli (uflebis dacvis) valdebu-
lebebisa da germaniis ZiriTadi kanonis me-6 muxlis me-5 punqtiT gaTvaliswi-
nebuli amocanis SesrulebisaTvis.

1. ...
germaniis samoqalaqo kodeqsis 1618a muxlis safuZvelze dedis mimarT 

informaciis gacemis moTxovnis uflebis dadgeniT landis sasamarTlos ar 
gadaulaxavs dauSvebeli samarTalganviTarebis zRvari. man ganixila umaRle-
si sasamarTlo praqtika, romlis farglebSic uari eTqva mo zardTa da axal-
gazrdul saqmeTa da sxva saxelmwifo samsaxurebis moTxovnas informaciis 
miRebasTan dakavSirebiT da germaniis samo qa laqo kodeqsis 1618a muxlis gan-
martebisas gaiTvaliswina am normis war moqmnis istoria. sasamarTlos mosa-
zrebebi logikuri da gasagebia da ar gvaZlevs imis varaudis safuZvels, rom 
igi obieqturad ar iyo mzad, daqvemdebareboda kanonsa da samarTals, aramed 
sasamarTlom ka no nis gamomyeneblis funqciidan gadainacvla kanonis ganmsa-
zRvrelis funq ciaSi (ix: BVerfGE 87, 273 [280]). 

2. Tumca, gasaCivrebuli sasamarTlo gadawyvetileba arRvevs momCivnis 
pi rov nul uflebas, vinaidan landis sasamarTlom saTanadod ver Seafasa mis-
Tvis mikuTvnebuli farTo asparezi interesTa urTierT Sefardebisas.

a) im sakiTxTan dakavSirebiT, aqvs Tu ara qorwinebisgareSe Sobil Svils 
dedis mimarT mamis vinaobis gamxelis moTxovnis ufleba, raime Sedegi ar 
aris gaTvaliswinebuli arc germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtiTa da pirveli muxlis pirveli punqtiT gaTvaliswi nebuli sakuTari 
warmomavlobis Sesaxeb informaciis miRebis uflebisa da arc germaniis Zi-
riTadi kanonis me-6 muxlis me-5 punqtis farglebSi. mocemulia Tu ara ase-
Ti moTxovnis ufleba, ZiriTadi uflebebidan ga momdinare (uflebis dacvis) 
valdebulebaTa ganxor cielebis fargleb Si unda gadawyvitos kanonmdebelma 
an sasamarTlom.

Tumca, zogadi pirovnuli ufleba aseve moicavs sakuTari warmo mavlo-
bis codnis uflebas, magram germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqti da pirveli muxlis pirveli punqti ar iTvaliswinebs aRniSnuli in-
formaciis mopovebis uflebas, aramed icavs moqalaqeebs saxelmwifo orga-
noebis mxridan amgvari xelmisawvdomi informaciis ga ce maze uaris Tqmisagan 
(ix: BVerfGE 79, 256 [269]).

arc germaniis ZiriTadi kanonis me-6 muxlis me-5 punqti gansazRvravs, Tu 
ro gor unda ganxorcieldes qorwinebisgareSe dabadebuli Svilis Tanas wor-
uflebianoba biologiuri mamis vinaobis codnis Tvalsaz ri siT, rom lis mi-
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marTac mas SeuZlia alimentisa da memkvidreobiTi sa marT lidan ga momdinare 
moTxovnebis Sesruleba. qorwinebaSi da qorwi nebisgareSe daba debuli Svile-
bis srul Tanasworobas aq ukve gamo ricxavs is gare moeba, rom qorwinebaSi 
dabadebul bavSvs, kanonmdeb lobis mixedviT, hyavs kano nieri mama, romelic 
savaldebulo ar aris, misi biologiuri mama iyos.

b) germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtidan da pirve-
li mux lis pirveli punqtidan gamomdinareobs saxelmwifo organoTa val-
debuleba pirovnebis ganviTarebisaTvis arsebiTi pirobebisa da gare moe bebis 
SeqmnasTan dakavSirebiT (ix: BVerfGE 54, 148 [153]; 79, 256 [268]):

ZiriTadi uflebebidan, erTi mxriv, uSualod gamomdinare pirveladi 
dac  vis uflebebi, romlebic gulisxmobs moqalaqeebis dacvas sa xelm wifos 
mxridan Carevebisagan da, meore mxriv, am uflebaTa obieqturi mniSvnelo-
bidan gamomdinare (uflebis dacvis) valdebulebebi princi pu lad gansxvav-
deba erTmaneTisagan imdenad, ramdenadac dacviTi uflebebi iTvaliswinebs 
saxelmwifos mxridan Sesabamisi qmedebis ganxorcie le bas, xolo valdebule-
bebi mocemulia konkretuli gansazRvris gareSe. is, Tu rogor Seasruleben 
saxelmwifo organoebi aRniSnul valde bulebas, unda gadawydes maTi pasu-
xismgeblobis farglebSi (ix: BVerfGE 46, 160 [164]). aRniSnuli vrceldeba ara 
mxolod iseT SemTxvevebze, rodesac arsebobs sxvadasxva SesaZlebloba, rom 
moxdes ZiriTadi kano niT gaTvaliswinebuli dacvis uzrunvelyofa, aramed 
iseT SemTxveveb zec, sadac erTmaneTs upirispirdeba sxvadasxva ZiriTadi 
ufleba da ro desac miiCneva, rom saxelmwifos Sesabamisad uflebamosil or-
ganos evaleba am uflebaTa urTierTSefardeba da im uaryofiTi Sedegebis 
gaTvaliswineba, romlebic SesaZloa mohyves uflebis dacvis movaleo bis Se-
sabamisi formiT Sesrulebas.

germaniis federaluri sakonstitucio sasamarTlo Tavisi mudmivi praq ti kis 
farglebSi aRniSnavs, rom uflebaTa dacvis koncefciis Seqmna da misi norma-
tiuli uzrunvelyofa aris kanonmdeblis amocana, romelic im SemTxvevebSic 
sargeblobs Sefasebisa da moqmedebis aspareziT, rodesac igi valdebulia, mii-
Ros zomebi ama Tu im samarTlebrivi sikeTis dasacavad (ix: BVerfGE 88, 203 [262]).

igive wesi moqmedebs, rodesac samoqalaqo sasamarTloebi, im mizeziT, rom 
garkveul sakiTxTan dakavSirebiT ar arsebobs kanonmdeblis ga dawy vetileba, 
samarTalganviTarebisa da ganusazRvreli samarTlebrivi cnebebis ganmarte-
bis gziT asruleben uflebaTa dacvis valdebulebas (ix: BVerfGE 84, 212 [226]) 
an aRniSnuli valdebuleba unda Seasrulos aRmasrulebeli xelisuflebis 
erT-erTma Sesabamisma organom (ix: BVerfGE 46, 160 [164]). ZiriTadi uflebe-
bidan mxolod gamonaklis SemTx vevebSi gamomdinareobs konkretuli normis 
valdebuleba. mowesrigebis asparezi umTavresad mocemulia iq, sadac sauba-
ria erTmaneTis mimarT dapirispirebul ZiriTad uflebebze da gansakuTre-
biT iseT SemTx vevebSi, rodesac erTi ZiriTadi uflebis dacva avtomaturad 
iwvevs meore piris ZiriTadi uflebis SezRudvas. aseT SemTxvevebSi ufle-
baTa urTierTSefardeba, pirvel rigSi, aris Sesabamisad uflebamosili da 
kompetenturi saxelmwifo organos prerogativa da funqcia.

msgavsi moTxovnebi gamomdinareobs germaniis ZiriTadi kanonis me-6 mux lis 
me-5 punqtidan kanonmdeblis mimarT, romlebic sasamarTloebma un da gaiTva-
liswinon moqmedi samarTlis gamoyenebisas. marTalia, ger ma niis ZiriTadi ka-
nonis me-6 muxlis me-5 punqti iTvaliswinebs qor wi ne bisgareSe da qorwinebaSi 
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dabadebuli Svilebis mimarT Tanabar mopy ro bas, Tu maTi gansakuTrebuli 
situaciis gamo, ar arsebobs uTanasworo mopyrobis gamamarTlebeli mizezi 
[safuZveli], magram mocemul SemTx vevaSi gamoiricxeba sruli Tanasworoba, 
vinaidan qorwinebaSi dabade bul SvilebTan dakavSirebuli normebi ar aris 
orientirebuli imaze, Tu vin aris bavSvis biologiuri mama, aramed gamomdi-
nareobs dedis qor winebidan. Tumca, meore mxriv, am SemTxvevebSi, winamdebare 
saqmis msgavsad, deda ar dgas amgvar interesTa konfliqtis winaSe.

g) landis sasamarTlom ver gaacnobiera misTvis mikuTvnebul uflebaTa 
urTierTSefardebis asparezi. Tumca, sasamarTlom qorwinebisgareSe da ba-
debuli qaliSvilisaTvis informaciis miRebis moTxovnis ufleba daadgina 
ara pirdapir germaniis ZiriTadi kanonis, aramed - samoqalaqo kodeqsis nor-
mis safuZvelze, magram germaniis samoqalaqo kodeqsis 1618a muxlis gamoye-
nebisas ixelmZRvanela qorwinebisgareSe dabade buli bavSvis konstituciiT 
daculi interesiT, romelic mxolod Za lian SezRudul farglebSi uSvebs 
urTierTSefardebas dedis intere sebTan. landis sasamarTlos mier gada-
mwyvetad Sefasebuli kiTxva: „Tu vin aris pasuxismgebeli sxvadasxva inte-
resis dapirispirebaze~, gamo ricxavs meore mxaris sapirispiro interesebis 
saTanado gaTva liswinebis SesaZleblobas, vinaidan Svili arasodes ar aris 
pasu xismgebeli mSoblebs Soris misi CasaxviT gamowveul dapirispirebaze.

interesTa konkretuli urTierTSefardebisasac landis sasamarTlom mxo-
lod metad mcire asparezi dainaxa. marTalia, man aRiara, rom mom Ci vans aqvs 
interesi, ar daasaxelos im mamakacebis vinaoba, romlebTanac mas hqonda ka-
vSiri bavSvis Casaxvis savaraudo periodSi, magram sabo lood sasamarTlom 
aRniSnul garemoebas ar mianiWa arsebiTi dat virTva, vinaidan dedisa da aseve 
Sesabamisi mamakacebis interesebTan Se da rebiT, man, yovelgvari konkretuli 
urTierTSefardebis gareSe, Svi lis interesebi miiCnia privilegiurad.

federaluri sakonstitucio sasamarTlos mosazrebiT, ver gamoiricxeba 
is garemoeba, rom landis sasamarTlo Tavisi asparezis srulad amowurvis 
SemTxvevaSi sxva Sedegebamde mividoda.

E – 101, 361

1. germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pirveli muxlis 
pirveli punqtiT gaTvaliswinebuli zogadi pirovnuli uflebiT daculi 
piradi cxovrebis sfero ar aris SezRuduli sacxovrisiT. TiToeuls unda 
hqondes SesaZlebloba, fotogaSuqebis gareSe imoZraos aSkarad gancalkeve-
bul adgilebSi.

2. zogadi pirovnuli ufleba ar aris uzrunvelyofili sakuTari pirov-
nebis komercializaciis farglebSi. piradi cxovrebis sferos foto ga da-
Rebebisagan dacva gamoiricxeba iseT SemTxvevebSi, rodesac piri Ta vad ga-
moxatavs Tanxmobas iseTi sakiTxebis sajarod gaSuqebaze, romle bic Cveule-
briv miiCneva adamianis pirad saqmed.

3. mSoblebis an mSoblis SemTxvevaSi germaniis ZiriTadi kanonis me-6 mux lis 
pirveli da me-2 punqtebis meSveobiT kidev ufro gaZlierebulia zo ga di pi-
rovnuli uflebiT gaTvaliswinebuli dacva, Tu saqme exeba ise Ti fotoebis 
gamoqveynebas, romlebzec asaxulia bavSvebisadmi mSob liuri mzrunveloba.
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4. germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis me-2 wina dadebiT 
gaTvaliswinebuli presis Tavisufleba aseve moicavs gasarTob publikacie-
bsa da maT dasuraTebas, rac, ZiriTadad, aseve vrceldeba iseTi fotoebis ga-
moqveynebaze, romlebzec asaxulia sazogadoebisaTvis cnobili adamianebis 
yoveldRiuri Tu piradi cxovreba.

pirveli palatis 1999 wlis 15 dekembris gadawyvetileba
- 1 BvR 653/96 -

safuZvlebi:
a

sakonstitucio saCivari exeba popularuli adamianebis fotoebis gamoqvey-
nebas, romlebzec asaxulia maTi yoveldRiuri da piradi cxovreba.

I
1. mopasuxe, Sps Á burda~, gamoscems Jurnalebs Á Freizeitrevue” da Á Bunte~. 

aRniSnul JurnalebSi sxvadasxva teqstTan erTad gamoqveynda fotoebi, 
romlebzec gamosaxuli iyo momCivani, monakos princesa karolina, romelmac 
aRZra sarCeli gamoqveynebisagan Tavis Sekavebis moTxovniT...

a) landis sasamarTlom daakmayofila sarCeli safrangeTis teritoria-
ze gavrcelebul JurnalebSi fotoebis gamoqveynebis nawilSi. sxva danarCen 
nawilSi ki sarCeli ar dakmayofilda.

sasamarTlos azriT, safrangeTis kanonmdeblobisagan gansxvavebiT, ger-
maniaSi momCivans ar hqonda qmedebisagan Tavis Sekavebis moTxovnis ufleba...

... uzenaesma federalurma sasamarTlom sakasacio saCivars uari uTxra...

b
sakonstitucio saCivari nawilobriv dasabuTebulia.

I
gasaCivrebuli sasamarTlo gadawyvetilebebi exeba germaniis ZiriTadi ka-

nonis me-2 muxlis pirveli punqtiTa da pirveli muxlis pirveli punqtiT 
gaTvaliswinebul momCivnis zogadpirovnul uflebas.

1. zogadi pirovnuli uflebis dacva vrceldeba aseve mesame pirebis mier 
gamosaxulebebis gavrcelebaze.

a) ZiriTadi uflebis amocanaa, uzrunvelyos pirovnulobis is elementebi, 
romlebic ar warmoadgens konstituciiT gaTvaliswinebuli gansakuT rebuli 
Tavisuflebebis sagans, magram TavianTi mniSvnelobiT ar Ca mouvardeba maT 
(ix: BVerfGE 54, 148 [153]; 99, 185 [193]). maTi uzrun velyofis aucileblo-
ba mniSvnelovnad ganpirobebulia im Tanamedrove safrTxeebis safuZvelze, 
romlebic emuqreba adamianis pirovnul gan viTarebas da romlebic umTavre-
sad mecnierul-tqnikuri ganviTarebisa da winsvlis gamovlinebaa (ix: BVerfGE 
54, 148 [153]; 65, 1 [41]). 

b) im fotoebis gamoqveynebis ufleba, romlebzec adamiani gamosaxulia 
yo veldRiur an pirad situaciebSi, ganisazRvreba sakuTari foto gamo saxu-
lebis uflebisa da piradi cxovrebis sferos garantiis masStabiT, ro melic 
warmoadgens zogadi pirovnuli uflebis dakonkretebas.
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aa) momCivnis mosazrebisagan gansxvavebiT, germaniis ZiriTadi kanonis 
me-2 muxlis pirveli punqti da pirveli muxlis pirveli punqti ar iTva-
liswinebs sakuTari Tavis warmodgenis zogad da yovlismomcvel uf lebas...

rogorc germaniis federalurma sakonstitucio sasamarTlom mraval-
gzis aRniSna, zogadi pirovnuli ufleba TiToeuls ar miakuTvnebs imis 
moTxovnis uflebas, rom igi sxva adamianebma ise warmoadginon, rogorc 
TviTon xedavs sakuTar Tavs an rogorc es mis survilsa da war modgenebs 
Seesabameba (ix: BVerfGE 82, 236 [269]; 97, 125 [149]; 97, 391 [403]; 99, 185 [194]). 
aseTi masStaburi da farTo dacva ara mxolod gadaaWarbebda dacvis mizans, 
romelic mdgomareobs pirovnebis ganviTarebasTan da kavSi rebuli safrTxis 
Tavidan acilebaSi, aramed aseve Caereoda mesame pirTa uflebebsa da Tavi-
suflebebSi.

momCivani ar ewinaaRmdegeba sadavo fotoebze misi warmodgenis formas, 
magram surs imis garkveva, Tu ramdenad SeiZleboda am fotoebis gadaReba da 
gamoqveyneba, vinaidan igi im momentisaTvis ar iyo dakave buli Tavisi oficia-
luri funqciebis SesrulebiT, aramed sazoga doebaSi imyofeboda pirad da 
yoveldRiur ampluaSi. aRniSnul SekiTx vaze pasuxi gamomdinareobs zogadi 
pirovnuli uflebis im nawilidan, romelic icavs piris uflebas sakuTar 
fotogamosaxulebaze da aseve - misi piradi cxovrebis sferos.

bb) ufleba sakuTar fotogamosaxulebaze (ix: BVerfGE 34, 238 [246]; 35, 
202 [220]; 87, 334 [340]; 97, 228 [268]) pirisaTvis iTvaliswinebs gavlenis mox-
denisa da gadawyvetilebis miRebis SesaZleblobas, rodesac saqme exe ba misi 
fotoebisa Tu Canaxatebis damzadebasa da gamoyenebas sxva pirebis mier. 
amasTan, ara aqvs mniSvneloba, Tu ra situaciaSi momzadda es masala: pi-
rad da yoveldRiur ampluaSi, Tu sazogadoebrivi moRva weobis farglebSi. 
dacvis kanonieri interesi (ix: BVerfGE 34, 238 [246]) gansakuTrebiT ganpi-
robebulia im safrTxiT, rom garkveul situaciaSi damzadebuli adamianis 
gamosaxuleba konteqstidan gancalkevdes, dafiq sir des Sesabamisi TariRi-
Ta da monacemebiT da moxdes gaurkveveli jgufebisaTvis misi reproduq-
cia. dRevandeli fototeqnikis miRwevebTan erTad, rac SesaZlebels xdis 
fotogadaRebas didi distanciidan da uaxlesi miRwevebis Sedegad _ sate-
lituri daSorebidanac ki, matulobs zemoT aRniSnuli SesaZleblobebi da 
Sesabamisi safrTxeebi.

sakuTar fotogamosaxulebaze uflebis sxvadasxva aspeqts Soris moce mul 
SemTxvevaSi mniSvnelovania aspeqti, romelic moicavs garkveuli fotoebis da-
mzadebasa da maT gavrcelebas farTo sazogadoebaSi. aq saqme ar exeba manipu-
lirebul fotoebsa da konteqstis SecvliT gamow veul gayalbebebs, romelTa 
mimarTac, rogorc aRiniSna, gansakuTrebiT gaZlierebulia kanonismieri dacva. 
momCivani acxadebs, rom fotoebi, romlebzec TviTon aris gamosaxuli, marT-
lac Seesabameba realobas, magram mas ar surs, rom igi aseT situaciaSi iyos 
asaxuli fotoze da am saxiT warsdges farTo sazogadoebis winaSe, vinaidan, 
misi azriT, aseTi fotoebi momCivnis piradi cxovrebis nawilia.

gg) sakuTar fotogamosaxulebaze uflebisagan gansxvavebiT, piradi cxo-
vrebis sferos dacva, romelic aseve gamomdinareobs zogadi pirovnuli ufle-
bidan, ar aris dakavSirebuli da orientirebuli piris specifikur gamosaxu-
lebaze, aramed SezRudulia Tematurad da sivrcobrivad. igi, erTi mxriv, 
moicavs cxovrebis iseT mxareebs, romlebic, maTi informaciuli Semcvelo-
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bis gamo, miCneulia tipurad Á piradad~, vinaidan maTi sazogado ganxilva da 
wardgena iTvleba uxerxulad, samarcxvinod an iwvevs garSemo myofTa uaryo-
fiT reaqciebs. aseTebia, magaliTad, dRiuris Canawerebi (ix: BVerfGE 80, 367), 
konfidencialuri saubari meuRleebs Soris (ix: BVerfGE 27, 344), seqsualuri 
cxovreba (ix: BVerfGE 47, 46; 49, 286), socialurad gaumarTlebeli qmedeba (ix: 
BVerfGE 44, 353) an avadmyofobebi (ix: BVerfGE 32, 273). 

meore mxriv ki, dacva vrceldeba im sivrceze, sadac adamians SeuZlia sa-
kuTar TavTan ganmartoeba, dasveneba da moduneba (ix: BVerfGE 27, 1 [6]). mar-
Talia, aRniSnuli sferoc moicavs SesaZleblobas, rom piris qmedeba ar iyos 
gansazRvruli sazogadoebisaTvis da mesame pirebis an sazogadoebis mier am 
qmedebis TvalTvali an maTTvis misi warmodgena, sul mcire, uxerxuli iqne-
boda an gamoiwvevda uaryofiT Sedegebs; magram aq umTavresad saubaria iseT 
sivrceze, sadac pirs aqvs SesaZlebloba, imoqmedos yovelgvari sazogado 
TvalTvalis, yuradRebisa da, Sesabamisad, yovelgvari TviTkontrolis ga-
reSe. aseTi Á TavSesafari~ rom ar arsebobdes, maSin adamians daemuqreboda 
fsiqikuri gadatvirTvis safrTxe, vinaidan mas mouwevda permanentulad gae-
kontrolebina, ra STabeWdilebas axdens Tavis garemosa da garSemo myofebze 
da iqceva Tu ara sworad. aseT SemTxvevaSi mas ar eqneboda ganmartoebisa da 
gantvirTvis SesaZlebloba, rac aucilebelia adamianis pirovnuli ganviTa-
rebisaTvis.

zemoT aRniSnuli moTxovnilebebi aqvT aseve im adamianebs, romlebic maTi 
rangis, reputaciis, Tanamdebobis, gavlenis, gansakuTrebuli unar-Cvevebisa 
Tu maT mier ganxorcielebuli saqmeebis gamo, arian sazogado aRiarebis obie-
qtebi. is, vinc nebsiT Tu uneblieT gaxda sazogadoebisaTvis saintereso da 
cnobili piri, ar kargavs sazogado meTvalyureobisagan Tavisufali piradi 
cxovrebis uflebas. igive vrceldeba demokratiuli gziT arCeul Tanamde-
bobis pirebzec, romlebic, Tumca TavianTi Tanamdebobis gamo, pasuxismgebe-
li da angariSvaldebuli arian sazogadoebis winaSe da, aqedan gamomdinare, 
Sesabamis farglebSi unda iTminon kidec sazogadoebis yuradReba, magram es 
ar unda gavrceldes pirad cxovrebaze, Tu igi, ra Tqma unda, ar exeba maT 
saqmianobas. 

aRiarebulia, rom dacul sferos, zemoT aRniSnulis SecnobiT, warmoad-
gens sacxovrebeli teritoria. Tumca, adamianis pirovnuli ganviTarebis 
interesebidan gamomdinare, ar SeiZleba es sfero Tavidanve SeizRudos sa-
cxovrisiT, vinaidan im funqciebis Sesruleba, romlebsac emsaxureba ase-
Ti dacva, SesaZlebelia mxolod im SemTxvevaSi, rodesac igi ar sruldeba 
sacxovrebeli saxlis galavanTan an miwis nakveTis sazRvarTan. adamianis 
Tavisufali pirovnuli ganviTareba Seferxdeboda im SemTxvevaSi, Tu igi 
mxolod sakuTari saxlis farglebSi SeZlebda sazogadoebis cnobismoyva-
reobisaTvis Tavis aridebas. sazogado moRvaweobisaTvis damaxasiaTebeli 
damRleli, funqciurad datvirTuli da mediis mier mravalmxriv gaSuqebu-
li cxovrebisagan gantvirTva, ZiriTadad, SesaZlebelia iseT izolirebul 
midamoebSi, rogoricaa, magaliTad, sakurorto zonebi. aqedan gamomdinare, 
adamians unda hqondes SesaZlebloba, sazogadoebis meTvalyureobis gareSe 
moaxerxos moZraoba bunebis wiaRSi an iseT adgilebSi, romlebic aSkarad 
mowyvetilia farTo masebs. aRniSnuli gansakuTrebiT vrceldeba foto- Tu 
videogadaRebis iseT teqnikaze, romelTa gamoyenebis SemTxvevaSic terito-
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riuli distancia problemas ar warmoadgens da gadasaReb obieqts arc ki 
ZaluZs yovelives SemCneva.

is, Tu sad gadis piradi cxovrebis daculi sferos zRvari piris sacxo-
vrisis farglebs gareT, ver ganisazRvreba zogadad da abstraqtulad, igi 
ganixileba im adgilmdebareobis mixedviT, romelsac SearCevs calkeuli ada-
miani dasvenebisa da simSvidis mosapoveblad. aq mTavaria, pirma ipovos an 
Seiqmnas iseTi viTareba, sadac mas eqneba gonivruli da logikuri varaudis 
SesaZlebloba, rom igi Tavisufalia sazogadoebis meTvalyureobisagan, rac 
aseve SesamCnevia mesame pirebisTvisac.

mocemulia Tu ara gare samyarosagan izolirebis winapirobebi, unda Se-
fasdes konkretuli situaciis mixedviT. pirma erTsa da imave adgilas Sei-
Zleba, garkveul situaciaSi Tavi miiCnios izolirebulad, xolo sxva drosa 
da viTarebaSi ki – ara. arc Caketil sivrceSi yofna niSnavs yovelTvis izo-
lacias. aq saubaria sakiTxze, aqvs Tu ara pirs gonivruli varaudis ufleba, 
rom igi gancalkevebulia sazogadoebisagan. aseTi varaudis ufleba ki ar 
eqneba, Tu igi amisaTvis SearCevs iseT adgilebs, sadac xalxmravlobaa, rac 
aseve dasaSvebia iyos Caketil sivrceSic. 

xalxmraval adgilebSi Tavidanve gamoiricxeba piradi cxovrebis sferos 
dacvis winapirobebis arseboba germaniis ZiriTadi kanonis me-2 muxlis pirve-
li punqtisa da pirveli muxlis pirveli punqtis gagebiT, vinaidan ar miiCneva 
mocemulad izolirebisa da gancalkevebis moTxovnileba da, Sesabamisad, arc 
misi konstituciuri dacvis saWiroeba, rac gamomdinareobs adamianis piro-
vnuli ganviTarebis interesebidan. piri verc iseTi saqcieliT aqcevs aseT 
adgils piradi cxovrebis sferod, romelic Cveulebriv ar aris misi sazoga-
doebrivi cxovrebisa da saqmianobis sagani. maSasadame, ara misi konkretuli 
saqcieli an Tanmxlebi pirebi, aramed adgilmdebareobis konkretuli droi-
saTvis arsebuli, Sesabamisi obieqturi monacemebi gansazRvravs, SeiZleba 
iyos Tu ara saubari piradi cxovrebis sferoze. 

sazogadoebisagan piradi cxovrebis sferos dacvis winapirobebi aseve ga-
moiricxeba iseT SemTxvevebSic, rodesac piri Tavad gamoxatavs Tanxmobas 
adamianis pirad saqmed miCneuli sakiTxebis sajarod gaSuqebaze. magaliTad, 
rodesac piri aformebs eqskluziur xelSekrulebas misi piradi cxovrebis 
gaSuqebasTan dakavSirebiT. germaniis ZiriTadi kanonis me-2 muxlis pirve-
li punqtiTa da pirveli muxlis pirveli punqtiT gaTvaliswinebuli piradi 
cxovrebis saidumloebis dacva ar aris uzrunvelyofili sakuTari pirovne-
bis komercializaciis farglebSi, rac ar niSnavs imas, rom adamians ara aqvs 
ufleba, sazogadoebisaTvis xelmisawvdomi gaxados Tavisi piradi cxovrebis 
esa Tu is sfero. magram igi aseT SemTxvevebSi aRar sargeblobs aRniSnuli 
sferos konstituciuri dacvis uflebiT...

dd) imasTan dakavSirebiT, Tu ras niSnavs piradi cxovrebis dacva mSob-
lebisa da Svilebis ojaxuri urTierTobisaTvis, federalur sakonsti tucio 
sasamarTlos jer ar miuRia gadawyvetileba. Tumca, aRiarebulia, rom bavS-
vebs esaWiroebaT gansakuTrebuli dacva, vinaidan isini jer kidev unda Camo-
yalibdnen pasuxismgeblobiT aRsavse pirovnebebad (ix: BVerfGE 24, 119 [144]; 
57, 361 [383]). aRniSnuli dacva aseve vrceldeba im safrTxis mimarT, romelic 
momdinareobs mediis mxridan bavSvebTan da maTi fotoebis gamoyenebasTan 
dakavSirebuli interesebidan, ramac SesaZloa, mozrdilebTan SedarebiT me-
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tad SeuSalos xeli maT pirovnul ganviTarebas. aqedan gamomdinare, bavSve-
bis SemTxvevaSi sazo ga doebis meTvalyureobisagan Tavisufali sivrce ufro 
mkacrad unda iqnes daculi, vidre _ zrdasruli adamianebis SemTxvevaSi.

bavSvebis pirovnul ganviTarebaze, pirvel rigSi, pasuxismgeblebi arian 
mSoblebi. rodesac bavSvebis aRzrda damokidebulia jansaR urTierTo bebze, 
maT mimarT gaTvaliswinebuli gansakuTrebuli konstituciuri dacva avto-
maturad ar aisaxeba mamis an dedis sasargeblod (ix: BVerfGE 76, 1 [44]; 80, 81 
[91]). specifikuri mSobliuri midgoma bavSvebis mimarT aseve moiazreba germa-
niis ZiriTadi kanonis me-2 muxlis pirveli punqti Ta da pirveli muxlis pir-
veli punqtiT gaTvaliswinebul dacvis sfe ro Si. zogadi pirovnuli ufle-
bis dacvis meqanizmi kidev ufro Zlier deba germaniis ZiriTadi kanonis me-6 
muxlis pirveli da me-2 punqtebiT, romlebic avaldebulebs saxelmwifos, 
rom man uzrunvelyos bavSvebis cxovrebiseuli pirobebis Seqmna, rac auci-
lebelia maTi janmrTeli ganviTarebisaTvis da romelTa Soris gansakuTre-
buli mniSvnelobiT sargeblobs swored mSobliuri zrunva (ix: BVerfGE 54, 
148 [153]; 57, 361 [382]; 80, 81 [90]).

is, Tu raSi gamoixateba pirovnebis dacvis gaZliereba calkeul SemTx-
vevaSi germaniis ZiriTadi kanonis me-6 muxlis meSveobiT, ver gani sazRvreba 
zogadad da abstraqtulad. marTalia, dacvis kanonieri inte resi ZiriTadad 
mocemuli ar iqneba iseT SemTxvevebSi, rodesac mSoblebi TavianT SvilebTan 
erTad Segnebulad eqcevian sazogadoebis yuradRebis centrSi. magaliTad, 
rodesac isini erToblivad monawi leoben sazogado RonisZiebebSi. aseT Se-
mTxvevebSi isini TviTon iwveven sazogadoebis yuradRebasa da mis Sedegebs. 
magram rig SemTxvevebSi zogadi pirovnuli uflebis dacvis meqanizmi moqme-
debs mSoblisa da Svilis specifikuri urTierTobis sasargeblod, miuxeda-
vad imisa, rom SesaZlebelia ar iyos mocemuli teritoriuli gancalkevebis 
winapi robebi.

2. gasaCivrebuli gadawyvetilebebi zRudavs momCivnis zogad pirovnul 
uflebas. vinaidan gamosaxulebebze vrceldeba aRniSnuli ZiriTadi uflebis 
dacvis meqanizmi, sasamarTlos mier momCivnis survilis winaaRmdeg maTi ga-
moqveynebis SesaZleblobis dadgena warmoadgens aRniSnuli dacvis SezRud-
vas, risi gaTvaliswinebac momCivans SeuZlia mosTxovos sasamarTlos kerZo-
samarTlebrivi davebis farglebSic (ix: BVerfGE 7, 198 [207]).

II
gasaCivrebuli gadawyvetilebebi srulyofilad ver akmayofilebs germa-

niis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pirveli muxlis pir-
veli punqtiT gaTvaliswinebul moTxovnebs...

E – 106, 28

1. satelefono saubrebis saidumloebis dacva (germaniis ZiriTadi kanonis me-
10 muxlis pirveli punqti) vrceldeba kerZo kompaniebis sateleko munikacio 
danadgarebze.

2. germaniis ZiriTadi kanonis me-10 muxlis pirveli punqti awesebs (dacviT) 
uflebas saxelmwifos mier telekomunikaciis Sinaarsisa da damatebiTi 
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cnobebis Sesaxeb informaciis mopovebis winaaRmdeg da aseve avalebs saxel-
mwifos iseTi dacvis uzrunvelyofas, rom mesame pirebisaTvis veRar iyos 
xelmisawvdomi mimdinare komunikacia.

3. warmoTqmul sityvaze ufleba, rogorc germaniis ZiriTadi kanonis me-2 
muxlis pirveli punqtiTa da pirveli muxlis pirveli punqtiT gaTvaliswi-
nebuli zogadi pirovnuli uflebis nawili, icavs mosasmeni xelsawyoebis 
gamoyenebisagan, romelsac saubris erT-erTi monawile miawvdis mesame pirs, 
romelic ar monawileobs saubarSi. germaniis ZiriTadi kanonis me-10 muxlis 
pirveli punqti ki ar moicavs aRniSnul dacvas.

4. warmoTqmuli sityvis uflebis ganxorcieleba aseve SeuZlia kerZo samarT-
lis iuridiul pirsac.

5. samoqalaqo samarTalwarmoebis farglebSi mowmeTa iseTi Cvenebis Sefasebas-
Tan dakavSirebiT, romelic efuZneba mesame pirTa satelefono saubris uka-
nono mosmenas.

pirveli palatis 2002 wlis 9 oqtombris ganCineba
- 1 BvR 1611/96, 1 BvR 805/98 -

safuZvlebi:
a

erT warmoebad gaerTianebuli sakonstitucio saCivrebi exeba samoqala-
qo samarTalwarmoebis farglebSi mowmeTa Cvenebis gamoyenebas iseT satele-
fono saubrebTan dakavSirebiT, romlebsac mowmeebi usmendnen specialuri 
mosasmeni aparaturis daxmarebiT, ris Sesaxebac mxolod saubris erTi mxare 
iyo informirebuli...

g
sakonstitucio saCivrebi dasaSvebi da dasabuTebulia. marTalia, gasaCi-

vrebuli gadawyvetilebebi ar arRvevs momCivnebis ZiriTad uflebas sate-
lefono saubris saidumloebis dacvasTan dakavSirebiT germaniis ZiriTa-
di kanonis me-10 muxlis pirveli punqtis mixedviT, magram sasamarTloebma 
saTanadod ar gaiTvaliswines momCivanTa zogadi pirovnuli ufleba, rac 
mocemul SemTxvevaSi gamoxatulia warmoTqmul sityvaze ZiriTadi uflebis 
saxiT.

I
mowmeebis mier sasamarTlo procesze warmodgenili informaciebi ar iyo 

mopovebuli satelefono saubris saidumloebis darRveviT. am Cvenebebze, 
germaniis ZiriTadi kanonis me-10 muxliT gaTvaliswinebuli ZiriTadi ufle-
bidan gamomdinare, ar vrceldeba sasamarTloSi mtkicebulebaTa Segrovebisa 
da gamoyenebis akrZalva...

2. germaniis ZiriTadi kanonis me-10 muxlis pirveli punqti ar icavs sau-
bris partnioris mier mesame pirisaTvis miwodebuli sasmeni mowyobilobis 
gamoyenebisagan...

vinaidan germaniis ZiriTadi kanonis me-10 muxlis pirveli punqti icavs 
mxolod informaciaTa gadamcem [kavSiris uzrunvelmyofel] mowyobilobas, 
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misi dacvis sfero ar izRudeba, rodesac saubris erT-erTi partniori Ta-
visi gavlenisa da pasuxismgeblobis masStabiT mesame pirisaTvis uzrun vel-
yofs satelekomunikacio danadgaris xelmisawvdomobas. marTalia, mocemul 
SemTxvevaSi iyeneben informaciaTa gadamcem [kavSiris uzrunvelm yofel] mow-
yobilobas komunikaciis xelmisawvdomobisaTvis, magram aseT SemTxvevebSi ar 
aris realizebuli germaniis ZiriTadi kanonis me-10 muxlis pirveli punqtiT 
gaTvaliswinebuli specialuri safrTxe, vinaidan aq sauba ria ara informacia-
Ta gadamcemi [kavSiris uzrunvelmyofeli] sateleko munikacio danadgarisad-
mi ndobis Selaxvaze, aramed _ saubris partniorTan dakavSirebuli pirovnu-
li imedebis gacruebaze.

II
mowmeebis dakiTxviTa da maTi Cvenebebis gamoyenebiT sasamarTloebma daa-

rRvies momCivanTa warmoTqmul sityvasTan dakavSirebuli, konstituciiT da-
culi ufleba, rogorc maTi zogadi pirovnuli uflebis erT-erTi nawili...

a) germaniis federaluri sakonstitucio sasamarTlos praqtikaSi aRiare-
bulia, rom ZiriTadi kanoni sakuTar fotogamosaxulebaze piris uflebasTan 
erTad aseve icavs uflebas warmoTqmul sityvaze (ix: BVerfGE 34, 238 [246]; 
ix: BVerfGE 54, 148 [154]). aRniSnuli ufleba uzrunvelyofs sxva pirebTan 
komunikaciisas adamianis mier sakuTari Tavis warmoCenisa Tu warmodgenis 
damoukideblad gankargvas (ix: BVerfGE 54, 148 [155]). am uflebis dacva moica-
vs komunikaciisas sakuTari Sexedulebebis Sesabamisi moqmedebisa da saubris 
Sesabamis partniorze morgebis SesaZleblobas. ZiriTadi ufleba moicavs 
imis damoukideblad gansazRvris uflebas, mxolod saubris partniorisaT-
vis unda gaxdes cnobili komunikaciis Sinaarsi, Tu aseve _ pirTa garkveuli 
jgufis an sazogadoebisaTvis (ix: BVerfGE 54, 148 [155]). maSasadame, e.w. TviT-
gankargvis ufleba vrceldeba im pirTa arCevaze, romlebmac unda miiRon 
informacia saubris SinaarsTan dakavSirebiT.

aRniSnuli TviTgankargvis ufleba gamoxatulebas hpovebs adamianis Se-
saZleblobasa da uflebamosilebaSi, TviTon gadawyvitos, Caiweron Tu ara 
misi xma da sityva audioCamweri saSualebebis gamoyenebiT da Semdeg iyos 
Tu ara xelmisawvdomi es Canaweri mesame pirebisaTvis (ix: BVerfGE 34, 238 
[246]). ZiriTadi ufleba icavs adamianTa komunikacias iseTi qmedebebisagan, 
rodesac piris mier warmoTqmuli sityvebi, gauazrebeli an TavSeukavebeli 
gamonaTqvamebi, saubrisas Camoyalibebuli da ganviTarebuli droebiTi mo-
sazreba da mxolod Sesabamis konteqstSi gasagebi formulireba gamoiyeneba 
sxva konteqstsa da sxva mimarTebiT, raTa gancxadebis SinaarsiT, gamoxatvis 
formiTa Tu JReradobiT moxdes dapirispireba mosaubresTan. aqedan gamom-
dinare, germaniis ZiriTadi kanoni icavs adamians misi Tanxmobis gareSe dam-
zadebuli faruli Canawerisa da misi survilis sawinaaRmdegod am Canaweris 
gamoyenebisagan...

ZiriTadi ufleba icavs ara mxolod sityvis zemoT aRniSnuli gamoyene-
bisagan, aramed aseve _ im TviTgankargvis uflebis darRvevisagan, romlis 
mixedviTac, pirma TviTon unda gansajos da gadawyvitos, Tu visTvis unda 
iqnes xelmisawvdomi komunikaciis Sinaarsi. aRniSnuli dacva aseve moqmedebs 
iseT SemTxvevebSic, rodesac saubris erTi partniori meorisagan farulad 
saubarSi msmenelad rTavs mesame pirs an nebas aZlevs mas, uSualod imonawi-
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leos komunikaciis procesSi. im SemTxvevaSi, Tu mosaubre ise iqceva, rom 
misi sityvebi didi garjis gareSe SesaZloa, moisminos adamianTa ganusazR-
vrelma raodenobam, maSin igi veRar ganacxadebs pretenzias mesame pirebis 
mier misi saubris mosmenasTan dakavSirebiT. aseTi SemTxvevebia, rodesac, 
magaliTad, piri ver SeniSnavs mis siaxloves myof arasasurvel msmenelebs 
an ver gaTvlis Tavisi saubris JReradobas. aq gadamwyvetia, SeuZlia Tu ara 
pirs, mocemuli pirobebisa da garemoebebis safuZvelze hqondes imis goni-
vruli molodini, rom mis saubars mesame pirebi ar usmenen (ix: BVerfGE 101, 
361 [384]).

b) ufleba warmoTqmul sityvaze ar aris piradi cxovrebis sferos dacvis 
identuri, romelic aseve efuZneba zogad pirovnul uflebas (ix: BVerfGE 
101, 361 [382])...

... warmoTqmul sityvasTan dakavSirebuli uflebis dacva ar aris SezRu-
duli gansakuTrebuli SinaarsiTa da teritoriiT, igi exeba mxolod komu-
nikaciis uSualo xelmisawvdomobis damoukideblad gankargvas [e.w. TviT-
gankargvis uflebas], magaliTad, rogoricaa audioCanaweris damzadebasa an 
komunikaciaSi mesame piris CarTvasTan dakavSirebuli sakiTxebi. amasTan, aR-
niSnuli uflebis dacva ar aris damokidebuli imaze, Tu ramdenad piradu-
lia saubris Sinaarsi an dasaxelebulia Tu ara saubarSi konfidencialuri 
TariRebi da monacemebi.

umetesad SeuZlebelia saubris mimarTulebis prognozi. SesaZlebelia, 
iseTi saubaric ki, romelic Tavidan TiTqos Semofargluli iyo saqmiani da 
naklebad piradi sakiTxebis ganxilviT, gadaizardos konfi den cialur, pi-
rad saubarSi. komunikaciis monawilis TviTgankargvis ufleba moicavs sau-
brisaTvis axali datvirTvisa da Sinaarsis micemis SesaZleblobas ise, rom 
amisaTvis ar iyos savaldebulo komunikaciis farglebSi sakuTari miuker-
Zoeblobis dakargva. aRniSnuli ufleba aseve saSualebas aZlevs mosaubres, 
ganewyos komunikaciis SesaZlo SedegebisaTvis. Tu misTvis cnobili iqnebo-
da, rom saubars usmens mesame piri, ise, rom samarTlebrivi davis SemTxve-
vaSi saubarTan dakavSirebiT moipovebdnen Sesabamis mtkicebulebas, maSin 
mosaubres eqneboda SesaZ leb loba, Tavi Seekavebina samarTlebrivi mniSvne-
lobis mqone gancxa debebisagan an meti sifrTxiliT mohkideboda maT an su-
lac ezruna imaze, rom am saubarTan dakavSirebiT TviTonac moepovebina 
mtkice bulebebi. komunikaciis partniorze morgebis, komunikaciis fargle-
bSi sa ku Tari interesebisa da mocemuli situaciis Sesabamisad moqmedebis 
zemoT aRniSnuli SesaZleblobebi pirs erTmeva maSin, rodesac igi gavlenas 
ver axdens imis gansazRvraze, Tu visTvis unda iyos uSualod xelmisawvdo-
mi misi saubari...

3. saerTo sasamarTloebis mier mowmeTa Cvenebebis Segroveba da gamoyeneba 
warmoadgens warmoTqmuli sityvis uflebis dacvis sferoSi Carevas. 

a) rogorc pirvelma, aseve meore momCivanmac gamoiyena Tavisi TviTgan-
kargvis ufleba saubris adresatis gansazRvrasTan dakavSirebiT. maTi ko-
munikacia ar iyo gankuTvnili pirTa ganusazRvreli wrisaTvis, aramed maT 
surdaT esaubraT TavianT kontrahentebTan, raTa SeeTanxmebinaT xelSekru-
lebis Sesrulebis arsebiTi sakiTxebi, kerZod: pirveli momCiv nis SemTxvevaSi 
– naklTan dakavSirebuli moTxovnebi, xolo meore mom Civ nis SemTxvevaSi – 
kompensaciasTan dakavSirebuli sakiTxebi. saubris partniorebma ar gaiTva-
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liswines momCivanTa TviTgankargvis ufleba da mesame pirebs malulad misces 
saubris mosmenis SesaZlebloba.

aa) komunikaciis mimdinareobis kanonismieri dacvis sakiTxi, landis sasa-
marT los mosazrebebisagan gansxvavebiT, ar aris damokidebuli arc saub ris 
Sinaarsis konfidencialurobaze da arc imaze, miaCnda Tu ara saubris mo-
nawiles aRniSnuli saubari konfidencialurad (ix: zemoT g II a) 

bb) warmoTqmul sityvaze uflebis dacvis sfero ar iqneboda darRveu-
li, momCivans Tanxmoba rom ganecxadebina mesame piris mier misi saubris 
mosmenaze...

sasamarTloebis varaudi, rom mocemul SemTxvevebSi ar arsebobda aRniS-
nuli Tanxmobis saWiroeba an aseTi Tanxmoba konkludenturad gamomdinare-
obs mocemuli garemoebebidan, usafuZvloa...

(b) Tanamedrove pirobebSi sasmen danadgarTa simravle da gavrceleba ar 
niSnavs imas, rom pirma yovelTvis unda ivaraudos maTi sayovelTao gamo-
yeneba mesame pirebis mier. telefonze damontaJebuli paraleluri sasmeni 
saSualebebi, rogoricaa mikrofoni [e.w. spikerfoni] da damatebiTi yurmili, 
emsaxureba sxvadasxva mizans. es saSualebebi mosaubres aZlevs teqnikur Se-
saZleblobas, gaafarToos komunikaciis partniorTa wre. mikrofonis saSua-
lebiT ki pirs SeuZlia isaubros ise, rom Tavisufali hqondes orive xeli 
da moiZios sabuTebi an gaakeTos CaniSvnebi ise, rom amisaTvis ar dasWirdes 
saubris Sewyveta.

sasamarTloebs ar daudgeniaT, SesaZlebelia Tu ara es saSualebebi fa-
rulad gamoiyenon mesame pirebma saubris mosmenis mizniT. iseT samsaxure-
briv situaciebSic ki, sadac saubrebs xSirad ismenen mesame pirebi, darRve-
vad CaiTvleba saubris partnioris Tanxmobis ararseboba, vinaidan saubris 
mosmenis SesaZleblobis Sesaxeb informaciidan ar gamomdinareobs daskvna, 
rom piri aucileblad unda moelodes misi saubrisas mesame pirebis mier am 
SesaZleblobis gamoyenebas da Tavisi dumiliT konkludenturad Tanxmobas 
acxadebs amaze...

4. momCivanTa zogad pirovnul uflebebSi Careva ar aris konstituciurad 
gamarTlebuli.

a) zogadpirovnuli ufleba ar aris uzrunvelyofili yovelgvari daTqmis 
gareSe. germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtis mixedviT, 
ufleba SezRudulia konstituciuri wesrigiT, romelic aseve moicavs samo-
qalaqo saproceso normebs mowmis dakiTxvasa (germaniis samoqalaqo saproce-
so kodeqsis 373-e da momdevno muxlebi) da mosamarTlis mier mtkicebulebe-
bis SefasebasTan dakavSirebiT (gansakuTrebiT germaniis samoqalaqo sapro-
ceso kodeqsis 286-e muxli). swored aRniSnul normebs efuZneba momCivnebis 
mier gasaCivrebuli sasamarTlo moqmedebebi (mtkicebulebaTa Segroveba da 
Sefaseba). 

gamarTlebulia Tu ara ZiriTad uflebaSi Careva, damokidebulia, erTi 
mxriv, zogadi pirovnuli uflebisa, romelic ewinaaRmdegeba mtkicebu lebaTa 
gamoyenebas, da meore mxriv, misi gamoyenebis momxre kanonieri interesis ur-
TierTSefardebaze (ix: BVerfGE 34, 238 [248]; 80, 367 [373]).

aa) germaniis ZiriTadi kanoni da gansakuTrebiT me-20 muxlis me-3 pun-
qtiT damkvidrebuli samarTlebrivi saxelmwifos principi did mniSvnelo-
bas aniWebs efeqturi marTlmsajulebis ganxorcielebas. germaniis federa-
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lurma sakonstitucio sasamarTlom araerTxel aRniSna sisxlis samarT-
lebrivi devnisa da danaSaulTan brZolis efeqturobis didi mniSvne loba da 
aseve sazogadoebis interesi sisxlis samarTlis procesSi SeZ le bis dagvarad 
srulyofili WeSmaritebis gamorkvevasTan dakavSirebiT, gansakuTrebiT ki 
_ mZime danaSaulTa efeqturi gamoZiebisa da gaxsnis mimarT (ix: BVerfGE 
34, 238 [248]; 80, 367 [375]). aseve samoqalaqo procesSic, sadac mxareebi ker-
Zo-samarTlebrivi urTierTobis farglebSi daoben TavianT uflebebsa da 
samarTlebriv poziciebze, sayovelTao sikeTis mniSvnelovani winapirobebia 
funqcionirebadi marTlmsajulebis Senar Cu neba da materialurad swori 
gadawyvetilebebisaken miswrafeba. WeS maritebis dasadgenad sasamarTloebma 
unda gaiTvaliswinon mxareebis mier SemoTavazebuli mtkicebulebebi iseT 
SemTxvevebSi, rodesac mxaris gancxadeba ama Tu im garemoebasa Tu faqtTan 
dakavSirebiT arsebiTia da saWiroebs damtkicebas. swored amas iTvaliswi-
nebs aseve germaniis sa moqalaqo saproceso kodeqsis 286-e muxliT gaTva-
liswinebuli mtki ce bulebaTa Tavisufali Sefasebis principi da ZiriTadi 
uflebis msgav si ufleba sasamarTlo mosmenaze (germaniis ZiriTadi kanonis 
103-e mux lis pirveli punqti). 

bb) Tumca, mxolod sazogado interesi sisxlisa da samoqalaqo samarT-
lis sfe roSi funqcionirebad da efeqtur marTlmsajulebasTan dakavSi-
rebiT ar aris sakmarisi, rom interesTa urTierTSefardebisas yo velTvis 
gamovideT zogadpirovnul uflebasTan dapirispirebuli interesis privi-
legiidan. mtkicebulebebis Segrovebis mimarT arsebuli interesis dacva, 
zogadpirovnuli uflebis darRvevisa da SezRudvis miuxedavad, gamarT-
lebuli unda iyos damatebiTi aspeqtebiT. sisxlis samarTalwarmoebis 
farglebSi es SeiZleba iyos, magaliTad, gansakuTrebiT mZime danaSaulis 
gaxsna (ix: BVerfGE 34, 238 [248]; 80, 367 [380]). samoqalaqo samarTalwar-
moebaSic arsebobs iseTi situaciebi, rodesac mtkicebulebaTa Segrove-
basTan dakavSirebul interess mxaris uflebis ganxorcielebisaTvis aqvs 
gansakuTrebuli mniSvneloba. 

saerTo sasamarTloebis praqtikis mixedviT, aRniSnuli mocemulad 
miiC neva im SemTxvevaSi, rodesac mtkicebulebis warmomdgeni piri imyofe-
ba gamouval an aucilebeli mogeriebis msgavs situaciaSi (ix: BGHZ – ger-
maniis umaRlesi federaluri sasamarTlos gadawyve tile bebis samo qalaqo 
samarTalSi 27, 284 [289]). magaliTad, xmis faruli Canawerebis damzadeba 
anonimuri zarebis avtoris vinaobis dasadgenad, romelic sxva saxeliT 
acnobs pirs Tavs, raTa misTvis usafrTxod da Tavisuf lad ganaxorcielos 
ciliswameba (BGH – germaniis umaRlesi federa luri sasamarTlo, NJW — 
axali iuridiuli yovelkvireuli Jurnali, 1982, gv. 277). aRniSnulis ma-
galiTia aseve SantaJisa da muqaris avtoris dadgena (BGHZ 27, 284 [290]). 
sasamarTlo praqtikis farglebSi im SemTxvevaSic xdeba zogad pirovnul 
uflebaSi Carevis samarTlianobis sawinaaRmdego interesTan Tu uflebas-
Tan urTierTSefardeba, rodesac aRniSnuli Carevis ganmaxorcieleblis 
mizani mtkicebulebis mopove bisas iyo mis profesiul arsebobaze krimina-
luri Tavdasxmis Tavidan acileba, rac faqtobrivad SeuZlebeli an Zalze 
rTuli gansaxorcie lebeli iqneboda sxva saSualebiTa da formiT (BGH, 
NJW 1994, gv. 2289 [2292]). zemoT miTiTebuli magaliTebisagan gansxvave-
biT, mtkicebulebis am gziT (faruli mosmena) mopovebis dasabuTebisaTvis 
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ar aris sakmarisi samoqalaqo-samarTlebrivi moTxovnis safuZvlis uzrun-
velyofis interesi...

germaniis ZiriTadi kanonis  
me-2 muxlis me-2 punqtTan dakavSirebiT:

E – 16, 194

zurgis tvinis siTxis amoRebisas, germaniis sisxlis samarTlis saproceso ko-
deqsis 81a muxlis mixedviT, fizikuri [janmrTelobis] xelSeuxeblobis ZiriTa-
di ufleba moiTxovs, rom ganzraxuli Careva iyos danaSaulis simZimis adekva-
turi. 

pirveli palatis 1963 wlis 10 ivnisis ganCineba
- 1 BvR 790/58 - 

... saqmis ganxilvisas pirveli instanciis mosamarTlem moiTxova braldebu-
lisaTvis samedicino gamokvlevis Catareba, raTa dadgeniliyo misi Serac-
xadoba. sasamarTlos eqims ambulatoriuli gamokvlevis Semdeg gauCnda eWvi, 
rom braldebuls aReniSneboda centraluri nervuli sistemis daava deba, ris 
gasarkvevadac igi saWirod miiCnevda sisxlis analizs da aseve tvinisa da 
zurgis tvinis siTxis gamokvlevas. aRniSnuli siTxis amoReba xdeba specia-
luri, grZeli nemsis CxvletiT xerxemlis areSi _ zeda welis (e.w. zurgis 
tvinis punqcia), an kisris areSi _ Tavis qalasa da kisris zemo malas Soris 
(e.w. kefis punqcia). vinaidan momCivanma uari ganacxada zemoxse nebuli ga-
mokvlevebis Catarebaze, pirveli instanciis sasamarTlom germaniis sisxlis 
samarTlis saproceso kodeqsis 81a muxlis safuZvelze 1958 wlis 11 seqtem-
bris ganCinebiT daawesa gamokvlevebis ganxorcieleba q. miunxenis nevrolo-
giur klinikaSi.

tvinisa da zurgis tvinis siTxis amoReba specialuri, grZeli nemsiT war-
moadgens mniSvnelovan operaciul Carevas anu aseve _ Carevas fizikuri [jan-
mrTelobis] xelSeuxeblobis ZiriTadi uflebis sferoSi, germaniis ZiriTa-
di kanonis me-2 muxlis me-2 punqtis gagebiT. marTalia, aseTi Careva, misi 
yvelanairi wesis dacviT Catarebis SemTxvevaSi, ar aris saSiSi, magram mainc 
mosalodnelia janmrTelobis mdgomareobis cvlilebebi tkivilisa da gulis 
revis SegrZnebis saxiT. aseTi Civilebi, eqspertizis daskvnis mixedviT, sava-
raudoa zurgis tvinis punqciis aRebis SemTxvevaTa 10 procentSi; gansaku-
Trebul SemTxvevebSi ki tvinisa da zurgis tvinis siTxis amoRebam SesaZloa, 
gamoiwvios seriozuli garTulebebic...

mosamarTlem tvinisa da zurgis tvinis siTxis amoRebis Sesaxeb gadawyve-
tilebis miRebisas, iseve rogorc adamianis TavisuflebaSi saxelmwifos Care-
vis sxva SemTxvevebSi, maSinac ki unda gaiTvaliswinos Tanazomierebis prin-
cipi saSualebasa da mizanTan mimarTebiT, rodesac sazogado interesi dana-
Saulis gaxsnasTan dakavSirebiT gamomdinareobs samarTlebrivi sa xelm wifos 
gansakuTrebuli principidan, kerZod, kanonierebis principidan (germaniis 
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sisxlis samarTlis saproceso kodeqsis 152-e muxlis me-2 nawili), romlis 
safuZvelzec zogadad gamarTlebulia braldebulis Tavi suf lebaSi Careva. 
sazogadoebrivi interesi miT ufro arasakmarisi da aradamakmayofilebeli 
winapirobaa, rac ufro mZime da masStaburia Careva Ta visuflebis sferoSi. 
Sesabamisad, mizansa da saSualebas Soris Tanazo mierebis SefasebisaTvis mniS-
vnelovania imis gaTvaliswinebac, Tu ramdenad didi datvirTva aqvs im da-
naSaulebriv qmedebas, romlis gamoZiebasac emsa xureba zemoxsenebuli Care-
va. es gansakuTrebiT exeba germaniis sisxlis sa marT lis saproceso kodeqsis 
81-e da 81a muxlebiT nebadarTul seriozul saSualebebs, romelTa ganxor-
cielebac gaTvaliswinebulia braldebulis Seracxadobis sakiTxis garkve-
vis mizniT. principi kanonis iseTi gamoyenebis Sesaxeb, romlis farglebSic 
gaTvaliswinebulia ZiriTadi uflebis arsi da daniSnuleba, aseT SemTxveve-
bSi moiTxovs, rom ganzraxuli Careva iyos danaSaulis simZimis adekvaturi 
da pirdapirproporciuli, raTa ar moxdes ise, rom danaSaulis gamoZiebis 
Sedegebma metad Á daamZimos~ damnaSave, vidre _ mosalodnelma sasjelma. ma-
Sasadame, konstituciur-samarTlebrivi mosazrebebidan gamomdinare, mo-
samarTlem calkeul SemTxvevaSi kanoniT daSvebuli saSualebis gamoyenebisas 
igi unda Seamowmos gadaWarbebis akrZalvis principis TvalTaxedviT da misi 
gaTvaliswinebiT...

mocemul SemTxvevaSi saqme exeba wvrilman samoqalaqo dapirispirebas, 
romlis gamoc mosalodnelia mxolod mciredi sasjeli an sulac SesaZloa 
warmoebis Sewyvetac misi arc Tu ise maRali samarTlebrivi mniSvnelobis 
safuZvelze. xolo tvinisa da zurgis tvinis siTxis amoReba, orive SesaZlo 
sferosa da formis gaTvaliswinebiT, arc Tu ise umniSvnelo Carevaa adamia-
nis janmrTelobaSi. wvrilmani samoqalaqo dapirispirebis gamo ki bralde-
bulis mimarT misi nebis winaaRmdeg amgvari Carevis ganxorcieleba ar aris 
gamarTlebuli.

E – 52, 214

ZiriTadi uflebis (aq: germaniis ZiriTadi kanonis me-2 muxlis) gavlena aRsru-
lebis procesisagan Tavis dacvis warmoebaze germaniis samoqalaqo saproceso 
kodeqsis 765a muxlis mixedviT.

pirveli palatis 1979 wlis 3 oqtombris ganCineba

momCivani asaCivrebs Tavis mier naqiravebi binidan savaraudo gamosaxlebas 
iZulebiTi aRsrulebis gziT... igi ganmartavs, rom 1975 wlidan, sxva SemTx-
vevebTan erTad, maT Soris TviTmkvlelobis samgzis seriozuli mcdelobis 
gamo, permanentulad imyofeboda stacionarSi samkurnalod. misi azriT, de-
presiuli mdgomareoba, mimdinare mkurnalobis miuxedavad, mainc grZeldeba 
imave intensiurobiTa da simZimiT. iZulebiTi gamosaxlebis gziT binis dakar-
gvis SemTxvevaSi momCivnisagan mosalodnelia mZime fsiqikuri reaqciebi da 
sasicocxlo safrTxe...

konstituciuri saCivari dasaSvebia da dasabuTebuli. gasaCivrebuli ga-
dawyvetilebebi arRvevs germaniis ZiriTadi kanonis me-2 muxlis me-2 punqtis 
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pirveli winadadebiTa da me-2 muxlis pirveli punqtiT gaTvaliswinebul mom-
Civnis ZiriTad uflebebs. 

1. marTalia, zogadi samarTlis saqmea da upirvelesad saerTo sasamarT-
loebis gadasawyvetia, mocemulia Tu ara iZulebiTi aRsrulebis Sewyvetis an 
grZeli vadiT SeCerebis winapirobebi, magram saerTo sasa marTloebsac aqvT 
sakonstitucio samarTlisa da ZiriTad uflebaTa gavlenis gaTvaliswinebis 
valdebuleba; xolo is, Tu konkretul SemTxvevaSi ramdenad iqna gaTvaliswi-
nebuli yovelive zemoxsenebuli, unda Seamowmos federalurma sakonstitu-
cio sasa marTlom.

ZiriTad uflebaTa konstituciur-samarTlebrivi uzrunvelyofa da 
samarTlebrivi saxelmwifos principidan gamomdinare konstituciuri prin-
cipebi vrceldeba Sesabamis saproceso kanonmdeblobazec da gansakuTrebiT 
_ iZulebiTi aRsrulebis warmoebis farglebSi (ix: BVerfGE 42, 64 [73]; 46, 
325 [333]; 49, 220 [225]). aRniSnuli, upirveles yovlisa, exeba Tanazomierebis 
konstituciur-samarTlebriv princips (ix: BVerfGE 31, 215 [222]; 31, 275 [290]; 
42, 263 [295])...

im SemTxvevaSi, Tu movalisa da kreditoris urTierTsawinaaRmdego inter-
esTa urTierTSefardeba migviyvans im Sedegamde, rom konkretul SemTxvevaSi 
movalis sicocxlidan da janmrTelobidan gamomdinare interesebi, romle-
bic upirispirdeba iZulebiTi aRsrulebis warmoebas, aSkarad da arsebiTad 
gadaswonis im moTxovnilebebs, romlebsac emsaxureba saxelmwifo saaRsru-
lebo moqmedeba da RonisZieba, maSin SesaZloa, rom am Sedegis gauTvaliswi-
nebloba da saxelmwifos mier amgvari Carevis ganxorcieleba arRvevdes Ta-
nazomierebis princips da aseve _ germaniis ZiriTadi kanonis me-2 muxlis me-2 
punqtis pirveli winadadebiT gaTvaliswinebul movalis ZiriTad uflebas (ix: 
BVerfGE 44, 353 [373]; BVerfGE 51, 324).

pirvel rigSi, saaRsrulebo sasamarTloebis movaleobaa, warmoebis stru-
qturis Camoyalibebisas mimarTon yvela aucilebel zomas, raTa SeZlebisda-
gvarad gamoiricxos konstituciis darRveva saaRsrulebo RonisZiebebisa da 
moqmedebebis meSveobiT, rac SesaZloa, gulisxmobdes movalis mier SemoTava-
zebuli mtkicebulebebis zedmiwevniT ganxilvas, romlebSic miTiTebulia misi 
ZiriTadi uflebebis darRvevis safrTxeze. amasTan, gasaTvaliswinebelia is 
garemoebac, rom safrTxe, romelic seriozulad emuqreba ZiriTad uflebebs 
da gulisxmobs saxelmwifos mier maT arsebiT Selaxvas, gansakuTrebul SemTx-
vevebSi SesaZloa, miCneul iqnes ZiriTadi uflebebis darRvevis tolfasad (ix: 
BVerfGE 49, 89 [141]; BVerfGE 51, 324). saxelmwifo organoebis amocanaa, SeZle-
bisdagvarad Seamciron da SezRudon ZiriTad uflebaTa darRvevis safrTxe. am 
aspeqtiT, saaRsrulebo sasamarTloebSi warmoeba unda warimarTos aRniSnuli 
konstituciur-samarTlebrivi dacvis meqanizmis sruli gaTvaliswinebiT.

winamdebare SemTxvevaSi pirveli instanciis sasamarTlom da aseve landis 
sasamarTlom TavianTi warmoebis struqturis farglebSi saTanadod ar gaiTva-
liswines samarTlebrivi saxelmwifos principidan gamomdinare Tanazomierebis 
principisa da germaniis ZiriTadi kanonis me-2 muxlis me-2 punqtis pirveli 
winadadebiT gaTvaliswinebuli adamianis sicocxlisa da fizikuri [janmrTe-
lobis] xelSeuxeblobis konstituciur-samarTlebrivi principis moTxovnebi.
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E – 19, 342

Tanazomierebis konstituciuri principis mixedviT, germaniis sisxlis samarT-
lis saproceso kodeqsis 116-e muxlis Sesabamisi gamoyenebis safuZvelze pati-
mrobidan ganTavisufleba SesaZlebelia aseve germaniis sisxlis samarTlis sa-
proceso kodeqsis 112-e muxlis me-4 nawiliT gaTvaliswinebuli dapatimrebis 
brZanebis SemTxvevebSic.

pirveli palatis 1965 wlis 15 dekembris ganCineba

germaniis sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-4 nawili:6

Á braldebulis mimarT, romelsac bralad edeba germaniis sisxlis samarT-
lis kodeqsis 211-e, 212-e an 220a-e muxlis pirveli nawilis Á a~ qvepunqtiT 
gaTvaliswinebuli danaSaulis Cadena adamianis sicocxlis winaaRmdeg, aRmkveT 
RonisZiebad SesaZlebelia gamoyenebul iqnes patimroba im SemTxvevaSic, ro-
desac amis safuZveli ar arsebobs am muxlis me-2 da me-3 nawilebis mixedviT~.

aRsaniSnavia, rom ganivrco germaniis sisxlis samarTlis saproceso ko-
deqsis 116-e muxliT gaTvaliswinebuli patimrobisagan ganTavisuflebis Se-
mTxvevebi... ara mxolod gaqcevis saSiSroebis arsebobisas, aramed faqtebisa 
da kvalis dafarvis, aseve recidivis safrTxis arsebobis SemTxvevaSic Se-
saZlebelia dapatimrebis brZanebis aRsrulebis SeCereba, rodesac SeiZleba 
winaswari patimrobis miznis ganxorcieleba naklebad xelmyofi da mkacri 
saSualebis gamoyenebiT. germaniis sisxlis samarTlis saproceso kodeqsis 
116-e muxlSi ar aris moxseniebuli germaniis sisxlis samarTlis saproceso 
kodeqsis 112-e muxlis me-4 nawili. 

Sesabamisad, sakiTxi, aris Tu ara SesaZlebeli dapatimrebis brZanebis aR-
srulebis SeCereba im SemTxvevaSic, rodesac igi gamoica mxolod germaniis 
sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-4 nawilze dayrdno-
biT, sadavoa, rogorc samarTlebrivi literaturis, aseve _ landis umaRlesi 
sasamarTloebis praqtikis farglebSic.

momCivani, 76 wlis pensioneri, admirali braldebulia mkvlelobisaTvis. 
mas brali edeba imaSi, rom 1944 wels, germaniis saelCos samxedro-sazRvao 
ataSed tokioSi yofnisas, gasca brZaneba, romlis mixedviTac winaswar pa-
timrobaSi myofi pirebi, romlebic brainderebiT gadahyavdaT germaniaSi, 
Sesabamisi safrTxis warmoSobis SemTxvevaSi CasaZirad gaewiraT. germaniis 
sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-4 nawilze dayrdno-
biT hamburgis landis sasamarTlos mier 1965 wlis 9 agvistos gamocemuli 
dapatimrebis brZanebis safuZvelze momCivani 1965 wlis 11 agvistos daapa-
timres...

momCivani acxadebs, rom man xuTi wlis ganmavlobaSi icoda mis winaaRm-
deg mimdinare gamoZiebis Sesaxeb, rasac yovelTvis yovelmxiv xels uwyobda. 
igi sazogadoebaSi sargeblobs didi pativiscemiT da mzad iyo, Seesrulebina 
sasamarTlos yvela miTiTeba, romelsac aucileblad gaiTvaliswinebda pati-
mrobis Tavidan asacileblad.

6 germaniis aqtualuri sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-3 nawili.
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sakonstitucio saCivari dasabuTebulia.
1. winaswari patimrobis samarTlebrivi institutis farglebSi TvalsaCino 

xdeba garkveuli winaaRmdegoba germaniis ZiriTadi kanonis me-2 muxlis me-2 
punqtiTa da 104-e muxliT uzrunvelyofil calkeuli piris piradi Tavisu-
flebis uflebasa da warmatebuli, Sedegiani sisxlis-samarTlebrivi devnis 
moTxovnebs Soris. sisxlis samarTlis sagamoZiebo organoebisaTvis savarau-
do damnaSavis mimarT gamamtyunebeli ganaCenis gamotanamde misi dapatimre-
bis upirobo akrZalvis SemTxvevaSi xSirad SeuZlebeli iqneboda mZime dana-
Saulebrivi qmedebebis swrafi da samarTliani dasja da maTze adekvaturi 
reagireba. meore mxriv ki, adamianisaTvis pirovnuli Tavisuflebis aRkveTa 
misi sapatimro dawesebulebaSi moTavsebis gziT warmoadgens iseT uaryofiT 
RonisZiebas, romelic samarTlebriv saxelmwifoSi SeiZleba gamoyenebul iq-
nes mxolod im piris mimarT, romlis winaaRmdegac arsebobs kanonier ZalaSi 
Sesuli gamamtyunebeli sasamarTlo ganaCeni, mis mier kanoniT dasjadi qme-
debis Cadenis gamo. aRniSnuli RonisZiebis gaTvaliswineba im piris mimarT, 
romelic jer kidev mxolod eWvmitanilia danaSaulis CadenaSi, dasaSvebia 
mxolod mkacrad SezRudul gamonaklis SemTxvevebSi. aRniSnuli gamomdina-
reobs aseve zogadi udanaSaulobis prezumfciidan, romelic braldebulis 
mimarT safuZvliani eWvis arsebobis SemTxvevebSic gamoricxavs sasjelis da-
kisrebamde mis mimarT iseTi zomis miRebas, romelic utoldeba Tavisufle-
bis aRkveTas. Tumca, aRniSnuli udanaSaulobis prezumfcia ar aris sityva-
sityviT damkvidrebuli germaniis ZiriTad kanonSi, magram gamomdinareobs 
samarTlebrivi saxelmwifos zogadi principebidan da adamianis uflebaTa 
evropuli konvenciis me-6 muxlis me-2 nawilis safuZvelze gaTvaliswinebu-
lia germaniis federaciuli respublikis pozitiur samarTalSi.

samarTlebrivi saxelmwifosaTvis Tanabari mniSvnelobis mqone principebs 
Soris arsebuli konfliqtis saTanado mogvareba SesaZlebelia mxolod im 
SemTxvevaSi, rodesac sisxlissamarTlebrivi devnis mosazrebebidan da inte-
resebidan gamomdinare aucileblad da mizanSewonilad miCneul Tavisufle-
bis SezRudvebs, rogorc sapirispiro polusi, mudmivad upirispirdeba jer 
kidev aramsjavrdebuli braldebuli piris Tavisuflebis moTxovnis ufleba. 
es ki imas niSnavs, rom winaswari patimroba, misi gaTvaliswinebisa da ganxor-
cielebis kuTxiT, unda Seesabamebodes Tanazomierebis princips; Tavisufle-
baSi Careva misaRebia mxolod im SemTxvevaSi, rodesac, erTi mxriv, arsebobs 
safuZvliani da konkretuli eWvi eWvmitanilis udanaSaulobasTan dakavSire-
biT, xolo, meore mxriv, sazogadoebriobis legitimuri moTxovna danaSaulis 
swrafad da srulyofilad gamovlenasa da damnaSavis dasjasTan dakavSirebiT 
ver iqneba uzrunvelyofili sxva saSualebebiT da saWiroebs eWvmitanilis 
dapatimrebas. zogadad gamoiricxeba sxva miznebis ganxorcieleba winaswari 
patimrobis saSualebiT, kerZod, aRniSnuli institutiT sasjelis formis mi-
xedviT ar SeiZleba ganxorcieldes samarTlebrivi sikeTis dacva, romelsac 
unda emsaxurebodes materialuri sisxlis samarTali.

2. ...
germaniis federaciul respublikaSi Tanazomierebis principi konsti-

tuciur-samarTlebrivi rangisaa. igi gamomdinareobs samarTlebrivi saxel-
mwifos principidan da SeiZleba iTqvas _ TviT ZiriTad uflebaTa zogadi 
arsidan, romlebic, rogorc moqalaqis Tavisuflebis moTxovnis uflebis 
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gamoxatuleba saxelmwifos mimarT, SeiZleba SeizRudos mxolod imdenad, 
ramdenadac es aucilebeli da gardauvalia sazogado interesebis dasaca-
vad. pirovnuli Tavisuflebis ZiriTadi uflebis SemTxvevaSi aRniSnuli aseve 
gamomdinareobs im gansakuTrebuli mniSvnelobidan, romliTac sargeblobs 
swored es ZiriTadi ufleba, rogorc moqalaqis zogadi samarTlebrivi sta-
tusisa da ganviTarebis SesaZleblobebis fundamenti da romelsac ZiriTa-
di kanoni aRiarebs imiT, rom me-2 muxlis me-2 punqtSi piris Tavisuflebas 
aniWebs Á xelSeuxeblobas~...

3. mosamarTlem masze daqvemdebarebuli urTierTSefardebisas yovelTvis 
unda gaiTvaliswinos, rom winaswari patimrobis umTavresi mizani da gama-
marTlebeli safuZvelia sisxlis samarTlis saqmis saTanadod mowesrigebuli 
warmoebisa da Semdgomi sasjelaRsrulebis uzrunvelyofa; Tu es samarTle-
brivi instituti aRar aris saWiro erT-erTi zemoT aRniSnuli miznis Ses-
rulebisaTvis mainc, maSin misi gaTvaliswineba, ZalaSi datoveba an ganxor-
cieleba araTanazomieri da, zogadad, dauSvebelia. Ggaqcevis, faqtebisa da 
kvalis dafarvis winapirobebi (germaniis sisxlis samarTlis saproceso ko-
deqsis 112-e muxlis me-2 nawili) aSkarad emsaxureba zemoT aRniSnul mizans. 
germaniis sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-3 nawiliT 
gaTvaliswinebuli patimrobis safuZveli, kerZod, recidivis saSiSroeba, mar-
Talia, garkveulwilad scdeba am miznis farglebs, vinaidan igi iTvaliswine-
bs sazogadoebis dacvas SesaZlo, samomavlo danaSaulebisagan anu sakmarisad 
miiCnevs prevenciul aspeqts piris winaswari dapatimrebisTvis, magram ga-
marTlebulia imiT, rom aq saqme exeba mosaxleobis gansakuTrebulad daucve-
li nawilis dacvas savaraudo mZime danaSaulisagan; aseve ufro mizanSewoni-
lia aRniSnuli dacvis daqvemdebareba jer kidev wina danaSauliT dakavebuli 
sisxlis samarTlis sagamoZiebo organoebisa da sasamarTlosaTvis, vidre _ 
policiisaTvis.

zemoT miTiTebulisagan gansxvavebiT, germaniis sisxlis samarTlis sa-
proceso kodeqsis 112-e muxlis axali me-4 nawili unda aRZravdes eWvs, Tu 
igi ise ganimarteba, rom am normiT gaTvaliswinebul danaSaulTan daka-
vSirebiT arsebuli safuZvliani eWvis arsebobis SemTxvevaSi avtomaturad, 
anu yvelanairi damatebiTi winapirobebis Semowmebis gareSe, SesaZlebelia 
winaswari patimrobis Sefardeba. am normis aseTi ganmarteba ar iqneboda 
germaniis ZiriTadi kanonis Sesabamisi. Tanazomierebis principi moiTxovs, 
rom mosamarTle germaniis sisxlis samarTlis saproceso kodeqsis 112-e 
muxlis me-4 nawilis gamoyenebisas gamudmebiT unda iTvaliswinebdes wi-
naswari patimrobis miznebs. verc mxolod sicocxlis winaaRmdeg Cadenili 
danaSaulis simZime da verc (jer kidev daudgeneli) braleulobis simZi-
me ver gaamarTlebs braldebulis dapatimrebas. aseve ar aris sakmari-
si mosaxleobis met-naklebad dasabuTebuli da savaraudo aRelvebisagan 
dacva, romlis mixedviTac, sazogadoeba ver aitans, rodesac Á mkvleli~ 
dausjelia. aqac savaldebuloa iseTi garemoebebis arseboba, romelTa Se-
sabamisadac dasabuTdeba, rom Tu braldebuls ar daapatimreben, maSin 
safrTxe daemuqreba danaSaulis droul gamovlenasa da dasjas. SesaZle-
belia konkretul SemTxvevaSi sakmarisi iyos arsebuli garemoebebidan ga-
momdinare gaqcevis, faqtebisa da kvalis dafarvis saSiSroebaze miTiTeba, 
romelic ver dasabuTdeba Á Sesabamisi faqtebiT”. aseve SesaZlebelia, rom 
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winaswari patimrobis SefardebisaTvis sakmarisi iyos seriozuli safrTxe 
braldebulis mier msgavsi danaSaulis ganmeorebiT CadenasTan dakavSire-
biT. germaniis sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-4 
nawili mWidrod unda iyos dakavSirebuli imave muxlis me-2 nawilTan. am 
SemTxvevaSi igi gamarTldeba imiT, rom me-4 nawilSi, aRniSnuli danaSau-
lebis simZimis gaTvaliswinebiT, ufro unda Semsubuqdes imave muxlis me-2 
nawiliT gaTvaliswinebuli patimrobis safuZvlebis mkacri winapirobebi, 
raTa gamoiricxos saSiSi damnaSaveebis mimalvisa da amiT sasjelisaTvis 
Tavis aridebis safrTxe. 

4. Tanazomierebis principis gansakuTrebul formas warmoadgens ger-
maniis sisxlis samarTlis saproceso kodeqsis 116-e muxli. igi avalde-
bulebs mosamarTles, rom gaqcevis, faqtebisa da kvalis dafarvis da 
recidivis saSiSroebis safuZvelze yoveli dapatimrebisas Seamowmos, xom 
ar aris SesaZlebeli winaswari patimrobis miznis ganxorcieleba Tavi-
suflebis naklebad SemzRudveli saSualebebis gamoyenebiT. Tu es asea, 
maSin unda Sewydes winaswari patimrobis aRsruleba. Tanazomierebis 
principis zogad mniSvnelobasTan dakavSirebiT, zemoT aRniSnuli gan-
martebebis mixedviT, dapatimrebisagan Tavis Sekaveba SesaZlebeli unda 
iyos im SemTxvevaSic, rodesac dapatimrebis brZaneba efuZneba germaniis 
sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-4 nawils. arc 
germaniis sisxlis samarTlis saproceso kodeqsis me-12 muxlis formu-
lireba da arc normis daniSnuleba sicocxlis winaaRmdeg Cadenili da-
naSaulis SemTxvevaSic ar krZalavs dapatimrebis brZanebis dayrdnobas 
germaniis sisxlis samarTlis saproceso kodeqsis 112-e muxlis me-2 an 
me-3 nawilze. es iqneboda araTanabari Sedegi da aseve Seusabamo Tanazo-
mierebis principTan, rodesac germaniis sisxlis samarTlis saproceso 
kodeqsis 112-e muxlis me-2 nawilis gagebiT gaqcevis, faqtebisa da kva-
lis dafarvis safrTxis arsebobisas SesaZlebelia, rom, danaSaulis si-
mZimis miuxedavad, braldebulis mimarT, germaniis sisxlis samarTlis 
saproceso kodeqsis 116-e muxlis mixedviT, ar iqnes gaTvaliswinebuli 
winaswari patimroba, xolo, meore mxriv, gaqcevis, faqtebisa da kvalis 
dafarvis mciredi safrTxis arsebobisas mis mimarT ar iqnes ganxiluli 
sxva, naklebad mkacri RonisZiebebis gamoyenebis sakiTxi, romlebic aseve 
gamarTlebulia sisxlis samarTlis saqmis warmoebis miznebiT. im SemTx-
vevaSi, Tu dapatimrebis brZanebis gauqmeba safrTxes Seuqmnida sisxlis 
samarTlis warmoebis ganxorcielebas, magram, miuxedavad amisa, SesaZle-
beli da sakmarisi iqneboda winaswari patimrobis SeCereba garkveuli 
valdebulebebis gaTvaliswinebis xarjze, mosamarTle ar unda iyos iZu-
lebuli, daawesos winaswari patimrobis gagrZeleba.

E – 20, 45

winaswari patimroba, romelic aRemateba 5 wels, arakonstituciuria, rodesac 
misi xangrZlivoba ganpirobebulia iseTi gaWianurebiT, romlis Tavidan acile-
bac iyo SesaZlebeli 



50

pirveli palatis 1966 wlis 3 maisis ganCineba
- 1 BvR 58/66 -

winaswari patimrobis samarTlebrivi institutis farglebSi TvalsaCino 
xdeba garkveuli winaaRmdegoba germaniis ZiriTadi kanonis me-2 muxlis me-2 
punqtiTa da 104-e muxliT uzrunvelyofil calkeuli piris piradi Tavisu-
flebis uflebasa da warmatebuli, Sedegiani sisxlissamarTlebrivi devnis 
moTxovnebs Soris. samarTlebrivi saxelmwifosaTvis am Tanabari mniSvnelo-
bis mqone principebs Soris arsebuli konfliqtis saTanado mogvareba Sesa-
Zlebelia mxolod im SemTxvevaSi, rodesac sisxlis samarT lebrivi devnis mo-
sazrebebidan da interesebidan gamomdinare aucileblad da mizanSewonilad 
miCneul Tavisuflebis SezRudvebs, rogorc sapirispiro polusi, mudmivad 
upirispirdeba jer kidev aramsjavrdebuli braldebuli piris Tavisuflebis 
moTxovnis ufleba. es ki imas niSnavs, rom TavisuflebaSi Careva misaRebia 
mxolod im SemTxvevaSi, rodesac sazogadoebriobis legitimuri moTxovna _ 
danaSaulis swrafad da srulyofilad gamovlenasa da damnaSavis dasjasTan 
dakavSirebiT _ ver iqneba uzrunvelyofili sxva saSualebebiT da saWiroebs 
eWvmitanilis dapatimrebas (ix: BVerfGE 19, 342 [347]7)...

2. Tanazomierebis aRniSnuli principi, romelic konstituciur-samarTle-
brivi rangisaa winaswari patimrobis SemTxvevebSi, mniSvnelovania ara mxolod 
misi gaTvaliswinebis, aramed aseve _ misi xangrZlivobis periodSi. gansaku-
TrebiT arsebiTia, rom winaswari patimrobis xangrZlivoba ar iyos Seusaba-
mo savaraudod mosalodneli sasjelis xangrZlivobasTan. Tumca, miuxedavad 
mosalodneli sasjelisa, Tanazomierebis principi garkveul zRvars uwesebs 
winaswari patimrobis instituts. aRniSnuls Seesabameba germaniis sisxlis 
samarTlis saproceso kodeqsis 121-e muxli, vinaidan igi iTvaliswinebs, rom 
winaswari patimrobis aRsrulebis vada imave danaSaulis saqmeze sasamarTlo 
ganCinebis gamotanamde ar SeiZleba aRematebodes 6 Tves, garda iseTi SemTx-
vevebisa, rodesac gamoZiebis gansakuTrebuli sirTuleebisa Tu masStaburo-
bis an sxva raime mniSvnelovani mizezis gamo, SeuZlebelia ganaCenis drouli 
gamotana da, Sesabamisad, gamarTlebulia winaswari patimrobis gagrZeleba. 
maSasadame, aRniSnuli norma gamonaklisebs uSvebs mxolod SezRudul far-
glebSi; amasTan, normis formulirebisa da misi warmoSobis istoriis mixed-
viT, germaniis sisxlis samarTlis saproceso kodeqsis 121-e muxlis pirveli 
nawiliT gaTvaliswinebuli gansakuTrebuli gamonaklisi garemoebebi viwrod 
unda ganimartos. is, Tu ra mniSvneloba miakuTvna kanonmdebelma winaswari 
patimrobis gagrZelebas 6 Tveze meti vadiT, gamomdinareobs aseve iqidan, 
rom man am gadawyvetilebis miReba gadaabara landis umaRles sasamarTlos 
(ix: BGH NJW – germaniis uzenaesi federaluri sasamarTlo, axali iuridiu-
li yovelkvireuli Jurnali, 1966. gv. 924).

sakiTxi, kerZod, awesebs Tu ara ZiriTadi kanoni, rogorc amas mom-
Civani acxadebs, winaswari patimrobisaTvis absolutur zRvars, romlis 
mixedviTac garkveuli kalendaruli vadis gasvlis Semdeg akrZalulia wi-
naswari patimrobis gagrZeleba, mocemul SemTxvevaSi ar saWiroebs ganxil-
va-gadawyvetas. yovel SemTxvevaSi, winaswari patimrobis gagrZeleba iseTi 

7 ix: wina gadawyvetileba (E-19, 342).
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xangrZlivobiT, romelic zedmetad uCveulod aWarbebs germaniis sisxlis 
samarTlis saproceso kodeqsis 121-e muxlis pirveli nawiliT gaTvaliswi-
nebul vadas, maSin ewinaaRmdegeba germaniis ZiriTadi kanonis me-2 muxlis 
me-2 punqts, rodesac gadaWarbeba gamowveulia sisxlis samarTlis orga-
noebisa da sasamarTloebis mxridan im SesaZlo da mosalodneli zomebis 
gautareblobiT, romelTa ganxorcielebac saWiro iyo Sesabamisi sagamo-
Ziebo RonisZiebebis droulad dasrulebisaTvis. sisxlis samarTlis saqmis 
saTanado doneze warmoebisa da Semdgomi sasjelaRsrulebis uzrunvel-
sayofad winaswari patimroba veRar iqneba miCneuli aucileblad, rodes-
ac misi xangrZlivoba gamowveulia gamoZiebis iseTi gaWianurebiT, romlis 
Tavidan acilebac iyo SesaZlebeli.

mocemul SemTxvevaSi momCivnis winaaRmdeg gamoZieba Catarda zemoT aRniS-
nuli gaWianurebis gareSe. 

germaniis ZiriTadi kanonis  
me-3 muxlTan dakavSirebiT:

a) germaniis ZiriTadi kanonis me-3 muxlis pirveli punqti:

E – 26, 302

meore palatis 1969 wlis 9 ivlisis ganCineba
- 2 BvL 20/65 -

saSemosavlo gadasaxadis Sesaxeb 1961 wlis 15 agvistos kanonis (germaniis 
federaluri sakanonmdeblo macne, I gv. 1254) 23-e muxlis pirveli punqtis 
konstituciur SemowmebasTan dakavSirebiT warmodgenilia Stutgartis fi-
nansuri sasamarTlos 1965 wlis 23 noembris ganCineba (I 952/63).

kanonmdeblisaTvis savaldebuloa sagadasaxado Tanasworobis principi, 
romelic gamomdinareobs germaniis ZiriTadi kanonis me-3 muxlis pirveli 
punqtidan (ix: BVerfGE 13, 181 [202]). aRniSnuli ZiriTadi uflebis normis 
gamoyeneba dafuZnebulia cxovrebiseuli garemoebebis urTierTSedare-
baze, romlebic Tanabaria mxolod calkeuli da ara _ yvela elementis 
mimarT. is, Tu mosawesrigebeli cxovrebiseuli garemoebebis romeli ele-
mentebia arsebiTi, unda gadawyvitos kanonmdebelma (BVerfGE). sagadasaxa-
do wyaroebis moZiebisas kanonmdebels aqvs moqmedebis farTo asparezi, 
romelic mTavrdeba iq, sadac mowesrigebuli sakiTxebisadmi Tanaswori an 
uTanasworo midgoma Seusabamoa samarTlianobis principze orientirebul 
midgomasTan anu sadac ar arsebobs Tanasworobis an uTanasworobis lo-
gikuri safuZveli. federaluri sakonstitucio sasamarTlos mier gada-
mowmebas eqvemdebareba mxolod sakanonmdeblo Tavisuflebis gare zRvris 
dacva (TviTnebobis akrZalva) da ara im sakiTxebis ganxilva, ipova Tu 
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ara kanonmdebelma konkretul SemTxvevaSi yvelaze mizanSewonili, yvelaze 
gonivruli da yvelaze samarTliani gamosavali.

E – 10, 234

amnistiis garemoebaTa konstituciur gamijvnasTan dakavSirebiT

pirveli palatis 1959 wlis 15 dekembris ganCineba
- 1 BvL 10/55 -

kanonmdebeli amnistiis Sesaxeb kanonis gamocemisas, germaniis ZiriTadi 
kanonis me-3 muxlis pirveli punqtis mixedviT, ar aris valdebuli, amnistia 
erTnairad gaiTvaliswinos yvela danaSaulebrivi qmedebisaTvis. mas mxo-
lod ara aqvs ufleba, calkeuli deliqturi saxeobebis mimarT mTlianad 
gamoricxos amnistia, aramed garkveuli garemoebebi aseve unda dauqvemde-
baros gansakuTrebul gamonaklis debulebebs. is, Tu ra deliqtebis Se-
mTxvevaSia gansakuTrebiT didi, sayovelTao interesi neitralizaciasTan 
dakavSirebiT, kanonmdebelma TviTon unda gadawyvitos. aseve mis mixedu-
lebazea damokidebuli, Tu ra masStabiT gaiTvaliswinebs amnistias aseTi 
danaSaulisaTvis. federaluri sakonstitucio sasamarTlo ver Seamowmebs 
amnistiis Sesaxeb kanons im kuTxiT, aris Tu ara masSi gaTvaliswinebuli de-
bulebebi aucilebeli an mizanSewonili; sasamarTlos SeuZlia mxolod imis 
dadgena, gadaaWarba Tu ara kanonmdebelma misTvis mikuTvnebuli farTo 
asparezis farglebs. 

amnistiis Sesaxeb kanonis SemTxvevaSi mxolod maSin gvaqvs saqme zogadi Ta-
nasworobis uflebis darRvevasTan, rodesac aSkaraa, rom kanonmdeblis mier 
gamocemuli gansakuTrebuli debuleba ar aris orientirebuli Tanasworobis 
ideaze; anu, rodesac maTTan dakavSirebiT ver moiZebneba gonivruli mosa-
zrebebi, romlebic gamomdinareobs TviTon sakiTxis bunebidan an sxvagvarad 
mainc miiCneva logikurad. 

E – 9, 338

pirveli palatis 1959 wlis 16 ivnisis ganCineba
- 1 BvR 71/57 -

bebiaqalis sakonstitucio saCivarTan dakavSirebiT... federaluri admi-
nistraciuli sasamarTlos 1956 wlis 22 noembris gadawyvetilebis winaaRmdeg

1956 – I C 198. 54 -.

sarezolucio nawili:
sakonstitucio saCivari ar dakmayofildes.
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safuZvlebi:

mas Semdeg, rac momCivans 1951 wlis 12 Tebervals Seusrulda 71 weli, 
mas aekrZala bebiaqalad muSaobis gagrZeleba, darRvevis dasjadobaze mi-
TiTebiT...

momCivani ganmartavs:
dairRva germaniis ZiriTadi kanonis me-3 muxlis pirveli punqti, vinai-

dan igive faqtobrivi elementi, kerZod, mSobiarobis miReba, sxvagvarad aris 
mowesrigebuli eqimebisaTvis. maTTvis, yovelgvari logikuri mizezis arse-
bobis gareSe, ar aris gaTvaliswinebuli asakobrivi zRvari. Tu ivaraudeba, 
rom 70 wlis asakSi sagrZnoblad iklebs adamianis fizikuri da gonebrivi 
SesaZleblobebi, maSin asakobrivi SezRudva gansakuTrebiT eqimebze unda vr-
celdebodes, vinaidan, marTalia, mSobiarobis normaluri mimdinareobisas 
eqimisa da bebiaqalis saqmianoba ar gansxvavdeba erTmaneTisagan, magram gar-
Tulebebis SemTxvevebSi swored eqimi iwyebs moqmedebas, ris gamoc mas bevrad 
didi pasuxismgebloba akisria. federaluri administraciuli sasamarTlos 
mosazrebisagan gansxvavebiT, momCivani miiCnevs, rom eqimisa da bebiaqalis 
saqmianoba, romelic moicavs mSobiarobis miRebas, erTmaneTisagan ar gan-
sxvavdeba mxolod im safuZvliT, rom eqims amisaTvis sxva ganaTleba aqvs 
miRebuli, vinaidan mas aranairi gavlena ara aqvs eqimis fizikur da gonebriv 
SesaZleblobebze...

im SemTxvevaSi, rodesac asakobrivi zRvari moicavs mTel profesiul saq-
mianobas da ukve amiT exeba mTlianad profesiis struqturas, SeiZleba aseve 
calkeuli profesiis mTliani suraTis gaTvaliswinebac. es miT ufro marTe-
bulia, rac ufro Rrmad da gadamwyvetad imoqmedebda erTi profesiis far-
glebSi moqmedi norma meore profesiis struqturaze, vinaidan es struqtu-
rebi socialurad da samarTlebrivad Zalian gansxvavdeba erTmaneTisagan. im 
SemTxvevaSi, Tu mxolod amgvari „xelgaSlili“ da farTo ganxilvis Sedegad 
dadgindeba Tanasworobis valdebuleba, maSin kanonmdeblis mxridan Tanaswo-
robis principis darRvevad CaiTvleba is, rom man erTi da igive sakiTxi erTi 
profesiis SemTxvevaSi sxvagvarad moawesriga, xolo meoresTan mimarTebiT ki 
– sxvagvarad. Tumca, zogadad, imdenad Zlieria diferencirebuli midgomis 
konstituciurobis prezumfcia, rom mcdaria Tavdapirvelad calkeuli Se-
mTxvevebis farglebSi „msgavsebebis“ ganxilviT dawyeba, raTa Semdeg Semowm-
des, miuxedavad am „msgavsebisa“, aris Tu ara mTlianobaSi sakiTxebi erTma-
neTisagan imdenad gansxvavebuli, rom amiT gamarTlebuli iyos kanonmdeblis 
araTanaswori midgoma.

swored aseTi viTarebaa mocemul SemTxvevaSi. eqimis garda, mkurnalobas-
Tan dakavSirebuli sxva profesiebi gamoiricxeba bebiaqalis profesiasTan 
SedarebisaTvis. marTalia, eqimisa da bebiaqalis profesia, orive „Tavisufa-
li profesiaa“, magram safuZvlianad gansxvavdeba maTi struqturebi. eqimis 
profesia, rogorc Tavisufali profesia, viTardeboda didi xnis ganmavlo-
baSi; misi profesiuli statusi dResac ganpirobebulia am ganviTarebiT. mas 
axasiaTebs sakuTari pasuxismgeblobisa da riskis gansakuTrebuli masStabi 
rogorc ekonomikuri TvalsazrisiT, aseve TviT profesiuli movaleobis Ses-
rulebis drosac. miuxedavad imisa, rom aRniSnuli struqturis calkeul 
safuZvlebs, rogoricaa, magaliTad, gansakuTrebuli akademiuri ganaTlebis 
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sazogadoebrivi Sefaseba, SesaZloa, aRar hqondes uwindeburi mniSvnelo-
ba, magram TviTon profesiis statussa da xasiaTs cvlileba ar ganucdia. 
asakobrivi zRvris daweseba SeuZlebeli iqneboda asakobrivi uzrunvelyo-
fis gaTvaliswinebis gareSe. es gavlenas moaxdenda mTlianad profesiaze da 
Secvlida mis struqturas.

zemoT aRniSnulisagan arsebiTad gansxvavdeba bebiaqalis profesia: igi 
SedarebiT cota xnis win gamoeyo rewvis samarTals da Camoyalibda „Tavisu-
fal“ profesiad, romlis farglebSic Tavidanve naTeli da gacxadebuli iyo 
asakobrivi zRvris gaTvaliswinebis ganzraxva. amasTan, kanoniT aris Semci-
rebuli ekonomikuri riski rogorc profesiuli saqmianobis periodisaTvis, 
aseve _ misi uunarobis SemTxvevaSic. profesiis Sesruleba-ganxorcieleba 
eqvemdebareba mkacr reglamentacias, romelic zustad gansazRvravs bebia-
qalis saqmianobas: samuSao ganawesi awesrigebs samuSao principebs da aval-
debulebs bebiaqals, samsaxurebrivi qmedebisas detalurad da zedmiwevniT 
gaiTvaliswinos Tavisi profesiis saxelmZRvanelo miTiTebani. regularuli 
gamocdebisa da savaldebulo kvalifikaciis asamaRlebel RonisZiebebSi mo-
nawileobis gziT mowmdeba da Rrmavdeba bebiaqalis codna. mTlianobaSi Sei-
Zleba iTqvas, rom aRniSnuli profesiis warmomadgenlebze vrceldeba mudmi-
vi zedamxedveloba da kontroli, romelic moicavs ara mxolod maTi profe-
siuli movaleobis uSualo ganxorcielebas.

yovelive es mxolod gradaciiT ar gansxvavdeba eqimis profesiisagan. be-
biaqalis profesiis mTliani struqturisaTvis damaxasiaTebeli da homoge-
nuri asakobrivi zRvari, romelic calkeul bebiaqals uwesebs, Tu rodis 
aRar aris damakmayofilebeli da sakmarisi misi profesiuli SesaZleblobebi, 
struqturulad ucxoa eqimis profesiisaTvis. am profesias ufro Seesabameba 
konkretul SemTxvevebSi profesiuli SesaZleblobebisa da unaris CamorTme-
va konkretuli pirebisaTvis, rasac mohyveba Sesabamisi Sedegebi.

b) germaniis ZiriTadi kanonis me-3 muxlis me-2 punqti:

E – 48, 327

germaniis ZiriTadi kanonis me-3 muxlis me-2 punqts ewinaaRmdegeba is garemoeba, 
rom yvela wyvils, romelmac iqorwina 1953 wlis pirveli aprilidan 1976 wlis 
30 ivnisamde, ekrZaleba (qali) meuRlis qaliSvilobis gvaris miReba qorwinebis 
gvaris saxiT.

pirveli palatis 1978 wlis 31 maisis ganCineba
- BvR 683/77 -

(1896 wlis 18 agvistos) germaniis samoqalaqo kodeqsis 1355-e muxlis mixe-
dviT, qorwinebisas qali iRebda qmris gvars.

mas Semdeg, rac germaniis federalurma sakonstitucio sasamarTlom 1953 
wlis 18 dekembers Tavisi gadawyvetilebiT daadgina, rom germaniis ZiriTadi 
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kanonis me-3 muxlis me-2 punqti aris moqmedi kanoni da rom ZiriTadi kanonis 
117-e muxlis Tanaxmad, saojaxo da qorwinebis samarTlis yvela Seusabamo 
sawinaaRmdego norma Zaladakargulad cxaddeba 1953 wlis 31 martis Semdeg 
(ix: BVerfGE 3, 225 [239]), kanonmdebelma am periodamde moqmedi germaniis sa-
moqalaqo kodeqsis 1355-e muxli Secvala Tanasworobis Sesaxeb 1957 wlis 18 
ivnisis kanoniT (federaluri sakanonmdeblo macne I, gv. 609), ris Sedegadac 
qalebma miiRes ufleba, qorwinebis gvarisaTvis daerToT maTi qaliSvilobis 
gvari (germaniis samoqalaqo kodeqsis 1355-e muxlis me-2 winadadeba). ucvle-
li darCa is, rom qorwinebisa da ojaxis gvari modioda mamakacisagan (germa-
niis samoqalaqo kodeqsis 1355-e muxlis pirveli winadadeba).

1. germaniis samoqalaqo kodeqsis 1355-e muxlis pirveli winadadebis Zve-
li redaqcia ar Seesabameboda germaniis ZiriTadi kanonis me-3 muxlis me-2 
punqts. is norma, romlis mixedviTac qorwinebisa da ojaxis gvari SeiZle-
boda yofiliyo mxolod mamakacis gvari, gamoricxavda qalis qaliSvilobis 
gvaris gaTvaliswinebas qorwinebisa da ojaxis gvarad. rogorc ukve aRniSna, 
mxolod mamakacisagan Á modioda~ ojaxis gvari. amiT qorwinebisa da ojaxis 
gvaris sakiTxs awesrigebda kanoni, romelic yovelive amas mxolod meu-
Rlis sqess ukavSirebda. aRniSnuli normiT irRveoda germaniis ZiriTadi 
kanonis me-3 muxlis me-2 punqtiT gaTvaliswinebuli qalis ZiriTadi ufle-
ba. qalis amgvari diskriminacia ver aRmoifxvra misi qaliSvilobis gvaris 
saojaxo gvarze darTvis SesaZleblobis gaTvaliswinebiT. maSin, rodesac 
mamakaci arc uflebamosili da arc valdebuli iyo, rom qorwineba raime 
formiT aesaxa Tavis gvarSi, qalis gvari qorwinebis Sedegad aucileblad 
icvleboda. gansakuTrebiT aSkara iyo qalis mimarT uTanasworo mopyroba 
qorwinebaSi dabadebuli Svilebis gvaris gansazRvrisas, vinaidan germaniis 
samoqalaqo kodeqsis 1616-e muxlis mixedviT, maT unda mieRoT mxolod da 
mxolod mamis gvari.

2. germaniis samoqalaqo kodeqsis 1355-e muxlis Zveli redaqciis pirveli 
winadadebiT gaTvaliswinebuli uTanasworoba meuRleebs Soris verc biolo-
giuri Tu funqciuri urTierTsxvaobiT iqneba gamarTlebuli. arc ojaxis 
wevrTa Tanasworoba da erTianoba irRveva, rodesac ojaxisa da qorwinebis 
gvari ar emTxveva mamakacisas. ar arsebobs iseTi arsebiTi gansxvavebebi qalsa 
da mamakacs Soris, romelTa safuZvelzec saval debulo iqneboda germaniis 
samoqalaqo kodeqsis 1355-e muxlis Zveli redaqciis pirvel winadadebaSi Ca-
moyalibebuli normebis gaTvalis wineba (ix: BVerfGE 10, 59 [8]; 15, 337 [343]; 21, 
329 [343]; 31, 1 [4]; 39, 169 [185]).

is mosazreba, rom ojaxis erTianoba da erTsulovneba gamoixateboda mamaka-
cis gvariT, warsulSi sasamarTlo praqtikaSi dasabuTebuli iyo imiT, rom ma-
makaci warmoadgenda ojaxs mis farglebs gareT, xolo mis farglebSi asrulebda 
iseT movaleobebsa da amocanebs, romlebic sru liad gansxvavdeboda qalis mova-
leobebisagan... ojaxis warmodgena mxo lod mamakacis mier maSinac miiCneva mar-
Tebulad, rodesac marto igi eweva profesiul saqmianobas, xolo qali zrunavs 
bavSvebis aRzrdasa da ojaxis meurneobaze, rom araferi iTqvas iseT ojaxebze, 
sadac orive meuRle muSaobs. qalis samuSao procesSi ufro aqtiurad CarTvam 
TandaTanobiT Secvala tradiciuli mosazrebebi, rom ojaxur movaleo baTa bu-
nebriv gadanawilebas ewinaaRmdegeba is garemoeba, rom qali dasaqmebulia ojaxs 
gareT da ar Semoifargleba bavSvebsa da ojaxze zrunviT. 
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3. Tanasworobis principi mocemul SemTxvevebSi arc sxva konstituciuri 
principiT izRudeba (ix: BVerfGE 10, 59 [80]).

aRniSnuli mocemuli iqneboda im SemTxvevaSi, germaniis ZiriTadi kanonis 
me-6 muxlis pirveli punqti rom moiTxovdes ojaxis erTianobis niSnisa da 
maCveneblis SenarCunebas, ise, rogorc es gaTvaliswinebuli iyo germaniis sa-
moqalaqo kodeqsis 1355-e muxlis pirveli winadadebiT ojaxisa da qorwinebis 
gvarTan dakavSirebiT. magram germaniis ZiriTadi kanonis me-6 muxlis pir-
veli punqti ar moicavs TaobaTa didi ojaxebis dacvas. germaniis ZiriTadi 
kanonis me-6 muxlis pirveli punqtis gagebiT ojaxi aris erT WerqveS gaer-
Tianebuli organizmi, romelic, rogorc wesi, Sedgeba mSoblebisa da maTi 
Svilebisagan...

g) germaniis ZiriTadi kanonis me-3 muxlis me-3 punqti:

E – 39, 334

meore palatis 1975 wlis 22 maisis ganCineba
- BvL 13/73 - 

germaniis ZiriTadi kanonis me-3 muxlis me-3 punqtis mixedviT, ar SeiZle-
ba Á politikuri Sexedulebebis gamo vinmes privilegireba an araxelsayrel 
mdgomareobaSi Cayeneba~. aRniSnuli formulireba akonkretebs germaniis Zi-
riTadi kanonis me-3 muxlis pirveli punqtiT gaTvaliswinebul zogadi Ta-
nasworobis princips da amasTan, krZalavs politikuri Sexedulebebis gamo 
piris diskriminaciasa Tu privilegias. Tumca, aRniSnuli ar amsubuqebs da 
arc kiTxvis niSnis qveS ayenebs saxelmwifo moxelis erTgulebis movaleobas 
da misgan gamomdinare Sedegebs:

pirvel rigSi, ar aris marTebuli, rom germaniis ZiriTadi kanonis me-3 
mux lis me-3 punqtis akrZalva mimarTuli iyos mxolod garkveuli politiku-
ri Sexedulebebisa da mosazrebis Á qonasTan~, aRniSnuli norma aseve moiazre-
bs am politikuri Sexedulebebis sityviTa da saqmiT gamoxatvasac, vinaidan 
sakuTari politikuri mosazrebebisa da Sexedulebebis sityvieri da qmediTi 
gamoxatva aris gansakuTrebul ZiriTad uflebaTa, kerZod, sxvadasxvagvari 
Tavisuflebis uflebebis dacvis sagani, romlebic moicaven aseve qmedebasac 
(anu germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti da me-4, me-5, me-8 
da me-9 muxlebi). yvela aRniSnul normas axlavs Tavisi SezRudvebis aRwera, 
romlebic praqtikaSi ver imoqmedebda da verc kanonmdeblis mier realizde-
boda, am yvelafers xels rom uSlides da ewinaaRmdegebodes germaniis Ziri-
Tadi kanonis me-3 muxlis me-3 punqti. 

miuxedavad zemoT aRniSnulisa, germaniis ZiriTadi kanonis me-3 muxlis 
me-3 punqtiT gaTvaliswinebul akrZalvas ar gaaCnia absoluturi Zala. Tavis-
Tavad sagulisxmoa, rom ar SeiZleba akrZaluli da dauSvebeli iyos is ga-
remoeba, rom religiur saswavlebelSi maswavlebeli SeirCes misi rwme nisa 
Tu aRmsareblobis mixedviT, an gogonaTa saswavleblis direq toris Tanam-
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debobis dakavebisas mdedrobiTi sqesis kandidatebs mieniWoT upira tesoba 
an germaniis moqalaqes uari eTqvas garkveul adgilas dasaqmebaze im moti-
viT, rom igi gaizarda sazRvargareT da amis gamo srulyofilad ver flobs 
germanul enas. aRniSnuli zRvris anu farglebis dasabuTeba SesaZlebelia 
imiT, rom germaniis ZiriTadi kanonis me-3 muxlis me-3 punqti miznad isaxavs 
mxolod Á gamiznuli~ diskriminaciisa da privilegirebis akrZalvas da ara 
iseTi araxelsayreli Tu xelsayreli garemoebebisa da pirobebis dauSveblad 
aRiarebas, romlebic warmoadgens sul sxvagvari mimarTulebiTa da mizne-
biT Camoyalibebuli normis Sedegs (magaliTad: normebi momavali dedebis an 
konstituciuri wesrigis dasacavad da a.S.); anu saubaria Sedegebze, romle-
bic, mokled rom vTqvaT, gamomdinareobs TviTon sakiTxisa Tu Á saqmis bune-
bidan” (ix: BVerfGE 7, 155 [170]). 

da bolos, ar SeiZleba konstituciis normis izolirebuli ganmarteba; 
igi unda ganimartos mTlianad, konstituciis konteqstidan gamomdinare (ix: 
BVerfGE 19, 206 [220]; 30, 1 [19]; 33, 23 [29]). am mimarTebiT da TvalTaxedviT, 
bunebrivia, gamoricxulia, rom igive konstitucia, romelic germaniis fede-
ralurma respublikam vaimaris respublikis demokratiasTan dakavSi rebuli 
mware gamocdilebebis Sedegad Camoayaliba mebrZoli demokratiis gamoxa-
tulebad, me-3 muxlis me-3 punqtis saxiT aRniSnul saxelmwifos gadascems 
xsenebuli principebis mtrebsa da mowinaaRmdegeebs (ix: BVerfGE 30, 1 [20]; 28, 
36 [49]; 13, 46 [49]).

d) Tanasworobis principis sawinaaRmdego upiratesoba:

E – 8, 28

2. Tu kanoni, romelic, Tavisi miznebisa da Sinaarsis mixedviT, erTmniSvne-
lovnad warmoadgens anazRaurebisa da Tanamdebobrivi sargoebis ganmsa-
zRvrels da ewinaaRmdegeba germaniis ZiriTadi kanonis me-3 muxlis pir-
vel punqts, vinaidan aRniSnuli norma ar iTvaliswinebs sajaro moxeleTa 
garkveul jgufs, sasamarTlos ara aqvs ufleba, damatebiTi an ganvrcobi-
Ti axsna-ganmartebis saSualebiT am kanoniT gaTvaliswinebuli anazRau-
reba miakuTvnos miTiTebuli jgufis warmomadgenel sajaro moxeles...

3. Tu kanonmdebeli germaniis ZiriTadi kanonis me-3 muxlis darRveviT upi-
ratesobas aniWebs garkveul jgufebs, germaniis federaluri sakonsti-
tucio sasamarTlo uflebamosilia, baTilad cnos aRniSnuli upirate-
soba an daadginos, rom calkeuli jgufebis gauTvaliswinebloba ewina-
aRmdegeba konstitucias. magram federalur sakonstitucio sasamarT-
los ara aqvs ufleba, ganavrcos aRniSnuli kanoniT gaTvaliswinebuli 
upiratesobani aseve im jgufebze, romlebsac kanoni ar iTvaliswinebs, 
garda im SemTxvevebisa, rodesac eWvgareSea, rom kanonmdebeli germaniis 
ZiriTadi kanonis me-3 muxlis gaanalizebis Semdeg TviTon gamoscemda 
amgvar normas.
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pirveli palatis 1958 wlis 11 ivnisis ganCineba
- 1 BvL 149/52 -

problema:  kanonis gamonaklisi normis saSualebiT anazRaurebis saerTo 
momatebis SesaZleblobisagan Tanasworobis principis darR veviT erT-erTi 
jgufi gamoiricxa. iyo Tu ara SesaZlebeli uflebis SemzRudavi gamonaklisi 
normis baTilad cnoba? 

federalurma sakonstitucio sasamarTlom erT-erTi gankargulebis kons-
tituciur-samarTlebrivi TvalsazrisiT Semowmebisas, romelic Tavisi Se-
mzRudveli formulirebis meSveobiT, germaniis ZiriTadi kanonis me-3 muxlis 
darRveviT, politikur partiaTa mxolod erT jgufs aniWebda SeRavaTebs, 
baTilad cno gankargulebis mxolod SemzRudavi nawili (BVerfGE 6, 273) ise, 
rom gankargulebis ZalaSi darCenili nawilis mixedviT, SeRavaTebi yvela 
partiaze vrceldeboda. Tumca, aRniSnul SemTxvevaSi saxeze iyo gansakuTre-
buli garemoebebis sagani: rodesac kanonmdebeli germaniis ZiriTadi kanonis 
me-3 muxlis darRveviT upiratesobas aniWebs pirTa erT garkveul jgufs, 
federaluri sakonstitucio sasamarTlo Tanasworobas ver aRadgens imiT, 
rom kanonmdeblis magivrad TviTon Camoayalibebs kanonis teqsts, romelSic 
gaiTvaliswinebs manamde gauTvaliswinebel pirTa jgufebs, vinaidan SesaZle-
belia, rom kanonmdebels germaniis ZiriTadi kanonis me-3 punqtis moqmedebis 
sferos sworad Secnobis SemTxvevaSi Tavisi uflebamosilebis ganxociele-
bisas ar gamoeca msgavsi normebi. federaluri sakonstitucio sasamarTlos 
gadawyvetileba, romelic gamomdinareobs germaniis ZiriTadi kanonis me-3 
muxlidan, SeZlebisdagvarad unda icavdes da iTvaliswinebdes kanonmdeblis 
qmedebis Tavisuflebas. aRniSnulis ganxorcieleba aseve SesaZlebelia ise-
Ti kanonis SemTxvevaSic, romelic erT-erTi ZiriTadi uflebis darRveviT 
zRudavs pirTa garkveul jgufs. aseT SemTxvevaSi federaluri sakonsti-
tucio sasamarTlo baTilad acxadebs SezRudvis ganmsazRvrel normas da 
amiT igi kanonmdebels utovebs aRniSnuli normis axleburad Camoyalibebis 
Tavisuflebasa da SesaZleblobas. magram Tu kanoni garkveul pirTa jgu-
fisaTvis upiratesobis miniWebiT ewinaaRmdegeba germaniis ZiriTadi kanonis 
me-3 muxls, maSin federaluri sakonstitucio sasamarTlo baTilad acxa-
debs upiratesobis ganmsazRvrel normas an adgens, rom pirTa garkveuli 
jgufis gauTvaliswinebloba (anu kanonmdeblis mier Sesabamisi qmedebisagan 
Tavis Sekaveba) ewinaaRmdegeba konstitucias. orive SemTxvevaSi kanonmdeblis 
gansasjeli iqneba, Tu normis rogori axleburi formulirebiT gaiTvaliswi-
nebda igi saTanadod Tanasworobis princips. sxva SemTxvevaSi ki 1957 wlis 
21 Tebervlis ganCinebis msgavsi gadawyvetileba, romelic nawilobriv abaTi-
lebs gankargulebas (BVerfGE 6, 273), dasaSvebia mxolod im SemTxvevaSi, Tu 
kanonmdebeli TviTonac gaiTvaliswinebda germaniis ZiriTadi kanonis me-3 
muxlis Sinaarss da ucvlelad ganavrcobda kanons, me-3 muxlis mixedviT, 
yvela gasaTvaliswinebel jgufze. aRniSnuli gadawyvetilebis (ganCinebis) 
SemTxvevaSi mocemulad miiCneva aseTi varaudis SesaZlebloba. aq saubaria 
gankargulebaze, romlis mimarT arsebobda eWvi: xom ar isaxavda miznad yve-
la partiis gaTvaliswinebas uflebamosilebis ganmsazRvreli kanoni [kanoni, 
romelic warmoadgens gankargulebis safuZvels] (BVerfGE 6, 281); ivaraudeba, 
rom gankargulebis gamocemaze uflebamosilma federalurma mTavrobam po-
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litikuri partiebisadmi sxvadasxvagvari midgoma dauSva formaluri mize-
zebiT, kerZod, teqnikuri procedurebis gamartivebis da ara im mizniT, rom 
kanoniT gaeTvaliswinebina partiaTa mxolod viwro wre. 

aseTi an msgavsi winapirobebi ar aris mocemuli winamdebare SemTxvevaSi.

germaniis ZiriTadi kanonis  
me-6 muxlis me-4 punqtTan dakavSirebiT:

E – 32, 98

rwmenis Tavisuflebis ZiriTadi uflebis gavlena daxmarebis aRmouCenlobis 
gamo (germaniis sisxlis samarTlis kodeqsis 330-e muxlis „g“ qvepunqti8) sasje-
lis Sefardebisas.

pirveli palatis 1971 wlis 19 oqtombris ganCineba

momCivani gaxlavT protestantuli saZmos religiuri gaerTianebis we-
vri. misi meuRlec aRniSnuli gaerTianebis wevri iyo. momCivnis meuRlem, 
romelsac meoTxe mSobiarobis Semdeg aReniSneboda sisxlnakleboba, eqimis 
rekomendaciis miuxedavad, uari ganacxada hospitalizaciasa da, gansakuTre-
biT, sisxlis gadasxmaze. avadmyofis meuRlem ar moaxdina masze raime zega-
vlena, raTa daeyoliebina igi, gaeTvaliswinebina eqimis rCevebi. Sesabamisad, 
pacients ar umkurnales, ris Sedegadac igi, bolomde saR gonebaze myofi, 
gardaicvala.

...ulmis landis sasamarTlom momCivans, daxmarebis aRmouCenlobis dana-
Saulis gamo, 1965 wlis 14 ianvris ganaCeniT Seufarda fuladi jarima _ 200 
germanuli markis odenobiT, rasac SeiZleboda Canacvleboda 10-dRiani pa-
timroba.

landis sasamarTlom daadgina Semdegi:
... eqimma SeniSna, rom pacientis sicocxles safrTxe emuqreboda da momCi-

vansa da mis avadmyof meuRles SesTavaza pacientis hospitalizacia. amasTan, 
eqimma cxadad ganmarta, rom saavadmyofoSi moTavsebisa da mkurnalobis gareSe 
avadmyofis sicocxles safrTxe emuqreboda. maSin momCivanma eqims ganucxada, 
rom misi meuRle saavadmyofoSi mkurnalobis gareSec gamojanmrTeldeboda, 
Tu isini RmerTs miendobodnen da rwmenaSi ganmtkicdebodnen; misi ganmar-
tebiT, oriveni morwmune adamianebi arian da naswavli aqvT, rom daijeron 
RmerTis sityva da miendon mas. momCivnis gancxadebiT, igi meuRlis saavadm-
yofoSi moTavsebis winaaRmdegi iyo. Tumca, amis Semdeg momCivani mivida Tavis 
meuRlesTan da uTxra, rom gadawyvetilebis miRebas mas miandobs da rom Se-
sabamisi survilis SemTxvevaSi mas Tavisuflad SeeZlo saavadmyofoSi dawola; 
magram iqve dasZina, rom saeklesio kreba amasTan dakavSirebiT sxva moZRvre-
bas Seicavda, kerZod, wminda werilSi naTqvamia: Á Tu vinme avad gaxda, moixmos 

8 dRevandeli 323-e muxlis „g“ qvepunqti.
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TavisTan Tavisi tomis uxucesebi, romlebic iloceben misTvis da mxurvale 
locva daexmareba avadmyofs.” sapasuxod avadmyofma ganacxada, rom igi uars 
ambobda hospitalizaciaze. samagierod iTxovda mrevlidan erT-erTi sulieri 
Zmis moxmobas, romelic maTTan erTad ilocebda. asec moxda, pacientis Txovna 
Sesrulda. mokle drois Semdeg momCivnis meuRle gardaicvala.

I
germaniis federaluri sakonstitucio sasamarTlos amocanas ar warmoad-

gens sakonstitucio saCivris farglebSi saerTo sasamarTloebis gadawyveti-
lebebisa da ganaCenebis srulyofili Semowmeba samarTlebriv SecdomebTan 
dakavSirebiT (BVerfGE 7, 198 [207]; 17, 302 [304]; 18, 85 [92]). winamdebare SemTx-
vevaSi unda Semowmdes mxolod sakiTxi: iTvaliswinebs Tu ara gasaCivrebu-
li gadawyvetilebebi germaniis sisxlis samarTlis kodeqsis 330-e muxlis Á g” 
qveunqtiT gaTvaliswinebuli sasjelis ganmartebisas da Sefardebisas Ziri-
Tad uflebaTa gavlenas miTiTebul normaze.

II
gasaCivrebuli gadawyvetilebebis Semowmebis safuZvelze dgindeba, rom 

moxda momCivnis rwmenisa da aRmsareblobis ZiriTad uflebaSi (germaniis Zi-
riTadi kanonis me-4 muxlis pirveli punqti) dauSvebeli Careva...

2. saxelmwifoSi, sadac umaRles Rirebulebad iTvleba adamianis Rirseba, 
da sadac TiToeulis mier sakuTari Tavis Tavisufali gankargvis ufleba 
miiCneva sazogadoebis fuZemdeblur Rirebulebad, religiis Tavisufle-
ba TiToeul pirs miakuTvnebs yovelgvari saxelmwifo Carevisagan Tavisu-
fal samarTlebriv sivrces, sadac mas aqvs SesaZlebloba, moiwyos sakuTari 
cxovreba ise, rogorc es mis Sexedulebebs Seesabameba. aqedan gamomdinare, 
religiis Tavisufleba metia, vidre _ religiuri tolerantoba anu reli-
giuri gamovlinebebisa da arareligiuri Sexedulebebis Tmena (BVerfGE 12, 1 
[3]). maSasadame, religiis Tavisufleba moicavs ara mxolod rwmenis an urw-
munoebis Tavisuflebas, aramed aseve _ e.w. garegan Tavisuflebasac, rac 
moiazrebs rwmenis manifestacias, gamoxatvasa da gavrcelebas (ix: BVerfGE 
24, 236 [245]). es aseve gulisxmobs calkeuli adamianis uflebas, imoqmedos 
Tavisi rwmenisa da religiuri moZRvrebis da am rwmenidan gamomdinare Si-
nagani Sexedulebebisa da mowodebis Sesabamisad. amasTan, religiis Tavisu-
fleba ar icavs mxolod im Sexedulebebs, romlebic gamomdinareobs Sesa-
bamisi religiuri literaturisa da moZRvrebis imperatiuli dogmebidan, 
aramed religiis Tavisufleba vrceldeba im religiur Sexedulebebzec, 
romlebic konkretuli cxovrebiseuli situaciisaTvis iTvaliswinebs Sesa-
bamis religiur midgomasa da reagirebas, Tumca amas aqvs ara savaldebulo, 
magram sasurveli reagirebis xasiaTi da miCneulia saukeTeso da yvelaze 
adekvatur saSualebad, raTa religiuri midgomiT gadailaxos da daiZlios 
esa Tu is cxovrebiseuli situacia da sirTule. sxvagvari SexedulebiTa da 
ganmartebiT, religiis Tavisuflebis ZiriTadi ufleba srulyofilad ver 
realizdeba.

3. religiis Tavisufleba ar aris SeuzRudavi.
a) Tumca, igi ar eqvemdebareba germaniis ZiriTadi kanonis me-2 muxlis 

pirveli punqtiTa da me-5 muxlis me-2 punqtiT gaTvaliswinebul SezRudvebs.
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germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti xelSeuvalad acxa-
debs rwmenis, sindisisa da aRmsareblobis Tavisuflebas (ix: BVerfGE 12, 1 [4]). 
aRniSnuli norma germaniis ZiriTadi kanonis me-2 muxlis pirvel punqtTan 
mimarTebiT warmoadgens specialur normas (lex specialis). mosazreba, romlis 
mixedviTac, rwmenis Tavisufleba SezRudulia sxva pirTa uflebebis, kons-
tituciuri wesrigis, moralsa da zneobasTan dakavSirebuli normebis meS-
veobiT, Seusabamo iqneboda germaniis federalur sakonstitucio sasamarT-
los praqtikaSi damkvidrebul da aRiarebul subsidiarobasTan, romelic ar-
sebobs germaniis ZiriTadi kanonis me-2 muxlis pirvel punqtsa da calkeuli 
Tavisuflebebis specialur uflebebs Soris (ix: BVerfGE 6, 32 [36]; 23, 50 [55]).

b) germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiT gaTvaliswi-
nebuli Tavisuflebis garantia, rogorc yvela danarCeni ZiriTadi ufle-
ba, gamomdinareobs ZiriTad kanonSi gaTvaliswinebuli im adamianis xedvi-
dan, romelic, rogorc sruliad damoukidebeli pirovneba, Tavisuflad 
viTardeba sakuTar socialur garemoSi, kerZod, sazogadoebaSi. ZiriTadi 
kanoniT aRiarebuli mimarTeba _ kavSiri individisa Tavis sazogadoebas-
Tan _ imis SesaZleblobas iZleva, rom ukiduresi zRvari gaevlos Ziri-
Tad uflebebsac, romlebic yvelanairi daTqmis gareSea uzrunvelyofili 
da garantirebuli. magram rwmenis Tavisuflebis, iseve rogorc xelovne-
bis Tavisuflebis farglebi (ix: BVerfGE 30, 173 [193]), SesaZlebelia gani-
sazRvros mxolod konstituciiT. vinaidan rwmenis Tavisufleba ar Seicavs 
raime daTqmas mimdinare kanonmdeblobisaTvis, misi SezRudva dauSvebelia 
saerTo-samarTlebrivi sistemis an ganusazRvreli daTqmisa Tu klauzulis 
meSveobiT, romlebic, yovelgvari konstituciur-samarTlebrivi mimarTe-
bisa da saTanado samarTlebrivi uzrunvelyofis gareSe, SesaZlo safrTxes 
uqmnis saxelmwifos arsebobisaTvis esoden mniSvnelovan sikeTeebs. rwme-
nis Tavisuflebis garantiis farglebSi gasaTvaliswinebeli konfliqti 
daZleul unda iqnes RirebulebaTa konstituciuri sistemisa da ZiriTad 
RirebulebaTa sistemis erTianobis gaTvaliswinebiT. rwmenis Tavisufle-
ba, rogorc konstituciur RirebulebaTa sistemis nawili, mikuTvnebulia 
tolerantobis princips da gansakuTrebuli mimarTeba axasiaTebs germaniis 
ZiriTadi kanonis pirveli muxlis pirveli punqtiT garantirebul adamia-
nis RirsebasTan, romelic, rogorc uzenaesi Rirebuleba, dominirebs mTel 
konstituciur RirebulebaTa sistemaSi (ix: BVerfGE 6, 32 [41]; 27, 1 [6]; ix. 
aseve: BVerfGE 30, 173 [193]).

zemoT aRniSnuli mizezebi da safuZvlebi gamoricxavs garkveuli reli-
giuri Sexedulebebidan gamomdinare an rwmenis safuZvelze ganxorcielebu-
li qmedebebisa Tu gamovlinebebis upirobo daqvemde barebas im sanqciebisad-
mi, romlebsac saxelmwifo iTvaliswinebs (rwmenidan gamomdinare motivaciis 
miuxedavad) amgvari qmedebebisaTvis. germaniis ZiriTadi kanonis me-4 muxliT 
gaTvaliswinebuli ZiriTadi uflebis gavlena mocemul SemTxvevaSi ise mZa-
frad aris gamoxatuli, rom SeuZlia gavlena moaxdinos saxelmwifos sanq-
ciebis saxeobasa da masStaburobaze. sisxlis samarTlisaTvis amas Semdegi 
mniSvneloba aqvs:

vinc konkretul cxovrebiseul situaciaSi gadawyvetilebas raime qme-
debis ganxorcielebasa an misgan Tavis Sekavebis Taobaze iRebs sakuTari 
rwmenis, religiuri Sexedulebebis safuZvelze, SesaZloa konfliqtSi aR-
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moCndes sazogadoebaSi damkvidrebul da gabatonebul moralur Sexedule-
bebsa da maTze dafuZnebul samarTlebriv valdebulebebTan. Tu igi Tavisi 
qmedebiT asrulebs tradiciulad damkvidrebuli danaSaulis winapirobebsa 
da faqtobriv elementebs, maSin germaniis ZiriTadi kanonis me-4 muxlis 
pirveli punqtis Sesabamisad, unda daisvas SekiTxva: amarTlebs da Seesa-
bameba Tu ara saerTod saxelmwifos mier dasjis ganxorcielebis azrsa da 
daniSnulebas sasjelis dakisreba im SemTxvevaSi, roca mocemulia gansa-
kuTrebuli garemoebebi. amgvari damnaSave ar upirispirdeba saxelmwifos 
samarTlebriv sistemas samarTlebrivi Segnebis naklebobis gamo; masac aseve 
surs sasjeliT daculi samarTlebrivi sikeTis dacva. magram igi moqceulia 
iseT gamouval mdgomareobaSi, sadac saerTo samarTlebrivi sistema ewina-
aRmdegeba mis pirad religiur mrwamss da igi Tavs grZnobs valdebulad, 
aseT SemTxvevaSi mihyves rwmenis, rogorc ufro uzenaesis, principebsa da 
mcnebebs. im SemTxvevaSi, Tu aseTi gadawyvetileba obieqturadac miuRebe-
lia sazogadoebaSi damkvidrebuli da gabatonebuli Rirebulebebis gamo, 
igi mainc ar aris imdenad dasaZraxisi, rom gamarTlebuli iyos piris dasja 
sazogadoebis xelT arsebuli yvelaze mwvave iaraRiT – sisxlis samarT-
liT. sisxlissamarTlebrivi sasjeli (ganurCevlad misi odenobisa da si-
mkacrisa) mocemul SemTxvevaSi, arc erTi aspeqtis gaTvaliswinebiT (dasja, 
prevencia, damnaSavis resocializacia), ar aris adekvaturi sanqcia. germa-
niis ZiriTadi kanonis me-4 muxlis pirveli punqtidan gamomdinare, sajaro 
xelisuflebaTa valdebulebam _ maqsimaluri zRvris farglebSi pativisce-
ma gamoiCinon seriozuli religiuri Sexedulebebis mimarT _ unda gamoiRos 
Semdegi Sedegi: iseT SemTxvevebSi mainc, rodesac konkretul konfliqts 
saerTo Sexedulebebis mixedviT arsebul da damkvidrebul samarTlebriv 
valdebulebasa da religiur mcnebas Soris piri mihyavs sulier dilemamde, 
sisxlis samarTlis sanqciebis gamoyeneba da sisxlissamarTlebrivi sasje-
lis dakisreba, romelic pirs daasvams samarTaldamrRvevis damRas, aRiqmeba 
gadaWarbebul da, aqedan gamomdinare, adamianis Rirsebis Semlaxvel socia-
lur reaqciad.

4. aRniSnuli principebis ganxilvisa da gamoyenebis Sedegad dadginda, rom 
landis sasamarTlosa da landis umaRles sasamarTlos germaniis sisxlis 
samarTlis kodeqsis 330-e muxlis Á g~ qvepunqtis ganmartebisas da gamoyene-
bisas Tvalsawieridan gamorCaT germaniis ZiriTadi kanonis me-4 muxlis pir-
veli punqtis gavlenis SesaZleblobebi da Sedegebi. momCivans ar SeiZleba 
dabraldes, rom man Tavisi sakuTari religiuri mrwamsis winaaRmdeg ar gada-
arwmuna Tavisi meuRle imave religiuri Sexedulebebis daTmobaSi. 

E – 24, 236

1. germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebiT gaTva-
liswinebuli ZiriTadi ufleba ar vrceldeba mxolod eklesiebis, religiu-
ri da msoflmxedvelobrivi gaerTianebebis mimarT, igi vrceldeba aseve im 
gaerTianebebis mimarTac, romlebmac miznad gaixades, Tumca, ara yovelmxri-
vi, magram nawilobrivi mzrunveloba maTi wevrebis religiur Tu msoflmxe-
dvelobriv cxovrebaze.
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2. germaniis ZiriTadi kanonis me-4 muxlis me-2 punqti uzrunvelyofs aseve sae-
klesio Tu religiuri miznebisaTvis saqvelmoqmedo RonisZiebebis Catare-
bas. igive SeiZleba iTqvas aseve Cveulebrivi religiuri cxovrebis fargle-
bSi moqceuli mxardamWeri moqmedebebis, magaliTad, rogoricaa saeklesio 
kaTedris reklama, ganxorcielebis Sesaxebac. 

pirveli palatis 1968 wlis 16 oqtombris ganCineba
- 1 BvR 241/66 -

landis axalgazrduli kaTolikuri moZraobis sakonstitucio saCivris sa-
qmeze...

1965 wlis dasawyisSi momCivanma mTeli germaniis masStabiT gamarTa aqcia 
saxelwodebiT Á sakuWnao~. aRniSnuli aqciis farglebSi grovdeboda meoradi 
tanisamosi, e.w. Zvelmanebi da makulatura. Segrovebuli saqoneli momCivanma 
Semdeg mTlianad mihyida erT sabiTumo, msxvil movaWres, ris Sedegadac mii-
Ro ramdenime milioni germanuli marka. amonagebi gankuTvnili iyo naklebad 
ganviTarebuli qveynebis axalgazrdebis dasaxmareblad. calkeuli aqciebis 
Sesaxeb informacia gavrcelda saeklesio kaTedris gancxadebebiT kaTo-
likur taZrebSi da aseve presis saSualebiT. 

... landis sasamarTlom momCivans aukrZala q. braitenbrunSi saqvelmoqme-
do aqciis momzadeba kaTolikuri eklesiis kaTedris mier ganxorcielebuli 
reklamis meSveobiT.

religiuri Sexedulebebis xelSeuSleli ganxorcielebis ufleba (germa-
niis ZiriTadi kanonis me-4 muxlis me-2 punqti) moqceulia rwmenisa da aRm-
sareblobis Tavisuflebis cnebaSi (germaniis ZiriTadi kanonis me-4 muxlis 
pirveli punqti). aRniSnuli cneba (miuxedavad imisa, saubaria religiur Tu 
arareligiur, an religiisagan Tavisufal, msoflmxed velobriv Sexedule-
bebze) moicavs ara mxolod rwmenisa Tu urwmunoebis Sinagan uflebas anu 
rwmenis aRiarebas, gasaidumloebas, damalvas, rwmenis Secvlas, aramed ase-
ve _ kultivisturi qmedebis, reklamisa da propagandis Tavisuflebas (ix: 
BVerfGE 12, 1 [3]). Sesabamisad, religiis Tavisufali gamovlenisa da rea-
lizebis ufleba rwmenisa da aRmsareblobis Tavisuf lebis mxolod erTi 
Semadgeneli nawilia, romelic vrceldeba calkeul adamiansa da aseve re-
ligiur an msoflmxedvelobriv gaerTianebebze (BVerfGE 19, 129 [132]). reli-
giis Tavisufali gamovlenisa da realizebis ufleba yvelaze gvian, vaimaris 
konstituciidan dawyebuli, moiazreba aRmsareblobis TavisuflebaSi...

vinaidan Á religiis gamovlenasa da realizebas” arsebiTi mniSvneloba aqvs 
yvela religiisa da aRmsareblobisaTvis, aRniSnuli cneba mis istoriul Si-
naarsTan mimarTebiT ufro farTod unda ganimartos. 

aRniSnulis mixedviT, religiis gamovlenasa da realizebaSi moiazreba ara 
mxolod kultivisturi moqmedebebi da gamovlinebebi, aramed aseve _ reli-
giur wes-CveulebaTa pativiscemac, rogorebicaa: wirva-locva, saqvelmoqme-
do RonisZiebebi, monawileoba religiur saidumloebebSi, msvlelobebi, sae-
klesio droSebis gamofena, zarebis rekva, aseve religiuri aRzrda, arareli-
giuri da aTeisturi zeimebi, religiuri da msoflmxedvelobrivi cxovrebis 
sxva gamovlinebebi da gamoxatulebebi.
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germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebiT gaTva-
liswinebuli ZiriTadi ufleba ar vrceldeba mxolod eklesiebis, religiuri 
da msoflmxedvelobrivi gaerTianebebis mimarT. igi aseve vrceldeba im gaer-
Tianebebis mimarTac, romlebmac miznad gaixades, Tumca, ara yovelmxrivi, 
magram nawilobrivi mzrunveloba TavianTi wevrebis religiur Tu msoflmxe-
dvelobriv cxovrebaze.

momCivnis mier Catarebuli religiuri da saqvelmoqmedo RonisZiebebi da 
aseve am mizniT gakeTebuli eklesiis kaTedris gancxadebebi miekuTvneba ger-
maniis ZiriTadi kanonis me-4 muxlis me-2 punqtiT gaTvaliswinebuli reli-
giis gamovlenisa da realizebis dacvis sferos.

imis Sefasebisas, Tu calkeul SemTxvevaSi ra unda iqnes miCneuli reli-
giisa Tu sakuTari msoflmxedvelobis gamovlenad da realizebad, TvalTaxe-
dvidan ar unda gamogvrCes is garemoeba, Tu rogor esmiT TavianTi daniSnu-
leba Tu funqcia TviTon religiur da msoflmxedvelobriv gaerTianebebs 
anu maTi TviTSegneba. Tumca, religiurad neitraluri saxelmwifo movalea, 
konstituciur-samarTlebrivi cnebebi ganmartos neitraluri, sayovelTao, 
religiuri da msoflmxedvelobrivi mosazrebebisagan damoukidebeli aspe-
qtebiT (BVerfGE 10, 59 [84]; 12, 45 [54]; 19, 1 [8]; 19, 226 [238]; 19, 268 [278]). 
magram iq, sadac pluralistur sazogadoebaSi samarTlebrivi sistema sa-
kulto Tavisuflebis winapirobad miiCnevs religiur an msoflmxedvelobriv 
TviTSegnebas, saxelmwifo SezRudavda eklesiisaTvis, aseve religiuri da 
msoflmxedvelobrivi gaerTianebebisaTvis miniWebul damoukideblobasa da 
Tavisuflebas, Tu igi romelime msoflmxedvelobrivi an rwmenismieri gamo-
vlinebis safuZvelze religiis Tavisufali realizebis uflebis ganmartebi-
sas ar gaiTvaliswinebda maT TviTSegnebas (BVerfGE 18, 385 [386]).

kaTolikuri da protestantuli eklesiebis TviTSegnebis mixedviT, re-
ligiis Tavisufali gamovlenisa da realizebis ufleba ar moicavs mxolod 
rwmenisa da RvTismsaxurebis sferoebs, igi moicavs agreTve msoflio masSta-
biT ganvrcobisa da ganviTarebis Tavisuflebas, maTi religiuri amocanebis 
Sesabamisad...

Á sakuWnaos~ aqciis _ rogorc religiis Tavisufali gamovlenisa da reali-
zebis uflebis _ farglebSi ganxorcielebuli moqmedebebis SefasebisaTvis, 
Tumca, araarsebiTi, magram aRsaniSnavi gancxadebebia is, rom saqvelmoqmedo 
aqciaze muSaobis mizniT monawileTa oTxmocdaaTma procentma SeaCera da ga-
dado Tavisi sakuTari saqmianoba. miuxedavad imisa, rom landis sasamarTlos 
SefasebiT, romelic mniSvnelovania federaluri sakonstitucio sasamarT-
losaTvis, aqcia Tavisi formiTa da masStabiT dasaSvebi iyo da ar aris ga-
moricxuli, rom Zvelmanebis Á biznesis~ ukusvla ganapiroba saerTo ekono-
mikuri struqturebis cvlilebam, biznesis am seqtorSi misaRebi unda yofi-
liyo Tundac saqvelmoqmedo aqciiT gamowveuli cvlilebebi. Tavisufali 
konkurenciuli ekonomikis pirobebSi ar arsebobs biznesmenis konstituciiT 
daculi ufleba saqmiani brunvis moculobis SenarCunebasa da damatebiTi 
Semosavlebis SeZenis uzrunvelyofaze. 

Sesabamisad, aRniSnulidan gamomdinare, Tu momCivnis aqcia iyo reli-
giis Tavisufali gamovlenisa da realizebis germaniis ZiriTadi kanonis me-4 
muxlis me-2 punqtiT daculi uflebis nawili, maSin landis sasamarTlos 
aseve unda gaeTvaliswinebina am ZiriTadi uflebis gavlena da misi Sedege-
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bi kaTedris reklamis Sefasebaze, romelic Sefasda, rogorc Á amoraluri 
konkurentuli moqmedeba~...

konkurentuli moqmedebis Á amoralurobis~ cnebis ganmartebisas landis 
sasamarTlo valdebuli iyo, Tavis SefasebebSi gaeTvaliswinebina konku-
renciis gansakuTrebuli forma da saxeoba mewarmesa da religiis Tavisufali 
gamovlenisa da realizebis uflebis farglebSi moqmed konkurentebs Soris. 
mas unda Seefasebina ufro mniSvnelovani samarTlebrivi sikeTe, rogoricaa 
religiis Tavisufali gamovlenisa da realizebis ufleba da perspeqtividan 
da dadgenili faqtobrivi garemoebebis mixedviT ar mieCnia igi amoralurad. 
vinaidan landis sasamarTlom momCivani am SemTxvevaSi ar gaamarTla, misi 
gadawyvetileba unda gauqmdes (federaluri sakonstitucio sasamarTlos 
Sesaxeb germaniis kanonis 95-e muxlis me-2 punqti).

E – 33, 23

1. RmerTisadmi mowodebis gareSe ganxorcielebul fics, kanonmdeblis war-
modgeniT, ara aqvs religiuri an sxva saxis transcendentuli mimarTeba da 
datvirTva.

2. religiuri Sexeduleba, romelic uars acxadebs RmerTisadmi mowodebis ga-
reSe mowmis ficis dadebaze, daculia germaniis ZiriTadi kanonis me-4 muxlis 
pirveli punqtiT.

3. germaniis sisxlis samarTlis saproceso kodeqsis 70-e muxlis pirveli nawi-
li, konstituciis Sesabamisad, unda ganimartos ise, rom rwmenis Tavisufle-
bis ZiriTadi uflebac aseve moiazrebodes ficis dadebaze uaris Tqmis kano-
nier safuZvlebs Soris.

meore palatis 1972 wlis pirveli aprilis ganCineba
- 2 BvR 75/71 -

diuseldorfis landis sasamarTloSi mimdinare sisxlis samarTlis pro-
cesze mowmis statusiT Cveneba misca momCivanma _ protestantma mRvdelma. 
rwmenisa da sindisis Tavisuflebis ZiriTad uflebaze miTiTebiT man uari 
ganacxada daedo mowmis fici, vinaidan mas, ieso qristes mTaze qadagebidan 
(maTes saxareba 5, 33-37) gamomdinare, ekrZaleba yovelgvari ficis dadeba. 
1965 wlis 28 oqtombris ganCinebiT diuseldorfis landis sasamarTlom, ger-
maniis ZiriTadi kanonis 140-e muxlsa da germaniis raixis 1919 wlis 11 agvis-
tos konstituciis 136-e muxlis me-4 punqtze dayrdnobiT, ficis dadebaze 
uari usafuZvlod miiCnia da momCivans daakisra administraciuli sasjeli 
_ 20 germanuli markis odenobiT; Tanxis magier gaTvaliswinebul iqna aseve 
2-dRiani dakavebis SesaZlebloba. amas garda, momCivans daekisra misi mxridan 
uaris TqmiT gamowveuli xarjebi.

diuseldorfis landis umaRlesma sasamarTlom ar daakmayofila zemoT 
aRniSnuli gadawyvetilebis winaaRmdeg aRZruli saCivari.

sakonstitucio saCivriT momCivani upirispirdeba diuseldorfis landis 
sasamarTlosa da landis umaRlesi sasamarTlos ganCinebebs da miuTiTebs, 
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rom dairRva germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiT dacu-
li rwmenisa da sindisis ZiriTadi ufleba.

dasaSvebi sakonstitucio saCivari dasabuTebulia.
Tumca, mowmis fici, Tu igi germaniis sisxlis samarTlis saproceso ko-

deqsis 66-e muxlis „g“ qvepunqtis mixedviT, dadebulia religiasTan mimar-
Tebis gareSe, germaniis ZiriTadi kanonis RirebulebaTa sistemis Tanaxmad, 
warmoadgens Cvenebis sisworis miwier dadasturebas, yvelanairi religiuri 
Tu transcendentuli datvirTvisa da mimarTebis gareSe. momCivnis sawinaaR-
mdego religiuri Sexedulebebi da misi rwmena daculia germaniis ZiriTadi 
kanonis me-4 muxlis pirveli punqtiT. aqedan gamomdinare, momCivani ufle-
bamosili iyo, uari eTqva ficis dadebaze; Tavisi ZiriTadi uflebis gamoye-
nebisaTvis ar SeiZleba mas daekisros administraciuli sasjeli da xarjebis 
anazRaureba...

momCivnis rwmena, romlis farglebSic gaugebaria konstituciis amgvari 
Sefaseba da aseve Cveulebrivi kanonis debulebebi da romlis mixedviTac, 
dRevandeli fici, Tundac religiuri mimarTebis gareSe, mTaze qadagebis 
Sinaarsis Sesabamisad, warmoadgens akrZalul qmedebas, daculia germaniis 
ZiriTadi kanonis me-4 muxlis pirveli punqtiT gaTvaliswinebuli rwmenis 
Tavisuflebis ZiriTadi uflebiT. momCivani uars ar acxadebs mowmis ficis 
dadebaze „kanonieri safuZvlis“ gareSe germaniis sisxlis samarTlis sapro-
ceso kodeqsis 70-e muxlis pirveli nawilis gagebiT da mas, Sesabamisad, ar 
SeiZleba Tundac arapirdapir, kerZod _ administraciuli sasjelis dakisre-
biT, xeli SeeSalos moiqces ise, rogorc es mis religiur mrwamss Seesabameba.

1. germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiT gaTvaliswine-
buli rwmenis Tavisufleba adamians aniWebs samarTlebriv sivrces, romlis 
farglebSic mas SeuZlia icxovros ise, rogorc es Seesabameba mis religiur 
Sexedulebebs (BVerfGE 12, 1 [3]). aq moiazreba ara mxolod rwmenis an urwmu-
noebis (Sinagani) Tavisufleba, aramed aseve _ calkeuli adamianis uflebac, 
Tavisi qmedeba mTlianad Seusabamos rwmenas, mis religiur moZRvrebas da 
imoqmedos Tavisi Sinagani mrwamsis Sesatyvisad (BVerfGE 32, 98 [106]). mso-
flmxedvelobrivi da religiuri neitralurobis saxelmwifosaTvis saval-
debulo principidan (BVerfGE 18, 385 [386]; 19, 206 [216]; 24, 236 [246]), aseve 
eklesiaTa da aRmsareblobis paritetis principebidan (BVerfGE 19, 1 [8]; 24, 
236 [246]) gamomdinareobs, rom romelime religiuri mimdinareobis raodeno-
brivma upiratesobam da socialurma mniSvnelobam ar SeiZleba raime roli 
iTamaSos. germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti, rogorc 
germaniis ZiriTadi kanonis pirveli muxlis pirveli punqtiT garantirebu-
li adamianuri Rirsebis erT-erTi specifikuri gamoxatuleba, gansakuTrebiT 
icavs calkeul, iSviaT religiur mimdinareobebs, romlebic ixreba eklesiisa 
da religiuri gaerTianebebis moZRvrebaTagan. saxelmwifos ekrZaleba, privi-
legia miakuTvnos garkveul religiur mimdinareobebs (BVerfGE 19, 206 [216]) 
an Seafasos Tavis moqalaqeTa rwmena Tu urwmunoeba (BVerfGE 12, 1 [4]).

germaniis ZiriTadi kanoniT garantirebuli rwmenis Tavisuflebis ufleba 
ar izRudeba arc zogadi samarTlebrivi sistemisa da arc sxvadasxva sikeTis 
urTierTSefardebis ganusazRvreli daTqmis safuZvelze. aRniSnuli ufle-
bis farglebs SeiZleba iTvaliswinebdes mxolod TviTon konstitucia, Zi-
riTadi kanonis RirebulebaTa sistemis safuZvelze da am RirebulebaTa er-



67

Tianobis gaTvaliswinebiT (BVerfGE 12, 1 [4]; 32, 98 [108]). amas garda, rwmenis 
Tavisuflebis mWidro kavSiri adamianis RirsebasTan, rogorc ZiriTadi ka-
nonis sistemis umaRles RirebulebasTan, gamoricxavs religiuri Sexedule-
bidan gamomdinare RonisZiebebisa da qmedebis saxelmwifos im sanqciebisadmi 
avtomaturad daqvemdebarebas, romlebsac igi iTvaliswinebs amgvari qmedebe-
bisaTvis, miuxedavad religiuri motivaciisa da mimarTebisa (BVerfGE 32, 98 
[108]). iseTi saxelmwifosaTvis, romelic Tavis uzenaes konstituciur Rire-
bulebad aRiarebs adamianis Rirsebas da yvelanairi kanonismieri daTqmisa da 
Selaxvis gareSe uzrunvelyofs rwmenisa da sindisis Tavisuflebis dacvas, 
damaxasiaTebelia, rom igi seqtantebsa da e.w. autsaiderebsac aZlevs nebas, 
Tavisuflad da SeuzRudavad gamoamJRavnon TavianTi pirovneba, subieqturi 
religiuri Sexedulebebis Sesabamisad, Tu es ar ewinaaRmdegeba konstituciis 
sxva Rirebulebebs da maTi moqmedebebi ar warmoSobs sagrZnob SezRudvebs 
sxva moqalaqeTa ZiriTadi uflebebis ganxorcielebisaTvis.

2. a) momCivani bibliidan gamomdinare Camoyalibebuli sakuTari religiuri 
Sexedulebis safuZvelze uars acxadebs mowmis ficis dadebaze. igi ganmartavs, 
rom misi religiuri mrwamsis mixedviT, yvelanairi ficis dadeba RvTis sityviT 
aris akrZaluli. momCivnis SexedulebiT, TviTon ficis dadebis aqti ewinaaR-
mdegeba qristianul moZRvrebas da ficis darRvevis SemTxvevaSi warmoadgens 
magiuri Sexedulebebis Sesabamis da msgavs TviTkrulvis aqts. amasTan dakavSi-
rebiT biblia Seicavs am mosazrebis garkveul wyaros (maTes saxareba 5, 33-37) 
da aseve aisaxeba axali Teologiuri mimdinareobis erT-erTi ganStoebis moZR-
vrebaSi. amitomac ar SeiZleba aRniSnuli gauTvaliswinebeli darCes germaniis 
ZiriTadi kanonis me-4 muxlis pirveli punqtis farglebSi. saxelmwifos ekrZa-
leba, Seafasos Tavisi moqalaqeebis religiuri Sexedulebebi da gamoacxados 
isini „sworad“ an „arasworad“.

b) momCivnis uari ficis dadebaze scdeba saxelmwifosaTvis principulad 
xelmiuwvdomeli rwmenis Sinagan samyaros da ewinaaRmdegeba im movaleobas, 
romelic saxelmwifom, marTlmsajulebis efeqturobis interesebidan ga-
momdinare, daakisra yvela Tavis moqalaqes. kanonmdebeli, gansakuTrebiT 
sisxlis samarTlis sferoSi, mowmis fics miiCnevs simarTlis gamovlenis 
aucilebel RonisZiebad da sxva saproceso kanonebisagan gansxvavebiT (ix: 
germaniis samoqalaqo saproceso kodeqsis 391-e muxli), germaniis sisxlis 
samarTlis saproceso kodeqsis 59-e muxliT mowmis mier ficis dadebas aniWe-
bs savaldebulo xasiaTs.

aRniSnulidan gamomdinare, zogadi samarTali momCivnisagan moiTxovs fi-
cis dadebas, Tumca, misi e.w. zemdgomi ZiriTadi ufleba, romlis mixedviTac, 
momCivans ufleba aqvs, Tavisi religiuri Sexedulebebidan gamomdinare, uari 
Tqvas ficis dadebaze da arapirdapiri iZulebis, kerZod, administraciuli 
sasjelis gziT ar gaxdes iZulebuli, ganaxorcielos iseTi qmedeba, romelic 
ewinaaRmdegeba mis religiur mrwamss, ar aris SezRuduli ZiriTadi kanonis 
RirebulebaTa sistemaSi arsebuli farglebiT.

amgvari SezRudva arc germaniis vaimaris konstituciis 136-e muxlisa da ger-
maniis ZiriTadi kanonis 140-e muxlis urTierTmimarTebidan gamomdinareobs. ka-
vSiri, romelic arsebobs ZiriTad kanonSi germaniis vaimaris konstituciidan 
gadmotanil am normasa da rwmenis Tavisuflebis dRevandel ZiriTad ufle-
bas Soris, ar amarTlebs landis umaRlesi sasamarTlos gasaCivrebul ganCi-
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nebaSi germaniis vaimaris konstituciis 136-e muxlis me-4 punqtTan mimarTe-
biT gamotanil daskvnas, romlis mixedviTac, SesaZlebelia nebismieri adamianis 
iZuleba moqmedi kanonmdeblobis farglebSi arareligiuri ficis dadebis gamo. 
(konstituciurma)9 kanonmdebelma rwmenisa da sindisis Tavisuflebis sakiTxi 
gadawyvita germaniis vaimaris konstituciis eklesiasTan dakavSirebuli muxlis 
urTierTmimarTebidan gamomdinare da yvelanairi kanonismieri daTqmis gareSe 
Seitana igi konstituciis dasawyisSi moTavsebul, uSualod savaldebulo Ziri-
Tad uflebaTa katalogSi (ix: BVerfGE 19, 206 [219]; 24, 236 [246]). aqedan gamom-
dinare, germaniis vaimaris konstituciis 136-e muxli, warsulTan SedarebiT, 
unda ganimartos rwmenisa da sindisis Tavisuflebis (germaniis vaimaris kons-
tituciis 135-e muxli) bevrad ufro gaZlierebuli mniSvnelobis rakursSi. igi 
gadafarulia germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtis maRali 
Sida mniSvnelobiTa da datvirTviT mTel konstituciur uflebaTa sistemaSi. 
is, Tu germaniis vaimaris konstituciis 136-e muxlis pirveli punqtis gage-
biT germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiT gaTvaliswinebul 
Tavisuflebis uflebasTan mimarTebiT misive dawesebuli romeli valdebuleba 
SeiZleba ganaxorcielos saxelmwifom iZulebiTi zomebis gamoyenebiT, ZiriTadi 
kanonis uzenaesobis gaTvaliswinebiT, SesaZlebelia ganisazRvros mxolod ger-
maniis ZiriTadi kanonis me-4 muxlis pirveli punqtis mixedviT. 

germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiT garantirebu-
li uflebis konstituciiT gamarTlebul SezRudvas da dabrkolebas, rome-
lic mowmis ficis dadebisas gamoricxavs momCivnis religiuri Sexedulebebis 
gaTvaliswinebas, ar warmoadgens germaniis ZiriTadi kanonis 56-e muxli da 
64-e muxlis me-2 punqti, romlebic avaldebulebs germaniis prezidentsa da 
aseve sxva konstituciur organoebs, dadon samsaxurebrivi fici. aRniSnuli 
valdebuleba gamomdinareobs Sesabamisi konstituciuri Tanamdebobis daka-
vebasTan dakavSirebiT miRebuli Tavisufali gadawyvetilebidan. es Tanamde-
boba dakavSirebulia saxelmwifos uSualo da gansakuTrebulad gamoxatuli 
formiT warmodgenasTan da, Sesabamisad, winapirobad iTvaliswinebs arCeuli 
piris srul identificirebas konstituciiT damkvidrebul da garantirebul 
RirebulebebTan. yovelive amisagan gansxvavebiT ki, nebismieri adamiani val-
debulia misces Cveneba da kanonis moTxovnebis Tanaxmad, dados fici Tavisi 
Cvenebis sisworesTan dakavSirebiT. ficis dadebis valdebuleba SesaZlebe-
lia ganxorcieldes kanoniT gaTvaliswinebuli iZulebis zomebiT (ix: ger-
maniis sisxlis samarTlis saproceso kodeqsis 70-e da germaniis samoqalaqo 
saproceso kodeqsis 390-e muxlebi). yvela im SemTxvevaSi, rodesac sasamarT-
lo awesebs iseTi mowmis mier ficis dadebas, romelic, Tavisi religiuri 
Sexedulebebidan gamomdinare, ewinaaRmdegeba aRniSnul aqts, saxezea kon-
fliqti, rasac verafriT aaridebs Tavs mowmed mowveuli piri. aseve aRniSnu-
li principuli urTierTsxvaobac mowmis ficsa da samsaxurebriv fics Soris 
gamoricxavs ficis orive formisa da saxeobisadmi erTgvarovan midgomas...

g) momCivans germaniis ZiriTadi kanonis me-4 muxlis pirvel punqtze da-
yrdnobiT SeuZlia moiTxovos, rom gaTavisufldes ficis dadebis valde-
bulebisagan, vinaidan aRniSnuli qmedeba mas ekrZaleba Tavisi religiuri 

9 germaniaSi terminologiurad erTmaneTisagan ganasxvaveben konstituciur kanonmdebels da 
e.w. Cveulebriv kanonmdebels.
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Sexedulebebidan gamomdinare. amiT ar irRveva sazogadoebis konstituciuri 
rangis interesebi da mesame pirTa ZiriTadi uflebebi...

saxelmwifosa da sazogadoebis interesi moqmed marTlmsajulebasTan 
dakavSirebiT, romelic asaxulia da nawilia germaniis ZiriTadi kanoniT da-
mkvidrebuli Rirebulebebisa (ix: germaniis ZiriTadi kanonis 92-e muxli) da 
romelic, iqidan gamomdinare, rom yoveli marTlmsajuleba sabolood em-
saxureba ZiriTad uflebaTa dacvas, saTanadod unda Sefasdes. igi ar Sei-
zRudeba calkeul SemTxvevaSi mowmis mier ficis dadebis valdebulebis sawi-
naaRmdego religiur SexedulebasTan SerigebiTa da misi aRiarebiT. ar aris 
savaldebulo, rom kanonmdeblis mier simarTlis gamorkvevis saSualebad 
aRiarebuli da aucilebeli mowmis Cvenebis siswore dadasturdes mxolod 
da mxolod ficis formiT, kerZod, formulirebis „vficav...“ gamoyenebiT10...

sanam kanonmdebeli germaniis ZiriTadi kanonis me-4 muxlis pirveli 
punqtis Sesabamisad, kanonis doneze religiuri mosazrebebidan gamomdina-
re, ar moawesrigebs mowmis ficis dadebaze uaris Tqmas, rwmenisa da sindi-
sis Tavisuflebis ZiriTadi ufleba sisxlis samarTlis moqmedi saproceso 
normebis farglebSi gamoavlens Tavis uSualo da saWiroebis SemTxvevaSi _ 
koreqtul moqmedebasa da gavlenas (BGHSt 19, 323 [330]). aqedan gamomdina-
re, germaniis sisxlis samarTlis saproceso kodeqsis 70-e muxlis pirveli 
nawili, konstituciis Sesabamisad, unda ganimartos ise, rom „kanonieri 
safuZveli“, romelic amarTlebs ficis dadebaze uaris Tqmas, moicavs ara 
mxolod sisxlis samarTlis saproceso kodeqsiT gaTvaliswinebul Ca-
monaTvals (germaniis sisxlis samarTlis saproceso kodeqsis me-60-63-e 
muxlisa da 66-e muxlis „e“ qvepunqti), aramed aseve _ germaniis ZiriTadi 
kanonis me-4 muxlis pirveli punqtiT dacul ZiriTad uflebasac, rogorc 
ficis dadebis valdebulebisagan ganTavisuflebis erT-erT safuZvels (ix: 
BVerfGE 25, 296 [305]).

E – 93, 1

1. jvris an jvarcmis gamosaxulebis ganTavseba iseTi sajaro skolis saklaso 
oTaxebSi, romelic ar warmoadgens religiur saswavlebels, ewinaaRmdegeba 
germaniis ZiriTadi kanonis me-4 muxlis pirvel punqts.

2. bavariis saxalxo skolaTa ganawesis me-13 muxlis pirveli punqtis me-3 wina-
dadeba ar Seesabameba germaniis ZiriTadi kanonis me-4 muxlis pirvel punqts 
da baTilia.

pirveli palatis 1995 wlis 16 maisis ganCineba
- 1 BvR 1087/91 -

a
sakonstitucio saCivari exeba jvris an jvarcmis gamosaxulebis ganTavse-

bas skolis oTaxebSi.

10 germaniis aqtualuri sisxlis samarTlis kodeqsis 66-e muxlis „d“ qvepunqti da 155-e muxli.
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I
bavariis saxalxo skolaTa 1983 wlis 21 ivnisis ganawesis me-13 muxlis 

pirveli punqtis me-3 winadadebis mixedviT, sajaro skolebis yvela saklaso 
oTaxSi jvari unda iyos ganTavsebuli.

g
sakonstitucio saCivari dasabuTebulia.

II
gasaCivrebuli gadawyvetilebebi arRvevs pirveli da me-2 momCivnebis Se-

mTxvevaSi _ germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiTa da me-6 
muxlis me-2 punqtis pirveli winadadebiT gaTvaliswinebul ZiriTad uflebe-
bs, xolo me-3 da me-5 momCivnebis SemTxvevaSi _ ZiriTadi kanonis me-4 muxlis 
pirveli punqtiT gaTvaliswinebul ZiriTad uflebas. aRniSnuli gadawyveti-
lebebi efuZneba bavariis saxalxo skolaTa ganawesis me-13 muxlis pirveli 
punqtis me-3 winadadebas, romelic, Tavis mxriv, Seusabamoa germaniis Ziri-
Tad kanonTan da baTilia. 

1. germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti icavs rwmenis 
Tavisuflebas. Sesabamisad, calkeuli adamianis gadawyvetileba romelime rw-
menis Taobaze misi piradi saqmea da ara _ saxelmwifosi. saxelmwifos ara aqvs 
ufleba, daavaldebulos piri, iyos romelime religiis mimdevari an aukr-
Zalos mas igi. rwmenis Tavisufleba moicavs ara mxolod rwmenis qonisa Tu 
arqonis Tavisuflebas, aramed aseve _ sakuTari religiuri Sexedulebebis 
mixedviT cxovrebisa da moqmedebis Tavisuflebas (ix: BVerfGE 32, 98 [106]). 
rwmenis Tavisufleba gansakuTrebiT gulisxmobs monawileobas sakulto mo-
qmedebebSi, rasac iTvaliswinebs esa Tu is religia, an romlis meSveobiTac 
hpovebs igi Tavis gamoxatulebas. aqedan gamomdinareobs aseve piris Tavisu-
fleba, ar monawileobdes misTvis miuRebeli religiis ritualebsa Tu sakul-
to moqmedebebSi. es Tavisufleba aseve moicavs simboloebs, romelTa meS-
veobiTac Tavis gamoxatulebas hpovebs rwmena an religia. germaniis ZiriTadi 
kanonis me-4 muxlis pirveli punqtis mixedviT, calkeulma adamianma unda 
gadawyvitos, Tu romel religiur simboloebs aRiarebs da romels uaryo-
fs. Tumca, calkeul adamians iseT sazogadoebaSi, romelic asparezs aZlevs 
sxvadasxva religiur Sexedulebas, ara aqvs ufleba, izolirebuli iyos sxva 
religiuri Sexedulebebisagan, ritualebisa Tu religiuri simboloebisagan. 
aRniSnulisagan unda ganvasxvaoT saxelmwifos mier Seqmnili iseTi viTareba, 
roca calkeuli adamiani, yvelanairi sawinaaRmdego zomebis miRebis gareSe, 
imyofeba erTi religiis, misi ritualebisa da simboloebis gavlenis qveS. 
aqedan gamomdinare, germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti 
moqmedebs gansakuTrebiT iseT cxovrebiseul sferoebSi, romlebic sazoga-
doebis mier ki ar aris organizebuli, aramed imyofeba saxelmwifos mzrunve-
lobisa da meurveobis qveS (ix: BVerfGE 41, 29 [49]). aRniSnuls aseve exmaureba 
germaniis ZiriTadi kanonis 140-e muxli da germaniis vaimaris konstituciis 
136-e muxlis me-4 punqti, romlebic erTmniSvnelovnad krZalaven adamianis 
iZulebas, monawileoba miiRos religiur RonisZiebebSi.

germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti, Tumca, ar izRude-
ba mxolod imiT, rom saxelmwifos ekrZaleba calkeuli adamianis an religiuri 
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gaerTianebebis rwmenaSi, religiur SexedulebebSi, religiur moqmedebebsa da 
gamovlinebebSi Careva. aRniSnuli norma saxelmwifos avaldebulebs, uzrun-
velyos calkeuli adamianisaTvis iseTi samoqmedo sivrce, sadac SesaZlebe-
li iqneba pirovnebis ganviTareba msoflmxedvelobriv-religiur sferoSi (ix: 
BVerfGE 41, 29 [49]) da daicvas isini sxva an konkurent religiur Sexedule-
baTa mimdevrebis mxridan gamovlenili Seviwroebisa da SesaZlo Tavdasxmisa-
gan. Tumca, germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti calkeul 
adamiansa da religiur gaerTianebebs ar miakuTvnebs imis moTxovnis uflebas, 
rom saxelmwifos mxardaWeriT gamoxatos da gamoavlinos sakuTari religiuri 
Sexedulebebi. germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtiT gaTva-
liswinebuli rwmenis Tavisuflebidan gamomdinareobs saxelmwifos neitralu-
robis principi sxvadasxva religiisa da aRmsareblobis mimarT. saxelmwifo, sa-
dac erTmaneTis gverdiT arsebobs sxvadasxva da aseve dapirispirebuli reli-
giuri Tu msoflmxedvelobrivi Sexedulebebi, maTi mSvidobiani Tanacxovrebis 
uzrunvelyofas moaxerxebs mxolod im SemTxvevaSi, rodesac igi TviTon iqneba 
neitraluri rwmenisa da religiis sakiTxebSi. Sesabamisad, mas ara aqvs ufleba, 
TviTon Seuqmnas safrTxe Tavisi sazogadoebis religiur mSvidobianobas. aR-
niSnuli mcneba, germaniis ZiriTadi kanonis me-4 muxlis pirveli punqtis gar-
da, aseve gamoxatulia ZiriTadi kanonis me-3 muxlis me-3 punqtiT, 33-e muxlis 
pirveli punqtiTa da 140-e muxliT, aseve _ germaniis vaimaris konstituciis 
136-e muxlis pirveli da me-4 punqtebiTa da 137-e muxlis pirveli punqtiT. 
dasaxelebuli normebi ewinaaRmdegeba saxelmwifo-eklesiuri samarTlebrivi 
formebis SemoRebas da krZalavs garkveuli religiuri Sexedulebebis privi-
legiisa da sxva religiis mimdevarTa marginalizacias (ix: BVerfGE 19, 206 [216]; 
24, 236 [246]; 33, 23 [28] da aseve damkvidrebuli sasamarTlo praqtika). amasTan, 
ara aqvs mniSvneloba raodenobriv upiratesobas an socialur mniSvnelobas (ix: 
BVerfGE 32, 98 [106]). saxelmwifo valdebulia, sxvadasxva religiur Tu mso-
flmxedvelobriv gaerTianebebTan mopyrobisas ixelmZRvanelos Tanasworobis 
principiT (ix: BVerfGE 19, 1 [8]; 19, 206 [216]; 24, 236 [246]). aseve im sferoebSi, 
sadac saxelmwifo TanamSromlobs aseT gaerTianebebTan an mxars uWers maT, 
ar SeiZleba moxdes identifikacia garkveul religiur gaerTianebasTan (ix: 
BVerfGE 30, 415 [422]).

germaniis ZiriTadi kanonis me-6 muxlis me-2 punqtis pirvel winadadebas-
Tan erTad, romelic mSoblebisaTvis uzrunvelyofs maTi Svilebis aRzrdasa 
da movla-patronobas, rogorc maT bunebriv uflebas, germaniis ZiriTadi ka-
nonis me-4 muxlis pirveli punqti moicavs Svilebis religiuri da msoflmxe-
dvelobrivi kuTxiT aRzrdasac. mSoblebis prerogativaa, gadascen TavianT 
Svilebs is Sexedulebebi rwmenisa Tu msoflmxedvelobis sakiTxebTan daka-
vSirebiT, romlebic maT sworad miaCniaT (ix: BVerfGE 41, 29 [44, 47]). aqedan 
gamomdinareobs aseve mSoblebis ufleba, moaridon Svilebi iseT religiur 
Sexedulebebs, romlebsac isini mcdarad an sazianod miiCneven.

2. aRniSnuli ZiriTadi uflebis sferoSi ereva bavariis saxalxo skolaTa 
ganawesis me-13 muxlis pirveli punqtis me-3 winadadeba da aseve _ gasaCivre-
buli gadawyvetilebebi, romlebic eyrdnoba am normas.

a) bavariis saxalxo skolaTa ganawesis me-13 muxlis pirveli punqtis me-3 
winadadeba iTvaliswinebs bavariis saxalxo skolebis yvela saklaso oTaxSi 
jvris ganTavsebas. saqmis ganmxilveli sasamarTloebis ganmartebiT, jvris 
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cneba moicavs jvars macxovris gamosaxulebiTa da aseve _ mis gareSe. Sesa-
bamisad, normis Semowmebisas gaTvaliswinebul unda iqnes orive mniSvneloba 
Tu gamovlineba. Tumca, droebiTi samarTlebrivi dacvis gancxadebaSi momCi-
vnebma moiTxoves mxolod jvarcmis gamosaxulebis moxsna. magram umaRlesma 
administraciulma sasamarTlom erTmniSvnelovnad miiCnia, rom aRniSnuli 
SesaZloa, aseve gulisxmobdes jvrebsac macxovris gamosaxulebis gareSe da 
am gavrcobili gagebisa da mniSvnelobis gaTvaliswinebiT, ar daakmayofila 
gancxadeba.

zogadi saskolo valdebulebis fonze da am valdebulebasTan erTad 
saklaso oTaxSi ganTavsebuli jvari gakveTilebis mimdinareobisas iwvevs 
moswavleTa konfrontacias am religiur simbolosTan, maT mier sawinaaRm-
dego zomebis miRebis, kerZod - Tavis aridebis SesaZleblobis gareSe, riTac 
isini iZulebulni xdebian, iswavlon Á jvris qveS”. amiT gansxvavdeba saklaso 
oTaxebSi jvrebis ganTavseba sxvadasxva religiur SexedulebaTa simboloebis 
yoveldRiur cxovrebaSi uxvad arsebuli konfrontaciisagan. upirvelesad 
unda iTqvas, rom es konfrontacia ar momdinareobs saxelmwifosagan, aramed 
gaxlavT sazogadoebaSi sxvadasxva religiuri Sexedulebebisa da religiuri 
gaerTianebebis arsebobisa da gavrcelebis Sedegi; da amas garda, mas ar axa-
siaTebs Tavis aridebis SeuZleblobis imave done. 

Tumca, calkeul adamians arc quCis plakatebze, sajaro transportsa Tu 
SenobebSi ganTavsebul religiur simboloebTan Sexebis SemTxvevaSi aqvs ar-
Cevnis anu Tavis aridebis SesaZlebloba, magram aseTi Sexeba, rogorc wesi, 
wuTieria; Tundac ufro xangrZlivi Sexebisas aseTi konfrontacia ar aris 
aucileblobis SemTxvevaSi sanqciebiT ganxorcielebadi zewolisa da iZule-
bis Sedegi.

xangrZlivobisa da intensiurobis mixedviT, jvris gavlena saklaso oTaxe-
bSi ufro maRalia, vidre _ sasamarTlo darbazebSi. Tumca, im garemoebe-
bis gaTvaliswinebiT, rom piri iZulebulia, samarTlebrivi dava warmarTos 
jvris qveS, rac aranairad ar Seesabameba da ufro metic _ ewinaaRmdegeba 
mis religiur mrwamssa da Sexedulebebs, germaniis federalurma sakonsti-
tucio sasamarTlom dainaxa da mocemulad miiCnia rwmenis ZiriTadi uflebis 
darRveva procesis ebraeli monawilis SemTxvevaSi, romelmac es yvelaferi 
aRiqva, rogorc saxelmwifos identifikacia qristianul sarwmunoebasTan (ix: 
BVerfGE 35, 366 [375])...

b) jvari warmoadgens garkveuli religiuri Sexedulebis gamoxatulebas. 
igi ar aris dasavluri kulturis produqti, romelzec maT Soris qristia-
nobamac moaxdina gavlena.

Tumca, saukuneebis ganmavlobaSi mravali qristianuli tradicia gardai-
qmna sazogadoebis zogadkulturul Rirebulebad, romelsac verc qris-
tianobis mowinaaRmdegeebi da kritikosebi auvlian gverds, rogorc Ta-
vianT istoriul memkvidreobas. magram aRniSnulisagan unda ganvasxvaoT 
qristianuli religiis specifikiTa da SinaarsiT datvirTuli rekvizitebi, 
mTeli Tavisi ritualuri ganxorcielebiTa da simboluri gamoxatulebiT. 
saxelmwifos mier am mimdinareobebis mimarT mxardaWeris gamovlena, rasac 
mesame piri aseve aRiqvams saxelmwifosTan urTierTobisas, warmoadgens re-
ligiis Tavisuflebis SezRudvas. federalurma sakonstitucio sasamarT-
lom es mosazreba ukve gamoTqva arareligiuri skolebis qristianuli xa-
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siaTis konstituciurobasTan dakavSirebul gadawyvetilebaSi da daadgina, 
rom qristianobisadmi mimxroba dasaSvebia mxolod imdenad, ramdenadac 
igi dakavSirebulia kulturul da saganmanaTleblo faqtorTan, rogorc 
dasavleTis istoriis nawilTan da ara _ rogorc qristianobis religiur 
mrwamsTan. mxolod aseTi formaa legitimuri araqristianTa mimarT qris-
tianobisadmi, rogorc istoriuli da kulturuli movlenisadmi, mimxroba-
Si (ix: BVerfGE 41, 29 [52]). 

jvari dResac warmoadgens qristianuli sarwmunoebis specifikur sim-
bolos. ufro metic – jvari qristianobis mTavari gansaxierebaa. igi aris 
simbolo zvarakad Sewiruli qristes mier kacobriobis codvebisagan daxs-
nisa, imavdroulad jvari warmoadgens qristes mier eSmakisa da sikvdilis 
daZlevisa da misi samyaroze gamefebis simbolos. aq erToblivadaa tanjva da 
triumfi. Sesabamisad, morwmune qristianisaTvis jvars sxvadasxva religiuri 
datvirTva aqvs, ris gamoc igi xdeba Tayvaniscemis sagani. romelime Senobasa 
Tu darbazSi jvris ganTavseba dRemde metyvelebs mflobelis qristianul 
sarwmunoebaze. araqristianisa da aTeistisaTvis ki qristianuli religiis 
farglebSi, misi dRevandeli da istoriuli mniSvnelobidan gamomdinare, jva-
ri aRiqmeba Sesabamisi sarwmunoebisa da misi misioneruli gavrcelebis sim-
bolod. qristianuli TviTSegnebisaTvis Seuracxmyofeli iqneboda is faqti, 
rom jvari, gasaCivrebuli gadawyvetilebebis Sinaarsis msgavsad, miCneuliyo 
mxolod dasavluri istoriisa da kulturis gamoxatulebad an mxolod _ 
sakulto niSnad, yovelgvari religiuri mimarTebisa da datvirTvis gareSe. 
jvris religiuri mimarTeba aseve naTlad ikveTeba bavariis saxalxo skolaTa 
ganawesis me-13 muxlis pirvel nawilSi.

g) saklaso oTaxSi jvris ganTavsebis SemTxvevaSi ar SeiZleba misi 
moswavleebze zegavlenis uaryofa, rasac adgili aqvs gasaCivrebul ga-
dawyvetilebebSi.

Tumca, marTalia is, rom saklaso oTaxebSi jvrebis ganTavsebiT ar xdeba 
moswavleTa iZuleba raime saxis identifikaciasTan an garkveuli pativis-
cemis gamoxatvasa da qcevis garkveul formasTan dakavSirebiT. aseve jvris 
arsebobis faqtidan ar gamomdinareobs, rom igi gavlenas axdens Cveulebrivi 
gakveTilis Sinaarsze an gakveTili agebulia im sarwmunoebisa da Rirebule-
bebis mixedviT, romlis simbolosac igi warmoadgens. Tumca, amiT ar amoiwu-
reba jvris zegavlenis farglebi. saskolo aRzrda emsaxureba ara mxolod 
ZiriTadi kulturuli meTodebisa da SemecnebiTi unaris ganviTarebas, ara-
med man aseve unda ganaviTaros da daxvewos moswavleTa emociuri, afeqturi 
SesaZleblobebi da potenciali. saskolo sistema emsaxureba imas, rom xeli 
Seuwyos moswavleTa pirovnul da mravalmxriv ganviTarebas da gansakuTre-
buli gavlena moaxdinos maT socialur qcevasa da cxovrebaze. am mimarTebiT 
saklaso oTaxSi ganTavsebuli jvari iZens gansakuTrebul mniSvnelobas. mas 
aqvs mowodebiTi xasiaTi da TiTqos miuTiTebs mis mier simbolizirebuli 
sarwmunoebis samagaliTobasa da mimzidvelobaze, aseve mouwodebs misi mi-
mdevrobisaken. es yvelaferi ki xdeba im adamianebis mimarT, romelTa Sexe-
dulebebi, maTi axalgazrduli asakis gamo, jer kidev aramyaria da jerac 
gamosamuSavebeli aqvT kritikis unari, ara aqvT Camoyalibebuli sakuTari 
poziciebi da romlebic, aqedan gamomdinare, advilad eqcevian mentaluri 
gavlenis qveS (BVerfGE 52, 223 [249]).
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arc gasaCivrebuli gadawyvetilebebi ayeneben eWvqveS jvris momwodebel 
xasiaTsa Tu Zalas. Tumca, isini imavdroulad gamoricxaven araqristiani 
moswavleebisaTvis mis specifikur da qristianuli religiidan gamomdinare 
mniSvnelobas. qristiani moswavleebisaTvis ki, am gadawyvetilebebis mixed-
viT, jvari maTi religiuri Sexedulebebis gamoxatulebaa. msgavsi mosazreba 
aqvs bavariis premier-ministrs, igi miiCnevs, rom jvars Cveulebrivi gakveTi-
lebis farglebSi mxolod araspecifikuri simboluri datvirTva aqvs, rome-
lic saskolo locvisas da religiis gakveTilis mimdinareobisas gadaiqceva 
rwmenis specifikur simbolod.

3. rwmenis Tavisuflebis ZiriTadi ufleba uzrunvelyofilia yovel-
gvari daTqmis gareSe. Tumca, es ar niSnavs imas, rom aRniSnuli ufleba 
miuwvdomelia nebismieri SezRudvisaTvis. magram aseTi SezRudva TviTon 
konstituciidan unda gamomdinareobdes. iseTi SezRudvebis formulireba, 
romelsac safuZveli ar moepoveba konstituciaSi, ar warmoadgens kanonm-
deblis funqcias. miTiTebul SemTxvevaSi ki ar aris mocemuli konstitu-
ciur-samarTlebrivi safuZvlebi, romlebic gaamarTlebda rwmenis Tavisu-
flebaSi Carevas.

a) amgvari safuZveli ar gamomdinareobs germaniis ZiriTadi kanonis me-7 
muxlis pirveli punqtidan. Tumca, aRniSnuli norma saxelmwifos akisrebs 
aRmzrdelobiT funqcias (ix: BVerfGE 34, 165 [181]). saxelmwifo valdebulia, 
ara mxolod organizeba gauwios saskolo ganaTlebas da aagos saskolo Se-
nobebi, aramed aseve SeuZlia monawileoba miiRos aRmzrdelobiTi miznebis 
dadgenasa da ganaTlebis procesis warmarTvaSi. amasTan, saxelmwifo damou-
kidebelia mSoblebisagan (BVerfGE 34, 165 [182]; 47, 46 [71]). aqedan gamomdi-
nare, SesaZloa warmoiSvas ara mxolod skolebisa da ojaxebis konfliqti, 
aramed gardauvalia, rom skolaSi moxdes moswavleebisa da maTi mSoblebis 
sxvadasxvagvari religiuri Tu msoflmxedvelobrivi Sexedulebebis gansaku-
TrebiT intensiuri Sejaxeba.

es konfliqti, yovelgvari daTqmis gareSe uzrunvelyofili ZiriTa-
di uflebis sxvadasxva mflobels Soris da aseve am ZiriTad uflebasa da 
konstituciiT dacul sxva sikeTeebs Soris, unda amoixsnas e.w. Á praqtiku-
li konkordantis~11 principiT, romelic moiTxovs, rom dapirispirebuli 
samarTlebrivi poziciebidan ar iyos privilegirebuli arc erTi pozicia, 
aramed moxdes maTi maqsimaluri gaTanabreba (ix: BVerfGE 28, 243 [260]; 41, 29 
[50]; 52, 223 [247, 251]).

es gaTanabreba ar moiTxovs saxelmwifosagan, rom man germaniis ZiriTadi 
kanonis me-7 muxlis pirveli punqtiT dakisrebuli aRmzrdelobiTi funqciis 
ganxorcielebisas mTlianad uari Tqvas yvelanair religiur Tu msoflmxe-
dvelobriv tendenciebze. im saxelmwifosac, romelic srulad uzrunvelyo-
fs rwmenis Tavisuflebas da amiT asrulebs religiuri da msoflmxedvelo-

11 „praqtikuli konkordantis“ principi germaniis sakonstitucio samarTalSi daamkvidra 
konrad hesem da igi aRiarebulia yvela samarTlebriv wresa Tu sferoSi. aRniSnuli principi 
gamoiyeneba konstituciur normaTa koliziisas da niSnavs optimaluri konsensusis povnas 
am normebs Soris. konrad heses ganmartebiT, konkordantis principi mdgomareobs SemdegSi: 
„konstituciiT daculi samarTlebrivi sikeTeebi problemis amoxsnis farglebSi ise unda 
dauqvemdebardes erTmaneTs, rom TiToeuli maTgani iyos realuri... orive samarTlebriv 
sikeTes unda ganesazRvros Tavisi farglebi, raTa SesaZlebeli iyos maTi optimaluri 
Sedegisa da moqmedebis miRweva“. 
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brivi neitralobis valdebulebas, ar SeuZlia ganagdos da uaryos kultu-
ris meSveobiT gadmocemuli da istoriulad damkvidrebuli Rirebulebebi, 
romlebsac eyrdnoba sazogadoebrivi erTianoba da razec aseve damokide-
bulia saxelmwifos mier Tavisi movaleobebisa da amocanebis Sesruleba. am 
Rirebulebebis Camoyalibebaze yvelaze didi gavlena moaxdina qristianulma 
sarwmunoebam da eklesiam, miuxedavad imisa, Tu rogor Sefasdeba maTi dRe-
vandeli memkvidreoba. aRniSnulTan mWidrod dakavSirebuli tradiciebis, 
gamocdilebebisa da qcevis nimuSebis mimarT ar SeiZleba saxelmwifo iyos 
gulgrili. es gansakuTrebiT moqmedebs skolebis mimarT, sadac didi mniSvne-
loba eniWeba sazogadoebis tradiciuli kulturuli safuZvlebis gavrcele-
bas da ganaxlebas. amas garda, saxelmwifos, romelic avaldebulebs mSoble-
bs, rom Svilebi miabaron saxelmwifo skolebSi, ufleba aqvs gaiTvaliswinos 
im mSoblebis interesebi da religiis Tavisufleba, romlebsac surT Tavian-
Ti Svilebis religiuri aRzrda. germaniis ZiriTadma kanonma gaiTvaliswina 
es interesebi da me-7 muxlis me-5 punqtiT dauSva saxelmwifo religiuri da 
msoflmxedvelobrivi skolebi. aseve gaTvaliswinebulia religiis gakveTili 
saskolo programaSi (germaniis ZiriTadi kanonis me-7 muxlis me-3 punqti) da 
amas garda, qmnis sivrces religiuri Sexedulebebis aqtiuri gamoxatvisa da 
ganxorcielebisaTvis (ix: BVerfGE 41, 29 [49]; 52, 223 [240]).

Tumca, unda aRiniSnos, rom pluralistur sazogadoebaSi rTulia saja-
ro skolis formirebisas yvela aRmzrdelobiTi Sexedulebis srulad gaTva-
liswineba. aseve SeuZlebelia religiis Tavisuflebis dadebiTi da uaryofiTi 
mxareebis uproblemo ganxorcieleba erTsa da imave saxelmwifo instituciis 
farglebSi. aqedan gamomdinareobs, rom calkeul adamians skolis farglebSi 
ar SeuZlia, SeuzRudavad miuTiTos germaniis ZiriTadi kanonis me-4 muxlis 
pirvel punqtze. 

tolerantobis principis gaTvaliswinebiT, religiis Tavisuflebis dade-
biT da uaryofiT mxareebs Soris arsebuli gardauvali daZabulobis daZleva 
landis kanonmdeblis prerogativaa, romelic valdebulia, sajaro nebis Ca-
moyalibebis procesSi moiZios yvelasaTvis garkveul doneze misaRebi kom-
promisi. Tavisi debulebebis Camoyalibebisas kanonmdebels SeuZlia orien-
tireba moaxdinos imaze, rom germaniis ZiriTadi kanonis me-7 muxli, erTi 
mxriv, uSvebs saskolo ganaTlebis farglebSi religiur-msoflmxedvelobriv 
gavlenas, xolo, meore mxriv ki, germaniis ZiriTadi kanonis me-4 muxli moi-
Txovs saskolo formisa da struqturis Sesaxeb gadawyvetilebis miRebisas 
religiur-msoflmxedvelobrivi tendenciebis maqsimalur gamoricxvas. orive 
norma aRqmuli unda iyos erTianobaSi da interpretaciisas unda moxdes maTi 
urTierTSeTavseba, vinaidan swored am ori normiT daculi samarTlebri-
vi sikeTeebis uerTierTgaTanabreba [konkordanti] amarTlebs da Seesabameba 
germaniis ZiriTadi kanoniT miRebul gadawyvetilebas (ix: BVerfGE 41, 29 [50]).

zemoT aRniSnulidan germaniis federalurma sakonstitucio sasamarTlom 
daaskvna, rom sajaro saxalxo skolebis struqturis gansazRvrisas landis 
kanonmdebels ar ekrZaleba qristianuli tendenciebis SemoReba, miuxedavad 
imisa, rom zogierT mSobels, romelic Svilis aRzrdisas gverds ver auvlis 
aseT skolebs, ar surs misi religiuri aRzrda. winapirobaa, rom aseT Se-
mTxvevebSi saubari unda iyos Zaladobis elementebis gardauval minimumze, 
rac xazgasmiT imas niSnavs, rom skolas ara aqvs ufleba, Tavis amocanas 
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religiur-msoflmxedvelobriv sferoSi moekidos misionerulad da raime 
savaldebulo xasiaTi mianiWos qristianul sarwmunoebas. Sesabamisad, qris-
tianobis aRiareba ukavSirdeba mxolod kulturuli da saganmanaTleblo fa-
qtoris aRiarebas da ara misi, rogorc religiis, mrwamss. qristianoba, ro-
gorc kulturuli movlena, moicavs aseve sxva religiebisa da mosazrebebis 
mimarT tolerantobis ideas. maTi konfrontacia qristianul samyarosTan 
imdenad ar iwvevs araqristianuli samyaros warmomadgenlebSi diskriminaciis 
SegrZnebas, ramdenadac saubaria ara sarwmunoebis gavrcelebasa da propa-
gandaze, aramed _ religiur-msoflmxedvelobriv sivrceSi pirovnebis avto-
nomiis ganxorcielebaze, germaniis ZiriTadi kanonis me-4 muxlis Sesabamisad 
(ix: BVerfGE 41, 29 [51] ; 41, 65 [85]). zemoT aRniSnulidan gamomdinare, ger-
maniis federalurma sakonstitucio sasamarTlom, konstituciis Sesatyvisi 
ganmartebis moTxovniT, konstituciurad cno bavariis konstituciis 135-e 
muxlis me-2 winadadeba gaerTianebul qristianul skolasTan dakavSirebiT 
(ix: BVerfGE 41, 65 [66 da 79]) da qristianuli xasiaTis arareligiur skolas-
Tan mimarTebiT ganmarta, rom igi ar warmoadgenda religiur saswavlebels 
(ix: BVerfGE 41, 29 [62]). 

jvrebis ganTavseba saklaso oTaxebSi scdeba skolis religiuri da mso-
flmxedvelobrivi struqturis Camoyalibebisas gasaTvaliswinebel zRvars. 
rogorc ukve dadginda, jvars ver CamoerTmeva Tavisi specifikuri mimar-
Teba qristianul mrwamsTan da ver gadaiqceva dasavluri kulturis saerTo 
monapovrad. igi aris simbolo qristianuli sarwmunoebis ZiriTadi birTvisa, 
romelmac, Tumca, mravalmxrivi roli iTamaSa gansakuTrebiT dasavluri sa-
myaros Camoyalibebasa da formirebaSi, magram arc erT SemTxvevaSi ar aris 
sazogadoebis yvela wevris sulieri sazrdo, aramed igi uaryofilia sazoga-
doebis mravali wevris mier, germaniis ZiriTadi kanonis me-4 muxliT gaTva-
liswinebuli uflebis realizebis farglebSi. aqedan gamomdinare, jvris gan-
Tavseba sajaro _ savaldebulo skolis saklaso oTaxebSi ewinaaRmdegeba ger-
maniis ZiriTadi kanonis me-4 muxls imdenad, ramdenadac mocemul SemTxvevaSi 
ar aris saubari qristianul saswavlebelze.

b) jvris ganTavseba arc qristiani mSoblebisa da moswavleebis pozitiu-
ri religiuri Tavisuflebidan gamomdinareobs. pozitiuri rwmenis Tavisu-
fleba erTnairad vrceldeba yvela mSobelsa da moswavleze, maT Soris _ 
araqristianebzec. aqedan gamomdinare, konfliqti SeuZlebelia mogvardes 
umravlesobis principis gaTvaliswinebiT, vinaidan rwmenis Tavisuflebis Zi-
riTadi ufleba swored umciresobaTa gansakuTrebul dacvas isaxavs miznad. 
amas garda, germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti ZiriTa-
di uflebis mflobelebs SeuzRudavad ar miakuTvnebs saxelmwifo institu-
ciebis farglebSi TavianTi religiuri Sexedulebebis gamovlena-ganxorcie-
lebis moTxovnis uflebas. Tu skola, konstituciis Sesabamisad, religiis 
gakveTilebze saskolo locvasa da sxva religiuri RonisZiebebis farglebSi 
sakmaris sivrcesa da asparezs aniWebs zemoT aRniSnul uflebebs, aseTi Ro-
nisZiebebi unda aigos nebayoflobis principze da sxva mosazrebebis mqone 
adamianebs maTTvis misaRebi formiT unda aZlevdes amgvari ceremoniebisaT-
vis Tavis aridebis SesaZleblobas. aRniSnuli moTxovnebi ar aris daculi 
saklaso oTaxebSi jvrebis ganTavsebisas, romlis arsebobasa da datvirTvas 
Tavs ver aaridebs gansxvavebuli Sexedulebis mqone adamiani. da bolos, Á pra-
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qtikuli konkordantis~ princips ewinaaRmdegeba gansxvavebuli azris mqone 
adamianis gancdebis sruli ignorireba imisaTvis, rom qristiani moswavlee-
bisaTvis, religiis gakveTilisa da sxva aRniSnuli nebayoflobiTi religiu-
ri RonisZiebebis garda, Cveulebrivi gakveTilic mimdinareobdes maTi rwme-
nis simbolos qveS.

mosamarTleebis: b-ni zaidelis, b-ni ziolnerisa da  
q-ni haazis gansxvavebuli azri pirveli palatis 1995 wlis 16 maisis  

ganCinebasTan dakavSirebiT: 
- 1 BvR 1087/91 -

ar veTanxmebiT palatis umravlesobis azrs, romlis mixedviTac, bavariis 
saxalxo skolaTa ganawesis me-13 muxlis pirveli punqtis me-3 winadadeba yve-
la saklaso oTaxSi jvris ganTavsebasTan dakavSirebiT, ewinaaRmdegeba ger-
maniis ZiriTad kanons...

E – 104, 337

1. aragermaneli morwmune muslimani yasbis saqmianoba, romelsac surs cxove-
lebis dakvla [ebrauli da muslimanuri sarwmunoebebisaTvis damaxasiaTebe-
li wesiT] gamayuCebeli saSualebebis gareSe, raTa SesaZlebloba misces Tavis 
momxmareblebs, maTi religiuri Sexedulebebis Sesabamisad, ikvebon amgvari 
teqnologiiT dakluli cxovelis xorciT, konstituciur-samarTlebrivi 
kuTxiT unda Sefasdes germaniis ZiriTadi kanonis me-2 muxlis pirveli pun-
qtisa da me-4 muxlis pirveli da me-2 punqtebis mixedviT.

2. aRniSnuli konstituciuri normebis TvalTaxedviT cxovelTa dacvis 
Sesaxeb kanonis me-4a muxlis pirveli punqti da imave muxlis me-2 punqtis 
me-2 qvepunqtis me-2 alternativa unda ganimartos imgvarad, rom musliman 
yasbebs SeeZloT gansakuTrebuli (gamonaklisi xasiaTis) nebarTvis miReba 
zemoT aRniSnuli formiT cxovelTa dakvlisaTvis.

pirveli palatis 2002 wlis 15 ianvris gadawyvetileba
- 1 BvR 1783/99 -

sakonstitucio saCivari exeba gansakuTrebuli licenziis gacemas cxo-
velTa gansakuTrebuli wesiT dakvlisaTvis, kerZod, saubaria Tbilsisxlia-
ni cxovelebis dakvlaze, winaswar gamayuCebeli saSualebebis gamoyenebis 
gareSe...

... cxovelTa dacvis Sesaxeb kanonis me-4 muxli:
(1) Tbilsisxliani cxovelis dakvla daSvebulia mxolod im SemTxvevaSi, Tu 

sisxlis gamoSvebamde moxdeba cxovelis gayuCeba.
(2) pirveli punqtiT gaTvaliswinebuli wesi ar moqmedebs, Tu:
1. .......



78

2. Sesabamisad uflebamosilma administraciulma organom gasca gansaku-
Trebuli nebarTva gamayuCeblis gareSe cxovelis dakvlasTan dakavSirebiT; 
administraciul organos mxolod iseTi saWiroebis SemTxvevaSi aqvs gansa-
kuTrebuli nebarTvis gacemis ufleba, rodesac saqme exeba garkveuli re-
ligiisa da sarwmunoebis mimdevrebis interesebis dakmayofilebas am kano-
nis moTxovnebis farglebSi, romelTa mrwamsiTac savaldebuloa cxovelis 
am formiT dakvla an romelTac rwmena ukrZalavs sxva saxiT damuSavebuli 
cxovelis xorcis miRebas...

II
momCivani aris TurqeTis moqalaqe da misi gadmocemis Tanaxmad, rac saqme-

Si ar aris sadavo, aseve _ Rrmad morwmune da sunizmis mimdevari muslimani. 
igi ukve 20 welia cxovrobs germaniis federaciul respublikaSi da hesen-
Si amuSavebs xorceulis maRazias, romelic 1990 wels mamisagan gadmoibara. 
Tavisi muslimani momxmareblis momsaxurebisaTvis igi 1995 wlis seqtembris 
dasawyisamde Sesabamisi administraciuli organosagan iRebda gansakuTrebul 
nebarTvas cxovelebis gamayuCeblis gareSe dakvlis Taobaze, cxovelTa dac-
vis Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis me-2 alterna-
tivis Sesabamisad. cxovelebs igi klavda Tavis sawarmoSi eqim-veterinaris 
meTvalyureobiT. Semdgom periodSi - 1995 wlis seqtembris dasawyisidan, 
momCivanma araerTxel mimarTa administraciul organos gancxadebiT zemoT 
aRniSnuli gansakuTrebuli nebarTvis gacemis moTxovniT, magram _ uSedegod.

b
sakonstitucio saCivari dasabuTebulia, Tumca, cxovelTa dacvis Sesaxeb 

kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis pirveli da me-2 alterna-
tivac Seesabameba germaniis ZiriTad kanons. magram gasaCivrebuli gadawyve-
tilebebi, romlebic efuZneba aRniSnul normebs, ar Seicavs myar pozicias 
konstituciur-samarTlebrivi Semowmebis farglebSi.

I
1. ganxilvisa da Semowmebis masStabi gaxlavT, pirvel rigSi, germaniis Zi-

riTadi kanonis me-2 muxlis pirveli punqti. momCivanma, rogorc Rrmad morw-
mune sunitma muslimanma, cxovelTa dacvis Sesaxeb kanonis me-41 muxlis pir-
veli punqtiT gaTvaliswinebuli gamayuCebeli saSualebis gamoyenebis valde-
bulebis gamonaklisis saxiT miiRo gansakuTrebuli nebarTva, raTa mas Tavisi, 
rogorc yasbis, saqmianobis ganxorcielebisas muslimani momxmareblisTvis 
miewodebina gayuCebis gareSe daklul cxovelTa xorci, rogorc amas maTi 
religia moiTxovs. momCivnis mier amgvari xorciT sakuTari Tavis uzrun-
velyofa amjerad meorexarisxovania. cxovelTa dacvis Sesaxeb kanonis me-4a 
muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativa, romlis safuZvelzec 
administraciulma organoebma da administraciulma sasamarTloebma Seamow-
mes momCivnis moTxovna, upirveles yovlisa, exeba momCivnis, rogorc yasbis, 
profesiul saqmianobas. imis gaTvaliswinebiT, rom momCivani aris TurqeTis 
da ara _ germaniis moqalaqe, aRniSnuli saqmianoba ar aris daculi germaniis 
ZiriTadi kanonis me-12 muxlis pirveli punqtiT. am SemTxvevaSi damcavi nor-
maa germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti, rac gamomdinare-
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obs germaniis moqalaqeebis mimarT moqmedi me-12 muxlis pirveli punqtisa da 
ucxo qveynis moqalaqeTa mimarT subsidiarulad moqmedi me-2 muxlis pirveli 
punqtis specialuri urTierTmimarTebidan (ix: BVerfGE 78, 179 [196]). cxo-
velTa gamayuCebeli saSualebebis gamoyenebis gareSe dakvla momCivnisaTvis 
ar aris TavisTvis da Tavisi muslimani momxmareblisaTvis mxolod xorcis 
mopovebisa da momzadebis saSualeba. igi, momCivnis ganmartebebis mixedviT, 
rasac arc gasaCivrebuli gadawyvetilebebi ayeneben eWvqveS, warmoadgens misi 
religiuri mrwamsis gamoxatulebasac, romelic momCivnisaTvis, rogorc Rr-
mad morwmune suniti muslimanisaTvis, moicavs aseve cxovelebis religiuri 
da misTvis savaldebulo wesiT dakvlis movaleobas. miuxedavad imisa, rom 
cxovelTa religiuri wesiT dakvla SesaZlebelia ar warmoadgendes reli-
giuri Sexedulebebis ganxorcielebis aqts, niSandoblivia is, rom germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebuli profesiis 
Tavisuflebis dacva Zlierdeba da farTovdeba germaniis ZiriTadi kanonis 
me-4 muxlis pirveli da me-2 punqtebiT gaTvaliswinebuli religiis Tavisu-
flebis specialuri da gansakuTrebuli datvirTviT.

2. is samarTlebrivi pozicia, romelic aRniSnulidan gamomdinare gaaCnia 
momCivans misi, rogorc yasbis, saqmianobasTan mimarTebiT, germaniis Ziri-
Tadi kanonis me-2 muxlis pirveli punqtis mixedviT, mxolod konstituciur 
normaTa sistemis farglebSia uzrunvelyofili. aq igulisxmeba normebi, 
romlebic formalurad da materialurad Seesabameba germaniis ZiriTad ka-
nons (ix: BVerfGE 6, 32 [36]; 96, 375 [397]; da aseve damkvidrebuli sasamarT-
lo praqtika). materialuri TvalsazrisiT, zemoT aRniSnulis winapirobaa 
Tanazomierebis principis dacva da mis farglebSi religiis Tavisuflebis 
gaTvaliswineba.

II
zemoT aRniSnul masStabebsa da moTxovnebs akmayofilebs cxovelTa dac-

vis Sesaxeb kanonis me-4a muxlis pirveli punqti, imave muxlis me-2 punqtis 
me-2 qvepunqtis me-2 alternativasTan erTad.

1. Tumca, aRniSnuli norma ereva germaniis ZiriTadi kanonis me-2 muxlis 
pirveli punqtisa da me-4 muxlis pirveli da me-2 punqtebis dacvis sferoSi, 
rodesac igi cxovelTa dacvis Sesaxeb kanonis me-41 muxlis pirveli punqtis 
gamonaklisis saxiT iTvaliswinebs gamayuCebeli saSualebis gamoyenebis ga-
reSe cxovelTa dakvlis SesaZleblobas muslimani yasbis profesiuli saqmia-
nobis farglebSi, Tumca, mxolod _ cxovelTa dacvis Sesaxeb kanonis me-4a 
muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativiT gaTvaliswinebuli 
SezRuduli winapirobebis arsebobisas. magram miTiTebuli Careva ar aris 
dasaZraxi, vinaidan igi saTanadod aris dasabuTebuli konstituciur-samarT-
lebrivi TvalsazrisiT.

a) cxovelTa dacvis Sesaxeb kanonis mizania, adamianebis mier cxovelebis, 
rogorc sulieri arsebebis mimarT arsebuli pasuxismgeblobidan gamomdina-
re, daicvas maTi sicocxle da keTildReoba. aravis aqvs ufleba, yovelgvari 
gonivruli safuZvlis gareSe, cxovels miayenos tkivili, tanjva an ziani 
(cxovelTa dacvis Sesaxeb kanonis pirveli muxli). cxovelTa dacvis eTiku-
rad dasabuTebul mizans (ix: BVerfGE 36, 47 [56]; 48, 376 [389]; 101, 1 [36]) aseve 
emsaxureba cxovelTa dacvis Sesaxeb kanonis me-4a muxlis pirveli punqti, 
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imave muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativasTan erTad. ka-
nonmdebels im principis SemoRebiT, romlis mixedviTac, Tbilsisxliani cxo-
velebisTvis sisxlis gamoSvebamde savaldebuloa maTi gautkivareba, surda 
cxovelTa dacvis Sesaxeb kanonis pirveli muxliT gaTvaliswinebuli kanonis 
ZiriTadi koncefciis aRniSnul sferoze ganvrcoba, rac amgvari normis yo-
vlad legitimur mizans warmoadgens, romelic aseve misaRebia mosaxleobis 
farTo wreebisaTvis. 

b) cxovelTa dacvis Sesaxeb kanonis me-4a muxlis pirveli punqti, imave 
muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativasTan erTad, aseve akma-
yofilebs Tanazomierebis principis moTxovnebs.

aa) norma, romelic cxovelTa dakvlas ukavSirebs eTikur sawyisebze Ca-
moyalibebul cxovelTa dacvis principebs, aucilebeli da mizanSewonilia 
zemoT dasaxelebuli miznis misaRwevad.

konstitucia kanonmdebels aniWebs sakanonmdeblo miznebis ganxorciele-
bisaTvis SerCeuli saSualebebis Sefasebis SesaZleblobas maTi saWiroebisa 
da mizanSewonilobis mxriv. igive exeba kanonis normis faqtobrivi safuZvle-
bis Sefasebasac. am mimarTebiT mocemul SemTxvevaSi ar ivaraudeba, rom 
aRniSnuli Sefasebebi mcdaria. marTalia, arsebobs mosazrebebi, romlebic 
eWvqveS ayenebs im Teorias, rom gamayuCebeli saSualebebis gamoyenebiT cxo-
velTa dakvla cxovels bevrad nakleb tkivils ayenebs, vidre _ am saSuale-
bebis gareSe, magram, rogorc Cans, mecniereba am sakiTxTan dakavSirebiT jer 
ar misula saboloo daskvnamde...

cxovelTa dacvis Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis 
alternativis safuZvelze gansakuTrebuli nebarTvis gacemis winapirobaa, 
rom konkretul SemTxvevaSi gaTvaliswinebul iqnes religiuri gaerTianebis 
wevrebis interesi, romlebsac maTi sarwmunoebiT ekrZalebaT arareligiuri 
wesiT dakluli cxovelis xorcis Wama. radganac kanoni misi konceptualu-
ri principis gamonakliss mxolod aseTi winapirobebis arsebobisas uSvebs, 
Sesabamisad, viwrovdeba SesaZlo gamonaklisebis raodenoba. iseTi religiis 
SemTxvevaSi, rogoric islamia, emateba isic, rom germaniaSi moqmedi musli-
manebis centraluri sabWos ganmartebebis Tanaxmad, islami Tavad moiTxovs 
cxovelTa maqsimalurad humanuri gziT daxocvas. islamis wesebis Tanaxmad, 
cxoveli religiuri wesiT ise unda daiklas, rom igi rac SeiZleba male mokv-
des da misi tanjva, wamebis yvelanairi saxis gamoricxviT, dayvanil iqnes mi-
nimumamde. Sesabamisad, aqedan gamomdinarec SeeZlo kanonmdebels CaeTvala, 
rom cxovelTa dacvis Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepun-
qtis me-2 alternativiT gaTvaliswinebuli gamonaklisi warmoadgens eTikur 
principebze agebul, cxovelTa dacvis uzrunvelyofis aucilebel da mizan-
Sewonil saSualebas.

bb) gansaxilveli norma (cxovelTa dacvis Sesaxeb kanonis me-4a muxlis 
pirveli punqti, imave muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativa) 
Tanazomieria aRniSnuli principis viwro gagebiTac. cxovelTa dacvis Sesaxeb 
kanonis me-4a muxlis pirvel punqtTan, imave muxlis me-2 punqtis me-2 qvepun-
qtis me-2 alternativasTan dakavSirebul ZiriTad uflebaTa dacvis sferoSi 
Carevis simZimisa da am Carevis safuZvlebis gadaudebeli aucileblobis, ase-
ve mniSvnelobis urTierTSefardebis Sedegad miCneul iqna, rom dainterese-
buli pirisaTvis SesaZlebeli, xelmisawvdomi da misaRebia (ix: BVerfGE 90, 145 
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[173]; 101, 331 [350]), rom man mxolod kanoniT gaTvaliswinebuli winapirobebis 
arsebobis SemTxvevaSi da Sesabamisi gansakuTrebuli nebarTvis safuZvelze 
daklas Tbilsisxliani cxovelebi, gamayuCebeli saSualebebis winaswari gamo-
yenebis gareSe.

(1) muslimani yasbis profesiis Tavisuflebis ZiriTad uflebaSi Careva 
gansakuTrebulia Tavisi simZimiT. gamonaklisi daTqmis gareSe morwmune mus-
limanebisaTvis SeuZlebeli iqneboda germaniis federaciul respublikaSi 
yasbis saqmianobis ganxorcieleba. isini unda Semoifarglon religiuri wesiT 
dakluli cxovelis importuli xorcis an Cveulebrivi meTodiT (gamayuCe-
beli saSualebebiT) dakluli cxovelis xorcis gayidviT, Tu maT saerTod 
endomebaT TavianTi saqmianobis am saxiT gagrZeleba da ar Seecdebian, mom-
Civnis msgavsad, sxva saqmes mohkidon xeli da amiT izrunon Semosavlisa da 
Tavis rCenis sxva, axal wyaroze. zemoT moyvanili gadawyvetilebebidan nebis-
mieri maTgani dakavSirebulia did cvlilebebsa da masStabur SedegebTan....

akrZalva ar exeba mxolod musliman yasbebs, igi exeba aseve maT momxmare-
blebsac. rodesac isini dainteresebulni arian religiuri wesiT dakluli 
cxovelis xorcis yidviT, aSkaraa, rom es maTi religiuri mrwamsis Sedegia, 
romlis mixedviTac, maT ekrZalebaT sxva saxis xorcis Wama. maTgan imis mo-
Txovna, rom saerTod uari Tqvan xorcis Wamaze, yovlad Seusabamo iqneboda 
germaniis federaciul respublikaSi damkvidrebuli Wamis kulturis wese-
bsa da tradiciebTan, romelTa mixedviTac, xorci aris farTod gavrcele-
buli sakvebi, romelzec aranebayoflobiT uaris Tqma TiTqmis SeuZleblad 
aris miCneuli. Tumca, erTi SexedviT, TiTqos importuli xorcis Sesyidvis 
SesaZleblobam unda gadaWras es problema, magram aseT SemTxvevaSi ar iq-
neboda piradi kontaqti xorcis damamuSavebelTan (yasabTan), rac garkveu-
li ndobis Camoyalibebis sawindaria, raTa piri darwmundes, rom xorci, 
romelsac igi miirTmevs, marTlac islamis moTxovnebis Sesabamisad aris 
damuSavebuli. 

(2) muslimani yasbebisa da maTi aseve morwmune momxmareblebisaTvis mo-
salodnel zemoT aRniSnul Sedegebs upirispirdeba is garemoeba, rom cxo-
velTa dacva aris saerTo keTildReobisaTvis zrunva da maTi interesebis 
gaTvaliswineba, rasac qveynis mosaxleobac gansakuTrebul mniSvnelobas 
aniWebs...

es dacva, pirvel rigSi, uzrunvelyofilia cxovelTa dacvis Sesaxeb ger-
maniis kanoniT.

Tumca, igi aRniSnuli kanoniT ar aris im saxiT realizebuli, rom cxo-
velis keTildReobis nebismieri SezRudva iyos kanoniT akrZaluli. kanonis 
ZiriTadi mizani da principia, rom cxovels ar miayenon tkivili, tanjva an 
ziani yovelgvari gonivruli safuZvlis gareSe (cxovelTa dacvis Sesaxeb ka-
nonis pirveli muxli da aseve BVerfGE 36, 47 [57]; 48, 376 [389]). aqedan gamomdi-
nare, cxovelTa dacvis Sesaxeb kanoni ara mxolod me-4a muxlis me-2 punqtis 
me-2 qvepunqtSi iTvaliswinebs gamonakliss im principisagan, rom cxovelebi 
unda daklan mxolod gamayuCebeli saSualebebis gamoyenebis Semdeg...

swored es gamonaklisebi gviCvenebs, rom iq, sadac warmomavloba da sazo-
gadoebis mier aqceptirebuli safuZvlebi amarTleben gamayuCebeli saSua-
lebebis savaldebulo gamoyenebis gamomricxav gamonaklisebs, kanonmdebelma 
eTikis moTxovnebisa da miznebis gaTvaliswinebiT Camoyalibebuli cxovelTa 
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dacvis Sesabamisad mizanSewonilad miiCnia gamayuCebeli saSualebebis gamoye-
nebis valdebulebisagan gadaxveva.

(3) aRniSnuli garemoebebis safuZvelze Tbilsisxliani cxovelis dakvlis 
win gamayuCebeli saSualebebis gamoyenebis valdebulebis gamonaklisi ver ga-
moiricxeba im SemTxvevaSic, rodesac saubaria imaze, rom, erTi mxriv, SesaZle-
beli iyos ZiriTadi uflebiT daculi religiuri elferis mqone profesiis 
ganxorcieleba da, meore mxriv, sakvebTan dakavSirebuli religiuri wesebis 
Sesruleba profesiis ganmaxorcieleblis momxmarebelTa mier. amgvari gamo-
naklisis ararsebobis SemTxvevaSi arsebiTad Seilaxeboda im pirTa ZiriTadi 
uflebebi, romlebic miznad isaxaven religiuri wesiT dakluli cxovelis xor-
cis realizacias, rogorc profesias da yovelgvari konstutuciur-samarT-
lebrivi gamarTlebis gareSe, calmxrivad mieniWeboda upiratesoba cxovelTa 
dacvas. mocemul SemTxvevaSi aucilebelia iseTi norma, romelic Tanabrad 
iTvaliswinebs rogorc Sesabamisi ZiriTadi uflebebis dacvas, aseve _ cxovel-
Ta dacvis eTikur miznebsa da principebs.

a) cxovelTa dacvis Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepun-
qtis me-2 alternativa Tavisi ideiT Seesabameba zemoT aRniSnul moTxovnebs. 
normis mizania, islamisa da ebrauli sarwmunoebebis mimdevrebis kvebasTan 
dakavSirebuli wesebidan gamomdinare, dauSvas religiuri wesiT cxovelTa 
dakvla gansakuTrebuli nebarTvis safuZvelze. gamonaklisi nebarTvis gar-
da, religiuri wesiT cxovelis dakvlasTan dakavSirebuli sajaro kritikisa 
da ukmayofilebis sapasuxod, dakvla daSvebul iqnes saxlebsa da sxva kerZo 
farTebSi (ix: BTDrucks 10/5259, gv. 32, I 2a #3). amas garda, aseve SesaZlebelia 
damatebiTi debulebebiT ganisazRvros, rom cxovelebi ascdnen im tanjvasa 
da tkivils, romlis acilebac SesaZlebelia. rogorc ukve aRiniSna, mocemu-
li normis mizania, daicvas da gaiTvaliswinos muslimanTa da ebraelTa Zi-
riTadi uflebebi ise, rom TvalTaxedvidan ar gamorCes da ar ugulebelyos 
eTikis normebisa da moTxovnebis gaTvaliswinebiT Camoyalibebuli cxovelTa 
dacvis ZiriTadi principebi da valdebulebebi. yovelive es sakmarisad iTva-
liswinebs momCivnis uflebebsac.

b) Tumca, viTareba sxvagvari iqneboda im SemTxveveaSi, Tu cxovelTa dacvis 
Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativis 
Sinaarsi ise iqneboda gagebuli, rogorc igi federalurma administraciulma 
sasamarTlom ganmarta 1995 wlis 15 ivnisis gadawyvetilebaSi (BVerwGE 99, 1). 
sasamarTlom winamdebare SemTxvevaSi ar miiCnia mocemulad normis faqto-
brivi elementebi, vinaidan misi ganmartebiT, sunituri islami, romlis mimde-
varic gaxlavT momCivani, da aseve mTlianad islami ar krZalavs gamayuCebeli 
saSualebebis gamoyenebiT daklul cxovelTa xorcis miRebas (BVerwGE 99, 
9). sasamarTlos azriT, cxovelTa dacvis Sesaxeb kanonis me-4a muxlis me-2 
punqtis me-2 qvepunqtis me-2 alternativa moiTxovs Sesabamisi religiis im 
wesebis obieqtur dadgenas, romlebic savaldebulod krZalavs gamayuCebe-
li saSualebebis gamoyenebiT dakluli cxovelis xorcis miRebas. xolo rac 
Seexeba piris individualur xedvas, romelic efuZneba mxolod subieqtur, 
Tundac savaldebulod aRqmul religiur Sexedulebas, sasamarTlos ganmar-
tebiT, Seusabamoa kanonis moTxovnebsa da SinaarsTan (BVerwGE 99, 4).

zemoT aRniSnuli ganmartebebi ar Seesabameba germaniis ZiriTadi kano-
nis me-2 muxlis pirveli punqtiTa da me-4 muxlis pirveli da me-2 punqte-
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biT daculi ZiriTadi uflebebis mniSvnelobasa da moqmedebis masStabs. am 
ganmartebebis mixedviT, cxovelTa dacvis Sesaxeb kanonis me-4a muxlis me-2 
punqtis me-2 qvepunqtis me-2 alternativa ar iTvaliswinebs piris religiur 
Sexedulebebs, ris Sedegadac igi gamouyenebeli da carieli normaa musli-
manebisaTvis. amiT gamoiricxeba im yasbis profesiuli saqmianoba, romelsac, 
sakuTari da Tavisi momxmareblis sarwmunoebis wesebidan gamomdinare, sur-
vili aqvs, cxovelebi daklas TavianTi religiuri wesiT, raTa uzrunvelyos 
islamis moTxovnebiT damuSavebuli xorcis miwodeba. yovelive aRniSnuli 
Seusabamod tvirTavs da azaralebs Sesabamis dainteresebul pirebs, radgan 
calmxrivad iTvaliswinebs mxolod cxovelTa dacvis moTxovnebsa da inte-
resebs. zemoT aRniSnuli ganmartebebis mixedviT, cxovelTa dacvis Sesaxeb 
kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativa iqneboda 
arakonstituciuri.

g) aRniSnuli Sedegi SesaZloa, Tavidan aviciloT normis faqtobrivi 
elementebis: Á religiuri gaerTianebis~ da Á savaldebulo wesebis~ ganmar-
tebiT, rac aseve emsaxureba da Seesabameba germaniis ZiriTadi kanonis 
me-2 muxlis pirveli punqtebisa da me-4 muxlis pirveli da me-2 punqtebis 
gagebas...

cxovelTa dacvis Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis 
me-2 alternativis SecnobiT religiuri gaerTianebaa aseve dajgufebebi is-
lamuri religiis farglebSi, romelTa religiuri mimarTuleba gansxvavdeba 
sxva islamuri dajgufebebisa da gaerTianebebis Sexedulebebisagan. amgvari 
ganmarteba Seesabameba konstitucias da gansakuTrebiT ki _ germaniis Ziri-
Tadi kanonis me-4 muxlis pirvel da me-2 punqtebs. igi aseve Seesabameba cxo-
velTa dacvis Sesaxeb kanonis me-4a muxlis me-2 punqtis me-2 qvepunqtis me-2 
alternativis Sinaarss da kanonmdeblis survils, romlis mizania, es norma 
vrceldebodes ara mxolod ebrael moqalaqeebze, aramed aseve _ islamisa da 
misi sxvadasxva dajgufebis mimdevrebze.

zemoT aRniSnuli mosazrebebi arapirdapir gavlenas axdens Á saval-
debulo wesebis~ ganmartebazec, romlebic ukrZalavs religiuri gare-
Tianebis wevrebs gamayuCebeli saSualebebis gamoyenebiT dakluli cxo-
velis xorcis miRebas. mocemulia Tu ara aRniSnuli winapiroba [normis 
faqtobrivi elementi] konkretul SemTxvevaSi, es aris gansakuTrebuli 
nebarTvis gamcemi Sesabamisad uflebamosili administraciuli organo-
sa da davis SemTxvevaSi _ sasamarTlos gansaxilveli da gadasawyveti. 
Tumca, amasTan dakavSirebiT unda iTqvas, rom iseTi sarwmunoebis Se-
mTxvevaSi, rogoric islamia, sadac arsebobs sxvadasxvagvari mosazre-
ba religiuri wesiT cxovelis dakvlis valdebulebasTan dakavSirebiT, 
Semowmeba ar unda gamomdinareobdes mTlianad islamis an misi sunitu-
ri da Siituri ganStoebebis religiuri zogadi wesebidan. savaldebulo 
wesebisa Tu normebis arsebobis sakiTxi unda gadawydes amgvar religiur 
gaerTianebaSi arsebuli, konkretuli religiuri dajgufebis farglebSi 
(ix: (BVerwGE 112, 227 [236]).

amasTan, sakmarisia, rodesac piri, romelsac cxovelTa dacvis Sesaxeb ka-
nonis me-4a muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativis safuZve-
lze surs gansakuTrebuli nebarTvis miReba, srulyofilad da logikurad 
ganacxadebs, rom maTi erToblivi religiuri Sexedulebebidan gamomdina-
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re, savaldebuloa mxolod gamayuCebeli saSualebebis gamoyenebis gareSe 
dakluli cxovelis xorcis miReba (ix: BVerfGE 94, 82 [87]). amgvari gancxa-
debisa da ganmartebis Semdeg saxelmwifo, romelsac ara aqvs ufleba, ar 
gaiTvaliswinos religiuri gaerTianebis amgvari Sexeduleba da principi 
(ix: BVerfGE 24, 236 [247]), valdebulia, Tavi Seikavos aseTi religiuri mo-
sazrebebisa da normebis Sefasebisagan (ix: BVerfGE 33, 23 [30]). mas aseve 
ar SeuZlia religiuri normis Á savaldebulo~ xasiaTis uaryofa germaniis 
ZiriTadi kanonis me-4 muxlis farglebSi mxolod im mizeziT, rom religia, 
rogorc wesi, icnobs iseT normebs, romlebic iTvaliswinebs da gagebiT eki-
deba maTi adresatis anu morwmune adamianis rTul mdgomareobas da, Sesa-
bamisad, misi adgilsamyoflis mixedviT umsubuqebs mas Tavisi sarwmunoebis 
dacvas imiT, rom uflebas aZlevs, miiRos am teritoriaze gavrcelebuli 
da damasaxiaTebeli sakvebi. saxelmwifom ganmcxadebels, ZiriTadad, unda 
misces gansakuTrebuli nebarTva, Tu, ra Tqma unda, sxva raime mizeziT ar 
gamoiricxeba misi gacema. amasTan, damatebiTi debulebebis safuZvelze da 
maTi Sesrulebis Semowmebis gziT, aseve ganmcxadeblis Sesabamisi codnisa 
da unaris Semowmebisas, rac dakavSirebulia dakvlis religiuri meTodis 
flobasTan, SeZlebisdagvarad gaTvaliswinebuli unda iyos cxovelTa dac-
vis interesebi da moTxovnebi (ix: BVerwGE 112, 227 [236])...

III
1. administraciul organoTa da sasamarTloebis gasaCivrebuli ga-

dawyvetilebebi arRvevs germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtiTa da me-4 muxlis pirveli da me-2 punqtebiT gaTvaliswinebul mom-
Civnis ZiriTad uflebas. administraciulma organoebma da aseve adminis-
traciulma sasamarTloebma ver dainaxes cxovelTa dacvis Sesaxeb kanonis 
me-4a muxlis me-2 punqtis me-2 qvepunqtis me-2 alternativis konstitu-
ciasTan Sesabamisobis sakiTxis ganmartebis aucilebloba, ris safuZvel-
zec gamayuCebeli saSualebebis gareSe cxovelTa dakvlis amkrZalavi nor-
mis gamonaklisi debulebis gamoyenebisas Seusabamod SezRudes aRniSnuli 
ZiriTadi ufleba...

E – 105, 279

1. germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebiT gaTva-
liswinebuli religiisa da msoflmxedvelobis Tavisuflebis ZiriTadi 
ufleba ar icavs am uflebis mflobelebs imisgan, rom saxelmwifom, misma 
organoebma sajarod da aseve kritikulad imsjelon maTze, aseve maT miznebsa 
da saqmianobaze. Tumca, amgvari msjelobis dros daculi unda iqnes saxel-
mwifos religiuri da msoflmxedvelobrivi neitralurobis valdebuleba 
da, aqedan gamomdinare, aseTi ganxilva unda mimdinareobdes TavdaWerili, 
frTxili formiT. saxelmwifos ekrZaleba cilismwamebluri, diskrimina-
ciuli, yalbi da demagogiuri gancxadebebis gavrceleba romelime reli-
giur Tu msoflmxedvelobriv gaerTianebaze.

2. germaniis federaluri mTavroba misi, rogorc saxelmwifos mmarTvelis 
funqciidan gamomdinare, uflebamosilia, yvela im sferoSi warmarTos sain-
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formacio saqmianoba, sadac mas akisria zogadsaxelmwifoebrivi pasuxismge-
bloba, romlis gaTvaliswinebisa da SesrulebisaTvis mas exmareba Sesabamisi 
informaciis miReba.

pirveli palatis 2002 wlis 26 ivnisis ganCineba
- 1 BvR 670/91 -

safuZvlebi:
a

sakonstitucio saCivari exeba germaniis federaluri mTavrobis gancxade-
bebs moZraoba Á rajniS Candra mohan”-is da misi gaerTianebebis Sesaxeb...

b
sakonstitucio saCivari nawilobriv dasabuTebulia. Semowmebis Sedegad sa-

samarTlo miiCnevs, rom konstituciur-samarTlebrivi kuTxiT ar aris dasag-
mobi is garemoeba, rom germaniis federaluri mTavrobis mier Á oSo~-moZraobisa 
da misi wevri gaerTianebebis Sesaxeb informaciis gavrcelebisas gamoyenebuli 
gamonaTqvamebi: Á seqta~, Á axalgazrduli religia~, Á axalgazrduli seqta~ da 
Á fsiqo-seqta~ saerTo sasamarTlom saqmis ganxilvisas ar Seafasa uaryofiTad. 
xolo rac Seexeba umaRlesi administraciuli sasamarTlos gadawyvetilebas, 
igi gaumarTlebelia imdenad, ramdenadac aseve konstituciurad iqna miCneuli 
iseTi Sefasebebi, rogoricaa: Á destruqciuli~, Á fsevdoreligiuri” da bral-
debebi am gaerTianebebis wevrTa manipulirebasTan dakavSirebiT.

I
amdenad, gadawyvetileba ewinaaRmdegeba germaniis ZiriTadi kanonis me-4 

muxlis pirvel da me-2 punqtebs.
1. momCivnebi arian aRniSnuli ZiriTadi uflebis adresatebi. amis sawi-

naaRmdegod ar metyvelebs is garemoeba, rom isini, rogorc registri rebuli 
kavSiri, germaniis samoqalaqo kodeqsis mixedviT arian iuri diuli pirebi. 
germaniis ZiriTadi kanonis me-19 muxlis me-3 punqtis Tanaxmad, religiisa da 
msoflmxedvelobis Tavisuflebis ZiriTadi uf le ba vrceldeba adgilobriv 
iuridiul pirebzec, Tu maTi miznebi ukavSirdeba religiuri an msoflmxe-
dvelobrivi Sexedulebebis mxarda Werasa da xelSewyobas (ix: BVerfGE 19, 129 
[132]; 24, 236 [247]; 99, 100 [118])...

2. religiisa da msoflmxedvelobis Tavisuflebis ZiriTadi ufleba, ca-
lkeuli adamianis religiuri da msoflmxedvelobrivi Sexedulebebis piradi 
da sajaro gamoxatvis Tavisuflebis garda, moicavs aseve adamianebis ufle-
bas, gaerTiandnen saerTo religiuri Tu msoflmxed velobrivi mosazrebe-
bis garSemo (ix: BVerfGE 53, 366 [387]; 83, 341 [355]). amgvari RirebulebebiT 
SekavSirebuli gaerTianeba uflebamosilia, eweodes religiur da msofl-
mxedvelobriv saqmianobas, gamoavlinos sakuTari religiuri Sexedulebebi, 
gaavrcelos Tavisi msoflmxedve loba da xeli Seuwyos maT mxardaWeras (ix: 
BVerfGE 19, 129 [132]; 24, 236 [246]; 53, 366 [387]). daculia aseve sakuTari re-
ligiisa da religiuri Sexedulebebis propagandisa da sxva religiis mimde-
vrebis gadmobirebis ufleba (BVerfGE 12, 1 [4]; 24, 236 [245]).



86

aRniSnuli Tavisuflebis mniSvneloba da masStaburoba gansakuTrebul ga-
moxatulebas hpovebs germaniis ZiriTadi kanonis me-4 muxlis pirveli pun-
qtiT, me-3 muxlis me-3 punqtis pirveli winadadebiT, 33-e muxlis me-3 pun-
qtiT, 140-e muxliT, aseve germaniis vaimaris konstituciis 136-e muxlis pir-
veli da me-4 punqtebiTa da 137-e muxlis pirveli punqtiT gaTvaliswinebul 
saxelmwifos valdebulebaSi, iyos neitraluri religiuri da msoflmxedve-
lobrivi sakiTxebisa da Sexedulebebis mimarT da, Tavis mxriv, ar Seuqmnas 
safrTxe sazogadoebis religiur mSvidobianobas (ix: BVerfGE 19, 206 [216]; 
93, 1 [16]; 102, 370 [383]). germaniis ZiriTadi kanonis me-4 muxlis pirveli pun-
qti icavs religiur Tu msoflmxedvelobriv gaerTianebebs ciliswamebisagan, 
aseve diskrimina ciuli da yalbi Sefasebebisagan. Tumca, saxelmwifo da misi 
organoebi ar arian valdebulni, Tavi Seikavon amgvari sakiTxebis ganxilvisa-
gan. neitralur saxelmwifosac ar ekrZaleba, saero kriteriumebiT Seafasos 
religiuri Tu msoflmxedvelobrivi dajgufebis faqtobrivi qmedebebi im Se-
mTxvevaSic ki, rodesac aseT qmedebas safuZvlad udevs religiuri motivi 
(ix: BVerfGE 102, 370 [394]). 

saxelmwifo pasuxismgeblobis organoebs aseve TavisTavad akrZaluli ara 
aqvT parlamentis, sazogadoebisa da dainteresebuli moqalaqeebis informi-
reba religiur da msoflmxedvelobrivi dajgufebebsa da maT saqmianobaze. 
germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebiT gaTva-
liswinebuli religiisa da msoflmxedvelobrivi Tavi suf lebis ZiriTadi 
ufleba ar icavs am uflebis mflobelebs imisagan, rom saxelmwifom da misma 
organoebma sajarod da aseve kritikulad imsjelon maTze, maT miznebsa da 
saqmianobaze. saxelmwifos ekrZaleba mxolod religiur da msoflmxedvelo-
briv sakiTxTa mowesrigeba, calkeul pirTa da religiur da msoflmxedve-
lobriv gaerTianebaTa SexedulebebSi, moqmedebebsa da gamovlinebebSi miker-
Zoebuli Careva (ix: BVerfGE 93, 1 [16]; 102, 370 [394]). mas ara aqvs ufleba, erTi 
mxriv, privilegiebi mianiWos garkveul Sexedulebebs, magaliTad _ maTTan 
sakuTari Tavis identifikaciis gziT da, meore mxriv, diskriminacia gauwios 
sxva mosazrebebs _ maTi marginalizaciisa da Seviwroebis meSveobiT. 

3. zemoT aRniSnul principebs srulad ar Seesabameba da ar iTvaliswinebs 
germaniis federaluri mTavrobis Sefasebebi, romelTa Sesaxebac unda emsje-
la saolqo sasamarTlos. 

a) aa) gasaCivrebul gadawyvetilebebs SeiZleba daveTanxmoT im mimarTe-
biT, rom iseTi gamonaTqvamebi Á oSo~-moZraobis mimarT, rogoricaa Á seqta~, 
Á axalgazrduli religia~, Á axalgazrduli seqta~ da Á fsiqo-seqta~, ar aris 
konstituciur-samarTlebrivad gaumarTlebeli. aRniSnuli gamo naTq vamebi 
jer kidev ar exeba religiisa da msoflmxedvelobis Ta visuf lebis ZiriTadi 
uflebiT dacul sferos. isini ar Seicavs ci lismwameblur da diskriminire-
bad elementebs, aramed Semoifargleba saqmianobidan gamomdinare informa-
ciuli xasiaTis SefasebebiT Sesaba misi gaerTianebebis mimarT, riTac iCens 
TavSekavebas, romelic savalde buloa saxelmwifosa da misi organoebisaTvis 
reli giur/msoflm xedve lobrivi neitralobis principis Tanaxmad...

b) xolo aRniSnulisagan gansxvavebiT, iseTi Sefasebebis gamoyeneba, rogo-
ricaa Á destruqciuli~ da Á fsevdoreligiuri~, aseve gaerTianebis wevrebiT 
manipulirebis braldeba arRvevs germaniis ZiriTadi kanonis me-4 muxlis pir-
veli da me-2 punqtebiT garantirebul momCivnis uflebas, religiuri da mso-
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flmxedvelobrivi kuTxiT neitralur da TavSekavebul mopyrobaze. Tumca, 
amiT ar aris mocemuli ZiriTadi uflebis darRvevis tipuri niSnebi. aRniSnu-
lis mixedviT, ZiriTadi uflebis darRvevad iTvleba samarTlebrivi Zalisa 
Tu xasiaTis movlena, romelic saxelmwifos mier gamocemuli da saWiroebis 
SemTxvevaSi iZulebiT ganxorcielebuli valdebulebiTa Tu akrZalviT uSua-
lod da mizanmimarTulad iwvevs ZiriTadi uflebebiT daculi Tavisuflebis 
SezRudvas. winamdebare SemTxvevaSi Sesafasebeli gamonaTqvamebis saxiT arc 
erTi aseTi elementi ar aris mocemuli...

Tumca, es ar ewinaaRmdegeba imas, rom mocemuli saxis gamonaTqvamebi da 
Sefasebebi Semowmdes, germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 
punqtebis mixedviT. germaniis ZiriTadi kanoni ZiriTadi uflebebis dacvas 
maTi xelyofisagan ar xdis damokidebuls SezRudvis cnebaze da arc Sinaar-
sobrivad ganmartavs mas. am gamonaTqvamebma momCivnebze moaxdines arapirda-
piri faqtobrivi gavlena. amgvari Sefasebebi, romlebic zRudavs germaniis 
ZiriTadi kanonis me-4 punqtis pirveli da me-2 punqtebiT dacul ZiriTad 
uflebas, SesaZlebelia ar iyos dauSvebeli da gaumarTlebeli konstitu-
ciur-samarTlebrivi TvalTaxedviT, Tu isini saTanadod dasabuTebulia Tvi-
Ton konstituciidan gamomdinare da mis safuZvelze.

g) mocemul SemTxvevaSi es ase ar aris. Tumca, germaniis federaluri mTav-
roba Tavisi gamonaTqvamebiT moqmedebda sakuTari sainformacio saqmia nobisa 
da kompetenciis farglebSi (aa), magram amiT Seusabamod da ara Ta nazomierad 
SeizRuda germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebi-
dan gamomdinare momCivnebis ZiriTadi ufleba (bb).

aa) germaniis federaluri mTavroba uflebamosili iyo, parla men-
tisa da sazogadoebisaTvis miewodebina informacia Á oSo~-moZraobisa da 
misi wevri gaerTianebebis, aseve maTi miznebisa da saqmianobis Sesaxeb. am 
funqciis ganxorcielebisas igi moqmedebda misi, rogorc saxelmwifos 
mmarTvelis, kompetenciisa da uflebamosilebis farglebSi, romelic, yo-
velgvari damatebiTi kanonismieri gaTvaliswinebis gareSe, gamomdi nareobs 
konstituciidan.

(1) (a) federaluri mTavrobis mier amgvari informaciebis gacemis uf-
lebamosileba gamomdinareobs mTavrobis amocanidan, romlis mixedviTac igi 
valdebulia, Tavisi sazogado saqmianobis farglebSi aseve Seexos aqtualur, 
sadavo da sazogadoebisaTvis Zalze saintereso sakiTxebs...

bb) Á oSo~-moZraobis Sefaseba Á destruqciulad~ da Á fsevdo reli giu rad~, 
aseve mis mimarT gamoTqmuli braldeba, rom gaerTianebis wevrebi sazoga-
doebisagan daxurulad manipulireben, rogorc neitralobis principis sawi-
naaRmdego mosazrebebi, ver miiCneva gamarTlebulad konstituciur-samarT-
lebrivi Sefasebis farglebSi. aRniSnuli Sefasebebi gaumarTlebeli da Seu-
sabamoa aseve Tanazomierebis principis masStabebiTac....

amgvari gancxadebebi da braldeba warmoadgens momCivnebis mimarT ganxor-
cielebul ciliswamebas. aqedan gamomdinare, misaRebia momCivnebis mosazreba, 
rom es Sefasebebi realur safrTxes uqmnis maT, rac gamoixateba Zveli wevre-
bis SesaZlo CamoSorebasa da axlebis savaraudo naklebobaSi, aseve _ finan-
suri daxmarebis dakargvaSi. germaniis federalur mTavrobas ar warmoudge-
nia da arc sxvagvarad gamovlenila sakmarisad mniSvnelovani da konkretuli 
faqtebiTa da garemoebebiT dasabuTebuli mizezebi, romlebic, miuxedavad 
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germaniis federaluri mTavrobis TavSekavebis valdebulebisa, gaamarTlebda 
mis Sefasebebsa da gamonaTqvamebs...

E – 108, 282

1. maswavleblebisaTvis skolaSi da gakveTilze Tavsafris tarebis akrZalvas, 
baden-viurtembergis landze moqmedi kanonmdeblobis farglebSi, ara aqvs 
saTanadod gansazRvruli kanonieri safuZveli.

2. religiuri pluralizmis matebis tendenciiT gamorCeuli sazoga doebrivi 
ganviTareba SesaZlebelia kanonmdeblisaTvis iyos skolaSi religiuri gamo-
vlinebebis farglebis axlebuli gansazRvrisa da mowesrigebis safuZveli.

meore palatis 2003 wlis 24 seqtembris gadawyvetileba
- 2 BvR 1436/02 -

safuZvlebi:
a

momCivani iTxovs dasaqmebas baden-viurtembergis landis erT-erT sko-
laSi. sakonstitucio saCivari exeba skolis sammarTvelos gadawyvetilebas, 
romliTac momCivans uari eTqva, gamosacdeli vadiT daewyo baden-viurt-
embergis romelime skolaSi pedagogad muSaoba. uari dasabuTda imiT, rom 
am qalbatonis monacemebi ar Seesabameboda pedagogiuri saqmianobis mo-
Txovnebs, vinaidan mas hqonda ganzraxva, skolaSi da gakveTilze Tavsafari 
etarebina. aRniSnuli gadawyvetileba aseve daadastura administraciulma 
sasamarTlom....

b
dasaSvebi sakonstitucio saCivari safuZvliania. gasaCivrebuli gadawyve-

tilebebi arRvevs germaniis ZiriTadi kanonis 33-e muxlis me-2 punqtis, me-4 
muxlis pirveli da me-2 punqtebisa da 33-e muxlis me-3 punqtis moTxovnebs.

Tavsafris tareba mocemul SemTxvevaSi miuTiTebs imaze, rom momCivani 
aris islamis mimdevari anu muslimani. religiasTan piradi identifikaciis 
amgvari gamovlinebis miCneva pedagogiuri saqmianobisa da profesiisaTvis 
Seusabamo Tvisebad arRvevs momCivnis uflebas sajaro samsaxuris Tanabar 
xelmisawvdomobasa (germaniis ZiriTadi kanonis 33-e muxlis me-2 punqti) da 
aseve mis ZiriTad uflebas religiis Tavisuflebaze (germaniis ZiriTadi ka-
nonis me-4 muxlis pirveli da me-2 punqtebi). miTiTebuli darRveva saxezea 
yovelgvari aucilebeli da saTanadod gansazRvruli kanonieri safuZvlis 
gareSe. Sesabamisad, momCivans sajaro samsaxurze uari eTqva konstituciur-
samarTlebrivi kuTxiT gaumarTlebel pirobebSi. 

II
1. germaniis ZiriTadi kanonis 33-e muxlis me-2 punqti germaniis yvela 

moqalaqisaTvis Tanabrad xelmisawvdoms xdis nebismier sajaro saqmianobas, 
misi SesaZleblobebis, unarisa da profesiuli donis mixedviT.
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a) germaniis ZiriTadi kanonis 33-e muxlis me-2 punqtiT gaTvaliswinebuli, 
sxva ZiriTad uflebebTan gaTanabrebuli ufleba, Sesabamisi sajaro-samarT-
lebrivi samsaxuris samuSao adgilebis SezRuduli raodenobisa da SesaZle-
blobebis gaTvaliswinebiT (ix: BVerfGE 7, 377 [397]; 39, 334 [369]), uzrunvel-
yofs profesiis arCevis Tavisuflebis masStabs (germaniis ZiriTadi kanonis 
me-12 muxlis pirveli punqti). germaniis ZiriTadi kanonis 33-e muxlis me-2 
punqti ar iTvaliswinebs sajaro samsaxurSi dasaqmebis moTxovnis uflebas 
(ix: BVerfGE 39, 334 [354]; BVerwGE 68, 109 [110]). sajaro samsaxuris dakaveba 
(daSveba, romelic imavdroulad moicavs profesiis arCevis Tavisuflebasac) 
SesaZlebelia, SeizRudos dasaSvebobis subieqturi moTxovnebiTa da winapi-
robebiT (ix: BVerfGE 39, 334 [370])...

2. sajaro moxelisaTvis im valdebulebis dakisreba, rom man, rogorc 
maswavlebelma, skolaSi da gakveTilze ar unda gamoavlinos sakuTari re-
ligiuri Sexedulebebi da mimdevroba Tavisi sarwmunoebiT gaTvaliswinebu-
li tanisamosis tarebiT, zRudavs germaniis ZiriTadi kanonis me-4 muxlis 
pirveli da me-2 punqtebiT damkvidrebul religiis individualur Tavisu-
flebas. aRniSnuli valdebuleba dainteresebul pirs ayenebs arCevnis wi-
naSe: an ganaxorcielos misTvis sasurveli saqmianoba an daicvas mis mier 
savaldebulod miCneuli religiuri wesebi CacmulobasTan dakavSirebiT.

germaniis ZiriTadi kanonis me-4 muxlis pirveli punqti uzrunvelyofs 
rwmenis, sindisisa da msoflmxedvelobrivi Sexedulebebis Tavisuflebas, 
xolo me-2 punqti ki – religiuri Sexedulebebis Seuferxebel gamovlenasa 
da ganxorcielebas. am normis orive punqti moicavs erTian da sakmaod far-
To mniSvnelobis ZiriTad uflebas (ix: BVerfGE 24, 236 [245]; 32, 98 [106]; 44, 
37 [49]; 83, 341 [354]). igi ar moicavs rwmenisa Tu rwmenis uaryofis mxolod 
Sinagan Tavisuflebas, aramed moicavs aseve rwmenis gamovlenisa da gavrce-
lebis Tavisuflebasac (ix: BVerfGE 24, 236 [245]). aq aseve moiazreba calkeuli 
adamianis ufleba, imoqmedos Tavisi rwmenis Sesaferisad da Tavisi moqmede-
ba warmarTos sakuTari religiuri moZRvrebisa da Sexedulebebis Sesabami-
sad. es gulisxmobs ara mxolod ama Tu im sarwmunoebis imperatiul normebs, 
aramed aseve _ religiur Sexedulebebs, romlebic gansazRvravs garkveul 
qmedebebs, Sesabamisi cxovrebiseuli situaciebisa da sirTuleebis daZlevis 
mizniT (ix: BVerfGE 32, 98 [106]; 33, 23 [28]; 41, 29 [49]).

3. mocemul SemTxvevaSi Careva moxda aseve germaniis ZiriTadi kanonis 
33-e muxlis me-3 punqtis sferoSic, romlis mixedviTac, sajaro samsaxuris 
xelmisawvdomoba ar SeiZleba damokidebuli iyos aRmsareblobaze (pirve-
li winadadeba); ar SeiZleba vinmem ziani ganicados romelime religiis an 
msoflmxedvelobisadmi mikuTvnebisa Tu armikuTvnebis gamo (me-2 winadade-
ba). aqedan, gamoiricxeba raime kavSiri sajaro samsaxuris xelmisawvdomo-
basa [dakavebis SesaZleblobasa] da piris aRmsareblobas Soris. germaniis 
ZiriTadi kanonis 33-e muxlis me-3 punqti, pirvel rigSi, mimarTulia uTa-
nasworo mopyrobis winaaRmdeg, rac uSualo kavSirSia romelime religiis 
mimdevrobasTan. amas garda, aRniSnuli norma krZalavs pirisaTvis sajaro 
samsaxuris dakavebis akrZalvas im mizeziT, romelic Seusabamoa germaniis 
ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebiT dacul rwmenis 
TavisuflebasTan (ix: BVerfGE 79, 69 [75]). Tumca, es ar gamoricxavs iseTi 
samsaxurebrivi valdebulebebis dakisrebas, romlebic iWreba sajaro moxe-
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leebisa da kandidatebis religiuri Tavisuflebis sferoSi da amiT mkacrad 
morwmune kandidatebisaTvis arTulebs an gamoricxavs sajaro samsaxuris 
dakavebis SesaZleblobas, magram aseTi Careva eqvemdebareba samarTlebrivi 
dasabuTebis mkacr moTxovnebs, rac ZalaSia yovelgvari daTqmis gareSe mo-
qmedi rwmenis Tavisuflebis SezRudvisas. amas garda, amgvari SezRudvebisa 
da samsaxurebrivi valdebulebebis dasabuTebisas da aseve maTi praqtikaSi 
ganxorcielebisas mkacrad gasaTvaliswinebelia sxvadasxva rwmenis mimde-
varTa Tanasworobis principi.

4. a) momCivnis mier skolaSi da gakveTilze Tavsafris tarebis SesaZle-
bloba daculia germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 
punqtebiT gaTvaliswinebuli rwmenis Tavisuflebis ZiriTadi uflebiT. 
TviTon momCivani Tavsafris tarebas aRiqvams, rogorc misi religiidan ga-
momdinare valdebulebas, rac ar gamxdara sadavo saerTo sasamarTloebis 
gadawyvetilebebiT. amrigad, Tavsafris tarebis wesis Sesruleba misTvis 
aris sakuTari religiuri Sexedulebis gamoxatva. am sakiTxTan mimarTebiT 
ar aris arsebiTi da gadamwyveti im sadavo sakiTxis ganxilva, Tu ramdenad 
moiTxovs islami misi mimdevari qalebisagan Tavsafris tarebas. marTalia, 
adamianis nebismieri qmedeba ar SeiZleba mxolod misi subieqturi aRqmisa 
da Sexedulebis safuZvelze iqnes miCneuli gansakuTrebulad daculi rw-
menis Tavisuflebis gamovlenad, magram TiToeulis mier sakuTari rwmenis 
Tavisuflebis gamovlenad aRqmuli da gacxadebuli qmedebis Sefasebisas 
aucilebelia Sesabamisi religiuri gaerTianebisa Tu dajgufebis TviTSeg-
nebis gaTvaliswineba (ix: BVerfGE 24, 236 [247]). qalebisaTvis sazogadoebaSi 
Tavsafris tarebis valdebuleba, rogorc islamis religiis damkvidrebuli 
da gavrcelebuli wesi, logikurad da misaRebad Tavsdeba germaniis Ziri-
Tadi kanonis me-4 muxlis pirveli da me-2 punqtebis dacvis sferoSi (ix: 
BVerfGE 83, 341 [353]), rac aseve konstituciur-samarTlebrivi kuTxiT ga-
amarTles saerTo sasamarTloebma. 

b) imis varaudi, rom momCivani ver akmayofilebs pedagogiuri saqmia-
nobidan gamomdinare moTxovnebs, vinaidan mas samsaxurebrivi ganawesis 
sawinaaRmdegod surs, rom skolaSi da gakveTilze ataros Tavsafari, rac 
aSkarad gamoxatavs mis mier islamis mimdevrobas da is garemoeba, rom mas 
yovelive amis safuZvelze uari eTqva sajaro saqmianobis ganxorcieleba-
ze, Sesabamisi iqneboda germaniis ZiriTadi kanonis me-4 muxlis pirvel da 
me-2 punqtebTan im SemTxvevaSi, Tu momCivnis mier rwmenis Tavisuflebis 
gamovlenasa da gamoxatvas daupirispirdeboda imave, Tanabari konstitu-
ciuri rangis samarTlebrivi sikeTe da, Sesabamisad, saTanado kanonieri 
safuZveli eqneboda religiis Tavisufali gamovlenis SezRudvas. amgvar 
samarTlebriv sikeTed SesaZloa, ganxiluliyo saxelmwifos mier aRzrdis 
valdebuleba (germaniis ZiriTadi kanonis me-7 muxlis pirveli punqti), 
romelic unda Sesruldes religiuri da msoflmxedvelobrivi neitra-
lobis valdebulebis dacviT, aseve _ mSobelTa mier Svilebis aRzrdis 
ufleba (germaniis ZiriTadi kanonis me-6 muxlis me-2 punqti) da saskolo 
bavSvebis negatiuri rwmenis Tavisufleba (germaniis ZiriTadi kanonis me-4 
muxlis pirveli punqti).

aa) germaniis ZiriTadi kanoni me-4 muxlis pirveli punqtiT, me-3 muxlis me-3 
punqtis pirveli winadadebiT, 33-e muxlis me-3 punqtiT da aseve germaniis vai-
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maris konstituciis 136-e muxlis pirveli da me-4 punqtebiTa da 137-e muxlis 
pirveli punqtiT, romlebic ukavSirdeba isev germaniis ZiriTadi kanonis 140-
e muxls, saxelmwifos, rogorc yvela Tavisi moqalaqis samSoblos, akisrebs 
msoflmxedvelobrivi da religiuri neitralurobis valdebulebas. is saxel-
mwifos ukrZalavs saxelmwifo-religiur-samarTlebrivi formebis SemoRebas, 
garkveuli religiebisadmi privilegiis miniWebas da aseve gansxvavebuli Sexe-
dulebebis mimdevrebis diskriminacias (ix: BVerfGE 19, 206 [216]; 24, 236 [246]; 
33, 23 [28]; 93, 1 [17]). aseve dauSvebelia, saxelmwifom Tavisi identifikacia 
moaxdinos erT romelime religiur gaerTianebasTan (ix: BVerfGE 30, 415 [422]; 
93, 1 [17]). germaniis ZiriTadi kanoniT gaTvaliswinebuli Tavisufali saxel-
mwifo gamoirCeva Tavisi tolerantobiT msoflmxedvelobriv da religiur 
SexedulebaTa mravalferovnebis mimarT da amas igi afuZnebs adamianis iseT 
TviTSegnebaze, romelic gamomdinareobs adamianis Rirsebisa da pirovnebis 
Tavisufali ganviTarebis sakuTari TviTgankargvisa da piradi pasuxismgeb-
lobis principebidan (ix: BVerfGE 41, 29 [50]).

saxelmwifosTvis savaldebulo religiuri da msoflmxedvelobrivi nei-
traloba ar unda iqnes gagebuli, rogorc saxelmwifosa da eklesias Soris 
distanciis warmomqmneli garemoeba. aRniSnuli gulisxmobs saxelmwifos Ria 
da yvela religiis mimarT Tanabradmomcvel da mxardamWer pozicias. germa-
niis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebi uzrunvelyofs 
aseve religiuri Sexedulebebis aqtiuri ganxorcielebisa da gamoxatvis si-
vrces da religiur Tu msoflmxedvelobriv sferoSi pirovnebis avtonomiis 
realizebis SesaZleblobas (ix: BVerfGE 41, 29 [49]; 93, 1 [16]). saxelmwifos ara 
aqvs ufleba, mizanmimarTulad imoqmedos romelime politikuri, ideolo-
giuri Tu msoflmxedvelobrivi mimarTulebiTa da kuTxiT, an misgan an misi 
sferodan aSkarad Tu konkludenturad gamomdinare RonisZiebebiT moaxdi-
nos Tavisi identifikacia romelime sarwmunoebasa an msoflmxedvelobasTan 
da amiT TviTon Seuqmnas safrTxe religiur mSvidobas sazogadoebaSi (ix: 
BVerfGE 93, 1 [16]). religiuri da msoflmxedvelobrivi neitralobis principi 
saxelmwifos aseve ukrZalavs romelime religiuri gaerTianebis mrwamsisa da 
moZRvrebis Sefasebas (ix: BVerfGE 33, 23 [29]).

zemoT aRniSnuli gamomdinareobs da efuZneba saxelmwifosa da religiis 
urTierTdamokidebulebis damkvidrebul gagebas, rac aseve asaxulia germaniis 
federaluri sakonstitucio sasamarTlos praqtikaSi da gansakuTrebiT exeba 
saxelmwifos mzrunvelobis qveS arsebul savaldebulo skolis sferos, sadac 
misi bunebidan da specifikidan gamomdinare, yovelTvis mniSvnelovani roli 
hqondaT mikuTvnebuli religiur da msoflmxedvelobriv warmodgenebs (BVer-
fGE 41, 29 [49]; 52, 223 [241]). aqedan, sajaro skolis struqturis Camoyalibebi-
sas ar aris akrZaluli qristianuli mimarTebebi; magram skola aseve Ria unda 
iyos sxva msoflmxedvelobrivi da religiuri mimdinareobebisa da Sexedule-
bebisaTvis (ix: BVerfGE 41, 29 [51]; 52, 223 [236]). swored amgvari Ria damokidebu-
lebiTa da poziciiT inarCunebs germaniis ZiriTadi kanoniT gaTvaliswinebuli 
Tavisufali saxelmwifo Tavis religiur da msoflmxedvelobriv neitralobas 
(ix: BVerfGE 41, 29 [50]). xolo iseTi daZabulobis SemTxvevaSi, rogoric iqmneba 
sxvadasxva religiisa da msoflmxedvelobis mimdevrebis Svilebis erToblivi 
aRzrdisas, tolerantobis principis, rogorc adamianis Rirsebis (germaniis 
ZiriTadi kanonis pirveli muxlis pirveli punqti) erT-erTi gamoxatulebis 
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gaTvaliswinebiT, saWiroa saTanado balansis Zieba (ix: BVerfGE 41, 29 [63]; 52, 
223 [247, 251]; 93, 1 [21]; ix. aseve qvepunqti dd)).

bb) germaniis ZiriTadi kanonis me-6 muxlis me-2 punqtis pirveli wi-
nadadeba mSoblebisaTvis uzrunvelyofs TavianTi Svilebis movlisa da 
aRzrdis bunebriv uflebas da germaniis ZiriTadi kanonis me-4 muxlis 
pirvel da me-2 punqtebTan erTad aseve moicavs mSoblebis mier Svile-
bis aRzrdas religiuri da msoflmxedvelobrivi kuTxiTac. Sesabamisad, 
pirvel rigSi, mSoblebis saqmea, miawodon Svilebs maTTvis misaRebi re-
ligiuri da msoflmxedvelobrivi Sexedulebebi (ix: BVerfGE 41, 29 [44, 
47]; 52, 223 [236]; 93,1 [17]). aRniSnuls Seesabameba aseve SvilebisaTvis im 
religiuri mosazrebebisa da Sexedulebebis Tavidan aridebis ufleba, 
romlebsac mSoblebi mcdarad an sazianod miiCneven (ix: BVerfGE 93, 1 
[17]). Tumca, germaniis ZiriTadi kanonis me-6 muxlis me-2 punqti ar amkvi-
drebs mxolod da mxolod mSoblis aRmzrdelobiT uflebas. mSoblebTan 
erTad damoukidebel da Sesabamis sferoSi maTTan gaTanabrebul aRmzr-
delad gvevlineba aseve saxelmwifo, romelsac germaniis ZiriTadi kano-
nis me-7 muxlis pirveli punqtiT evaleba saskolo ganaTlebis kontroli 
da zedamxedveloba da romelic skolis farglebSi sakuTar aRmzrdelo-
biT funqcias asrulebs (ix: BVerfGE 34, 165 [183); 41, 29 [44]. sakiTxi, Tu 
calkeul SemTxvevaSi rogor unda Sesruldes saxelmwifosaTvis dakis-
rebuli amocana da gansakuTrebiT, ra masStabiTa da moculobiT aris 
dasaSvebi skolebSi religiuri mimarTebebi, eqvemdebareba da unda ga-
daiWras germaniis ZiriTadi kanoniTa da gansakuTrebiT _ ZiriTadi kano-
nis me-4 muxlis pirveli da me-2 punqtebiT gansazRvruli landebis mier 
saskolo ganaTlebis struqturis gansazRvris farglebSi (ix: BVerfGE 41, 
29 [44, 47]; 52, 223 [242]).

gg) da bolos, momCivnis mier skolaSi da gakveTilze Tavsafris ta-
rebis meSveobiT sakuTari religiuri Sexedulebebis gamovlenis Tavisu-
flebis moTxovna upirispirdeba moswavleTa negatiuri rwmenis ufle-
bas. germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebi, 
romlebic Tanabrad icavs rwmenis Tavisuflebis negatiur da pozitiur 
gamovlinebebs, uzrunvelyofs aseve piris im religiuri ceremoniale-
bisa da qmedebebisaTvis Tavis aridebis Tavisuflebas, romlebsac igi 
ar iziarebs. es aseve vrceldeba simboloebsa da kultebze, romlebic 
warmoadgens Sesabamisi religiisa Tu sarwmunoebis gamoxatulebas. ger-
maniis ZiriTadi kanonis me-4 muxli calkeul adamians andobs imis ga-
dawyvetas, Tu romeli religiuri simboloebia misTvis saTayvano da ro-
meli _ miuRebeli. Tumca, iseT sazogadoebaSi, romelic uzrunvelyofs 
sxvadasxva religiuri Sexedulebisa da mimdinareobis Á Tanacxovrebas~, 
calkeul adamians ara aqvs ufleba, srulad aaridos Tavi sxva sarw-
munoebis gamovlinebebs, sakulto qmedebebsa da religiur simboloebs. 
magram amisagan unda ganvasxvaoT saxelmwifos mier xelovnurad Seqmnili 
situacia, roca calkeuli adamiani, yovelgvari Tavis aridebis SesaZle-
blobis gareSe, moqceulia garkveuli sarwmunoebis, im qmedebebisa da 
simboloebis gavlenis qveS, romelTa meSveobiTac es religia hpovebs Ta-
vis gamoxatulebas (ix: BVerfGE 93, 1 [15]). aqedan gamomdinare, germaniis 
ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebiT garantirebuli 
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Tavisufleba gansakuTrebiT mniSvnelovania iseT cxovrebiseul sfero-
Si, romelic ar warmoadgens sazogadoebis TviTgankargvis sagans, aramed 
imyofeba saxelmwifos mzrunvelobis qveS (ix: BVerfGE 41, 29 [49]); aRniS-
nuli amyarebs germaniis ZiriTadi kanonis 140-e muxliTa da germaniis vai-
maris konstituciis 136-e muxlis me-4 punqtiT gaTvaliswinebul principebs, 
romelTa mixedviTac, akrZalulia adamianis iZuleba religiur RonisZiebebSi 
monawileobasTan dakavSirebiT.

dd) germaniis ZiriTadi kanoni landebs [federalur erTeulebs] sakmao 
Ta visuflebas aniWebs saskolo ganaTlebis struqturis Camoyalibebis pro-
cesSi. germaniis ZiriTadi kanonis me-7 muxli sajaro skolebis msoflmxe-
dvelobriv-religiuri kuTxiT mowyobasTan dakavSirebuli sakiTxebis ga-
dawyvetisas landebisaTvis maqsimalur damoukideblobas iTvaliswinebs, 
saskolo ganaTlebis zedamxedveli organoebis saqmianobisa da miTiTebebis 
farglebSi (ix: BVerfGE 41, 29 [44]; 52, 223 [242]). erTi mxriv, maswavleblebis 
pozitiuri rwmenis Tavisuflebasa da saxelmwifos religiuri da msofl-
mxedvelobrivi neitralurobis valdebulebas Soris, xolo, meore mxriv, 
mSoblebis aRmzrdelobiT uflebasa da moswavleebis rwmenis negatiur Ta-
visuflebas Soris aresebuli daZabulobis ganeitraleba, tolerantobis 
principis gaTvaliswinebiT, evaleba landis demokratiul kanonmdebels, 
romelic valdebulia, nebis Camoyalibebis sajaro procesSi gamoavlinos 
yvelasaTvis misaRebi kompromisi. Tavisi normebis SemuSavebisas man unda 
ixelmZRvanelos SemdegiT: erTi mxriv, saskolo ganaTlebis farglebSi ger-
maniis ZiriTadi kanonis me-7 muxli, mSobelTa aRmzrdelobiTi uflebebis 
gaTvaliswinebiT, uSvebs religiur da msoflmxedvelobriv gamovlinebebsa 
da gavlenas da, meore mxriv, germaniis ZiriTadi kanonis me-4 muxlis mixe-
dviT, saskolo ganaTlebis saxeobisa da formis SerCevisas maqsimalurad 
unda gamoiricxos msoflmxedvelobrivi da religiuri zewola. germaniis 
ZiriTadi kanonis es normebi unda CaiTvalos erT mTlianobad, maTi inter-
pretacia da moqmedebis sfero unda SeuTavsdes erTmaneTs. es ki gulisx-
mobs imas, rom calkeul lands SeuZlia SeimuSaos gansxvavebuli normebi, 
vinaidan oqros Sualedis Ziebisas SesaZlebelia saskolo tradiciebis, mo-
saxleobis ZiriTadi nawilis sarwmunoebisa da maTi met-naklebad Zlieri da 
Rrma religiuri fesvebis gaTvaliswineba (ix: BVerfGE 41, 29 [50]; 93, 1 [22]). 

zemoT aRniSnul principebze dayrdnobiT unda gaeces pasuxi SekiTxvas, 
Tu ra masStabiTa da moculobiT SeiZleba daekisroT pedagogebs, maTi sko-
laSi wardgomisa da qmedebis kuTxiT, saxelmwifos religiuri da msofl-
mxedvelobrivi neitralobis principidan gamomdinare valdebule bebi, maTi 
individualuri ZiriTadi uflebis, kerZod, rwmenis Tavisuflebis SezRudvis 
xarjze.

5. pedagogebis mier skolaSi da gakveTilze religiuri da msoflmxed-
velobrivi mimarTebebis Semotanam da damkvidrebam SeiZleba SezRudos 
saxelmwifos mier neitralobis principis dacviT gansaxorcielebeli aR-
mzrdelobiTi funqcia, mSobelTa aRmzrdelobiTi uflebebi da moswavle-
Ta rwmenis negatiuri Tavisufleba. aRniSnuli, rogorc minimumi, qmnis 
moswavleebze zegavlenisa da mSoblebTan konfliqtis SesaZleblobas, rac 
iwvevs skolaSi mSvidobiani viTarebis darRvevas. amiT ki, SesaZloa, safrTxe 
Seeqmnas skolis aRmzrdelobiTi funqciis ganxorcielebas. aseTi Sedegi 
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SeiZleba gamoiwvios maswavleblis religiiT ganpirobebulma tansacmelma, 
romelic aRiqmeba misi religiuri Sexedulebebis gamovlinebad. Tumca, aq 
saubaria abstraqtul safrTxeebze. imisaTvis, rom maswavleblis Cacmulo-
biT gamowveuli amgvari savaraudo da SesaZlo safrTxe an konfliqti da 
ara ukve ganxorcielebuli konkretuli qmedeba, romelic aRiqmeba zega-
vlenis moxdenis mcdelobad da moswavleebis mimarT misioneruli amocane-
bis ganxorcielebad, Sefasdes sajaro moxelis mier Tavisi valdebulebebis 
darRvevad da misi sajaro samsaxurSi dasaqmebis xelisSemSlel faqtorad, 
savaldebuloa saTanadod gansazRvruli kanonieri safuZveli, vinaidan es 
Sefaseba dakavSirebulia germaniis ZiriTadi kanonis me-4 muxlis pirveli da 
me-2 punqtebiT upirobod da yovelgvari daTqmis gareSe gaTvaliswinebuli 
ZiriTadi uflebis SezRudvasTan. winamdebare SemTxvevaSi ki aseTi safuZve-
li ar aris mocemuli....

6. Sesabamisi landis kanonmdeblis nebazea damokidebuli zemoT aRniSnu-
li kanonieri safuZvlis Seqmna, riTac SesaZlebelia skolebSi religiuri 
mimarTebebisa da gamovlinebebis dasaSvebi masStabis axleburi mowesri geba 
konstituciur-samarTlebrivi moTxovnebis dacviT. am sakiTxebis mowesri-
gebisas kanonmdebeli valdebulia, saTanadod gaiTvaliswinos da daicvas pe-
dagogebisa da moswavleebis rwmenis Tavisufleba, mSobelTa aRmzrdelobiTi 
uflebebi da aseve _ saxelmwifos msoflmxedvelobrivi da religiuri nei-
tralobis valdebuleba....

g
gadawyvetileba miRebulia xuTi xmiT samis winaaRmdeg...

germaniis ZiriTadi kanonis  
me-5 muxlTan dakavSirebiT:

a) azrisa da informaciis Tavisufleba

E – 7, 198

1. ZiriTadi uflebebi, pirvel rigSi, aris moqalaqeTa damcavi uflebebi saxel-
mwifos winaaRmdeg; magram germaniis ZiriTadi kanoniT gaTvaliswinebuli 
ZiriTadi uflebebi amkvidrebs da ganasaxierebs aseve RirebulebaTa obieq-
tur sistemas, romelic, rogorc konstituciuri gadawyvetileba, moqmedebs 
samarTlis yvela sferoSi.

2. samoqalaqo samarTalSi ZiriTadi uflebebis iuridiuli moculoba da Sina-
arsi gamoxatulia arapirdapir, kerZo-samarTlebrivi normebis meSveobiT. aR-
niSnuli, pirvel rigSi, gadmocemulia savaldebulo normebiT da mosamarT-
lisaTvis ki gansakuTrebiT zogadi daTqmebis meSveobiT aris realizebadi.

3. samoqalaqo saqmeTa ganmxilvelma mosamarTlem SesaZloa, daarRvios Ziri-
Tadi uflebebi (federaluri sakonstitucio sasamarTlos Sesaxeb germaniis 
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kanonis 90-e muxli), Tu igi ver Seicnobs da Caswvdeba ZiriTadi uflebebis 
gavlenas samoqalaqo samarTalze. federaluri sakonstitucio sasamarTlo 
samoqalaqo saqmeTa Sesaxeb sasamarTlo gadawyvetilebebs amowmebs mxolod 
amgvar darRvevebze da ara _ zogadad samarTlebriv xarvezebze.

4. samoqalaqo normebic SesaZloa, iyos „zogadi kanoni“ germaniis ZiriTadi ka-
nonis me-5 muxlis me-2 nawilis gagebiT, romlis safuZvelzec SesaZlebelia 
azris gamoxatvis Tavisuflebis SezRudva.

5. Tavisufali demokratiuli saxelmwifosaTvis, azris gamoxatvis Tavisu-
flebis gansakuTrebuli mniSvnelobis gamo, „zogadi kanonis“ cneba unda 
ganimartos swored am mniSvnelobis kuTxiTa da fonze.

6. germaniis ZiriTadi kanonis me-5 muxliT gaTvaliswinebuli ZiriTadi ufle-
ba icavs ara mxolod azris gamoxatvas, aramed aseve sakuTari azris gamoxat-
vis meSveobiT _ sulier da gonier Semoqmedebasac.

7. azris gamoxatva, romelic Seicavs mowodebebs boikotisadmi, avtomaturad 
ar ewinaaRmdegeba sayovelTaod aRiarebul moralur normebs germaniis 
samoqalaqo kodeqsis 826-e muxlis gagebiT; igi saqmis yvela garemoebis ur-
TierTSefardebisas SesaZloa, konstituciur-samarTlebrivad gamarTlebu-
li iyos azris gamoxatvis Tavisuflebis safuZvelze.

pirveli palatis 1958 wlis 15 ianvris gadawyvetileba

saqme: palatis direqtoris _ erix liuTis sakonstitucio saCivari ham-
burgis landis sasamarTlos gadawyvetilebis winaaRmdeg.

............... hamburgis landis sasamarTlom 1951 wlis 22 noembers gamoitana 
Semdegi gadawyvetileba:

Á mopasuxes sasamarTlos mier dasadgeni fuladi jarimis an patimrobis sas-
jelis Tavidan asacileblad daekisros Semdegi qmedebebisagan Tavis Sekaveba:

1. germanuli kinoTeatrebisa da kinogaqiravebis firmebis mflobele-
bisaTvis mowodeba, rom maT programaSi ar Casvan pirveli mosarCelis mier 
producirebuli da me-2 mosarCelis mier federaciuli respublikis terito-
riaze gasaqiraveblad miRebuli filmi Á ukvdavi sayvareli~;

2. germaneli mayureblisaTvis mowodeba, ar naxon aRniSnuli filmi12”.
landis sasamarTlo momCivnis boikotis Semcvel mowodebebSi xedavs amo-

ralurobas.
landis sasamarTlos gadawyvetileba sajaro xelisuflebis aqtia, rome-

lic gamoxatulia sasamarTlo xelisuflebis gansakuTrebuli formiT da 
mxolod im SemTxvevaSi SeiZleba arRvevdes momCivnis ZiriTad uflebas, Tu 
es ufleba gasaTvaliswinebeli iyo gadawyvetilebis miRebisas.

gadawyvetileba ukrZalavs momCivans iseT gancxadebebs, romelTa meS-
veobiTac man SesaZloa, sxvebze moaxdinos gavlena im TvalsazrisiT, rom 
maT gaiziaron momCivnis azri reJisor harlanis konosamyaroSi gamoCenasTan 
dakavSirebiT da misi filmebis mimarT gamoamJRavnon iseTive damokidebule-
ba. obieqturad es niSnavs momCivnis azris Tavisuflad gamoTqmis uflebis 

12 filmi gadaRebulia reJisor ვაიტ ჰარლანის mier, romelsac gadaRebuli aqvs antisemituri 
filmi “Jud Süß”.
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SezRudvas. landis sasamarTlo Tavis gadawyvetilebas imiT asabuTebs, rom 
igi momCivnis gancxadebebs miiCnevs deliqtur qmedebad germaniis samoqala-
qo kodeqsis 826-e muxlis gagebiT mosarCeleebis winaaRmdeg da, Sesabamisad, 
aseve samoqalaqo kodeqsis normebis safuZvelze momCivans akisrebs zemoT 
aRniSnuli qmedebebisagan Tavis Sekavebis valdebulebas. amgvarad, landis sa-
samarTlos mier mosarCeleebis samoqalaqo-samarTlebrivi moTxovnis dakma-
yofilebas mivyavarT momCivnis azris gamoxatvis Tavisuflebis SezRudvamde. 
Tumca, sajaro xelisuflebis aqtiT germaniis ZiriTadi kanonis me-5 muxlis 
pirveli nawilis pirveli winadadebiT gaTvaliswinebuli ZiriTadi uflebis 
darRveva SesaZlebelia mxolod im SemTxvevaSi, rodesac ZiriTadi uflebis 
damamkvidrebeli norma imdenad did gavlenas axdens samoqalaqo samarTlis 
gamoyenebul normebze, rom SeuZlebelia misi asaxva da dasabuTeba sasamarT-
lo gadawyvetilebaSi. 

zogadad sakiTxi, Tu ramdenad axdens gavlenas ZiriTadi uflebebi samo-
qalaqo samarTalze da raSi unda mdgomareobdes es gavlena calkeul SemTx-
vevaSi, diskusiebis sagania (aqtualur diskusiebTan dakavSirebiT ix.: Laufke 
Heinrich Lehmann-is saiubileo krebulSi, 1956, Band I, S. 145 (tomi I, gv. 145) da 
Dürig Nawiasky-is saiubileo krebulSi, 1956, S. 157 ff. - gv. 157-dan).´aRniSnul 
davaSi ukiduresi poziciebi gamoixateba, erTi mxriv, im mosazrebaSi, rom 
ZiriTadi uflebebi mimarTulia mxolod saxelmwifos winaaRmdeg, xolo, meo-
re mxriv _ ganmartebebSi, romelTa mixedviTac ZiriTadi uflebebi, gansaku-
TrebiT maT Soris yvelaze mniSvnelovani uflebebi, aseve moqmedebs kerZo-
samarTlebriv urTierTobebSic nebismieri piris mimarT. Tumca, verc erTi 
mosazreba am ori eqstremaluri poziciidan ver daeyrdnoba germaniis fede-
raluri sakonstitucio sasamarTlos praqtikas. mocemul SemTxvevaSic ar 
arsebobs imis masStaburi ganxilvis aucilebloba, Tu ramdenad moqmedebs 
ZiriTadi uflebebi mesame pirebis mimarT. swori da gawonasworebuli Sedege-
bis miRebisTvis sakmarisia Semdegi:

eWvgareSea, rom ZiriTadi uflebebis pirveladi daniSnulebaa, daicvas 
TiToeuli moqalaqe sajaro xelisuflebis mxridan ganxorcielebuli Care-
vebisagan; amgvarad, ZiriTadi uflebebi warmoadgens moqalaqeebis saxelmwi-
fosagan Tavdacvis uflebas. aRniSnuli gamomdinareobs ZiriTadi uflebe-
bis ideis istoriuli ganviTarebidan da im istoriuli movlenebidan, ramac 
gamoiwvia saxelmwifoebis mier ZiriTadi uflebebis damkvidreba da asaxva 
TavianT konstituciebSi. igive daniSnuleba aqvs germaniis ZiriTadi kanoniT 
gaTvaliswinebul ZiriTad uflebebsac, romelic ZiriTadi uflebebis kano-
nis pirvel TavSi ganTavsebiT xazs usvams adamianisa da misi Rirsebis upi-
ratesobas saxelmwifos Zalauflebis winaSe. aRniSnulidan gamomdinareobs 
isic, rom kanonmdebelma am uflebebis dasacavad gaiTvaliswina gansakuTre-
buli samarTlebrivi saSualeba, sakons titucio saCivari, romelic SeiZleba 
aRiZras mxolod sajaro xelisuflebis aqtebis winaaRmdeg.

magram aseve marTebulia mosazreba, rom germaniis ZiriTadi kanoni, ro-
melic sruliadac ar aris neitraluri Tavisi Rirebulebebis mxriv (ix: 
BVerfGE 2, 1 [12]; 5, 85 [134, 197]; 6, 32 [40]), ZiriTadi uflebebis nawilSi aseve 
amkvidrebs RirebulebaTa obieqtur sistemas da swored aq aris gamoxatuli 
ZiriTadi uflebebis moqmedebisa da gavlenis principuli gaZliereba. es Ri-
rebulebaTa sistema, romlis epicentria socialuri sazogadoebis fargle-
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bSi Tavisuflad ganviTarebuli pirovneba da adamianis Rirseba, rogorc 
principuli konstituciuri gadawyvetileba, unda moqmedebdes samarTlis 
yvela sferoSi. aqedan iRebs mimarTulebebsa da impulsebs kanonmdebloba, 
administracia da marTlmsajuleba. amgvarad, aRniSnuli aseve TavisTavad 
gavlenas axdens samoqalaqo samarTalzec. samoqalaqo samarTlis arc erTi 
norma ar SeiZleba ewinaaRmdegebodes am konstituciur gadawyvetilebas, 
aramed yvela norma unda ganimartos mis farglebSi da am uflebebis gaTva-
liswinebiT. ZiriTadi uflebebis, rogorc obieqturi samarTlebrivi norme-
bis, samarTlebrivi daniSnuleba samoqalaqo samarTalSi ikveTeba am samarT-
lebrivi sferos uSualod momcavi, dominirebadi normebis saSualebiT. ise, 
rogorc axali normebi unda Seesabamebodes ZiriTadi kanoniT gaTvaliswi-
nebul da danergil RirebulebaTa sistemas, aseve xdeba Zveli, arsebuli 
normebis aRniSnul sistemaze morgeba da masTan SesabamisobaSi moyvana. 
swored am sistemidan gamomdinareobs misi konstituciuri datvirTva, rac 
ganapirobebs mis ganmartebas. dava kerZo pirebs Soris iseT uflebebsa da 
movaleobebze, romlebic eyrdnoba swored im normebs, romlebzec didia 
ZiriTad uflebaTa gavlena, materialur-samarTlebrivadac da procesua-
luradac miiCneva samoqalaqo-samarTlebriv davad. Sesabamisad, xdeba samo-
qalaqo samarTlis normebis ganmarteba da gamoyeneba, Tumca es ganmarteba 
unda Seesabamebodes sajaro samarTals anu iyos konstituciuri.

ZiriTadi uflebebis masStabebis gavlena gansakuTrebiT ikveTeba kerZo 
samarTlis im normebis mimarT, romlebic moicavs valdebulebiT samarTals 
da amiT emsaxureba farTo gagebiT sajaro wesrigis Camoyalibebasa da da-
mkvidrebas. kerZod, es im principebis matarebeli normebia, romlebic sayo-
velTao keTildReobidan gamomdinare, aseve savaldebuloa calkeul pirebs 
Soris samarTlebrivi urTierTobis Camoyalibebisas da romlebic Sesabamisad 
ar moiazreba kerZo nebis gamovlenis farglebSi. am normebs TavianTi mizni-
dan gamomdinare e.w. naTesauri kavSiri aqvs sajaro samarTalTan, romlis mi-
marT maT aqvT damatebebisa da ganvrcobis funqcia. aRniSnuli funqciidan aq 
gansakuTrebulad gamokveTili unda iyos konstituciuri samarTlis gavlena. 
marTlmsajulebas am gavlenis realizebisaTvis, pirvel rigSi, aqvs Á saerTo, 
zogadi daTqmebi~ [e.w. generaluri daTqmebi], romlebic, germaniis samoqalaqo 
kodeqsis 826-e muxlis msgavsad, adamianis qmedebis Sesafaseblad miuTiTebs 
iseT masStabebsa da kriteriumebze, rogoricaa morali, zneoba, romelic sc-
deba ara mxolod samoqalaqo samarTlis, aramed, saerTod _ samarTlebriv 
sferos.

E – 12, 113

kanonieri interesi vrceldeba agreTve presaSi gavrcelebul sawinaaRmdego 
mosazrebebze, romlebic Tavisi arsiT msgavsia e.w. presTavdasxmebisa da aseve 
gavlena aqvs sazogadoebrivi azris Camoyalibebis procesze (germaniis ZiriTa-
di kanonis me-5 muxlis pirveli da me-2 nawilebi; germaniis sisxlis samarTlis 
kodeqsis 193-e muxli).
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pirveli palatis 1961 wlis 25 ianvris ganCineba
- 1 BvR 9/57 -

landis umaRlesi sasamarTlos Tavmjdomaris (prezidentis)  
sakonstitucio saCivris saqmeze

1954 wlis 17 marts momCivanma qalaq Stutgartis “Allgemeine Zeitung”-Si 
gamoaqveyna statia, romelic redaqciam daasaTaura Semdegnairad: Á rac ufro 
maRalia Ceqma...~ da daurTo qvesaTauri Á gamaRizianebeli literaturis meS-
veobiT fuli ukeT keTdeba~. amonaridi statiidan:

Á Tqven mekiTxebiT, Tu ras vfiqrob Cem Sesaxeb Jurnal “Spiegel”-Si dabeW-
dil statiaze.

... visi mogonilia es sicrue, amas ver getyviT, magram faqtia, rom igi 
“Spiegel”-ma gaavrcela. Zalze xSiria simarTlis gamiznuli gamrudeba, rac 
gamomdinareobs informaciis xelmiuwvdomlobidan. aRniSnuli warmoadgens 
publicistikis iseT Janrs, romelic politikis sferoSi igivea, rac por-
nografia _ moralis sferoSi, mxolod im gansxvavebiT, rom pirveli maTga-
ni Riad SeiZleba waikiTxo. es aris e.w. gamaRizianebeli, mimzidveli lite-
ratura, romelic, rogorc Cans, saWiroa civilizaciis farglebSi. amasTan, 
gadamwyvetia quslis simaRle. xolo yovelives Sedegad miRebul xarisxTan 
dakavSirebiT ki moviSvelieb karl krauzis sityvebs:

Á rac ufro maRalia Ceqma, miT ufro maRalia quslic~.
Á Botnanger Rundschau~-Si gamoqveynebuli statiis safuZvelze 1954 wlis 

20 ivniss Jurnal Á Spiegel~-is Sesabamis rubrikaze pasuxismgebelma redaqtor-
ma da imave wlis 23 ivliss aseve gamomcemelmac aRZres sarCeli momCivnis 
winaaRmdeg ciliswamebisa da Seuracxyofis gamo. ... momCivans getingenis lan-
dis sasamarTlos gadawyvetilebiT Seuracxyofis gamo daekisra 150 markis 
gadaxda an sanacvlod _ erTkviriani patimroba. mosarCeleebs daudasturdaT 
gamoqveynebis uflebamosileba.

sakonstitucio saCivari dasabuTebulia.
sasamarTlo, romelic ganixilavs Seuracxyofis saqmes, germaniis sisxlis 

samarTlis kodeqsis 185-e muxliTa da momdevno muxlebiT gaTvaliswinebuli 
pativis damcavi debulebebis saxiT iyenebs e.w. Cveulebriv samarTals, rac, 
zogadad, gamoricxavs aRniSnuli samarTlis safuZvelze miRebul gadawyve-
tilebaTa gadamowmebas federaluri sakonstitucio sasamarTlos mier. ga-
dawyvetilebebi SesaZlebelia, Semowmdes mxolod im kuTxiT, moxda Tu ara 
pativis damcavi debulebebis gamoyenebisas mTliani kanonis morgeba germa-
niis ZiriTadi kanonis RirebulebaTa sistemisa da wesrigis gaTvaliswine-
biT da aRniSnulis gauTvaliswineblobis Sedegad xom ar dairRva mopasuxis 
ZiriTadi uflebebi. mocemul SemTxvevaSi es asec moxda. getingenis landis 
sasamarTlosa da celes landis umaRlesi sasamarTlos gadawyvetilebebi 
arRvevs germaniis ZiriTadi kanonis me-5 muxlis pirveli nawiliT gaTvaliswi-
nebuli momCivnis ZiriTad uflebas, vinaidan es gadawyvetilebebi ar iTva-
liswinebs sazogadoebrivi azris Camoyalibebis konstituciur-samarTlebriv 
mniSvnelobas da, aqedan gamomdinare, Seusabamod afasebs azris Tavisufali 
gamoxatvis ZiriTadi uflebis gavlenas pativis damcavi normebis ganmarteba-
sa da gamoyenebaze.
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1. germaniis federaluri sakonstitucio sasamarTlos palatam 1958 
wlis 15 ianvris gadawyvetilebaSic (ix: BVerfGE 7, 198 [207]) ganmarta, rom 
damokidebuleba azris Tavisufali gamoxatvis ZiriTad uflebasa da mis 
SemzRudvel Á saerTo samarTals~ Soris ar unda iqnes miCneuli ZiriTa-
di uflebis moqmedebis calmxriv SezRudvad am kanonebis farglebSi da 
safuZvelze. aq adgili aqvs Á urTierTmimarTebasa da urTierTgavlenas im 
gagebiT, rom saerTo kanonebi, TavianTi bunebidan gamomdinare, Tumca, 
erTi mxriv, iTvaliswinebs SezRudvebs ZiriTadi uflebebis mimarT, ma-
gram, meore mxriv, aRniSnuli kanoni ganimarteba Tavisufali demokra-
tiis farglebSi ZiriTadi uflebebis, rogorc ZiriTadi Rirebulebebis 
ganmsazRvrelis, moqmedebidan da gavlenidan, rac TavisTavad iwvevs am 
kanonebis ZiriTad uflebaTa SemzRudveli bunebisa da moqmedebis Tavis 
mxriv SezRudvas.~ germaniis ZiriTadi kanoni azris Tavisufali gamoxatvis 
ZiriTad uflebas aniWebs gansakuTrebul mniSvnelobas. rogorc federa-
luri sakonstitucio sasamarTlos palatas araerTxel aRuniSnavs Tavis 
gadawyvetilebebSi, azris Tavisufali gamoxatva, rogorc pirovnebisa da 
individualobis uSualo gamoxatuleba, erT-erTi yvelaze daxvewili Zi-
riTadi uflebaa, rac mas gansakuTrebul datvirTvas aniWebs. amas garda, 
aRniSnul ZiriTad uflebas Tavisufali, demokratiuli saxelmwifosaTvis 
aqvs gansakuTrebuli funqcia, vinaidan igi uzrunvelyofs inteleqtua-
lur, gonebriv brZolasa da ideebis, interesebis gacvlas, rasac egzisten-
cialuri mniSvneloba aqvs aRniSnuli saxelmwifo sistemis funqciisaTvis 
(ix: BVerfGE 5, 85 [205]; 7, 198 [208]). mxolod Tavisufali sajaro disku-
sia sayovelTaod mniSvnelovani sakiTxebis Sesaxeb uzrunvelyofs sazoga-
doebrivi azris Camoyalibebas, rac Tavisufal, demokratiul saxelmwifoSi 
xorcieldeba sxvadasxva da sxvadasxvagvarad motivirebuli, Tavisuflad 
da SeuzRudavad gamoxatuli Á pluralistuli~ mosazrebebiT _ sityva-pa-
suxis formatSi. germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis 
pirveli winadadeba TiToeul moqalaqes aniWebs uflebas, monawileoba mii-
Ros am sajaro diskusiaSi. presa, radiosa da televiziasTan erTad, aris 
sazogadoebrivi azris Camoyalibebis erT-erTi yvelaze mniSvnelovani ins-
trumenti; aqedan, germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis 
pirveli winadadeba gansakuTrebulad icavs presis Tavisuflebas.

azris Tavisufali gamoxatvis ZiriTadi uflebis didi mniSvneloba da 
gavlena gansakuTrebulad unda iqnes gaTvaliswinebuli pativisa da azris 
Tavisufali gamoxatvis urTierTSefardebisas germaniis sisxlis samarT-
lis kodeqsis 193-e muxlis gagebiT, maSin, rodesac mniSvnelovania sazo-
gadoebrivi azris CamoyalibebasTan dakavSirebuli aspeqtebi. uzenaesi fe-
deraluri sasamarTlo iTvaliswinebs aRniSnul mosazrebebs, rodesac ger-
maniis sisxlis samarTlis kodeqsis 193-e muxlis gamamarTlebel safuZvels 
afasebs azris Tavisufali gamoxatvis ZiriTadi uflebis gamoxatulebad, misi 
gamoyenebisas iTvaliswinebs sazogadoebrivi azris Camoyalibebis mniSvnelo-
bas (ix: BGHSt 12, 287 [293]) da rodesac igi [uzenaesi federaluri sasamarT-
lo], Tavisi adrindeli praqtikisagan gansxvavebiT, presis meSveobiT sazoga-
doebrivi interesebis ganxorcielebas demokratiul saxelmwifoSi aRiare-
bs, rogorc misi funqciuri, kanonieri interesis ganxorcielebas germaniis 
sisxlis samarTlis kodeqsis 193-e muxlis gagebiT (ix: BVerfGE 31, 308 [312])...
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2. winamdebare SemTxvevaSi sasamarTloebma garemoebebi Seafases mxolod 
piradi Rirsebis dacvisa da Rirsebis SelaxviT gamowveuli moTxovnebisa da 
sagangebo interesebis kuTxiT, presis meSveobiT gamoxatuli da gaSuqebuli 
brZolisa da sazogadoebrivi azris Camoyalibebis, rogorc misi Semadgeneli 
elementis, Taviseburebis Sefasebis gareSe. 

... Jurnalma “Spiegel”-ma Tavis mkiTxvels sruli simarTlis niRbiT ganzrax 
SesTavaza nawilobrivi simarTle.

momCivnis ganmartebebis mixedviT, misi statiis xasiaTi ganapiroba Jur-
nal “Spiegel”-is publikaciis formam da imis saWiroebam, rom igi Tavisi ko-
mentariT dapirispireboda am statiis gavlenas sazogadoebriv azrze. Tu 
Jurnali “Spiegel”-i Tavisi publikaciis farglebSi acxadebda, rom momCivanma 
saTanadod ar isaubra dasabuTebuli eWvis Taobaze, maSin sajaro diskusiis 
farglebSi mosalodneli da misaRebi unda iyos is garemoeba, rom “Spiegel”-i 
gaakritikes zemoT aRniSnuli mosazrebis gavrcelebis gamo. maSasadame, Jur-
nalma “Spiegel”-ma Tavad gamoiwvia sakuTari publikaciis uaryofiTi Sefaseba 
(ix: BGHSt 12, 287 [294]) da unda mieRo kidec igi, miuxedavad imisa, rom aseTi 
Sefaseba aisaxeboda mis imijze. landis sasamarTlos mier momCivnisaTvis mi-
niWebuli uflebamosileba mis winaaRmdeg wayenebuli braldebebis Á saqmian da 
obieqtur ganxilvasTan~ dakavSirebiT, ar aris sakmarisi Jurnal “Spiegel”-Si 
dabeWdili volgas statiis im gavlenis mimarT, rac am publikaciam moaxdina 
sazogadoebrivi azris Camoyalibebis procesze. vinaidan statia Tavis Ziri-
Tad efeqts unda umadlodes ara sicrues, aramed _ faqtebis damalvasa da 
aqcentebis gadatanas, sakmaod rTuli iyo sapirispiro mosazrebebis wardgena 
da faqtobrivad gamoiricxa reitinguli Jurnalis publikaciis gavlenisa da 
misi Sedegebis gadalaxva da gadafarva.

da bolos: Tu sasamarTloebi ar dauSveben momCivnis mier Jurnal “Spiegel”-
is publikaciis Sefasebas mkiTxvelis interesis gamaRizianebel da gamaxali-
sebel saSualebad da mis Sedarebas pornografiis msgavs gamoxatulebebTan, 
maSin es imas niSnavs, rom isini gamomdinareobs Semdegidan: momCivans kanonieri 
interesi gaaCnda mxolod Tavisi pativis dacvasTan dakavSirebiT, germaniis 
sisxlis samarTlis kodeqsis 193-e muxlis gagebiT. germaniis ZiriTadi kano-
nis me-5 muxlis pirveli nawilis gavlena, romelic aseve vrceldeba aRniSnul 
normaze, moiTxovs, rom momCivnis mosazrebebi Sefasdes sazogadoebisaTvis 
Seusabamo informaciis miwodebis winaaRmdeg ganxorcielebul sawinaaRmdego 
Setevad da aRiarebul iqnes misi kanonieri interesi sazogadoebrivi azris 
Camoyalibebis procesSi monawileobaze. vinaidan sasamarTlos gadawyvetile-
bebi ar eyrdnoba zemoT aRniSnuli sakiTxebis Semowmebas, federaluri sa-
konstitucio sasamarTlo darRveulad miiCnevs germaniis ZiriTadi kanonis 
me-5 muxlis pirveli nawiliT gaTvaliswinebul momCivnis ZiriTad uflebas.

E – 25, 256

politikuri motivebiT boikotis mowodebebi presis erT-erTi organos wina-
aRmdeg, romelic ekonomikuri zewolis saSualebebiT unda ganxorcieldes, ar 
aris daculi azris Tavisufali gamoxatvis ZiriTadi uflebiT da ewinaaRmdege-
ba presis Tavisuflebis ZiriTad uflebas.
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pirveli palatis 1969 wlis 26 Tebervlis ganCineba
- BvR 619/63 -

momCivani iyo, ZiriTadad, hamburgis teritoriaze gavrcelebuli, yove-
lkvireul gazeT “Blinkfüer”-is gamomcemeli da mTavari redaqtori. gazeTis 
damatebiT sainformacio gverdze ibeWdeboda dasavleT da centraluri ger-
maniis da aseve berlinis aRmosavleT seqtoris radiosa da televiziis pro-
gramebi.

gamomcemlobebi: Axel Springer & Sohn KG, Hammerich & Lesser KG da Die Welt 
Verlags-GmbH (SemdgomSi _ mopasuxeebi) mocemuli SemTxvevisaTvis warmoad-
gendnen aTi, sakmaod rezonansuli gazeTis gamomcemlebs. 1961 wlis agvis-
tos bolos mopasuxeebma hamburgis Jurnal-gazeTiT movaWre yvela subieqts 
daugzavnes Semdegi Sinaarsis werili:

Zvirfaso kolega,
im mouridebelma Zalmomreobam, romelic gabatonebulia aRmosavleT 

berlinisa da mTeli mimdebare teritoriis mosaxleobis mimarT, mTel mso-
flioSi aRSfoTeba gamoiwvia. Cveni Zmebisa da debis winaaRmdeg ganxorcie-
lebuli samarTaldarRvevebisa da iZulebiTi RonisZiebebis jaWvi uwyvetia. 
Cven, vinc germaniis Tavisufal nawilSi vimyofebiT, ar gvaqvs ufleba, Seve-
guoT yovelives da mxolod mdumare risxviT, magram Sesabamisi moqmedebisa 
da reagirebis gareSe, vikiTxoT yoveldRiurad aseTi usamarTlobis Sesaxeb. 
TiToeulis movaleobaa, daicvas Tavisufleba sakuTar sferoSi. bolo dros 
ganviTarebuli gansakuTrebuli movlenebi germaniaSi moqmedi Jurnal-gaze-
TebiT movaWre subieqtebisganac moiTxovs mkafio gadawyvetilebebs. ufro 
da ufro aSkara xdeba, rom zemoT aRniSnul teritoriaze gavlenis mqone 
pirebi radiosa da televizias iyeneben propagandis instrumentad. xSiria 
iseTi filmebisa da gasarTobi gadacemebis TviTneburi Sewyveta, romlebic, 
programaSi miTiTebuli daxasiaTebidan gamomdinare, arapolitikuri xasia-
Tisaa da maT nacvlad awyoben SED-is (germaniis erTiani socialisturi par-
tia) propagandistebis gamosvlebis translacias. aRniSnul gamosvlebSi Cven 
mimarT ewevian mdabio cilismwamebluri kampanias da ayalbeben berlinSi gan-
viTarebul movlenebs.

yovelive amis fonze warmoudgenelia, rom kidev arseboben spekulante-
bi, romlebic Tanxmdebian aRmosavleT zonis programebis dabeWdvas da amiT 
pankovidan [q. berlinis erT-erTi raioni] _ sicruis gavrcelebas. Cveni xa-
lxisaTvis aseTi Znelbedobis Jams Jurnal-gazeTebiT movaWre im subieqte-
bma, romlebsac aqvT pasuxismgeblobis grZnoba, Tavi unda Seikavon iseTi ga-
zeTebis gavrcelebisagan, romlebic dResac acxadeben mzadyofnas dabeWdon 
aRmosavleTis zonis radio da satelevizio programebi. aseTebia: “Bildfunk”, 
“Fernsehprogramme” da “Lotto-Toto-Expreß”-i. gamomcemlebi Axel Springer-i 
da Die Welt-i darwmunebulebi arian, rom maTi klientTa didi umravlesoba 
gaiziarebs am mosazrebebs da imoqmedebs maT Sesabamisad. amasTan, Cveni gan-
zraxva namdvilad ar aris is, rom windaxedul adamianebs TavianTi qmedebis 
gamo warmoeqmnaT raime danaklisi. aqedan gamomdinare, Tu gamoCndebian ise-
Ti movaWre subieqtebi, romlebic mocemul situaciaSi orientirebuli iq-
nebian mogebaze da, Sesabamisad, TavianTi savaWro obieqtebiT gaagrZeleben 
Áulb rixtis” propagandas, maSin zemoT aRniSnuli gamomcemlobebi gadaamow-
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meben, Tu ramdenad SesaZlebeli da gamarTlebuli iqneba aseT movaWreebTan 
saqmiani urTierTobebis gagrZeleba.

mocemul situaciaSi Tqven gaigebT aRniSnuli mimarTvis saWiroebas. imi-
saTvis, rom moaxerxoT Tqveni klientebis saTanado formiT informireba, 
Tqveni biTumad movaWre partniori mogawvdiT broSurebs/sareklamo fur-
cels (ix. TandarTuli nimuSi). uCveneT sazogadoebas qmedebiT, rom Tqven, 
rogorc Jurnal-gazeTebiT movaWre subieqtebs, gaazrebuli da Segnebuli 
gaqvT sakuTari pasuxismgebloba germaneli mkiTxvelis winaSe.

saukeTeso survilebiT,
gamomcemloba Axel Springer
gamomcemloba Die Welt

aRniSnul mimarTvas TandarTuli hqonda Semdegi Sinaarsis sareklamo 
furclis nimuSi: araviTari aRmosavleTis programebi!

politikurad daZabuli dro yvelasagan moiTxovs mkafio da kategoriul 
gadawyvetilebebs. germaniis Jurnal-gazeTebiT movaWre seqtorma ukve mii-
Ro gadawyvetileba, romlis mixedviTac, misi erovnuli valia, droebiT aRar 
gaavrcelon iseTi gazeTebi, romlebic beWdaven aRmosavleT zonis radio da 
satelevizio programebs.

aRmosavleTis radio- da telemauwyeblebi iqcnen propagandis instrumen-
tad. Cven mimarT xorcieldeba mdabio ciliswameba da berlinSi ganviTarebu-
li movlenebis usircxvilo gayalbeba. xdeba maRali donis gasarTobi gada-
cemebisa da Zveli filmebis Cvenebis TviTneburi Sewyveta SED-is (germaniis 
erTiani socialisturi partia) propagandistebis gamosvlebis translacii-
sa da gavrcelebis mizniT. germaniis Jurnal-gazeTebiT movaWre seqtorma 
icis, Tu ra unda gaakeTos: igi ar aris mzad, iqces instrumentad „ulbrixt“-
is xelSi.

arsebobs bevri sxva, kargi programuli Jurnali, romelic srulyofilad 
mogawvdiT informacias radiosa da televiziis Sesaxeb. amasTan dakavSire-
biT nebismier dros siamovnebiT gagiwevT konsultacias. magram iseTi Jur-
nal-gazeTebisaTvis, romlebic beWdaven aRmosavleTis programebs, dReidan 
adgili aRar gvaqvs. gTxovT, gagebiT moekidoT aRniSnul garemoebas.

pativiscemiT 
Jurnal-gazeTebis gamomcemeli

momCivani acxadebs, rom mopasuxeebi mas uweven arakeTilsindisier konku-
rencias, vinaidan maTi mimarTvebi Seicavs boikotis mowodebebs momCivnis wi-
naaRmdeg, ris safuZvelzec man aRZra aRiarebiTi sarCeli, rom mopasuxeebs 
ekisrebaT zianis anazRaurebis valdebuleba. hamburgis landis sasamarTlom 
da landis umaRlesma sasamarTlom daakmayofiles aRniSnuli moTxovna, ra-
zec mopasuxem aRZra sakasacio saCivari. uzenaesma federalurma sasamarT-
lom 1963 wlis 10 ivlisis gadawyvetilebiT (iuridiuli Jurnalebi: NJW 1964, 
gv. 29, JZ 1964, gv. 95) gaauqma saapelacio sasamarTlos gadawyvetileba, ar 
daakmayofila sarCeli da momCivans daakisra samarTlebrivi davis xarjebis 
gadaxda.

uzenaesi federaluri sasamarTlos gadawyvetilebis winaaRmdeg momCivan-
ma Seitana sakonstitucio saCivari, romelSic miuTiTebs, rom mis mimarT 
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dairRva germaniis ZiriTadi kanonis me-2, me-3 da me-5 muxlebiT gaTvaliswi-
nebuli uflebebi.

sakonstitucio saCivari dasabuTebulia.
saerTo sasamarTloSi mimdinare saqme warmoadgenda samoqalaqo-samarT-

lebriv davas, romelic unda gadawydes kerZo samarTlis normebis mixedviT. 
Tumca, germaniis ZiriTadi kanonis ZiriTad uflebaTa nawilSi damkvidre-
buli obieqtur RirebulebaTa sistema vrceldeba aRniSnuli normebis gan-
martebaze, ramdenadac es normebi ganimarteba konstituciur-samarTlebriv 
konteqstSi (ix: BVerfGE7, 198 [205]). germaniis samoqalaqo kodeqsis 823-e 
muxlis pirveli nawilis farglebSi konstituciuri samarTali mniSvnelova-
nia darRvevis marTlsawinaaRmdego xasiaTis dadgenisaTvis. aq, erTi mxriv, 
unda Semowmdes, ramdenad moicavs azris Tavisuflebis ufleba boikotis Se-
mTxvevebs, xolo, meore mxriv ki, unda ganixilos, ramdenad SeuZlia momCivans 
moiTxovos presis Tavisuflebis ZiriTadi uflebis ganxorcieleba. uzenaes-
ma federalurma sasamarTlom mopasuxis mxarisTvis saTanadod ver Seafasa 
azris Tavisufali gamoxatvis uflebis masStabi; momCivnis mxarisTvis ki man 
ar gaaanaliza presis Tavisuflebis ZiriTadi ufleba.

1. uzenaesi federaluri sasamarTlo miiCnevs, rom mopasuxeebis mimarTva 
garkveuli gazeTebis gavrcelebisagan Tavis Sekavebis Sesaxeb da miTiTeba Ta-
namSromlobis SesaZlo SewyvetasTan dakavSirebiT gamarTlebulia germaniis 
ZiriTadi kanonis me-5 muxlis pirveli nawilis pirveli winadadebis safuZve-
lze, riTac sasamarTlom zedmetad ganavrco aRniSnuli ZiriTadi uflebis 
dacvis masStabi.

mopasuxeTa mowodeba Jurnal-gazeTebiT movaWre seqtorisadmi, ganurCe-
vlad imisa, Tu ra motivacia udevs safuZvlad, warmoadgens boikotisaken 
mowodebas. mopasuxeTa ekonomikuri statusisa da Jurnal-gazeTebiT mo-
vaWre subieqtebis mimarT ganxorcielebuli TanamSromlobis SewyvetasTan 
dakavSirebuli miTiTebebis mixedviT miiCneva, rom am mowodebis safuZvelze 
SesaZlebelia, adresatebs CamoerTvaT Tavisufali arCevnis gakeTebis Sesa-
Zlebloba.

boikotisaken mowodeba, rasac safuZvlad udevs garkveuli azris gavr-
celeba, gansakuTrebiT maSin aris daculi germaniis ZiriTadi kanonis me-5 
muxlis pirveli nawilis pirveli winadadebiT, rodesac igi gamoiyeneba ise-
Ti azrobrivi brZolis saSualebad, romelic arsebiTad exeba sazogadoebis 
interess. anu saubaria iseT SemTxvevebze, rodesac saqme exeba ara pirad 
uTanxmoebebs, aramed _ sazogadoebis politikur, ekonomikur da socia-
lur moTxovnebze zrunvas (ix: BVerfGE7, 198 [212]). boikotisaken mowodeba 
im SemTxvevaSic moiazreba germaniis ZiriTadi kanonis me-5 muxlis pirveli 
nawilis dacvis qveS, rodesac momwodebeli boikotirebul pirTan imyofe-
ba profesiul, komerciul Tu sxva konkurentul urTierTobaSi, vinaidan 
es situacia jer kidev ar gamoricxavs zemoT aRniSnuli azrobrivi brZo-
lis arsebobas. Tu boikotisaken momwodebeli flobs garkveul ekonomikur 
upiratesobas, maSin SesaZlebelia am safuZvliT boikotisken mowodebasa da 
mis mier azris gamoxatva-gavrcelebas mieniWos gansakuTrebuli datvirTva. 
Tumca, aRniSnuli safuZvliT boikoti jer kidev ar miiCneva dauSveblad, vi-
naidan konstituciis Tanaxmad, ekonomikuri upiratesobis mqone pirsac aqvs 
ufleba, warmarTos azrobrivi brZola.
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Tumca, boikotisaken momwodeblis saSualebebi unda Seesabamebodes 
konstitucias. boikotisaken mowodeba maSin ar aris daculi azris Ta-
visufali gamoxatvis uflebiT, rodesac igi ar eyrdnoba mxolod gone-
briv argumentebs anu ar izRudeba ganmartebebisa da mosazrebebis da-
majereblobiT, aramed iyenebs iseT saSualebebs, romlebic mowodebis 
adresats arTmevs SesaZleblobas, gadawyvetileba miiRos sruli Sinagani 
Tavisuflebis safuZvelze da yovelgvari ekonomikuri zewolis gareSe. 
aseTi zewolis SemTxvevebia, rodesac emuqrebian an aZleven miTiTebebs 
SesaZlo zaralTan dakavSirebiT, aseve iyeneben socialur da ekonomikur 
damokidebulebas, rodesac aRniSnulis Sedegad boikotisaken mowodebas 
gansakuTrebuli mniSvneloba eniWeba. gonebrivi diskusiisa da ganxilvis 
Tavisufleba aris aucilebeli winapiroba Tavisufali demokratiis arse-
bobisaTvis, vinaidan mxolod am gziT aris uzrunvelyofili iseTi saki-
Txebis sajaro ganxilva, romelic warmoadgens sazogadoebrivi daintere-
sebis sagans da aseve saxelmwifo mniSvnelobis matarebelia (ix: BVerfGE 
5, 85 [205]; BVerfGE 7, 198 [212, 219]; 20, 162 [174]). ekonomikuri zewolis 
ganxorcieleba, romelic pirisaTvis didi zaralis momtania da emsaxureba 
azrisa da cnobebis konstituciiT uzrunvelyofili gavrcelebis dabrko-
lebas, ewinaaRmdegeba SansTa Tanasworobas azris Camoyalibebis procesSi. 
igi aseve ewinaaRmdegeba azris Tavisufali gamoxatvis ZiriTadi uflebis 
azrsa da arss, romelmac unda uzrunvelyos azrTa gonebrivi brZola.

mopasuxeTa qmedebis aRniSnuli kriteriumebiT Sefaseba metyvelebs ima-
ze, rom uzenaesma federalurma sasamarTlom zedmetad ganavrco azris 
Tavisufali gamoxatvis ZiriTadi uflebis dacvis farglebi...

mopasuxeTa mier boikotisaken mowodebisas gamoyenebuli saSualebebi 
ar Seesabameba germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis 
pirveli winadadebiT gaTvaliswinebul ZiriTad uflebas. mopasuxeebs Ta-
vianTi mosazreba aRmosavleT blokis radio da satelevizio programebis 
dabeWdvasa da sazogadoebaSi gavrcelebasTan dakavSirebiT rom gaevrce-
lebinaT maT mier gamocemul gazeTebSi da maT mier Sesabamisi Jurnal-ga-
zeTebis winaaRmdeg mowodebuli boikoti SezRuduliyo mxolod TavianTi 
mkiTxvelebiT, maSin aRniSnuli qmedeba ver gamtyundeboda konstituciur-
samarTlebrivi kuTxiT. aseT SemTxvevaSi mopasuxeebi, romlebmac gaiTavi-
ses sazogadoebrivi interesebi, mimarTaven im xalxs, vinc unda yofiliyo 
am gancxadebebis adresati da visac uSualod exeboda es mowodeba. aR-
niSnulisagan gansxvavebiT, maTi werilobiTi mimarTva Jurnal-gazeTebiT 
movaWre subieqtebisadmi ar iyo adekvaturi saSualeba, rom gamarTuliyo 
msjeloba aRmosavleT blokis radio da satelevizio programebis gamo-
qveynebis dasaSvebobasa da mizanSewonilobasTan dakavSirebiT, vinaidan es 
adresatebi, ekonomikuri an samarTlebrivi TvalsazrisiT, damokidebulni 
iyvnen mopasuxeebze...

yovelive aRniSnulidan gamomdinare, saqmis faqtobrivi garemoebebi 
arsebiTad gansxvavdeba e.w. Á luTis~ [Lüth] gadawyvetilebisagan (BVerfGE 
7, 198). palatis direqtoris _ luTis mowodebebi, romlebic yuradRe-
bas amaxvilebs mxolod moralur da politikur pasuxismgeblobaze, verc 
uSualod da verc raime sxva formiT ver SezRudavda filmis reJisor 
harlanis, rogorc xelovanisa Tu pirovnebis, ganviTarebas, vinaidan 
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luTs ar gaaCnda zewolis raime saSualeba, romelic gansakuTrebul mniS-
vnelobasa da datvirTvas SesZenda mis mowodebebs. mas SeeZlo mxolod 
yuradReba gaemaxvilebina misi mowodebebis adresatTa pasuxismgeblobis 
grZnobasa da zneobriobaze, xolo gadawyvetilebis miReba, gaiTvaliswi-
nebdnen Tu ara mis mowodebebs, es luTis mowodebebis adresatTa prero-
gativa iyo. aRniSnulisagan gansxvavebiT ki mopasuxeebis mier miTiTebu-
li TanamSromlobis [miwodebis] Sewyveta, bazarze maTi gansakuTrebuli 
adgilis gaTvaliswinebiT, SesaZloa sagrZnoblad saziano da saarsebo 
mniSvnelobis yofiliyo...

rac Seexeba aRmosavleT blokis radio da satelevizio programebis 
Sesaxeb informaciis gavrcelebas, romlis Seferxebac surdaT mopasuxeebs 
maTi werilobiTi mimarTvis Sinaarsis Sesabamisad, momCivans, presis Tavi-
suflebis mixedviT hqonda amis ufleba. marTalia, uzenaesi federaluri 
sasamarTloc ar miiCnevs akrZalulad Jurnal “Blinkfüer”-is mier aRniSnuli 
programebis gavrcelebas, magram sasamarTlo aqedan gamomdinare ar upi-
rispirebs mopasuxeTa mier ganxorcielebul azris Tavisufali gamoxatvis 
ZiriTad uflebas momCivnis presis Tavisuflebas, romelic moicavs zemoT 
aRniSnuli programebis dabeWdvis uflebas. sasamarTlo miiCnevs, rom mo-
cemul SemTxvevaSi erTmaneTs upirispirdeba mopasuxeTa azris Tavisufali 
gamoxatvis ZiriTadi ufleba, xolo momCivnis mxares ki _ Á samarTlebrivi 
sikeTe, romelic daculia samoqalaqo samarTlis normebiT~. Sesabamisad, 
SeiZleba iTqva, rom uzenaesma federalurma sasamarTlom ver Seicno pre-
sis Tavisuflebis mniSvneloba momCivnis materialur-samarTlebrivi po-
ziciis farglebSi. 

Tumca, presis organoebs sxva pirebis mier azris Tavisufali gamoxat-
vis ganxorcielebis mimarT, zogadad, im SemTxvevaSic ar SeuZliaT miu-
TiTon presis Tavisuflebaze, rodesac maT adgebaT ekonomikuri zarali. 
azris Tavisufali gamoxatvis uflebisa da presis Tavisuflebis mizania 
Tavisufali demokratiis farglebSi Tavisufali gonebrivi procesebisa 
da azris Camoyalibebis dacva, rac ar moicavs ekonomikuri interesebis 
uzrunvelyofas. magram Tavisufali presis institutis dasacavad uzrun-
velyofili unda iqnes presis organoTa damoukidebloba ekonomikuri 
upiratesobis mqone jgufTa mier araadekvaturi saSualebebiT ganxorcie-
lebuli Carevebis mimarT, pressaqmianobis struqturis Camoyalibebisa da 
sakuTari produqciis gavrcelebis mizniT (BVerfGE 20, 162 [175]). aRniSnu-
lidan gamomdinare, presis Tavisuflebis miznis ganxorcieleba, romelic 
mdgomareobs Tavisufali sazogadoebrivi azris Camoyalibebis gamartive-
basa da uzrunvelyofaSi, moiTxovs presis dacvas iseTi mcdelobebisagan, 
romelTa ganzraxvaa Tavisufali azris konkursis gamoricxva ekonomikuri 
zewolis gziT.

yovelkvireul Jurnal “Blinkfüer”-is mimarT ganxorcielebuli boikoti 
ewinaaRmdegeba zemoT aRniSnul, konstituciiT dacul da uzrunvelyo-
fil Tavisuflebas, vinaidan igi, Jurnal-gazeTebiT movaWre subieqtebis 
mier aRniSnuli Jurnalis gavrcelebis SeCerebis gziT, miznad isaxavda 
aRmosavleT blokis radio da satelevizio programebis dabeWdvis Sefer-
xebasa da farTo sazogadoebisaTvis informaciebis Á CamorTmevas~. mom-
Civani ki, Tavis mxriv, damokidebuli iyo am saqmianobaze. mopasuxeebis 
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qmedeba, pressaqmianobis Tavisuflebis principis sawinaaRmdegod, miznad 
isaxavda informaciebis gavrcelebis SeuRudvas ekonomikuri saSualebe-
bis gamoyenebiT.

E – 44, 197

meore palatis 1977 wlis 2 martis ganCineba
sarezolucio nawili:

sakonstitucio saCivari ar dakmayofildes.

safuZvlebi:
a - I

momCivani 1976 wlis pirveli ianvridan ixdis savaldebulo samsaxurs fe-
deralur jarSi.

1976 wlis 13 noembers Á komunistur saxalxo gazeTSi~ daibeWda imedingenis 
(Immendingen) yazarmis jariskacebis Semdegi Sinaarsis gancxadeba, romelic 
mimarTuli iyo kaizerStulis (Kaiserstuhl) mosaxleobisadmi:

Á Cven, imedingenis jariskacebi, solidarobas vucxadebT Tqvens mtkice 
protests vilSi (Wyhl) atomuri eleqtrosadguris mSeneblobasTan daka-
vSirebiT. bevri Cvenganis sacxovrebel adgilas cxovrebis pirobebs sa-
frTxes uqmnis ukve aSenebuli da mSenebare atomuri eleqtrosadgurebi. 
brokdorfSi davinaxeT, rom saxelmwifo, policiisa da samxedro Zalebis 
gamoyenebiT, cdilobda atomuri koncernebis mogebaze orientirebuli 
kerZo interesebis gatarebas xalxis nebis winaaRmdeg. policia da dacvis 
samsaxuri demonstrantebs rezinis xelketebiT, wylis WavliT, momwamlavi 
gaziTa da cxenebis saSualebiT gausworda. samSeneblo teritoria, sakon-
centracio banakebis msgavsad, SemoiRoba galavniTa da mavTulis RobiT. 
aseve moiyvanes germanuli nagazebic. vilSic yvelaferi metyvelebs imaze, 
rom saxelmwifos aqac ganzraxuli aqvs mosaxleobis protesti daasrulos 
samxedro Zalebis CareviT. samSeneblo teritoriaze SeiniSnebodnen fede-
raluri jarisa da sazRvris dacvis warmomadgenlebi. Cven, jariskacebi, 
vacxadebT, rom aravis mivcemT uflebas, gamogviyenos aseT binZur saqmeSi. 
Tqven ki mogiwodebT, rom daupirispirdeT landis mTavrobis ganzraxvas 
da Tavad daikavoT samSeneblo teritoria. aranairi eleqtrosadguri vil-
Si da arc _ sxvagan!

2 dRis ganmavlobaSi ocdaaTma jariskacma anu imedingenis 4./292 nawilis 
jariskacTa umravlesobam moawera xeli am solidarul mimarTvas~.

1976 wlis 29 noembers imedingenis motorizebuli qveiTi batalionis me-
Taurma momCivans sasamarTlos Tanxmobis safuZvelze Seufarda discipli-
nuri patimroba 14 dRis vadiT. disciplinuri sasjeli Semdegnairad aris 
dasabuTebuli:

Á igi 1976 wlis noembris dasawyisSi (zusti dRis dakonkreteba SeuZlebe-
lia) imedingenis oberfeldvebel Sraiberis saxelobis yazarmaSi cdilobda 
politikuri gavlena moexdina sxva jariskacze, rac gamoixateboda imaSi, rom 
jariskacs mouwodebda, gamoexata protesti vilSi atomuri eleqtrosadgu-
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ris mSeneblobis Taobaze da es protesti daefiqsirebina Tavisi xelmoweriT 
imedingenisyazarmis jariskacebis solidarul mimarTvaze. amas garda. man 
izruna imazec, rom aRniSnulma mimarTvam Tavisi xelmowerebiT moiara mTeli 
nawilis jariskacebi~.

sakonstitucio saCivari dausabuTebelia. disciplinuri sasjeli dauSve-
blad ar ereva germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pirve-
li winadadebiT gaTvaliswinebul momCivnis ZiriTad uflebaSi. aseve ar aris 
darRveuli sxva ZiriTadi uflebebi. 

1. batalionis meTauris brZanebiT disciplinuri sasjelis dakisrebis 
Sesaxeb da samxedro sasamarTlos ganCinebiT momCivans brali edeba jaris-
kacTa Sesaxeb kanonis me-15 muxlis me-2 nawiliT gaTvaliswinebuli valde-
bulebis darRvevaSi. aRniSnuli normis mixedviT, samsaxuris teritoriaze 
azris Tavisufali gamoxatvis ufleba SezRudulia gansakuTrebuli gunduri 
wesebiT Tavisufal drosac ki. jariskaci valdebulia moiqces ise, rom sam-
saxuris saerTo wesebs seriozulad ar SeuSalos xeli; mas gansakuTrebiT 
ekrZaleba romelime politikuri jgufis propaganda sityvieri mimarTvis, 
werilebis gavrcelebisa Tu romelime politikur organizaciaSi muSaobis 
gziT. ar SeiZleba safrTxe Seeqmnas urTierTpativiscemas.

jariskacTa Sesaxeb kanonis me-15 muxlis me-2 nawili ar ewinaaRmdegeba 
germaniis ZiriTad kanons.

Tumca, azris Tavisufali gamoxatvis ZiriTadi uflebis gansakuTrebu-
li arsisa da mniSvnelobis safuZvelze Tavisufali demokratiis farglebSi 
ivaraudeba, rom sityvis Tavisufleba moicavs yvela sferos (ix: BVerfGE 7, 
198 [208]; 12, 113 [124]), magram germaniis ZiriTadi kanonis me-17 Á a~ muxlis 
mixedviT, samxedro samsaxuris gansakuTrebuli pirobebisa da moTxovnebis 
farglebSi (jariskacTa Sesaxeb kanonis me-6 muxlis me-2 winadadeba) da fede-
raluri jaris funqcionirebis SenarCunebis mizniT (ix: BVerfGE 28, 282 [292]), 
SesaZlebeli da dasaSvebia jariskacebisaTvis sxva uflebebTan erTad, kano-
niT gaTvaliswinebuli valdebulebebis safuZvelze, aseve SeizRudos azris 
Tavisufali gamoxatvis ZiriTadi ufleba.

gasaCivrebuli disciplinuri sasjeli ar warmoadgens konstituciis darR-
vevas. jariskacTa Sesaxeb kanonis me-15 muxlis me-2 nawilis ganmarteba, rome-
lic safuZvlad udevs samxedro sasamarTlos ganCinebas, ar zRudavs germaniis 
ZiriTadi kanonis me-5 muxlis pirveli nawiliT gaTvaliswinebul momCivnis Zi-
riTad uflebas konstituciiT daSvebuli masStabis gadaWarbebiT. 

jariskacTa Sesaxeb kanonis me-15 muxlis me-2 nawilis mizania, alagmos 
da gamoricxos iseTi qmedeba, romelic jariskacs Tavisufal dros misi 
survilis sawinaaRmdegod CarTavs politikur diskusiebsa da ganxilvaSi. 
normis gamoyenebisas gaTvaliswinebul unda iqnes, rom jariskaci yazarma-
Si ar cxovrobs izolirebulad, ris Sedegadac mas sakuTari piradi sfe-
ros dacva mxolod arsebiTad garTulebul pirobebSi SeuZlia. igi sxva 
jariskacTa politikuri aqtiurobis e.w. msxverplia, vinaidan ar ZaluZs, 
Tavi aaridos mas. mis ZiriTad uflebas piradi cxovrebiseuli sferos 
aucilebeli dacvis Sesaxeb (germaniis ZiriTadi kanonis pirveli muxlis 
pirveli nawili da me-2 muxlis pirveli nawili) da mis moTxovnas, Tavi 
aaridos gare samyaros xmaurs (ix: BVerfGE 6, 32 [41]; 27, 1 [6]), aseT viTa-
rebaSi Tavidanve gansakuTrebuli safrTxe emuqreba. amdenad, es uflebebi 
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saWiroebs gansakuTrebul dacvas. aRniSnuli viTarebidan gamomdinare, ja-
riskacTa Sesaxeb kanonis me-15 muxlis me-2 nawili ver ganixileba mxolod 
germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis TvalTaxedviT da 
ver ganimarteba mxolod aRniSnuli ZiriTadi uflebis Á aqtiur~ ganxor-
cielebaze arsebuli interesis safuZvelze. samxedro sfero, Tavisi gan-
sakuTrebuli pirobebidan da Taviseburebebidan gamomdinare, krZalavs 
piris nebis sawinaaRmdegod mis azrovnebasa da samyaroze gavlenis mox-
denas da iTxovs yvelas kanonieri interesebis Tanaswor gaTvaliswinebas. 
aqedan, dasaSvebia federaluri jaris teritoriebze Tavisufal drosac 
ise SeizRudos jariskacebis politikuri saqmianoba da aqtiuroba, rom 
gamoiricxos maT Soris SesaZlo diskusiebi. bunebrivia, aRniSnul SezRud-
vas aranairi Sexeba ara aqvs momCivnis TavisuflebasTan, rac mdgomareobs 
imaSi, rom mas Tavisufal dros, federaluri jaris teritoriebs gareT, 
Tavisuflad SeuZlia politikuri moRvaweoba da Tavisi politikuri Sexe-
dulebebis propaganda.

mosamarTle doqtor rotmanis gansxvavebuli azri:

me ar veTanxmebi palatis umravlesobis gadawyvetilebas. disciplinuri 
sasjeli arRvevs germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis 
pirveli winadadebiT gaTvaliswinebul momCivnis ZiriTad uflebas.

azris Tavisufali gamoxatvis ZiriTadi uflebis gansakuTrebuli mniSvne-
loba Tavisufali demokratiis farglebSi moiTxovs jariskacTa Sesaxeb kano-
nis me-15 muxlis me-2 nawilis iseT ganmartebas, romelic ar Semoifargleba 
abstraqtuli safrTxiT, aramed iTvaliswinebs calkeul, konkretul SemTx-
vevaSi normiT gaTvaliswinebuli sikeTisa da germaniis ZiriTadi kanonis me-5 
muxlis pirveli nawilis pirveli winadadebis urTierTSefardebas. sxva Se-
mTxvevaSi cneba Á moqalaqe mundirSi~ mogonebad iqceva.

momCivnis qmedeba gaxldaT misi wvlili sazogadoebisaTvis metad sainte-
reso da mwvave sakiTxTan dakavSirebul gonebriv diskusiaSi. aqedan gamomdi-
nare, disciplinuri sasjeli azris Tavisufali gamoxatvis uflebas exeba mis 
centralur nawilSi, romelic warmoadgens Tavisufali da Ria politikuri 
procesis winapirobas (ix: BVerfGE 42, 163 [170]) da romelSic momCivansac, 
miuxedavad imisa, rom is jariskacia, aqvs monawileobis ufleba...

vuerTdebi Cemi kolegis, doqtor rotmanis gansxvavebul azrs.
mosamarTle, doqtori gaigeri
vuerTdebi Cemi kolegis, doqtor rotmanis gansxvavebul azrs.
mosamarTle hirSi

E – 93, 266

azris Tavisufali gamoxatvisa da pativis dacvasTan dakavSirebiT jariska-
cebis Sesaxeb miRebuli koleqtiuri gadawyvetilebebis SemTxvevaSi
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pirveli palatis 1995 wlis 10 oqtombris ganCineba
-1-BvR 1476, 1980/91 da 102, 221/92 -

safuZvlebi:
a

erT warmoebad gaerTianebuli sakonstitucio saCivrebi exeba sisxlis-
samarTlebriv sasjelebs federaluri jarisa da calkeuli jariskacebis 
Seuracxyofis gamo, rac gamoixata iseTi gamoTqmebiT, rogoricaa: „jariska-
cebi arian mkvlelebi“ an „jariskacebi arian potenciuri mkvlelebi“. 

g
sakonstitucio saCivrebi dasabuTebulia. gasaCivrebuli gadawyvetile-

bebi saTanado masStabiT ar iTvaliswinebs germaniis ZiriTadi kanonis me-5 
muxlis pirveli nawilis pirveli winadadebiT gaTvaliswinebul momCivanTa 
ZiriTad uflebas. 

I
1. gamonaTqvamebi, romelTa safuZvelzec daisajnen momCivnebi, dacu-

lia germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pirveli wi-
nadadebiT. 

konstituciis aRniSnuli norma uflebas aniWebs nebismier pirs, Tavisu-
flad gamoxatos da gaavrcelos Tavisi azri sityvieri, werilobiTi formiT, 
aseve _ suraTis meSveobiT. 

adamianis azri, faqtebisagan gansxvavebiT, datvirTulia azris ga-
momTqmelis subieqturi damokidebulebiT gamonaTqvamis sagnis mimarT  
(ix: BVerfGE 90, 241 [247]). azri Seicavs misi gamomTqmelis Sefasebas gare-
moebebTan, ideebsa Tu pirovnebebTan dakavSirebiT. amgvar pirad mosazre-
bebze vrceldeba ZiriTadi uflebis dacvis meqanizmi. swored amitom moqme-
debs misi dacva imis miuxedavad, mosazreba racionaluria Tu emociuri, da-
sabuTebulia Tu usafuZvlo, aRiqmeba sasargeblod Tu sazianod, Zvirfasad 
Tu ufasurad (ix: BVerfGE 30, 336 [347]; 33, 1 [14]; 61, 1 [7]). amasTan, uflebis 
dacvis sfero vrceldeba ara mxolod gamonaTqvamis Sinaarsze, aramed _ mis 
formazec. is, rom mosazreba polemikuria an Seuracxmyofeli, ar aris sak-
marisi safuZveli zemoT aRniSnuli dacvis gamosaricxad (ix: BVerfGE 54, 129 
[138]; 61, 1 [7]). amas garda, daculia aseve mosazrebis gaxmaurebis adgilisa 
da drois SerCeva. azris gamomTqmels aqvs ara mxolod sakuTari mosazre-
bis gamoTqmis, aramed aseve _ im pirobebis SerCevis ufleba, romlebzec igi 
imedebs amyarebs Tavisi azris yvelaze ukeT gavrcelebisa da gaxmaurebis 
TvalTaxedviT.

im gamonaTqvamebis SemTxvevaSi, romelTa safuZvelzec momCivnebs jarima 
daekisraT, saqme exeba azris gamoxatulebas, romelic mudmivad daculia 
ZiriTadi uflebiT. maTi mosazrebebi, rom jariskacebi arian mkvlelebi an 
potenciuri mkvlelebi, ar iyo mimarTuli konkretuli jariskacebis wi-
naaRmdeg da ar gulisxmobda imas, rom calkeulma jariskacma warsulSi 
Caidina mkvleloba. momCivnebma am gancxadebebiT gamoxates TavianTi damo-
kidebuleba jariskacebisa da, saerTod, jariskacis profesiis mimarT, ro-
melic saWiroebis SemTxvevaSi aiZulebs adamians meore adamianis mokvlas. 
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aRniSnulis msgavsad sisxlis samarTlis saqmeTa ganmxilveli sasamarTloc 
emyareboda imas, rom saqmeSi mocemuli iyo ara faqtebis mtkiceba, aramed 
_ Sefasebebi.

2. swored amgvari mosazrebebis dasja warmoadgens Carevas azris Tavisu-
fali gamoxatvis ZiriTadi uflebis dacvis sferoSi.

3. Tumca, azris gamoxatvis Tavisufleba ar aris uzrunvelyofili yovel-
gvari daTqmis gareSe. germaniis ZiriTadi kanonis me-5 muxlis me-2 nawilis 
mixedviT, igi izRudeba saerTo kanonebiT gaTvaliswinebuli normebiT, aseve 
_ debulebebiT axalgazrdobis dacvis Sesaxeb da pirad pativTan dakavSire-
buli samarTlebrivi normebiT. aseT normebs ganekuTvneba germaniis sisxlis 
samarTlis kodeqsis 185-e muxli, romelic safuZvlad udevs gasaCivrebul 
gadawyvetilebebs. imisaTvis, rom saTanadod daasabuTos da gaamarTlos 
dakisrebuli sasjeli, samarTlebrivi norma unda Seesabamebodes germaniis 
ZiriTad kanons da amas garda, SesaZlebeli unda iyos misi konstituciur-
samarTlebrivi TvalsazrisiT ganmarteba da gamoyeneba (ix: BVerfGE 7, 198 
[208] da ix. aseve mudmivi sasamarTlo praqtika). 

II
germaniis sisxlis samarTlis kodeqsis 185-e muxlis winaaRmdeg ar moipo-

veba raime konstituciur-samarTlebrivi mosazreba. 
1. sisxlis samarTlis kodeqsis aRniSnuli debuleba Seesabameba germaniis 

ZiriTadi kanonis me-5 muxlis pirvel nawils.
a) norma, pirvel rigSi, icavs pirovnebis pativs. germaniis ZiriTadi kanonis 

me-2 muxlis pirveli nawilisa da pirveli muxlis pirveli nawilis farglebSi, 
zogadpirovnuli uflebis safuZvelze, pirovnebis pativze vrceldeba Ziri-
Tadi uflebebis dacvis sfero (ix: BVerfGE 54, 148 [153]). misi darRveva Sesa-
Zlebelia azris gamoxatviT. aqedan gamomdinare, adamianis pativi, rogorc 
azris gamoxatvis gamarTlebuli SezRudva, pirdapir aris gaTvaliswinebuli 
germaniis ZiriTadi kanonis me-5 muxlis me-2 nawiliT.

Tumca, aqedan ar gamomdinareobs is, rom kanonmdebels yovelTvis SeuZlia 
azris Tavisufali gamoxatvis uflebis SezRudva, pirovnebis pativis intere-
sebidan gamomdinare (ix: BVerfGE 7, 198 [208]).

b) rogorc germaniis sisxlis samarTlis kodeqsis 194-e muxlis me-3 nawi-
lidan gamomdinareobs, imave kodeqsis 185-e muxliT gaTvaliswinebuli dacva 
vrceldeba ara mxolod pirebze, aramed _ administraciul organoebsa da 
sxva uwyebebzec, romlebic axorcieleben sajaro administraciis funqciebs. 
aqedan gamomdinare, norma ver gamarTldeba pirovnebis pativis Tvalsazri-
siT, vinaidan saxelmwifo dawesebulebebs arc „pirovnuli“ pativi gaaCniaT da 
arc zogadpirovnuli uflebebi. germaniis sisxlis samarTlis kodeqsis 185-e 
muxli, rogorc saxelmwifo dawesebulebaTa damcavi norma, miiCneva zogad 
kanonad germaniis ZiriTadi kanonis me-5 muxlis me-2 nawilis gagebiT. 

aq moiazreba yvela kanoni, romelic ar krZalavs azris qonas, mis gavrce-
lebas, aramed emsaxureba samarTlebrivi sikeTis dacvas yovelgvari konkre-
tuli azris arsebobisagan damoukideblad (ix: BVerfGE 7, 198 [209] da ix. aseve 
mudmivi sasamarTlo praqtika). aseTi normaa germaniis sisxlis samarTlis 
kodeqsis 185-e muxlic. sazogadoebis mxridan aRiarebis minimaluri zRvris 
miRwevis gareSe saxelmwifo organoebi ver Seasruleben TavianT amocanebs. 
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Sesabamisad, maT ufleba aqvT, iyon daculi iseTi verbaluri Tavdasxmisagan, 
romelic cdilobs aRniSnuli winapirobis moSlas (ix: BVerfGE 28, 191 [202]). am 
moTxovnas akmayofilebs germaniis sisxlis samarTlis kodeqsis 193-e muxli, 
romelic asparezs iTvaliswinebs germaniis ZiriTadi kanonis me-5 muxlis pir-
veli nawilis pirveli winadadebisaTvis da romlis mniSvnelobac ufro izr-
deba, rodesac germaniis sisxlis samarTlis kodeqsis 185-e muxli gamoiyeneba 
sajaro dawesebulebebisa da ara _ piradi pativis dasacavad. 

2. germaniis sisxlis samarTlis kodeqsis 185-e muxli arc ganusazRvrel nor-
mas warmoadgens da amiT igi ar ewinaaRmdegeba germaniis ZiriTadi kanonis 103-e 
muxlis me-2 nawils. Tumca, es muxli germaniis sisxlis sisxlis samarTlis kodeq-
sis sxva normebisagan gansxvavdeba imiT, rom igi danaSaulis elementad asaxelebs 
Seuracxyofas, am cnebis yovelgvari detaluri ganmartebisa da aRweris gareSe. 
miuxedavad imisa, rom ZiriTadi kanonis gavlenis qveS moqceuli sisxlissamarT-
lebrivi normisaTvis SesaZloa amgvari gansazRvreba ar iyos sakmarisi, magram 
Seuracxyofis cneba, aswliani erTgvarovani sasamarTlo praqtikis farglebSi, Si-
naarsobrivad imdenad mkafiod aris gansazRvruli, rom sasamarTloebs xelT aqvT 
miTiTebuli cnebis gamoyenebisa da ganmartebis zusti instrumenti, xolo normis 
adresatisaTvis ki naTelia, Tu rodis unda elodos igi dasjas Seuracxyofis 
safuZvliT (ix: BVerfGE 71, 108 [104]). koleqtiur SeuracxyofasTan dakavSirebuli 
gaurkveveli sakiTxebi ar exeba normiT gaTvaliswinebul gansazRvrebebs.

III
sisxlis samarTlis kanonTa ganmarteba da gamoyeneba sisxlis samarTlis 

sasamarTloebis prerogativaa. Tumca, rodesac saqme exeba kanonebs, romel-
Ta safuZvelzec azris gamoxatvis Tavisufleba izRudeba, germaniis federa-
luri sakonstitucio sasamarTlos mudmivi praqtikis mixedviT, saTanadod 
gasaTvaliswinebelia SezRuduli ZiriTadi ufleba, raTa daculi iyos misi, 
rogorc Rirebulebis ganmsazRvreli normis, mniSvneloba samarTalgamoyene-
bis donezec (ix: BVerfGE 7, 198 [208]).

1. normis ganmartebis safexurze germaniis ZiriTadi kanonis me-5 muxlis 
pirveli nawilis pirveli winadadeba moiTxovs Sesabamisi normebis Semadge-
nel faqtobriv elementTa farglebSi azris gamoxatvis Tavisuflebisa da im 
samarTlebrivi sikeTis urTierTSefardebas, romlis sasargeblodac SeizRu-
da igi. zemoT aRniSnuls ar Seesabameba germaniis sisxlis samarTlis kodeq-
sis 185-e muxlis iseTi ganmarteba, romlis mixedviTac, Seuracxyofis cneba 
scdeba pativisa da sajaro dawesebulebebis mier uflebis dacvis moTxovne-
bs (ix: BVerfGE 71, 162 [181]) an azris TavisuflebisaTvis ar iTvaliswinebs 
aranair asparezs (ix: BVerfGE 43, 130 [139]). germaniis ZiriTadi kanonis me-5 
muxlis pirveli nawilis pirveli winadadeba aseve krZalavs germaniis sisxlis 
samarTlis kodeqsis 185-e muxlis iseT ganmartebas, romelic avrcelebs Si-
Sis sindroms ZiriTadi uflebis gamoyenebasTan dakavSirebiT da romelsac 
mivyavarT iqamde, rom sanqciebis SiSiT arc dasaSvebi kritika gamoixateba (ix: 
BVerfGE 43, 130 [136] da ix. aseve mudmivi sasamarTlo praqtika).

germaniis sisxlis samarTlis kodeqsis 193-e muxlis ganmartebisas gan-
sakuTrebiT naTeli da mniSvnelovania is garemoeba, rom azris gamoxatvis 
Tavisufleba arsebiTia Tavisufali demokratiuli sistemisa da wesrigisaT-
vis (ix: BVerfGE 7, 198 [208]). Sesabamisad, kanonieri interesi ar SeiZleba 
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arsebobdes mxolod maSin, rodesac pirma TviTon misca sababi mis mimarT 
Sesabamisi gamonaTqvamis warmoTqmisaTvis an rodesac piri Tavs icavs piradi 
Seuracxyofisagan. Ees xdeba im SemTxvevaSic, rodesac igi monawileobs sa-
zogadoebisaTvis an politikuri TvalsazrisiT saintereso da mniSvnelovani 
sakiTxebis sajaro ganxilva-diskusiaSi (ix: BVerfGE 12, 113 [125, 127]). aRniS-
nuli gansakuTrebiT gasaTvaliswinebelia maSin, rodesac germaniis sisxlis 
samarTlis kodeqsis 185-e muxlisa da Semdegi muxlebis normebi pativis dac-
vis Sesaxeb vrceldeba ara pirebze, aramed _ saxelmwifo dawesebulebebze. ma-
Sin es normebi emsaxureba ara piradi pativis dacvas, aramed orientirebulia 
sazogado aRiarebis miRwevaze, rac aucilebelia imisaTvis, rom saxelmwifo 
dawesebulebebma SeZlon TavianTi funqciebis Sesruleba. Tu aRniSnuli dac-
vis mizani koliziaSi modis azris gamoxatvis TavisuflebasTan, am ukanask-
nelis mniSvneloba gansakuTrebulad unda iqnes gaTvaliswinebuli, vinaidan 
miTiTebuli ZiriTadi ufleba warmoiSva swored kritikis dacvis aucilebeli 
saWiroebidan da aq misi mniSvneloba arsebiTia.

2. germaniis sisxlis samarTlis kodeqsis 185-e muxlis gamoyenebis dros 
germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pirveli winadade-
ba moiTxovs im SezRudvis gaanalizebasa da urTierTSefardebas, romelic 
emuqreba, erTi mxriv, pirovnul pativs da, meore mxriv, azris gamoxatvis 
Tavisuflebas, romlis farglebSic aucilebelia yvela arsebiTi garemoebis 
gaTvaliswineba (ix: BVerfGE 7, 198 [212] da ix. aseve mudmivi sasamarTlo pra-
qtika). SeuZlebelia aRniSnuli urTierTSefardebis Sedegis winaswari gaTva-
liswineba, vinaidan igi damokidebuli da orientirebulia calkeul SemTxve-
vaze. miuxedavad amisa, sasamarTlo praqtikis farglebSi Camoyalibda mTeli 
rigi Sexedulebebisa, romlebic konkretul SemTxvevaSi iTvaliswinebs zemoT 
aRniSnuli urTierTSefardebis da analizis kriteriumebs. 

azris gamoxatvis Tavisufleba gadadis meore planze, rodesac, maga-
liTad, piris gamonaTqvami exeba meore piris Rirsebas. es principi, rome-
lic damkvidrebulia xelovnebis TavisuflebasTan mimarTebiT (ix: BVerfGE 
75, 369 [380]), aseve moqmedebs azris gamoxatvis Tavisuflebis farglebSi, 
vinaidan adamianis Rirseba, rogorc yvela ZiriTadi uflebis safuZveli 
da saZirkveli, ar izomeba arc erT konkretul ZiriTad uflebasTan ur-
TierTSefardebis farglebSi. iqidan gamomdinare, rom ara mxolod ca-
lkeuli ZiriTadi ufleba, aramed yvela maTgani warmoadgens adamianis 
Rirsebis principis dakonkretebas, yovelTvis savaldebuloa zedmiwevniT 
dasabuTdes, rom ZiriTadi uflebis gamoyenebas mivyavarT adamianis xel-
Seuxebel Rirsebamde.

aRniSnulis msgavsad, aseve iseTi Seuracxmyofeli gancxadebebis gakeTe-
bis SemTxvevaSi, rodesac pirs formalurad Seuracxyofen an daamcireben, 
azris gamoxatvis Tavisufleba gadadis pativis dacvis ukan (ix: BVerfGE 
61, 1 [12]). azris gamoxatvis Tavisuflebaze misi SemzRudveli gavlenidan 
gamomdinare, germaniis federalurma sakonstitucio sasamarTlom metad 
viwrod ganmarta sasamarTlo marTlmsajulebaSi damkvidrebuli damamci-
rebeli kritikis cneba, romlis mixedviTac, gadaWarbebuli da agresiu-
li kritika jer kidev ar miiCneva damcirebad. damcirebad miiCneva iseTi 
gamonaTqvami, romelic scdeba saqmesTan an raime konkretul sakiTxTan 
dakavSirebul diskusias da miznad isaxavs adamianis Seuracxyofasa da ci-
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liswamebas. aRniSnuli unda scdebodes polemikasa da mZafr kritikas da 
mimarTuli iyos pirovnuli damcirebisaken (ix: BVerfGE 82, 272 [283]). aqedan 
gamomdinare, Seuracxmyofeli kritika iSviaTad gvxvdeba iseT sakiTxebTan 
dakavSirebiT, romelTa mimarT maRalia sazogadoebis daintereseba da Zi-
riTadad Semoifargleba piradi dapirispirebebiT (ix: BGH [uzenaesi fede-
raluri sasamarTlo] NJW [axali iuridiuli yovelkvireuli Jurnali] 1974 
gv. 1762). im SemTxvevaSi, Tu sasamarTlo arasworad Seafasebs ama Tu im 
gamonaTqvams da miiCnevs mas formalur Seuracxyofad an damcirebad, ris 
Sedegadac aucileblobas aRar warmoadgens calkeuli SemTxvevis yvela ga-
remoebis konkretuli urTierTSefardeba, maSin konstituciur-samarTle-
brivi kuTxiT daSvebuli iqneba arsebiTi Secdoma, romelic gamoiwvevs ga-
dawyvetilebis gauqmebas, Tu igi warmoadgens am gadawyvetilebis safuZvels 
(ix: BVerfGE 82, 272 [281]). 

Tu gamonaTqvami arc adamianis Rirsebaze Tavdasxmas [Rirsebis Selaxvas] 
warmoadgens da arc damcirebas, maSin urTierTSefardebisaTvis gadamwyveti 
mniSvneloba eniWeba Sesabamisi samarTlebrivi sikeTis Selaxvis xarisxs. amas-
Tan, faqtebis mtkicebisagan gansxvavebiT, ar aris arsebiTi, safuZvliania Tu 
ara kritika an „sworia“ Tu ara Sefaseba (ix: BVerfGE 66, 116 [151]; 68, 226 [232]). 
aq mniSvnelovania, Tu ra mizniT ganxorcielda azris gamoxatvis Tavisufle-
ba: kerZo diskusiis farglebSi, sakuTari interesebis gasatareblad, Tu iseT 
sakiTxTan mimarTebiT, romelic arsebiTad exeba sazogadoebis interesebs. 
Tu sadavo gamonaTqvams Á wvlili Seaqvs~ sazogadoebrivi azris Camoyalibe-
baSi, aseT SemTxvevebSi, federaluri sakonstitucio sasamarTlos mudmivi 
praqtikidan gamomdinare, vrceldeba prezumfcia sityvis Tavisuflebis sa-
sargeblod (ix: BVerfGE 7, 198 [208, 212]; 61, 1 [11]). aRniSnuli praqtikidan 
gadaxveva saWiroebs dasabuTebas, romelic saTanadod iTvaliswinebs azris 
gamoxatvis arsebiT mniSvnelobas demokratiisaTvis, rac warmoadgens zemoT 
aRniSnuli prezumfciis safuZvels.

3. nebismieri gamonaTqvamis samarTlebrivi Sefasebis winapirobaa misi 
azris sworad gageba da Secnoba. Tu gamonaTqvamis safuZvelze sasjelis Se-
fardebisas ar aris mocemuli aRniSnuli winapiroba, arsebobs saSiSroeba, 
rom aikrZalos dasaSvebi gamonaTqvami. amas garda, aseve SesaZlebelia, rom 
amgvarma midgomam uaryofiTad imoqmedos, zogadad, azris gamoxatvis Tavi-
suflebaze, vinaidan ama Tu im azrisa Tu gamonaTqvamis avtorebi TavianTi 
formulirebis sxvagvari gagebis safuZvelze unda elodon Sesabamis sixlis-
samarTlebriv sanqciebs (ix: BVerfGE 43, 130 [136]). vinaidan jer kidev gamona-
Tqvamis Secnobis etapze miiReba mis dasaSvebobasTan dakavSirebuli winaswari 
gadawyvetileba, germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pir-
veli winadadeba Seicavs moTxovnebs ara marto ZiriTad uflebaTa SemzRu-
dveli kanonebis ganmarteba-gamoyenebasTan, aramed _ sadavo gamonaTqvamebis 
ganmarteba-gagebasTan dakavSirebiTac.

aRniSnuli Secnobis mizania gamonaTqvamis azris obieqturi datvirTvis 
gamovlena. aqedan gamomdinare, aq gadamwyveti ar aris arc gamonaTqvamis 
avtoris subieqturi ganzraxva da arc misi adresatis subieqturi gageba, 
aramed mTavaria is datvirTva, is azri, Tu rogor gaiazrebs gamonaTqvams 
miukerZoebeli da misi sworad gamgebi sazogadoeba. amasTan, arsebiTia 
gamonaTqvamis sityva-sityviTi Sinaarsi. Tumca, igi mTlianad ar amowu-
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ravs mis azrs, aramed imdenad aris ganpirobebuli aseve konteqstiTa da 
Tanmxlebi gverdiTi movlenebiT, ramdenadac adresatisaTvisac SesamCnevi 
iyo isini. aqedan gamomdinare, raime gamonaTqvamis nawilis izolirebuli 
ganxilva ar Seesabameba azris jerovani gamokvlevisa da gamovlenis mo-
Txovnebs (ix: BVerfGE 82, 43 [52]). amasTan, sasamarTlo, bunebrivia, ar aris 
valdebuli, ganixilos iseTi alternativebi, romlebsac raime arsebiTi 
kavSiri ara aqvT gamonaTqvamis sityvier formulirebasa da garemoebebTan. 
xolo Tu formulireba an garemoebebi uSvebs gamonaTqvamis araSeuracxm-
yofel gagebas, maSin bralmdebeli ganaCeni, romelic ar iTvaliswinebs am 
garemoebas, ewinaaRmdegeba germaniis ZiriTadi kanonis me-5 muxlis pirveli 
nawilis pirvel winadadebas. amasTan, aseve unda iqnes gaTvaliswinebuli, 
rom garkveul sityvebsa Tu cnebebs SesaZlebelia sxvadasxva komunikaciur 
urTierTobebSi hqondeT sxvadasxvagvari mniSvneloba. aq sxva sityvebTan 
erTad aseve igulisxmeba iuridiuli cnebebi, romlebsac iuridiuli ter-
minologiis farglebSi sxva mniSvneloba aqvT, xolo Cveulebriv sasaubro 
enaSi ki - sxva. aqedan gamomdinare, konstituciur-samarTlebrivi kuTxiT 
aseve arsebiTi Secdomaa, rodesac pirs Sesabamisi sasjeli daekisreba ga-
monaTqvamis specifikuri terminologiuri mniSvnelobis mixedviT, maSin, 
rodesac igi ganxorcielda Cveulebriv sasaubro konteqstSi (ix: BVerfGE 
7, 198 [227]; 85, 1 [19]).

moTxovnebi, romlebsac germaniis ZiriTadi kanonis me-5 muxlis pirve-
li nawilis pirveli winadadeba ukavSirebs gamonaTqvamis azris Secnobas, 
eqvemdebareba federaluri sakonstitucio sasamarTlos mier gadamowmebas 
gansakuTrebiT iseT SemTxvevebSi, rodesac saqme exeba ZiriTad uflebebSi 
metad intensiur Carevas, rac mocemulia sisxlis samarTlis gamamtyunebel 
ganaCenSi.

aRniSnuls yovelTvis xazs usvamda germaniis federaluri sakonsti-
tucio sasamarTlo Tavisi iurisdiqciis farglebSi (ix: BVerfGE 43, 130 
[136]; 54, 129 [36]; 61, 1 [6, 9]; 82, 43 [50]; 82, 272 [280]; 85, 1 [13]), riTac 
mas ar gadauxvevia federaluri sakonstitucio sasamarTlos Semowmebis 
farglebTan dakavSirebuli mudmivi sasamarTlo praqtikidan (ix: BVerfGE 
18, 85 [92]; 85, 248 [257]), vinaidan gamonaTqvamis safuZvelze pirisaTvis 
sisxlissamarTlebrivi sasjelis dakisrebis SemTxvevebSic federaluri 
sakonstitucio sasamarTlo amowmebs mxolod imas, gaiTvaliswines Tu ara 
sasamarTloebma azris Tavisufali gamoxatvis ZiriTadi uflebis mniSvne-
loba da masStabi. sxva danarCeni sakiTxebis ganxilva isev da isev rCeba 
saerTo sasamarTloebis gansjadobis sferoSi. gamonaTqvamebTan dakavSi-
rebiT deliqtebi [igulisxmeba saqmeebi, romlebic aRZrulia piris gamona-
Tqvamis safuZvelze] _ es aris iseTi sakiTxebi, romlebmac unda gaarkvion, 
gakeTda Tu ara marTla konkretuli gamonaTqvami, ra formulirebis iyo, 
visgan momdinareobda da ra pirobebSi gamoiTqva igi (ix: BVerfGE 43, 130 
[137]). mosamarTlis gansxvavebuli azris farglebSi dafiqsirebuli gan-
martebebi, romlebic Á gadaxrilia~ mudmivi sasamarTlo praqtikidan, ar 
qmnis imis safuZvels, rom arsebuli praqtika Seicvalos da azris gamoxat-
vis Tavisufleba SeizRudos.
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IV
zemoT aRniSnul moTxovnebs srulad ar akmayofilebs gasaCivrebuli ga-

dawyvetilebebi...

VI
winamdebare oTxi SemTxvevidan arc erT maTganSi ar aris gamoricxuli Se-

mdegi: gamonaTqvamis sxvagvari gagebisa da ganmartebis ganxilvis SemTxvevaSi 
rom gaeTvaliswinebinaT gansxvaveba mTeli msoflios jariskacebisa da fede-
raluri jaris jariskacebis mimarT Seuracxmyofel gancxadebebs Soris da 
konstituciurad ganemartaT damamcirebeli kritikis cneba, sasamarTloebi 
sxva Sedegebamde mividodnen. aqedan gamomdinare, unda gauqmdes gasaCivrebu-
li gadawyvetilebebi da saqmeebi daubrundes qvemdgom sasamarTlos. Tumca, 
amiT arc momCivanTa gamarTleba moxdeba da arc calkeul jariskacTa Seu-
racxyofa cxaddeba dasaSvebad formulirebiT: „jariskacebi arian mkvlele-
bi“. am SemTxvevaSi savaldebuloa calkeuli gamonaTqvamis Tavidan Sefaseba, 
germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pirveli winadadebis 
zemoT aRniSnuli moTxovnebis gaTvaliswinebiT.

winamdebare gadawyvetileba pirvel, me-3 da me-4 sakonstitucio saCivre-
bis gamo gamotanil iqna xuTi xmiT samis winaaRmdeg, xolo me-2 sakonstitu-
cio saCivris gamo – erTxmad.

E – 103, 44

1. informaciis wyaros gaxsnis anu xelmisawvdomobis uzrunvelyofis ufle-
ba ar gamomdinareobs arc germaniis ZiriTadi kanonis me-5 muxlis pirveli 
nawilis pirveli winadadebiT gaTvaliswinebuli informaciis Tavisufle-
bidan da arc germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis me-2 
winadadebiT gaTvaliswinebuli radiomauwyeblobis Tavisuflebidan. sain-
formacio wyaros xelmisawvdomobisa da am xelmisawvdomobis pirobebTan 
dakavSirebiT gadawyvetilebas iRebs Sesabamisi informaciis gankargvaze 
uflebamosili piri. mxolod informaciis sajaroobis SemTxvevaSia Sesa-
Zlebeli, ganxorcielebuli Careva Seexos informaciis Tavisuflebis Ziri-
Tadi uflebis dacvis sferos.

2. germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pirveli winadade-
biT gaTvaliswinebuli ZiriTadi ufleba moicavs saxelmwifos winaaRmdeg 
mimarTul uflebas informaciis mopovebis Taobaze, rodesac saxelmwifos 
pasuxismgeblobis sferos daqvemdebarebuli sainformacio wyaro samarT-
lebrivi normebis mixedviT gansazRvrulia sajaro informaciad, magram 
saxelmwifo xels uSlis mis xelmisawvdomobas.

3. samarTalwarmoeba warmoadgens informaciis wyaros. maTi sajaro xelmisawv-
domobis Taobaze gadawyvetilebas iRebs kanonmdebeli samarTalwarmoebis 
mowesrigebis misTvis miniWebuli ufle bamosilebis farglebSi. 

4. sasamarTlo sxdomebze audio, video da radioCanawerebis akrZalva samarTa-
lwarmoebis organizebis Sesaxeb germaniis kanonis 169-e muxlis safuZvelze 
Seesabameba konstitucias.
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pirveli palatis 2001 wlis 24 ianvris gadawyvetileba
- 1 BvR 2623/95, 1 BvR 622/99 -

safuZvlebi:
a

sakonstitucio saCivrebi exeba satelevizio gadaRebebis dasaSvebobis sa-
kiTxs sasamarTlo procesebis mimdinareobisa da gadawyvetilebebis gamocxa-
debis dros.

I
sasamarTlo procesTa sajaroobasa da mediis meSveobiT maT gaSuqebasTan 

dakavSirebuli samarTlebrivi normebi saerTo sasamarTloebisaTvis gaTva-
liswinebulia sasamarTlo warmoebis organizebis Sesaxeb germaniis kanonis 
169-e muxlis me-2 winadadebiT. aRniSnuli norma Semdegi Sinaarsisaa:

Á saqmis ganmxilvel sasamarTloSi mimdinare procesi, gadawyvetilebisa Tu 
ganCinebis gamocxadebis CaTvliT, sajaroa. akrZalulia xmis, satelevizio da 
radioCanawerebisa da aseve audio-videoCanawerebis damzadeba sasamarTlo 
sxdomis Sinaarsis sajaro gavrcelebisa Tu gamoqveynebis mizniT~.

me-2 winadadeba, romelSic gaTvaliswinebulia akrZalva, kanons daemata 
sisxlis samarTlis saproceso kodeqsisa da sasamarTlo warmoebis organi-
zebis Sesaxeb germaniis kanonis 1964 wlis 19 dekembris cvlilebaTa kanonis 
safuZvelze (germaniis federaluri sakanonmdeblo macne I, gv. 1067, 1080). 
sasamarTlo warmoebis organizebis Sesaxeb germaniis kanonis 169-e muxlis 
me-2 winadadebiT gaTvaliswinebuli akrZalvis ganxorcieleba, sasamarTlo 
warmoebis organizebis Sesaxeb germaniis kanonis 176-e muxlis mixedviT, dae-
vala sxdomis Tavmjdomares...

II
sakonstitucio saCivrebi ar aris dasabuTebuli. sasamarTlo warmoebis or-

ganizebis Sesaxeb germaniis kanonis 169-e muxlis me-2 winadadeba da administra-
ciuli sasamarTlos Sesaxeb germaniis kanonis 55-e muxli Seesabameba germaniis 
ZiriTadi kanonis me-5 muxlis pirveli nawilis pirvel da me-2 winadadebebs da 
aseve _ samarTlebrivi saxelmwifosa da demokratiis principebs...

1. germaniis ZiriTadi kanonis me-5 muxlis pirveli nawilis me-2 winadade-
ba icavs radios meSveobiT informaciis gavrcelebis Tavisuflebas. tele-
radiomauwyeblobis Tavisufleba, iseve rogorc imave normiT gaTvaliswine-
buli presis Tavisufleba, moicavs saqmianobas informaciis mopovebis sta-
diidan misi gavrcelebis CaTvliT (ix: BVerfGE 10, 118, [121]; 91, 125, [134] da 
aseve mudmivi sasamarTlo praqtika). informaciis principulad Seuferxebe-
li xelmisawvdomoba mediis warmomadgenlebs saSualebas aZlevs, Tavisufa-
li demokratiis farglebSi ganaxorcielon maTze dakisrebuli funqciebi. 
ZiriTadi uflebis sferoSi Semavali informaciis gavrceleba tele-radios 
meSveobiT moicavs msmenelisa Tu mayureblisTvis ama Tu im movlenis akus-
tikuri da optikuri, sruli Tu arasruli formiT, pirdapiri gadacemisa Tu 
mogvianebiT gaSuqebis saxiT informaciis miwodebas. mediis specialur saSua-
lebebsa da SesaZleblobebSi aseve moiazreba Camweri da gadamRebi aparatebis 
gamoyeneba (ix: BVerfGE 91, 125, [134]). 
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ramdenadac mediis warmomadgenlebi sargebloben sayovelTaod sajaro 
informaciis xelmisawvdomobiT, aRniSnuli xelmisawvdomoba daculia ger-
maniis ZiriTadi kanonis me-5 muxlis pirveli nawilis pirveli winadadebiT 
gaTvaliswinebuli tele-radiomauwyeblobis Tavi suflebiT, rac zustad 
msgavsi da identuria moqalaqeebis statusisa. rac Seexeba Camweri/gadamRebi 
da gadamcemi aparatebis gamoyenebas mauwyeblobis saSualebiT informaciis 
sajaro gavrcelebis mizniT, es ukve daculia germaniis ZiriTadi kanonis me-5 
muxlis pirveli nawilis me-2 winadadebiT gaTvaliswinebuli tele-radio-
mauwyeblobis specialuri Tavi suflebiT. Tumca, arc zemoxsenebuli ufle-
bisa da arc, zogadad, informaciis Tavisuflebis dacvis sfero ar moicavs 
informaciis wyaros gaxsnis anu xelmisawvdomobis uzrunvelyofis uflebas. 
am mxriv tele-radio-mauwyeblobis Tavisufleba ar scdeba germaniis ZiriTa-
di kanonis me-5 muxlis pirveli nawilis pirveli winadadebiT gaTvaliswine-
buli informaciis Tavisuflebis farglebs, romelic uzrunvelyofs da ica-
vs mxolod sajaro informaciis xelmisawvdomobas saxelmwifos mier ganxor-
cielebuli SezRudvebisagan.

mxolod sayovelTao sajaroobis SemTxvevebSi aris SesaZlebeli, rom Sesa-
bamisi Careva exebodes germaniis ZiriTadi kanonis me-5 muxlis pirveli nawi-
lis pirveli winadadebis dacvis sferos. aRniSnuli xelmisawvdomobis SezRu-
dva saxelmwifos mier warmoadgens Carevas ZiriTad uflebebSi. informaciis 
wyaro sayovelTaod xelmisawvdomia im SemTxvevaSi, rodesac igi saTanado da 
gansazRvrulia imisaTvis, rom individualurad ganusazRvrel pirTa jgufs 
miawodos informacia (ix: BVerfGE 17, 71, [83]; 90, 27, [32] da aseve mudmivi sa-
samarTlo praqtika). saTanado informaciis wyaro SeiZleba iyos informaciis 
yvela subieqti, maT Soris _ movlenebic. magram ZiriTadi ufleba uzrunvel-
yofs mxolod informaciis Seuferxeblad miRebas sayovelTaod xelmisawvdo-
mi wyarodan (ix: BVerfGE 66, 116, [137]). maSasadame, ZiriTadi ufleba moicavs 
saxelmwifos winaaRmdeg mimarTuli informaciis xelmisawvdomobis uflebas 
iseT SemTxvevebSi, rodesac saxelmwifos pasuxismgeblobis sferos daqvem-
debarebuli sainformacio wyaro samarTlebrivi normebis mixedviT gansazR-
vrulia sajaro informaciad, magram saxelmwifo xels uSlis mis xelmisawv-
domobas. sainformacio wyaros xelmisawvdomobasa da am xelmisawvdomobis 
pirobebTan dakavSirebiT gadawyvetilebas moqmedi kanonmdeblobis mixedviT 
iRebs Sesabamisi informaciis gankargvaze uflebamosili piri. am uflebamo-
silebis ganxorcieleba mesame pirebis mimarT ar warmoadgens SezRudvas ger-
maniis ZiriTadi kanonis me-5 muxlis me-2 nawilis gagebiT. igi ganisazRvreba 
zogadi normebiT, kerZod: kerZo pirebis SemTxvevaSi – samoqalaqo samarT-
lis, xolo saxelmwifos SemTxvevaSi – sajaro samarTlis normebiT. zemoT 
aRniSnul uflebamosil pirs SeuZlia sxvadasxvagvari formiT ganaxorcie-
los Tavisi uflebamosileba, magaliTad, gaiTvaliswinos SenobaSi Sesvlis 
gadasaxadi an dasjerdes Tanxmobas koncertze fotogadaRebebis momzadebis 
Taobaze. aseve saxelmwifoc, rodesac mas akisria miTiTebuli uflebamosi-
leba, mis farglebSi gansazRvravs xelmisawvdomobis formasa da moculobas. 

im SemTxvevaSi, Tu kanonmdebeli gansazRvravs saxelmwifo saqmianobis 
xelmisawvdomobis formas da amiT _ aRniSnuli sainformacio wyaros gaxs-
nis masStabs, maSin es masStabi warmoadgens aseve informaciis Tavisuflebis 
uflebis dacvis sferos. Tu mediis warmomadgenlebisaTvis xelmisawvdomia 
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Sesabamisi informacia, magram amasTan, informaciis mopoveba samarTlebrivi 
normebis dacviT gaTvaliswinebulia audio-satelevizio da radioCanawere-
bis damzadebisa da gavrcelebis gamoricxviT, am SemTxvevaSi ZiriTadi ufle-
ba ar aris darRvevuli. 

Tu SezRuduli sainformacio wyaro gaixsneba specialurad tele-radio-
mauwyeblobis mier damuSavebisaTvis, maSin SemzRudveli normis konstitu-
ciuroba damokidebulia imaze, moicavs Tu ara aseT SezRudvas xelmisawv-
domobis gansazRvris ufleba [zemoT aRniSnuli uflebamosileba] ise, rom 
aRar iyos saWiro misi Semowmeba germaniis ZiriTadi kanonis me-5 muxlis me-2 
nawilis mixedviT. xolo Tu konstituciuri samarTlidan gamomdinareobs, 
rom xelmisawvdomoba unda uzrunvelyofiliyo SeuzRudavad, maSin infor-
maciis Tavisuflebis an tele-radiomauwyeblebisaTvis audiosatelevizio 
da radioCanawerebis damzadebisa da gavrcelebis gamoricxvis SemTxvevebSi 
tele-radiomauwyeblobis Tavisuflebis subieqtebs SeuZliaT aRniSnuli da-
rRvevis [SezRudvis] gasaCivreba.

2. samarTalwarmoeba warmoadgens informaciis wyaros. maTi sajaro xel-
misawvdomobis Taobaze gadawyvetilebas iRebs kanonmdebeli sasamarTlo 
warmoebis mowesrigebis misTvis miniWebuli uflebamosilebis farglebSi 
da konstituciuri miTiTebebis, gansakuTrebiT ki _ samarTlebrivi saxel-
mwifos, demokratiisa da pirovnebis dacvis principis gaTvaliswinebiT. 
sasamarTlo warmoebis organizebis Sesaxeb germaniis kanonis 169-e muxli 
saerTo sasamarTloebisaTvis awesebs marTlmsajulebis sajaroobis prin-
cips ...

aRniSnulis mixedviT, sasamarTlo sxdomebi xelmisawvdomia yvelasaTvis, 
Tu gamonaklisi ar aris gaTvaliswinebuli. es ufleba aseve vrceldeba me-
diis warmomadgenlebzec. maT aqvT ufleba, daeswron procesebs da miRebuli 
informaciebi gaavrcelon presis, tele-radio Tu sxva eleqtronuli mediis 
saSualebiT. magram kanonis mixedviT, sasamarTlos sajarooba aris darbazis 
sajarooba. sasamarTlo warmoebis organizebis Sesaxeb germaniis kanonis 169-
e muxliT gaTvaliswinebuli akrZalva, sasamarTlo sxdomis Sinaarsis sajaro 
gavrcelebisa Tu gamoqveynebis mizniT, xmis, satelevizio da radioCanawere-
bisa da aseve audio-videoCanawerebis damzadebasTan dakavSirebiT gamoricxa-
vs gadamRebi da Camweri saSualebebis daxmarebiT miRweul e.w. arapirdapir 
media-sajaroobas. aqedan gamomdinare, federaciis kanonmdebelma gamoiyena 
Tavisi uflebamosileba da daadgina, rom procesis sayovelTao xelmisawv-
domoba uzrunvelyofilia mxolod maT mimarT, vinc mzadaa, daeswros sa-
samarTlo sxdomas amisaTvis specialurad gankuTvnil sivrceSi. sasamarTlo 
warmoebis organizebis Sesaxeb germaniis kanonis 169-e muxlis me-2 nawili 
Tavidanve iTvaliswinebs informaciis wyaros mxolod SezRudul gaxsnas ze-
moT aRniSnuli SecnobiT. aq saubari ar aris SezRudvis kanonze germaniis 
ZiriTadi kanonis me-5 muxlis me-2 nawilis gagebiT ...

b) konstituciidan gamomdinare, kanonmdebeli ar iyo valdebuli, Seeqmna 
iseTi norma, romelic dauSvebs gamonaklisebs.

aa) samarTalwarmoebis organizebis samarTalSi damkvidrebuli zepiri 
ganxilvis sajaroobis principi aris samarTlebrivi saxelmwifos principis 
Semadgenili nawili, romelic aseve Seesabameba demokratiis zogadi sajaroo-
bis princips (ix: BVerfGE 70, 324, [358]). magram sajaroobis konstituciu-
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ri principi ar aris uzrunvelyofili gamonaklisebis gareSe (ix: BVerfGE 
4, 74, [94]); sajarooba sayovelTao keTildReobis aucilebeli moTxovnebisa 
da saWiroebis safuZvelze SesaZloa, srulad an nawilobriv gamoiricxos iq, 
sadac igi uzrunvelyofilia konstituciiT (ix: BVerfGE 70, 324, [358]). sa-
jaroobis principi TavisTavad arafers ambobs im pirobebsa da viTarebaze, 
romelSic daSvebulia sajarooba.

zepir ganxilvaTa sajaroobis principi germaniis federaciul respu-
blikaSi efuZneba xangrZliv tradicias, romelsac fesvebi jer kidev ganma-
naTleblobis epoqaSi aqvs...

sasamarTlo sxdomaTa sajaroobas, erTi mxriv, hqonda samarTalwar moebis 
garantiis funqcia, romelsac unda daecva warmoebis monawile da gansaku-
TrebiT – braldebuli sisxlis samarTlis saqmis warmoe bebSi, sazogado/
sajaro zedamxedvelobis gareSe ganxorciele buli faruli marTlmsajule-
bisagan. meore mxriv ki, gamomdinareobs iqidan, rom Á xalxi, sakuTari uflebe-
bis dasacavad CaTvlida Tavs valdebulad, gamocxadebuliyo sasamarTloSi~ 
(ix:  von Feuerbach, Betrachtungen über die Öffentlichkeit und Mündlichkeit der Ge-
rechtigkeitspflege, 1821, Neudruck 1969, Bd. 1, S. 180). maSasadame, xalxis samarT-
lebriv poziciad miiCneoda sasamarTloebSi warmoebaTa mimdinareobis gac-
noba da sasamarTloebis meSveobiT moqmedi saxelmwifo xelisuflebis sazo-
gadoebis kontro lisadmi daqvemdebareba procesebze daswrebis gziT. orive 
es aspeqti mocemulia samarTlebrivi saxelmwifos konstituciuri principis 
farglebSi da aseve arsebiTia demokratiisaTvis...

bb) samarTlebrivi saxelmwifosa da demokratiis konstituciuri princi-
pebi saWiroebs kanonis meSveobiT detalur Camoyalibebas. igive vrceldeba 
aseve sasamarTlos sajaroobis winapirobebisa da pirobebis gansazRvraze. 
am sakiTxebis gansazRvrisas kanonmdebelma unda gaiTvaliswinos sasamarT-
los sajaroobis funqcia da aseve _ sxvadasxva interesi. procesebi imarTe-
ba sajarod, magram ara _ sajaroobisaTvis [sazogadoebriobisaTvis]. zepir 
ganxilvaTa sajaroobam xeli unda Seuwyos samarTalwarmoebis samarTlia-
nobis uzrunvelyofas. sasamarT loSi mimdinare movlenebis Sesaxeb infor-
macia aris zedamxedvelobis winapiroba aRniSnuli miznis ganxorcielebis 
farglebSi. 

magram saqmis ganmxilveli sasamarTlos procesebis SeuzRudav sajaroo-
bas upirispirdeba mniSvnelovani interesebi. aseT interesebs ganekuTvneba 
samarTalwarmoebaSi monawile pirTa pirovnuli uflebebi (germaniis ZiriTa-
di kanonis pirveli muxlis pirveli nawili da me-2 muxlis pirveli nawili), 
procesis monawileTa moTxovna samarTlian warmoebaze (germaniis ZiriTadi 
kanonis me-2 muxlis pirveli nawili da me-20 muxlis me-3 nawili, aRniSnulTan 
dakavSirebiT ix. aseve: BVerfGE 57, 250, [274]; 89, 120, [129]), aseve _ marTlm-
sajulebis funqciaunarianoba, gansakuTrebiT ki _ simarTlis gamorkvevi-
sa da samarTlianobis aRdgenis Seuferxebeli ganxorcieleba (aRniSnulTan 
dakavSirebiT ix: BVerfGE 33, 367, [382]; 77, 65, [76])...

kanonmdebeli, konstituciidan gamomdinare, ar iyo valdebuli, magram iyo 
uflebamosili, sajarooba SeezRuda sasamarTlo darbazSi warmodgenili pi-
rebiT. am formiT SezRuduli sajarooba Seesabameba samarTalwarmoebaTa sa-
jaro kontrolTan dakavSirebul samarTlebrivi saxelmwifos interesebs da 
aseve _ demokratiis principis farglebSi danergil moTxovnas informaciis 
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xelmisawvdomobasTan dakavSirebiT, romelic mniSvnelovania individualu-
ri da sazogadoebrivi azris CamoyalibebisaTvis. sasamarTlos sajaroobis 
samarTlebrivi saxelmwifos komponentebi emsaxureba formaluri da mate-
rialuri samarTlis dacvas da am mizniT samarTlebrivi sistemis saqmianobis 
gacnobas. aRniSnulis farglebSi gansakuTrebiT mniSvnelovania imis miRweva, 
rom iusticiis warmomadgenlebs ar gauCndeT e.w. Á Sinaurulobis~ SegrZneba 
da ar moxdes samarTalwarmoebis daCqarebisa Tu gamartivebis mizniT sapro-
ceso garantiebis, faqtobrivad da samarTlebrivad mniSvnelovani sakiTxebis 
ignorireba. saqmis ganxilvasa da gadawyvetilebis miRebaSi monawile pirebi 
neitraluri mayureblis winaSe unda akmayofilebdnen miukerZoeblobis mo-
Txovnebs. is, Tu ramdenad saTanadoa procesis monawileTa qmedeba, ramdenad 
Sesabamisia mosamarTlis mier SerCeuli formulirebebi [sityva-pasuxi], xmis 
tonaloba, moTmineba, gaZleba, loialuroba Tu simkacre ama Tu im situacii-
sas, SesaZlebelia yvelaze ukeT swored damswreebma Seafason.

zemoT aRniSnulis msgavsad, demokratiis principis farglebSi damk-
vidrebuli moTxovna, sazogadoebrivi azris Camoyalibebis mizniT in-
formaciaTa xelmisawvdomobis uzrunvelyofasTan dakavSirebiT, moica-
vs sasamarTlo darbazis sajaroobas. medias gza xsnili aqvs sasamarTlo 
darbazisaken. tele-radioJurnalistebs aqvT SesaZlebloba, monawileoba 
miiRon sasamarTlo procesebSi da Semdeg moaxsenon sazogadoebas maT 
Sesaxeb, riTac kanoni sakmarisad da saTanadod iTvaliswinebs im gare-
moebas, rom dReisaTvis sazogadoebas, pirvel rigSi, swored mediis saSua-
lebiT miewodeba informacia. mediac, ZiriTadad, ganixilavs da aSuqebs 
mxolod iseT sakiTxebs, romelTa mimarTac sakmaod didia sazogadoebis 
daintereseba. aseTi sakiTxebis rigSi umetesad ar moiazreba sasamarTlo 
procesebi. rogorc ucxoeTis gamocdileba gviCvenebs (sadac daSvebulia 
sasamarTlo procesebis translacia), sazogadoebisaTvis sakmaod sainte-
reso procesebis SemTxvevebSic ki media iCens mxolod mcire dainteresebas 
sxdomis sruli saxiT an misi umTavresi nawilis translaciasTan dakavSi-
rebiT. samarTalwarmoebaTa msvleloba ar aris orientirebuli mediis in-
teresebze. procesis mimdinareoba formaluria. misTvis damaxasiaTebeli 
safuZvlianoba da xSiri gameorebebi, interesTa Tu uflebaTa urTierTSe-
fardebis Sesaxeb msjeloba da realobis TandaTanobiTi rekonstruqcia 
ar aris Á morgebuli~ mediis industriis gansakuTrebul dramatul mo-
Txovnilebebze. aqedan gamomdinare, media, ZiriTadad, dainteresebulia 
mokle moxsenebebiTa da informaciiT, romelic emsaxureba sazogadoebis 
interesis gaRviZebas. 

dd) sasamarTlo warmoebis organizebis Sesaxeb germaniis kanonis 169-e 
muxliT gaTvaliswinebuli televiziisa da radios gadamReb, Camwer Tu ga-
damcem saSualebaTa absoluturi akrZalviT gamoiricxeba mxolod sinqroni-
sa da originali fotoebisa Tu gamosaxulebis damzadeba/Cawera, gamoyeneba 
da damuSaveba. tele-radiomauwyeblobas ara aqvs SesaZlebloba, moaxdinos 
Tavisi moxsenebebis vizualizacia sxdomis darbazSi gadaRebuli kadrebis 
meSveobiT. aRniSnuli, pirvel rigSi, exeba televizias. Canaxatebis gakeTeba, 
saerTo sasamarTloebsa da samarTlebrivi literaturis farglebSi arsebu-
li mosazrebebis Tanaxmad, SesaZlebelia, Tu igi ar aris gamoricxuli manda-
turis mier gatarebuli RonisZiebebis safuZvelze...
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ee) sasamarTlos sajaroobis SezRudva sasamarTlo procesebis audio, 
tele- da radioCanawerebis damzadebis akrZalvis gziT iTvaliswinebs da See-
sabameba sazogadoebis moTxovnilebebs (1), aseve _ samarTliani samarTalwar-
moebis uzrunvelyofis, simarTlis dadgenisa da samarTlianobis aRdgenis (2) 
moTxovnebs.

(1) pirovnebis zogadsamarTlebriv sistemaSi aRiarebuli dacvis moTxo-
vnasa da uflebas samarTalwarmoebis farglebSi eniWeba kidev ufro didi 
mniSvneloba. aRniSnuli, ara mxolod, magram, upirveles yovlisa da gansaku-
Trebuli intensiurobiT, vrceldeba sisxlis samarTlis saqmeTa warmoebebze, 
sadac braldebuli da mowme, sakuTari survilis winaaRmdeg, unda gaumklavd-
nen emociurad datvirTul situacias sasamarTlo darbazSi da am gziT aseve 
warsdgnen sazogadoebis winaSe. informaciebi umetesad grovdeba saxelmwifo 
sasamarTloebis daxmarebiTa da saWiroebis SemTxvevaSi _ iZulebiTi saSua-
lebebis gamoyenebis gziT. aRniSnulis dafiqsireba audio- da gamosaxule-
bis reJimSi da aseve misi gamoyeneba satelevizio gadacemis formatSi kidev 
ufro aZlierebs Carevas pirovnul uflebebSi. procesis konteqsts mowyve-
tili masalis gavrcelebam SesaZloa, gamoiwvios sakmaod mZafri da savala-
lo Sedegebi, Tu gaviTvaliswinebT sasamarTlos winaSe wardgomis sajaro 
gaSuqebis samarcxvino efeqtsa da datvirTvas, an im garemoebas, Tu rogor 
SeuZlia xeli SeuSalos piris resocializaciis process sazogadoebisaTvis 
warsulSi Catarebuli procesis Sexsenebam misi gaSuqebis gziT (ix: BVerfGE 
35, 202, [219, 226]). 

amis garda, aseve arsebobs movlenaTa Sinaarsobrivi datvirTvis Secvlis 
maRali riski, rodesac xdeba Canawerebis damontaJeba, maTi sxvagvari damu-
Saveba da aseve sxva Sinaarsobriv konteqstSi gamoyeneba. swored amgvari sa-
frTxeebis Tavidan acilebas emsaxureba Canawerebisa da gadaRebebis akrZalva 
(aRniSnulTan dakavSirebiT ix: BVerfGE 65, 1). 

(2) audio da videogadaRebis SesaZlebloba aseve unda gamoiricxos samarT-
liani samarTalwarmoebis interesebidan gamomdinare da simarTlis dadgenisa 
da samarTlianobis aRdgenis Seuferxebeli uzrunvelyofis mizniT. mediis 
mier srulad [Camweri da gadamRebi saSualebebis gamoyenebiT] gaSuqebuli 
sasamarTlo procesi gamoxatavs sasamarTlos saxecvlil suraTs. adamianTa 
umravlesoba sxvagvarad iqceva, rodesac isini mediis yuradRebis qveS eqce-
vian. amasTan, zogi Tavs grZnobs metad komfortulad, xolo zogi ki – Se-
boWilad. aseT SemTxvevebSi samarTalwarmoebis samarTlianobas gansakuTre-
bulad didi safrTxe eqmneba sisxlis samarTlis saqmis ganxilvisas, rodes-
ac braldebulsa da mowmeebs, mediis, tele Tu audiomeTvalyureobis gamo, 
uWirT iseT sakiTxebze saubari, romlebic arsebiTia realobis gamosarkvevad 
da simarTlis dasadgenad. aq igulisxmeba, magaliTad, intimur, uxerxul an 
sulac samarcxvino faqtebsa da movlenebze saubari. WeSmaritebis gamorkve-
vas im SemTxvevaSic emuqreba safrTxe, rodesac procesis monawileebi cdi-
loben, TavianTi qmedeba moargon da Seusabamon mediis gansakuTrebul mo-
Txovnebsa da maTi mxridan _ sasurvel efeqtebs.

aRniSnulis garda, gadamRebi jgufis sasamarTlo darbazSi saqmianoba 
gavlenas axdens procesis garegnul mxarezec. Tumca, SesaZlebelia samar-
Talwarmoebis Sinaarssa da mimdinareobaze uaryofiTi gavlenis Semcireba 
saTanado zomebis gatarebiT, magaliTad, mxolod erTi gadamRebi jgufis 
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daSvebiT, televiziis TanamSromelTa ricxvis SezRudviT an kamerebisaTvis 
Sesabamisi adgilebis miCeniT, axlo manZilidan gadaRebis an braldebulisa da 
mowmeebis gadaRebis akrZalviT, magram aRniSnuli RonisZiebebiT ver moxdeba 
SezRudvebisa da uaryofiTi zemoqmedebis Tavidan acileba...

tele-radioCanawerebisa da gadaRebis daSveba arc procesis monawileTa 
Tanxmobis SemTxvevaSia mizanSewonili. im SemTxvevaSi, rodesac warmodgeni-
lia aseTi Tanxmoba, unda gadawydes: upirispirdeba Tu ara marTlmsajule-
bis zemoT aRniSnuli moTxovnebi da principebi audio-, tele- da radioCa-
nawerebsa da gadaRebas. kanonmdebels aqvs ufleba, efuZnebodes imas, rom 
marTlmsajulebis principebi umetes SemTxvevaSi gadaswonis sxva arsebul 
interesebs...

g) radiomauwyeblobis Tavisufleba

E – 12, 205

germaniis ZiriTadi kanonis me-5 muxli moiTxovs iseTi kanonebis miRebas, ro-
melTa meSveobiTac radiomauwyeblobis organizeba moxdeba ise, rom yvela an-
gariSgasawev Zalas eqneba gavlena maT organoebSi da erTiani programis far-
glebSi SeZlebs Tavisi sityvis Tqmas da aseve erTiani programis SinaarsisaTvis 
savaldebulod gaxdis ZiriTad principebs, romlebic uzrunvelyofen Sinaar-
sobrivi gawonasworebulobis, obieqturo bisa da urTierTpativiscemis minima-
lur dones.

meore senatis 1961 wlis 28 Tebervlis gadawyvetileba  
1960 wlis 28, 29 da 30 noembris zepiri ganxilvis safuZvelze

- 2 BvG 1, 2/60 -

... radio, iseve rogorc presa, aris Tanamedrove masobrivi komu-
nikaciis aucilebeli saSualeba, romlis meSveobiTac xdeba gavlena sazo-
gadoebriv azrze da romelic monawileobs sazogadoebrivi azris Camoya-
libebaSi. radio ufro metia, vidre _ sazogadoebrivi azris Camoyalibe-
bis erT-erTi Á saSualeba~; igi warmoadgens sazogadoebrivi azris Seqmnis 
mniSvnelovan Á faqtors~. sazogadoebrivi azris Camoyalibebis procesSi 
es Tanamonawileoba ar Semoifargleba axali ambebis gaSuqebiT, poli-
tikuri komentarebiTa da warsulis, awmyosa da momavlis politikuri 
problemebisadmi miZRvnili gadacemebiT; sazogadoebrivi azri yalibdeba 
aseve radiopiesebis, musikaluri nomrebis, sxva programebisa da namuSe-
vrebis meSveobiT. nebismier radioprogramas, misi gadacemebis arCeva-
nidan da formidan gamomdinare, gaaCnia garkveuli tendencia, rodesac 
saqme Seexeba gadawyvetilebis miRebas imaze, Tu ra ar unda gaSuqdes, ra 
ar ainteresebs msmenels, risi ugulebelyofa SeiZleba ise, rom ziani ar 
miadges sazogadoebrivi azris Camoyalibebis process da rogor gaform-
des da miewodos gadacemuli masala. 
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aseTi midgomisas naTeli xdeba, rom radiomauwyeblobisaTvis _ rogorc 
presis gverdiT arsebuli da, sul mcire, iseve mniSvnelovani, aucilebeli 
masobrivi komunikaciis Tanamedrove saSualebisa da sazogadoebrivi azris 
Camoyalibebis faqtorisaTvis _ presaze aranakleb mniSvnelovania institu-
cionaluri Tavisufleba. aRniSnuli mkafiod aris gamoxatuli germaniis 
ZiriTadi kanonis me-5 muxlis pirveli punqtis me-2 winadadebaSi, romelic 
presis TavisuflebasTan erTad uzrunvelyofs aseve Á radiosa da televiziis 
meSveobiT informaciis gavrcelebis Tavisuflebas~. 

Tumca, zemoT araferi Tqmula im gzasTan dakavSirebiT, romlis meSveobi-
Tac unda iqnes uzrunvelyofili, zogadad, radiomauwyeblobisa da gansa-
kuTrebiT ki _ radios saSualebiT informaciis gavrcelebis Tavisufleba, 
raTa Sesruldes germaniis ZiriTadi kanonis me-5 muxlis moTxovnebi. aq mniS-
vnelovania is Tavisebureba, riTac radio gansxvavdeba presisagan. marTalia, 
mcdaria, rom SeuzRudavadaa SesaZlebeli gamomcemlobebis, stambebisa da 
gazeTebis dafuZneba da Senaxva, magram gansxvaveba presasa da radios Soris 
mdgomareobs imaSi, rom germanul presaSi SedarebiT mravlad aris damouki-
debeli da Tavisi tendenciebiT, politikuri elferiT an msoflmxedvelobiT 
erTmaneTTan konkurentunariani produqcia, xolo radiomauwyeblobis sfe-
roSi ki rogorc teqnikuri mizezebis, aseve, radiomauwyeblobis organizebis 
uCveulod maRali finansuri danaxarjebis gamo, aRniSnuli saqmianobis su-
bieqtebis ricxvi SedarebiT dabali unda iyos.

radiomauwyeblobis sferos zemoT aRniSnuli mniSvnelovani xasiaTi moi-
Txovs gansakuTrebul RonisZiebebs germaniis ZiriTadi kanonis me-5 muxliT 
uzrunvelyofili radiomauwyeblobis Tavisuflebis gansaxorcieleblad da 
SesanarCuneblad. am mizans emsaxureba principi, romlis mixedviTac aris or-
ganizebuli moqmedi radiomauwyeblebi: radiogadacemebis gaSvebis mizniT ka-
nonis safuZvelze iqmneba sajaro samarTlis iuridiuli piri, romelic ar 
eqvemdebareba saxelmwifo zedamxedvelobas an eqvemdebareba mxolod SezRu-
dul saxelmwifo samarTlebriv kontrols; am iuridiuli piris kolegialu-
ri organoebi Sedgenilia paritetul sawyisebze, sadac warmodgenilia yvela 
mniSvnelovani politikuri, msoflmxedvelobrivi Tu sazogadoebrivi jgufi; 
maT aqvT ufleba, akontrolon Zalebi, romlebsac gadamwyveti mniSvneloba 
aqvT programis gansazRvisaTvis da gamoasworon maTi Secdomebi im Tvalsazi-
riT, rom daculi iyos kanoniT gaTvaliswinebuli principebi radiomauwyeb-
lobiT yvela dainteresebulis Sesatyvis monawileobasTan dakavSirebiT. ger-
maniis ZiriTadi kanonis me-5 muxls ar ewinaaRmdegeba is garemoeba, rom ase-
Ti garantiebiT uzrunvelyofil institucias arsebul teqnikur pirobebSi 
federaluri erTeulis masStabiT mieniWeba radiomauwyeblobis monopolia; 
magram germaniis ZiriTadi kanonis me-5 muxlidan ar gamomdinareobs aRniS-
nuli instituciisaTvis landSi aseTi monopoliis mikuTvnebis aucilebloba.

germaniis ZiriTadi kanonis me-5 muxli radiomauwyeblobis Tavisuflebis 
uzrunvelsayofad ar moiTxovs landebis tele-radiomauwyeblobis kanone-
bSi asaxul da federalur kanonebSi gadmotanil formas. pirvel rigSi, 
germaniis federaluri konstitucia ar moiTxovs, rom radiomauwyeblebi 
aucileblad iyvnen sajaro samarTlis dawesebulebebi. kerZo samarTlis 
uflebaunarian sazogadoebasac SeuZlia iyos aseTi subieqti, Tuki igi sa-
jaro-samarTlebrivi instituciis msgavsad, Tavisi struqturuli formiT 
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saTanadod uzrunvelyofs sazogadoebis yvela mniSvnelovani Zalis mier sa-
kuTari azris gamoxatvasa da informaciis gavrcelebis Tavisuflebis xel-
Seuxeblobas. konstituciidan gamomdinare, aseTi sazogadoebis winaaRmdeg 
ar arsebobs raime mosazreba, Tuki Sesabamisi kanoniT moxdeba radiomauwye-
blobis specifikuri miznebisa da gansakuTrebiT ki _ misi institucionalu-
ri Tavisuflebis uzrunvelmyofeli sazogadoebis gansakuTrebuli formis 
gaTvaliswineba da Tu yvela zemoT aRniSnuli moTxovnis Sesabamisad moqme-
di sazogadoeba, romlis saqmianobac moicavs radiogadacemebis organize-
bas, daeqvemdebareba saxelmwifo zedamxedvelobas, bankebisa da sadazRvevo 
kontrolis msgavsad.

germaniis ZiriTadi kanonis me-5 muxli moiTxovs, rom azris Camoyalibebis 
aRniSnuli Tanamedrove instrumenti ar unda iyos arc saxelmwifos da arc 
romelime sazogadoebrivi jgufis xelSi. radiomauwyeblebi ise unda iyos 
organizebuli, rom yvela angariSgasawev Zalas SeeZlos gavlena moaxdinos 
maTi organoebis farglebSi da monawileoba miiRos maT programebSi. pro-
gramebis Sinaarsis mimarT savaldebuloa iseTi ZiriTadi principebi, romle-
bic uzrunvelyofen Sinaarsobrivi gawonasworebulobis, obieqturobisa da 
urTierTpativiscemis minimalur dones. yovelives uzrunvelyofa ki Sesa-
Zlebelia mxolod im SemTxvevaSi, Tu aRniSnuli organizatoruli da sagno-
brivi principebi, zogadad, savaldebulod damkvidrebulia kanoniT. aqedan 
gamomdinare, germaniis ZiriTadi kanonis me-5 muxli moiTxovs aseTi kanonebis 
gamocemas. 

E – 57, 295

1.  germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis me-2 winadadeba ker-
Zo radiogadacemebisaTvis moiTxovs sakanonmdeblo mowesrigebas, romelic, 
radiomauwyeblobis Tavisuflebis uzrunvelyofis mizniT, iTvaliswinebs 
Sesabamisi RonisZiebebis ganxorcielebas. es aucilebelia im SemTxvevaSic, 
rodesac gadacemis sixSiris simwirisa da radiogadacemebis organizebisaT-
vis saWiro masStaburi dafinansebis gamo, Tanamedrove miRwevebisa da ganvi-
Tarebis Sedegad, ar aris Seqmnili radiomauwyeblobisaTvis saWiro _ Tavise-
buri, gansakuTrebuli situacia.

2. sakiTxebi, romlebic unda moawesrigos kanonmdebelma, moicavs aseve gadawyve-
tilebas radiomauwyeblobis sistemis ZiriTad principebsa da mimarTulebe-
bTan dakavSirebiT. Sesabamisi sistemuri modelis safuZvelze kanonmdebel-
ma unda uzrunvelyos nacionaluri programebis arsebiTi Sesatyvisoba azr-
Ta arsebul mravalferovnebasTan. amas garda, misi amocanaa, savaldebulod 
gansazRvros ZiriTadi principebi, romlebic uzrunvelyofs Sinaarsobrivi 
balansis, obieqturobisa da urTierTpativiscemis minimalur standarts. 
kanonmdebelma unda gaiTvaliswinos aseve SezRuduli saxelmwifo zedamxe-
dveloba, moawesrigos kerZo radiogadacemaTa mowyoba-organizebis xelmi-
sawvdomobasTan dakavSirebuli sakiTxebi da im SemTxvevaSi, Tu es saqmianoba 
ver iqneba xelmisawvdomi nebismieri msurvelisaTvis, gansazRvros SerCevis 
kriteriumebi. saWiro ar aris im sakiTxis gadawyveta, unda mowesrigdes Tu 
ara kanoniT kerZo radiomauwyeblobis dafinanseba.
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3.  debulebebi, romlebsac iTvaliswinebs kanoni zaarlandis landis kerZo 
germanulenovani radiogadacemebis organizebasTan dakavSirebiT, ver akma-
yofilebs zemoT Camoyalibebul konstituciur-samarTlebriv moTxovnebs; 
Sesabamisad, aRniSnuli normebi baTilia.

pirveli senatis 1981 wlis 16 ivnisis gadawyvetileba  
1981 wlis 24 martis zepiri ganxilvis safuZvelze

samarTalwarmoebis sagania sakiTxis ganxilva: Seesabameba Tu ara ZiriTad 
kanons zaarlandis landis kerZo germanulenovani radiogadacemebis organi-
zebasTan dakavSirebuli kanonis normebi.

ZiriTadi kanonis me-5 muxlis pirveli punqtis me-2 winadadeba kerZo ra-
dio-gadacemebisaTvis moiTxovs sakanonmdeblo normas, romelic iTvaliswi-
nebs radiomauwyeblobis Tavisuflebis uzrunvelyofis mizniT Sesabamisi 
RonisZiebebis ganxorcielebas.

1. ZiriTadi kanonis me-5 muxlis pirveli punqtis me-2 winadadebiT kons-
tituciur-samarTlebrivad garantirebuli radiomauwyeblobis Tavisufleba 
misi qmediTobis uzrunvelsayofad moiTxovs sakanonmdeblo Camoyalibebas. 
es gamomdinareobs uzrunvelyofis amocanidan da Taviseburebidan. 

a) radiomauwyeblobis Tavisufleba, ZiriTadi kanonis me-5 muxlis pirveli pun-
qtiT gaTvaliswinebul sxva garantiebTan erTad, emsaxureba msgavs amocanas, ker-
Zod: Tavisufali, individualuri da sazogadoebrivi azris Camoyalibebas mravlis-
momcveli da ara mxolod informaciis gavrcelebiTa da politikuri mosazrebebis 
gadmocemiT _ SezRuduli formiT, romelic aseve gulisxmobs informaciisa da 
mosazrebis nebismier gavrcelebas farTo gagebiT (ix: BVerfGE 12, 205 [260] _ ger-
maniis televizia; 31, 314 [326] – brunvis gadasaxadi; 35, 202 [222] _ lebaxi). azris 
Tavisufali Camoyalibeba mimdinareobs komunikaciis procesSi. igi, erTi mxriv, wi-
napirobad iTvaliswinebs azris gamoxatvisa da gavrcelebis Tavisuflebas, xolo, 
meore mxriv _ gamoxatuli azris gacnobisa da sakuTari Tavis informirebis Tavi-
suflebas. ZiriTadi kanonis me-5 muxlis pirveli punqti azris gamoxatvis, azris ga-
vrcelebisa da informaciis Tavisuflebas uzrunvelyofs, rogorc adamianis Ziri-
Tad uflebebs da amiT imavdroulad cdilobs am procesis konstituciur dacvas. 
Sesabamisad, konstituciis aRniSnuli norma awesebs subieqtur uflebebs; amasTan 
kavSirSi igi axdens azris Tavisuflebis, rogorc saerTo _ samarTlebrivi wesrigis 
obieqturi principis normirebas, sadac subieqturi da obieqturi samarTlebrivi 
elementebi ganapirobebs da amyarebs erTurTs (ix: BVerfGE 7, 198 [204] _ Lüth).

radiomauwyebloba gaxlavT azris Tavisufali Camoyalibebis konstitu-
ciur-samarTlebrivad daculi procesis „saSualeba“ da „faqtori“ (ix: BVerfGE 
12, 205 [260]). aqedan gamomdinare, radiomauwyeblobis Tavisufleba upirvele-
sad aris imgvari Tavisufleba, romelic emsaxureba azris Camoyalibebis Tavi-
suflebis subieqtur da obieqtur-samarTlebriv elementebs: igi, Tanamedrove 
masobrivi komunikaciis pirobebSi, warmoadgens am Tavisuflebis aucilebel 
ganvrcobasa da gamyarebas; is aseve emsaxureba radios meSveobiT Tavisufali 
da mravlismomcveli azris Camoyalibebis uzrunvelyofas.

miTiTebuli amocana gansazRvravs radiomauwyeblobis Tavisuflebis Tavi-
seburebasa da mniSvnelobas:
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Tavisufali, individualuri da sazogadoebrivi azris Camoyalibeba ra-
dios meSveobiT, upirveles yovlisa, moiTxovs radios Tavisuflebas saxel-
mwifos batonobisa da gavlenisagan, rac radiomauwyeblobis Tavisuflebas, 
sxva klasikur TavisuflebaTa uflebebis msgavsad, aniWebs dacviT mniSvnelo-
bas. Tumca, amiT jer kidev ar aris garantirebuli is mTavari, rac unda iqnes 
uzrunvelyofili, vinaidan saxelmwifo Carevebisagan Tavisufleba ar niSnavs 
imas, rom SesaZlebelia radios meSveobiT Tavisufali da mravlismomcveli 
azris Camoyalibeba. aRniSnuli amocanis Sesasruleblad ar aris sakmarisi 
mxolod negatoruli normis Camoyalibeba, aramed saWiroa im pozitiuri wes-
rigis gansazRvra, romelic uzrunvelyofs arsebul azrTa mravalferovne-
bis SeZlebisdagvarad farTo da srulyofil gamoxatvas radios meSveobiT 
da am gziT mravlismomcveli informaciis miwodebas. am amocanis Sesruleba 
moiTxovs Sesabamisi materialuri, organizaciuli da procesualuri nor-
mebisa da wesebis gamocemas, romlebic orientirebulia radiomauwyeblobis 
Tavisuflebis amocanebze da, Sesabamisad, saTanadoa ZiriTadi kanonis me-5 
muxlis pirveli punqtiT gaTvaliswinebuli miznebis uzrunvelsayofad. 

b) zemoT aRniSnulTan dakavSirebuli samarTlebrivi norma eqvemdebareba 
saka nonm deblo daTqmas (ix: BVerfGE 47, 46 [78]; 49, 89 [126]):

aucilebeli gadawyvetilebebi aris arsebiTi, vinaidan isini, Tanamedro-
veobis individualuri da sazogado cxovrebisaTvis radiomauwyeblobis sa-
qmiani mniSvnelobis miuxedavad, ZiriTadi uflebebisaTvis relevantur sfe-
roSi miiReba da mniSvnelovania ZiriTad uflebaTa ganxorcielebisaTvis (ix: 
BVerfGE 47, 46 [79]). saxeldobr, aq Tavmoyrilia ZiriTadi uflebebidan gamom-
dinare sxvadasxva samarTlebrivi pozicia, romlebic SesaZloa kolidirebdes 
erTmaneTTan. aq saubaria, erTi mxriv, informaciis Tavisuflebidan gamomdi-
nare moTxovnaze farTo da sinamdvilesTan Sesabamisi informaciis miRebasTan 
dakavSirebiT, xolo, meore mxriv, im pirTa azris gamoxatvis Tavisuflebaze, 
romlebic qmnian programebs an gadacemebSi gamodian sityviT. kanonmdeblis 
prerogativaa swored aseTi koliziebis dabalanseba da urTierTgaTanabreba. 

aRniSnuli sakanonmdeblo daTqma aris (landis) saparlamento daTqma (ix: 
BVerfGE 47, 46 [79]), kerZod: radiomauwyeblobis TavisuflebisaTvis mniSvne-
lovani sakiTxebi unda gansazRvros parlamentma; mas ara aqvs ufleba, aseTi 
gadawyvetilebebis miReba miandos aRmasrulebel xelisuflebas Sesabamisi 
zogadi uflebamosilebis miniWebis gziT da arc arapirdapiri formiT, ro-
desac aseTi uflebamosileba, marTalia, ar aris gamokveTilad gaTvaliswi-
nebuli, magram arasakmarisad gansazRvruli normebis safuZvelze aseT saki-
Txebs faqtobrivad awesrigebs aRmasrulebeli xelisufleba. am sakiTxebis 
gadaWra-gadawyveta aseve ar SeiZleba daeqvemdebaros organizatorTa wesde-
bas Tu saxelSekrulebo debulebas.

ZiriTadi kanonis me-5 muxlis pirveli punqtidan gamomdinare amocana, ra-
diomauwyeblobis Tavisuflebis samarTlebriv formireba-CamoyalibebasTan 
dakavSirebiT, ar moicavs ZiriTadi uflebis SezRudvis uflebamosilebas. 
aseTi SezRudva dasaSvebia mxolod ZiriTadi kanonis me-5 muxlis me-2 pun-
qtis safuZvelze, romlis mixedviTac, imave muxlis pirveli punqtiT gaTva-
liswinebuli uflebebi SesaZlebelia, SeizRudos kanonis normebiT, aseve _ 
mozardTa dacvasTan dakavSirebuli sakanonmdeblo danawesebiTa da pirovnu-
li pativis momwesrigebeli normebiT.
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Tu rogor surs kanonmdebels Tavisi amocanis ganxorcieleba, misi gada-
sawyvetia. ZiriTadi kanoni mas ar uwesebs radiomauwyeblobis organizebis 
romelime konkretul formas. aq mniSvnelovania mxolod is garemoeba, rom 
zemoT warmodgenili masStabiTa da gagebiT uzrunvelyofili iyos Tavisu-
fali, farTo da sinamdvilesTan Sesabamisi azris Camoyalibeba, sadac aRmo-
fxvrili da Tavidan acilebuli iqneba SezRudvebi da araswori ganviTareba. 
kanonmdebelma gansakuTrebulad unda uzrunvelyos, rom radios ar marTa-
vdes erTi an calkeuli sazogadoebrivi jgufi, rom yvela angariSgasawev 
sazogadoebriv Zalas mieces sityva radios programebis farglebSi da xel-
Seuxebeli iyos informaciis gavrcelebis Tavisufleba (ix: BVerfGE 12, 205 
[262]; 31, 314 [325]).

g) kanonis doneze mowesrigebis aucilebloba mocemulia im SemTxvevaSic, 
rodesac gadacemis simwirisa da radiogadacemebis organizebisaTvis saWi-
ro masStaburi dafinansebis gamo, Tanamedrove miRwevebisa da ganviTarebis 
Sedegad, ar aris mocemuli radiomauwyeblobis Taviseburi, gansakuTrebu-
li viTareba. aseTi gansakuTrebuli viTarebidan gamomdinareobs germaniis 
federaluri sakonstitucio sasamarTlo Tavis praqtikaSi (ix: BVerfGE 12, 
205 [261]; 31, 314 [326]); Tu ra unda moqmedebdes aseTi situaciis ararsebo-
bisas, Riad aris darCenili (ix: BVerfGE 31, 314 [326]). am SemTxvevaSic vr-
celdeba radiomauwyeblobis Tavisuflebis uzrunvelyofis mizniT kanonis 
doneze Sesabamisi RonisZiebebis gatarebis konstituciur-samarTlebrivi 
valdebuleba. Tumca, SesaZlebelia aseTi RonisZiebebi sxva masStabebiTa 
da mimarTulebebiT saWiro gaxdes radiomauwyeblobis mxolod mcire su-
bieqtebiT SezRudvis gardauvali situaciis arsebobisas da gamoiwvios sxva 
saSualebebis gamoyenebis aucileblobac, vidre iseTi viTarebisas, rodesac 
ar arsebobs aseTi SezRudvebi. magram, rogorc ukve aRiniSna, zemoxsenebul 
gamonaklis SemTxvevebzec vrceldeba radiomauwyeblobis Tavisuflebis ka-
nonieri zomebiT uzrunvelyofis aucilebloba. 

arsebuli Sezudvebis gamoricxvis SemTxvevebSic ver iqneba uzrunvelyo-
fili is, rom radioprogramebi konkurenciis gansakuTrebul pirobebSi mT-
lianad Seesabamebodes radiomauwyeblobis Tavisuflebis moTxovnebs. Tumca, 
aRniSnuli SesaZloa, gamarTlebuli iyos im argumentiT, rom aseT SemTxveve-
bSi Camoyalibdeba SezRuduli mravalferovneba. magram aq saubaria mxolod 
erT-erT SesaZleblobaze. presis SemTxvevaSi istoriulma ganviTarebam ga-
moiwvia arsebuli Tanafardoba, romlis farglebSic presis meSveobiT farTo 
informaciis gavrcelebisaTvis sakmarisia arsebulis uzrunvelyofa, kerZo 
radiomauwyeblobis sferoSi SeuZlebelia aseTi viTarebidan gamosvla da 
amiT xelmZRvaneloba. amasTan, aseve ar aris garkveuli, marTlac miecema Tu 
ara sityva „erTiani programis“ xarvezis aRmofxvris SemTxvevaSi yvela sazo-
gadoebriv jgufs an maTi da sasuliero-religiuri moZraobebis mniSvnelovan 
nawils; anu marTlac Camoyalibdeba Tu ara e.w. „azris bazari“, sadac yovel-
gvari Semoklebis gareSe iqneba gamoxatuli arsebul azrTa mravalferovneba. 
amasTanave, angariSgasawevia, rom iseTi mniSvnelobis saSualebis SemTxvevaSi, 
rogoric radiomauwyeblobaa, arsebobs azris Zalauflebis koncentraciisa 
da misi sazogadoebriv azrze calmxrivi gavlenis moxdenis mizniT borotad 
gamoyenebis saSiSroeba. amgvar situaciaSi radiomauwyeblobis Tavisufle-
bis konstituciur-samarTlebrivi moTxovnis uzrunvelsayofad ar iqnebo-
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da sakmarisi is, rom gamoricxuliyo mxolod saxelmwifo Careva da radio-
mauwyebloba daTmoboda ZalTa Tavisufal Widils. miT ufro, rom erTxel 
Camoyalibebuli araswori ganviTarebis gamosworeba mxolod mniSvnelovani 
sirTuleebis daZleviTaa SesaZlebeli.

kanonmdeblis pasuxismgeblobaa uzrunvelyos, rom arsebobdes erTiani 
arCevani, romlis farglebSic gamoxatuli iqneba Tavisufali demokratii-
saTvis saWiro fuZemdeblur azrTa mravalferovneba. aucilebelia, rom ga-
savrcelebeli azri miewodos sazogadoebas da pirebma, romlebic floben 
mauwyeblobisa da finansur saSualebebs, mometebuli Careva ar ganaxorcie-
lon sazogadoebrivi azris CamoyalibebaSi. 

bunebrivia, aRniSnulis srulad da realurad miRweva ar aris SesaZlebe-
li; magram unda arsebobdes, sul mcire, safuZvliani varaudi, rom kanoniT 
mowesrigebuli radiomauwyeblobis sistemis farglebSi Camoyalibdeba amgva-
ri dabalansebuli mravalferovneba. 

2. sakiTxi, Tu ra calkeul moTxovnebs iTvaliswinebs germaniis ZiriTadi 
kanoni kerZo radiomauwyeblobis kanoniT mowesrigebasTan dakavSirebiT, wi-
namdebare samarTalwarmoebis farglebSi ar saWiroebs amomwurav ganxilvas. 
es gansakuTrebiT exeba kerZo radiogadacemaTa dafinansebis, rogorc arse-
biTi sakiTxis, kanoniT mowesrigebis aucileblobas, vinaidan dafinansebis 
sakiTxma SesaZloa, gavlena moaxdinos programebis Camoyalibebasa da mediis 
sxva saSualebis, magaliTad, presis mdgomareobaze.

a) yovel SemTxvevaSi, kanonmdeblis mier mosawesrigebel arsebiT sa-
kiTxebSi Sedis gadawyvetilebis miReba radios sistemis ZiriTad mimarTule-
bebze. kerZo radios dafuZneba saWiroebs kanonier safuZvels da parlamen-
tis gadawyvetilebas. aRniSnuli aseve vrceldeba drosa da sivrceSi SezRu-
dul sacdel mauwyeblobebze, vinaidan isini aseve mniSvnelovania ZiriTadi 
uflebebis TvalsazrisiT. Tumca, aq kanonmdebels bevrad farTo asparezi 
aqvs, radgan isini emsaxureba gamocdilebis SeZenas (ix: BVerfGE 54, 173 [202]).

b) Tumca, kanonmdebels ar SeuZlia Semoifarglos mxolod am ZiriTadi 
gadawyvetilebiT.

aseve saWiroa kanonis debulebebi, romlebic gansazRvruli sistemis far-
glebSi uzrunvelyofs, rom radios ar marTavdes erTi an calkeuli sazoga-
doebrivi jgufi da programaTa saerTo badeSi sityva mieces yvela arsebul 
kompetentur Zalas.

rodesac kanonmdebeli miiRebs gadawyvetilebas erT-erTi organizaciuli 
sistemis (magaliTad, „Sidapluralisturi“) sasargeblod, aucilebeli xdeba 
saqmiani da arsebul azrTa mravalferovnebis Sesabamisi da sazogadoebrivi 
Zalebis gamaTanabrebeli normebi da aseve im organos efeqturi gavlenis 
gaTvaliswineba, romelSic warmodgenilia aRniSnuli Zalebi. 

kanonmdebels aseve SeuZlia sxva organizaciuli formis arCeva, Tu igi sa-
Tanado RonisZiebebis gatarebiT uzrunvelyofs, rom nacionalur programa-
Ta erToblioba realurad Seesabamebodes arsebul azrTa mravalferovnebasa 
da sxvadasxvaobas. im SemTxvevaSi, Tu mas amasTanave surs radiomauwyeblobis 
Tavisuflebis damkvidreba da SenarCuneba gare (e.w. „garepluralisturi“) 
mravalferovnebis gziT, igi am formis arCevis drosac ver ascdeba normebis 
gaTvaliswinebis valdebulebas; Tavisuflebis uzrunvelyofa kvlavac aris 
misi pasuxismgeblobis sagani (ix: zemoT, punqti 1 „g“)...
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g) yovelive aRniSnulis garda, kanonmdebelma savaldebulod unda gan-
sazRvros, zogadad, programebis ZiriTadi mimarTulebebi da principebi, 
romlebic uzrunvelyofs Sinaarsobrivi balansis, informaciaTa, saqmia-
nobisa da urTierTpativiscemis minimalur standarts (ix: BVerfGE 12, 205 
[263]). organizatorTa [igulisxmeba radioprogramebis organizatorebi] 
„Sidapluralisturi“ struqturis farglebSi zemoT aRniSnuli moTxo-
vnebi vrceldeba TiToeuli organizatoris programebis erTobliobaze, 
xolo „garepluralisturi“ modelis farglebSi calkeul organizators 
ar ekisreba balansis dacvis movaleoba; Tumca, isini valdebulni arian ga-
avrcelon saqmiani, farTo da sinamdvilis Sesabamisi informacia, daicvan 
urTierTpativiscemis minimaluri standarti. amas garda, yvela organi-
zatorisaTvis savaldebuloa germaniis ZiriTadi kanonis me-5 muxlis me-2 
punqtiT gaTvaliswinebuli SezRudvebi, saxeldobr ki, mozardTa dacvas-
Tan dakavSirebuli normebi. 

d) kerZo radiomauwyeblobis aucilebel kanonier normebs aseve gane-
kuTvneba SezRuduli saxelmwifo zedamxedvelobis normireba, romelic 
gulisxmobs mxolod radiomauwyeblobis Tavisuflebis uzrunvelsayofad 
gamocemuli normebis Sesrulebis kontrols (ix: BVerfGE 12, 205 [262]).

e) Tumca, radiomauwyeblobis nebismieri formis arCevisas gardauvalia 
imis winaswari Semowmeba, daculia Tu ara kerZo radiomauwyeblis saqmia-
nobis dawyebisas an axali organizatoris damatebisas zemoT aRniSnuli 
moTxovnebi da principebi. Tu kanonmdebeli Tavis arCevans SeaCerebs ra-
diomauwyeblobis iseT organizaciaze, romelic moicavs kerZo radios, 
man unda gaiTvaliswinos xelmisawvdomobasTan dakavSirebuli normebi, 
romlebic uzrunvelyofs aseTi Semowmebisa da saWiroebis SemTxvevaSi — 
xelmisawvdomobaze uaris Tqmis SesaZleblobas da xelmisawvdomobis [igu-
lisxmeba nebarTvis gacema] sakiTxis Semowmebasa da gadawyvetas gaiTva-
liswinebs samarTlebrivi saxelmwifos principebis Sesabamisi warmoebis 
gziT. nebarTvis gacemasTan dakavSirebuli warmoeba, zogadi winapirobe-
bis Semowmebis garda, magaliTad, rogoricaa qmedunarianoba an ganmcxa-
deblis kompetenturoba, pirvel rigSi, unda emsaxurebodes radiomauwye-
blobis Tavisuflebis uzrunvelyofas, romlis safuZvelzec saerTod 
arsebobs aseTi warmoebis konstituciuri aucilebloba.

nebarTvis gacemisa Tu masze uaris Tqmis winapirobebis gansazRvra ki 
kanonmdeblis kompetenciaa. aRmasrulebeli xelisuflebisaTvis kerZo 
radiomauwyeblobis organizebis uflebis gadacema mas ekrZaleba sapar-
lameto daTqmis safuZvelze (ix: zemoT 1 „b“).

swored aRniSnuli daTqma da xelisuflebis danawilebis principi 
moiTxovs kanonmdeblisagan, TviTon gansazRvros saxelmwifo RonisZie-
bebisaTvis xelmisawvdomi samarTlebrivi sferos farglebi. kanoni unda 
axdendes administraciis saqmianobis Sinaarsobriv normirebas da ar Sei-
Zleba Semoifarglos zogadi principebis gansazRvriTa da CamoyalibebiT 
(ix: BVerfGE 52, 1 [41] — mcire sabaRe nakveTebi). igive vrceldeba ne-
barTvaze uaris Tqmis SemTxvevebzec.

v) im SemTxvevaSi, Tu informaciis gavrcelebis mocemuli saSualebebi ar 
iZleva SesaZleblobas, rom yvela kandidatisaTvis iqnes uzrunvelyofili ker-
Zo radiogadacemebis organizebis xelmisawvdomoba, aRniSnuli saqmianobis xel-
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misawvdomobasTan dakavSirebuli wesebi aseve unda moicavdes normebs kandi-
datTa SerCevis Sesaxeb (germaniis ZiriTadi kanonis me-3 muxlis pirveli punqti).

ase rom, sakiTxis mowesrigeba, Tu vin unda sargeblobdes radio-progra-
maTa organizebis SesaZleblobebiT, ar unda daeqvemdebaros SemTxveviTobas 
an Zalebis Tavisufal TamaSs. aseve ar aris sakmarisi, gadawyvetilebis mi-
Rebis mindoba aRmasrulebeli xelisuflebis Tavisufal, valdebulebebiT 
SeuzRudav mixedulebaze. aRniSnuli Seusabamo iqneboda kanonis daTqmas-
Tan (ix: BVerfGE 33, 303 [345] – numerus klauzusi). kanonmdebelma TviTon 
unda gansazRvros winapirobebi xelmisawvdomobis uzrunvelyofasa Tu mas-
ze uaris TqmasTan dakavSirebiT. amasTan, man unda uzrunvelyos samarT-
lebrivi saxelmwifos principebis Sesabamisi samarTalwarmoebis SesaZleb-
loba, romlis meSveobiTac, saWiroebis SemTxvevaSi, gadawydeba aRniSnuli 
sakiTxi. Tanasworobis principebis gaTvaliswineba ar aris rTuli iseTi 
sistemis farglebSi, sadac SesaZlebelia saeTero drois ganawileba. xolo 
im SemTxvevaSi, Tu aRniSnuli ar aris sakmarisi da kanonmdebelma gadawyve-
tileba miiRo iseTi sistemis sasargeblod, romelic iTvaliswinebs sruli 
programebisaTvis TiTo organizatorze licenziis gacemas, man unda gan-
sazRvros kandidatTa SerCevis principebi, romlebic yvela kandidatisaT-
vis uzrunvelyofs Tanabar Sanss (ix: BVerfGE 33, 303 [345]); xolo am Sansis 
realizebis SesaZlebloba unda ganisazRvros obieqturi da individualuri 
kriteriumebiT (ix: BVerfGE 43, 291 [316]).

E – 73, 118

1. a) radios ormagi sistemis farglebSi, romelic germaniis landebis umravle-
sobaSi mediis saqmianobasTan dakavSirebuli Sesabamisi kanonebis safuZve-
lze Camoyalibda, „saarsebo wyaros“ warmoadgens sajaro-samarTlebrivi 
instituciebi, romelTa programebic aRwevs TiTqmis mTel mosaxleobamde 
da romlebsac SeuZliaT mayureblisaTvis Sinaarsobrivad farTo speqtris 
programebis SeTavazeba. zemoT aRniSnuli moicavs demokratiuli wyobile-
bis radiomauwyeblobis arsebiT funqciebs da aseve germaniis federaciuli 
respublikis kulturul cxovrebas. swored masSi hpovebs gamarTlebas sa-
jaro-samarTlebrivi radiomauwyebloba da misi Taviseburebebi. amocanebi, 
romlebic dgas mis winaSe, aucilebels xdis maTi Sesrulebis teqnikuri, or-
ganizatoruli, personaluri sakadro da finansuri winapirobebis uzrun-
velyofas.

b) vidre sajaro-samarTlebrivi radiomauwyebeli efeqturad uzrunvelyo-
fs zemoT aRniSnuli amocanebis ganxorcielebas, ar aris mizanSewonili 
kerZo radiomauwyeblis programuli SemoTavazebisa da Tanabari mraval-
ferovnebis mimarT sajaro-samarTlebrivi radios msgavsi maRali moTxo-
vnebis wayeneba. RonisZiebebi, romlebic unda gaataros kanonmdebelma, 
unda emsaxurebodes kerZo radiomauwyeblobis farglebSi Tanabari mra-
valferovnebis maqsimaluri maCveneblis miRwevasa da uzrunvelyofas. 
zedamxedvelobis gare organoebisa da sasamarTloebis mier aRniSnuli 
mravalferovnebis uzrunvelyofis kontrolis gansaxorcieleblad sak-
marisia sayovelTao standarti, romelic moicavs azrTa mravalferovne-
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bis arsebiT winapirobebs: yvelanairi azris warmomdgenis, aseve umcire-
sobebis SesaZleblobas, gamoxaton TavianTi mosazrebebi kerZo radio-
mauwyeblobis farglebSi da gamoiricxos calkeuli organizatorisa Tu 
programebis mier sazogadoebrivi azris Camoyalibebis procesze cal-
mxrivi da aSkarad araTanabari gavlena, saxeldobr, gabatonebuli azris 
privilegiis warmoSobis Tavidan acileba. kanonmdeblis amocanaa, uzrun-
velyos aRniSnuli ZiriTadi standartebis ganxorcieleba Sesabamisi ma-
terialuri, organizatoruli da procesualuri normebisa da wesebis 
gaTvaliswinebiT.

2.  rogorc wesi, radiomauwyeblobis Tavisuflebis aRniSnuli da aseve 
sxva winapirobebis gaTvaliswinebisaTvis sakmarisia kerZo, sareklamo 
saSualebebiT dafinansebuli radios koncefcia, romelic, zogadi mi-
nimaluri winapirobebis garda, aseve mkafiod iTvaliswinebs Tanabari 
mravalferovnebisa da programebis balanss da romelic programebis 
SinaarsTan dakavSirebul mniSvnelovan gadawyvetilebebs miandobs 
saxelmwifosagan damoukidebel, kompetentur sazogadoebriv Zalebs 
daqvemdebarebul organos da gaatarebs efeqtur normatiul RonisZie-
bebs romelime privilegiuri azris Camoyalibebisa da koncentraciis 
winaaRmdeg.

3. ...

pirveli senatis 1986 wlis 4 noembris gadawyvetileba  
1986 wlis 3 ivnisis zepiri ganxilvis safuZvelze

- BvF 1/84 -

tele-radiomauwyeblobis Sesaxeb qvemo saqsoniis landis 1984 wlis 23 mai-
sis kanonis ZiriTad kanonTan SesabamisobasTan dakavSirebul saqmeze. gan-
mcxadebeli: doqtori hans-ioxen fogeli, germaniis parlamentis wevri da 
parlamentis [bundestagis] sxva 200 wevri.

E – 35, 202

1.  radio an teledawesebulebebi yvela gadacemis momzadebisas, ZiriTadad, mo-
qmedeben germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis dacviT. 
radiomauwyeblobis Tavisufleba moicavs rogorc masalebis SerCevas, aseve 
maTi warmodgenis formas, romelic gulisxmobs eTerSi gaSvebis formasac.
mxolod im SemTxvevaSi, rodesac radiomauwyeblobis Tavisufleba konfli-
qtSia sxva samarTlebriv sikeTeebTan, SesaZloa, gadamwyveti mniSvneloba 
mieniWos konkretuli gadacemis miRma mdgar interesebs, gadacemis organi-
zebasa da miRweul an savaraudo efeqtsa da Sedegebs.

2.  xelovnebis sferoSi saavtoro uflebaTa Sesaxeb kanonis 22-e da 23-e muxle-
bi moicavs sakmaris sivrces interesTa urTierTSefardebisaTvis, romelic 
iTvaliswinebs, erTi mxriv, germaniis ZiriTadi kanonis me-5 muxlis pirveli 
punqtis me-2 winadadebiT garantirebul radiomauwyeblobis Tavisuflebas 
da, meore mxriv ki – germaniis ZiriTadi kanonis me-2 muxlis pirveli pun-
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qtiTa da pirveli muxlis pirveli punqtiT gaTvaliswinebuli pirovnuli 
uflebebis dacvas.
amasTan, verc erTi aRniSnuli konstituciuri Rirebuleba ver isargeblebs 
zogadi upiratesobiT, aq Sedegebi ganisazRvreba calkeul SemTxvevaSi _ pi-
rovnuli Tavisuflebis Selaxvisa da informaciis miRebasTan dakavSirebu-
li sazogadoebis interesis urTierTSefardebis safuZvelze.

3. mZime danaSaulebis Taobaze informaciis gavrcelebisas damnaSavis piro-
vnuli uflebebis mimarT prioritetulia sazogadoebis interesi, Tumca, 
xelSeuvali pirovnuli sferos dacvis garda, aseve savaldebuloa Tanazo-
mierebis principis gaTvaliswineba, romlis mixedviTac, yovelTvis ar aris 
dasaSvebi damnaSavis saxelis dasaxeleba, misi gamosaxva an identificirebis 
sxvagvari saSualebebi.
Tumca, pirovnebis konstituciur-samarTlebrivi dacva ar uSvebs, rom te-
levizia, aqtualuri informaciis gavrcelebis garda, magaliTad, dokumen-
turi filmis formiTa da saSualebiT droSi SeuzRudavad dakavdes damnaSa-
vis pirovnebiTa da misi piradi cxovrebiT.
dauSvebelia mogvianebiT informaciis gavrceleba, Tu misi saSualebiT 
SesaZlebelia arsebiTad axali an damatebiTi ziani miadges damnaSaves da 
safrTxe Seeqmnas mis resocializacias. damnaSavis resocializacias sa-
frTxe emuqreba im SemTxvevaSi, rodesac piris ganTavisuflebis Semdeg 
an mis ganTavisuflebamde mokle drois monakveTSi eTerSi gava mZime da-
naSaulTan dakavSirebuli iseTi gadacema, romliTac SesaZlebelia misi 
identifikacia.

pirveli senatis 1973 wlis 5 ivnisis gadawyvetileba 
- BvR 536/72 -

1945 wels dabadebuli mosarCele iyo mZime danaSaulis, e.w. lebaxis jaris-
kacTa mkvlelobis monawile. aRniSnul saqmes ganixilavda nafic msajulTa 
sasamarTlo13.

konstituciuri sarCeli aRZrulia mosarCelis gancxadebaze uaris Tqmis 
gamo, romliTac igi iTxovda, rom sasamarTlos gamoeca gankarguleba, riTac 
germaniis meore satelevizio arxs aekrZaleboda (ZDF) arxis mier momzade-
buli dokumenturi filmis gaSveba, romelSic gamosaxuli an moxseniebulia 
konstituciuri sarCelis avtori.

radio da televizia, presis msgavsad, ganekuTvneba masobrivi komunikaciis 
im aucilebel saSualebaTa ricxvs, romelTa amocanaa rogorc xalxisa da 
saxelmwifo organoebis urTierTdakavSireba da am ukanasknelTa kontroli, 
aseve sazogadoebis integracia yvela cxovrebiseul sferoSi. es saSualebe-
bi moqalaqeebs awvdis aqtualur da farTo informacias mimdinare movle-
nebis, saxelmwifo procesebisa da sazogadoebrivi cxovrebis Sesaxeb. maTi 
meSveobiT iqmneba da mimdinareobs sajaro, sazogado diskusia, rac xorciel-
deba azrTa sxvadasxvaobis warmodgena-gaSuqebisa da calkeuli da urTierT-

13 germaniis federaciul respublikaSi nafic msajulTa sasamarTlo Sedgeba 3 profesionali 
mosamarTlisa da 6 nafici msajulisagan.
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gansxvavebuli sazogadoebrivi jgufebisaTvis sazogado azris Camoyalibeba-
ze zegavlenis moxdenis SesaZleblobis miniWebis gziT. amas garda, radio da 
televizia aris sazogadoebrivi azrisa da nebis Camoyalibebis permanentuli 
procesis mniSvnelovani da gadamwyveti faqtori (ix: BVerfGE 12, 113 [125]; 12, 
205 [260]). radiomauwyeblobis Tavisufleba, misi gansxvavebuli saxelwodebis 
miuxedavad, Tavisi arsiT ar gansxvavdeba presis Tavisuflebisagan; igi Ta-
nasworad vrceldeba wminda informaciul, aseve sxva saxisa da formatis ga-
dacemebze. informaciisa da azris gavrceleba, sainformacio gamoSvebisa da 
politikuri komentarebis garda, aseve SesaZlebelia satelevizio dadgmebisa 
da musikaluri gadacemebis gziT; nebismier radioprogramas, gadacemaTa Ser-
Cevis, agreTve organizebis meSveobiTa da saxiT, gaaCnia azris ganmsazRvreli 
efeqtic (ix: BVerfGE 12, 205 [260]; 31, 314 [326]).

radiomauwyeblobis Tavisufleba aseve ar uSvebs gadacemebis TavisTavad 
urTierTgansxvavebas, maT miRma mdgomi interesebisa da Sexedulebebis xa-
risxis mixedviT. Tavisuflebis SezRudva mxolod „seriozul“, kompetentur 
kerZo an sazogadoebriv interess daqvemdebarebul produqciaze sabolood 
gamoiwvevda saxelmwifo uwyebebis mier Sefasebebsa da marTvas, rac ZiriTadi 
uflebis arsis sawinaaRmdego iqneboda (ix: BVerfGE 25, 296 [307]; 34, 269, 282).

aqedan gamomdinare, tele an radiouwyebis nebismieri gadacema, rogorc 
wesi, sargeblobs germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis 
me-2 winadadebiT gaTvaliswinebuli dacviT, miuxedavad imisa, saubaria po-
litikur gadacemebze, sazogadoebisaTvis saintereso sakiTxebis kritikul 
ganxilvebsa Tu radiodadgmebze, kabares stilis programebsa Tu sxva ga-
sarTob gadacemebze. anu konstituciuri garantiis Careva ar aris damo-
kidebuli konkretul gadacemasTan dakavSirebuli „kanonieri“ Tu „legi-
timuri“ interesis dasabuTebaze calkeul SemTxvevaSi. radiomauwyeblobis 
Tavisufleba moicavs ara mxolod warmodgenili masalebis SerCevas, aramed 
aseve _ maTi warmodgenis formis arCevasa da gadawyvetilebas imis Sesaxeb, 
Tu arsebuli mravalferovani arCevnidan romeli saxis gadacemebiT unda 
gaSuqdes isini.

mxolod im SemTxvevaSi, rodesac radiomauwyeblobis Tavisufleba konfli-
qtSia sxva samarTlebriv sikeTeebTan, SesaZloa, gadamwyveti mniSvneloba mie-
niWos konkretuli gadacemis miRma mdgar interesebs, gadacemis organizebasa 
da miRweul an savaraudod mosalodnel efeqtsa da Sedegebs. radiomauwyeblo-
bis Tavisuflebisa da mis miRma mdgomi calkeuli moqalaqeebis, jgufebisa da 
sazogadoebis interesebis SesaZlo konfliqts konstitucia awesrigebs kanon-
mdeblobaze miTiTebiT; germaniis ZiriTadi kanonis me-5 muxlis me-2 punqtis 
mixedviT, radiogadacemaTa organizeba eqvemdebareba kanonismier SezRudvebs. 
federaluri sakonstitucio sasamarTlos mudmivi praqtikis mixedviT, ar Sei-
Zleba sxva samarTlebrivi sikeTeebis mimarT zemoT aRniSnuli sifrTxilis 
saWiroebis farglebSi simtkice dakargos radiomauwyeblobis Tavisuflebam; 
radiomauwyeblobis Tavisuflebis SemzRudveli kanonebi, Tavis mxriv, unda 
ganimartos konstituciuri garantiis aspeqtiT da saWiroebis SemTxvevebSi 
TviTonve SeizRudos radiomauwyeblobis Tavisuflebis saTanado uzrunvel-
yofis mizniT (ix: BVerfGE 20, 162 [176]; 7, 198 [208]). es ki saWiroebs calkeul 
SemTxvevaSi erTmaneTTan dapirispirebuli samarTlebrivi sikeTeebis zogad da 
konkretul urTierTSefardebas.
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germaniis ZiriTadi kanonis me-5 muxlis me-2 punqtis gagebiT, kanonTa 
ricxvs ganekuTvneba aseve xelovnebis sferoSi saavtoro uflebaTa dacvis 
Sesaxeb 1907 wlis 9 ianvris kanonis 22-e da 23-e muxlebi, romlebsac efuZneba 
gasaCivrebuli gadawyvetilebebi...

winare saqmis msgavsi konfliqtis SemTxvevebSi, erTi mxriv, moqmedebs zo-
gadi principi, romlis mixedviTac, xelovnebis sferoSi saavtoro uflebaTa 
dacvis Sesaxeb kanonis 22-e da 23-e muxlebis satelevizio gadacemebze gamo-
yenebiT ar SeiZleba radiomauwyeblobis Tavisuflebis zedmetad Semcireba. 
meore mxriv, germaniis ZiriTadi kanonis me-5 muxlis me-2 punqtis gagebiT ki, 
es iseTi gansakuTrebuli SemTxvevebia, rodesac radiomauwyeblobis Tavisu-
flebis SezRudva, Tavis mxriv, emsaxureba maRali konstituciuri Rirebule-
bis dacvas. misi gamosaxvisa da gamosaxulebis demonstrirebis winaaRmdeg mi-
marTuli piris interesi, romelic gaTvaliswinebuli unda iqnes xelovnebis 
sferoSi saavtoro uflebaTa dacvis Sesaxeb kanonis 23-e muxlis farglebSi, 
uSualod Zlierdeba pirovnuli uflebebis dacvis konstituciuri garantiiT.

gamosavali aRniSnuli konfliqtidan unda emyarebodes im mosazrebas, rom 
konstituciuri nebis Tanaxmad, zemoT aRniSnuli orive konstituciuri Ri-
rebuleba warmoadgens ZiriTadi kanoniT gaTvaliswinebuli Tavisufali, de-
mokratiuli wyobilebisa da wesrigis arsebiT Semadgenel nawils, ris Sedega-
dac arc erTi maTgani ar sargeblobs zogadi upiratesobiT. ZiriTadi kano-
niT gaTvaliswinebuli adamiani, pirovneba da masTan _ Sesabamisi saxelmwifo 
organizacia da struqtura moiTxovs rogorc individis damoukideblobas, 
aseve Tavisufali cxovrebiseuli klimatis uzrunvelyofas, rac dRevandel 
dRes warmoudgenelia Tavisufali komunikaciis gareSe. aqedan gamomdinare, 
konfliqtis SemTxvevaSi SeZlebisdagvarad unda dabalansdes orive konsti-
tuciuri Rirebuleba. xolo Tu aRniSnuli balansis miRweva SeuZlebelia, 
calkeuli SemTxvevis Taviseburebebisa da konkretuli garemoebebis gaTva-
liswinebiT, unda gadawydes, Tu romeli interesi iqneba prioritetuli mo-
cemul SemTxvevaSi. amasTan, orive zemoT aRniSnuli konstituciuri Rire-
buleba unda ganixilebodes adamianis RirsebasTan, rogorc konstituciuri 
Rirebulebebis centralur RerZTan, kavSirSi.

zemoT aRniSnulis mixedviT, Tumca, SesaZlebelia, rom radiomauwyeblo-
bis TavisuflebisaTvis pirovnuli uflebebis safuZvelze Camoyalibebuli 
moTxovnebidan gamomdinareobdes SemzRudveli efeqti, magram sajaro de-
monstrirebis meSveobiT ganxorcielebuli „pirovnulobis“ SezRudva ar Sei-
Zleba ar iyos Tavisufali komunikaciisaTvis am demonstrirebis mniSvnelo-
bis adekvaturi. amas garda, konstituciur RirebulebaTa savaldebulo ur-
TierTSefardebisas unda moxdes, erTi mxriv, Sesabamisi gadacemis meSveobiT 
pirovnul sferoSi Carevis intensiurobis gaTvaliswineba, xolo, meore mxriv, 
unda Sefasdes da Semowmdes gadacemis miRma arsebuli konkretuli intere-
si, Tu ramdenad aris SesaZlebeli misi dakmayofileba pirovnuli uflebebis 
dacvis sferoSi yovelgvari an aseTi masStaburi Carevis gareSe...

mocemul SemTxvevaSi ar aris arsebiTi da gadamwyveti imis ganxilva, aris 
Tu ara dokumenturi filmi, romelic cdilobs realuri movlenebis rea-
lur asaxvas, xelovnebis nimuSi germaniis ZiriTadi kanonis me-5 muxlis me-3 
punqtis gagebiT. Tumca, am konstituciuri normis gamoyenebis SemTxvevaSic 
gasaTvaliswinebeli iqneba, rom Semoqmedebis Tavisufleba, miuxedavad imisa, 
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rom masze ar vrceldeba germaniis ZiriTadi kanonis me-5 muxlis me-2 pun-
qtiT gaTvaliswinebuli SezRudvebi, ar dgas germaniis ZiriTadi kanonis me-5 
muxlis pirveli punqtiTa da me-2 muxlis pirveli punqtiT garantirebul 
pirovnuli uflebebis dacvaze maRla (ix: BVerfGE 30, 173 [193]).

zemoT aRniSnulidan gamomdinare, gasaCivrebuli gadawyvetilebebi arR-
vevs germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pirveli 
muxliT gaTvaliswinebul piris ZiriTad uflebebs da isini unda gauqmdes 
federaluri sakonstitucio sasamarTlos Sesaxeb germaniis kanonis 95-e 
muxlis me-2 punqtis mixedviT.

d) xelovnebis Tavisufleba

E – 30, 173

1.  germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli winadadeba 
aris konstituciuri Rirebulebis ganmsazRvreli fuZemdebluri norma, 
romelic awesrigebs xelovnebis sferosa da saxelmwifos urTierTobas. 
is amavdroulad uzrunvelyofs individualuri Tavisuflebis uflebas. 

2.  xelovnebis Tavisuflebis garantia exeba ara mxolod xelovnebis dargSi 
saqmianobas, aramed aseve _ xelovnebis nimuSTa gavrceleba-SeTavazebas. 

3. xelovnebis Tavisuflebis uflebiT sargeblobs aseve wignis gamomcemelic.
4.  xelovnebis Tavisuflebis mimarT ar vrceldeba arc germaniis ZiriTadi 

kanonis me-5 muxlis me-2 punqtiTa da arc me-2 muxlis pirveli punqtis 
pirveli winadadebis pirveli naxevriT gaTvaliswinebuli SezRudvebi.

5. konfliqti xelovnebis Tavisuflebis garantiasa da konstituciiT da-
cul pirovnul sferos Soris unda gadawydes germaniis ZiriTadi kano-
niT damkvidrebuli RirebulebaTa sistemisa da wesrigis masStabebiT; 
amasTan, savaldebuloa germaniis ZiriTadi kanonis pirveli muxlis pir-
veli punqtiT gaTvaliswinebuli adamianis Rirsebis gansakuTrebuli 
prioritetuloba.

pirveli senatis 1971 wlis 24 Tebervlis ganCineba

konstituciuri sarCeli Setanilia gardacvlili msaxiobisa da reJisoris 
_ gustaf griundgensis naSvilebi vaJis gancxadebis safuZvelze mosarCeli-
saTvis klaus manis wignis Á mefisto. erTi karieris romani~ gamravlebis, ga-
vrcelebisa da gamoqveynebis akrZalvis winaaRmdeg.

avtorma, romelic 1933 wels gaixizna germaniidan, wigni gamoaqveyna 1936 
wels amsterdamSi, Querido-s gamomcemlobaSi. misi gardacvalebis Semdeg ro-
mani 1949 wels aRmosavleT berlinSi gamosca gamomcemloba „Aufbau“-m. 

romani aRwers niWieri msaxiobis _ hendrik hofgenis aRmaval karieras, 
romelic uars ambobs sakuTar politikur mosazrebebze da wyvets yvelanair 
adamianur da eTnikur kavSirebs, raTa nacional-socialisturi germaniis re-
Jimis meTaurebTan garigebis gziT gaikeTos kariera xelovnebis dargSi. ro-
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mani warmoadgens da asaxavs im fsiqikur, sulier da socialur winapirobebs, 
romlebic SesaZlebels xdis msaxiobis karieris aRmavlobas.

romanis mTavari personaJis _ hendrik hofgenis prototipi gaxldaT 
msaxiobi gustaf griundgensi.

III
germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli winada-

deba xelovnebas, mecnierebasTan, kvlevasa da pedagogiur saqmianobasTan 
erTad, aniWebs Tavisuflebas. Tavisuflebis garantiis damkvidrebiT ger-
maniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli winadadeba, misi 
formulirebidan da arsidan gamomdinare, moicavs xelovnebisa da saxel-
mwifos urTierTobis momwesrigebel, konstituciuri Rirebulebis mqone 
ZiriTad normas. amasTan, aRniSnuli norma yvela im pirisaTvis uzrun-
velyofs individualuri Tavisuflebis uflebas, romelic moRvaweobs am 
sferoSi.

1. xelovnebis sfero unda ganisazRvros misi arsisa da misTvis da-
maxasiaTebeli Taviseburi struqturuli maxasiaTeblebis safuZvelze. 
swored maTgan unda gamomdinareobdes xelovnebis cnebis konstituciuri 
ganmarteba. xelovnebis sferoSi saqmianobis ZiriTadi aspeqtia Tavisufa-
li SemoqmedebiTi moRvaweoba, romlis farglebSic Sesabamisi formis sa-
SualebiTa da eniT uSualod aris gamoxatuli xelovanis STabeWdilebebi, 
gamocdilebebi da gancdebi. mTlianad SemoqmedebiTi moRvaweoba aris cno-
bieri da qvecnobieri movlenebisa da procesebis erToblioba, romelic 
racionalurad ver aixsneba. SemoqmedebiT procesSi CarTulia intuicia, 
fantazia da xelovanis ostatoba; es aris xelovanis pirovnebis uSualo da 
Tanac yvelaze uSualo gamoxatuleba.

xelovnebis Tavisuflebis garantia Tanabrad vrceldeba xelovnebis 
nawarmoebebisa da maTi warmoebis anu Semoqmedebis sferoze. orive sfe-
ro warmoadgens ganuyofel mTlianobas. xelovnebis nawarmoebis gasacno-
bad ar aris sakmarisi mxolod xelovanis moRvaweoba, amisaTvis saWiroa 
aseve misi SeTavazebisa da warmodgenis SesaZleblobis Seqmna. swored es 
sfero, sadac sazogadoebisaTvis uzrunvelyofilia xelovnebis nimuSis 
xelmisawvdomoba, warmoadgens im niadags, romelzec aRmocenda germaniis 
ZiriTadi kanonis me-5 muxlis me-3 punqtiT gaTvaliswinebuli xelovnebis 
Tavisuflebis garantia...

3. germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli wina-
dadeba iTvaliswinebs xelovnebis sferoSi moRvaweobis Tavisuflebis ga-
rantias. im SemTxvevaSi, Tu saWiroa urTierTobebis damyareba xelovansa 
da sazogadoebas Soris, xelovnebis Tavisuflebis garantia icavs aseve im 
pirebs, romlebic emsaxurebian am kontaqtebis damyarebas...

4. xelovneba, yovelgvari daTqmis gareSe, aris uzrunvelyofili germa-
niis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli winadadebis meSve-
obiT.

mis mimarT ar gamoiyeneba germaniis ZiriTadi kanonis me-5 muxlis me-2 
punqtiT gaTvaliswinebuli SezRudvebi (rogorc amas marTebulad aRniS-
navs germaniis umaRlesi federaluri sasamarTloc), romlebic vrcelde-
ba imave muxlis pirveli punqtiT gaTvaliswinebuli ZiriTadi uflebebis 
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mimarT. me-5 muxliT gaTvaliswinebuli sferoebis sistemuri gamijvnidan 
gamomdinare, misi me-3 punqti pirveli punqtis mimarT miiCneva specialur 
normad (lex specialis) da, aqedan gamomdinare, krZalavs me-2 punqtiT gaTva-
liswinebuli SezRudvebis ganvrcobasa da gamoyenebas me-3 punqtiT gaTva-
liswinebul sferoebze. aseve, ar aris SesaZlebeli, magaliTad, wignidan 
calkeuli nakvesebis amoReba da maTi miCneva azris Tavisufal gamoxatvad 
me-5 muxlis pirveli punqtis gagebiT, romelzec vrceldeba me-2 punqtiT 
gaTvaliswinebuli SezRudvebi. me-5 muxlis me-3 punqtis Seqmnis istoriac 
ar iZleva imis varaudis safuZvels, rom konstituciis avtors surda xe-
lovnebis Tavisuflebis gaTvaliswineba azris gamoxatvis Tavisuflebis 
qvemdgom uflebad...

aseve uarsayofia is mosazreba, romlis mixedviTac, xelovnebis Tavi-
sufleba, germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtis Ta-
naxmad, SezRudulia sxva pirTa uflebebiT, konstituciuri wesrigiTa da 
zneobis ganmsazRvreli normebiT. es Sexeduleba ar Seesabameba germaniis 
federaluri sakonstitucio sasamarTlos mier Tavis mudmiv sasamarTlo 
praqtikaSi damkvidrebul germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtis subsidiarobas calkeul TavisuflebaTa specifikis mimarT (ix: 
BVerfGE 6, 32 [36]; 9, 63 [73]; 9, 73 [77]; 9, 338 [343]; 10, 55 [58]; 10, 185 [199]; 
11, 234 [238]; 21, 227 [234]; 23, 50 [55]), romelic ar uSvebs me-2 muxlis pir-
veli punqtiT gaTvaliswinebuli zogadi daTqmebis ganvrcobas specialuri 
ZiriTadi uflebebiT dacul da mowesrigebul cxovrebiseul sferoebze. 
imave mosazrebiT gamoiricxeba germaniis ZiriTadi kanonis me-2 muxlis 
pirveli punqtis, rogorc ganmartebis wesis, gamoyeneba imave kanonis me-5 
muxlis me-3 punqtis pirveli winadadebis arsis interpretaciis mizniT. 

5. meore mxriv ki, Tavisuflebis ufleba SeuzRudavad ar aris uzrun-
velyofili. germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli 
winadadebiT garantirebuli Tavisufleba, iseve rogorc sxva ZiriTadi 
uflebebi, gamomdinareobs ZiriTadi kanoniT damkvidrebuli adamianis xe-
dvidan da statusidan, romlis mixedviTac, adamiani aris sakuTar Tavze 
pasuxismgebeli, igi Tavisuflad viTardeba socialuri Tanacxovrebisa da 
sazogadoebis farglebSi (ix: BVerfGE 4, 7 [15]; 7, 198 [205]; 24, 119 [144]; 
27, 1 [7]). magram rodesac aRniSnuli ZiriTadi ufleba ar eqvemdebareba 
aranair daTqmas, es niSnavs imas, rom xelovnebis Tavisuflebis farglebi 
unda ganisazRvros konstituciiT. vinaidan xelovnebis Tavisufleba ka-
nonmdeblisaTvis ar iTvaliswinebs raime daTqmas, misi SezRudva ar aris 
daSvebuli arc kanonmdeblobiT da arc _ romelime ganusazRvreli kla-
uzuliT, Tu mas ar gaaCnia konstituciuri safuZveli da samarTlebrivi 
saxelmwifos principidan gamomdinare garantiebi im safrTxesTan daka-
vSirebiT, romelic SesaZloa, warmoeqmnas saxelmwifosaTvis aucilebel 
sikeTeebs. xelovnebis Tavisuflebis garantiis farglebSi warmoqmnili 
konfliqti unda gadaiWras germaniis ZiriTadi kanoniT gaTvaliswinebul 
RirebulebaTa sistemis masStabebiT, am RirebulebaTa sistemis erTiano-
bis gaTvaliswinebiTa da konstituciis ganmartebis safuZvelze. xelovne-
bis Tavisufleba, rogorc germaniis ZiriTadi kanoniT gaTvaliswinebul 
RirebulebaTa sistemis nawili, mikuTvnebuli da daqvemdebarebulia ger-
maniis ZiriTadi kanonis pirveli muxliT garantirebul adamianis Rirse-
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baze, romelic, rogorc umaRlesi Rirebuleba, dominirebs mTel Rire-
bulebaTa sistemaze (ix: BVerfGE 6, 32 [41]; 27, 1 [6]). Mmagram, miuxedavad 
aRniSnulisa, xelovnebis Tavisufleba, SesaZloa, aRmoCndes konfliqtSi 
konstituciiT dacul pirovnul sferosTan, vinaidan xelovnebis nimuSi 
SesaZloa, aseve moqmedebdes socialur donezec...

IV
germaniis federalurma sakonstitucio sasamarTlom unda gadawyvitos, sa-

Tanadod gaiTvaliswines Tu ara zemoT aRniSnuli principebi saerTo sasamarT-
loebma gardacvlili gustav griundgenisa da misi naSvilebi vaJis germaniis 
ZiriTadi kanonis pirveli muxlis pirveli punqtiT daculi pirovnuli sferosa 
da germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli winadadebiT 
garantirebuli xelovnebis Tavisuflebis urTierTSefardebisas. aRniSnuli sa-
kiTxis gadawyvetisas senatSi xmebi Tanabrad gaiyo. msjelobis Sedegad, Á federa-
luri sakonstitucio sasamarTlos Sesaxeb~ germaniis federaciuli respubli-
kis kanonis me-15 muxlis me-2 punqtis me-4 winadadebis mixedviT, ver dadastur-
da, rom gasaCivrebuli gadawyvetilebebiT dairRva germaniis ZiriTadi kanoni.

germaniis ZiriTadi kanonis me-6 muxlTan dakavSirebiT:

E – 6, 55 

5.  germaniis ZiriTadi kanonis me-6 muxlis pirveli punqti aris ara mxolod 
„klasikuri ZiriTadi ufleba“, romelic emsaxureba qorwinebisa da ojaxis 
specifikuri piradi sferosa da institutebis dacvas, aramed, amas garda, igi 
aris aseve ZiriTadi norma, romelic warmoadgens savaldebulo xasiaTis ga-
dawyvetilebas konstituciuri Rirebulebebis mimarT da vrceldeba ojaxisa 
da qorwinebis mTlian sferosTan dakavSirebul kerZo da sajaro samarTalze.
aRniSnuli norma, sul mcire, imdenad warmoadgens kanonmdeblisaTvis saval-
debulo konstituciur samarTals, ramdenadac igi TviTon krZalavs ojaxisa 
da qorwinebis SezRudvas saxelmwifos mxridan xelis SemSleli Carevebis sa-
SualebiT. meuRleebisadmi araTanaswori mopyroba Á saSemosavlo gadasaxadis 
Sesaxeb~ 1951 wlis 17 ianvris kanonis (germaniis federaluri sakanonmdeblo 
macne, I, gv. 33) 26-e muxliT gaTvaliswinebuli erToblivi saSemosavlo gada-
saxadis gziT warmoadgens swored saxelmwifos aseT xelisSemSlel Carevas.

6. qalis da mamakacis Tanasworoba moiazrebs aseve, rom qals aqvs SesaZleblo-
ba, imave samarTlebrivi uflebis gamoyenebiT gamoimuSaos nebismieri mamaka-
cis msgavsi sabazro-ekonomikuri Rirebulebis Semosavali.

pirveli senatis 1957 wlis 17 ianvris ganCineba

winamdebare saqmeSi gadamwyvetia is garemoeba, rom meuRleebs TavianTi 
sagadasaxado tarifis gaerTianebis Sedegad, ekonomikuri TvalsazrisiT, eqm-
nebaT araxelsayreli mdgomareoba sxva moqalaqeebTan SedarebiT...
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germaniis ZiriTadi kanonis me-6 muxlis pirveli punqti aris konstitu-
ciuri Rirebulebis ganmsazRvreli ZiriTadi norma. igi ojaxsa da qorwine-
bas, rogorc adamianebis yvelanairi saxis Tanacxovrebis ZiriTad, birTvul 
ujreds, romlis mniSvnelobac ver Seedreba verc erTi saxis adamianur ka-
vSirs, uqvemdebarebs saxelmwifo wesrigis mier gansakuTrebul dacvas.

aq, pirvel rigSi, saubaria debulebaze klasikuri ZiriTadi uflebis ga-
gebiT, romelic nacisturi germaniis drois gamocdilebebidan gamomdinare, 
emsaxureba piradi cxovrebis specifikuri formis, kerZod: ojaxisa da qorwi-
nebis dacvas saxelmwifos mxridan ganxorcielebuli iZulebiTi RonisZiebe-
bisagan. nacisturi reJimisaTvis damaxasiaTebeli saxelmwifo absolutiviz-
misagan gansxvavebiT, germaniis ZiriTadi kanoni am sferoSic aRiarebs adamia-
nis damoukideblobasa da pasuxismgeblobas.

udavoa, rom ojaxisa da qorwinebis uflebebis konstituciuri aRiareba 
aseve moicavs orive cxovrebiseuli wyobilebis uzrunvelyofas anu aris am 
institutTa garanti. am kuTxiT igi uzrunvelyofs qorwinebisa da ojaxis 
mxolod arsebiT struqturas, ise, rom samarTlebriv sinamdvileSi misi moq-
medeba gamoixateba saojaxo da qorwinebis samarTlis normatiuli safuZvlis 
konstituciur uzrunvelyofaSi. 

Tumca, germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtis samarT-
lebrivi moqmedeba ar Semoifargleba mxolod aRniSnuli funqciebiT. ise-
ve, rogorc moqalaqisa da saxelmwifos urTierTobisa da sazogadoebrivi 
cxovrebis ganmsazRvreli sxva konstituciuri normebi, germaniis ZiriTadi 
kanonis me-6 muxlis pirveli punqti asrulebs erTmaneTTan dakavSirebul 
da erTmaneTSi gardamaval sxvadasxva funqcias. sakonstitucio sasamarTlos 
praqtikis amocanaa, gamoavlinos konstituciuri normis, da gansakuTrebiT, 
ZiriTadi uflebis sxvadasxva funqcia. amasTan, upiratesoba unda mieniWos 
normis iseT ganmartebas, romelic „yvelaze metad avlens da xazs usvams Se-
sabamisi normis iuridiul Zalas“.

germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtis interpretacia 
aRniSnuli principiT aCvenebs, rom igi moicavs ara mxolod konstituciur 
aRiarebas da aris ara mxolod aRniSnuli institutebis garanti, aramed aseve 
warmoadgens ZiriTad normas, romelic aris konstituciuri Rirebulebebis 
ganmsazRvreli savaldebulo xasiaTis gadawyvetileba da vrceldeba ojaxisa 
da qorwinebis mTlian sferosTan dakavSirebul kerZo da sajaro samarTalze.

germaniis ZiriTadi kanonis me-6 muxlis pirveli punqti, Tavisi formu-
lirebis mixedviT, saxelmwifosagan moiTxovs ojaxisa da qorwinebis dacvas. 
ukve amgvari farTo formulireba erTmniSvnelovnad miuTiTebs misi, ro-
gorc ojaxsa da qorwinebasTan dakavSirebuli samarTlis ZiriTadi normis 
statusze. mxolod amgvari Secnoba da ganmarteba Seesabameba socialuri 
samarTlebrivi saxelmwifos mTavar princips da amarTlebs aRniSnuli normis 
ganTavsebas konstituciis ZiriTad uflebaTa nawilSi...

Á saSemosavlo gadasaxadis Sesaxeb~ 1951 wlis kanonis 26-e muxlis kons-
tituciuri SefasebisaTvis ganmsazRvrelia germaniis ZiriTadi kanonis me-6 
muxlis pirveli punqtis, rogorc aqtualuri damcavi normis, moqmedeba, 
vinaidan meuRleebisaTvis erTiani saSemosavlo gadasaxadis gaTvaliswineba 
arRvevs individualuri dabegvris princips da iwvevs qorwinebaSi myofi pi-
ris diskriminacias, rac warmoadgens qorwinebaSi uxeS Carevas.
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yovelive aRniSnulidan gamomdinareobs, rom Á saSemosavlo gadasaxadis 
Sesaxeb~ 1951 wlis kanonis 26-e muxli warmoadgens qorwinebaSi myofi pirebis 
madiskriminirebel normas da amiT, qorwinebis institutis sazianod, ewinaaR-
mdegeba germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtis gadawyveti-
lebas konstituciur RirebulebebTan dakavSirebiT.

E – 47, 46

1.  individualuri seqsualuri aRzrda, pirvel rigSi, moiazreba mSoblebis bu-
nebrivi aRmzrdelobiTi uflebis farglebSi germaniis ZiriTadi kanonis me-6 
muxlis me-2 punqtis SecnobiT; Tumca, saxelmwifo misi aRmzrdelobiTi da 
saganmanaTleblo movaleobis safuZvelze (germaniis ZiriTadi kanonis me-7 
muxlis pirveli punqti) uflebamosilia, ganaxorcielos skolaSi moswavle-
Ta seqsualuri aRzrda.

2.  skolaSi seqsualuri aRzrda Ria unda iyos am sferosTan dakavSirebuli sx-
vadasxva RirebulebisaTvis; amasTan, igi unda iTvaliswinebdes mSoblebis 
bunebriv aRmzrdelobiT funqciasa da uflebas, maT religiur Tu msofl-
mxedvelobriv Sexedulebebs, ramdenadac es Sexedulebebi mniSvnelovania 
seqsualuri aRzrdis konteqstSi.

3.  zemoT aRniSnuli principebis dacvisas seqsualur aRzrdaze, rogorc gakve-
Tilze, romelic ar warmoadgens specialobasa da saskolo discipilinas, ar 
vrceldeba mSoblis Tanxmobis aucilebloba.

4. magram mSoblebs aqvT skolaSi seqsualuri aRzrdis Sinaarssa da meTodur-
didaqtikur midgomasTan dakavSirebuli informaciis drouli miRebis mo-
Txovnis ufleba.

6. sakanonmdeblo normis daTqma kanonmdebels avaldebulebs, TviTon miiRos 
gadawyvetileba skolebSi seqsualuri aRzrdis SemoRebasTan dakavSirebiT.
aRniSnuli ar moqmedebs im SemTxvevaSi, rodesac saubaria mxolod biolo-
giuri da sxva faqtebis Sesaxeb informaciis miwodebaze.

pirveli senatis 1977 wlis 21 dekembris ganCineba
- 1 BvL 1/75, 1 BvR 147/75 -

winamdebare saqmeSi wamoWrili konstituciur-samarTlebrivi sakiTxebis 
Semowmebis masStabia germaniis ZiriTadi kanonis me-6 muxlis me-2 punqtis 
pirveli winadadeba (mSoblebis aRmzrdelobiTi ufleba), germaniis ZiriTadi 
kanonis me-7 muxlis pirveli punqti (saxelmwifosaTvis gacemuli aRmzrde-
lobiTi da saganmanaTleblo davaleba) da germaniis ZiriTadi kanonis me-2 
muxlis pirveli punqti (bavSvis pirovnuli ufleba).

germaniis ZiriTadi kanonis me-6 muxlis me-2 punqti bavSvis movlasa da 
aRzrdas asaxelebs, upirveles yovlisa, Á mSoblebis bunebriv uflebad da 
maT movaleobad~, romlis ganxorcielebasac Tvalyuri unda adevnos saxel-
mwifom. mSoblebs ekisrebaT Á ufleba da movaleoba, germaniis ZiriTadi ka-
nonis me-7 muxliT gaTvaliswinebuli SemTxvevebis garda, sakuTari Sexedu-
lebebisamebr, Tavisuflad warmarTon sakuTari Svilebis movla da aRzrda. 
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mSoblebis Tavisufali gadawyvetileba imis Sesaxeb, Tu rogor moekidebian 
isini aRniSnul pasuxismgeblobas, saxelmwifos Carevebisagan daculia Ziri-
Tadi uflebiT“ (ix: BVerfGE 31, 194 [204]; aseve: BVerfGE 4, 52 [57]; 7, 320 [323]; 
24, 119 [138, 143]).

seqsualuri aRzrdis mimarT mSoblis aRmzrdelobiT uflebasTan dakavSi-
rebuli ganaTebisa da kulturis ministrTa konferenciis (KMK) rekomenda-
ciebi mkafiod gansazRvravs, rom: Á seqsualuri aRzrda, pirvel rigSi, aris 
mSoblebis funqcia~. marTlac, arsebobs safuZvliani mosazrebebi, rom indi-
vidualuri seqsualuri aRzrda, upiratesad, iyos mSobelTa prerogativa da 
miekuTvnos maT bunebriv uflebebs germaniis ZiriTadi kanonis me-6 muxlis 
me-2 punqtis gagebiT. seqsualur sakiTxebSi garkveva, umjobesia, moxdes 
ojaxis farglebSi, Sinaurul, dacul atmosferoSi...

Tu vixelmZRvanelebT zemoT aRniSnuliT, upirvelesad sakiTxavia, aqvs 
Tu ara saxelmwifos skolaSi seqsualuri aRzrdis ufleba da Tu aqvs – ra 
masStabiTa da farglebSi. ganaTebisa da kulturis ministrTa konferenciis 
rekomendaciebi amasTan dakavSirebiT ganmartavs: Á skola, masze dakisrebuli 
aRmzrdelobiTi da saganmanaTleblo movaleobis safuZvelze, valdebulia, 
monawileoba miiRos seqsualur aRzrdaSi~. saxelmwifosaTvis dakisrebuli 
aRmzrdelobiTi da saganmanaTleblo amocanis konstituciur-samarTlebriv 
safuZvels warmoadgens germaniis ZiriTadi kanonis me-7 muxlis pirveli 
punqti (ix: BVerfGE 34, 165 [181]). federaluri sakonstitucio sasamarTlos 
ganmartebis mixedviT (ix: BVerfGE 34, 165 [182]), germaniis ZiriTadi kano-
nis me-7 muxlis pirveli punqtiT gaTvaliswinebuli saxelmwifos saskolo 
zedamxedveloba moicavs skolebis organizebas im mizniT, rom SemuSavdes 
da Camoyalibdes iseTi saskolo sistema, romelic yvela axalgazrda moqa-
laqisaTvis, maTi SesaZleblobebidan gamomdinare, uzrunvelyofs dRevan-
deli sazogadoebrivi cxovrebis Sesabamisi ganaTlebis miRebis saSualebas. 
aq saxelmwifos funqciebSi moiazreba ara mxolod skolis organizaciuli 
mowyoba, aramed aseve _ ganaTlebis programebisa da miznebis Sinaarsobrivi 
gansazRvra. aqedan gamomdinare, skolaSi saxelmwifos mSoblebisagan damou-
kideblad SeuZlia sakuTari aRmzrdelobiTi miznebis gansazRvra-ganxorcie-
leba. skolisaTvis dakisrebuli movaleoba bavSvebis aRzrda-ganaTlebasTan 
dakavSirebiT mSoblis aRmzrdelobiTi uflebis Tanasworia. arc erT maTgans 
ar eniWeba absoluturi prioriteti meoris mimarT. samarTlebriv litera-
turaSi warmodgenili erT_erTi mosazrebisagan gansxvavebiT, skolis aRmzr-
delobiTi da saganmanaTleblo funqcia ar Semoifargleba mxolod codnis 
gadacemiT. saxelmwifos aRniSnuli funqcia, romelic gansazRvrulia ger-
maniis ZiriTadi kanonis me-7 muxlis pirveli punqtiT, aseve gulisxmobs Ti-
Toeuli bavSvis sazogadoebis srulyofil, pasuxismgeblobiT aRsavse wevrad 
Camoyalibebas. aqedan gamomdinare, skolis funqciebi moicavs aRmzrdelobiT 
sferosac. marTalia, rogorc zemoT aRiniSna, bevri ram metyvelebs imaze, 
rom bavSvis individualuri seqsualuri aRzrda unda ganxorcieldes ojaxur 
atmosferoSi, magram, meore mxriv, gaTvaliswinebuli unda iyos isic, rom 
seqsualuri cxovreba moicavs mravalnair sazogadoebriv komponents. seq-
sualuri qceva aris zogadi, sazogadoebrivi da socialuri qcevis erT-erTi 
Semadgeneli nawili. aRniSnulidan gamomdinare, saxelmwifos ver aekrZale-
ba, axalgazrda adamianis seqsualuri aRzrda miiCnios misi aRzrdis arsebiT 
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nawilad. aqve moiazreba aseve bavSvebis gafrTxileba da dacva seqsualuri 
safrTxeebisagan.

yovelive aRniSnulidan gamomdinare, ar arsebobs raime konstituciu-
ri mosazreba imis sawinaaRmdegod, rom saxelmwifom adamianis sqesobriv 
urTierTobebTan dakavSirebuli sakiTxebi gaiTvaliswinos saskolo pro-
gramaSi...

skolaSi ganxorcielebuli seqsualuri aRzrda exeba aseve germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebul bavSvis 
uflebebs. 

germaniis ZiriTadi kanoni intimur da seqsualur sferos moiazrebs ada-
mianis pirad cxovrebad da masze avrcelebs me-2 muxlis pirveli punqti-
Ta da pirveli muxlis pirveli punqtiT gaTvaliswinebul konstituciur-
samarTlebriv dacvas. ZiriTadi kanonis aRniSnuli normebi adamians aniWebs 
uflebas, TviTon gansazRvros Tavisi damokidebuleba sqesobriv sakiTxebTan 
dakavSirebiT. maSasadame, igi TviTon gansazRvravs sakuTar damokidebule-
bas sqesobrivi kavSiris mimarT da aseve, Tu ra farglebSi da ra miznebiT 
aris misTvis misaRebi zegavlenis moxdena mis Sexedulebebsa da damokide-
bulebaze. xolo Tu damokidebuleba sqesobrivi sakiTxebis mimarT daculia 
konstituciiT, maSin germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti-
dan da pirveli muxlis pirveli punqtidan gamomdinare uflebiT aseve unda 
sargeblobdes TiToeuli mozardi. skolaSi ganxorcielebuli seqsualuri 
aRzrda, misi formidan gamomdinare, SesaZloa, Seexos mozardis intimur sfe-
ros. mozardi ar aris mxolod mSoblebisa da saxelmwifos aRzrdis obieqti, 
igi Tavidanve da asakis matebasTan erTad sul ufro metad xdeba germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pirveli muxlis pirveli 
punqtiT daculi damoukidebeli pirovneba. gamocdileba gviCvenebs, rom gan-
sakuTrebiT mozardebSi aris SesaZlebeli, arasworma pedagogiurma midgomam 
sqesobrivi da seqsualuri sakiTxebis sferoSi gamoiwvios darRvevebi, mZime 
Seferxebebi da paTologiebi maTi ganviTarebis mxriv.

yovelive aRniSnulidan gamomdinareobs, rom skolaSi seqsualuri aRzr-
dis miRebis sakiTxi aris germaniis ZiriTadi kanonis me-6 muxlis me-2 punqtiT 
gaTvaliswinebuli mSoblebis aRmzrdelobiT uflebas, me-2 muxlis pirveli 
punqtiTa da pirveli muxlis pirveli punqtiT garantirebul bavSvis piro-
vnul uflebasa da me-7 muxlis pirveli punqtiT gansazRvrul saxelmwifos 
aRmzrdelobiT da saganmanaTleblo amocanas Soris arsebuli winaaRmdego-
bis sagani...

zemoT aRniSnuli winaaRmdegobis safuZvelze warmoqmnili koliziebis 
samarTlebriv Sefasebas safuZvlad unda daedos is garemoeba, rom, zogadad, 
seqsualuri aRzrda ufro metad aris mSoblebis, vidre _ saskolo seqtoris 
prerogativa...

germaniis federalurma sakonstitucio sasamarTlom Tavisi praqtikis 
farglebSi sami gadawyvetilebis mimarT ganixila kanonismieri mowesrigebis 
sakiTxi skolasTan dakavSirebiT (ix: BVerfGE 34, 165 [192]; BVerfGE 41, 251 
[259]; BVerfGE 45, 400 [417]), sadac igi ganmartavs:

samarTlebrivi saxelmwifosa da demokratiis principebi avaldebulebs ka-
nonmdebels, rom man TviTon miiRos saskolo sistemasTan dakavSirebuli ar-
sebiTi gadawyvetilebebi da ar miandos am gadawyvetilebebis miRebis ufle-
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bamosileba skolis administracias. aRniSnuli gansakuTrebiT moqmedebs Zi-
riTadi uflebebis ganxorcielebis sferoSi...

zemoT warmodgenili samarTlebrivi mosazrebis mniSvnelovan winsvlad 
miiCneva is garemoeba, rom sakanonmdeblo normis daTqma swydeba moZvelebul 
formulebs (Tavisuflebasa da sakuTrebis uflebaSi Careva) da, demokratiu-
li da samarTlebrivi saxelmwifos principis Sesabamisi funqciidan gamomdi-
nare, eyrdnoba axal fundaments, risi meSveobiTac SesaZlebelia am samarT-
lebrivi institutis masStabisa da farglebis axali gansazRvra ...

skolis SemTxvevaSic arsebiTi mniSvneloba eniWeba kavSirs ZiriTad ufle-
bebTan. zRvari saxelmwifos aRmzrdelobiT amocanas (germaniis ZiriTadi ka-
nonis me-7 muxlis pirveli punqti), mSobelTa uflebasa (germaniis ZiriTadi 
kanonis me-6 muxlis me-2 punqti) da bavSvis pirovnul uflebebs (germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqti da pirveli muxlis pirveli 
punqti) Soris xSirad ar aris mkafio da, Sesabamisad, rTulad dasadgenia. 
Tumca, maT moniSvnasa da dadgenas arsebiTi mniSvneloba aqvs aRniSnul Zi-
riTad uflebaTa ganxorcielebisaTvis. Sesabamisad, am funqciis Sesruleba 
kanonmdeblis amocanaa.

Tumca, zemoT aRniSnuli ar niSnavs imas, rom konstitucia moiTxovs seq-
sualuri aRzrdis yvela niuansis formaluri kanoniT mowesrigebas, rogorc 
es hamburgis direqtivebis SemTxvevaSia mocemuli (ix: BVerfGE 41, 251 83 [265]). 
pirvel rigSi, saubaria parlamentis mier skolis aRmzrdelobiTi funqciis 
saTanadod gansazRvrasa da aRweraze. saWiroa sifrTxile savaldebulo miz-
nebis gansazRvrisa da am miznebidan gamomdinare, gakveTilis organizeba-
CatarebasTan dakavSirebuli miTiTebebis kanonSi dafiqsirebisas. amgvari 
ganmsazRvreli xasiaTis debulebebi yovelTvis unda gadamowmdes im kuTxiT, 
rCeba Tu ara pedagogiuri TavisuflebisaTvis sakmarisi samoqmedo sfero, 
aqvs Tu ara pedagogs is Tavisufali asparezi, romelic esaWiroeba mas Tavi-
si pedagogiuri saqmianobis saTanadod _ pasuxismgeblobiT SesrulebisaTvis. 
aqedan gamomdinare, kanonismieri daTqma ar vrceldeba swavlisa da swavlebis 
meTodebis calkeuli sakiTxis detalur mowesrigebaze. aseTi detalebi arc 
eqvemdebareba normatiul mowesrigebas, vinaidan am kuTxiT SesaZlebeli unda 
iyos gakveTilis Á morgeba~ calkeul situaciasa da konkretul garemoebaze.

E – 105, 313

2. konstituciur-samarTlebrivad saeWvo ar aris iseTi SemTxvevebi, rodesac 
germaniis federaluri mTavroba an bundestagi erT materias gadaanawile-
bs ramdenime kanonze imis gamosaricxad, rom bundesratma ar CaSalos iseTi 
normebis gamocema, romelTa miRebazec ar vrceldeba misi Tanxmobis auci-
lebloba.

3. erTi sqesis warmomadgenelTaTvis registrirebuli cxovrebiseuli part-
niorobis samarTlebrivi institutis SemoReba ar ewinaaRmdegeba germaniis 
ZiriTadi kanonis me-6 muxlis pirvel punqts. germaniis ZiriTadi kano-
nis me-6 muxlis pirveli punqtiT qorwinebis institutis gansakuTrebuli 
dacva xels ar uSlis kanonmdebels, gaiTvaliswinos erTi sqesis warmomad-
genel wyvilTaTvis iseTi uflebebi da movaleobebi, romlebic msgavsia an 
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miaxloebulia qorwinebasTan. qorwinebis instituts ar emuqreba SezRudvi-
sa da Seviwroebis safrTxe iseTi institutis SemoRebiT, romelic morgebu-
lia im adamianebze, visac ar SeuZliaT daqorwineba. 

4.  germaniis ZiriTadi kanonis me-3 muxlis pirvel punqts ar ewinaaRmdegeba is 
garemoeba, rom sxvadasxva sqesis warmomadgeneli wyvilebisaTvis, romlebic 
ar imyofebian qorwinebaSi, ar aris xelmisawvdomi registrirebuli cxovre-
biseuli partniorobis samarTlebrivi instituti.

pirveli senatis 2002 wlis 17 ivlisis gadawyvetileba
- BvF 1/01, 1 BvF 2/01 -
sarezolucio nawili:

2001 wlis 16 Tebervlis kanoni Á msgavsi sqesis warmomadgenelTa Tanacxo-
vrebis diskriminaciis aRmofxvris: cxovrebiseuli partniorobis Sesaxeb~ 
(germaniis federaluri sakanonmdeblo macne, I gv. 266) 2001 wlis 11 dekembris 
redaqciiT (germaniis federaluri sakanonmdeblo macne, I gv. 3513) Seesabame-
ba germaniis ZiriTad kanons.

safuZvlebi:
a

wardginebebi normaTkontrolis Taobaze exeba Á msgavsi sqesis warmomad-
genelTa Tanacxovrebis diskriminaciis aRmofxvris: cxovrebiseuli part-
niorobis Sesaxeb~ 2001 wlis 16 Tebervlis kanonis (germaniis federaluri 
sakanonmdeblo macne, I gv. 266, ZalaSi Sevida 2001 wlis pirvel agvistos) 
Sesabamisobas germaniis ZiriTad kanonTan. 

I
kanonis mizania erTi sqesis warmomadgenel wyvilTa diskriminaciis aR-

mofxvra da maTTvis imis SesaZleblobis micema, rom TavianTi partnioroba 
moaqcion samarTlebriv CarCoSi. swored amisaTvis Seiqmna registrirebuli 
cxovrebiseuli partniorobis saojaxo-samarTlebrivi instituti, romelic, 
Tavis mxriv, iTvaliswinebs Sesabamis samarTlebriv Sedegebs...

b
wardginebebi usafuZvloa. kanoni Á msgavsi sqesis warmomadgenelTa Ta-

nacxovrebis diskriminaciis aRmofxvris: cxovrebiseuli partniorobis 
Sesaxeb~ Seesabameba germaniis ZiriTad kanons.

II
kanoni Á msgavsi sqesis warmomadgenelTa Tanacxovrebis diskriminaciis aR-

mofxvris: cxovrebiseuli partniorobis Sesaxeb~ materialuradac konsti-
tuciuria. igi Seesabameba germaniis ZiriTadi kanonis me-6 muxlis pirvel 
punqts. registrirebuli cxovrebiseuli partniorobis axali institutis Se-
moReba da misTvis Sesabamisi iuridiuli formis miniWeba ar ewinaaRmdegeba 
arc germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtiT uzrunvelyo-
fil qorwinebis uflebas da arc _ aRniSnuli muxliT normirebuli qorwi-
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nebis institutis garantias. registrirebuli cxovrebiseuli partniorobis 
instituti aseve Seesabameba germaniis ZiriTadi kanonis me-6 muxlis pirvel 
punqts, rogorc konstituciuri Rirebulebis ganmsazRvrel ZiriTad normas.

a)  germaniis ZiriTadi kanonis me-6 muxlis pirveli punqti, rogorc Ziri-
Tadi ufleba, icavs adamianis Tavisuflebas, romlis farglebSic mas SeuZlia 
iqorwinos Tavisive amorCeul partniorze (ix: BVerfGE 31, 58, [67]; 76, 1, [42]). 
qowinebis Seuferxebeli xelmisawvdomobis uflebas ar exeba kanoni Á msgavsi 
sqesis warmomadgenelTa Tanacxovrebis diskriminaciis aRmofxvris: cxovre-
biseuli partniorobis Sesaxeb~...

b) kanonmdebels registrirebuli cxovrebiseuli partniorobis SemoRebiT 
ar daurRvevia konstituciur-samarTlebrivi moTxovna qorwinebis institu-
tis gaTvaliswinebasa da dacvasTan dakavSirebiT (qorwinebis institutis ga-
rantia, ix: BVerfGE 10, 59, [66]; 31, 58, [69]; 80, 81, [92]); kanonis mowesrigebis 
sagani ar aris qorwineba.

aa) TviTon germaniis ZiriTadi kanoni ar Seicavs qorwinebis cnebis gan-
martebas, aramed mas moiazrebs adamianuri Tanacxovrebis gansakuTrebuli 
formis winapirobad. aqedan gamomdinare, konstituciuri dacvis ganxorcie-
leba moiTxovs samarTlebriv normas, romelic Camoayalibebs da gansazR-
vravs, Tu Tanacxovrebis romeli forma sargeblobs qorwinebisaTvis gaTva-
liswinebuli konstituciuri dacviT. qorwinebis formisa da Sinaarsis gansa-
zRvrisas kanonmdebels farTo, Tavisufali asparezi aqvs (ix: BVerfGE 31, 58, 
[70]; 36, 146, [162]; 81, 1, [6]). Tumca, kanonmdebelma qorwinebasTan dakavSirebu-
li sakiTxebis mowesrigebisas unda gaiTvaliswinos is ZiriTadi struqturu-
li principebi, romlebic gamomdinareobs germaniis ZiriTadi kanonis me-6 
muxlis pirveli punqtidan, ZiriTadi uflebiT garantirebuli Tavisufle-
bis daniSnulebidan da aseve _ sxva konstituciuri normebidan (ix: BVerfGE 
31, 58, [69]). qorwinebis arsi, romelic Camoyalibda da damkvidrda ZiriTadi 
kanonis meSveobiT, yvelanairi cvlilebebis miuxedavad, mdgomareobs imaSi, 
rom igi aris qalisa da mamakacis erToba xangrZlivi Tanacxovrebis mizniT, 
romelic efuZneba Tavisufal nebas, romelSic aseve monawileobs saxelmwifo 
(ix: BVerfGE 10, 59, [66]; 29, 166, [176]; 62, 323, [330]) da sadac mamakaci da qali 
erTiandebian, rogorc Tanasworuflebiani partniorebi (ix: BVerfGE 37, 217, 
[249]; 103, 89, [101]). maT Tavisuflad SeuZliaT gadawyvetilebis miReba Tavian-
Ti Tanacxovrebis organizebasTan dakavSirebiT (ix: BVerfGE 39, 169, [183]; 48, 
327, [338]; 66, 84, [94]).

bb) zemoT aRniSnuli dacva ar vrceldeba registrirebuli cxovrebiseu-
li partniorobis institutze. igi qorwinebisagan gansxvavdeba partnior-
Ta sqesiT. registrirebuli cxovrebiseuli partnioroba ar aris qorwi-
neba germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtis SecnobiT. 
igi uflebebs aniWebs erTi sqesis wyvilebs. kanonmdebeli iTvaliswinebs 
germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtisa da me-3 muxlis 
pirveli da me-3 punqtebis moTxovnebs, rodesac igi zemoT aRniSnul pirebs 
aZlevs maTi pirovnebis ukeTesi ganviTarebis SesaZleblobas da amcirebs 
maT diskriminacias.

gg) kanonmdeblis mier gamocemuli kanoni Á msgavsi sqesis warmomadgenel-
Ta Tanacxovrebis diskriminaciis aRmofxvris: cxovrebiseuli partniorobis 
Sesaxeb~ ar exeba qorwinebas, rogorc instituts, misi konstituciur-samarT-
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lebrivi struqturuli principebis kuTxiT. ar icvleba misi samarTlebrivi 
fundamenti, SenarCunebulia da ZalaSia yvela norma, romelic qorwinebas 
aniWebs samarTlebriv CarCos da iTvaliswinebs masTan dakavSirebul samarT-
lebriv Sedegebs. institutis garantiidan ar gamomdinareobs erTi sqesis 
wyvilebisaTvis samarTlebrivad msgavsi partniorobis SemoRebis akrZalva, 
vinaidan igi exeba mxolod qorwinebas.

d) germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtis daniSnuleba 
ar amoiwureba mxolod qorwinebis arsebiTi struqturis uzrunvelyofiT, 
aramed igi aris savaldebulo xasiaTis konstituciuri Rirebulebis ganmsa-
zRvreli ZiriTadi norma, romelic moiTxovs da iTvaliswinebs ojaxisa da 
qorwinebis mTlian sferosTan dakavSirebul kerZo da sajaro samarTlis 
dacvas saxelmwifos Carevebisagan (ix: BVerfGE 6, 55, [72]; 55, 114, [126]). aR-
niSnuli dacvis uzrunvelsayofad, erTi mxriv, saxelmwifos amocanaa, ar 
moimoqmedos araferi iseTi, rac zians miayenebs an sxvagvarad SezRudavs 
qorwinebas, xolo, meore mxriv, xeli Seuwyos am instituts Sesabamisi da 
adekvaturi zomebis gatarebiT (ix: BVerfGE 6, 55, [76]; 28, 104, [113]; 53, 224, 
[248]; 76, 1, [41]; 80, 81, [92]; 99, 216, [231]). kanonmdebels ar daurRvevia es 
movaleobebi.

aa) msgavsi sqesis warmomadgenelTa Tanacxovrebis diskriminaciis aR-
mofxvris: cxovrebiseuli partniorobis Sesaxeb~ kanoni arc zians ayenebs 
qorwinebas da arc sxvagvarad zRudavs mas. is gansakuTrebuli dacva, ro-
melsac qorwinebis mimarT iTvaliswinebs germaniis ZiriTadi kanonis me-6 
muxlis pirveli punqti, krZalavs qorwinebis diskriminacias Tanacxovrebis 
sxva formebTan SedarebiT (ix: BVerfGE 6, 55, [76]; 13, 290, [298]; 28, 324, [356]; 
67, 186, [195]; 87, 234, [256]; 99, 216, [232]).

(1) aseTi diskriminacia ki ar xorcieldeba imiT, rom Á msgavsi sqesis warmo-
madgenelTa Tanacxovrebis diskriminaciis aRmofxvris: cxovre biseuli part-
niorobis Sesaxeb~ kanoni erTi sqesis wyvilebs aZlevs SesaZleblobas, icxo-
vron registrirebuli cxovrebiseuli partnio robis farglebSi, sadac maTi 
ufleba-movaleobebi msgavsia qorwinebis farglebSi gansazRvruli ufleba-
movaleobebisa.

Tumca, kanonmdebelma registrirebuli cxovrebiseuli partniorobis axa-
li institutis samarTlebrivi Sedegebi faqtobrivad gadmoiwera qorwinebis-
Tvis gaTvaliswinebuli debulebebidan, magram amiT ar xorcieldeba qorwi-
nebaSi myofi meuRleebis diskriminacia. qorwinebis instituts ar emuqreba 
SezRudvisa da Seviwroebis safrTxe iseTi institutis SemoRebiT, romelic 
morgebulia im adamianebze, visac ar SeuZliaT qorwineba...

bb) kanonmdebels registrirebuli cxovrebiseuli partniorobis SemoRe-
biT arc qorwinebis xelSewyobis movaleoba daurRvevia. kanoni qorwinebas 
ar uzRudavs aqamde arsebul xelSewyobas, aramed igi mxolod samarTlebriv 
dacvas uqvemdebarebs Tanacxovrebis sxva formas da masTan mimarTebiT iTva-
liswinebs ufleba-movaleobebs.

gg) germaniis ZiriTadi kanonis me-6 muxlis pirveli punqtiT gaTva liswi-
nebuli qorwinebis konstituciuri dacva kanonmdebels ar ukrZalavs, mia-
niWos qorwinebas privilegia Tanacxovrebis sxva formebTan SedarebiT (ix: 
BVerfGE 6, 55, [76]). Tumca, Tanacxovrebis sxva formebTan SedarebiT qorwine-
bis xelSewyobis movaleobis Sesrulebis farglebSi misi privilegirebis da-
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saSvebobidan ar gamomdinareobs, rom germaniis ZiriTadi kanonis me-6 muxlis 
pirveli punqti moicavs moTxovnas Tanacxovrebis sxva formebis diskrimina-
ciasTan dakavSirebiT. aRniSnuli ver gaiTvaliswina mosamarTle haasma Tavis 
gansxvavebul azrSi, sadac igi qorwinebis xelSewyobis movaleobas imavdrou-
lad miiCnevs Tanacxovrebis sxva formebis diskriminaciis moTxovnad. ger-
maniis ZiriTadi kanonis me-6 muxlis pirveli punqti qorwinebas privilegias 
aniWebs mxolod misTvis gaTvaliswinebuli konstituciuri dacviT da aval-
debulebs kanonmdebels, saTanado zomebis gatarebiT xeli Seuwyos mas. Tum-
ca, aqedan ar gamomdinareobs Tanacxovrebis sxva formebis diskriminaciis 
moTxovna ...

germaniis ZiriTadi kanonis me-7 muxlTan dakavSirebiT:

E – 52, 223

1. germaniis ZiriTadi kanonis me-7 muxlis pirveli punqtiT uzrun velyofili 
skolis suverenitetis safuZvelze religiur skolebSi moswavleebs Seu-
ZliaT TviTon gadawyviton, dauSvan Tu ara religiis gakveTilis garda neba-
yoflobiTi locvis ritualis Catareba. 

2. saskolo locvis rituali arc im SemTxvevaSi ewinaaRmdegeba konstitucias, 
rodesac erTi moswavle an misi mSoblebi ewinaaRmdegebian mis Catarebas; 
maTi ZiriTadi ufleba rwmenis negatiur Tavisuflebaze ar irRveva, Tu maT 
SeuZliaT Tavisuflad da yovelgvari iZulebis gareSe miiRon gadawyvetile-
ba locvaSi monawileobisa Tu armonawileobis Taobaze.

3.  rodesac moswavles, calkeuli SemTxvevis konkretuli garemoebebidan ga-
momdinare, ar SeuZlia uari Tqvas locvaSi monawileobaze, gamonaklisis 
saxiT ar aris daculi tolerantobis principis winapiroba, kerZod _ neba-
yoflobiToba.

pirveli senatis 1979 wlis 16 oqtombris ganCineba
- 1 BvR 647/70 da 7/74 -

erT samarTalwarmoebad gaerTianebuli konstituciuri sarCelebi exeba 
sajaro skolaSi saskolo locvis ritualis dasaSvebobis sakiTxs, rasac ewi-
naaRmdegebian erTi moswavlis mSoblebi.

I
1. aRniSnulis safuZvelze wamoWrili konstituciur-samarTlebrivi saki-

Txebis Semowmebis masStabia, pirvel rigSi, germaniis ZiriTadi kanonis me-6 
muxlis me-2 punqtisFpirveli winadadeba (mSoblebis aRmzrdelobiTi ufle-
ba), germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebi (rwmeni-
sa da religiuri cxovrebis Tavisufleba) da aseve germaniis ZiriTadi kanonis 
me-7 muxlis pirveli punqti (saxelmwifosaTvis dakisrebuli aRmzrdelobiTi 
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da saganmanaTleblo funqcia). germaniis ZiriTadi kanonis me-6 muxlis me-2 
punqtis pirveli winadadeba mSoblebs aniWebs uflebas da movaleobas, ger-
maniis ZiriTadi kanonis me-7 muxliT gaTvaliswinebuli SemTxvevebis garda, 
sakuTari Sexedulebebisamebr, Tavisuflad warmarTon TavianTi Svilebis mo-
vla da aRzrda, rasTan dakavSirebiTac mSoblebi sargebloben privilegiiT 
sxva aRmzrdelobiT subieqtebTan SedarebiT (ix: BVerfGE 24, 119 [138, 143]; 47, 
46 [69]). aq aseve moiazreba mSoblebis ufleba Svilebis religiur aRzrdasTan 
dakavSirebiT (ix: BVerfGE 41, 29 [44]).

germaniis ZiriTadi kanonis me-4 muxlis pirveli da me-2 punqtebi moicavs 
mSoblebis uflebas, miawodon TavianT Svilebs maT mier sworad miCneuli 
religiuri Tu msoflmxedvelobrivi Sexedulebebi (ix: BVerfGE 41, 29 [47]).

meore mxriv, germaniis ZiriTadi kanonis me-7 muxlis pirveli punqti 
saskolo aRzrdasTan dakavSirebiT saxelmwifosaTvis iTvaliswinebs aR-
mzrdelobis konstituciur-samarTlebriv valdebulebas (ix: BVerfGE 34, 
165 [181]). saxelmwifos aRniSnuli funqcia, romelic warmoadgens landebis 
prerogativas (ix: BVerfGE 6, 309 [355]), moicavs ara mxolod skolis orga-
nizebas, aramed aseve _ ganaTlebis programisa da miznebis Sinaarsobriv 
gansazRvras. aqedan gamomdinare, saxelmwifos skolaSi, mSoblebisagan da-
moukideblad, SeuZlia, ganaxorcielos sakuTari aRmzrdelobiTi miznebi 
(ix: BVerfGE 34, 165 [182]; 47, 46 [71]). saxelmwifos aRmzrdelobiTi funq-
cia mSobelTa aRmzrdelobiTi uflebis Tanasworia da damoukidebelia mis-
gan; arc erT maTgans ar eniWeba absoluturi privilegia meoris mimarT (ix: 
BVerfGE 41, 29 [44]; 47, 46 [72]).

2. saskolo locvis ritualis sakiTxi Tu problema, upirveles yovlisa, 
unda Sefasdes ufro farTo TvalTaxedviT, kerZod: Tu saerTod, ramdenad 
aris daSvebuli sajaro savaldebulo skolebSi religiuri konteqstis arse-
boba da aris Tu ara valdebuli saxelmwifo, germaniis ZiriTadi kanonis me-7 
muxlis me-3 punqtiT gaTvaliswinebuli SemTxvevebis garda, sadac erTmniS-
vnelovnad da gamokveTilad aris garantirebuli religiis gakveTili, gamo-
ricxos religiuri da msoflmxedvelobrivi mosazrebebi da mimarTulebebi 
arareligiuri skolebis organizebisas.

aRniSnuli sakiTxi federalurma sakonstitucio sasamarTlom ganixila 
1975 wlis 17 dekembris ganCinebaTa farglebSi badenisa (ix: BVerfGE 41, 29 
[44]) da bavariis skolebTan dakavSirebiT (ix: BVerfGE 41, 65 [77]).

sasamarTlo miiCnevs, rom ar aris akrZaluli qristianuli konteqstis 
gaTvaliswineba sajaro skolebis organizebisas, miuxedavad imisa, rom bavS-
vebis kanonier aRmzrdelTa umciresobas, romelic gverds ver auvlis aseT 
skolas, SesaZloa, ar surdes TavianTi Svilebis religiuri aRzrda. magram 
skola ar unda Camoyalibdes misionerul dawesebulebad da igi ar SeiZleba 
savaldebulo formiT avrcelebdes qristianuli religiis arssa da Sexedu-
lebebs. skola Ria unda iyos aseve sxva religiuri da msoflmxedvelobrivi 
Sexedulebebisa da RirebulebebisaTvis. aseTi skolis aRmzrdelobiTi miza-
ni, religiis gakveTilis farglebs gareT (romelze daswrebac ar SeiZleba 
iZulebiT), ar SeiZleba iyos fiqsirebuli qristianobaze. Cveulebriv gakve-
Tilebze qristianobasTan dakavSirebuli sakiTxebis ganxilvis dasaSveboba, 
pirvel rigSi, moicavs ara qristianobis, rogorc religiuri WeSmaritebis, 
aramed rogorc kulturuli da saganmanaTleblo fenomenisa da faqtoris 
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aRiarebas, ise, rogorc es aRiarebuli da damkvidrebulia dasavleT evropis 
istoriaSi. aq aseve moiazreba sxvagvarad moazrovne adamianTa mimarT tole-
rantobis principi ...

3. rogorc zemoT aRiniSna, federaluri sakonstitucio sasamarTlos 
principebis dacvis SemTxvevaSi ar aris dauSvebeli sajaro savaldebulo 
skolebSi religiuri mimarTebebis gaTvaliswineba, xolo rac Seexeba sasko-
lo locvas, igi konstituciur-samarTlebrivi TvalsazrisiT misaRebia im Se-
mTxvevaSi, rodesac misi ganxorcieleba ar scdeba germaniis ZiriTadi kanonis 
me-7 muxlis pirveli punqtiT gaTvaliswinebul da skolebis organizebasTan 
dakavSirebiT landebisaTvis (federaluri erTeulebisaTvis) mikuTvnebul 
farglebs da amasTan, ar ewinaaRmdegeba konstituciis sxva principebs, gansa-
kuTrebiT ki — dainteresebul pirTa germaniis ZiriTadi kanonis me-4 muxliT 
gaTvaliswinebul ZiriTad uflebebs...

a) iseTi saskolo locva, romelic aris winare konstituciuri sarCelebis 
davis sagani, warmoadgens qristianul religiur fundamentze dafuZnebul 
ekumenistur mimarTvas RmerTisadmi.

saskolo locva, rogorc aRmsareblobis gamoxatvis aqti, romelic tar-
deba religiis gakveTilis farglebs gareT, ar aris zogadi saskolo progra-
mis nawili. igi ar warmoadgens arc saskolo disciplinas da arc moswavlee-
bisaTvis codnis miwodebas, magram mis farglebSi aseve gamoricxulia sko-
lis mxridan moswavleebze raime zegavlenis moxdenis mcdeloba, aq saubaria 
maswavleblisa da moswavleebis mier erToblivad ganxorcielebul religiur 
qmedebaze. amiT saskolo locva ar moiazreba qristianobis kulturuli da 
saganmanaTleblo Rirebulebebis gavrceleba-miwodebad, romelsac federa-
luri sakonstitucio sasamarTlo dasaSvebad miiCnevs qristianul skolebSi 
zogadi gakveTilis farglebSi (ix: BVerfGE 41, 29 [52]). Tumca, aseTi skole-
bis dasaSvebobidan avtomaturad ar gamomdinareobs aseve saskolo locvis 
konstituciur-samarTlebrivi dasaSvebobac.

b) rogorc zemoT aRiniSna, saskolo locva ar aris savaldebulo disci-
plinaTa anu saskolo programis nawili. misi Catareba, germaniis ZiriTadi 
kanonis me-4 muxlis pirveli da me-2 punqtebis, 140-e muxlisa da vaimaris 
konstituciis 136-e muxlis me-4 punqtis mixedviT, unda iyos absoluturad 
nebayoflobiTi. es vrceldeba ara mxolod moswavleebze, aramed _ yvela im 
klasis pedagogzec, sadac tardeba saskolo locva (aRniSnulTan dakavSire-
biT ix.: germaniis ZiriTadi kanonis me-7 muxlis me-3 punqtis me-3 winadadeba).

...
miuxedavad imisa, rom saskolo locva ar aris skolis savaldebulo pro-

gramisa da disciplinebis nawili, igi yvela zemoT dasaxelebuli formiT 
rCeba saxelmwifos mowesrigebas daqvemdebarebul saskolo RonisZiebad. aR-
niSnuli gansakuTrebiT moqmedebs im SemTxvevaSi, rodesac saskolo locva 
maswavleblis iniciativiT tardeba gakveTilis dros.

g) rodesac saxelmwifo zemoT aRniSnuli SecnobiT saskolo locvas, ro-
gorc religiur savarjiSosa da erT-erT „saskolo RonisZiebas“ uSvebs re-
ligiis gakveTilis farglebs gareT, amiT igi xels uwyobs qristianuli Sexe-
dulebebis da, Sesabamisad, iseTi religiuri elementis gavrcelebas skolaSi, 
romelic scdeba qristianobis kulturuli da saganmanaTleblo faqtoris 
aRiarebidan gamomdinare religiur mimarTebebs (ix: BVerfGE 41, 29 [52]). Ta-
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visi ekumenisturi formiT locva gamoxatavs iseT religiur WeSmaritebas, 
romlis arsia is, rom RmerTi locvisas warmoTqmuls miugebs adamians. Tum-
ca, am religiuri elementis daSveba savaldebulo skolaSi, monawileobis 
nebayoflobis dacviT, kvlav rCeba landebis SemoqmedebiT TavisuflebaSi, 
romelic landebs, rogorc saskolo suverenitetis matareblebs, miniWebu-
li aqvT ZiriTadi kanonis me-7 muxlis pirveli punqtiT. es asea maSinac ki, 
rodesac sxvagvarad moazrovneTa ZiriTadi ufleba, ZiriTadi kanonis me-4 
muxlis mixedviT, Sesatyvisobis uzrunvelsayofad SefasebaSi aris moqceuli. 

germaniis ZiriTadi kanonis me-4 muxli iTvaliswinebs ara mxolod rwmenis 
Tavisuflebas, aramed aseve _ am rwmenis sajaro aRiarebasa da gamoxatvas (ix: 
BVerfGE 32, 98 [106]; 33, 23 [28]; 41, 29 [49]); germaniis ZiriTadi kanonis me-4 
muxlis pirveli da me-2 punqtebi uzrunvelyofs aqtiuri religiuri moqme-
debis sivrces.

Tu saxelmwifo sajaro skolebSi dauSvebs saskolo locvas, igi amiT axor-
cielebs misTvis germaniis ZiriTadi kanonis me-7 muxlis pirveli punqtiT da-
kisrebul saskolo sistemis organizebis funqcias imgvarad, rom moswavlee-
bs, romlebsac aqvT amis survili, SeuZliaT, Tumca uflisadmi mimarTvis zo-
gadi da ekumenisturi SezRuduli formiT, magram mainc gamoxaton TavianTi 
religiuri Sexedulebebi da rwmena...

saskolo locvis daSvebiT ganxorcielebul am e.w. religiis pozitiur Ta-
visuflebas saxelmwifom Tavidanve unda gauTanabros im danarCeni moswavlee-
bisa da mSoblebis religiis e.w. negatiuri Tavisufleba, romlebic uars am-
boben saskolo locvaze. aseT SemTxvevebSi aRniSnuli gaTanabreba miiRweva 
saskolo locvaSi moswavleTa da maswavlebelTa monawileobis nebayoflobi-
Tobis garantiiT ...

II
Tu zemoT aRniSnuli ganmartebebisa da mosazrebebis mixedviT, ar arseb-

obs saskolo locvis sawinaaRmdego konstituciur-samarTlebrivi mosazre-
bebi, SesaZloa SemTxveva, rodesac moswavle an misi mSoblebi ewinaaRmdege-
bian skolaSi locvis ritualis Sesrulebas, sxvagvarad Sefasdes.

1. hesenis landis umaRlesi sasamarTlo miiCnevs, rom erTi moswavlis wi-
naaRmdegobis SemTxvevaSic ki ar unda iqnes daSvebuli saskolo locva, raTa 
ar moxdes moswavlis iZuleba, locvaSi monawileobaze uaris TqmiT sajarod 
gamoxatos da gamoaaSkaraos Tavisi religiuri Tu msoflmxedvelobrivi Sexe-
dulebebiT ganpirobebuli uaryofa am religiis mimarT. dumilis uflebis 
amgvari ganvrcoba, romlis mixedviTac igi irRveva ara mxolod maSin, ro-
desac xdeba piris iZuleba, gamoxatos Tavisi azri da Sexeduleba, aramed im 
SemTxvevaSic ki, rodesac igi gamoxatavs Tavis dadebiT an uaryofiT damoki-
debulebas sxva pirTa religiur qmedebebTan dakavSirebiT, ar moiazreba da 
ar aris daculi religiis negatiuri Tavisuflebis ZiriTadi uflebiT...

3. gansxvavebuli azris mqone moswavlis an misi kanonieri aRmzrdelis pro-
testi mxolod im SemTxvevaSi gamoiwvevda saskolo locvis akrZalvas, ro-
desac ar iqneboda uzrunvelyofili am moswavlis ufleba, saskolo locvaSi 
monawileobis Taobaze Tavisuflad da yovelgvari iZulebis gareSe mieRo 
gadawyvetileba. rogorc wesi, skolebSi daculi da uzrunvelyofilia aR-
niSnuli ufleba.
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a) arsebobs locvaSi monawileobaze uaris Tqmis Semdegi SesaZleblobebi: 
moswavles SeuZlia, ar Sevides saklaso oTaxSi locvis dros; mas SeuZlia, 
locvis dasrulebis Semdeg Sevides oTaxSi an mis dawyebamde datovos igi; 
magram mas aseve SeuZlia, darCes locvis dros oTaxSi da ar warmoTqvas igi; 
amasTan, moswavle, sxvebisagan gansxvavebiT, SesaZloa ijdes.

b) aucilebelia imis aRiareba, rom locvaSi monawileobaze uaris Tqmis 
zemoT aRniSnul SemTxvevebSi moswavlis saqcieli gamorCeuli da xazgas-
mulia skolaSi locvis ritualis Catarebisas. es ki gansakuTrebiT mZafr-
deba, rodesac klasSi mxolod erTi gansxvavebuli azris mqone moswavlea: 
igi am SemTxvevaSi yvela misi Tanaklaselisagan gansxvavebulad iqceva. misi 
qmedebis gamorCeuloba da xazgasmuloba mxolod im SemTxvevaSia mZime da 
saziano moswavlisaTvis, rodesac es Zalauneburad iwvevs mis izolaciasa 
da gariyvas moswavleTa wridan da mis diskriminacias.

4. Tumca, iTvleba, rom, rogorc wesi, umTavresad locvaSi monawi-
leobaze uaris Tqma ar iwvevs moswavlis gamoyofasa da izolacias da-
narCeni moswavleebisagan. saskolo locvis Catarebis pirobebis, aseve 
maswavleblis Sesabamisi amocanebisa da skolebSi realurad arsebuli 
situaciis Sefasebis safuZvelze miiCneva, rom umTavresad ar aris sava-
raudo da mosalodneli moswavlis diskriminacia locvaSi monawileobaze 
uaris Tqmis gamo.

germaniis ZiriTadi kanonis me-8 muxlTan dakavSirebiT:

E – 69, 315

1.  moqalaqis ufleba, Sekrebis Tavisuflebis uflebis ganxorcielebis 
saSualebiT monawileobdes politikuri azrisa da nebis Camoyalibebis 
procesSi, warmoadgens demokratiuli Tanacxovrebisa da demokratiu-
li sazogadoebisaTvis aucilebel elements. Tavisuflebis uflebis es 
fundamenturi mniSvneloba kanonmdebelma unda gaiTvaliswinos Ziri-
Tad uflebaTa SemzRudveli normebis gamocemisas, xolo sasamarTloeb-
ma da administraciulma organoebma – am normebis ganmartebisas da ga-
moyenebisas.

2. moqalaqeTa Sekrebis Sesaxeb germaniis kanonis norma Ria cis qveS dagegmil 
RonisZiebaTa winaswari registraciis valdebulebisa da maTi daSlis an akr-
Zalvis winapirobebis Sesaxeb (me-14 da me-15 muxlebi) im SemTxvevaSi akmayo-
filebs konstituciur-samarTlebriv moTxovnebs, Tu maTi ganmartebisas da 
gamoyenebisas gaiTvaliswineben, rom:

a)  spontanur demonstraciebze ar vrceldeba registraciis valdebuleba da, 
Sesabamisad, misi gauTvaliswinebloba ar warmoSobs Sekrebis daSlis an akr-
Zalvis uflebamosilebas;

b) Sekrebis daSla an akrZalva dasaSvebia mxolod sxva Tanaswori samarTle-
brivi sikeTeebis dasacavad, rodesac am sikeTeebs emuqreba uSualo safrTxe; 
amasTan, aseve mkacrad unda iyos daculi Tanazomierebis principi.
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3.  saxelmwifo administraciuli organoebi valdebulni arian, ixelmZR-
vanelon mSvidobianad Catarebuli demonstraciebis magaliTiTa da ga-
mocdilebiT, gamoavlinon keTilganwyoba Sekrebebis mimarT da saTanado 
safuZvlis gareSe ar gadauxvion aprobirebul gamocdilebas. rac ufro di-
dia Sekrebis organizatorebis mzaoba, Sesabamisi RonisZiebebi gaataron, miT 
ufro maRalia barieri, am RonisZiebebSi Caerion saxelmwifo administra-
ciuli organoebi, sajaro wesrigisaTvis safrTxis Seqmnis Tavidan acilebis 
mizniT.

4. Tu ar aris mosalodneli, rom demonstracia miiRebs aramSvidobian formasa 
da ganviTarebas an organizatorebi da maTi Tanamoazreebi miznad isaxaven mis 
aseT ganviTarebas an, sul mcire, emxrobian mainc mas, maSin demonstraciis 
TiToeuli mSvidobiani monawilis mimarT daculia Sekrebis konstituciu-
rad garantirebuli Tavisufleba im SemTxvevaSic, rodesac mosalodnelia, 
rom calkeulma pirebma an umciresobam mSvidobiani gzidan gadauxvios. aseT 
SemTxvevaSi mTliani demonstraciis akrZalva prevenciuli mizniT dakavSi-
rebulia rogorc safrTxis prognozirebisa da gaTvlis, aseve _ gonivrulad 
gamosayenebeli yvela im saSualebis amowurvis mkacr savaldebulo winapi-
robebTan, romlebic SesaZlebels gaxdida, rom mSvidobian demonstrantebs 
TavianTi ZiriTadi ufleba ganexorcielebinaT.

5. administraciuli sasamarTloebi valdebulni arian, jer kidev droebiT 
samarTlebriv dacvasTan dakavSirebul samarTalwarmoebebSic intensiuri 
Semowmebis gziT gaiTvaliswinon is garemoeba, rom demonstraciis akrZalvis 
dauyovnebeli aRsruleba, rogorc wesi, iwvevs ZiriTadi uflebis ganxor-
cielebis saboloo Seferxebas.

pirveli senatis 1985 wlis 14 maisis ganCineba
- 1 BvR 233, 341/81 -

safuZvlebi:
 a

konstituciuri sarCelebi Seexeba brokdorfSi atomuri eleqtrosadguris 
ganTavsebis winaaRmdeg dagegmili demonstraciebis akrZalvas. saCivrebis Ziri-
Tadi sagania demonstraciaTa generaluri akrZalvis umaRlesi administraciu-
li sasamarTlos mier dadasturebuli dauyovnebeli aRsruleba, romelic Sesa-
bamisad uflebamosilma landratma prevenciulad gamosca gankargulebis saxiT.

demonstraciis Tavisuflebis uzrunvelyofisaTvis konstituciur 
safuZvlad, azris gamoxatvis TavisuflebasTan erTad, aseve ganixileba Se-
krebis Tavisuflebis ZiriTadi ufleba:

me-8 muxli:
(1) yvela germanels aqvs ufleba, winaswari registraciisa da nebarTvis 

gareSe Seikribos mSvidobianad da SeiaraRebis gareSe.
(2) Ria cis qveS moqalaqeebis SekrebasTan dakavSirebiT aRniSnuli ufleba 

SesaZlebelia, SeizRudos kanonis meSveobiT an mis safuZvelze.
ufro detalur normebs Seicavs 1953 wlis 24 ivliss gamocemuli da 

1978 wlis 15 noembers ganaxlebuli germaniis kanoni moqalaqeTa Sekrebisa 
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da saxalxo msvlelobebis Sesaxeb (germaniis kanoni moqalaqeTa Sekrebis 
Sesaxeb) (germaniis federaluri sakanonmdeblo macne I, gv. 1789). kanoni pir-
veli muxliT yvela pirs aniWebs uflebas, organizeba gauwios sajaro Se-
krebebsa da msvlelobebs an monawileoba miiRos aseT RonisZiebebSi. kanonis 
me-3 Tavi Seicavs normebs „Ria cis qveS sajaro Sekrebasa da msvlelobasTan 
dakavSirebiT“:

muxli 14
(1) man, visac ganzraxuli aqvs Ria cis qveS sajaro Sekrebis an msvlelobis 

organizeba, aqciis gamocxadebamde 48 saaTiT adre amis Sesaxeb unda acno-
bos Sesabamisad uflebamosil administraciul organos demonstraciisa Tu 
msvlelobis Temis miTiTebiT. 

(2) registraciisas unda mieTiTos, Tu vin arian pasuxismgeblebi Sekrebis 
an msvlelobis Catarebaze.

muxli 15
(1) uflebamosil administraciul organos SeuZlia, akrZalos Sekreba an 

msvleloba an nebarTvis gacema damokidebuli gaxados Sesabamisi damatebiTi 
valdebulebebis Sesrulebaze, Tu administraciuli aqtis gamocemis momen-
tisaTvis arsebuli garemoebebis mixedviT, demonstraciisa Tu msvlelobis 
Catarebis SemTxvevaSi uSualo safrTxe eqmneba sajaro wesrigs an usafr-
Txoebas.

(2) administraciul organos SeuZlia, daSalos Sekreba an msvleloba, Tu 
igi ar aris registrirebuli, an darRveulia registraciis wesebi, an admi-
nistraciuli organos mier dakisrebuli valdebulebebi, an Tu mocemulia 
akrZalvis am muxlis pirveli punqtiT gaTvaliswinebuli winapirobebi.

(3) akrZaluli RonisZieba unda daiSalos.

g
I

konstituciuri Semowmebis masStabia Sekrebis Tavisuflebis ZiriTadi 
ufleba (germaniis ZiriTadi kanonis me-8 muxli). 

1. saerTo sasamarTloebis warmoebebSi gasaCivrebuli normebiTa da maT 
safuZvelze gatarebuli RonisZiebebiT mosarCeles SeezRuda dagegmili de-
monstraciebis Catarebis Tavisufleba, romelic garantirebulia germaniis 
ZiriTadi kanonis me-8 muxliT. aRniSnuli norma, ubralo Tavyrilobebisa da 
gasarTobi RonisZiebebisagan gansxvavebiT, icavs Sekrebebsa da msvlelobebs, 
rogorc erTobliv da komunikaciisaken mimarTul aqcias. miTiTebuli dacva 
ar aris SezRuduli mxolod iseTi RonisZiebebiT, sadac mimdinareobs de-
batebi argumentebis moxmobiT, igi moicavs erToblivi qmedebis mravalnair 
formas araverbaluri gamoxatvis saSualebebis CaTvliT. maT Soris aseve 
moiazreba demonstraciis xasiaTis mqone saSualebebi da formebi, romelTa 
SemTxvevaSic Sekrebis Tavisuflebis ufleba gamoiyeneba azris pompezuri da 
xmauriani formiT gamoxatvis mizniT. vinaidan saerTo sasamarTloebis winare 
warmoebebis masalebi ar Seicavs aranair miTiTebasa da safuZvels imis va-
raudisaTvis, rom dauSvebeli iyo SeZaxilebis, gamosvlebis, simRerebisa Tu 
transparantebis saSualebiT garkveuli azris gamoxatva, aRar aris saWiro 
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Semowmdes, Tu mocemul viTarebaSi ris safuZvelze iqneboda SesaZlebeli 
demonstraciis winaaRmdeg Sesabamisi RonisZiebebis gatarebis SemTxvevaSi, 
germaniis ZiriTadi kanonis me-8 muxlTan erTad, konstituciuri Semowmebis 
masStabad da safuZvlad aseve azris gamoxatvis ZiriTadi uflebis ganxilva-
gaTvaliswineba.

2. germaniis ZiriTadi kanonis me-8 muxli ZiriTadi uflebis subieqte-
bs damcavi uflebis saxiT aniWebs RonisZiebis adgilis, drois, formisa 
da Sinaarsis gansazRvris uflebas da imavdroulad krZalavs saxelmwifos 
mxridan iZulebas, sajaro RonisZiebaSi monawileobasTan an monawileobis 
akrZalvasTan dakavSirebiT. Tundac mxolod am daniSnulebis gamo, zemoT 
aRniSnuli ZiriTadi ufleba Tavisufal, demokratiul saxelmwifo wyobi-
lebaSi imsaxurebs gansakuTrebul rangs; sxva pirebTan erTad Seuferxebeli 
Sekrebis ufleba yovelTvis iTvleboda Tavdajerebuli moqalaqis Tavisu-
flebis, damoukideblobisa da qmedunarianobis simbolod da gamovlinebad. 
politikuri RonisZiebebis mimarT aRniSnuli Tavisuflebis garantia imav-
droulad aris iseTi principuli gadawyvetilebis gansaxiereba, romelic 
Tavisi mniSvnelobiT scdeba saxelmwifos mxridan Carevebisagan dacvas da 
Seuferxebeli pirovnuli ganviTarebis sferos nawilia. anglo-amerikul 
samarTlebriv sivrceSi tradiciulad damkvidrebuli Sekrebis Tavisufle-
ba warsulSic iyo xalxis suverenitetis gamoxatuleba da igi, Sesabamisad, 
moiazreboda politikur procesebSi moqalaqis aqtiuri monawileobis de-
mokratiul uflebad.

a) germaniis federaluri sakonstitucio sasamarTlos praqtikaSi, 
romlis farglebSic jer ar ganxilula Sekrebis TavisuflebasTan daka-
vSirebuli sakiTxebi, azris gamoxatvis Tavisufleba didi xania iTvleba 
demokratiuli wyobilebisa da Tanacxovrebis aucilebel da ZiriTad fun-
qciur elementad. igi miiCneva adamianis pirovnulobis uSualo gamoxatu-
lebad da erT-erT yvelaze keTilSobil uflebad demokratiuli sazoga-
doebisaTvis damaxasiaTebel uflebaTa Soris, vinaidan swored azris ga-
moxatvis ufleba uzrunvelyofs mudmiv inteleqtualur msjelobas, dis-
kusias da azrTa Serkinebas, rogorc demokratiuli saxelmwifo wyobilebis 
sasicocxlo elements (ix: BVerfGE 7, 198 [208]; 12, 113 [125]; 20, 56 [97]; 42, 163 
[169]). Tu Sekrebis Tavisufleba moiazreba azris koleqtiuri manifestaciis 
Tavisuflebad, maSin am Tavisuflebis mimarTac moqmedebs zemoT aRniSnuli 
Sefaseba-ganmartebebi. yovelive amas ar ewinaaRmdegeba is garemoeba, rom 
demonstraciis SemTxvevebSi ukana planze gadadis argumentirebis momenti, 
romelic, rogorc wesi, damaxasiaTebelia da gansazRvravs azris gamoxat-
vis Tavisuflebis ganxorcielebas. rodesac demonstranti Tavisi fizikuri 
prezentaciiT, sruliad Riad, sajarod da yovelgvari media-saSualebebis 
gareSe gamoTqvams sakuTar azrs, amiT misi pirovneba uSualod viTardeba. 
demonstraciebi, idealur SemTxvevaSi, warmoadgens Sexedulebebisa da mo-
sazrebebis fizikur gamoxatvasa da saaSkaraoze gamotanas, romlis monawi-
leebic, erTi mxriv, erToblivad xedaven sakuTari mosazrebis dadasture-
bas, xolo, meore mxriv, am erTobliobis mxolod fizikuri prezentaciiT, 
maTi gamosvlis formiT, erTmaneTTan urTierTobiT an droisa da adgilis 
SerCeviT sajarod gamoxataven TavianT Sexedulebebs. imis safrTxe, rom Se-
saZlebelia azris amgvari manifestaciebis demagogiuri gamoyeneba da maTi 
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e.w. emocionalizacia arasasurveli mimarTulebiT, iseve umniSvneloa Se-
krebis Tavisuflebis farglebSi, rogorc azris gamoxatvisa da presis Ta-
visuflebis mimarT.

b) Sekrebis Tavisuflebis ZiriTadi mniSvneloba gansakuTrebiT maSin Cans 
cxadad, rodesac demokratiuli Tanacxovrebisa da wyobilebis farglebSi 
gaTvaliswinebulia nebis Camoyalibebis Tavisebureba. germaniis komunistu-
ri partiis Sesaxeb sasamarTlo gadawyvetilebaSi Tavisufali, demokratiu-
li wyobilebis Taobaze naTqvamia, rom arsebuli da istoriulad qceuli 
saxelmwifo, sazogadoebrivi mimarTulebebi da pirobebi eqvemdebareba da 
saWiroebs gaumjobesebas; amiT, sasamarTlos azriT, dasaxulia mudmivi da 
amouwuravi amocana, romelic unda amoixsnas da Sesruldes mudmivad ga-
naxlebuli gadawyvetilebebis miRebis gziT (ix: BVerfGE 5, 85 [197]). aseTi ga-
dawyvetilebebis Camoyalibebis gza aris “trial and error”-is procesi, romelic 
mudmivi inteleqtualuri msjelobisa da diskusiis, urTierTkontrolisa da 
kritikis meSveobiT uzrunvelyofs swori politikuri xazis arsebobasa da 
balanss saxelmwifoSi moqmed politikur Zalebs Soris (ix: BVerfGE 12, 13 
[125]). am gadawyvetilebis tendencias agrZelebs aseve partiasTan dakavSire-
buli gadawyvetileba, romelSic xazgasmulia, rom demokratiis farglebSi 
politikuri nebis Camoyalibeba unda momdinareobdes xalxisgan da mimar-
Tuli iyos saxelmwifo organoebisaken da ara _ piriqiT; moqalaqis ufle-
ba _ monawileobdes politikuri nebis Camoyalibebis procesSi, gamoixateba 
ara mxolod arCevnebSi monawileobaSi, aramed aseve _ im mudmiv politikur 
procesebze gavlenaSi, rac demokratiul saxelmwifoSi unda mimdinareobdes 
Tavisuflad, Riad, SeuzRudavad da, rogorc wesi, saxelmwifosagan damouki-
deblad (ix: BVerfGE 20, 56 [98]).

am procesSi moqalaqeebi sxvadasxvagvari intensiurobiT monawileoben. da-
mfinanseblebs an masmedias SeuZlia mniSvnelovani gavlenis moxdena, maSin, 
rodesac calkeuli moqalaqe am mxriv sakmaod uZluria. iseT sazogadoebaSi, 
sadac mediis xelmisawvdomoba da maTi saSualebiT sakuTari azris gamoxat-
vis Sansi uzrunvelyofilia mxolod pirTa SezRuduli wrisaTvis, calkeul 
adamians, partiebsa da kavSirebSi monawileobisa da gawevrebis garda, rCe-
ba mxolod koleqtiuri zegavlenis SesaZlebloba Sekrebis Tavisuflebis 
uflebis ganxorcielebisa da demonstraciebis gziT. Sekrebis Tavisuflebis 
uflebis Seuferxebeli ganxorcieleba mimarTulia ara mxolod politikuri 
uZlurebis SegrZnebisa da aseve saxelmwifos uZlurebisa da umoqmedobis 
saSiSi tendenciebis winaaRmdeg, aramed es ufleba imitomac emsaxureba sayo-
velTao interesebs, rom mxolod yvela veqtoris saTanado ganviTarebisa da 
gaZlierebis SemTxvevaSia SesaZlebeli politikuri nebis CamoyalibebasTan 
dakavSirebul ZalTa balansis miRweva.

yovelive aRniSnulidan gamomdinare, moqalaqeTa Sekrebebi literatura-
Si miCneulia demokratiuli wyobilebisa da gamWvirvalobis arsebiT ele-
mentad: Á moqalaqeTa Sekrebebi ... warmoSobs politikur procesebze sajaro 
zegavlenis SesaZleblobas pluralisturi iniciativebisa da alternativebis 
ganviTarebis an kritikisa da protestis gamoxatvis mizniT ...; es RonisZie-
bebi Seicavs jer kidev Tavdapirveli _ SeuboWavi da dauokebeli, uSualo 
demokratiis elementebs, romlebic saWiroa politikuri rutinis Tavidan 
asacileblad~...
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demonstraciuli protesti gansakuTrebiT mniSvnelovania iseT SemTxveve-
bSi, rodesac warmomadgenlobiTi organoebi droulad ver amCneven, an sxva 
interesebis gaTvaliswinebisa da maTTvis angariSis gawevis gamo, ver axdenen 
reagirebas SesaZlo darRvevebze (ix: BVerfGE 28, 191 [202]). literaturaSi ase-
ve xazgasmulia warmomadgenlobiTi organoebisa da sistemis SekrebaTa sta-
bilizatoris funqcia da aRniSnulia, rom igi xels uwyobs da SesaZlebels 
xdis ukmayofilebisa da kritikis sajarod gamoxatvas. amiT es RonisZiebebi 
qmnis winaswari gafrTxilebis meqanizms politikisa da politikosebis mi-
marT, droulad warmoaCens mankierebebs, ukmayofilebisa da aRelvebis po-
tencials, integraciis deficits, rac SesaZlebels xdis oficialuri poli-
tikis kursis Sesworebas.

II
moqalaqeTa SekrebasTan dakavSirebuli normebi, romlebsac efuZneba 

saerTo sasamarTloebis winare warmoebebi, im SemTxvevaSi akmayofilebs 
konstituciis moTxovnebs, Tu isini ganimarteba da gamoiyeneba Sekrebis 
Tavisuflebis ZiriTadi mniSvnelobisa da daniSnulebis gaTvaliswinebiT.

1. miuxedavad misi maRali rangisa, Sekrebis Tavisufleba ar aris Seu-
zRudavad uzrunvelyofili. germaniis ZiriTadi kanonis me-8 muxli iTva-
liswinebs mxolod uflebas Á mSvidobian da uiaraRo SekrebasTan~ dakavSire-
biT (amasTan dakavSirebiT ix. qvemoT III a) punqti) da Ria cis qveS gamarTul 
Sekrebebs imavdroulad uqvemdebarebs kanonis daTqmas. amiT konstitu-
cia iTvaliswinebs im garemoebas, rom Ria cis qveS Sekrebis Tavisuflebis 
uflebis ganxorcieleba, gare samyarosTan mWidro Sexebis gamo, saWiroebs 
gansakuTrebul mowesrigebas, raTa, erTi mxriv, Seiqmnas am uflebis ganxor-
cielebis realuri winapirobebi, xolo, meore mxriv, saTanadod iqnes dacu-
li SesaZlo sapirispiro interesebi.

maSin, rodesac vaimaris konstituciis 123-e muxli garkveviT gansazR-
vravda, rom Sekrebebi Ria cis qveS Sesabamisi kanonis safuZvelze SeiZleba 
daeqvemdebaros winaswari registraciis valdebulebas, xolo sajaro usa-
frTxoebisaTvis uSualo safrTxis arsebobis SemTxvevaSi SesaZlebelia, igi 
aikrZalos, germaniis ZiriTadi kanoni Semoifargleba kanonis SeuzRudavi 
daTqmiT. Tumca, es imas ar niSnavs, rom ZiriTadi uflebis moqmedeba SezRu-
dulia da vrceldeba im sferoze, romelsac kanonmdebeli gansazRvravs am 
uflebis arsis gaTvaliswinebis Sedegad. aq vrceldeba igive mosazrebebi, 
rac _ azris gamoxatvis TavisuflebasTan dakavSirebiT, romelic konsti-
tuciis formulirebis mixedviT, marTalia, izRudeba kanoniT, magram misi 
mniSvneloba kanoniT ar SeiZleba Semcirdes (aRniSnulTan dakavSirebiT ix.: 
BVerfGE 7, 198 [207]; ix. aseve: BVerfGE 7, 377 [404]).

nebismieri SezRudvis formulirebisas da gansazRvrisas kanonmdebeli 
valdebulia, gaiTvaliswinos germaniis ZiriTadi kanonis me-8 muxlSi gan-
saxierebuli konstituciuri gadawyvetileba. mas Sekrebis Tavisuflebis Zi-
riTadi uflebis SezRudva SeuZlia mxolod sxva Tanaswori samarTlebrivi 
sikeTeebis dacvis mizniT da Tanazomierebis principis mkacri dacviT.

rodesac administraciuli organoebi da sasamarTloebi ganmartaven da 
iyeneben kanonmdeblis mier normirebuli ZiriTadi uflebis SemzRudvel 
kanons, vrceldeba igive principebi da valdebulebebi, rac _ azris ga-
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moxatvis Tavisuflebis SemzRudveli normebis ganmartebisas (aRniSnulTan 
dakavSirebiT ix.: BVerfGE 7, 198 [208]; 60, 234 [240]; Sekrebis uflebasTan 
dakavSirebiT ix.: BVerwGE (germaniis federaluri administraciuli sa-
samarTlo) 26, 135 [137]). Sekrebis Tavisuflebis SezRudvis saWiroeba Se-
saZloa warmoiSvas iseT SemTxvevebSi, rodesac demonstranti am uflebis 
ganxorcielebisas arRvevs an zRudavs mesame pirTa samarTlebriv pozicie-
bs. aseTi Carevebis SemTxvevebSic saxelmwifo organoebi valdebulni arian, 
ZiriTad uflebaTa SemzRudveli kanonebi ganmarton Tavisufali, demokra-
tiuli saxelmwifosaTvis maTi principuli mniSvnelobisa da daniSnulebis 
mixedviT da Sesabamisi zomebis gatarebisas Semoifarglon mxolod im saSua-
lebebiT, romlebic marTlac aucilebelia sxva samarTlebrivi sikeTeebis 
dasacavad (aRniSnulTan dakavSirebiT ix.: BVerfGE 65, 1 [43]).

2. moqalaqeTa Sekrebis Sesaxeb germaniis kanonis normebidan, romlebic 
kanonmdebelma gamosca germaniis ZiriTadi kanonis me-8 muxliT gaTvaliswi-
nebuli kanonis daTqmis safuZvelze, winare saerTo sasamarTlo warmoebe-
bisaTvis arsebiTia mxolod me-14 muxlis pirveli punqtiT gaTvaliswinebu-
li winaswari registraciis valdebuleba da me-15 muxlSi Camoyalibebuli 
winapirobebi Sekrebis daSlasTan an mis akrZalvasTan dakavSirebiT...

a) moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxlis pirveli 
punq tiT gaTvaliswinebuli winaswari registraciis valdebuleba, rogorc 
Sekrebis Tavisuflebis dasaSvebi SezRudva, calsaxad iyo aRniSnuli vai-
maris konstituciaSi. federaluri administraciuli sasamarTlos mosa-
zrebiT, igi mxolod umniSvnelod zRudavs moqalaqeTa Sekrebis ZiriTad 
uflebas (ix: BVerwGE (germaniis federaluri administraciuli sasamarT-
lo) 26, 135 [137]). umaRlesi federaluri sasamarTloc da gavrcelebuli 
iuridiuli swavlebac SezRudvas miiCnevs konstituciurad. federaluri 
sakonstitucio sasamarTlo zemoT aRniSnuls daeTanxmeba im SemTxvevaSi, 
Tu registraciis valdebuleba ar moqmedebs da vrceldeba gamonaklisebis 
gareSe da Tu misi darRveva avtomaturad ar warmoSobs Sekrebis akrZalvis 
an mimdinare RonisZiebis daSlis uflebamosilebas.

registraciis valdebuleba vrceldeba mxolod Ria cis qveS dagegmil aq-
ciebze, vinaidan aseTi aqciebi, maTi gare samyarosTan mWidro kavSiris gamo, 
saWiroebs gansakuTrebul zomebs. maTi winaswari registraciis Sedegad ad-
ministraciul organos unda SeeZlos imis varaudi da ganWvreta, Tu ra 
SeiZleba gakeTdes, erTi mxriv, RonisZiebis Seuferxebeli CatarebisaTvis, 
magaliTad, transportis moZraobasTan dakavSirebuli Tu sxva zomebis ga-
tarebis kuTxiT, da, meore mxriv, ra aris gasaTvaliswinebeli mesame pirTa 
da aseve sazogadoebis interesebis dacvis mizniT. gavrcelebuli Sexedu-
lebebis Tanaxmad, winaswari registraciis valdebuleba uqmdeba spontanu-
ri demonstraciebis SemTxvevaSi, romelTa Catarebis saWiroeba warmoiSveba 
raime aqtualuri movlenis da safuZvlis gamo.

aseTi demonstraciebi uzrunvelyofilia germaniis ZiriTadi kanonis 
me-8 muxliT. maT mimarT ar vrceldeba moqalaqeTa Sekrebis Sesaxeb ger-
maniis kanonis normebi, Tu maTi gaTvaliswineba xels uSlis spontanuri 
demonstraciis mizans. spontanuri Sekrebis uflebis aRiareba, SemzRudve-
li normebis gauTvaliswineblobis miuxedavad, gamomdinareobs iqidan, rom 
germaniis ZiriTadi kanonis me-8 muxlis pirveli punqti, zogadad, uzrun-



158

velyofs “registraciisa da nebarTvis gareSe” Sekrebis uflebas. is gare-
moeba, rom es ufleba, imave muxlis me-2 punqtis mixedviT, eqvemdebareba 
kanoniT SezRudvas, ar niSnavs imas, rom aseTi SezRudvis saSualebiT Sesa-
Zlebeli unda iyos pirveli punqtiT uzrunvelyofili uflebis gamoricxva 
Sekrebis garkveuli saxeobebis mimarT. aseTi winapirobebis arsebobisas pir-
vel punqtSi garantirebuli Tavisufleba auqmebs winaswari registraciis 
valdebulebas.

spontanur demonstraciaTa aseTi Sefaseba emyareba imas, rom moqalaqeTa 
Sekrebis Sesaxeb germaniis kanonis normebi unda ganimartos da gamoyenebul 
iqnes Sekrebis Tavisuflebis ZiriTadi uflebis kuTxiT da misi arsisa da 
daniSnulebis gaTvaliswinebiT. moqalaqeTa Sekrebisa da msvlelobis dasaS-
vebobas amkvidrebs ara moqalaqeTa Sekrebis Sesaxeb germaniis kanoni, aramed 
_ ZiriTadi kanoni. moqalaqeTa Sekrebis Sesaxeb germaniis kanoni iTvaliswi-
nebs mxolod am uflebis SezRudvebs, ramdenadac arsebobs maTi aucileb-
loba. aqedan gamomdinare, winaswari registraciis valdebulebis darRveva 
avtomaturad ar iwvevs RonisZiebis akrZalvas an mis daSlas ...

Tu winaswari registraciis valdebuleba ar moqmedebs gamonaklisebis 
gareSe da misi darRveva avtomaturad ar iwvevs RonisZiebis daSlasa da 
akrZalvas, maSin SeuZlebelia imis varaudi, rom mniSvnelovani sayovlTao 
interesidan gamomdinare da am interesiT gamarTlebuli registraciis val-
debuleba ar aris Tanazomieri ...

b) moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-15 muxlis SemTx-
vevaSic dadebiTia konstituciuri Semowmebis Sedegi. am normis mixedviT, 
gansjad administraciul organos SeuZlia, akrZalos Sekreba an msvlelo-
ba an nebarTvis gacema damokidebuli gaxados Sesabamisi valdebulebebis 
Sesrulebaze, Tu administraciuli nebarTvis gacemis sakiTxis ganxilvis 
momentisaTvis arsebuli garemoebebis safuZvelze savaraudoa, rom demons-
traciisa Tu msvlelobis Catarebis SemTxvevaSi uSualo safrTxe eqmneba 
sajaro wesrigs an usafrTxoebas. 

mosarCeleebic da samoqalaqo iniciativis kavSiric gamoTqvamen 
garkveul eWvebs SezRudvis ganmsazRvreli formulirebis bundovane-
basTan dakavSirebiT, kerZod _ formulirebis Á sajaro wesrigis an usa-
frTxoebis safrTxis~ Taobaze, romelic, maTi azriT, miT ufro pro-
blematuria, ramdenadac gadawyvetileba Carevis anu uflebis SezRudvis 
Sesaxeb warmoadgens qvemdgomi administraciuli organoebisa da saaRs-
rulebo policiis kompetencias. zemoT aRniSnuli cnebebi, saTanado si-
zustiT aris gansazRvruli policiis samarTlis normebiT, rogorc es 
marTebulad aRniSna Sinagan saqmeTa federalurma ministrma. aRniSnulis 
mixedviT Á sajaro usafrTxoebis~ cneba moicavs centraluri samarTle-
brivi sikeTeebis dacvas, magaliTad, rogoricaa: TiToeuli adamianis si-
cocxle, janmrTeloba, Tavisufleba, pativi, Rirseba, sakuTreba, qone-
ba da aseve _ samarTlebrivi sistemisa da saxelmwifo dawesebulebaTa 
xelSeuxebloba. sajaro usafrTxoebas safrTxe eqmneba im SemTxvevaSi, 
rodesac mosalodnelia zemoT miTiTebuli samarTlebrivi sikeTeebis 
Selaxva. Á sajaro wesrigi~ gulisxmobs dauwereli wesebis erToblio-
bas, romlis dacvac aucilebelia gavrcelebuli socialuri da eTikuri 
Sexedulebebis safuZvelze da romlebic, aqedan gamomdinare, miCneulia 
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garkveul teritoriaze mowesrigebuli adamianuri Tanacxovrebis auci-
lebel winapirobad. 

Tumca, mxolod zemoT aRniSnuli ganmartebebi ver uzunvelyofs kanonis 
konstituciasTan Sesabamis gamoyenebas. konstituciuri Sefasebis kuTxiT 
mniSvnelovania ori saxis SezRudva, romlebic mocemulia TviTon kanonSi 
da romelTa Sedegia is, rom Sekrebis akrZalva da daSla SesaZloa gaTva-
liswinebul iqnes im SemTxvevebSi, rodesac safrTxe emuqreba elementarul 
samarTlebriv sikeTeebs; amasTan, am SezRudvebis gansaxorcieleblad ar iq-
neba sakmarisi mxolod sajaro wesrigis safrTxis argumenti da safuZveli.

Sekrebis akrZalvis an daSlis, rogorc ukiduresi saSualebebis, gamo-
yenebis winapirobaa ufro msubuqi saSualebebis amowurva, magaliTad, ro-
goricaa damatebiTi valdebulebebis gaTvaliswineba (ix: BVerwGE 64, 55). 
aRniSnuli gamomdinareobs Tanazomierebis principidan. ZiriTadi kanoniT 
daculi Sekrebis Tavisufleba sxva uflebas adgils uTmobs mxolod maSin, 
rodesac Tavisuflebis daniSnulebis gaTvaliswinebiT ganxorcielebul 
samarTlebriv sikeTeTa urTierTSefardebis Sedegad gamovlindeba, rom es 
SezRudva aucilebelia sxva Tanaswori samarTlebrivi sikeTis dasacavad. 
aqedan gamomdinare, nebismieri interesi ver gaamarTlebs da daasabuTebs 
Tavisuflebis uflebis SezRudvas. magaliTad, dauSvebelia, mxolod sa-
transporto moZraobis mosazrebebidan gamomdinare, demonstraciis akr-
Zalva. aseT dros gaTvaliswinebuli unda iyos damatebiTi valdebulebebi, 
riTac uzrunvelyofili iqneba rogorc satransporto moZraoba, aseve _ 
demonstraciis Seuferxeblad mimdinareoba paralelur reJimSi.

administraciuli organos mier ZiriTadi uflebis sferoSi Carevis 
uflebamosileba SezRudulia aseve imiT, rom moqalaqeTa Sekrebis akr-
Zalva da daSla dasaSvebia mxolod sajaro usafrTxoebisa da wesrigis 
Á uSualo safrTxis~ arsebobisas. safrTxis uSualoobis moTxovna, po-
liciis samarTlis normebisagan gansxvavebiT, aviwroebs gaTvaliswinebu-
li Carevis winapirobebs. calkeul SemTxvevaSi aucilebelia safrTxis 
prognozireba. marTalia, prognozi yovelTvis Seicavs savaraudo Sefa-
sebas, magram aucilebelia am varaudis safuZvlis warmoCena da dasabu-
Teba. Sekrebis Tavisuflebis gansakuTrebuli principuli mniSvnelobis 
gaTvaliswinebiT, administraciul organos ara aqvs ufleba, miT ufro 
ki prevenciuli akrZalvebis gaTvaliswinebis SemTxvevaSi, saWiroze ufro 
naklebad kategoriuli da mkacri moTxovnebi gaiTvaliswinos safrTxis 
prognozirebasTan dakavSirebiT. sakiTxi, Tu konkretul SemTxvevaSi ra 
moTxovnebs unda akmayofilebdes aseTi prognozi, sasamarTlos Sefase-
bis sagania, vinaidan es umTavresad damokidebulia konkretuli SemTxve-
vis garemoebebze. mTlianobaSi ki moqalaqeTa Sekrebis Sesaxeb germaniis 
kanonis me-15 muxli im SemTxvevaSi Seesabameba germaniis ZiriTadi kanonis 
me-8 muxls, Tu misi ganmartebisa da gamoyenebisas uzunvelyofili iqne-
ba is, rom moqalaqeTa Sekrebis akrZalva da daSla dasaSvebia mxolod 
mniSvnelovani sazogado sikeTeebis dacvis mizniT, Tanazomierebis prin-
cipis mkacri gaTvaliswinebis safuZvelze da im SemTxvevebSi, rodesac 
am samarTlebriv sikeTeebs emuqreba uSualo da mocemuli garemoebebis 
mixedviT _ savaraudo safrTxe.
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III
konstitucias ar ewinaaRmdegeba is garemoeba, rom moqalaqeTa Sekrebis 

Sesaxeb germaniis kanonis normebi aseve vrceldeba masobriv demonstracieb-
zec. Tumca, maTi gamoyenebisas saWiroa im gamocdilebis gaziareba da gaTva-
liswineba, romelic dagrovda da aprobirebulia aseTi demonstraciebis 
mSvidobianad Catarebis mcdelobis farglebSi.

1. saerTo sasamarTlos winare warmoebebis farglebSi momzadebuli mox-
senebebis mixedviT, iseTi RonisZiebebis mSvidobianad Catarebis uzrunvel-
yofa, rogoricaa 1981 wlis bonis mSvidobiani demonstracia, 1979 wlis Á gor-
leben treqsi~ an Á samxreT germaniis cocxali jaWvi~ SesaZlebelia sxvadasxva 
saSualebiT. samarTlebrivi viTarebis drouli gansazRvra gulisxmobs imis 
uzrunvelyofas, rom orive mxares gamoiricxos provokacia da agresia, rom 
organizatorebma monawileebs mouwodon mSvidobiani qmedebebisa da agreso-
rebis izolirebisaken, rom saxelmwifo struqturebma (magaliTad, policii-
sagan Tavisufali sivrcis uzrunvelyofis gziT) gamoiCinon TavSekaveba da 
Tavi aaridon gadaWarbebul reagirebas; saWiroa kontaqtis droulad dam-
yareba, raTa orive mxarem gaicnos erTmaneTi, gacvalon informaciebi da 
SeZlebisdagvarad miaRwion mSvidobian urTierTobas, rac maT gauiolebs 
gauTvaliswinebel konfliqtur situaciebTan gamklavebas.

arsebiTi mniSvneloba ara aqvs imis ganxilvas, gamomdinareobs Tu ara 
aRniSnuli gamocdilebis gaziarebisa da gaTvaliswinebis movaleoba ufle-
bis dacvis valdebulebidan, romelic, germaniis ZiriTadi kanonis me-8 
muxlidan gamomdinare, ekisreba saxelmwifo organoebs da miznad isaxavs 
imas, rom maT xeli Seuwyon Sekrebebisa da msvlelobebis Catarebas da 
aseve uzrunvelyon Sekrebis ZiriTadi uflebis Seuferxebeli ganxorcie-
leba. yoveli SemTxvevisaTvis gasaTvaliswinebelia uaxlesi sasamarTlo 
praqtika, romlis mixedviTac, ZiriTadi uflebebi gavlenas axdens ara mxo-
lod materialuri samarTlis Camoyalibebaze, aramed aseve awesebs masSta-
bebs ZiriTad uflebaTa dacvis uzrunvelmyofi organizaciuli da sapro-
ceso sakiTxebis mowesrigebisa da arsebuli normebis ZiriTadi uflebebis 
arsTan Sesabamisi gamoyenebis kuTxiT (ix: BVerfGE 53, 30 [65, 72]; Semdgomi 
periodidan ix. aseve: BVerfGE 56, 216 [236] da 65, 76 [94]; 63, 131 [143]; 65, 1 
[44, 49]). ar arsebobs raime argumenti imis winaaRmdeg, rom aRniSnuli pra-
qtika da gamocdileba aseve gamoyenebul iqnes Sekrebis ZiriTadi uflebis 
mimarT, miT umetes, rodesac Sekrebis Tavisufleba moicavs arsebiT orga-
nizatorul da procesualur sakiTxebs...

... moqalaqeTa Sekrebis ZiriTadi ufleba, rogorc Tavisuflebis ufleba, 
ar Seicavs miTiTebebs Sekrebebis an msvlelobebis Sinaarsobriv ganviTareba-
sa da CamoyalibebasTan dakavSirebiT, igi Sinaarsobrivi mxaris mowesrigebis 
uflebas utovebs RonisZiebis organizatorebs da Semoifargleba organiza-
ciasTan dakavSirebuli miTiTebebiT. saxelmwifo organoebis mimarT wayene-
buli moTxovna, mSvidobianad Catarebuli masobrivi demonstraciis magali-
Tebis gaTvaliswinebiT, Sekrebebis xelSewyobasa da am gamocdilebidan mxo-
lod saTanado mizezebisa da safuZvlis arsebobis SemTxvevaSi gadaxvevasTan 
dakavSirebiT, Seesabameba Tavisuflebis uflebis konstituciuri ganxorcie-
lebis mcdelobasa da mizans. aRniSnuli gamocdilebis gaziarebis movaleo-
ba konstituciurad gamarTlebulia im argumentiTac, rom igi, Sekrebebis 
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akrZalvisa da daSlis saxiT ZiriTadi uflebis dacvis sferoSi CarevasTan 
SedarebiT, warmoadgens ufro msubuq saSualebas. rac ufro metad ecde-
bian saxelmwifo organoebi, demonstraciebi mSvidobianad Catardes da xels 
Seuwyoben amas, miT ufro gamarTlebuli da konstituciur-samarTlebrivi 
TvalsazrisiT eWvgareSe iqneba moqalaqeTa Sekrebis akrZalva Tu daSla maTi 
mcdelobebis gaumarTleblobis SemTxvevebSi.

dauSvebelia saxelmwifo organoebis mimarT wayenebuli moTxovnebis im-
denad ganvrcoba, rom amiT safuZvliani cvlileba ganicados policiis 
funqciam, rac mdgomareobs safrTxis Tavidan acilebaSi. aseve dauSvebe-
lia demonstraciebis organizatorebis mimarT iseTi moTxovnebis wayeneba, 
romlebic Secvlida demonstraciebis konstituciurad uzrunvelyofili da 
saxelmwifo gavlenisagan Tavisufali RonisZiebis saxes, ris Sedegadac poli-
tikuri azrisa da nebis Camoyalibebis procesSi monawileobisa da moqalaqeTa 
TviTSegnebis gamoxatvis aRniSnuli forma dakargavda Tavis mniSvnelobas. 
yovelive es ki ar xdeba RonisZiebis organizatorebisagan aramSvidobiani qme-
debis da mesame pirTa interesebis Selaxvisagan Tavis Sekavebis moTxovnisas.

aRniSnuli valdebuleba gamomdinareobs ZiriTad uflebaTa uzrunvelyo-
fis principidan, romelic harmoniaSi unda iyos sxva pirTa ZiriTad ufle-
bebTan...

2. samoqalaqo iniciativis federaluri kavSiris mosazrebebisagan gansxva-
vebiT, konstituciidan ar gamomdinareobs moTxovna, spontanuri demonstra-
ciebis msgavsad, masobrivi demonstraciebis winaswari registraciis valde-
bulebisagan ganTavisuflebis Sesaxeb (moqalaqeTa Sekrebis Sesaxeb germaniis 
kanonis me-14 muxli).

Tumca, 1953 wlis kanoni moqalaqeTa Sekrebis Sesaxeb orientacias axdens 
tradiciul, mkacrad organizebul RonisZiebebze, romlebic ukanaskneli 
wlebis ganmavlobaSi Seicvala rogorc maTi subieqtebis, ise maTi Catarebis 
kuTxiT. yvelanairi organizaciuli gaerTianebis gareSe calkeuli jgufebi, 
nawilobriv sxvadasxva mizniTa da mimarTulebiT, erTiandebian konkretu-
li sakiTxebis garSemo, magaliTad, rogoricaa garemos dacva an mSvidobis 
uzrunvelyofa. isini erToblivad uweven organizebas demonstraciebs. vinai-
dan aRniSnul RonisZiebaTa yvela monawile maTi momzadebisa da Catarebisas 
sargeblobs Tanaswori uflebebiT, kanonis warmodgena aseTi RonisZiebebis 
Catarebasa da marTvasTan dakavSirebiT zustad veRar Seesabameba arsebul 
viTarebas...

kanonmdeblis prerogativaa, gaiTvaliswinos amgvari cvlilebebi da gana-
viTaros moqalaqeTa Sekrebis Sesaxeb germaniis kanonis normebi. sanam aseTi 
modifikacia ar ganxorcielebula, moqalaqeTa Sekrebis Sesaxeb germaniis ka-
nonis debulebebi miiCneva arasrulyofilad da germaniis ZiriTadi kanonis 
me-8 muxliT gaTvaliswinebuli dacva scdeba Sekrebis iseT formebs, romle-
bic mowesrigebulia 1953 wlis kanoniT da vrceldeba Tanamedrove RonisZie-
bebzec. magram aRniSnuli cvlilebebi ar iwvevs masobrivi demonstraciebis 
SemTxvevaSi winaswari registraciis valdebulebis gauqmebas, aramed am dros 
icvleba registraciis funqcia:

sajaroobisa da sazogadoebrivi diskusiis meSveobiT, romelic win uswrebs 
mravalricxovan demonstracias, xdeba administraciuli organos informire-
ba am demonstraciis droisa da adgilis Sesaxeb. Tumca, aseTi RonisZiebebis 
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registracias aqvs sxva daniSnulebac, kerZod: masobrivi demonstraciebisas 
umTavresad iTvaliswineben damatebiT valdebulebas, romlis farglebSic 
saWiroa am valdebulebis adresatis arseboba. amas garda, registraciis sa-
SualebiT SesaZlebelia mxareebs Soris kontaqtis damyareba da dialogisa 
da kooperaciis warmoeba, romlisTvisac administraciuli organo mzad unda 
iyos zemoT ganxiluli mosazrebebis gamo da romelic aseve mizanSewonilia 
demonstraciis organizatorebisaTvis, sakuTari interesebidan gamomdinare. 
aseTi dialogisas ukve winaswar ikveTeba urTierTsawinaaRmdego interesebi 
da SesaZlo konfliqtebi. amas garda, administraciul organos SesaZlebloba 
eZleva, ufro zedmiwevniT da dazustebiT gansazRvros safrTxis prognozi 
da reagirebis SesaZleblobebi. masobrivi demonstraciis organizatorebisa 
da wesrigis damcavi uwyebebis mier misi saTanadod momzadeba amcirebs de-
monstraciis aramSvidobiani ganviTarebis saSiSroebasac. yovelive aRniSnu-
lidan gamomdinare ki, aucilebelia winaswari registraciis valdebulebis 
ZalaSi datoveba...

3. masobrivi demonstraciebis SemTxvevebSic aqtualuria sakiTxi, rome-
lic aseve ganixileba saerTo sasamarTloebis winare samarTalwarmoebaTa 
farglebSi, kerZod: Tu ra winapirobebis arsebobis SemTxvevaSia gamarTlebu-
li demonstraciis calkeuli wevris an umciresobaTa mier wesrigis darRve-
vis gamo demonstraciis akrZalva an misi daSla moqalaqeTa Sekrebis Sesaxeb 
germaniis kanonis me-15 muxlis Sesabamisad, sajaro usafrTxoebisa da wesri-
gis safrTxeze miTiTebiT.

a) konstitucia amkvidrebs mxolod Á mSvidobiani da uiaraRo Sekrebis~ 
uflebas. mSvidobianobis moTxovniT, romelic jer kidev arsebobda Á pauls-
kirxes~ konstituciaSi da Semdeg aseve _ vaimaris konstituciaSic, gamoxa-
tulia is, rac gamomdinareobs Sekrebis Tavisuflebis bunebidan, rodesac 
igi gamoiyeneba azrTa gacvla-gamocvlisa da politikuri nebis Camoyalibe-
bis procesze zegavlenis moxdenis saSualebad. winamdebare SemTxveva, ro-
desac dauSves Zaladoba, ar iZleva zusti gamijvnis SesaZleblobas jer ki-
dev dasaTmen da aramSvidobian qmedebebs Soris. zogadad, SeiZleba iTqvas, 
rom RonisZiebis monawile im SemTxvevaSi iqceva aramSvidobianad, rodesac 
igi Zalas iyenebs sxva pirebisa Tu sagnebis mimarT. aRniSnuli qmedebis aR-
mofxvrisken unda iyos mimarTuli Sesabamisi samarTlebrivi sistema. swo-
red es warmoadgens Sekrebis Tavisuflebis, rogorc politikur procese-
bSi aqtiuri monawileobis saSualebis, uzrunvelyofis winapirobas... de-
monstrantebis mxridan ki ufro metad unda iyos mosalodneli mSvidobiani 
qmedeba, vinaidan es maT xels aZlevs, radgan Zaladobrivi konfrontaciis 
SemTxvevaSi isini eqvemdebarebian saxelmwifo Zalauflebas, rac xels uSlis 
maTi miznebis ganxorcielebas.

b) moqalaqeTa Sekrebis akrZalva masobrivi demonstraciebis SemTxveveb-
Sic ar warmoSobs gansakuTrebul problemebs konstituciur-samarTlebri-
vi TvalsazrisiT, Tu prognozis safuZvelze didia albaToba, rom aqciis 
organizatorebi an maTi Tanamoazreebi miznad isaxaven Zaladobas an, sul 
mcire, dauSveben mainc aseT qmedebebs aqciis monawileebis mxridan. aseTi 
demonstracia miiCneva aramSvidobianad da masze, Sesabamisad, ar vrceldeba 
germaniis ZiriTadi kanonis me-8 muxlis garantiebi. aqedan gamomdinare, ase-
Ti aqciis akrZalva an daSla ar SeiZleba arRvevdes am muxliT uzrunvel-
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yofil ZiriTad uflebas. aseve, naTelia samarTlebrivi viTareba im SemTx-
vevaSic, rodesac demonstraciis organizatorebisa da maTi Tanamoazreebis 
qmedeba mSvidobiania, magram wesrigis darRvevis safrTxe momdinareobs sxva 
aqciis (kontr-demonstraciis, xelis SemSleli aqciis) monawileebis mxri-
dan. aseT SemTxvevaSi administraciuli organos RonisZiebebi mimarTuli 
unda iyos mxolod xelis SemSlelTa winaaRmdeg da mxolod gansakuTre-
buli, sagangebo viTarebis dros aris SesaZlebeli TviTon demonstraciis 
mimarT Sesabamisi RonisZiebebis gaTvaliswineba.

im SemTxvevaSi, Tu ar aris mosalodneli koleqtiuri ukmayofileba, maSin 
arc imis safrTxe arsebobs, rom demonstracia mTlianad miiRebs Zaladobriv 
da buntis saxes (SeadareT moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-
13 muxlis pirveli punqtis me-2 qvepunqti) an saSiSroeba, rom aqciis orga-
nizatorebi da maTi Tanamoazreebi miznad isaxaven mis amgvar ganviTarebas 
(SeadareT moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-5 muxlis me-3 
qvepunqti) an sul mcire, dauSveben mainc aseT qmedebebs. aseT SemTxvevebSi 
demonstraciis TiToeuli mSvidobiani monawilis mimarT daculia Sekrebis 
konstituciurad garantirebuli Tavisufleba im SemTxvevaSic, rodesac mo-
salodnelia an saxezea calkeuli pirebis an umciresobis mxridan garkveuli 
Á gadaxvevebi mSvidobiani gzidan~. calkeul pirTa aramSvidobiani qmedeba rom 
iwvevdes mTliani aqciisa da ara mxolod wesrigis damrRvevTa mimarT Sekre-
bis ZiriTadi uflebis gamoricxvas, maSin amiT aseT pirebs xelT eqnebodaT 
demonstraciaTa e.w. Á gardaqmnisa~ da maTTvis, aqciis sxva monawileebis nebis 
sawinaaRmdegod, marTlsawinaaRmdego xasiaTis miniWebis saSualeba. maSasa-
dame, aqedan gamomdinare, praqtikulad SesaZlebeli iqneboda nebismieri de-
monstraciis akrZalva, vinaidan yvela aqciis SemTxvevaSi umTavresad mocemu-
lia calkeul pirTa Tu jgufTa arasamSvidobo ganwyoba.

maSasadame, germaniis ZiriTadi kanonis me-8 muxliT gaTvaliswinebuli 
dacva aseve unda moqmedebdes ZiriTadi uflebis SemzRudveli samarTle-
brivi normebis mimarT. ZiriTadi uflebis uzrunvelyofa, romelzec vr-
celdeba kanonis daTqma, ar gamoricxavs imas, rom sajaro usafrTxoebisa 
da wesrigis dacvis mizniT, moqalaqeTa Sekrebis Sesaxeb germaniis kanonis 
me-15 muxlis safuZvelze, mTeli demonstraciis winaaRmdeg gaTvaliswine-
bul iqnes administraciuli zomebi aqciis akrZalvis CaTvliT; magram aseTi 
Carevis aucileblobis SemTxvevaSi upiratesi da umjobesia ukve Semdgari 
aqciis daSlis saSualebis gamoyeneba, raTa mis monawileebs Tavidanve wi-
naswar ar CamoerTvaT maTi ZiriTadi uflebis ganxorcielebis Sansi da or-
ganizatorebs mieceT SesaZlebloba, uzrunvelyon aramSvidobiani monawi-
leebis izolacia. mTliani RonisZiebis prevenciuli akrZalva, umciresobis 
mxridan mosalodneli darRvevebis gamo (Sekrebis Tavisuflebis optimalu-
ri dacvis valdebulebidan da am valdebulebis safuZvelze warmoqmnili 
konstituciur-samarTlebrivi moTxovnebidan gamomdinare), dasaSvebia mxo-
lod sakmaod mkacrad gansazRvruli winapirobebis arsebobisas da moqa-
laqeTa Sekrebis Sesaxeb germaniis kanonis me-15 muxlis konstituciasTan 
Sesabamisi gamoyenebis SemTxvevebSi. amasTan, gadamwyveti mniSvneloba aqvs 
maRali albaTobis arsebobas safrTxis prognozirebis farglebSi da mSvi-
dobiani demonstrantebis ZiriTad uflebaTa uzrunvelyofis yvela saTana-
do saSualebis amowurvas (magaliTad, Sekrebis akrZalvis koncentrirebiT 
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mxolod romelime SezRudul teritoriaze da a.S.). mTliani demonstraciis 
akrZalva, rogorc ukiduresi saSualeba, iTvaliswinebs yvela naklebad mka-
cri saSualebis gamoyenebis uSedegobas (magaliTad, rogoricaa mSvidobian 
demonstrantebTan kooperaciis gziT safrTxis Tavidan acilebis mcdelo-
ba) an maTi gamoyenebis SeuZleblobas da amasTan, es SeuZlebloba gamowveu-
li unda iyos demonstrantebis mizeziT. Tu arsebuli garemoebebis gaTva-
liswinebiTa da safuZvelze demonstracia winaswar aikrZaleba, masobrivi 
demonstraciis SemTxvevaSi, sadac mosalodnelia umTavresad mSvidobiani 
adamianebis monawileoba, mizanSewonilia am administraciuli RonisZiebis 
winaswari gamocxadeba Sesabamisi vadis miTiTebiT, raTa arsebobdes Sesa-
Zlebloba, rom gaTvaliswinebuli vadis farglebSi ganixilon SesaZlo, sava-
raudo safrTxeebi da gansazRvron saTanado, sawinaaRmdego saSualebebi. 

E – 85, 69

1.  moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxli germaniis ZiriTa-
di kanonis me-8 muxlis TvalsazrisiT ise unda ganimartos, rom saswrafo Se-
krebis registracia moxdes maSinve, rogorc ki gaCndeba amis SesaZlebloba.

2.  moqalaqeTa Sekrebis Sesaxeb germaniis kanonis 26-e muxlis me-2 punqti 
saswrafo Sekrebis SemTxvevebSic Seesabameba kanonismieri gansazRvris mo-
Txovnebs (germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti).

pirveli senatis 1991 wlis 23 oqtombris ganCineba
- 1 BvR 850/88 -

mosarCele dajarimda Ria cis qveS gamarTuli araregistrirebuli Sekre-
bis gamo, rasac igi asaCivrebs konstituciuri sarCeliT.

... moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxliT gaTvaliswi-
nebuli Sekrebis registraciis 48 _ saaTiani vadis gansazRvra mis gamocxade-
bamde ar ewinaaRmdegeba konstitucias ...

magram moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxli saWiroebs 
SezRudvas. normis formulirebis mixedviT, registraciis zemoxsenebuli vada 
vrceldeba Ria cis qveS gamarTul yvela Sekrebaze. Tumca, rogorc ukve fe-
deralurma sakonstitucio sasamarTlom ganmarta, aRniSnuli ar SeiZleba 
moqmedebdes spontanuri Sekrebebis mimarT. igi gulisxmobs iseT Sekrebebs, 
romlebic imarTeba momentaluri saWiroebis safuZvelze da Sesabamisi organi-
zatorebis gareSe. aseT SemTxvevebSi faqtobrivad SeuZlebelia registracia. 
moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxliT gaTvaliswinebuli 
registraciis valdebulebis am SemTxvevebze ganvrcoba iqneboda spontanuri 
Sekrebebis akrZalvis tolfasi, rac aseve Seusabamoa germaniis ZiriTadi kano-
niT garantirebul Sekrebis ZiriTad uflebasTan (ix: BVerfGE 69, gv. 350). 

aRniSnulisagan gansxvavebiT, jer kidev ar aris gadawyvetili, Tu ra 
xdeba saswrafo Sekrebis SemTxvevebSi. aq moiazreba iseTi Sekrebebi, romle-
bic, spontanuri Sekrebebisagan gansxvavebiT, winaswar aris dagegmili da 
romlebsac aseve hyavs organizatorebi, magram maTi registracia moqala-
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qeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxliT gaTvaliswinebuli va-
dis dacviT safrTxes uqmnis demonstraciis miznebs. moqalaqeTa Sekrebis 
Sesaxeb germaniis kanonis me-14 muxliT gaTvaliswinebuli registraciis va-
dis am SemTxvevebze ganvrcobac iqneboda saswrafo Sekrebebis akrZalvis 
tolfasi, rac aseve Seusabamoa germaniis ZiriTadi kanoniT garantirebul 
Sekrebis ZiriTad uflebasTan.

spontanuri Sekrebebisagan gansxvavebiT, saswrafo Sekrebebis SemTxvevaSi 
problematuri da SeuZlebelia ara TviTon registracia, aramed _ misi va-
dis dacva. aqedan gamomdinare, am Sekrebebisas saWiroa ara saerTod regis-
traciis valdebulebis gauqmeba, aramed _ Sekrebis am formisaTvis Sesafe-
risi registraciis Semoklebuli vadis gaTvaliswineba. moqalaqeTa Sekrebis 
Sesaxeb germaniis kanonis me-14 muxlis konstituciuri ganmartebis mixedviT, 
saswrafo Sekrebis registracia unda moxdes maSinve, rogorc ki gaCndeba amis 
SesaZlebloba. aseTi SesaZlebloba ki, rogorc wesi, mocemulia saswrafo Se-
krebis CatarebasTan dakavSirebiT gadawyvetilebis miRebisas, an araugvianes 
_ misi gamocxadebisas.

aRniSnuli ganmartebebis mixedviT, Sekrebis ZiriTad uflebas ar emuqre-
ba SezRudvis safrTxe. moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 
muxlis konstituciuri ganmartebiT (romelic ar cvlis kanonis formuli-
rebas) gamowveuli safrTxe, rom saswrafo Sekrebis potenciuri organizato-
rebi, sanqciebis SiSiT, uars ityvian saswrafo Sekrebis Catarebaze, umniSvne-
loa. igi ar iwvevs normis konstituciur ganmartebaze uaris Tqmas da aRniS-
nulis sanacvlod moqalaqeTa Sekrebis Sesaxeb germaniis kanonis me-14 muxlis 
nawilobriv arakonstituciurad (germaniis ZiriTadi kanonis me-8 muxlTan 
Seusabamod) gamocxadebas.

arsebobs mosazreba, rom moqalaqeTa Sekrebis Sesaxeb germaniis kanonis 
me-14 muxli saWiroebs konstituciur ganmartebas, rac masTan dakavSire-
bul sanqcias, kerZod: moqalaqeTa Sekrebis Sesaxeb germaniis kanonis 26-e 
muxlis me-2 punqts arTmevs Tavis kategoriulobas. moqalaqeTa Sekrebis 
Sesaxeb germaniis kanonis me-14 muxli ar avrcobs, aramed aviwroebs dasjad 
qmedebaTa wres. spontanuri SekrebebisaTvis gamoiricxeba registraciis 
valdebuleba. saswrafo SekrebebisaTvis ki mcirdeba registraciis vada. 
ukanasknel SemTxvevebSi sasjeli ver daeyrdnoba kanoniT gaTvaliswinebu-
li vadis gacdenas. mniSvnelovani rCeba mxolod gacdenili registracia 
im SemTxvevaSi, Tu arsebobda amis SesaZlebloba. aRniSnuli ar niSnavs 
normisaTvis axali faqtobrivi elementis damatebas, aramed gulisxmobs 
arsebuli elementis, kerZod, vadasTan dakavSirebuli normis Semsubuqe-
bas. magram norma sakmarisi simkveTriT gamoxatavs, rom Sekrebebi, ro-
melTa SemTxvevaSic SeuZlebelia moqalaqeTa Sekrebis Sesaxeb germaniis 
kanonis me-14 muxliT gaTvaliswinebuli vadis dacva, ar Tavisufldeba 
registraciis valdebulebisagan. amiT normis adresatisTvis naTelia re-
gistraciis valdebulebis Seusruleblobis dasjadoba germaniis ZiriTadi 
kanonis 103-e muxlis me-2 punqtiT gaTvaliswinebuli moTxovnis Sesabamisi 
saTanadoobiTa da sizustiT.
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germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtTan dakavSirebiT:

E – 19, 303

1. germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti koaliciis wevrebisaTvis 
uzrunvelyofs uflebas, monawileoba miiRon koaliciis konstituciurad 
dacul saqmianobaSi.

2.  germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti icavs koaliciis saqmia-
nobis ZiriTad sferos TanamSromlebis warmomadgenlobasTan dakavSirebiT.

3. profkavSirebis sabWos arCevnebis win ganxorcielebuli reklama konstitu-
ciurad daculia aseve samuSao adgilas da samuSao dros.

meore senatis 1965 wlis 30 noembris ganCineba
- 2 BvR 54/62 -

mosarCele aris sajaro moxele. igi zedamxedvelad muSaobs germaniis 
rkinigzaSi, kerZod, q. dortmundis mTavar sadgurSi. mosarCele aris germa-
niis rkinigzelTa kavSiris wevri. TanamSromlebis warmomadgenlobis arCe-
vnebis win, 1960 wlis 15 da 16 Tebervals, Tavisufal dros, q. dortmundis 
mTavari sadguris teritoriaze mosarCele arigebda saagitacio broSurebs, 
sadac gakritikebuli iyo germanel sajaro moxeleTa kavSiris sajaro moxe-
leTa anazRaurebis politika, romelic mwvave sakiTxebTan dakavSirebiT 
iTvaliswinebda kompromisebsa da daTmobebs. broSuris Sinaarsis mixedviT, 
germaniis rkinigzis TanamSromlebs unda aerCiaT germanel rkinigzelTa ka-
vSiris wevri da undobloba gamoecxadebinaT germanel sajaro moxeleTa 
kavSiris kandidatisaTvis. mosarCelem erTi broSura Tavis TanamSromel 
„E“-s gadasca da, vinaidan igi germanel sajaro moxeleTa kavSiris wevri 
iyo, dasZina: „naxe, rogor muSaobs Tqveni kavSiri“. „E“-m saagitacio bro-
Sura gadasca germaniis rkinigzis inspeqtor „W“-s, romelic imavdroulad 
iyo misi profkavSiris adgilobrivi danayofis Tavmjdomare. „W“ am dros 
sakontrolo Camovlaze iyo. man usayvedura mosarCeles misi saqcielis gamo 
da ganacxada, rom proklamaciebis gavrceleba dauSvebelia samsaxurebrivi 
ganawesis mixedviT.

q. dortmundis mTavari sadguris kadrebis ganyofilebis ufrosis disciplinu-
ri gankargulebis safuZvelze mosarCele dajarimda 5 germanuli markis odenobiT, 
1954 wlis 11 noembers germaniis rkinigzis mTavari administraciis gankargulebis 
safuZvelze gamocemuli „germaniis rkinigzis moxeleebis samsaxurebrivi ganawesis“ 
me-7 muxlis me-2 punqtis pirveli winadadebis darRvevis gamo, romlis Sinaarsia:

„samsaxurebrivi movaleobis Sesruleba ar SeiZleba SeizRudos pirovnuli 
winaaRmdegobis, gansakuTrebiT ki _ politikuri, religiuri da profkavSir-
Tan dakavSirebuli Sexedulebebis safuZvelze.“

germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti koaliciis wevrebisaT-
vis uzrunvelyofs uflebas, monawileoba miiRon koaliciis konstituciu-
rad dacul saqmianobaSi. aq aseve moiazreba TanamSromelTa sabWos arCevnebis 
win samuSao adgilas saagitacio saqmianobis ganxorcielebac.
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germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti yvela profesiis 
warmomadgenlisaTvis anu sajaro moxeleebisaTvisac ara mxolod uzrun-
velyofs koaliciebis Camoyalibebis uflebas, aramed iTvaliswinebs aseve, 
rom specifikuri koaliciuri saqmianobiT emsaxuron germaniis ZiriTadi 
kanonis me-9 muxlis me-3 punqtiT gaTvaliswinebuli miznebis realizebas, 
kerZod: xeli Seuwyon da daicvan samuSao da ekonomikuri pirobebi (ix: 
BVerfGE 4, 96 [101, 106]; 17, 319 [333]; 18, 18 [26]). germaniis ZiriTadi kanonis 
me-9 muxlis me-3 punqti uzrunvelyofs TiToeulis uflebas, monawileoba 
miiRos koaliciis specifikur saqmianobaSi _ im sferoSi, romelic kons-
tituciurad daculia koaliciisaTvis (ix: BVerfGE 17, 319 [333]; ix: aseve 
vengleri – Wengler, Kampfmaßnahmen im Arbeitsrecht, 1960 w., gv. 47 da 
federalur sajaro moxeleTa Sesaxeb germaniis kanonis 91-e muxli).

koaliciis Tavisuflebis ZiriTadi ufleba icavs koaliciis mxolod im 
saqmianobas, romelic emsaxureba germaniis ZiriTadi kanonis me-9 muxlis me-3 
punqtiT gaTvaliswinebul miznebs. 

Tu TanamSromelTa sabWos saqmianobis umTavresi mizania samuSao pirobe-
bis gaumjobeseba, xolo TanamSromelTa warmomadgenlobasTan dakavSirebu-
li profkavSiris saqmianoba Sesabamisi kompetenciebisa da uflebamosilebis 
miniWebiT erTmniSvnelovnad aRiarebulia kanoniT an warmoadgens TanamSro-
melTa interesebis efeqturi dacvisa da gatarebis aucilebel winapirobas, 
maSin profkavSirebis saqmianobac TanamSromelTa warmomadgnlobasTan daka-
vSirebiT emsaxureba samuSao pirobebis dacvasa da gaumjobesebas. aRniSnuls 
ar ewinaaRmdegeba is garemoeba, rom profkavSirebi samuSao pirobebze gavle-
nis moxdenas cdiloben ara uSualod, aramed _ TanamSromelTa sabWoebisa 
da maTi arCevis meSveobiT. germaniis ZiriTadi kanonis me-9 muxlis me-3 pun-
qti ar iTvaliswinebs aseT gamijvnas; igi erTmaneTisagan ar ganasxvavebs, Tu 
rogor axerxeben koaliciebi samuSao da ekonomikuri pirobebis dacvasa da 
gaumjobesebas - uSualod Tu arauSualod. 

germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti koaliciebs aniWebs 
uflebas, satarifo xelSekrulebebiT gansazRvron samuSao da ekonomikuri 
pirobebi (ix: BVerfGE 4, 96, [106]; 18, 18, [26]). sadavoa, icavs Tu ara germaniis 
ZiriTadi kanonis me-9 muxlis me-3 punqtiT gaTvaliswinebuli konstituciu-
ri garantia koaliciaTa iseT saqmianobas, romelic satarifo xelSekrule-
bebisagan gansxvavebuli saxiT emsaxureba samuSao da ekonomikuri pirobebis 
dacvasa da gaumjobesebas. germaniis federalurma sakonstitucio sasamarT-
lom 1964 wlis 14 aprilis ganCinebaSi (ix: BVerfGE 17, 319, [333]) Riad datova 
aRniSnuli sakiTxi. Tumca, TanamSromelTa warmomadgenlobis sferoSi koa-
liciis saqmianobasTan dakavSirebiT pasuxi dadebiTi unda iyos.

koaliciis Tavisuflebis ZiriTadi uflebiT daculi koaliciaTa saqmianobis 
sferos dadgena SesaZlebelia mxolod germaniis ZiriTadi kanonis me-9 muxlis 
me-3 punqtis specialuri wesis mixedviT; mocemul SemTxvevaSi ar ganixileba 
germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti (ix: BVerfGE 6, 32, [37]; 9, 
73, [77]; ix. aseve: JZ iuridiuli Jurnali) 1964, 373, [374]). Tumca, germaniis Ziri-
Tadi kanonis me-9 muxlis me-3 punqtis masStabis gansazRvrisas gasaTvaliswine-
belia misi istoriuli ganviTareba (ix: BVerfGE 4, 96, [101, 106, 108]; 18, 18, [28]) ...

koaliciis Tavisuflebas CamoerTmeoda misi istoriuli daniSnuleba, 
Tuki koaliciaTa saqmianoba TanamSromelTa warmomadgenlobis kuTxiT ar 
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iqneboda daculi germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtiT (ix: 
BVerfGE 4, 96, [102, 106]).

Tu koaliciaTa saqmianoba TanamSromelTa warmomadgenlobis sferoSi Se-
dis germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis dacvis sferoSi, 
konstituciiT aseve daculi unda iyos koaliciis sareklamo saqmianoba Ta-
namSromelTa sabWos arCevnebis win. swored TanamSromelTa sabWoebis amoca-
naa samuSao pirobebis dacva da gaumjobeseba. aRniSnuliT ki, koaliciebisaT-
vis germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtiT gaTvaliswinebuli 
miznebis ganxorcielebis mizniT, uzrunvelyofili unda iyos TanamSromelTa 
sabWoebis arCevaze gavlenis moxdenis SesaZlebloba...

TanamSromelTa sabWos saarCevno kampania, romelic amarTlebs da Seesaba-
meba aseTi arCevnebis arssa da daniSnulebas, ver iwarmoeba samuSao adgilis 
kars miRma, amomrCevlis pirad sivrceSi. swored amitomac aris konstitu-
ciurad daculi TanamSromelTa sabWos arCevnebis win profkavSiris wevrTa 
saagitacio saqmianoba samuSao drosa da adgilas.

amgvari saarCevno kampaniis daniSnuleba daikargeba im SemTxvevaSic, Tu 
koaliciis an misi wevrebisaTvis aikrZaleboda konkurenti koaliciis gakri-
tikeba. saarCevno kampania warmoudgenelia azrTa sxvadasxvaobis gareSe. Tum-
ca, Tavidan ver iqneba acilebuli profkavSirTa sxva wevrebis uaryofiTi 
reaqcia sawinaaRmdego an kritikuli azris gamoxatvaze. 

Tumca, TanamSromelTa warmomadgenlobis sferoSi profkavSirebis saqmia-
nobasTan dakavSirebuli uflebebis zusti gansazRvra da mowesrigeba kanon-
mdeblis prerogativaa (ix: BVerfGE 4, 96, [107]; 18, 18, [27]). aseTi detalu-
ri mowesrigebisas kanonmdebels SeuZlia, gaiTvaliswinos sajaro samsaxuris 
amocanebi, misi gansxvavebuli forma kerZo seqtorTan mimarTebiT da aseve _ 
sajaro samsaxuris calkeuli seqtoris Taviseburebani (ix: BVerfGE 17, 319, 
[334]). aqedan gamomdinare, germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis 
darRvevis gareSe SesaZlebelia ganisazRvros, rom TanamSromelTa warmomad-
genlobis sferoSi dauSvebelia koaliciaTa iseTi saqmianoba, romelic xels 
uSlis samuSaos _ samsaxurebrivi amocanebisa da movaleobebis ganxorcielebas 
da arRvevs wesrigs samuSao adgilas. aseve, dasaSvebia garkveuli pirebisaTvis, 
magaliTad, samsaxuris xelmZRvanelisaTvis, sxva moxeleebisaTvis _ maTi funq-
ciebis mixedviT an TanamSromelTa warmomadgenlobis wevrebisaTvis, dawesdes 
SezRudvebi TanamSromelTa sabWos arCevnebis win, maT saarCevno _ saagitacio 
saqmianobasTan dakavSirebiT. mocemuli samarTalwarmoebis farglebSi ar ga-
nixileba, Tu ra masStabis SeiZleba iyos es SezRudvebi. germaniis ZiriTadi 
kanonis me-9 muxlis me-3 punqti TanamSromelTa warmomadgenlobasTan dakavSi-
rebiTac icavs koaliciis saqmianobis mxolod ZiriTad sferos (ix: BVerfGE 4, 
96, [106, 108]; 17, 319, [333]; 18, 18, [27]). aRniSnuli ZiriTadi sfero Selaxulia 
da germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti darRveulia, rodesac 
TanamSromelTa sabWos arCevnebTan dakavSirebuli sareklamo saqmianobis mi-
marT dawesdeba iseTi SezRudvebi, romlebic ar gamomdinareobs saqmis arsidan 
anu, romlebic ar aris saWiro TanamSromelTa sabWos Tavisufali arCevnebis 
arsisa da miznis, samsaxurebrivi amocanebis, samuSao wesrigis an moxeleTa 
keTildReobis uzrunvelsayofad (ix: BVerfGE 18, 18, [27]). zemoT aRniSnulis 
mixedviT, ar aris gamarTlebuli TanamSromelTa sabWos arCevnebis win profka-
vSiris wevrebis saagitacio saqmianobis zogadi akrZalva.
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yvela adamianisa da yvela profesiisaTvis garantirebuli koaliciis 
Tavisuflebis ZiriTadi ufleba aseve vrceldeba sajaro moxeleebze (ix: 
federalur sajaro moxeleTa Sesaxeb germaniis kanonis 91-e muxli). Tumca, 
saWiroa Semowmdes, xom ar iyo SesaZlebeli da ganxorcielebuli momCivni-
saTvis aRniSnuli ZiriTadi uflebis SezRudva. ZiriTadi uflebis amgvari 
SezRudvebi SesaZloa, gamarTlebuli iyos germaniis ZiriTadi kanonis 33-e 
muxlis me-5 punqtiT. am normis mixedviT, dasaSvebia ZiriTad uflebaTa 
mxolod iseTi SezRudvebi, romelTa saWiroeba da aucilebloba gamom-
dinareobs sajaro moxelis konkretuli samsaxurebrivi urTierTobidan 
(federalur sajaro moxeleTa Sesaxeb germaniis kanonis me-2 muxli). moce-
mul SemTxvevaSi ar aris naTeli, Tu ratom unda yofiliyo saWiro da au-
cilebeli mosarCelis – federaluri rkinigzis zedamxedvelis, rogorc 
profkavSiris wevris, saagitacio saqmianobis SezRudva misi, rogorc sa-
jaro moxelis konkretuli samarTlebrivi statusidan da urTierTobidan 
gamomdinare (ix. aseve: sajaro moxeleTa samarTlis Jurnali „Bayerischer 
Dienststrafhof“ 1962, 396 [397]).

zemoT aRniSnuli ganmartebebidan gamomdinareobs, rom ar aris Sesa-
Zlebeli sajaro moxeleebisaTvis zogadad aikrZalos samuSao adgilas Ta-
namSromelTa sabWos arCevnebis win sxva koaliciebis winaaRmdeg mimarTuli 
saagitacio saqmianoba, vinaidan aseTi akrZalva ewinaaRmdegeba da arRvevs 
germaniis ZiriTadi kanonis me-9 muxlis me-3 punqts. germaniis ZiriTadi ka-
nonis me-9 muxlis me-3 punqti irRveva im SemTxvevaSic, rodesac sasamarT-
lo iseTi zogadi normis safuZvelze, romelic, Tavis mxriv, Seesabameba 
am ZiriTad uflebas, ganmartebis meSveobiT Camoayalibebs zemoxsenebul 
SezRudvas. swored ase moiqca federaluri disciplinuri palata, romlis 
gadawyvetilebac efuZneba ganmartebas, sadac ar aris gaTvaliswinebuli 
germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis masStabi da mniSvne-
loba. aqedan gamomdinare, unda gauqmdes palatis ganCineba da discipli-
nuri gankarguleba, romelic damtkicebulia aRniSnuli ganCinebiT.

E – 42, 133

3. germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti ar icavs koaliciis mier 
samuSao adgilas gaweul saagitacio saqmianobas sayovelTao politikuri 
arCevnebis win

pirveli senatis 1976 wlis 28 aprilis ganCineba
- 1 BvR 71/73 -

profkavSiris mier mowodebis furclebis darigeba municipalur arCevne-
bSi monawileobis Sesaxeb ar moiazreba konstituciiT gansakuTrebulad da-
cul koaliciis saqmianobis sferoSi (germaniis ZiriTadi kanonis me-9 muxlis 
me-3 punqti), romelzec miuTiTebs mosarCele. 

marTalia, moqmedi kanonmdeblobis farglebSi uzrunvelyofilia koali-
ciebis Tavisufleba, TviTon gansazRvron, Tu ra formiT surT TavianTi Ta-
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namSromlebis samuSao da ekonomikuri pirobebis gaumjobeseba, magram maTi 
saqmianoba gansakuTrebul konstituciur dacvas eqvemdebareba mxolod im 
SemTxvevaSi, rodesac igi aris specifikuri da damaxasiaTebeli koalicie-
bisaTvis (ix: BVerfGE 17, 319 [333]; BVerfGE 18, 18 [26]). amasTan, konstituciu-
ri dacva moicavs aseve saqmianobas, romelic scdeba samuSao da ekonomikuri 
pirobebis organizeba-mowesrigebas satarifo xelSekrulebebis meSveobiT (ix: 
BVerfGE 19, 303 [313]). is sakiTxi, Tu ramdenad vrceldeba igive koaliciis 
politikur saqmianobaze, ar saWiroebs gadawyvetas mocemuli warmoebis far-
glebSi, vinaidan naTelia, rom germaniis ZiriTadi kanonis me-9 muxlis me-3 
punqti ar icavs koaliciis mier saerTo politikuri arCevnebis win saagita-
cio saqmianobas.

arCevnebis xasiaTsa da daniSnulebas, romelic mdgomareobs federacia-
Si, landebSi, olqebsa da TemebSi xalxis warmodgenasa da maTi interesebis 
dacvaSi (germaniis ZiriTadi kanonis 38-e muxlis pirveli punqtis pirveli 
winadadeba, 28-e muxlis pirveli punqtis me-2 winadadeba), ar Seesabameba ca-
lkeuli jgufebis saagitacio saqmianobis mimarT gansakuTrebuli konsti-
tuciuri dacvis gaTvaliswineba. germaniis ZiriTadi kanoniT damkvidrebuli 
saparlamento demokratia gulisxmobs yvela im politikuri Zalis principul 
Tanasworobas, romelic cdilobs arCevnebisas gavlena moaxdinos xalxis ne-
bis Camoyalibebaze, ganurCevlad imisa, es Zalebi warmodgenilia jgufebisa 
Tu calkeuli adamianebis saxiT.

aRniSnuli principuli Tanasworobis gamoZaxilia sayovelTao politiku-
ri arCevnebis win yvela saagitacio saqmianobis Tanaswori dacva, rogorc 
es garantirebulia germaniis ZiriTadi kanonis 38-e muxlis pirveli punqtis 
pirveli winadadebiT, 28-e muxlis pirveli punqtis pirveli da me-2 winada-
debebiTa da me-5 muxliT. imis varaudi, rom calkeuli jgufebis saagitacio 
saqmianoba scdeba zemoT aRniSnuli dacvis farglebs da sargeblobs gansaku-
Trebuli konstituciuri dacviT, gamoiwvevda aseTi jgufebis privilegias, 
rac Seusabamo iqneboda saparlamento demokratiis ZiriTad principTan. aR-
niSnulidan gamomdinare, germaniis ZiriTadi kanonis me-9 muxlis me-3 pun-
qtiT uzrunvelyofili dacva, romelic exeba koaliciisaTvis damaxasiaTebel 
specifikur saqmianobas, ar SeiZleba moicavdes koaliciis saagitacio saqmia-
nobas sayovelTao politikuri arCevnebis win. aseTi qmedebebi arc koaliciis 
daculi saqmianobis „ZiriTadi sferos“ nawilia (BVerfGE 4, 96 [108]; 19, 303 
[321]; 28, 295 [303]). sayovelTao arCevnebis win koaliciebis saagitacio saq-
mianoba, yvela sxva jgufTan SedarebiT, arc metad aris konstituciurad 
daculi da arc _ naklebad.

E – 50, 290

sawarmos mmarTvelobis sakiTxebSi dasaqmebulTa Tanamonawileobis Sesaxeb 
germaniis 1976 wlis 4 maisis kanoniT [SemdegSi: Tanamonawileobis Sesaxeb germa-
niis kanoni] gaTvaliswinebuli gafarToebuli Tanamonawileobis principi See-
sabameba kanoniT gansazRvruli sazogadoebebis, mowileebisa da damsaqmebelTa 
koaliciebis ZiriTad uflebebs.
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pirveli senatis 1979 wlis pirveli martis gadawyvetileba
- 1 BvR 532, 533/77, 419/78 da 1 BvL 21/78 -

konstituciuri sarCelebisa da aseve landis sasamarTlos wardginebis mi-
xedviT, germaniis kanoni Tanamonawileobis Sesaxeb miCneulia Seusabamod ger-
maniis ZiriTadi kanonis me-9 muxlis me-3 punqtiT uzrunvelyofil koaliciis 
TavisuflebasTan. zemoT aRniSnuli mosazrebebis Tanaxmad, ZiriTadi ufleba 
aris satarifo avtonomiis institutisa da misi winapirobebis garanti, rac 
gulisxmobs: koaliciebis Tavisufal dafuZnebas, mowinaaRmdege mxarisagan 
damoukideblobasa da Tavisuflebas ara mxolod dasaqmebulTaTvis, aramed 
_ damsaqmeblebisTvisac ...

aseve gacxadebulia, rom germaniis ZiriTadi kanonis me-9 muxlis me-3 pun-
qts ewinaaRmdegeba da arRvevs germaniis kanoni Tanamonawileobis Sesaxeb, 
vinaidan kanoni gzas uxsnis socialuri mowinaaRmdegis damsaqmebelTa kavSi-
rebze gavlenis moxdenis SesaZleblobas, riTac uxeSad exeba damsaqmebelTa 
koaliciebis arssa da daniSnulebas, zRudavs maT funqciaunarianobas da gan-
sakuTrebiT ki — maT brZolisunarianobas; es yvelaferi ki auqmebs uzrun-
velyofili satarifo sistemis funqcias.

germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis formulirebisa da 
misi istoriuli ganviTarebis mixedviT, koaliciis Tavisufleba, pirvel rig-
Si, aris Tavisuflebis ufleba. igi iTvaliswinebs da uzrunvelyofs gaerTia-
nebis Tavisuflebas samuSao da ekonomikuri pirobebis xelSewyobis mizniT 
da am miznis erToblivi ganxorcielebis Tavisuflebas (ix: BVerfGE 4, 96 [106]; 
38, 386 [393]); orive SemTxvevaSi monawileebi gadawyvetilebebs unda iRebdnen 
TviTon, yovelgvari saxelmwifo zegavlenis gareSe, Tavisuflad da sakuTa-
ri pasuxismgeblobis safuZvelze. uzrunvelyofis elementebia dafuZnebisa 
da gawevrebis Tavisufleba, gaerTianebis datovebis an masSi argawevrebis 
Tavisufleba, aseve _ koaliciis, rogorc aseTis, dacva (ix: BVerfGE 4, 96 
[101]; 19, 303 [312, 319]; 28, 295 [304]) da misi ufleba koaliciuri saqmianobis 
ganxorcielebasTan dakavSirebiT, rac emsaxureba germaniis ZiriTadi kanonis 
me-9 muxlis me-3 punqtiT gaTvaliswinebul miznebs (ix: BVerfGE 19, 303 [312]; 
28, 295 [304]).

zemoT aRniSnuli Tavisufleba moicavs satarifo xelSekrulebebis ga-
formebasac, romelTa meSveobiTac koaliciebi, sakuTari pasuxismgeblobiTa 
da ZiriTadad saxelmwifo zegavlenis gareSe, awesrigeben gansakuTrebiT xel-
fassa da sxva materialur samuSao pirobebTan dakavSirebul sakiTxebs iseT 
sferoSi, romelic maqsimalurad gaTavisuflebulia saxelmwifo mowesrige-
bis sferosagan (ix: BVerfGE 44, 322 [340]); maSasadame, koaliciis Tavisufleba 
emsaxureba samuSao cxovrebis saTanadod mowesrigebul sistemas (ix: BVerfGE 
4, 96 [107]; ix. aseve: BVerfGE 18, 18 [27]). koalicia, rogorc satarifo xelSe-
krulebis mxare, dafuZnebuli da organizebuli unda iyos Tavisuflebisa da 
sawarmoTaSorisi urTierTobisa da SekavSirebis safuZvelze (ix: BVerfGE 18, 
18 [28]). amas garda, misi struqtura imdenad damoukidebeli unda iyos, rom 
koaliciam SeZlos Tavisi wevrebis interesebis gatareba Sromisa da socia-
luri samarTlis sferoSi (ix: BVerfGE 4, 96 [107]; 18, 18 [28]). igi aseve saval-
debulod unda miiCnevdes moqmed satarifo samarTals. germaniis ZiriTadi 
kanonis me-9 muxlis me-3 punqti koaliciebs utovebs arCevnis uflebas, Tu 
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romeli saSualebebiT miaCniaT maT umjobesad TavianTi miznis ganxorcieleba 
(ix: BVerfGE 18, 18 [29, 32]).

koaliciis Tavisufleba germaniis ZiriTadi kanonis me-9 muxlis me-3 pun-
qtiT uzrunvelyofil gaerTianebis Tavisuflebaze metad saWiroebs zust 
gansazRvrasa da formulirebas kanonmdeblobis mier. aRniSnuli gamoixateba 
ara mxolod samarTlebrivi institutebisa da normaTa kompleqsis SeqmnaSi, 
romlebic saWiroa konstituciurad garantirebuli Tavisuflebis ganxor-
cielebisaTvis, aramed im sferoebis mniSvnelobidan da mravalricxovnebidan 
gamomdinarec, romlebsac exeba koaliciis saqmianoba ekonomikuri da socia-
luri sistemis farglebSi. aseve aucilebelia kanonismieri normebi, romle-
bic koaliciis Tavisuflebas farglebs dauwesebs; miT ufro, rom uzrunvel-
yofis sagani dakavSirebulia cvalebad ekonomikur da socialur pirobebTan, 
romlebic ufro metad unda uSvebdes modifikaciebisa da ganviTarebis Sesa-
Zleblobas, vidre _ sxva Tavisuflebis uflebaTa SemTxvevebSi.

zemoT aRniSnulidan gamomdinare, germaniis federaluri sakonstitucio 
sasamarTlo Tavisi mudmivi praqtikis farglebSi eyrdnoba imas, rom ger-
maniis ZiriTadi kanonis me-9 muxlis me-3 punqti koaliciis Tavisuflebas 
icavs mxolod mis ZiriTad nawilSi (ix: BVerfGE 19, 303 [321]; 28, 295 [304]; 38, 
281 [305]; 38, 386 [393]): ZiriTadi ufleba dacul pirebsa da konstituciuri 
rangis armqone gaerTianebebs aniWebs Sinaarsobrivad SeuzRudav samoqmedo 
asparezs (ix: BVerfGE 38, 386 [393]); xolo kanonmdeblis amocanaa, gansazRvros 
koaliciis Tavisuflebis masStabi koaliciis uflebamosilebis konkretu-
li formulirebisa da detaluri mowesrigebis gziT. amasTan, mas SeuZlia 
gaiTvaliswinos mosawesrigebeli sakiTxis specifika da gansakuTrebuli mo-
Txovnebi. Tumca, koaliciis saqmianobis ufleba SesaZlebelia SeizRudos im 
farglebSi, romelic aucilebelia sxva samarTlebrivi sikeTeebis dasacavad. 
normebi, romlebic ar aris gamarTlebuli aRniSnuli safuZvliT, uxeSad exe-
ba germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtiT dacul koaliciis 
saqmianobis ZiriTad sferos (ix: BVerfGE 19, 303 [321]; 28, 295 [306]).

zemoT aRniSnuli aseve vrceldeba satarifo avtonomiis uzrunvel-
yofaze. igi zogadi xasiaTisaa da ar moicavs im specifikas, romelic 
satarifo xelSekrulebaTa sistemam SeiZina germaniis ZiriTadi kanonis 
ZalaSi Sesvlisas moqmedi kanoniT tarifis Sesaxeb xelSekrulebebTan 
dakavSirebiT. aqedan gamomdinare, igi kanonmdebels detaluri formu-
lirebisaTvis utovebs farTo samoqmedo asparezs (ix: BVerfGE 20, 312 
[317]) da amiT qmnis SesaZleblobas, rom satarifounarianobis winapiro-
bebi ise moergos Sesabamis sazogadoebriv realobas, rom koaliciebma 
SeZlon TavianTi amocanebis Sesruleba. magram ZiriTadi ufleba ukrZa-
lavs koaliciis Tavisuflebas, satarifounarianoba damokidebuli gaxa-
dos iseT garemoebebze, romlebic ar aris aucilebeli sagnis arsidan 
anu samuSao cxovrebis mowesrigebisa da mSvidobianobis sayovelTao in-
teresidan gamomdinare (ix: BVerfGE 18, 18 [27]). aRniSnulis mixedviT, 
kanonmdebels ar ekrZaleba tarifis Sesaxeb xelSekrulebaTa sistemis 
adekvaturi ganviTareba; misi uflebamosilebis zRvari gadis koaliciis 
Tavisuflebis konstituciurad dacul ZiriTad sferoze, romelic aris 
tarifis Sesaxeb kanoniT mowesrigebuli da daculi xelSekrulebaTa sis-
temis garanti, xolo misi partniori unda iyos Tavisuflad Seqmnili 
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koalicia germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis SecnobiT 
(ix: BVerfGE 4, 96 [108]; ix. aseve: BVerfGE 38, 281 [305]).

Tanamonawileobis Sesaxeb germaniis kanonis me-7, 27-e, 29-e da 31-e muxle-
bi ar ereva germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtiT dacul 
koaliciis Tavisuflebis ZiriTad sferoSi. aRniSnuli normebi ar exeba arc 
dafuZnebisa da gawevrebis uflebebs da arc koaliciuri saqmianobis Tavi-
sufali da damoukidebeli ganxorcielebis garantias. isini tarifis Sesaxeb 
xelSekrulebaTa sistemis farglebSi arc kanonsawinaaRmdego formiT iTva-
liswineben samuSao da ekonomikuri pirobebis xelSewyobis damatebiT saxeo-
bas da arc mowinaaRmdege mxaris damoukideblobis princips zRudaven dauS-
vebeli formiT. aseve, ar arsebobs imis varaudis safuZveli, rom Tanamo-
nawileobis Sesaxeb germaniis kanonis zemoT aRniSnuli normebi gamoiwvevs 
satarifo avtonomiis funqciaunarianobis dakargvas.

koaliciebis dafuZnebis, maTSi gawevrebis, argawevrebisa Tu koaliciis 
datovebis Tavisuflebas ar exeba gasaCivrebuli normebi. igive vrceldeba 
damsaqmebelTa koaliciebzec ...

maSasadame, gasaCivrebuli da Semowmebas daqvemdebarebuli debulebebis 
Sesabamisoba germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtTan SeiZleba 
exebodes mxolod ZiriTadi uflebiT gaTvaliswinebul tarifis Sesaxeb xel-
SekrulebaTa sistemis uzrunvelyofas.

Tumca, aRniSnulic agrZelebs Tavis arsebobas yovelgvari samarTlebrivi 
cvlilebebis gareSe. rodesac germaniis kanoni Tanamonawileobis Sesaxeb ta-
rifuli sistemis paralelurad aviTarebs samuSao da ekonomikuri pirobebis 
xelSewyobis erT-erT saSualebas, kerZod, dasaqmebulTa Tanamonawileobas 
sawarmos mmarTvelobis sakiTxebSi, es xels ar uSlis da ar ewinaaRmdegeba 
germaniis ZiriTadi kanonis me-9 muxlis me-3 punqts.

rogorc zemoT warmoCnda, ZiriTadi ufleba ar moicavs tarifis Sesaxeb 
xelSekrulebisa da samuSao pirobebis gaumjobesebisaTvis brZolis sistemis 
garantiebs misi dRevandeli formiT. germaniis ZiriTadi kanonis me-9 muxlis 
me-3 punqti verc im gagebiT ganimarteba, rom norma tariful sistemas iTva-
liswinebs samuSao da ekonomikuri pirobebis gaumjobesebis erTaderT Sesa-
Zleblobad da formad. aseTi midgoma ver SeeTavseboda koaliciis Tavisu-
flebis arss da mis istoriul ganviTarebas, rasac am institutis ganmarte-
bisas aqvs arsebiTi mniSvneloba.

germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti, rogorc Tavisu-
flebis ufleba, miznad isaxavs, saxelmwifo normisagan Tavisufali sivr-
cis farglebSi uzrunvelyos, rom monawileebma sakuTari pasuxismgeblobiT 
miiRon gadawyvetileba, Tu rogor surT maT samuSao da ekonomikuri pi-
robebis gaumjobesebisaTvis xelSewyoba. is, rom aRniSnuli miznis ganxor-
cieleba SesaZlebelia mxolod tarifis Sesaxeb xelSekrulebebis gziT, 
normis formulirebidan ar ikveTeba da amasTan, aseTi midgoma iqneboda 
Tavisuflebis SezRudva. samuSao cxovrebisa da pirobebis mowesrigeba da 
mogvareba, rac aris germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis 
mizani, SesaZlebelia sxvadasxva gziT, kerZod, ara mxolod interesTa da-
pirispirebis, konfliqtebisa da brZolis formatSi, rac damaxasiaTebelia 
tarifuli sistemisaTvis, aramed aseve _ SeTanxmebisa da TnamSromlobis 
gziTac, romelic ar gamoricxavs da iTvaliswinebs konfliqtebsac da maTi 
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mogvarebis sakiTxebsac. aseT alternativasac gaaCnia mowesrigebisa da mo-
gvarebis potenciali...

aqedan gamomdinare, pirvel rigSi, mniSvnelovania: aris Tu ara sakmari-
sad da saTanadod daculi Tanamonawileobisa da tarifis Sesaxeb xelSekru-
lebaTa paraleluri arsebobisas tarifis Sesaxeb xelSekrulebis mxareebis 
damoukidebloba im SinaarsiT, rom isini, maTi mTliani struqturidan gamom-
dinare, ar arian damokidebulni mowinaaRmdege mxareze, rac SesaZleblobas 
aZlevs maT, efeqturad da warmatebulad warmoadginon da daicvan TavianTi 
wevrebis interesebi Sromisa da socialuri samarTlis sferoSi.

erTmniSvnelovnad ver ganisazRvreba da dadgindeba, Tu ra masStabiT uS-
vebs Tanamonawileobis Sesaxeb germaniis kanoni damsaqmebelTa koaliciebze 
profkavSirebis gavlenis SesaZleblobas. samarTlebrivi normirebis gaTva-
liswinebiT, amgvari gavlenis SesaZlebloba ar aris TavisTavad sagulisxmo; 
Tumca, igi verc srulad gamoiricxeba. mowinaaRmdege mxaris mier damsaq-
mebelTa koaliciis damoukideblobis SezRudva, rac SesaZloa gamoiwvios 
zemoT aRniSnulma SesaZleblobam, ar exeba germaniis ZiriTadi kanonis me-9 
muxlis me-3 punqtis ZiriTad aspeqts.

damsaqmebelTa koaliciebis moTxovna maT damoukideblobasTan dakavSi-
rebiT, upirveles yovlisa, emsaxureba maTi wevri sawarmoebis interesebs. 
swored es interesebia savaldebulo am sawarmoTa warmomadgenlobiTi orga-
noebis wevrebisaTvis. isini valdebulni arian, yvelanairi SesaZlo pirovnu-
li Tu interesTa konfliqtis miuxedavad, ganaxorcielon TavianTi funqcie-
bi sawarmos interesebis farglebSi (ix: saaqcio sazogadoebaTa Sesaxeb germa-
niis kanonis 93-e muxli, SezRuduli pasuxismgeblobis sazogadoebaTa Sesaxeb 
germaniis kanonis 43-e muxli, kooperativebis Sesaxeb germaniis kanonis 34-e 
muxli); aRniSnuli vrceldeba aseve Tanamonawileobis Sesaxeb germaniis kano-
nis 33-e muxliT savaldebulod gaTvaliswinebul direqtorTa moadgileebze. 
am valdebulebis darRvevis SemTxvevaSi kanonmdebloba iTvaliswinebs Sesaba-
mis sanqciebs. igive unda vrceldebodes im amocanaTa mimarT, romlebic ekis-
rebaT warmomadgenlobiTi organoebis wevrebs satarifo sistemis farglebSi. 
aqedan gamomdinare, konstituciuri Semowmeba unda efuZnebodes imas, rom 
im sawarmoebis warmomadgenlebi, sadac mocemulia zemoT aRniSnuli Tana-
monawileoba, damsaqmebelTa koaliciebsa da maT organoebSi moqmedeben im 
samarTlebrivi valdebulebis Sesabamisad, romelic maT ukrZalavs mowinaaR-
mdege mxaris interesebis aRqmas. am Semowmebas ar SeiZleba safuZvlad daedos 
monawileTa mxridan aramarTlzomieri qmedeba. Tumca, SesaZloa calkeul Se-
mTxvevaSi saeWvo da gasarkvevi iyos sakiTxi, Tu ra Seesabameba zemoT aRniS-
nul samarTlebriv valdebulebas. ver gamoiricxeba is garemoeba, rom aRniS-
nulTan dakavSirebuli urTierTsawinaaRmdego mosazrebebi ganpirobebulia 
monawileTa cxovrebiseuli gamocdilebebiT da, Sesabamisad, SesaZloa ufro 
axlos idges an mowileebis, an dasaqmebulebis mxaresa da poziciebTan...

im sawarmoTa mniSvnelobis gaTvaliswinebiTac, sadac mocemulia Tanamo-
nawileoba, dasaqmebulTa da profkavSirTa zegavlena sustdeba damsaqmebel-
Ta gaerTianebebsa da kavSirebze. aseve gasaTvaliswinebelia is garemoebac, 
rom damsaqmebelTa gaerTianebebs miekuTvneba sawarmoebic, sadac ar aris mo-
cemuli Tanamonawileoba. aseT viTarebaSi SesaZloa dasaqmebulTa gavlenis 
masStabi damsaqmebelTa gaerTianebebsa da maT kavSirebSi iyos bevrad mcire, 
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vidre _ Tanamonawileobis principis gamtarebeli sawarmoebis SemTxvevaSi. 
aseve gasaTvaliswinebelia isic, rom damsaqmebelTa koaliciebs sawesdebo 
samarTlis meSveobiT xelT upyriaT dasaqmebulTa da profkavSiris mxridan 
SesaZlo zegavlenis Semcirebisa da gamoricxvis saSualeba.

yovelive amis Semdeg kidev SemorCenili zegavlenis SesaZlebloba princi-
pul safrTxes ar uqmnis damsaqmebelTa koaliciebis damoukideblobas maTi 
mowinaaRmdegeebis mxridan da, aqedan gamomdinare, Seesabameba germaniis Ziri-
Tadi kanonis me-9 muxlis me-3 punqts.

E – 92, 365 I

1.  Sromis xelSewyobis Sesaxeb germaniis kanonis 116-e muxlis me-3 punqtis 
pirveli winadadeba Seesabameba germaniis ZiriTad kanons. im SemTxve-
vebisaTvis, rodesac aRniSnuli normebis Sedegad warmoiSveba tarifis 
Sesaxeb xelSekrulebis mxareebis struqturuli uTanasworoba, romelic 
xels uSlis samuSao da ekonomikuri pirobebis Taobaze saTanadod daba-
lansebuli SeTanxmebis miRwevas da romelic verc sasamarTlo praqtikiT 
swordeba, kanonmdebelma unda gaiTvaliswinos RonisZiebebi satarifo 
avtonomiis dasacavad.

2.  koaliciis Tavisuflebis ZiriTadi ufleba samarTlebrivma sistemam im Se-
mTxvevaSi unda gansazRvros zustad, rodesac saqme exeba tarifis Sesaxeb 
xelSekrulebis mxareebs anu urTierTsawinaaRmdego interesebis mqone su-
bieqtebs. amasTan, kanonmdebels aqvs farTo samoqmedo asparezi. imis Sefase-
ba, darRveulia Tu ara Tanasworoba tarifis Sesaxeb xelSekrulebis mxaree-
bs Soris da ra gavlenas axdens esa Tu is norma ZalTa gadanawilebaze, war-
moadgens kanonmdeblis kompetencias. 

pirveli senatis 1995 wlis 4 ivlisis gadawyvetileba
- 1 BvF 2/86 da 1, 2, 3, 4/87 da 1 BvR 1421/86 -

safuZvlebi:
a

gancxadebebi normatiuli kontrolis Taobaze da sakonstitucio saCivari 
aRZrulia Sromis xelSewyobis Sesaxeb germaniis kanonis axali normebis wina-
aRmdeg, romelic exeba gaficvis dros Sromis federaluri samsaxuris mier 
Sesabamisi momsaxurebis gawevas.

I
1. Semowmebas daqvemdebarebuli normebi awesrigebs winapirobebs, romelTa ar-

sebobisas gaicema xelfasis sanacvlo Tanxa (moklevadiani samuSao daxmareba), ro-
desac imave seqtorSi, magram sxva satarifo regionSi momuSaveni regionalurad 
SezRuduli gaficvis Sedegad droebiT ver asrulebdnen TavianT profesiul mo-
valeobas. Sromis xelSewyobis Sesaxeb germaniis kanonis 416-e muxlis me-3 punqti 
gamoricxavs aRniSnuli moTxovnis uflebas, Tu aseT dasaqmebulebs waeyenebaT 
imave saxisa da moculobis moTxovnebi da gaficvis Sedegebi, yvela winaswari va-
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raudiT, aseve gaTvaliswinebuli iqneba maT regionSic („participaciis principi“). 
normis me-5 da me-6 punqtebi Seicavs damatebiT procesualur mowesrigebas.

a) Semowmebas daqvemdebarebuli normebis gamocemamde arsebuli samarTle-
brivi viTarebis safuZvelze im gaficvebisas, romlebSic monawileobda mom-
Civani, „arasabrZolo“ regionebSi gaicemoda moklevadiani samuSao daxmareba, 
raSic kanonmdebelma dainaxa Sromis sakiTxebTan dakavSirebuli federaluri 
uwyebis neitralurobis darRveva gaficvis dros...

g

gancxadebebi normatiuli kontrolis Sesaxeb da konstituciuri sarCe-
li dausabuTebelia. Semowmebas daqvemdebarebuli norma, yovel SemTxvevaSi, 
dRevandeli viTarebiT ar arRvevs mosarCelis koaliciur Tavisuflebas da 
Seesabameba aseve germaniis ZiriTad kanons, Tumca, mxolod _ normis nawilo-
briv konstituciuri ganmartebis SemTxvevaSi.

I
dasaqmebis xelSewyobis Sesaxeb germaniis kanonis 116-e muxlis me-3 punqtis 

pirveli winadadebis me-2 qvepunqti ar ewinaaRmdegeba germaniis ZiriTadi kano-
nis me-9 muxlis me-3 punqts. Tumca, aRniSnuli norma zRudavs profkavSirebis 
koaliciis Tavisuflebas, magram igi imavdroulad icavs im zRvars, romelic 
miTiTebuli aqvs kanonmdebels misi mowesrigebis uflebamosilebis farglebSi.

1. a) germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtiT gaTvaliswi-
nebuli ZiriTadi ufleba, pirvel rigSi, aris Tavisuflebis ganmsazRvreli 
ufleba. igi TiToeuls aniWebs imis uflebas, rom Seqmnas gaerTianeba samuSao 
da ekonomikuri pirobebis xelSewyobis mizniT da sxva adamianebTan erTad 
iRvawos am miznis ganxorcielebisaTvis. amasTan, monawileebs SesaZlebloba 
unda hqondeT, gadawyvetilebebi miiRon saxelmwifosagan damoukideblad, sa-
kuTari pasuxismgeblobis safuZvelze.

magram amiT aseve daculia sakuTriv gaerTianebis ufleba, rac gulisxm-
obs specifikuri koaliciuri saqmianobis meSveobiT germaniis ZiriTadi ka-
nonis me-9 muxlis me-3 punqtiT gaTvaliswinebuli miznebis ganxorcielebas 
(ix: BVerfGE 50, 290 [367]). im saSualebaTa SerCevis prerogativas, romlebic 
koaliciebs saTanadod da adekvaturad miaCniaT aRniSnuli miznebis misaRwe-
vad, germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti TviTon koaliciebs 
aniWebs. ZiriTadi uflebiT aseve daculia gaficvis RonisZiebebi, rogorc 
koaliciuri saqmianoba, romelic exeba tarifis Sesaxeb xelSekrulebebis ga-
formebas.

gaficvis RonisZiebebi imdenad moiazreba koaliciis TavisuflebaSi, ram-
denadac aseTi zomebi aucilebelia efeqtiani da funqciaunariani satarifo 
avtonomiis uzrunvelsayofad (ix: BVerfGE 84, 212 [224]; 88, 103 [114]).

b) koaliciis Tavisuflebis ZiriTadi ufleba samarTlebrivma sistemam 
zustad unda gansazRvros, rodesac saqme exeba tarifis Sesaxeb xelSekru-
lebis mxareebs, anu urTierTsawinaaRmdego interesebis mqone subieqtebs. 
tarifis Sesaxeb xelSekrulebis orive mxare Tanabrad sargeblobs germaniis 
ZiriTadi kanonis me-9 muxlis me-3 punqtiT gaTvaliswinebuli dacviT, Tum-
ca, misi ganxorcielebisas isini dganan erTmaneTis pirispir. mxareebi aseve 
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imdenad arian daculni saxelmwifo Carevebisagan, ramdenadac, TavianTi ur-
TierTsawinaaRmdego interesebis ganxorcielebis mizniT, iyeneben iseT sabr-
Zolo saSualebebs, romlebsac didi gavlena aqvT mowinaaRmdege mxaresa da 
sazogadoebaze. zemoT aRniSnuli dacva saWiroebs koordinirebul normebs, 
romlebic uzrunvelyofs urTierTsawinaaRmdego ZiriTad uflebaTa pozi-
ciebis erTmaneTis paralelurad arsebobas. sabrZolo saSualebis gamoyeneba 
winapirobad iTvaliswinebs garkveuli samarTlebrivi pirobebis arsebobas, 
romlebic uzrunvelyofs, rom daculi iqneba, rogorc Tavisuflebis ufle-
bis mizani da daniSnuleba, aseve _ misi mimarTeba konstituciuri wesrigisad-
mi (ix: BVerfGE 88, 103 [115]).

aseTi sakiTxebis mowesrigebisas kanonmdebels miniWebuli aqvs farTo sa-
moqmedo asparezi. germaniis ZiriTadi kanoni ar gansazRvravs, Tu rogor unda 
gaemijnos erTmaneTs ZiriTadi uflebis urTierTsapirispiro poziciebi. igi 
arc sabrZolo pirobebis optimizacias iTxovs. ZiriTadad, TviTon tarifis 
Sesaxeb xelSekrulebis mxareTa nebazea damokidebuli sabrZolo meTodebis 
SerCeva da morgeba cvalebad pirobebsa da saSualebebze, raTa SesaZlebeli 
iyos saTanado winaaRmdegobis gaweva da dabalansebuli satarifo gadawyve-
tilebebisa da SeTanxmebebis miRweva. meore mxriv, kanonmdebels, sayovelTao 
keTildReobisa Tu darRveuli paritetis aRdgenis mizniT, SeuZlia Secva-
los aRniSnuli brZolis pirobebi (ix: BVerfGE 84, 212 [228]).

g) kanonmdeblis Tavisufali samoqmedo asparezis zRvari gadis germaniis 
ZiriTadi kanonis me-9 muxlis me-3 punqtis obieqtur arsze. satarifo avto-
nomia unda iyos daculi, rogorc sfero, sadac satarifo xelSekrulebis 
mxareebs SesaZlebloba aqvT, yovelgvari saxelmwifo zegavlenis gareSe, sa-
kuTari pasuxismgeblobis safuZvelze imoqmedon (ix: BVerfGE 50, 290 [367]). ar 
SeiZleba, rom maT qmedunarianobas Seeqmnas safrTxe.

koaliciebs unda SeeZloT maTTvis konstituciurad gansazRvruli miznis 
miRweva, rac mdgomareobs TavianTi wevrebis samuSao da ekonomikuri piro-
bebis dacvasa da xelSewyobaSi, gansakuTrebiT ki _ tarifis Sesaxeb xelSe-
krulebebis gaformebis meSveobiT. tarifis Sesaxeb xelSekrulebis sistema 
swored imazea morgebuli, rom koleqtiuri qmedebebis gziT gaaTanabros Ti-
Toeuli dasaqmebulis struqturuli daqvemdebareba SromiTi xelSekrule-
bis gaformebisas da amiT SesaZlebeli gaxados maqsimalurad dabalansebuli 
SeTanxmebebis miRweva xelfasebsa da samuSao pirobebTan dakavSirebiT. Sesa-
bamisad, satarifo avtonomia funqcionirebs mxolod maSin, rodesac tarifis 
Sesaxeb xelSekrulebis mxareebs Soris SeZlebisdagvard mocemulia ZalTa 
Tanafardoba anu _ pariteti (ix: BVerfGE 84, 212 [229]). aqedan gamomdinare, 
norma im SemTxvevaSi ewinaaRmdegeba germaniis ZiriTadi kanonis me-9 muxlis 
me-3 punqts, rodesac tarifis Sesaxeb xelSekrulebasTan dakavSirebuli mo-
laparakebebisas aRar aris daculi xelSekrulebis erTi mxaris interesebi, 
pozicia da unari, awarmoos efeqturi brZola meore mxaris winaaRmdeg da 
aseve, SezRudulia misi koaliciuri saqmianoba, xolo am SezRudvis masStabi 
da moculoba ar aris aucilebeli ZiriTad uflebaTa ormxrivi poziciebis 
dabalansebisa da gaTanabrebisaTvis (ix: BVerfGE 84, 212 [228]).

germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtidan ar gamomdinareobs 
is konkretuli masStabebi, romlebze dayrdnobiTac SesaZlebeli iqneba tari-
fis Sesaxeb xelSekrulebis mxareTa Soris Zalebis gadanawilebis Sefaseba...
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d) sakiTxis Sefasebisas, aris Tu ara Sesabamisi normebiT daculi profka-
vSirebis unari, warmarTos Sedegiani da efeqturi brZola, gadamwyvetia ka-
nonmdeblis Sefasebebi. dasaqmebulTa koaliciis sabrZolo unari da Zala 
damokidebulia rig faqtorTa erTobliobaze, romelic ar eqvemdebareba ca-
lkeul ganxilvas da Zneli Sesafasebelia maTi efeqturobis TvalsazrisiT. 
amasTan, rTulad Sesacnobi da gamosavlenia koaliciisaTvis arsebuli Sesa-
Zleblobebi dapirispirebis gansakuTrebuli formebis meSveobiT Secvlil 
pirobebsa da garemoebebze morgebasTan dakavSirebiT. aseT viTarebaSi kanon-
mdebels ekisreba politikuri pasuxismgebloba gadamwyveti faqtorebis sa-
Tanado Secnobisa da SefasebisaTvis. germaniis federaluri sakonstitucio 
sasamarTlo Tavisi mosazrebiT ver daikavebs kanonmdeblis adgils. Sesaba-
misad, konstituciurobis zRvari darRveulia mxolod im SemTxvevaSi, ro-
desac aSkaraa, rom Sefaseba mcdaria, an rodesac gasaCivrebuli RonisZieba 
Tavidanve mimarTuli iyo ZalTa arsebuli balansis darRvevis an arsebuli 
uTanasworobis gamyareba-gamZafrebisken.

e) Sefaseba, romelsac kanonmdebeli Tavdapirvelad akeTebs samuSao pi-
robebis gaumjobesebasTan dakavSirebuli brZolis sakiTxis mowesrigebisas, 
SesaZloa mogvianebiT ar aRmoCndes arsebuli viTarebis Sesabamisi. Semdego-
mi cvlilebebisa da ganviTarebis Sedegad SesaZloa, gaqarwyldes Tavdapir-
veli logikuri varaudi da aseve, ar gamarTldes Tavdapirveli molodini. 
aqedan gamomdinare, SeiZleba Tavis droze konstituciurad dasaSvebma nor-
mam mogvianebiT gamoiwvios satarifo avtonomiis funqcionirebis darRveva. 
aseTi ganviTareba imdenad saWiroebs Sesworebas, ramdenadac gamovlenilia 
struqturuli uTanasworobebi, romlebic xels uSlis dabalansebuli da Ta-
nabari SeTanxmebebis miRwevas samuSao da ekonomikuri pirobebis dacvasa da 
xelSewyobasTan dakavSirebiT da romelTa koreqturac SeuZlebelia kanonm-
deblobisaTvis mikuTvnebul farglebSi. aseT SemTxvevebSi kanonmdebeli val-
debulia, gaataros koaliciis TavisuflebasTan dakavSirebuli RonisZiebebi  
(ix: BVerfGE25, 1 [13]; 49, 89 [130]; 50, 290 [335]).

2. zemoT aRniSnuli masStabebis gaTvaliswinebiTa da mixedviT, dadebiTia 
gasaCivrebuli normis konstituciur-samarTlebrivi Sefaseba. 

a) kanonmdeblis mier SerCeuli normis principi Seesabameba germaniis Ziri-
Tadi kanonis me-9 muxlis me-3 punqts.

man gamosca aseTi norma, vinaidan miiCnia, rom moklevadiani fuladi samu-
Sao daxmarebis gziT profkavSirebis sasikeTod moxdeboda Careva sagaficvo 
RonisZiebebSi da amiT maTi brZolisunarianoba amaRldeboda. Sromis fede-
raluri samsaxuris neitraluroba dairRveoda maSin, rodesac moklevadiani 
samuSao daxmareba gaicemoda gaficvis teritoriis farglebs gareT mdeba-
re sawarmoebSi da rodesac mosalodneli iqneboda, rom am sawarmoebSi da-
saqmebulebic isargeblebdnen gaficviT miRweuli SedegebiT. axal normas 
safuZvlad udevs principi, romlis mixedviTac unda moxdes gaficvisas xel-
fasis ganacduris riskis gaTvaliswineba da im dasaqmebulTa mier sakuTar 
Tavze aReba, romlebic uSualod ar monawileoben gaficvis RonisZiebaSi, ma-
gram dainteresebulni arian gaficvaSi monawile dasaqmebulTa warmatebebiT, 
vinaidan aseTi Sedegebi, savaraudod, aisaxeba aseve maT sasikeTod.

zemoT aRniSnuli ar ewinaaRmdegeba konstitucias. Tanamonawileoba aris 
logikuri da misaRebi kriteriumi, rom xelfasis ganacduris riskma umuSe-
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varTa dazRvevis sferodan gadmoinacvlos im dasaqmebulTa pasuxismgeblo-
bis sferoSi, romelTa interesebic emTxveva gaficvaSi uSualod monawile 
kolegebisas. rogorc aRiniSna, logikuri da gamarTlebulia es damTxveva 
miCneul iqnes moklevadiani samuSao daxmarebis gaucemlobis safuZvlad.

b) faqtobrivi TvalsazrisiT, kanonmdebeli xelmZRvanelobda varaudiT, rom 
metalis industriaSi arsebuli mWidro produqciuli kavSiris gamo mosarCeli-
saTvis martivad iqneboda SesaZlebeli, erT satarifo zonaSi gaficvis saSuale-
biT gamoewvia mniSvnelovani produqciuli darRvevebi sxva regionebSic.

aRniSnul varauds kiTxvis niSnis qveS ar ayenebs mosarCele. amas garda, 
igi dasturdeba 1984 wlis gaficviT...

g) konstitucias ar ewinaaRmdegeba kanonmdeblis Sefaseba, romlis Ta-
naxmadac, Sromis xelSewyobis Sesaxeb germaniis kanonis 116-e muxlis Zvelma 
versiam gamoiwvia paritetis gadanacvleba am normis ganmartebis farglebSi, 
romelic mas mianiWa socialurma sasamarTlo praqtikam saxelfaso riskebTan 
dakavSirebuli SromiT-samarTlebrivi marTlmsajulebis safuZvelze. aseT 
rTul da kompleqsur faqtobriv garemoebebs kanonmdebeli afasebs Tavisi 
politikuri pasuxismgeblobis farglebSi, romelic mas akisria sayovelTao 
keTildReobis dacvis mizniT.

ar aris mocemuli mosazrebebi da garemoebebi, romlebic adastureben, 
rom Semowmebas daqvemdebarebuli norma imdenad zRudavs satarifo avtono-
miis funqciaunarianobas, rom aRniSnuli amarTlebs da asabuTebs mosarCeli-
sa da ganmcxadeblebis konstituciur-samarTlebriv eWvebsa da protests...

aqedan gamomdinare, rogorc faqtobrivi, aseve samarTlebrivi kuTxiT 
gaurkvevelia, gamoiwvevs Tu ara gasaCivrebuli norma samomavlo gaficvebi-
sas tarifis Sesaxeb xelSekrulebis mxareebis sabrZolo unaris uTanasworo-
bas, rac SeuZlebels gaxdis SeZlebisdagvarad Tanabar pirobebSi molaparake-
bebis warmarTvasa da Sesabamisi SeTanxmebebis miRwevas. Tu aseTi SemTxveva 
moxdeba, maSin kanonmdebeli valdebuli iqneba, ganaxorcielos Sesabamisi 
RonisZiebebi satarifo avtonomiis dasacavad; magram vidre aseTi darRveva 
ar aris saxeze, isev da isev sasamarTloebis amocanad rCeba moqmedi wesebis 
ganmarteba da gamoyeneba germaniis ZiriTadi kanonis me-9 muxlis me-3 punqtis 
kuTxiTa da Sesabamisad.

germaniis ZiriTadi kanonis me-12 muxlTan dakavSirebiT:

E – 7, 377

1. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtiT, samewarmeo Tavi-
suflebis gaTvaliswinebiT, ar xdeba misi, rogorc sazogadoebrivi da ekono-
mikuri sistemis, obieqturi principis proklamacia, aramed gaTvaliswinebu-
lia calkeuli adamianis ZiriTadi ufleba, romlis mixedviTac, mas SeuZlia 
nebismieri daSvebuli saqmianobis profesiis saxiT ganxorcieleba im SemTx-
vevaSic ki, rodesac igi ar Seesabameba tradiciul an samarTlebrivad fiqsi-
rebul Áwa rmodgenebs profesiis Sesaxeb~.



180

2. cneba Áp rofesia~, germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis 
gagebiT, vrceldeba profesiebzec, romlebic moicavs iseT saqmianobas, ro-
melTa ganxorcielebac saxelmwifos prerogativaa. Tumca, germaniis Ziri-
Tadi kanonis 33-e muxli profesiebisaTvis, romlebic ganekuTvneba Ás ajaro 
samsaxurs~, iTvaliswinebs farTo masStabis gansakuTrebul normebs.

3. im SemTxvevaSi, Tu Sesabamisi saqmianobis ganxorcieleba SesaZlebelia ro-
gorc damoukidebeli, Tavisufali, aseve _ damokidebuli formiT da ro-
desac misi ganxorcielebis orive formas gaaCnia sakuTari socialuri dat-
virTva, maSin erT-erTi maTganis arCeva da erTi formidan meoreze gadasvla 
warmoadgens profesiis arCevas, germaniis ZiriTadi kanonis me-12 muxlis 
pirveli punqtis gagebiT. 

4. kanonmdeblis mier Sesabamisi sakiTxis mowesrigebis uflebamosilebis ger-
maniis ZiriTadi kanonis me-12 muxlis pirveli punqtis me-2 winadadebiT 
gaTvaliswinebuli Sinaarsi da moculoba saTanadod ganisazRvreba ganmar-
tebiT, romelic Seesabameba da iTvaliswinebs ZiriTadi uflebis arssa da mis 
mniSvnelobas socialur cxovrebaSi.

5. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis me-2 winadadebiT 
gaTvaliswinebuli kanonmdeblis uflebamosileba vrceldeba profesiis 
ganxorcielebasa da mis arCevaze, Tumca _ sxvadasxva intensiurobiT. aRniS-
nuli norma ganpirobebulia profesiis ganxorcielebis aspeqtiT da, Sesaba-
misad, profesiis arCevis TavisuflebaSi Carevac SesaZlebelia mxolod am 
kuTxiT. Sinaarsobrivad igi miT ufro Tavisufalia, rac ufro metad aris 
dakavSirebuli mxolod profesiis ganxorcielebasTan; xolo rac ufro me-
tad exeba es norma profesiis arCevis Tavisuflebasac, miT ufro viwro da 
SezRudulia kanonmdeblis uflebebi.

6. aRniSnuli ZiriTadi uflebis daniSnulebaa, daicvas individis Tavisufle-
ba, xolo kanonmdeblis mier sakiTxis mowesrigebis daTqmam unda uzrunvel-
yos sazogadoebis erToblivi interesebis saTanado gaTvaliswineba. orive 
moTxovnis dakmayofilebis saWiroebidan kanonmdeblis mier gansaxorcie-
lebeli CarevebisaTvis gamomdinareobs Semdeg principTa diferencirebis 
moTxovna:

a) profesiis ganxorcielebis Tavisufleba SesaZlebelia SeizRudos, rodesac 
aRniSnuli gamarTlebuli da mizanSewonilia sayovelTao keTildReobidan 
gamomdinare gonivruli mosazrebebiT; ZiriTadi uflebis damcavi meqanizmi 
SezRudulia gadaWarbebuli, Seusabamo da, aqedan gamomdinare, arakonsti-
tuciuri valdebulebebis dakisrebiT.

b) profesiis arCevis Tavisufleba SeiZleba SeizRudos mxolod maSin, rodes-
ac es ganpirobebulia gansakuTrebiT mniSvnelovani sazogado sikeTeebis 
dacvis aucileblobiT. im SemTxvevaSi, Tu gardauvalia aRniSnuli Careva, ka-
nonmdebelma unda SearCios Carevis iseTi forma, romelic yvelaze naklebad 
zRudavs ZiriTad uflebas.

a) Tu profesiis arCevis Tavisufleba izRudeba Sesabamisi winapirobebis gaTva-
liswinebis gziT, maSin unda moxdes diferencireba subieqtur da obieqtur 
winapirobebs Soris: subieqtur kriteriumebze (gansakuTrebiT ki ganaTle-
baze) vrceldeba Tanazomierebis principi im SecnobiT, rom isini, profesiis 
saTanado ganxorcielebis miznebidan gamomdinare, ar unda iyos gadaWarbe-
buli. obieqturi winapirobebis gaTvaliswinebis saWiroeba gansakuTrebiT 
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mkacrad unda dasabuTdes; ZiriTadad, aRniSnuli RonisZieba SesaZlebelia 
gamarTldes mxolod safuZvliani an savaraudo safrTxiT, romelic mimar-
Tulia gansakuTrebiT mniSvnelovani sayovelTao sikeTis winaaRmdeg.

d) germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis me-2 winadadebiT 
gaTvaliswinebuli norma yovelTvis unda ganxorcieldes im Á safexurze~, 
sadac yvelaze naklebia Careva profesiis arCevis TavisuflebaSi. kanonmde-
bels mxolod im SemTxvevaSi SeuZlia gadasvla Semdeg “safexurze”, rodes-
ac igi damajereblad ganmartavs, rom ar aris SesaZlebeli mosalodneli 
safrTxis aRmofxvra wina Á safexuris~ (konstituciuri) saSualebebis dax-
marebiT.

7. federaluri sakonstitucio sasamarTlo valdebulia Seamowmos, gaiTva-
liswina Tu ara kanonmdebelma misi uflebamosilebis zemoT aRniSnuli 
SezRudvebi; Tu konkretul SemTxvevaSi profesiis arCevis Tavisufleba Sei-
zRuda obieqturi kriteriumebis gaTvaliswinebis gziT, maSin sasamarTlos 
aseve SeuZlia Seamowmos, ganpirobebulia Tu ara es SezRudva gansakuTrebu-
lad mniSvnelovani sayovelTao sikeTis dacvis aucileblobiT.

8. saafTiaqo samarTlis sferoSi konstitucias Seesabameba mxolod adgilis 
SerCevis Tavisufleba, romelic moiazreba, rogorc obieqturi SezRudvebis 
ararseboba.

pirveli senatis 1958 wlis 11 ivnisis gadawyvetileba
afTiaqebis Sesaxeb kanonis me-3 muxlis pirveli punqti:

(1) afTiaqisaTvis saeqspluatacio nebarTvis gacema SesaZlebelia mxolod 
im SemTxvevaSi, Tu:

a) afTiaqis gaxsna mosaxleobis medikamentebiT momaragebis mizniT war-
moadgens sazogadoebriv interess da

b) ivaraudeba, rom uzrunvelyofilia misi ekonomikuri safuZveli da misi 
gaxsna safrTxes ar Seuqmnis mezoblad mdebare afTiaqebs im mxriv, rom maTi 
ekonomikuri safuZvlis Seryevis gamo aRar iqneba uzrunvelyofili Sesabami-
si winapirobebi am afTiaqebis saTanado eqspluataciisaTvis.

nebarTva SesaZloa, dakavSirebuli iyos valdebulebasTan, rom, medikamen-
tebiT uzrunvelyofis balansis interesebidan gamomdinare, afTiaqi gaixsnas 
garkveul konkretul teritoriaze.

oberbaiernis mTavrobis gadawyvetileba Semdegnairad asabuTebs mosarCe-
lis gancxadebaze uars rogorc afTiaqebis Sesaxeb kanonis me-3 muxlis pir-
veli punqtis Á a” qvepunqtTan, aseve Á b” qvepunqtTan mimarTebiT:

gancxadebaSi miTiTebuli afTiaqis gaxsna ar warmoadgens sazogado in-
teress. aRniSnul teritoriaze sul daaxloebiT 6000 adamiani saWiroebs 
medikamentebiT uzrunvelyofas, risTvisac savsebiT sakmarisia ukve ar-
sebuli erTi afTiaqi. sazogado janmrTelobaze zrunvis mosazrebebidan 
gamomdinare, afTiaqis gaxsna daiSveba mxolod iq, sadac ufro didi rao-
denobis mosaxleobaa medikamentebiT uzrunvelsayofi. ekonomikurad sus-
ti afTiaqebi ufro martivad gascemen medikamentebs Sesabamisi receptis 
gareSe da aseve, Á didsulovnebi~ arian kanoniT akrZaluli saZile saSua-
lebebis gacemisas.
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amas garda, mocemul SemTxvevaSi arc afTiaqis ekonomikuri safuZveli 
iqneboda myari, vinaidan arsebuli masStabebisa da standartebis mixedviT, 
erTi afTiaqi unda akmayofilebdes 7000-8000 mosaxles, raTa SeZlos funq-
cionireba. Sesabamisad, ganmcxadeblebi TviTonac unda iqnen daculni imisa-
gan, rom maT ar gaxsnan iseTi afTiaqi, romelic finansurad ver iarsebebs.

gasaTvaliswinebelia is faqtoric, rom aRniSnuli afTiaqis gaxsniT, ze-
moT moyvanili mosazrebebis garda, imdenad SeizRudeba arsebuli afTiaqis 
ekonomikuri safuZveli, rom aRar iqneba uzrunvelyofili misi saTanado eqs-
pluataciis winapirobebi.

IV
kiTxva, Seesabameba Tu ara saafTiaqo kanonis me-3 muxlis pirveli punqti 

germaniis ZiriTadi kanonis me-12 muxlis pirvel punqts, moiTxovs aRniSnuli 
sakonstitucio normis mniSvnelobis gaazrebas. 

1. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti icavs moqa-
laqis Tavisuflebas Tanamedrove sazogadoebis erT-erT yvelaze mniSvne-
lovan sferoSi: igi TiToeul adamians aniWebs uflebas, Á profesiis~ saxiT 
moekidos yvela im saqmianobas anu aqcios igi misi cxovrebis uzrunvelyofis 
safuZvlad, romlisTvisac mas Tavi miaCnia Sesaferisad.

... cneba Á profesia~ farTod unda ganimartos. igi vrceldeba ara mxo-
lod yvela im profesiaze, romelic warmodgenilia tradiciulad an Tundac 
samarTlebrivad fiqsirebuli Á SexedulebebiT profesiis Sesaxeb~, aramed ca-
lkeuli adamianis mier Tavisuflad SerCeul iseT aratipur (nebadarTul) 
saqmianobazec, romelmac SesaZlebelia ganapirobos axali da myari profesie-
bis warmoqmna (ix: BVerfGE 2, 89 [92]; 4, 250 [254])...

b) Tu Tavad konstituciidan gamomdinare SevafasebT kanonmdeblis mier 
ZiriTadi uflebis sferoSi Carevis SesaZleblobebs, maSin SeiZleba miviC-
nioT, rom germaniis ZiriTadi kanonis pirveli punqtis formulireba Sesa-
Zloa miuTiTebdes imaze, rom Careva, zogadad, dasaSvebi unda iyos mxolod 
profesiis ganxorcielebasTan mimarTebiT, xolo profesiis arCevis Tavisu-
fleba ar unda eqvemdebarebodes gansakuTrebul normebs kanonis doneze. 
Tumca, ar SeiZleba aRniSnuli iyos normis azri, vinaidan cnebebi – pro-
fesiis Á arCeva~ da Á ganxorcieleba~ ise ver gancalkevdeba erTmaneTisagan, 
rom TiToeuli maTgani moicavdes da gamoxatavdes erT cxovrebiseul etaps, 
romelic arasodes gadakveTs meores. profesiuli saqmianobis dawyeba war-
moadgens profesiis ganxorcielebis dasawyiss, aseve aRniSnuli qmedebiT (da 
xSir SemTxvevaSi mxolod aRniSnuli qmedebiT) _ profesiuli arCevnis gake-
Tebasac; profesiis SenarCunebisa da misi ganxorcielebis dasrulebis neba 
imavdroulad warmoadgens profesiis arCevis aqtsac. aqedan gamomdinare, 
orive cneba sxvadasxva kuTxiTa da aspeqtiT moicavs Á profesiuli saqmiano-
bis~ erTian kompleqss. 

zemoT aRniSnuli konstituciuri normisa da cnebebis ganmarteba, romlis 
mixedviTac, kanonmdebels ekrZaleba profesiis arCevis TavisuflebaSi nebis-
mieri Careva, ar SeiZleba iyos swori. aseTi ganmarteba ar iqneboda cxovre-
biseuli sinamdvilisaTvis Sesabamisi da amitom samarTlebrivadac gaugebar 
Sedegebs gamoiwvevda. profesiis ganxorcielebis pirdapir momwesrigebeli 
norma, ZiriTadad, maSin aris dasaSvebi, Tu igi iribad zemoqmedebas axdens 
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profesiis arCevis Tavisuflebazec. es, pirvel rigSi, saxezea yvela im SemTx-
vevaSi, rodesac profesiuli saqmianobis dawyebisaTvis xdeba garkveuli wina-
pirobebis gaTvaliswineba anu rodesac profesiis ganxorcieleba damokide-
buli xdeba Sesabamis nebarTvaze. is garemoeba, rom germaniis ZiriTadi kanoni 
srulad ar gamoricxavs nebarTvis saWiroebas, gamoxatulia 74-e muxlis me-19 
qvepunqtiT, sadac gansazRvrulia nebarTvasTan dakavSirebuli kompetencia 
garkveul profesiebTan mimarTebiT. aseve normis Seqmnis istoriac mianiSnebs 
imaze, rom, marTalia, erTi mxriv, zogadad, sasurveli iyo profesiis xel-
misawvdomobis nebarTvis safuZvelze SezRudvebis Tavidan acileba, magram, 
meore mxriv, arc arsebuli SezRudvebis cnoba iyo sasurveli dauSveblad... 
unda aRiniSnos, rom konstituciis kanonmdebelma aq ver SeZlo probleme-
bis sruli Sinaarsobrivi da terminologiuri mogvareba; man SearCia iseTi 
formulireba, romelic exmaureba da agrZelebs samewarmeo samarTlisaTvis 
damaxasiaTebel gamijvnas samewarmeo saqmianobis Á arCevasa~ da Á ganxorciele-
bas~ Soris, xolo sxva danarCeni sakiTxebis mogvareba Á umeteswilad~ dauqve-
mdebara kanons...

Sesabamisad, germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti war-
moadgens (Á profesiis Tavisuflebis~) erTian ZiriTad uflebas im SecnobiT, 
rom misi me-2 winadadebiT gaTvaliswinebuli normis daTqma Á Tavisi arsiT~ 
vrceldeba rogorc profesiis ganxorcielebaze, aseve _ profesiis arCevaze, 
rac ar niSnavs imas, rom kanonmdeblis uflebebi Sinaarsobrivad Tanabari mo-
culobisaa profesiuli saqmianobis orive aRniSnul Á fazasTan~ mimarTebiT. 
germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti gamoxatavs kons-
tituciis nebas, rom profesiis arCeva unda iyos „Tavisufali“ da rom Sesa-
Zlebelia profesiuli saqmianobis mowesrigeba. aRniSnuls Seesabameba normis 
mxolod erTi ganmarteba, romlis mixedviTac miiCneva, rom misi uflebamosi-
leba Tanabari Sinaarsobrivi intensiurobiT ar vrceldeba orive „fazaze“ da 
rom kanonmdebeli miT ufro SezRudulia, rac ufro metad ereva igi Tavisi 
normebiT profesiis arCevis TavisuflebaSi.

aRniSnuli ganmarteba Seesabameba aseve konstituciis fundamentur Sexe-
dulebebsa da adamianis konstituciur xedvas (ix: BVerfGE 2, 1 [12]; 4, 7 [15]; 
6, 32 [40]). profesiis arCeva unda iyos calkeuli adamianis TviTgankargvisa 
da Tavisufali nebis gamovlenis aqti. igi maqsimalurad daculi unda iyos 
sajaro xelisuflebis Carevebisagan. profesiuli saqmianobis gziT ki ada-
miani uSualod erTveba socialur cxovrebaSi; aq SesaZlebelia misTvis sxva 
adamianebisa da sayovelTao interesebidan gamomdinare SezRudvebis gaTva-
liswineba.

yovelive zemoT aRniSnulidan gamomdinareobs Semdegi: normis ufle-
ba vrceldeba rogorc profesiis ganxorcielebaze, aseve _ mis arCevazec. 
Tumca, es norma ganpirobebulia profesiis ganxorcielebis aspeqtiTa da 
safuZvliT da profesiis arCevis TavisuflebaSi Carevac SesaZlebelia mxo-
lod am kuTxiT. Sinaarsobrivad igi miT ufro Tavisufalia, rac ufro metad 
aris dakavSirebuli mxolod profesiis ganxorcielebasTan; xolo rac ufro 
metad exeba aRniSnuli norma profesiis arCevis Tavisuflebasac, miT ufro 
viwro da SezRudulia kanonmdeblis uflebebi.

g) rac Seexeba misi farTo kompetenciis Sinaarss, aq, pirvel rigSi, gansa-
kuTrebiT profesiis arCevis TavisuflebasTan mimarTebiT, gasarkvevia cneba 
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Á mowesrigebis~ arsi. igi ar SeiZleba niSnavdes, rom kanonmdebels aRniSnul 
sferoSi ufro farTo asparezi aqvs, vidre zogadad _ kanonismieri daTqmis 
SemTxvevebSi da rom mas ufro didi moculobiT SeuZlia profesiis mTliani 
sferos mowesrigeba da, Sesabamisad, ZiriTadi uflebis Sinaarsis axleburi 
Camoyalibeba. amgvari midgoma gaaufasurebda ZiriTad uflebas, vinaidan misi 
arsis gansazRvra mTlianad daeqvemdebareboda kanonmdeblis mixedulebas, 
romlisTvisac, Tavis mxriv, savaldebuloa ZiriTadi ufleba (germaniis Ziri-
Tadi kanonis pirveli muxlis me-3 punqti). es ki iqneboda Seusabamo swored 
am ZiriTadi uflebis mniSvnelobasTan, SeuTavsebeli _ germaniis ZiriTadi 
kanonis me-12 muxlis pirveli punqtiT gaTvaliswinebul da gansakuTrebulad 
xazgasmul (pleonastur) profesiis arCevis TavisuflebasTan da winaaRmde-
gobaSi _ ZiriTadi uflebebis ganmsazRvreli konstituciis nawilis mTlian, 
erTian tendenciebTan, romlisTvisac, germaniis federaluri sakonstitucio 
sasamarTlos 1957 wlis 16 ianvris gadawyvetilebaSi moyvanili ganmartebebis 
Tanaxmad (ix: BVerfGE 6, 32 [40]), ucxoa „carieli“ ZiriTadi uflebebi Zveli 
SecnobiT. 

mocemul SemTxvevaSic moqmedebs federaluri sakonstitucio sasamarT-
los 1957 wlis 16 ianvris gadawyvetilebiT (ix: BVerfGE 7, 198 [208]) damkvi-
drebuli principi, romlis mixedviTac, rodesac kanonmdebeli Á moZraobs~ 
ZiriTadi uflebiT dacul sferoSi, igi valdebulia, misi mowesrigebis 
safuZvlad da masStabad gaiTvaliswinos Sesabamisi ZiriTadi uflebis 
mniSvneloba socialuri wyobilebis farglebSi. kanonmdebeli ki ar gansa-
zRvravs ZiriTadi uflebis Sinaarss, aramed piriqiT, SesaZloa, ZiriTadi 
uflebis arsidan gamomdinareobdes sakanonmdeblo uflebamosilebis Sina-
arsobrivi SezRudvebi. germaniis ZiriTadi kanonis me-12 muxlis pirveli 
punqtic Á axmaurebs~ ZiriTadi kanonis mkafio materialur gadawyvetile-
bas konstituciur RirebulebasTan dakavSirebiT, romelic mimarTulia 
erT konkretul da mniSvnelovan cxovrebiseul sferoze; aqedan gamomdi-
nare, kanonmdebeli aq ar aris iseTi Tavisufali, rogorc, magaliTad, Ta-
nasworobis zogadi principis gamoyenebisas, romelic sajaro xelisufle-
bisaTvis warmoadgens savaldebulo zogad princips, romlis konkretuli 
Sinaarsica da arsic kanonmdebelma unda gansazRvros gansakuTrebuli 
cxovrebiseuli sferoebisa da sakiTxebis farglebSi moqmedi samarTle-
brivi mosazrebebis gaTvaliswinebiT.

meore mxriv, „mowesrigeba“ ar gulisxmobs, rom kanonmdebels arc erT 
SemTxvevaSi ara aqvs ZiriTadi uflebis SezRudvis ufleba. igi, Tavis 
mxriv, Seicavs zRvris dadgenis SesaZleblobasac. Tumca, cneba „mowes-
rigeba“ miuTiTebs imaze, rom konstituciurma kanonmdebelma garkveuli 
datvirTva mianiWa mas, vinaidan mocemul SemTxvevaSi ar gamoiyena misTvis 
Cveuli terminologia, rogoricaa „SezRudva“, „Careva“. es ki metyvele-
bs imaze, rom konstituciurma kanonmdebelma aq ufro ZiriTad uflebaSi 
mocemuli zRvrisa da farglebis dakonkretebaze ifiqra da ara _ SezRu-
dvebze, romelTa Sedegadac kanonmdebeli Tavad gansazRvravs da gankar-
gavs ZiriTadi uflebis Sinaarss da garedan Seaviwroebs ZiriTadi uflebis 
bunebriv, racionaluri mosazrebebidan gamomdinare moqmedebis sferos.

d) ZiriTadi uflebis daniSnulebaa, daicvas individis Tavisufleba, 
xolo kanonis normis daTqmam unda uzrunvelyos sayovelTao interesebis 
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saTanado gaTvaliswineba. calkeuli adamianis moTxovnis ufleba profesiis 
Tavisuflad arCevasTan dakavSirebiT miT ufro Zlieria, rac ufro metad 
dgeba kiTxvis niSnis qveS misi ufleba profesiis arCevis Tavisuflebaze; 
xolo sayovelTao interesebis dacva miT ufro aucilebeli xdeba, rac 
ufro maRalia danaklisi da safrTxe, romelTa winaSec dgas sazogadoeba 
profesiis sruliad Tavisufali ganxorcielebidan gamomdinare. socialur-
samarTlebrivi saxelmwifosaTvis am orive legitimuri moTxovnis Tanabari 
gaTvaliswineba SesaZlebelia mxolod calkeul SemTxvevaSi maTi sxvadasx-
vagvari da umetesad _ urTierTsawinaaRmdego interesebis mniSvnelobaTa 
saTanado da zedmiwevniTi urTierTSefardebis gziT. Tu aRniSnuli ur-
TierTSefardebisas gamovlindeba, rom, ZiriTadi kanonis zogadi modeli-
dan gamomdinare, adamianis pirovnuli Tavisufleba warmoadgens umaRles 
Rirebulebas da adamiani profesiis arCevis drosac unda iyos maqsimalu-
rad Tavisufali, maSin mivalT im daskvnamde, rom aRniSnuli Tavisuflebis 
SezRudva dasaSvebia mxolod im SemTxvevaSi, rodesac es gardauvalia sayo-
velTao keTildReobidan gamomdinare.

kanonmdeblis CarevasTan mimarTebiT yovelive amis mixedviT konstitucii-
dan gamomdinareobs diferencirebis moTxovna, romlis Semadgeneli princi-
pebic xasiaTdeba Semdegnairad:

profesiis ganxorcielebis Tavisufleba SesaZlebelia normis meSveobiT 
SeizRudos im SemTxvevaSi, Tu es mizanSewonilia sayovelTao keTildReobi-
dan gamomdinare gonivruli mosazrebebis gamo. xolo profesiis arCevis Ta-
visufleba SeiZleba SeizRudos mxolod maSin, rodesac es ganpirobebulia 
gansakuTrebiT mniSvnelovani sazogado sikeTeebis dacvis aucileblobiT; 
anu: rodesac saubaria iseTi sikeTeebis dacvaze, romlebic saTanado ur-
TierTSefardebis Sedegad prioritetulia calkeuli adamianis Tavisufle-
bis moTxovnasTan mimarTebiT da rodesac maTi dacva SeuZlebelia sxva gziT, 
kerZod, iseTi saSualebebiT, romlebic saerTod an ufro naklebad zRudavs 
profesiis SerCevis Tavisuflebas. im SemTxvevaSi, Tu gardauvalia aRniSnuli 
Careva, kanonmdebelma unda SearCios Carevis iseTi forma, romelic yvelaze 
naklebad zRudavs ZiriTad uflebas.

Sesabamisad, normis uflebamosilebis moculobis farglebSi Cndeba sxva-
dasxva „safexuri“.

yvelaze Tavisufalia kanonmdebeli maSin, rodesac igi mimarTavs mxolod 
profesiis ganxorcielebasTan dakavSirebul normas, romelic saerTod ar 
exeba profesiis arCevis Tavisuflebas da gansazRvravs, Tu konkretulad ra 
formiTa da ra gziT unda ganaxorcielon ama Tu im profesiis warmomadgen-
lebma TavianTi saqmianoba. aq SesaZloa, mniSvnelovani iyos mizanSewonilobis 
aspeqtebi; maTi meSveobiT unda Semowmdes, Tu ra valdebulebebi unda dae-
kisroT Sesabamisi profesiis warmomadgenlebs, raTa SesaZlebeli gaxdes sa-
zogadoebisaTvis danaklisisa da safrTxis Tavidan arideba. aseve, profesiis 
ganviTarebisa da amiT am profesiis warmomadgenelTa socialuri maCveneble-
bis amaRlebis safuZvliTac SesaZlebelia profesiis ganxorcielebis Tavi-
suflebis SemzRudveli garkveuli normebis gamarTleba. ZiriTadi uflebis 
damcavi meqanizmi SezRudulia gadaWarbebuli, Seusabamo da, aqedan gamom-
dinare _ arakonstituciuri valdebulebebis dakisrebiT; am gamonaklisebis 
garda, mocemul SemTxvevaSi gansaxilveli profesiis Tavisuflebis SezRudva 
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mtkivneulad ar exeba ZiriTadi uflebis subieqts, vinaidan igi ukve daufle-
bulia profesias da xelSeuxebelia misi ganxorcielebis ufleba.

aRniSnulisagan gansxvavdeba norma, romelic profesiuli saqmianobis 
dawyebas damokidebuls xdis garkveuli winapirobebis Sesrulebaze da amiT 
exeba profesiis arCevis Tavisuflebas. aseTi norma gamarTlebulia mxolod 
im SemTxvevaSi, rodesac saubaria gansakuTrebuli mniSvnelobis sayovelTao 
sikeTis dacvaze, romelic dgas calkeuli adamianis Tavisuflebaze win. 
amasTan, sasamarTlo praqtikaSic da samarTlebriv literaturaSic erTma-
neTisagan ganasxvaveben subieqtur kriteriumebs, romlebic exeba ganaTle-
bas da obieqtur winapirobebs, romlebsac araferi aqvT saerTo profesiis 
kandidatis kvalifikaciasTan da romlebzec mas ar SeuZlia raime zegavle-
nis moxdena.

subieqturi winapirobebis gaTvaliswineba aris profesiis mTliani sura-
Tis samarTlebrivi wesrigis Semadgeneli nawili. isini profesiisaken mimaval 
gzas uxsnis mxolod garkveuli (ZiriTadad formaluri) formiT kvalifi-
ciur kandidatebs. amgvari SezRudva legitimuria TviTon saqmiT. mravali 
profesia moiTxovs garkveul codnasa da unar-Cvevebs (farTo gagebiT), ro-
melTa SeZenac SesaZlebelia mxolod Sesabamisi Teoriuli da praqtikuli ga-
naTlebis safuZvelze da rom amgvari profesiiT muSaoba SeuZlebeli an Seu-
sabamoa saTanado codnis gareSe an sulac safrTxes Seuqmnis sazogadoebas. 
kanonmdebeli akonkretebs da formalur saxes aniWebs mxolod garkveuli 
cxovrebiseuli situaciis mixedviT saWiroebas; calkeul adamians savalde-
bulo formaluri ganaTlebiT uwevs imiT dakaveba, riTic igi isedac unda 
dakavebuliyo sasurveli profesiis arCevis Semdeg, Tu mas eqneboda aRniSnu-
li profesiis saTanadod ganxorcielebis survili. Sesabamisad, Tavisufle-
bis aseTi SezRudva adekvaturi saSualebaa SesaZlo danaklisebisa da safr-
Txis Tavidan asacileblad. amas garda, igi dasaSvebia imitomac, rom yvela-
saTvis saerToa da yvelasaTvis winaswar aris cnobili, rom pirma winaswar, 
profesiis arCevamde gansazRvros, Tu ramdenad SeuZlia mas gaTvaliswine-
buli moTxovnebis Sesruleba da aqedan gamomdinare, miiRos gadawyvetileba 
profesiis arCevasTan dakavSirebiT. aq gasaTvaliswinebelia Tanazomierebis 
principi, rom zemoT aRniSnuli subieqturi winapirobebi, profesiis saTana-
do ganxorcielebis miznebidan gamomdinare, ar iyos gadaWarbebuli.

sxvagvarad aris saqme profesiis xelmisawvdomobis obieqturi winapirobe-
bis gansazRvrisas, romelTa Sesrulebac ar eqvemdebareba calkeuli adamianis 
gavlenis sferos. aseTi moTxovnebi ewinaaRmdegeba ZiriTadi uflebis arssa 
da daniSnulebas, vinaidan misTvisac, vinc aRniSnuli winapirobebis Sesrule-
bis safuZvelze realurad gaakeTa profesiuli arCevani, SeiZleba mainc ar 
iyos xelmisawvdomi es profesia. Tavisuflebis amgvari SezRudva miT ufro 
Zlieria da mtkivneuli dainteresebuli pirisaTvis, rac ufro xangrZlivi da 
specializebulia misi winaswari ganaTleba anu, rac ufro mkveTri da aSkara 
iyo piris ganaTlebiT ganpirobebuli konkretuli profesiis arCevis faqti.

vinaidan gaurkvevelia, Tu ra safrTxe unda Seuqmnas sazogadoebas pro-
fesiulad da moralurad maRal doneze mdgari kvalificiuri kandidatis 
mier ama Tu im profesiiT muSaobam, xSir SemTxvevaSi SeuZlebelia profesiis 
arCevis Tavisuflebis SezRudvasa da sasurvel mizans Soris urTierTkavSi-
ris naTlad da damajereblad warmoCena. Sesabamisad, mocemul SemTxvevaSi 
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gansakuTrebiT didia arasafuZvliani da saqmesTan naklebi kavSiris mqone mo-
tivaciaTa moSveliebis safrTxe; upirveles yovlisa ki ivaraudeba, rom pro-
fesiis xelmisawvdomobis amgvari SezRudva emsaxureba Sesabamis profesiaSi 
dasaqmebul pirTa dacvas konkurenciisagan. es aris argumenti, motivacia, 
romelic verc erT SemTxvevaSi ver gaamarTlebs profesiis arCevis Tavi-
suflebaSi Carevas. profesiulad da moralurad kvalificiuri kandidatis 
amgvari uxeSi da radikaluri saSualebebiT Sesabamisi profesiis dauflebi-
sagan blokireba, garda imisa, rom SesaZloa, ewinaaRmdegebodes Tanasworobis 
princips, SesaZloa, aseve uxeSad arRvevdes calkeuli adamianis Tavisufle-
bis moTxovnis uflebasac. aqedan gamomdinareobs, rom Tavisuflebis aseTi 
formiT SezRudvis dasabuTebis mimarT vrceldeba gansakuTrebiT mkacri mo-
Txovnebi; anu aRniSnuli RonisZiebebis legitimacia SesaZlebelia mxolod 
safuZvliani an realurad savaraudo safrTxiT, romelic mimarTulia gan-
sakuTrebiT mniSvnelovani sayovelTao sikeTis winaaRmdeg. sazogadoebriv 
interesTa ganviTarebisa da mxardaWeris miznebi, profesiis socialur pres-
tiJze zrunva misi mimdevrebis raodenobis Semcirebis gziT ar aris sakmarisi 
argumentacia da safuZveli mocemul SemTxvevaSi.

germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis me-2 winadadebiT 
gaTvaliswinebuli norma unda ganxorcieldes yovelTvis im Á safexurze~, sa-
dac yvelaze naklebia Careva profesiis arCevis TavisuflebaSi. kanonmdebels 
mxolod im SemTxvevaSi SeuZlia gadasvla Semdeg Á safexurze~, rodesac igi 
damajereblad ganmartavs, rom ar aris SesaZlebeli mosalodneli safrTxis 
aRmofxvra wina Á safexuris~ (konstituciuri) saSualebebis daxmarebiT...

5. ZiriTadi uflebis gaTvaliswinebidan gamomdinare, SezRudvebi sakiTxis 
kanonmdeblis mier mowesrigebasTan dakavSirebiT, warmoadgens materialur 
konstituciur principebs, romlebic, pirvel rigSi, mimarTulia TviTon ka-
nonmdeblisaken. maTi dacvis zedamxedveloba ki federaluri sakonstitu-
cio sasamarTlos prerogativaa. rodesac kiTxvis niSnis qveS dgas (obieqturi 
winapirobebis) „ukanasknel safexurze“ ganxorcielebuli profesiis arCevis 
Tavisuflebis SezRudvis sakiTxi, federaluri sakonstitucio sasamarTlo, 
pirvel rigSi, amowmebs, emuqreba Tu ara safrTxe gansakuTrebiT mniSvnelo-
van sayovelTao sikeTes da emsaxureba Tu ara Tavisuflebis SemzRudveli 
norma aseTi safrTxis aRmofxvras anu Seswves Tu ara mas amis Zala. garda 
amisa, sasamarTlo amowmebs, Tu ramdenad aucilebeli da gardauvali iyo 
Sesabamisi sayovelTao sikeTis dasacavad swored aseTi Carevis ganxorcie-
leba anu, xom ar SeeZlo kanonmdebels aRniSnuli dacvis uzrunvelyofa wina 
„safexurze“ gaTvaliswinebuli normebis saSualebiT...

ukanaskneli mimarTulebiT sasamarTlo kontrolis ganxorcielebis 
winaaRm deg aRiniSna, rom, TiTqos, igi scdeba sasamarTlos kompetencias. am 
mosazrebis Tanaxmad, sasamarTlos ar SeuZlia Seafasos, Tu ramdenad auci-
lebeli da adekvaturia esa Tu is sakanonmdeblo RonisZieba, vinaidan mas ar 
SeuZlia icodes, arsebobs Tu ara sxva efeqturi saSualebebi, romlebic „rea-
lizebadia“ kanonmdeblisaTvis; aRniSnuli zedamxedveloba SesaZlebelia mxo-
lod im SemTxvevaSi, rodesac cnobilia yvela mosawesri gebeli cxovrebiseu-
li sfero, situacia da aseve _ kanonmdeblobis politikuri SesaZleblobebi. 
es mosazreba, romlis mizania, umTavresad praqtikuli aspeqtebis safuZve-
lze mWidro farglebi dauwesos federalur sakonstitucio sasamarTlos, 
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rogorc zedamxedvelis funqcias, Teoriuli TvalsazrisiT eyrdnoba ideas, 
romlis mixedviTac, sasamarTlo amgvari farTo zedamxedvelobiTi ufle-
bamosilebis ganxor cie lebiT iWreba kanonm deblis sferoSi da amiT arRvevs 
saxelmwifo Zalauflebis dayofis prin cips. 

federaluri sakonstitucio sasamarTlo ver daeTanxmeba am mosazrebas.
sasamarTlos akisria kanonmdeblis winaSe ZiriTadi uflebebis dacvis 

funqcia. Tu romelime ZiriTadi uflebis ganmarteba kanonmdebels uwesebs 
farglebs, maSin sasamarTlos unda SeeZlos am farglebis dacvis kontroli; 
mas ara aqvs ufleba, uari Tqvas aRniSnuli amocanis Sesrulebaze, Tu ar surs 
ZiriTad uflebaTa praqtikuli gaufasureba da misTvis germaniis ZiriTadi 
kanoniT miniWebuli funqciisaTvis mTavari azrisa da daniSnulebis dakargva.

am mimarTebiT xSirad gacxadebuli moTxovna, rom kanonmdebels unda 
SeeZlos arCevnis gakeTeba ramdenime Tanabrad adekvatur saSualebas Soris, 
scdeba da ver pasuxobs mocemuli problemebis arss. moTxovna gamomdinare-
obs iseTi ZiriTadi uflebis SemTxvevidan, romelic, Tavis mxriv, ar moicavs 
dacvis sferoebis safexurebriv sistemas (ix: BVerfGE 2, 266). aseT SemTxveve-
bSi kanonmdebeli (garkveul farglebSi) Tavisufalia, gaakeTos arCevani ram-
denime Tanabar saSualebas Soris, vinaidan yvela es saSualeba erTnairad exe-
ba erTi ZiriTadi uflebis erTian arss da ara _ dacvis sxvadasxva safexurze 
Á ganlagebul~ arss.

magram, rodesac saubaria iseT ZiriTad uflebaze, romelic Tavis wiaRSi 
Seicavs Zlier da naklebad Zlier dacvasdaqvemdebarebul sferoebs, maSin 
SesaZlebeli unda iyos konstituciur-samarTlebrivi gadamowmeba, ganTav-
sebulia Tu ara ama Tu im normis winapirobebi im safexurze, sadac yvelaze 
Zlieria Tavisuflebis damcavi meqanizmi. maSasadame, SesaZlebeli unda iyos 
imis Semowmeba, iqneboda Tu ara sakmarisi sakanonmdeblo zomebis gatareba 
wina safexurebze anu, iyo Tu ara „aucilebeli da gardauvali“ ganxorcie-
lebuli Careva. Tu kanonmdebels aqac mivcemT srul Tavisuflebas, gaake-
Tos arCevani iseT „Tanabrad adekvatur saSualebebs Soris“, romlebic gane-
kuTvneba sxvadasxva safexurs, amas SesaZlebelia mohyves is, rom umTavresad 
gamoyenebul iqnes ZiriTadi uflebis yvelaze metad SemzRudveli saSualeba, 
vinaidan aseTi zomebi, TavianTi myisieri efeqturobis gaTvaliswinebiT, gan-
sakuTrebiT Sedegiania dasaxuli miznebis swrafad ganxorcielebis Tvalsa-
zrisiT. zemoT aRniSnuli moTxovnis Sedegi iqneboda aseve is, rom aseTi 
saSualebebi ganxorcieldeboda yovelgvari gadamowmebis gareSe, riTac aRar 
iqneboda daculi germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtiT 
uzrunvelyofili Tavisufleba...

ar aris sadavo is garemoeba, rom saxalxo janmrTeloba warmoadgens mniS-
vnelovan sazogadoebriv sikeTes, romlis dacvis mizniTac SesaZle belia da-
sabuTdes da gamarTldes calkeuli adamianis Tavisuflebis SezRudva; aseve 
udavoa, rom mosaxleobis medikamentebiT uzrunvelyofa saTanado doneze 
aucilebeli da gardauvalia saxalxo janmrTelobis dasacavad...

VI
mocemul SemTxvevaSi, winamdebare ganmartebebis mixedviT, kanonmdebelma 

saTanadod da realurad ver asaxa afTiaqTa eqspluataciasTan dakavSirebiT 
aRqmuli safrTxe, rom amis safuZvelze gamarTlebuliyo profesiis arCevis 
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Tavisuflebis yvelaze mwvave SezRudva, kerZod, kvalificiur kandidatTa 
gamoricxva, riTac maT xeli SeeSalaT afTiaqaris profesiiT muSaobaSi...

saafTiaqo kanonis me-3 muxlis pirveli punqti, rogorc ganimarta, ewi-
naaRmdegeba konstitucias. aqedan gamomdinare, oberbaiernis mTavrobis ga-
dawyvetilebebi, romlebic eyrdnoba aRniSnul normas, arRvevs germaniis Zi-
riTadi kanonis me-12 muxlis pirveli punqtiT gaTvaliswinebul mosarCelis 
ZiriTad uflebas, rac iwvevs maT baTilad cnobas. sasamarTlos gadawyve-
tilebaSi unda dafiqsirdes saafTiaqo kanonis me-3 muxlis pirveli punqtis 
(rogorc misi pirveli winadadebis, aseve pirvel winadadebasTan winaaRmde-
gobaSi myofi me-2 winadadebis CaTvliT) baTiloba (germaniis federaluri 
sakonstitucio sasamarTlos Sesaxeb kanonis 95-e muxlis me-2 punqti da me-3 
punqtis me-2 winadadeba).

E – 39, 210

pirveli senatis 1975 wlis 19 martis ganCineba
- 1 BvL 20, 21, 22, 23, 24173 -

ekonomikuri dasaqmebis sferoSi profesiis ganxorcielebasTan dakavSi-
rebuli normebis Semowmebisas gasaTvaliswinebelia, rom germaniis ZiriTa-
di kanoni kanonmdebels ekonomikur-politikuri miznebisa da maT gansaxor-
cieleblad Sesabamisi saSualebebis gansazRvrisaTvis uqmnis Sefasebisa da 
moqmedebis asparezs (ix: BVerfGE 4, 7 [15]). kanonmdebels aseve ufleba aqvs, 
ekonomikur-politikuri zomebis gatarebiT koreqtivi Seitanos Á ZalTa Ta-
visufal TamaSSi~. konstituciur-samarTlebrivi Semowmeba, upirvelesad, 
mdgomareobs imaSi, iyo Tu ara kanonmdebeli kanonis miRebis momentSi saTa-
nadod da sworad informirebuli arsebuli faqtobrivi viTarebis Taobaze. 
kanonmdebels ufro farTo asparezi aqvs, Seafasos sazogadoebi saTvis mo-
salodneli safrTxeebi. maSinac, rodesac sakanonmdeblo saqmiano bisas Sesa-
Zloa, naadrevi iyos sayovelTao sikeTis safrTxeze saubari, ka nonm debels 
ar ekrZaleba, miiRos prevenciuli xasiaTis zomebi, Tu misi warmodgenebi, 
misive umoqmedobis SemTxvevaSi savaraudo safrTxesTan dakavSi rebiT, imde-
nad ar ewinaaRmdegeba ekonomikur kanonebs an praqtikul gamocdilebas, rom 
SeuZlebelia maT safuZvelze zemoT aRniSnuli prevenciuli RonisZiebebis 
gatareba (ix: BVerfGE 4, 7 [15]; 38, 61 [87]). aq gadamwyvetia mxolod is gare-
moebebi da viTareba, romelTa Sefasebac kanonmdebels SeeZlo kanonis mom-
zadebis etapze (ix: BVerfGE 25, 1 [12]). im SemTxvevaSi, Tu man gamoiyena mis 
xelT arsebuli informaciis mopovebis saSualebebi, misaRebia ekonomikuri 
ganviTarebis Taobaze daSvebuli cdomilebebi.

federalurma sakonstitucio sasamarTlom Semowmebis farglebSi unda ga-
ataros sazogadoebis interesebi da aseve, daicvas saamisod saWirod miCneu-
li RonisZiebebisa da calkeuli adamianis Tavisufal moRvaweobasTan daka-
vSirebuli ZiriTadi uflebis urTierTSefardeba...

gaerTianebis SezRudva aseve warmoadgens sakanonmdeblo miznebis 
ganxorcielebis adekvatur da aucilebel saSualebas. saSualeba maSin 
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aris adekvaturi, rodesac misi daxmarebiT SesaZlebelia Sedegis miRweva. 
saSualeba aucilebelia, rodesac kanonmdebels ar hqonda SesaZleblo-
ba, aerCia imave efeqturobis mqone, magram ZiriTadi uflebis naklebad 
SemzRudveli RonisZieba (ix: BVerfGE 30, 292 [316]). ama Tu im RonisZiebis 
saWiroebis konstituciur-samarTlebrivi SefasebisaTvis gadamwyvetia, 
hqonda Tu ara kanonmdebels imis ufleba, evarauda, rom gatarebuli Ro-
nisZiebiT SesaZlebeli iqneboda misi warmodgenebis Sesruleba. federalur 
sasamarTlos mxolod im SemTxvevaSi SeuZlia uaryos is, rom kanonmdebel-
ma politikur-ekonomikuri viTareba Seafasa sworad da dasabuTebulad, 
rodesac, kanonis gamocemis momentSi arsebuli Sesabamisi informaciis 
mopovebis saSualebebis safuZvelze, SesaZlebeli iyo kanonmdeblis mier 
SerCeuli RonisZiebis aramiznobriobisa da Seusabamobis dadgena. aqedan 
gamomdinare, federaluri sakonstitucio sasamarTlos praqtikaSi damkvi-
drebuli aRniSnuli principebis gamoyenebis safuZvelze Zalze iSviaTad 
da mxolod gansakuTrebul SemTxvevebSi iqneba SesaZlebeli, obieqturi mi-
zanSewonilobis kriteriumis gaTvaliswinebiT, sakanonmdeblo RonisZiebis 
marTlsawinaaRmdego xasiaTis dadgena (ix: BVerfGE 30, 250 [263]). Sesabami-
si RonisZiebis aucileblobis konstituciur-samarTlebrivi Semowmebisas 
gasaTvaliswinebelia is garemoeba, rom kanonmdebels iseTi RonisZiebebis 
SerCevisas da teqnikuri uzrunvelyofisas, romlebic mniSvnelovania eko-
nomikuri wyobilebisa da marTvisaTvis, miniWebuli aqvs sakmaod farTo as-
parezi. mxolod im SemTxvevaSi, rodesac calsaxad dgindeba, rom mocemu-
lia sxva, ama Tu im uflebisa Tu interesis naklebad xelmyofi saSualeba, 
kanonis norma CaiTvleba gadaWarbebuli tvirTis damkisreblad da aqedan 
gamomdinare — arakonstituciurad (ix: BVerfGE 37, 1 [21]).

E – 11, 30

sadazRvevo sistemaSi dasaqmebul medicinis muSakTa saqmianobis momwesrigebe-
li moqmedi normebi, romelTa mixedviTac, Sesabamisi moTxovnebis SemTxvevaSi 
iqmneba saeqimo vakansia, romelsac ikavebs mxolod erTi pretendenti, imdenad 
zRudavs sxva eqimebis mier sakuTari profesiis ganxorcielebis uflebas, rom 
aRniSnuli norma Tavisi intensivobiT metad axloa profesiis arCevis Tavi-
suflebis SezRudvasTan. Sesabamisi masStabebis gaTvaliswinebiT (ix: BVerfGE 
7, 377 [407]), aRniSnuli norma ar Seesabameba germaniis ZiriTadi kanonis me-12 
muxlis pirvel punqts.

pirveli senatis 1960 wlis 23 martis gadawyvetileba
- 1 BvR 216/51 - 

Tu sadazRvevo sistemaSi saqmianoba Á Tavisufali eqimis~ profesiis 
ganxorcielebis mxolod erTi gansakuTrebuli saxeobaa anu, Tu sadazRvevo 
sistemaSi miReba imavdroulad ar warmoadgens Á sadazRvevo sistemaSi dasa-
qmebuli eqimis~ gansakuTrebul profesiaSi miRebas, maSin saqme exeba normas 
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Á Tavisufali eqimis~, rogorc erTiani profesiis, Sesaxeb. igi unda ganimar-
tos germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtisa da fede-
raluri sakonstitucio sasamarTlos 1958 wlis 11 ivnisis gadawyvetilebis 
(BVerfGE 7, 377) gagebiT.

aRniSnuli normis konstituciur-samarTlebrivi Semowmebisas 
gasaTvaliswi nebelia, rom profesiis aRsrulebasTan dakavSirebul normaTa 
farglebSi mocemulia SesaZleblobaTa farTo arCevani, romelic Seesabame-
ba kanonmdeb lis mier sakiTxis mowesrigebis Tavisuflebis ama Tu im xarisxs. 
Tumca, zogadad SeiZleba iTqvas, rom kanonmdebeli profesiis ganxorcie-
lebasTan dakavSirebuli normebis mimarT ufro Tavisufalia, vidre _ da-
saSvebobis sakiTxebis mowesrigebisas. magram diferenciaciis zogadi prin-
cipi (ix: BVerfGE 7, 377 [403]) moqmedebs aseve profesiis ganxorcielebasTan 
dakavSirebuli normebis mimarT. kanonmdebeli Sinaarsobrivad miT ufro 
Tavisufalia, rac ufro metad exeba mxolod profesiis ganxorcielebis 
sakiTxebs, xolo misi Tavisufleba miT ufro metad izRudeba, rac ufro 
metad exeba profesiis Tavisufali arCevis uflebas. aseT SemTxvevebSic 
savaldebuloa calkeuli adamianis uflebis SezRudvis masStabisa da sayo-
velTao aucileblobidan gamomdinare normis saWiroebis urTierTSefarde-
ba. rac ufro metad izRudeba profesiis arCevis Tavisufleba, miT ufro 
mkacria moTxovnebi sazogadoebrivi interesebis dacvis aucileblobasTan 
dakavSirebiT, romlis safuZvelzec unda gamarTldes adamianis Tavisufle-
bis amgvari SezRudva.

im SemTxvevaSi, Tu eqimi sadazRvevo sistemaSi daSvebis gareSe, ekonomiku-
ri TvalsazrisiT, warmatebiT ver ganaxorcielebs Tavis profesias, maSin 
moqmedi normis Sedegi, romelic piris miRebas damokidebuls xdis raRac 
sqematur raodenobriv Sesabamisobasa da moTxovnilebaze, romelzec TviTon 
kandidats raime gavlena ara aqvs, Sinaarsobrivad uaxlovdeba Á dasaSvebobis 
obieqtur kriteriumebs~ (ix: BVerfGE 7, 377 [406]). igi mxolod im SemTxvevaSi 
iqneba gamarTlebuli, Tu gamowveuli da ganpirobebulia sazogadoebis gan-
sakuTrebiT mniSvnelovani interesebiT, romelTa dacvac SeuZlebelia sxva 
saSualebebiT. ormxriv interesTa urTierTSefardebisas gadamwyvetia imis 
Sefasebis Sedegebi, gadaWarbebulia Tu ara profesiis Tavisuflebis SezRu-
dva, vinaidan igi ar aris ganpirobebuli da aucilebeli didi da faqtobrivad 
gardauvali safrTxis Tavidan asacileblad.

germaniis federaluri mTavroba da landebis mTavrobebi acxadeben, rom 
yvela registrirebuli eqimis daSveba sadazRvevo sistemaSi imdenad daswevda 
aRniSnul sistemaSi ukve dasaqmebuli eqimebis Semosavals, rom maTi umra-
vlesoba veRar SeZlebda am SemosavliT arsebobas. yovelive es gamoiwvevda 
eqimebis mwvave konkurenciul brZolas, profesiuli moralis daqveiTebas, 
mravalferovani saqmianobis ganxorcielebas da aseve, rac SeiZleba meti me-
dikamentebis gamowerisa da biuletenebis gaformebisadmi mometebul mzaobas. 
sadazRvevo sistemaSi dasaqmebul eqimTa ekonomikuri SeWirveba warmoSobda 
imdenad Zlier politikur zewolas, rom aucilebeli gaxdeboda sadazRvevo 
sistemaSi dasaqmebul eqimTa anazRaurebisa da, Sesabamisad, sadazRvevo pre-
miis zrda. saboloo jamSi yvela registrirebuli eqimis daSveba sadazRvevo 
sistemaSi imdenad Á daawveboda~ sazogadoebas, rom kiTxvis niSnis qveS dadge-
boda misi arsebobis sakiTxi.
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daskvna: moqmedi norma, romelic iTvaliswinebs Sesabamisi moTxovnebisa 
da vakansiebis raodenobis arsebobas, erTi vakanturi adgilis gamocxa-
debasa da erTi kandidatis miRebas, iwvevs sxva danarCeni eqimebis mier 
TavianTi profesiis Tavisuflad ganxorcielebis uflebaSi uxeS Carevas. 
meore mxares ki ar aris saTanadod dasabuTebuli, rom mwvave da saval-
debulo sazogadoebrivi interesebi, romelTa ganxorcieleba da dacva ar 
aris SesaZlebeli sxva saSualebebiT, moiTxovs swored aseT normas. aqedan 
gamomdinare, aRniSnuli norma ar Seesabameba germaniis ZiriTadi kanonis 
me-12 muxlis pirvel punqts.

E – 13, 97

1. xelosnuri saqmianobisaTvis savaldebulo mowmobis Sinaarsi Seesabameba 
germaniis ZiriTad kanons.

2. dasaSvebobis subieqturi winapirobebi gamarTlebulia mxolod im SemTxve-
vaSi, Tu igi emsaxureba sazogadoebisaTvis mniSvnelovani sikeTeebis dacvas. 
amasTan, dacvas SesaZlebelia saWiroebdes ara mxolod sayovelTaod aRiare-
buli sikeTeebi, aramed _ iseTi Rirebulebebic, romlebic gamomdinareobs 
kanonmdeblis gansakuTrebuli ekonomikuri, socialuri da politikur-
sazogadoebrivi miznebidan, magaliTad, rogoricaa xelosnis profesiuli 
donisa da funqciis SenarCuneba da mTlianad samrewvelo ekonomikis uzrun-
velyofa momavali TaobiT.

3. kanonmdebeli Tavisufalia profesiebis, ganxrebis dawesebasa da amiT aR-
niSnul sferoSi profesiis arCevis Tavisuflebis SezRudvaSi. amasTan, 
mas aqvs standartizaciisa da unificirebis ufleba, ris farglebSic val-
debulia, mxolod garkveulwilad gaiTvaliswinos specializaciis ten-
denciebi.

4. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis miznebs See-
sabameba is garemoeba, rom xelosanTa saqmianobis Sesaxeb kanonis me-8 
muxli iTvaliswinebs gamonaklisi nebarTvis gacemas iseT SemTxvevebSi, 
rodesac Seusabamod izRudeba piris ufleba misTvis Sesabamisi mowmo-
bis wardgenis, kerZod, saostato gamocdebis Cabarebis valdebulebaze 
miTiTebiT. 

pirveli senatis 1961 wlis 17 ivlisis ganCineba
- 1 BvL 44/55 -

xelosanTa saqmianobis 1953 wlis 17 seqtembris debulebis pirveli 
muxlis, me-7 muxlis pirveli da me-2 punqtebisa da me-8 muxlis konstitu-

ciur-samarTlebrivi Semowmebis saqmeze

xelosanTa saqmianobis debulebis pirveli muxlis mixedviT, damoukidebe-
li rewva, rogorc mudmivi saqmianoba, nebadarTulia im pirebisaTvis, romle-
bic iricxebian sarewao mwarmoebelTa siaSi. 
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g
xelosanTa saqmianobis debulebis pirveli da me-7 muxlebi Seesabameba 

germaniis ZiriTad kanons.

I
germaniis federalurma sakonstitucio sasamarTlom saafTiaqo saqmia-

nobasTan dakavSirebul gadawyvetilebaSi (ix: BVerfGE 7, 377) Camoayaliba 
is principebi, romlebiTac igi xelmZRvanelobs germaniis ZiriTadi ka-
nonis me-12 muxlis pirveli punqtis ganmartebisas. aRniSnulis mixedviT 
TiToeuls ufleba aqvs, Á profesiis~ saxiT ganaxorcielos yvela is saq-
mianoba, risTvisac mas Tavi miaCnia Sesaferisad; mas unda SeeZlos, Tavi-
suflad airCios saqmianoba, romlisTvisac Tavs Á mowodebulad~ grZnobs 
da cxovrebis Semosavlis wyarod gaixados igi. aqedan, aRniSnuli Ziri-
Tadi ufleba aris germaniis ZiriTadi kanonis me-2 muxlis pirveli pun-
qtiT garantirebuli Tavisufali pirovnuli ganviTarebis ufro masSta-
buri uflebis gansakuTrebuli saxeoba. Tumca, yvela es ufleba harmo-
niaSi unda iyos sazogadoebis interesebTan, romlebic SesaZloa, upiris-
pirdebodes am uflebis SeuzRudav ganxorcielebas. aseTi SesaZlebloba 
gamomdinareobs germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis 
me-2 winadadebaSi kanonmdeblisaTvis gaTvaliswinebuli normis uflebamo-
silebidan, romlis farglebic saafTiaqo saqmianobasTan dakavSirebuli 
gadawyvetilebis SemTxvevaSi gamovlinda TviTon ZiriTadi uflebis mizni-
dan. aRniSnul gadawyvetilebaSi ganviTarebuli e.w. Á safexurebis Teoria~ 
aris profesiis TavisuflebaSi sayovelTao keTildReobis dacviT ganpi-
robebuli Carevisas Tanazomierebis principis mkacri gamoyenebis Sedegi. 
Teoria gamomdinareobs im principidan, rom germaniis ZiriTadi kanonis 
sistemaSi Tavisufali pirovneba warmoadgens umaRles Rirebulebas, rom 
am Rirebulebas profesiis arCevisas unda mieniWos maqsimaluri Tavisu-
fleba, romelic SesaZlebelia SeizRudos mxolod imdenad, ramdenadac 
es gardauvalia sayovelTao keTildReobisaTvis. Tavisuflebis aRniSnuli 
prezumfciidan gamomdinareobs diferenciacia profesiis ganxorciele-
basTan dakavSirebul normebsa da iseT normebs Soris, romlebic zRudavs 
profesiis arCevis Tavisuflebas, sadac, Tavis mxriv, arsebobs gansxva-
veba profesiis dauflebis subieqtur da obieqtur kriteriumebs Soris. 
aRniSnuli mosazrebebidan gamomdinareobs zogadi principi, romlis Ta-
naxmadac, daSvebuli da gamarTlebulia SezRudvebi mxolod im safexur-
ze, sadac, sxva safexurebTan SedarebiT, minimalurad izRudeba calkeuli 
adamianis profesiis Tavisufleba.

profesiis Tavisuflebis konkretuli, kanoniT gaTvaliswinebuli SezRud-
vis dasaSvebobis sakiTxis gadasawyvetad savaldebuloa sazogadoebisa da ca-
lkeuli adamianis dapirispirebuli interesebis urTierTSefardeba. amasTan, 
zogadad, upiratesoba unda eniWebodes Tavisuflebis uflebas; Tumca, mo-
samarTles mxolod im SemTxvevaSi aqvs ufleba, ar gaiTvaliswinos kanonmde-
blis mosazrebebi da Sefasebebi, romlebmac, kanonmdeblis azriT, warmoqmna 
Sesabamisi SezRudvis aucilebloba, rodesac aRniSnuli mosazrebebi da gan-
martebebi ar aris myari germaniis ZiriTadi kanonis masStabebTan mimarTebiT.



194

II
gadawyvetileba xelosanTa saqmianobis debulebis danarTSi gaTvaliswine-

buli saqmianobis rewvis sawarmos formiT ganxorcielebasTan dakavSirebiT, 
warmoadgens profesiis arCevis aqts, germaniis ZiriTadi kanonis me-12 muxlis 
pirveli punqtis SecnobiT...

III
Sesabamisi kvalifikaciis damadasturebeli mowmobis savaldebulooba 

aris subieqturi kriteriumi: amiT xelosnis profesiis ganxorcieleba damo-
kidebuli xdeba saTanado profesiuli unar-Cvevebisa da kvalifikaciis qona-
ze. am kvalifikaciis SeZena calkeul adamians SeuZlia Sesabamisi ganaTlebis 
miRebis gziT, romelic sruldeba gansakuTrebuli gamocdiT.

profesiis dauflebis subieqturi kriteriumebis gaTvaliswineba gamarT-
lebulia mxolod im SemTxvevaSi, Tu igi emsaxureba sazogadoebisaTvis mniS-
vnelovani sikeTis dacvas, vinaidan, principuli TvalsazrisiT, aRniSnuli 
winapirobebic zRudavs calkeuli adamianis Tavisuflebas, rodesac iTva-
liswinebs piris mier kvalifikaciis damadasturebeli sabuTis wardgenas, 
romlis mixedviTac, man gaiara garkveuli xangrZlivobis swavlebis kursi da 
Caabara gansakuTrebuli gamocda.

aq dacva vrceldeba ara mxolod Á absolutur~ anu sayovelTaod aRia-
rebul da yovelgvari politikisagan damoukidebel, sayovelTao Rire-
bulebebze (magaliTad, rogoricaa saxalxo janmrTeloba). kanonmdebels 
profesiasTan dakavSirebuli normebis safuZvlad SeuZlia miiCnios iseTi 
sazogadoebrivi interesebic, romlebic ar aris winaswar Á formulire-
buli~, magram gamomdinareobs misi ekonomikuri, socialuri da sazoga-
doebriv-politikuri miznebidan da warmodgenebidan; anu es aris ise-
Ti interesebi, romlebsac kanonmdebeli aniWebs maRali sazogadoebrivi 
interesebis rangs. aseT SemTxvevebSi federaluri sakonstitucio sa-
samarTlo mxolod im mizeziT ver Á dagmobs~ profesiasTan dakavSirebul 
normebs, rom sadavoa is politikuri mosazrebebi, romlebic safuZvlad 
udevs maT. am mxriv sasamarTlo SezRudulia imis SemowmebiT, warmoad-
gens Tu ara is sazogadoebrivi interesebi, romelTa dacvasac emsaxureba 
aseTi xasiaTis norma, imdenad maRali rangis sazogadoebriv faseulobas, 
rom gamarTlebuli iyos am safuZvliT profesiis arCevis Tavisuflebis 
SezRudva. amasTan, kanonmdeblis mosazrebebi, sasamarTlos daskvniT, Se-
saZlebelia miuRebeli iyos mxolod im SemTxvevaSi, Tu isini aSkarad 
mcdaria an Seusabamoa ZiriTadi kanoniT damkvidrebul RirebulebaTa 
sistemasTan.

IV
xelosanTa saqmianobis debulebis norma, romelic mocemul SemTxvevaSi 

Semowmebis obieqtia, emyareba Semdeg principul mosazrebas: imdenad didi 
da mniSvnelovania sazogadoebis daintereseba xelosnobis donis, misi fun-
qcionirebis SenarCunebisa da mTlianad _ sarewao meurneobaSi dasaqmebuli 
momavali Taobis mimarT, rom ar SeiZleba xelosnis profesia nebismieri pi-
risaTvis Tavisuflad iyos xelmisawvdomi. xelosanTa saqmianobis debulebis 
es principuli mosazreba ar ewinaaRmdegeba konstitucias. 
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1. federalurma kanonmdebelma xelosnis saqmianoba da xelosnebi miiCnia 
sarewao ekonomikis erT-erT arsebiT saxalxo-sameurneo ganStoebad da sa-
Sualo fenis gansakuTrebulad mniSvnelovan nawilad. landebis konstitu-
ciebis Sesabamisad, romelTa umravlesobac sarewao saqmianobis dacvasa da 
xelSewyobas miiCnevs ekonomikuri programis erT-erT ZiriTad nawilad, ka-
nonmdebels surda aRniSnuli seqtoris mTlianad dacva da xelSewyoba; ima-
vdroulad, misi survili iyo ekonomikis am dargisaTvis momavali Taobis 
momzadebis uzrunvelyofa. kvalifikaciis damadasturebeli mowmobis Semo-
Reba kanonmdebelma miiCnia aRniSnuli miznis ganxorcielebis erT-erT saSua-
lebad.

... kanonmdeblisaTvis ar iyo arsebiTi xelosnis profesiis arasaTanadod 
ganxorcielebidan gamomdinare safrTxis (magaliTad: mSeneblobis, avtoSeke-
Tebisa da eleqtroinstalaciebis seqtorSi) Tavidan acileba; misTvis arse-
biTi iyo interesi _ SenarCundes mTlianad xelsaqmis done da misi funqcio-
nireba...

3. mosazrebebi, romlebiTac kanonmdebeli asabuTebs sazogadoebis gansa-
kuTrebul interess sarewao saqmianobis SenarCunebisa da ganviTarebisadmi, 
ar scdeba ZiriTadi kanoniT daSvebul da kanonmdeblis uflebamosilebaSi 
Semaval ekonomikur, socialur, Tu sazogadoebriv-politikur farglebs. 
aRniSnuli ar ewinaaRmdegeba arc konstituciis ZiriTad principebs da arc _ 
mis gansakuTrebul Rirebulebebs. meore mxriv ki, es mosazrebebi SesaZlebe-
lia dasabuTdes Cveni ekonomikuri da socialuri cxovrebis gamocdilebisa 
da faqtebis meSveobiT...

V
maSasadame, Tu kanonmdebelma sarewao saqmianobis maRali donis Senar-

Cuneba dasabuTebulad miiCnia gansakuTrebiT mniSvnelovan sazogadoebriv 
sikeTed, maSin srulad unda iqnes ganxiluli sakiTxi: ramdenad eniWeba 
mas prioriteti calkeuli adamianis Tavisuflebis moTxovnis mimarT da 
Tu eniWeba, xom ar gadaaWarba zRvars debulebis normam ZiriTadi ufle-
bis SezRudvisas. profesiuli Tavisuflebis ZiriTadi uflebis Sinaarsis 
mixedviT, TiToeuls profesiis arCevisas unda mieniWos imdeni Tavisu-
fleba, ramdenic SesaZlebelia sazogadoebis kanonier interesTa gaTva-
liswinebiT. sxvagvarad: profesiis arCevis Tavisuflebis SezRudva dasaS-
vebia mxolod maSin, rodesac amas aucileblad moiTxovs mniSvnelovani 
sazogado interesebis dacva. savaldebuloa balansi sayovelTao keTil-
dReobasa da moqalaqis Tavisuflebis SezRudvebs Soris. es niSnavs, rom 
saafTiaqo saqmianobasTan dakavSirebul gadawyvetilebaSi Camoyalibebuli 
principebis mixedviT, Tavdapirvelad unda Semowmdes, iZulebuli iyo Tu 
ara saerTod kanonmdebeli, miznis misaRwevad SeezRuda profesiis arCevis 
Tavisufleba, nacvlad imisa, rom SezRuduliyo profesiis ganxorciele-
basTan dakavSirebuli normebiT. aseve, ganxilul unda iqnes, Tu ramdenad 
adekvaturi saSualebaa mis mier SemoRebuli kriteriumi sayovelTao Ri-
rebulebebis dasacavad da gadaWarbebiT da Seusabamod xom ar zRudavs igi 
calkeul adamians. am mimarTebiT warmodgenili kanonmdeblis mosazrebebi 
interesTa urTierTSefardebasTan dakavSirebiT ar SeiZleba dagmos fede-
ralurma sakonstitucio sasamarTlom, Tu ar aris aSkara, rom es mosazre-
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bebi gamomdinareobs mcdari faqtobrivi winapirobebidan an ewinaaRmdegeba 
konstitucias.

1. kanonmdebels SeeZlo saxelosnoebis mflobelTa saqmianobisa da maTi 
profesiuli donis dacva da xelSewyoba miendo Á ekonomikur ZalTa Tavi-
sufali TamaSisaTvis~ im mosazrebiT, rom Tavisufali konkurencia TviTon 
gariyavda arafunqcionirebad an naklebad unarian Zalebs da aseTi Á TviT-
gadarCevis” gziT gamovlindebodnen unariani Zalebi. aRniSnuli miznis gam-
yareba SesaZlebeli iqneboda profesiis ganxorcielebasTan dakavSirebuli 
normebis SemoRebiT, magaliTad: xelosnis profesiis Tavisufali xelmi-
sawvdomobis SemTxvevaSic SesaZlebeli iqneboda, rom ostatis wodeba mie-
niWebinaT SezRudulad, mxolod sawarmoTa im mflobelebisaTvis, romle-
bic Caabarebdnen Sesabamis saostato gamocdas. amis Sedegad sazogadoeba 
miiRebda miniSnebas ostatis nawarmis xarisxobriv upiratesobaze. momava-
li Taobis aRzrdac SeiZleboda warmarTuliyo ostatTa xelmZRvanelobiT, 
rogorc es gaTvaliswinebuli iyo kvalifikaciis damadasturebeli patara 
diplomis SemTxvevaSi. xelosanTa teqnikuri da ekonomikuri gadamzadeba, 
rasac xelosanTa saqmianobis debuleba avalebs xelosanTa palatasa da kor-
poraciebs, SesaZlebeli iqneboda ganvrcobiliyo sxvadasxva da mravalmxri-
vi RonisZiebebis saSualebiT.

Tu mocemul SemTxvevaSi kanonmdebelma sakmarisad ar miiCnia aRniS-
nuli SesaZleblobebi, amas aqvs logikuri safuZveli. yovel SemTxvevaSi 
es safuZveli ar aris aSkarad mcdari, vinaidan profesiul saqmianobasTan 
dakavSirebuli normebi da gansakuTrebiT Á ekonomikur ZalTa TamaSi~ moq-
medebas iwyebs maSin, rodesac piri ukve Seudgeba damoukidebel profesiul 
saqmianobas. es normebi ar uzrunvelyofs profesiaSi arakvalificiuri Za-
lebis SeWras. xolo sanam es Zalebi gamoidevnebian an saTanado profesiul 
safexurze avlen, SesaZlebelia momxmareblebsac (uxarisxo SesrulebiT) da 
am profesiis warmomadgenlebsac (warmatebuli sawarmoebis blokirebiT, xe-
lis SeSliTa da, saerTod, xelosnis saqmianobis imijis daqveiTebiT) miadgeT 
mZime ziani. swored aseTi garTulebebis Tavidan acileba iyo kanonmdeblis 
mizani. yovelive aRniSnulidan gamomdinare, Tu igi saWirod miiCnevs, rom 
jer kidev profesiis arCevis etapze unda miiRos Tavisuflebis SemzRudveli 
zomebi, raTa Tavidanve xeli SeuSalos profesiaSi Seuferebeli da arapro-
fesionali Zalebis mosvlas, maSin SewinaaRmdegeba gamoricxulia im SemTx-
vevaSi, Tu kanonmdeblis RonisZiebebi ar scdeba konstituciur CarCoebs da 
gansakuTrebiT _ iTvaliswinebs Tanazomierebis princips.

2. xelosanTa Sesaxeb debuleba profesiis Tavisufali ganxorcielebis 
subieqtur kriteriumad iTvaliswinebs profesiuli unar-Cvevebis, kvali-
fikaciis damadasturebel mowmobas, romelic gaicema garkveuli mosamza-
debeli kursebis gavlisa da Sesabamisi gamocdis Cabarebis safuZvelze. aR-
niSnuli, me-4 punqtSi moyvanili gansakuTrebuli SemTxvevebis garda, war-
moadgens kandidatis profesiis arCevis Tavisuflebis SezRudvis yvelaze 
msubuq formas. aq sruli moculobiT vrceldeba saafTiaqo saqmianobasTan 
dakavSirebul gadawyvetilebaSi Camoyalibebuli ganmartebebi (BVerfGE 7, 377 
[406]), romelTa mixedviTac, amgvari SezRudvebi legitimuria TviTon saqmis 
SinaarsiT. saxelosno saqmianoba iTvaliswinebs Sesabamis codnasa da unar-
Cvevebs, romelTa SeZenac SesaZlebelia mxolod specialuri Teoriuli da 
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praqtikuli ganaTlebis miRebiT. es aris mxolod TviTon saqmianobis Sinaar-
sidan gamomdinare kvalifikaciasTan dakavSirebuli winapirobebis dakonkre-
teba, rodesac kanonmdebeli detalurad gansazRvravs saWiro codnasa Tu 
unar-Cvevebs da maTi SeZenisa da dauflebis formas. Tu aseTi profesia xel-
misawvdomi iqneba mxolod im pirisaTvis, romelmac SeiZina misi saTanadod 
SesrulebisaTvis aucilebeli unar-Cvevebi, amiT kandidats moeTxoveba da 
ekisreba mxolod is, risi movaleobis SegrZnebac TviTonve unda hqondes gan-
viTarebuli, Tu SerCeul profesias pasuxismgeblobiT moekideba. aRniSnu-
li gansakuTrebiT vrceldeba iseTi profesiis mimarT, rogoricaa xelosnis 
profesia, sadac sawarmos mflobeli, ZiriTadad, TviTon warmarTavs saqmia-
nobas, romlis farglebSic arsebiTi mniSvneloba eniWeba mis pirovnul kvali-
fikaciasa da unar-Cvevebs. norma, romelic misgan iTxovs mxolod aRniSnuli 
kvalifikaciis damadasturebel mowmobas, imdenad morgebulia am profesiaTa 
gansakuTrebul moTxovnilebebsa da Taviseburebebze, rom masTan dakavSire-
bul Tavisuflebis SezRudvas calkeuli adamiani arc aRiqvams SezRudvad, 
xolo mniSvnelovani sazogadoebrivi interesebis dacvasTan SedarebiT aRniS-
nuli Careva naklebad mniSvnelovania...

4. Tavisuflebis Seusabamo SezRudva, SesaZloa, mocemuli iyos debulebis 
danarTis saxiT, sadac profesiis arCevis Tavisufleba SezRudulia xelos-
nis saqmianobis mxolod aq gansazRvruli ganStoebebiT. calkeul adamians 
amiT ara aqvs SesaZlebloba, profesiad airCios aRniSnul danarTSi gaTva-
liswinebuli dargis nawili da Tundac am gziT Seimciros Sesabamisi swavla-
ganaTlebis xangrZlivoba da intensiuroba. mas, visac surs samkervalo an 
meqanikosis saqmianobis mxolod erT nawilSi specializeba, SeuZlia ganacxa-
dos, rom savaldebulod gaTvaliswinebuli ganaTlebis programiT, romelic 
sruldeba Sesabamisi gamocdiT, mas meti moeTxoveba, vidre _ es misi profe-
siisaTvis aris saWiro. 

Tumca, kanoni, zemoT aRniSnuli mosazrebebidan gamomdinare, ver miiCneva 
arakonstituciurad. kanonmdebels ufleba aqvs, samarTlebrivad daadasturos 
garkveuli profesiuli dargebi, rac aRiarebulia saafTiaqo saqmianobasTan daka-
vSirebul gadawyvetilebaSic. igi amas sxvagvarad ver moaxerxebs, Tu ar gaaer-
Tiana ramdenime, erTmaneTis msgavsi saqmianoba erT profesiaSi. is, Tu ramdenad 
sakmarisia kanonmdeblis mier ganxorcielebuli profesiis dargobrivi dayofa, 
calkeul SemTxvevaSi unda Sefasdes. zogadad, ar SeiZleba iTqvas, rom kanonmde-
bels aq raime asparezi unda hqondes; igi valdebulia, gansazRvros tipologiebi 
da amasTan, ufleba aqvs, gamovides saSualo donis kvalifikaciis moTxovnebidan. 

Tu aRniSnuli norma mTlianobaSi ar amaxinjebs Sesabamisi profesiis sfe-
roSi faqtobrivad arsebul, damkvidrebul da gavrcelebul viTarebas, maSin 
misaRebia is mciredi Á gadaWarbeba~ kvalifikaciis moTxovnebTan dakavSirebiT, 
rac aseve mocemulia bevr saxelmwifo saganmanaTleblo da sagamocdo ganawesSi. 
amasTan, Tavisuflebis aRniSnuli Á arasaWiro~ SezRudva garkveulwilad kom-
pensirebulia profesiuli Sansebis zrdiTa da socialuri statusis amaRlebiT...

VI
zogadi Tanasworobis principi ar irRveva imiT, rom im produqciis indus-

triuli warmoebisaTvis, romlis damzadeba SesaZlebelia xeliTac, ar aris 
savaldebulo kvalifikaciis damadasturebeli mowmoba.
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Tu kanonmdebeli kvalifikaciis damadasturebeli cnobis saxiT iTva-
liswinebs subieqtur kriteriumebs, igi, germaniis ZiriTadi kanonis me-3 
muxlis pirveli punqtis mixedviT, ar aris valdebuli, profesiebs Ta-
nasworad miudges mxolod imitom, rom maT calkeul dargebsa da samu-
Saoebs Soris garegnuli msgavseba aRiniSneba. piriqiT, kanonmdebels Seu-
Zlia, profesiasTan dakavSirebuli normebis farglebSi, sxvadasxva pro-
fesiul sferoTa gansakuTrebuli pirobebisa da maTi socialuri stru-
qturis mixedviT, diferencireba moaxdinos am normaTa moculobisa da 
saxeobis gaTvaliswinebiT (BVerfGE 9, 338 [350]). aRniSnuli mosazrebebidan 
gamomdinare, ar SeiZleba Tanasworobis zogadi principis darRvevad iq-
nes miCneuli is garemoeba, rom saqmianoba, romelic misi industriuli 
ganxorcielebis SemTxvevaSi gaTavisuflebulia kvalifikaciis damadastu-
rebeli dokumentaciis wardgenis valdebulebisagan, misi xeliT Sesru-
lebis SemTxvevaSi iTvaliswinebs aRniSnuli kvalifikaciis dadasturebis 
aucileblobas.

saxelosno sawarmo, industriuli sawarmosagan gansxvavebiT, pata-
ra moculobisaa. misTvis damaxasiaTebelia sawarmos mesakuTris piradi 
monawileoba saxelosno saqmianobaSi; Sesabamisad, misi pirovnuli kvali-
fikacia gadamwyvetia sawarmos mier Sesrulebuli samuSaos xarisxisaTvis. 
aRniSnulisagan gansxvavebiT, industriuli sawarmos mesakuTre piradad 
ar monawileobs produqciis warmoebaSi, igi Semoifargleba ZiriTadad ko-
merciuli an teqnikuri xelmZRvanelobiTa da marTvis funqciiT. amgvari 
struqturuli sxvaoba amarTlebs im garemoebas, rom sarewao saqmianobis 
mxolod uSualo ganxorcieleba eqvemdebarebodes samuSaos Semsrulebe-
li piris profesiuli kvalifikaciis damadasturebeli mowmobis wardgenis 
valdebulebas.

E – 19, 330

germaniis ZiriTadi kanonis me-12 muxlis pirvel punqts ar Seesabameba nebis-
mieri saxis saqonliT sacalo vaWrobis dawyebisaTvis (garda sacalo vaWrobis 
Sesaxeb kanonis me-3 muxlis me-3 punqtis me-2 winadadebiT gaTvaliswinebuli sa-
qonlisa) Sesabamisi kvalifikaciis damadasturebeli mowmobis moTxovna.

pirveli senatis 1965 wlis 14 dekembris ganCineba
- 1 BvL 14/60 -

sacalo vaWrobisaTvis savaldebuloa nebarTva (sacalo vaWrobis Sesaxeb 
kanonis me-3 muxlis pirveli punqti), romelic sacalo vaWrobis Sesaxeb kano-
nis me-3 muxlis me-2 punqtis mixedviT ar gaicema, rodesac: 

1. arc TviTon mewarme, arc misi kanonieri warmomadgeneli da arc sawar-
mos marTvis uflebamosili piri ar flobs Sesabamisi kvalifikaciis damamow-
mebel sabuTs;

2. arsebobs faqtebi, romelTa safuZvelzec dgindeba pirvel punqtSi 
gaTvaliswinebul pirTa mier sawarmos marTvisaTvis saWiro unar-Cvevebis 
xarvezi.
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sacalo vaWrobis Sesaxeb kanoni sacalo vaWrobis farglebSi ganasxvavebs 
Semdeg jgufebs:
- sacalo vaWroba sakvebi produqtebiT, sakvebi produqtebis Sesaxeb kano-

nis pirveli muxlis pirveli punqtis mixedviT,
- sacalo vaWroba medikamentebiTa da damxmare samedicino saSualebebiT 

(garda medicinis saxelmwifo moxeleTa kontrols daqvemdebarebuli 
narkotikuli saSualebebisa) da

- sacalo vaWroba yvela danarCeni saxis saqonliT (SemdegSi: zogadi sacalo 
vaWroba).
sakvebi produqtebiTa da medikamentebiT sacalo vaWrobisaTvis sacalo 

vaWrobis Sesaxeb kanonis me-4 muxlis me-2 punqti, zogadi sacalo vaWro-
bisagan gansxvavebiT, moiTxovs saqonlis gansakuTrebul codnas. Sesabamisi 
kvalifikaciis mowmoba gaicema imaTze, vinc vaWrobis nebismier dargSi Caaba-
rebs vaWris TanaSemwis gamocdas da eqneba imave seqtorSi orwliani muSaobis 
gamocdileba (sacalo vaWrobis Sesaxeb kanonis me-4 muxlis pirveli punqti). 
aucilebeli kvalifikacia mocemulad miiCneva aseve, rodesac pirs aqvs, sul 
mcire, 5-wliani gamocdileba vaWrobis seqtorSi, aqedan 2 weli ki namuSeva-
ri aqvs mmarTvel postze (sacalo vaWrobis Sesaxeb kanonis me-4 muxlis me-3 
punqti). dabolos, iseTi kandidatebisaTvis, romlebic ver akmayofileben ze-
moT aRniSnul moTxovnebs, kanoni iTvaliswinebs maTi kvalifikaciis gansaku-
Trebuli sagamocdo wesiT damowmebas (sacalo vaWrobis Sesaxeb kanonis me-4 
muxlis me-4 punqti).

kanoni sacalo vaWrobis ganxorcielebis Sesaxeb, miuxedavad misi saxelwo-
debisa, awesrigebs ara profesiis ganxorcielebas, aramed _ mis xelmisawvdo-
mobas kandidatebisaTvis. saTanado kvalifikaciis valdebuleba warmoadgens 
subieqtur kriteriums, germaniis federaluri sakonstitucio sasamarTlos 
praqtikis SecnobiT (ix: BVerfGE 7, 377 [406]). amiT sacalo movaWris profesiis 
xelmisawvdomoba damokidebuli xdeba garkveul codnaze, romlis SeZenac Se-
saZlebelia gansakuTrebuli kursebis gavliT da, rogorc wesi, Sesabamisi 
gamocdis CabarebiT.

subieqturi kriteriumebis gaTvaliswineba gamarTlebulia mxolod mniS-
vnelovani sazogadoebrivi sikeTis dacvis mizniTa da safuZvliT. es krite-
riumebi mtkivneulad zRudavs profesiis arCevis Tavisuflebas, vinaidan isi-
ni kandidats ar aZlevs arCeuli profesiis ganxorcielebis SesaZleblobas, 
sanam igi ar waradgens mowmobas, romelic, Tavis mxriv, moicavs garkveuli 
vadis ganmavlobaSi Semswavleli kursebis gavlasa da Sesabamisi gamocdis Ca-
barebas (ix: BVerfGE 13, 97 [107])...

momxmareblis, rogorc sacalo movaWris klientis, dacva janmrTelo-
bis an ekonomikuri zianisagan SesaZloa, miCneul iqnes mniSvnelovan sazo-
gadoebriv interesad, romelmac SeiZleba gaamarTlos subieqturi krite-
riumebis gaTvaliswineba. Tumca, aRniSnuli miznisTvis Seusabamoa SerCeu-
li saSualeba.

sacalo movaWre saqonlis distribuciis meSveobiT monawileobs moTxovnis 
dakmayofilebis procesSi. misi saxalxo-sameurneo funqciaa, moiZios saqone-
li, moaTavsos sawyobSi da regularulad miawodos igi kerZo momxmarebels. 
saqonlis gadamuSaveba da damuSaveba (Á manipulacia~) aq ukana planze iwevs, es 
saqmianoba umTavresad gadaibares produqciulma da msxvilma savaWro sawar-
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moebma; sacalo vaWroba, ZiriTadad, dakavebulia gamoyenebisaTvis mza moxma-
rebis saqonlis gayidviT. 

momxmareblis janmrTelobas safrTxe emuqreba, rodesac saqme aqvs arakva-
lificiur movaWresTan, romelic vaWrobs sakvebi produqtebiT, medikamen-
tebiTa da msgavsi saqonliT. magram aseTi saqonliT vaWrobaze vrceldeba 
gansakuTrebuli wesebi, romelTa Semowmebac mocemul SemTxvevaSi ar aris 
interesis sagani. zogadi sacalo vaWroba klientebis janmrTelobas, ZiriTa-
dad, ar uqmnis safrTxes. Tumca, aRniSnulisagan gansxvavebiT, ar aris gamo-
ricxuli ekonomikuri safrTxis arsebobis SesaZlebloba, roca, magaliTad, 
sacalo movaWre SeiZens defeqtur saqonels, ar Seinaxavs mas saTanadod an 
klients ar gauwevs saWiro da sakmaris konsultacias. es safrTxe SesaZle-
belia, gamoiricxos an Semcirdes, Tu saqonliT movaWres Tavisi specifikuri 
seqtorisaTvis moeTxoveba specialuri kvalifikacia. Tumca, kanoni ar iTxo-
vs aseTi kvalifikaciis damadasturebel mowmobas, aramed sakmarisad miiCnevs 
zogadad vaWrobis dargSi SeZenil kvalifikacias, romelic SesaZloa, pirs 
gaaCndes sruliad sxva seqtorSi muSaobiT.

b) aSkaraa, rom kvalifikaciasTan dakavSirebul gansazRvrul kriteriumTa 
SemoReba, pirvel rigSi, emsaxureba TviTon profesiis warmomadgenelTa in-
teresebs, profesiis xarisxisa da funqcionirebis SenarCunebasa da socia-
lur statuss. Tumca, kanonmdebelma am legitimuri miznis ganxorcielebisas 
saTanado yuradReba ar miaqcia zRvars, romelsac mas uwesebs Tanazomierebis 
principi...

aRniSnuli scdeba saWiroebis farglebs, rodesac kanonmdebeli yvela sa-
calo movaWrisagan moiTxovs sakmaod maRali donis kvalifikacias vaWrobis 
sferoSi, rac gulisxmobs erTi da imave ganaTlebis miRebasa da erTi da imave 
gamocdis Cabarebas; da es yovelive gaTvaliswinebulia profesiis ganxor-
cielebis dawyebis aucilebel winapirobad. Tu kanonmdebeli Tvlis, rom 
vaWrobis calkeul sferoSi arsebuli viTareba marTlac saWiroebs amgvari 
kriteriumebis SemoRebas, man zedmiwevniT unda ganmartos da daasabuTos 
mosalodneli safrTxe. aseT SemTxvevebSic kanonmdebeli, upirveles yovli-
sa, unda ecados, rom arsebuli safrTxe aRmofxvras profesiis ganxorcie-
lebasTan dakavSirebuli normebiT. xolo profesiis arCevis konstituciur-
samarTlebrivad garantirebul Tavisuflebas ar Seesabameba is garemoeba, 
rom calkeul SemTxvevaSi mosalodneli safrTxis safuZvliT profilaqtiku-
rad avrcelebs sagrZnob SezRudvebs mTel profesiaze.

zrunva mTeli profesiis xarisxis, misi funqcionirebisa da socialuri 
statusis SenarCunebisaTvis mxolod gamonaklis SemTxvevebSi SeiZleba iyos 
subieqtur kriteriumTa gaTvaliswinebis gamamarTlebeli safuZveli. germa-
niis federalurma sakonstitucio sasamarTlom aRniSnuli daadastura xe-
losnis saqmianobis farglebSi (BVerfGE 13, 97). xelosnis profesiis funqcio-
nirebisa da xarisxis SenarCuneba warmoadgens sazogadoebis didi daintere-
sebis sagans, vinaidan, pirvel rigSi, swored am profesiis farglebSi xdeba 
samrewvelo ekonomikis sxva dargebisaTvis, gansakuTrebiT ki _ industriuli 
sawarmoebisaTvis momavali Taobis momzadeba. Sesabamisad, xelosnis profe-
siis dacvis mizniT, kanonmdebels ufleba aqvs, gascdes profesiis ganxor-
cielebasTan dakavSirebul normebs da moiTxovos SedarebiT ufro maRali 
kvalifikaciis damadasturebeli dokumenti saostato gamocdis saxiT. Tum-
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ca, msgavsi pirobebi ar aris mocemuli sacalo vaWrobis dargSi, sadac, erTi 
mxriv, arc saqonlis gadamuSaveba xdeba da arc misi damuSaveba. Sesabamisad, 
aq mewarmis piradi unar-Cvevebisa da kvalifikaciis mimarT saWiro ar aris 
aseTi maRali moTxovnebis wayeneba. meore mxriv ki, sacalo vaWroba moicavs 
sxvadasxva saxisa da moculobis sawarmos, dawyebuli _ sacalo savaWro avto-
matebiT da damTavrebuli _ didi univermaRiT. maSasadame, Á sacalo vaWro-
bis~ SenarCunebasTan dakavSirebul sazogado interesze mowodeba saTanadod 
ver gaamarTlebs ZiriTad uflebaTa SezRudvebs. aRniSnuli profesiebis me-
tad gansxvavebuli pozicia da funqcia ekonomikur da socialur cxovrebaSi 
TvalsaCino xdeba aseve samarTlis ganviTarebis sferoSi. xelosnis profesiis 
farglebSi Zvel samarTlebriv tradicias warmoadgens kvalifikaciis mowmo-
ba da saostato gamocda, maSin, rodesac sacalo vaWrobis sfero yovelTvis 
Tavisufali iyo yovelgvari samarTlebrivi SezRudvebisagan.

E – 53, 135

momxmareblis janmrTelobisTvis zianis miyenebisagan dacvis samarTlis sfe-
roSi normasTan dakavSirebuli moTxovnebis Taobaze, germaniis ZiriTadi kano-
nis me-12 muxlis pirveli punqtis me-2 winadadebis mixedviT

pirveli senatis 1980 wlis 16 ianvris ganCineba
- 1 BvR 249/79 -

konstituciuri sarCelis sagania sakiTxi: ramdenad Seesabameba germaniis 
ZiriTad kanons iseTi sakvebi produqtis brunvis absoluturi akrZalva, ro-
melic SesaZlebelia SeeSaloT SokoladSi.

saerTo sasamarTloebSi ganxiluli sarCelis sagani iyo sezonuri tkbi-
leuli produqtebi, magaliTad, rogoricaa Á Tovlis kacisa~ da Á saaRdgomo 
kurdRlis~ tkbili figurebi, romlebic damzadebulia haerovani brinjisa-
gan, xolo Á glazurisTvis~ gamoyenebulia soiis cximis, Saqrisa da kakaos 
fxvnilisagan momzadebuli masa.

konstituciuri sarCeli dasabuTebulia.
1. kakaos produqciis Sesaxeb ganawesis me-14 muxlis me-2 punqti imdenad ar 

Seesabameba germaniis ZiriTadi kanonis me-12 muxlis pirvel winadadebas, ra-
mdenadac igi Tavis normebSi dasaxelebul sakveb produqtebs uqvemdebarebs 
brunvis absolutur akrZalvas.

aRniSnuli wesi awesrigebs profesiis ganxorcielebas. germaniis Ziri-
Tadi kanonis me-12 muxlis pirveli punqtis mixedviT ki aseTi sakiTxi wes-
rigdeba mxolod kanoniT an kanonis safuZvelze. maSasadame, Tu romelime 
profesiis ganxorcielebas awesrigebs ganawesi, maSin igi unda gamomdina-
reobdes germaniis ZiriTad kanonSi gaTvaliswinebuli uflebamosilebidan 
da Tavisi SinaarsiT unda iyos am uflebamosilebis Sesatyvisi. materia-
lur-samarTlebrivi kuTxiT profesiis ganxorcielebasTan dakavSirebu-
li konstituciuri norma unda akmayofilebdes Semdeg moTxovnebs: igi 
gamarTlebuli unda iyos sayovelTao keTildReobidan gamomdinare goni-
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vruli mizezebiT, xolo SerCeuli saSualebebi ki unda iyos adekvaturi 
da aucilebeli dasaxuli miznis misaRwevad; amasTan, es SezRudva pirisaT-
vis ar unda iyos Seusabamo (ix: BVerfGE 46, 120 [145]). kakaos produqciis 
Sesaxeb ganawesis me-14 muxlis me-2 punqti mxolod nawilobriv akmayofi-
lebs aRniSnul winapirobebs.

sakveb da pirveladi moxmarebis produqtTa Sesaxeb germaniis kanonis me-
19 muxlis me-4 punqtis Á b~ qvepunqtiT gaTvaliswinebuli uflebamosileba, 
romelsac eyrdnoba zemoT aRniSnuli norma, akmayofilebs germaniis Ziri-
Tadi kanonis me-80 muxlis pirveli punqtis pirveli da me-2 winadadebebis 
moTxovnebs...

Tumca, norma, romelic SearCia ganawesis avtorma, ewinaaRmdegeba aucile-
blobis princips da, Sesabamisad, araTanazomieria. 

im sakiTxis Semowmebisas, aris Tu ara profesiis ganxorcielebis momwes-
rigebeli normiT gaTvaliswinebuli SezRudva Tanazomieri, mxedvelobaSi 
unda iqnes miRebuli is Tavisufali asparezi, romelic miniWebuli aqvs ka-
nonmdebels da uflebamosilebis mikuTvnebis SemTxvevaSi - aseve ganawesis 
avtorsac, ekonomikuri saqmianobis sferoSi. ekonomikur-politikuri mizne-
bis gansazRvrisas da maTi ganxorcielebisas germaniis ZiriTadi kanoni iTva-
liswinebs Sefasebisa da moqmedebis Tavisufal asparezs, romlis farglebSic 
SesaZlebelia Á ZalTa Tavisufali TamaSis~ koreqcia iseTi RonisZiebebis sa-
SualebiT, romlebic dakavSirebulia ekonomikur-politikur marTvasTan. Se-
sabamisad, konstituciur-samarTlebrivi TvalsazrisiT, kakaos produqciis 
Sesaxeb ganawesis me-14 muxlis me-2 punqti mxolod maSin aris miuRebeli, Tu 
gamovlindeba, rom man gadaaWarba zemoT aRniSnuli Tavisufali asparezis sa-
kmaod farTo masStabs (ix: BVerfGE 46, 246 [257]). erTmniSvnelovnad unda iyos 
dadasturebuli is garemoeba, rom dasaxuli miznis misaRwevad mocemuli iyo 
da aris aseve sxva, naklebad SemzRudveli saSualebebi (ix: BVerfGE 39, 210 
[231]). mocemul SemTxvevaSi ki es asea.

sakveb produqtTa Sesaxeb samarTlebrivi normebis amocanaa, momxmarebelTa 
interesebidan gamomdinare, Tavidan aicilos sxvadasxva produqtis erTmaneT-
Si areva da uzrunvelyos momxmarebelTa dacva janmrTelobisaTvis saxifaTo 
movlenebisagan, rac sakmarisad mkafiod aris gamovlenili sakveb da pirveladi 
moxmarebis produqtTa Sesaxeb germaniis kanonis me-8 da me-17 muxlebSi. kakaos 
produqciis Sesaxeb ganawesis me-14 muxlis me-2 punqti emsaxureba mxolod 
momxmarebelTa dacvas cdomilebisagan. sazogadoebrivi interesebis gaTva-
liswinebiT, aRniSnuli dacva udavod gonivruli mizezia, romlis safuZvel-
zec SesaZlebelia gamarTlebuli iyos profesiis ganxorcielebis SezRudva. 

aRniSnuli miznis misaRwevad adekvaturia ara mxolod produqtis Sesaty-
visi daxasiaTebis valdebuleba, aramed _ brunvis akrZalvac. Tumca, produ-
qtis brunvidan amoReba erT-erTi yvelaze SemzRudveli da mZafri saSualebaa 
momxmareblis cdomilebisa da produqtTa erTmaneTSi arevisagan dasacavad. 
rogorc wesi, aseTi safrTxis Tavidan acileba da daZleva SesaZlebelia sxva, 
naklebad mZafri saSualebiTac, magaliTad, rogoricaa produqtis zusti da-
saxelebisa da daxasiaTebis valdebuleba. marTalia, momxmareblisaTvis produ-
qtis SeZenis Sesaxeb gadawyvetilebis miRebas xSirad ganapirobebs ara produ-
qtis dasaxelebisa da daxasiaTebis zedmiwevniT Seswavla, aramed, umeteswilad, 
saqonlis vizualuri mxare (ix: BVerfGE 46, 246 [260]), magram es ar aris sakma-
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risi, rom Á uyuradRebo~ momxmareblis dasacavad aucileblad iqnes miCneuli 
kakaos produqciis Sesaxeb ganawesis me-14 muxlis me-2 punqtiT gaTvaliswi-
nebuli saxeobis sakvebi produqtis sayovelTao akrZalva. akrZalva, romlis 
safuZvelzec konkurenciis farglebSi privilegia eniWeba Sokoladis nawarms, 
gaumarTlebelia sxva mosazrebebidan gamomdinarec. marTalia, rig SemTxveveb-
Si (magaliTad, rZis nawarmisa da margarinze damzadebuli produqciis erTma-
neTSi arevis saSiSroebisas) soflis meurneobis grZelvadiani funqcionirebis 
SenarCunebis interesebidan gamomdinare, kanonmdebels aqvs ufleba, gascdes 
momxmarebelTa dacvis uSualo mizans; magram winamdebare SemTxvevaSi ar arse-
bobs iseTi samarTlebrivi interesi anu safuZveli, romelic gaamarTlebda an 
daasabuTebda iseTi SezRudvis aucileblobas, romelic scdeba momxmareblis 
dacvas produqtTa erTmaneTSi arevisagan. aqedan gamomdinare, sakiTxi unda 
mowesrigdes iseTi saSualebebiT, romlebic aucilebelia momxmarebelTa dac-
vis uzrunvelsayofad. am miznis misaRwevad ki sakmarisia produqtis zusti 
dasaxelebisa da daxasiaTebis valdebulebis gaTvaliswineba.

E – 95, 173

im sakiTxis gamo, Tu ramdenad Seesabameba ZiriTad uflebebs valdebuleba, 
romelic gulisxmobs Tambaqos nawarmis SefuTvaze moweviT gamowveul SesaZlo 
safrTxeze miTiTebas

meore senatis 1997 wlis 22 ianvris ganCineba
- 2 BvR 1915/91 -

safuZvlebi:

konstituciuri sarCelebi dausabuTebelia.

II
momxmareblis gafrTxilebis valdebuleba exeba mxolod Tambaqos nawar-

mis mwarmoeblebsa da movaWreebs TavianTi saqonlis mimoqcevis da ara _ 
azris gamoxatvisa da gavrcelebis procesSi monawileobis farglebSi. aqe-
dan gamomdinare, es valdebuleba unda ganixilebodes da Semowmdes ara 
azris gamoxatvis Tavisuflebis (germaniis ZiriTadi kanonis me-5 muxlis 
pirveli punqti), aramed _ profesiis Tavisuflebis masStabiTa da kuTxiT 
(germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti). mosarCeleebs, 
rogorc kerZo samarTlis iuridiul pirebs, SeuZliaT yuradReba gaamaxvi-
lon germaniis ZiriTadi kanonis me-12 muxlis pirvel punqtze (ix: BVerfGE 
30, 292 [312]; 50, 248 [256]). maTi profesiuli prezentacia, produqciis re-
klamis CaTvliT, warmoadgens profesiasTan dakavSirebul saqmianobas, ro-
melsac icavs germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti (ix: 
BVerfGE 85, 248 [256]; GRUR 1996, gv. 899 [902]). saxelmwifos RonisZiebebi, 
romlebic zRudavs profesiul saqmianobas, warmoadgens Carevas profesiis 
ganxorcielebis TavisuflebaSi (ix: BVerfGE 30, 292 [312]), Tumca, ar aRiniS-
neba ZiriTadi uflebis darRveva.

1. a) azris Tavisufali gamoxatvis ZiriTadi ufleba (germaniis ZiriTa-
di kanonis me-5 muxlis pirveli punqti) ekonomikuri reklamis farglebSi 
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im SemTxvevaSi SeiZleba iyos moTxovnis safuZveli, rodesac reklama aris 
Semfasebeli, azris Camomyalibebeli Sinaarsis an Seicavs iseT monacemebs, 
romlebic emsaxureba azris Camoyalibebas (ix: BVerfGE 71, 162 [175]). moce-
mul SemTxvevaSi es ase ar aris. rodesac Tambaqos mwarmoeblebs evalebaT 
saxelmwifosmieri gafrTxilebebis gavrceleba, amiT saxelmwifo axorciele-
bs Tavis moTxovnas warmoebul SefuTvebze, riTac igi TviTon reklamas ar 
zRudavs. aqedan, saxelmwifos aRniSnuli aqti exeba ara mewarmeebis mxridan 
azris Camoyalibebasa da gamoxatvas, aramed _ maT mier TavianTi profesiis 
ganxorcielebas.

viTareba sxvagvari iqneboda, rom ar iyos aSkara da mkafio, rom aR-
niSnuli gafrTxilebebi aris sxvisi azris gamoxatuleba da es miTiTebe-
bi Tavad mwarmoeblebs ewerebodes. im SemTxvevaSi, Tu ZiriTadi uflebis 
subieqti iZulebuli iqneboda sxvisi azri Tavisi saxeliT gaevrcelebina, 
maSin igi Seexeboda azris gamoxatvis Tavisuflebas (germaniis ZiriTadi 
kanonis me-5 muxlis pirveli punqti). Tu reklamis adresats darCeba STa-
beWdileba, rom Tambaqos mwarmoebeli sakuTari iniciativiT avrcelebs 
gafrTxilebebs, maSin Semowmebis masStabi iqneba azris gavrcelebis Tavi-
sufleba. magram Tu aRniSnulisagan gansxvavebiT, aSkaraa, rom Tambaqos 
produqciis SefuTvebze ganTavsebuli mosazreba sxvas ekuTvnis, da Tu 
gafrTxilebebis gavrceleba warmoadgens Tambaqos nawarmis komerciuli 
mimoqcevis zogad moTxovnas, maSin es valdebuleba awesrigebs profesiis 
ganxorcielebas.

b) zemoT aRniSnuli ganmartebebidan da masStabidan gamomdinare, mosar-
CeleTa azris gamoxatvis Tavisuflebas ar exeba gasaCivrebuli norma. gafr-
Txilebebis ganTavseba produqciaze emsaxureba sxvisi azris gavrcelebas, 
exeba yvela sawarmos, romlebic dakavebulia sigaretis komerciuli mimoqce-
viT da ar qmnis STabeWdilebas, rom, TiTqos, sawarmoebi sakuTari iniciati-
viT avrceleben aseT gancxadebebs.

gafrTxilebebi unda Sefasdes aSkarad sxvisi azris gamoxatulebad da 
gadmocemad. maTi Sinaarsis mixedviT, evrogaerTianebis jandacvis saminis-
troebis azriT, moweva iwvevs avTvisebian simsivneebs, gulisa da sisxlZarR-
vebis daavadebebs...

2. aqedan gamomdinare, mewarmeTa valdebuleba gamafrTxilebeli miTi-
Tebebis produqciaze ganTavsebasTan dakavSirebiT, eqvemdebareba germaniis 
ZiriTadi kanonis me-12 muxlis pirveli punqtiT gaTvaliswinebul dacvas.

a) profesiis ganxorcielebis TavisuflebaSi Careva, germaniis Ziri-
Tadi kanonis me-12 muxlis pirveli punqtis me-2 winadadebis mixedviT, 
saWiroebs kanonier safuZvels, romelic akmayofilebs konstituciis mo-
Txovnebs ZiriTadi uflebebis SemzRudveli kanonebis mimarT. kanonieri 
safuZveli mxolod maSin Seesabameba germaniis ZiriTadi kanonis me-12 
muxlis pirvel punqts, rodesac igi gamarTlebuli da dasabuTebulia 
sayovelTao keTildReobasTan dakavSirebuli sakmarisi safuZvliT da 
aseve, iTvaliswinebs Tanazomierebis princips anu, rodesac SerCeuli sa-
Sualeba adekvaturi da aucilebelia dasaxuli miznis misaRwevad da ro-
desac Carevis simZimisa da misi gamamarTlebeli safuZvlis mniSvnelobis 
urTierTSefardebisas gamovlindeba, rom daculia adekvaturobis zRva-
ri (ix: BVerfGE 76, 196 [207]).
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b) mocemul SemTxvevaSi saxezea zemoT aRniSnuli winapirobebi.
dadgenileba Tambaqos produqciis markirebis Sesaxeb am SemTxvevaSi iye-

nebs saxelmwifos avtoritets da, aqedan gamomdinare, imsaxurebs gansaku-
Trebul samarTlebriv ndobas. saxelmwifos suverenuli uflebiT amgvari 
sargebloba, ra Tqma unda, konstituciuria, vinaidan gafrTxilebis Sinaarsi 
srulad Seesabameba mecnierebis Sedegebs. janmrTelobis safrTxeze miTiTeba 
Sedis suverenul funqciebsa da amocanebSi da aRniSnuli RonisZieba akmayo-
filebs profesiis ganxorcielebis Tavisuflebis moTxovnebs.

Tambaqos produqciis markirebis Sesaxeb dadgenilebis samarTlebrivi 
safuZvelia sakvebi da pirveladi moxmarebis produqtebis Sesaxeb germaniis 
kanonis 21-e muxlis pirveli punqtis Á a~ qvepunqti.

aa) gamafrTxilebeli miTiTebebis gavrceleba emsaxureba moweviT ga-
mowveuli safrTxeebisagan dacvas. sayovelTaod aRiarebulia is faqti, rom 
moweva mavnebelia janmrTelobisaTvis. 

amasTan, medicinis dRevandeli monacemebis mixedviT, dadgenili da dadas-
turebulia, rom moweva iwvevs avTvisebian simsivneebs, gulisa da sisxlZarR-
vebis anu sasikvdilo daavadebebs da safrTxes uqmnis aramweveli adamianebis 
janmrTelobasac...

bb) janmrTelobis aRniSnul safrTxeebze miTiTeba warmoadgens sa-
xelmwifos legitimur amocanas. saxelmwifo jandacvis politikas aqvs ufle-
ba, sazogadoeba gaafrTxilos medicinis mier damtkicebul mZime safrTxee-
bTan dakavSirebiT da momxmareblebs gaagebinos, rom aqtiuri moweva vnebs 
mwevels, xolo pasiuri — aseve sxva adamianebsac. sityvierad gamoxatuli 
gamafrTxilebeli miTiTebebi mouwodebs adresats, janmrTelobis sakiTxidan 
gamomdinare, kidev erTxel dafiqrdes Sesabamisi produqciis yidvisas. maSa-
sadame, saxelmwifos es saqmianoba miznad isaxavs mosaxleobis dacvas janmr-
Telobis safrTxisagan.

gg) kanonmdebels SeeZl o ganxorcielebuli RonisZieba adekvaturad mieC-
nia saxalxo janmrTelobis dacvis miznebidan gamomdinarec. aRniSnuli ade-
kvaturobis Sefaseba swored misi prerogativaa (ix: BVerfGE 25, 1 [12, 17]; 
30, 292 [317]). Tumca, dRevandeli monacemebiT, yvelanairi gamafrTxilebeli 
miTiTebebis miuxedavad, sigaretis moxmareba matulobs. 1994 wels germaniaSi 
sigaretis moxmareba gaizarda 3%-iT da miaRwia 131,1 miliard sigarets (ix: 
harenbergis Cveni droebis leqsikoni [Harenberg: Lexikon der Gegenwart], 1996, 
1995; saZiebeli sityva: moweva). magram, miuxedavad amisa, kanonmdeblis varau-
di, rom gamafrTxilebeli miTiTebebi xels SeuSlis sigaretis moxmarebis 
zrdas, savsebiT konstituciuria. aRniSnuli miTiTebebiT SesaZlebelia imis 
miRweva, rom momxmarebelma aRar moixmaros Tambaqo gauazreblad da daufi-
qreblad. 

gamafrTxilebeli miTiTebebis konkretuli formulirebac akmayofilebs 
adekvaturobis moTxovnebs. gancxadebebi mowevasa da simsivneebis, aseve sxva 
daavadebebis gamomwvev mizezebsa da sxva pirTa janmrTelobis dazianebas 
Soris kauzaluri kavSiris Sesaxeb srulad Seesabameba mecnierul monace-
mebsa da kvlevis Sedegebs. miTiTebebidan ar gamomdinareobs is, rom moweva 
sxvadasxva daavadebis gamomwvevi erTaderTi mizezia da rom aramwevlebi da-
culni arian zemoT aRniSnuli daavadebebis riskisagan; aramed es gafrTxi-
lebebi maTSi gamoyenebuli cnebis _ „iwvevs“ zogadi gagebiT mianiSnebs tipur 
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da ganzogadebul kauzalur kavSirze mowevasa da janmrTelobis dazianebas 
Soris. gafrTxilebis meSveobiT adamianisTvis cxadi unda gaxdes, rom mowe-
visaTvis Tavis danebebis SemTxvevaSi qreba janmrTelobis gauaresebis mniS-
vnelovani riskic.

dd) gafrTxileba aucilebelic aris. mowevisagan gamowveuli safrTxeebi-
sagan dacvis ufro umtkivneulo SesaZlebloba arc arsad aris ganmartebuli 
da arc _ TvalsaCino...

aRniSnuli gafrTxilebis garda, saxelmwifos mier sazogadoebis janmr-
Telobis sakiTxebTan dakavSirebiT informirebis farglebSi SesaZlebelia, 
ganxorcielebuliyo reklamis akrZalvac, Tambaqos daufiqrebeli mowevis 
SezRudvis mizniT. aseve, SesaZlebelia damatebiTi valdebulebebis gaTva-
liswinebac (magaliTad, Tambaqos nawarmis axalgazrdebze miyidvis akrZal-
va). aRniSnul alternativaTa Soris gasaCivrebuli norma yvelaze msubuqi 
saSualebaa.

ee) Tambaqos nawarmis gamafrTxilebeli miTiTebebiT markirebis val-
debuleba arc Sesabamisobis farglebs scdeba. profesiis ganxorcielebis Zi-
riTad uflebaSi aRniSnuli Careva ar aris masStaburi. Tambaqos industrii-
saTvis kvlavac nebadarTulia sareklamo saqmianoba. SezRudvis SerCeuli 
saSualeba (sityvieri zemoqmedeba momxmarebelze gamafrTxilebeli miTiTe-
bebiT) aris moqmedebis forma, romelic ar exeba saqonlis brunvas moTxovna-
miwodebis meSveobiT da momxmareblisaTvis acnobierebs mxolod imas, rac 
misTvis aqtualuri samedicino monacemebis safuZvelze isedac unda yofi-
liyo cnobili.

ff) jandacvis saxelmwifo politikasTan dakavSirebuli amocanebis 
ganxor cieleba kerZo organizaciebisa da finansebis daxmarebiT aseve See-
sabameba germaniis ZiriTadi kanonis me-12 muxlis pirvel punqts (ix: BVerfGE 
68, 155 [170]). sigaretis kolofebis gamafrTxilebeli miTiTebebiT markirebis 
valdebuleba gamarTlebulia Tambaqos mwarmoeblisa da movaWris pasuxis-
mgeblobis gansakuTrebuli siaxloviT Tambaqos moxmarebiT gamowveuli sa-
frTxeebisagan Tavis dasacavad, rasac aqtiurad uWeren mxars es sawarmoebi. 

III
gasaCivrebuli normebi ar arRvevs mosarCeleebis germaniis ZiriTadi ka-

nonis me-14 muxlis pirveli punqtiT gaTvaliswinebul ZiriTad uflebebs.
 
1. gamafrTxilebeli miTiTebebiT markirebis valdebuleba, marTalia, am-

cirebs mosarCeleTa mogebis Sansebs, magram ar exeba sakuTrebis samarTliT 
dacul uflebebs. germaniis ZiriTadi kanonis me-14 muxlis pirveli punqti 
icavs mxolod samarTlebriv poziciebs, romlebic samarTlis subieqts ukve 
miniWebuli aqvs (ix: BVerfGE 20, 31 [34]; 30, 292 [334]) anu igi, zogadad, ar moi-
cavs samomavlo Sansebsa da Semosavlebis SesaZleblobebs (ix: BVerfGE 30, 292 
[335]; 45, 272 [296]; 68, 193 [223]).

IV
yovelive zemoT aRniSnulidan gamomdinare, aseve gamoiricxeba germaniis 

ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebuli samewarmeo 
dispoziciuri Tavisuflebis darRvevac. gasaCivrebuli norma exeba moqme-
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debis Tavisuflebas profesiis samarTlis sferoSi, romelic specialurad 
aris uzrunvelyofili germaniis ZiriTadi kanonis me-12 muxliT. Sesabamisad, 
ar aris marTebuli sakiTxis germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtis masStabiT Semowmeba (ix: BVerfGE 70, 1 [32]).

E – 33, 303

1. konkretul fakultetze umaRlesi swavlebis damwyebTaTvis absoluturi, 
mTeli saganmanaTleblo resursebis amomwuravi SezRudvebis konstitu-
ciur-samarTlebriv SemowmebasTan dakavSirebiT (aq: absoluturi numerus 
klauzusi14 medicinis studentTaTvis).

2. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis pirveli winada-
debiT gaTvaliswinebuli ufleba profesiisa da saganmanaTleblo dawese-
bulebis Tavisufal arCevasTan dakavSirebiT, zogadi Tanasworobisa da so-
cialuri saxelmwifos principebTan erTad warmoSobs umaRlesi ganaTlebis 
xelmisawvdomobis uflebas. es ufleba SesaZlebelia, SeizRudos kanoniT an 
kanonis safuZvelze.

3. garkveul fakultetebze swavlis damwyebTaTvis umaRles saswavlebelSi 
daSvebis absoluturi SezRudvebis gaTvaliswineba konstituciuria mxo-
lod im SemTxvevaSi, rodesac:

a) es SezRudvebi ar scdeba aucileblobis farglebs da gaTvaliswinebulia 
mTeli saganmanaTleblo resursebis amowurviT;

b) abiturientTa SerCeva da ganawileba mimdinareobs saTanado kriteriumebis 
safuZvelze, sadac yvela abiturients aqvs erTnairi Sansi da aseve maqsima-
luradaa gaTvaliswinebuli ganaTlebis miRebis adgilis individualuri 
SerCevis SesaZlebloba.

4. daSvebis absoluturi SezRudvebis dawesebis winapirobebisa da SerCe-
vis kriteriumebis Sesaxeb arsebiTi gadawyvetilebebi kanonmdebelma 
TviTon unda miiRos. SesaZlebelia, umaRles saswavleblebs garkveul 
farglebSi mieniWos Semdgomi konkretuli sakiTxebis mowesrigebis 
uflebamosileba.

5. universitetis Sesaxeb 1969 wlis 25 aprilis hamburgis kanonis me-17 
muxli imdenad ar Seesabameba germaniis ZiriTad kanons, ramdenadac 
kanonmdebelma ar gaiTvaliswina debulebebi daSvebis absoluturi 
SezRudvebis SemTxvevaSi SesarCevi kriteriumebis formasa da rangTan 
dakavSirebiT.

pirveli senatis 1972 wlis 18 ivlisis gadawyvetileba
- 1 BvL 32/70 da 25/71 -

hamburgisa da miunxenis universitetebis samedicino fakultetebze 
daSvebasTan dakavSirebiT mimdinare or samarTalwarmoebaSi saqmis gan-

14 e.w. numerus klauzusi (numerus clausus) miRebulia germaniis federaciul respublikaSi 
garkveul (ufro prestiJul) fakultetebze umaRlesi swavlebis msurvelTaTvis da 
gulisxmobs dasaSvebi abiturientebis raodenobriv/procentul SezRudvas.
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mxilveli administraciuli sasamarTloebi iTxoven germaniis federaluri 
sakonstitucio sasamarTlos gadawyvetilebas imis Sesaxeb, Seesabameba Tu 
ara landis samarTlis garkveuli normebi umaRles saswavlebelSi daSve-
bis SezRudvasTan dakavSirebiT (e.w. numerus klauzusi) germaniis ZiriTad 
kanons.

konstituciur-samarTlebrivi Semowmebis sagania mxolod mTeli saganma-
naTleblo resursebis amowurvis Sedegad dawesebuli absoluturi numerus 
klauzusi garkveuli fakultetebis damwyebi studentebisaTvis. aRniSnuli Se-
mowmebis farglebSi ar ganixileba adgilobrivi da struqturuli SezRudvebi, 
romlebic mimarTulia mxolod konkretuli universitetis SerCevaze, an ise-
Ti SezRudvebi, romlebic exeba ukve miRebul, maRali semestris studentebs. 
am SezRudvebisagan absoluturi numerus klauzusi gansxvavdeba Tavisi gansa-
kuTrebuli SedegebiT. numerus klauzusi iwvevs imas, rom abiturientTa met-
naklebad did raodenobas uwevs umaRlesi ganaTlebis dawyebis met-naklebad 
didi vadiT gadavadeba. fakultetis mimarT didi moTxovnebis arsebobisas da, 
Sesabamisad, xangrZlivi lodinis SemTxvevaSi amgvari SezRudvebi zRudavs ara 
mxolod saganmanaTleblo dawesebulebis arCevis SesaZleblobas, aramed man Sei-
Zleba gamoiwvios isic, rom abiturientma uari Tqvas Tavdapirvel gegmebsa da 
zraxvebze da daTmos isini. amasTan, socialurad sust abiturientebs ara aqvT 
socialurad Zlier abiturientTa msgavsi SesaZleblobebi da saSualeba, rom 
SeZlon xangrZlivi droiT mocda an sazRvargareT miiRon umaRlesi ganaTleba.

I
1. fakultetze daSvebis SezRudvebis konstituciur-samarTlebrivi 

Semow mebis masStabia (rac aseve gavrcelebulia sasamarTlo praqtikasa da 
literaturaSi) germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtiT 
garantirebuli yvela germanelis ufleba saganmanaTleblo dawesebulebis 
Tavisufal arCevasTan dakavSirebiT.

aRniSnuli uflebis germaniis ZiriTad kanonSi Setanisas da aseve, misi Tavda-
pirveli ganmartebisas pirvel planze idga mosazreba, romlis mixedviTac, ger-
maniis ZiriTadi kanonis me-12 muxlis pirveli punqti miiCneoda ganaTlebis sfe-
roSi Tavisuflebis SezRudvebisagan calkeuli adamianis Tavis dasacav ufle-
bad. Sesabamisad, saparlamento sabWos mTavar komitetSi mimdinare konsulta-
ciebisas xazgasmiT aRiniSna, rom yovel SemTxvevaSi aucilebeli iyo sxvadasxva 
universitets Soris arCevnis gakeTebisa da amiT gansakuTrebuli avtoritetis 
mqone leqtorebTan mravalmxrivi ganaTlebis miRebis SesaZleblobis uzrunvel-
yofa; Tavidan unda iqnes acilebuli, rom calkeuli landis universitetebSi 
ar moxdes mxolod im konkretuli landis studentebis daSveba. amiT marTlac 
aRwerilia ZiriTadi uflebis dacvis meqanizmis erT-erTi nawilobrivi aspeqti, 
romelic maSinac unda iqnes nawilobriv gaTvaliswinebuli, rodesac mTliani 
saganmanaTleblo resursebis amowurvis Sedegad gardauvali xdeba kandidatTa 
gegmiani gadanawileba sxvadasxva saganmanaTleblo dawesebulebaSi.

saganmanaTleblo resursebis sruli amowurvisas Tavs iCens saganmanaTle-
blo dawesebulebis Tavisufali arCevis uflebis Semdegi arsebiTi aspeqti, 
romelic efuZneba germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtiT 
gaTvaliswinebuli profesiis arCevis Tavisuflebas. ganaTleba, rogorc wesi, 
warmoadgens profesiis dauflebis wina safexurs, orive erTad ki – cxovre-
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baSi integrirebis Semadgeneli nawilia. aRniSnulis Sesabamisad, federaluri 
sakonstitucio sasamarTlos praqtikaSi, germaniis ZiriTadi kanonis me-12 
muxlis pirvel punqtTan dakavSirebiT, araerTxel aRniSnula, rom erTma-
neTisagan ganuyofelia ara mxolod iq gaTvaliswinebuli cnebebi, kerZod: 
profesiis arCeva da misi Semdgomi ganxorcieleba da ara mxolod es cnebebi 
qmnian profesiuli saqmianobis kompleqss, rogorc cxovrebiseuli aqtivobis 
safuZvels, aramed _ profesiuli saqmianobis samarTlebrivi struqtura da 
wesrigi aseve moicavs normebs profesiisaTvis miRebuli ganaTlebis Sesaxeb 
(ix: BVerfGE 7, 377 [401, 406]). am urTierTmimarTebidan germaniis federalur-
ma administraciulma sasamarTlom gamoitana marTebuli daskvna, rom ganaT-
lebis xelmisawvdomobis SezRudvebi ar unda emsaxurebodes profesiis arCe-
visas raime zegavlenis moxdenas (JZ - iuridiuli Jurnali 1963, gv. 675; ix. 
aseve BVerfGE 6, 13 da 7, 287). garda amisa, aRniSnul mWidro kavSirs mivyavarT 
daskvnamdec, rom iseTi profesiebis SemTxvevebSi, romlebic moiTxovs gan-
sakuTrebul momzadebasa da swavla-ganaTlebas, magaliTad, rogoricaa eqi-
mis profesia, savaldebulo ganaTlebis xelmisawvdomobis SezRudvebi unda 
eqvemdebarebodes iseTsave mkacr gadamowmebas, rogorc TviTon _ profesiis 
xelmisawvdomobis SezRudvis SemTxvevebSi.

ZiriTadi uflebis konstituciur-samarTlebrivi dacvis meqanizmi sa-
ganmanaTleblo sferoSi ar amoiwureba sajaro xelisuflebis Carevebisagan 
Tavisuflebis tradiciuli dacvis funqciiT. federalurma sakonstitucio 
sasamarTlom mravalgzis ganmarta, rom ZiriTadi uflebebi, rogorc obieq-
turi normebi, imavdroulad afuZnebs RirebulebaTa sistemasa da wesrigs, 
romelic, rogorc principuli konstituciur-samarTlebrivi gadawyvetile-
ba, vrceldeba da savaldebuloa samarTlis yvela sferosaTvis. Sesabamisad, 
ZiriTadi uflebebi ar aris mxolod saxelmwifosagan moqalaqeTa Tavdacvis 
uzrunvelmyofeli uflebebi (ix: BVerfGE 21, 362 [372]). 

rac ufro metad uTmobs saxelmwifo yuradRebas moqalaqeTa socialur 
uzrunvelyofasa da kulturis ganviTarebas, saxelmwifosa da moqalaqis da-
mokidebulebaSi tradiciuli postulatis paralelurad, romelic gulisx-
mobs saxelmwifosagan moqalaqis Tavisuflebis dacvas, miT ufro metad aq-
tualuria moTxovna saxelmwifos qmedebebSi monawileobis konstituciur 
uzrunvelyofasTan dakavSirebiT. aRniSnuli ganviTareba gansakuTrebiT mka-
fiod aris gamoxatuli ganaTlebis sferoSi, romelic profesiis arCevasTan 
mWidro kavSiris miuxedavad, am mimarTebiT mainc scdeba mas: profesiis Ta-
visufleba, garda germaniis ZiriTadi kanonis 33-e muxlis gansakuTrebul 
normebs daqvemdebarebuli sajaro samsaxurisa (ix: BVerfGE 7, 377 [398]; 17, 371 
[379]), umetesad xorcieldeba kerZo profesiul da samuSao sistemaSi da Ziri-
Tadad mimarTulia sakuTari, damoukidebeli cxovrebiseuli ritmisa da mi-
mdinareobis dacvaze anu profesiis arCevasa da ganxorcielebasTan dakavSi-
rebuli Tavisuflebis uzrunvelyofaze, romelic daculi iqneba yovelgva-
ri iZulebebisa da akrZalvebisagan. amisagan gansxvavebiT, saganmanaTleblo 
dawesebulebis arCevis Tavisufleba Tavisi bunebiT gulisxmobs saswavlo 
dawesebulebis xelmisawvdomobas. Tavisuflebis ufleba azrs moklebuli iq-
neboda misi ganxorcielebis faqtobrivi winapirobis arsebobis gareSe. umaR-
les saswavlebelTa organizaciis saerTo principebis Sesaxeb germaniis kano-
nis proeqti yvela germanelisaTvis iTvaliswinebs mis mier arCeuli umaRlesi 
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ganaTlebis miRebis SesaZleblobas, Tu mas eqneba Sesabamisad saWiro kvali-
fikacia.

am uflebis aRiareba ar aris damokidebuli kanonmdeblis Sexedulebaze. 
amasTan, arsebiTi ar aris, saxelmwifo qmedebebSi zemoT aRniSnuli Tana-
monawileobis ufleba warmoiSveba Tu ara iqidan, rom socialuri samarT-
lebrivi saxelmwifo aris konstituciur RirebulebaTa sistemis konstitu-
ciur realobaSi realizebis garanti (ix: BVerwGE - germaniis federaluri 
administraciuli sasamarTlo 27, 360 kerZo skolebis dafinansebasTan daka-
vSirebiT). im SemTxvevaSic, Tu miiCneva, rom Tanamedrove socialur saxel-
mwifoSi administraciisaTvis Tanamonawileobis uflebis miniWebisa da misi 
moculobis sakiTxi eqvemdebareba kanonmdeblis iseT gadawyvetilebas, rome-
lic ar saCivrdeba, aRniSnuli dawesebulebebis xelmisawvdomobis moTxovna, 
Tu saxelmwifom Seqmna isini, mainc gamomdinareobs Tanasworobis principisa 
da germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis urTierTmimar-
Tebidan da aseve _ socialuri saxelmwifos principidan. es gansakuTrebiT 
mniSvnelovania iq, sadac saxelmwifom (rogorc ganaTlebis sferoSi) isar-
gebla faqtobrivi monopoliiT da sadac (rogorc akademiuri profesiebis 
Seswavlis sferoSi) saxelmwifo qmedebebSi monawileoba warmoadgens ZiriTa-
di uflebebis ganxorcielebis aucilebel winapirobas. Tavisufal samarT-
lebriv da socialur saxelmwifoSi aRar SeiZleba saxelmwifo organoebma 
gansajon privilegirebulTa wris sakuTari Sexedulebisamebr Semcireba da 
moqalaqeTa garkveuli nawilisaTvis am privilegiebis CamorTmeva, miT ufro, 
rom es aris zegavlenis moxdena profesiis arCevisas. ganxilul sferoSi 
saxelmwifos funqciaa imis uzrunvelyofa, rom nebismier zrdasrul moqa-
laqes hqondes ufleba, gamoiyenos amgvari cxovrebiseuli Sansi. maSasadame, 
germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti, me-3 muxlis pirve-
li punqti da aseve socialuri saxelmwifos principi Sesabamisi subieqturi 
winapirobebis damakmayofilebeli moqalaqisaTvis uzrunvelyofs mis mier 
arCeuli umaRlesi ganaTlebis xelmisawvdomobis uflebas. 

2. gavrcelebuli mosazrebis mixedviT, aRniSnuli xelmisawvdomobis 
ufleba Tavidanve unda SeizRudos ganaTlebis miRebis arsebuli SesaZle-
blobebis gamoyenebis moTxovniT. am mosazrebas ewinaaRmdegeba hamburgis 
administraciuli sasamarTlo, romelic Tavis ganCinebaSi iTvaliswinebs 
saganmanaTleblo resursebis gafarToebis valdebulebas da askvnis, rom 
abiturientTaTvis absoluturi numerus klauzusis gaTvaliswineba dasaS-
vebia mxolod im SemTxvevaSi, rodesac imavdroulad kanoniT naTlad mox-
deba aRniSnuli valdebulebis garkveul vadaSi Sesrulebis aRiareba. am 
mosazrebebis farglebSi arasrulyofilad aris ganxiluli iseTi sakiTxebi, 
romlebic arsebiTia mocemul SemTxvevaSi ZiriTadi uflebebis dacvisaTvis:

xelmisawvdomobis absoluturi SezRudvebis problematikaSi arsebobs mo-
sazreba, rom arsebuli resursebi ar aris sakmarisi, raTa yvela damsaxurebu-
li kandidati dakmayofildes adgiliT umaRles saswavlebelSi. konstituciu-
ri xedva Tavidanve rom SeizRudos imiT, rac arsebuli da mocemulia, maSin 
igi gverds auvlida sirTuleebis ZiriTad birTvs. maSin, rodesac socialu-
ri saxelmwifosaTvis Cveulebriv damaxasiaTebeli Tanamonawileobis ufle-
bis miniWebisas, kerZod, finansuri SeRavaTebisas, rodesac SesaZleblobebi 
SezRudulia mxolod arsebuli saxsrebiT da maTi saTanado gadanawilebiT, 
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garkveul wilad mainc aris SesaZlebeli SezRudvis uaryofiTi Sedegebis da-
Zleva da gamosworeba. absoluturi numerus klauzusis gaTvaliswineba iwve-
vs mwvave uTanasworobas, rodesac kandidatTa erTi nawili iRebs yvelafers, 
xolo meore nawili (yovel SemTxvevaSi ganusazRvreli vadis ganmavlobaSi, 
ramac SeiZleba gavlena moaxdinos mis cxovrebiseul gadawyvetilebaze) —
arafers. Tu daukmayofilebel kandidatTa raodenoba aRemateba kandidatTa 
saerTo raodenobis naxevars, rogorc es samedicino fakultetis SemTxvevaSi 
moxda, maSin konstituciurad dacul xelmisawvdomobis moTxovnis uflebas 
emuqreba gaufasurebis safrTxe. aseTi mwvave Sedegebis gamo aRar aris sada-
vo, rom absoluturi numerus klauzusi dgas konstituciurobis zRvarze. 
vinaidan am mZafri Sedegebis gadalaxva grZelvadiani perspeqtiviT SesaZle-
belia mxolod resursebis gafarToebis gziT, sakiTxavia, xom ar gamomdi-
nareobs konstituciuri Rirebulebis sistemidan da saxelmwifos mier ga-
naTlebis monopoliis gamoyenebidan obieqturi socialur-saxelmwifoebrivi 
konstituciuri dakveTa sxvadasxva fakultetze sakmarisi saganmanaTleblo 
resursebis uzrunvelyofis Sesaxeb. unda daveTanxmoT Tu ara am kiTxvas da 
warmoSobs Tu ara es konstituciuri dakveTa moqalaqisaTvis individualuri 
moTxovnis safuZvels saswavlo adgilebis SeqmnasTan dakavSirebiT, ver ga-
dawydeba winamdebare SemTxvevis farglebSi, vinaidan konstituciur-samarT-
lebrivi Sedegebi ganixileba am konstituciuri dakveTis darRvevis aSkara 
SemTxvevebSi. amgvari darRveva ki ar miiCneva mocemulad samedicino fakul-
tetze swavlasTan dakavSirebiT.

miuxedavad imisa, rom Tanamonawileobis uflebebi Tavidanve ar aris 
SezRuduli mxolod arsebuli maCveneblebiT, maTze mainc vrceldeba  
e.w. SesaZleblobis farglebis daTqma, rac gulisxmobs imas, risi moTxovnac 
SeuZlia calkeul moqalaqes Tavisi sazogadoebisagan. aRniSnuli, pirvel 
rigSi, sakuTari pasuxismgeblobis farglebSi unda Seafasos kanonmdebelma, 
romelmac aseve unda gaiTvaliswinos sazogadoebis sxva moTxovnilebebic 
da germaniis ZiriTadi kanonis 109-e muxlis me-2 punqtis mixedviT, unda 
daakmayofilos saerTo-ekonomikuri balansis moTxovnebi. kanonmdeblis 
prerogativaa, umaRles saswavlebelTa mowyobisa da prioritetebis Sesaxeb 
miiRos Sesabamisi gadawyvetilebebi, Tumca man aqve unda gaiTvaliswinos, 
rom umaRles saswavlebelTa aSeneba da gafarToeba, germaniis ZiriTadi ka-
nonis 91a1-e muxlis Tanaxmad, ganekuTvneba federaciisa da landebis mier 
erToblivad gansaxorcielebel amocanaTa kategorias. am gadawyvetile-
bis farglebSi Sesabamisad uflebamosil organoebs mouwevT, erTi mxriv, 
orientireba saswavlo adgilebze moTxovnilebis gamokveTil tendenciebze, 
xolo, meore mxriv, SesaZloa, konstituciuri davaleba ar moicavdes val-
debulebas, yvela kandidatisaTvis nebismier dros misTvis sasurvel fakul-
tetze adgilis mikuTvnebasTan dakavSirebiT, riTac umaRlesi ganaTlebis 
sferoSi ganxorcielebuli mniSvnelovani investiciebi damokidebuli xdeba 
cvalebad da sxvadasxva faqtoriT ganpirobebul individualur moTxovneb-
ze. aRniSnuli migviyvanda Tavisuflebis cnebis mcdar gagebamde, romelic 
ver acnobierebs imas, rom pirovnuli Tavisufleba xangrZlivi vadiT ver 
ganxorcieldeba gawonasworebis gareSe da rom SeuzRudavi subieqturi mo-
Txovnilebebisadmi midrekileba sazogadoebis xarjze ar Seesabameba socia-
luri saxelmwifos princips. germaniis ZiriTadi kanoni, rogorc es araer-
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Txel aRniSna federalurma sakonstitucio sasamarTlom moqmedebis zogad 
TavisuflebasTan mimarTebiT (ix: BVerfGE 4, 7 [15]; 8, 274 [329]; 27, 344 [351]), 
individsa da sazogadoebas Soris daZabulobas wyvets piris sazogadoeba-
ze damokidebulebisa da misi mTlianobasTan dakavSirebis kuTxiT; aqedan 
gamomdinare, TiToeulma unda miiRos da aRiaros Tavisi moqmedebis Ta-
visuflebis is SezRudvebi, romlebsac kanonmdebeli zogadi Sesabamisobis 
farglebSi saWirod miiCnevs da iTvaliswinebs socialuri Tanacxovrebis 
mxardaWerisa da gaumjobesebisaTvis, Tumca _ im pirobiT, rom am yvelafer-
Tan erTad pirma SeinarCunos Tavisi TviTmyofadoba da damoukidebloba.

aRniSnuli mosazrebebi gansakuTrebiT gasaTvaliswinebelia saxelmwifos 
saqmianobaSi monawileobis uflebebis sferoSi, sadac Tanasworobis cnebaSi 
asaxul socialur principTan absoluturad Seusabamo iqneboda SezRudul 
sajaro saSualebaTa upiratesi gamoyeneba mosaxleobis erTi, privilegiuri 
nawilisaTvis da sxva sazogado mniSvnelobis interesebisa da moTxovnebis 
ugulebelyofa. Sesabamisad, kanonmdebels ver aekrZaleba, orientirebuli 
iyos sxvadasxva profesiis farglebSi damatebiTi Zalebis aqtualur moTxo-
vnaze, Tu SeuZlebelia studentTa konsultaciebisa da umaRlesi ganaT-
lebis sakiTxebis ganxilvis saSualebebiT daakmayofilos da erTmaneTTan 
daaaxlovos individualuri moTxovna da sazogadoebrivi saWiroebis mo-
Txovnebi. 

am masStabebis gaTvaliswinebiT, ar vlindeba konstituciis darRveva. arc 
erTi saxelmwifo organo ar uaryofs saWiro da aucilebeli zomebis swra-
fad gatarebis valdebulebas. umaRles saswavlebelTa mSeneblobis xelSew-
yobis Sesaxeb germaniis kanonis me-2 muxli naTlad aRiarebs da iTvaliswine-
bs, rom germaniis federaciam da landebma erToblivi amocanis Sesrulebisas 
Á is keTilmowyoba da mSenebloba unda dauqvemdebaron samecniero umaRles 
saswavleblebSi fakultetebis raodenobis, sididisa da adgilmdebareobis 
kuTxiT urTierTdakavSirebuli erTiani sistemis Seqmnas, romlis meSveobi-
Tac uzrunvelyofili iqneba kvlevisa da umaRlesi ganaTlebis miRebisaTvis 
saWiro adgilebis sakmarisi raodenoba~. rac Seexeba am valdebulebis Ses-
rulebas, gavrcelebuli mosazrebis mixedviT, dRevandeli problemebi ga-
mowveulia ara mxolod obieqturi sirTuleebiT, aramed aseve imiTac, rom 
ver moxerxda ganaTlebis sistemis reklamis meSveobiT gazrdili moTxovnis 
Sesabamisi da adekvaturi zomebis gatareba umaRles saswavlebelTa keTil-
mowyobisa da umaRlesi ganaTlebis reformis farglebSi. Tumca warsulSi 
arsebuli saxsrebis sakmaod didi nawili moxmarda swored samedicino fakul-
tetis keTilmowyobas gansakuTrebuli saSualebebiT... 

3. Tu zemoT moyvanili ganmartebebidan gamomdinare, kanoniT naTlad aRia-
rebuli valdebuleba saganmanaTleblo resursebis garkveul vadebSi gafar-
ToebasTan dakavSirebiT dReisaTvis ar warmoadgens absoluturi numerus 
klauzusis konstituciur-samarTlebriv winapirobas, maSin ufro katego-
riulia moTxovna, rom arsebuli saganmanaTleblo dawesebulebebis xelmi-
sawvdomoba SesaZlebelia, SeizRudos mxolod Zalian mkacri formaluri da 
materialur-samarTlebrivi winapirobebis arsebobis SemTxvevaSi.

a) is, rom abiturientis umaRles saswavlebelSi misTvis sasurvel fakul-
tetze miRebis moTxovnis ufleba, rodesac igi eyrdnoba germaniis ZiriTadi 
kanonis me-12 muxlis pirvel punqts, SesaZlebelia daeqvemdebaros SezRud-



213

vas, gamomdinareobs imave normis me-2 winadadebiT gaTvaliswinebuli normis 
daTqmidan, romelic moicavs saganmanaTleblo dawesebulebis Tavisufali 
arCevis uflebasac, razec misi Seqmnis istoriac metyvelebs...

germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis ukve ganxiluli 
erTianobidan gamomdinareobs, rom normis daTqma vrceldeba ara mxolod 
profesiis ganxorcielebaze, aramed _ profesiis arCevasa (ix: BVerfGE 7, 377 
[402]) da, Sesabamisad, profesiis arCevis wina etapzec, kerZod, saganmanaTle-
blo dawesebulebis arCevaze. Tu xelmisawvdomobis moTxovnis ufleba miiC-
neva zemoT ganxilul monawileobis uflebad, maSin misi SezRudvaunarianoba 
gamomdinareobs Semdegidan: monawileobis uflebebi, rogorc zemoT aRiniSna, 
damokidebulia arsebul SesaZleblobebze anu maTze vrceldeba SesaZleblo-
bis daTqma da, Sesabamisad, isini saWiroebs mowesrigebas. 

b) umaRles saswavlebelSi daSvebis uflebis zemoT moyvanili ganmartebe-
bis mixedviT, zogadad dasaSvebi SezRudvebi konstituciur-samarTlebrivad 
gamarTlebulia mxolod kanonis meSveobiT an mis safuZvelze...

im SemTxvevaSi, Tu amgvari SezRudvis ufleba gamomdinareobs germaniis 
ZiriTadi kanonis me-12 muxlis pirveli punqtis me-2 winadadebiT gaTva-
liswinebuli normis daTqmidan, aRniSnuli formaluri moTxovna gamomdi-
nareobs uSualod am ZiriTadi uflebidan. Tuki iq aRniSnuli profesiis 
ganxorcielebasTan dakavSirebuli normebi saWiroebs kanonier safuZvels, 
maSin isini miT ufro savaldebulo xdeba saganmanaTleblo saswavleble-
bis Tavisufali arCevis SezRudvebis SemTxvevebSi, ramac SesaZloa, gavle-
na iqonios profesiis arCevis Tavisuflebaze. im SemTxvevaSi, Tu arsebul 
umaRles saswavlebelSi daSvebis moTxovnis ufleba miiCneva zemoT aRniS-
nul Tanamonawileobis uflebad, Sedegi mainc ar icvleba. amasTan, SeiZleba 
im sakiTxis Riad datoveba, vrceldeba Tu ara samarTlebrivi saxelmwifos 
principebi, kanonis daTqmisa da saxelmwifos qmedebis kanonierebis Sesaxeb 
Carevis ganxorcielebasTan erTad, administraciis im saqmianobaze, rome-
lic moicavs sazogado amocanebis Sesrulebis mizniT moqalaqeebisaTvis 
Sesabamisi valdebulebebis dakisrebas (ix: BVerfGE 8, 155 [167]); aq kanonm-
debelma, rogorc instanciam, romlis gadawyvetilebazec aris damokidebu-
li oferti, TviTon unda aiRos pasuxismgebloba iseTi SemTxvevebisaTvis, 
rodesac resursebis simwiris gamo, mZime uTanasworobis pirobebSi, unda 
SeizRudos privilegirebulTa wre.

g) materialur-samarTlebrivi kuTxiT zemoT ganxiluli mosazrebebidan 
gamomdinareobs, rom daSvebis absoluturi SezRudvebis mimarT vrcelde-
ba mkacri moTxovnebi. germaniis federaluri sakonstitucio sasamarTlos 
e.w. stadiaTa Teoriis mixedviT (ix: BVerfGE 7, 377 [401]; 30, 292 [315]), ger-
maniis ZiriTadi kanonis me-12 muxlis pirveli punqtiT gaTvaliswinebuli 
normis ufleba miT ufro metad aris SezRuduli, rac ufro metad exeba igi 
profesiis arCevis Tavisuflebas. vinaidan ganaTlebis profilis SerCevaze 
damokidebulia imavdroulad samomavlo profesiis arCeva da garkveuli 
fakultetisaTvis saganmanaTleblo resursebis amowurvaze dafuZnebuli 
absoluturi numerus klauzusi utoldeba daSvebis obieqtur kriteriume-
bs stadiaTa Teoriis (ix: BVerfGE 7, 377 [407]) gagebiT, misi gaTvaliswineba 
germaniis ZiriTadi kanonis me-12 muxlis pirvel punqtTan dakavSirebiT 
Camoyalibebuli principebis mixedviT, dasaSvebia mxolod im SemTxvevaSi, 
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rodesac aSkara, dasabuTebuli an savaraudo mZime safrTxe emuqreba sazo-
gadoebisaTvis gansakuTrebiT mniSvnelovan sikeTes da rodesac mkacrad 
aris daculi Tanazomierebis principi. amasTan, aucilebelia iseTi gver-
diTi Sedegebi, rogoricaa, magaliTad, sxva fakultetebze abiturientTa 
gadanacvleba da sazRvargareT gamgzavreba. Tanamona wileobis uflebidan 
ki, romelic orientirebulia Tanasworobis principze, gamomdinareobs 
ufro mkacri moTxovnebi da winapirobebi, vinaidan abiturientTa daSvebis 
winamdebare formis SezRudvebi SesaZlebelia dakavSirebuli iyos cxovre-
biseuli Sansebis gadanawi lebasTan.

dReisaTvis arsebuli gamocdilebidan gamomdinare, calkeul SemTxveva-
Si abiturientTaTvis absoluturi numerus klauzusis daweseba konstitu-
ciuria mxolod im SemTxvevaSi: 

(1) rodesac misi gaTvaliswineba xdeba ukiduresi aucileblobis farg-
lebSi yvela arsebuli, sajaro saxsrebiT Seqmnili saganmanaTleblo resur-
sis sruli amowurvis fonze (amasTan dakavSirebiT ix: punqti II)

(2) da rodesac abiturientTa SerCeva da ganawileba mimdinareobs saTana-
do kriteriumebis safuZvelze, sadac yvela abiturients aqvs erTnairi Sansi 
da aseve maqsimaluradaa gaTvaliswinebuli ganaTlebis miRebis adgilis indi-
vidualuri SerCevis SesaZlebloba (amasTan dakavSirebiT ix: punqti III)...

E – 98, 169

1. germaniis ZiriTadi kanoni avaldebulebs kanonmdebels, SeimuSaos reso-
cializaciis efeqturi koncefcia, romelzec unda aagos sasjelaRsruleba. 
aRiniSnuli valdebulebis Sesrulebisas mas eniWeba sakmaod farTo samoqme-
do asparezi.

2. a) sasjelaRsrulebis farglebSi patimris muSaoba mxolod im SemTxvevaSia 
resocializaciis efeqturi saSualeba, rodesac Sesrulebuli samuSao saTa-
nadod aris aRiarebuli. aRiareba ar unda gamoixatebodes aucileblad fi-
nansebSi, igi gulisxmobs patimrisaTvis, misTvis xelmisawvdomi da sagrZnobi 
sargeblis saxiT, regularuli samuSaos prioritetebis gaziarebasa da Cve-
nebas, romelic SesaZloa man ganaxorcielos momavalSi _ aradana Saulebrivi 
da patiosani cxovrebisas.

b) kanoniT gaTvaliswinebuli resocializacia savaldebulo samuSaos ganxor-
cielebis meSveobiT, romelic eqvemdebareba mxolod an umTavresad finansur 
anazRaurebas, mxolod maSin akmayofilebs konstituciiT gaTvaliswinebuli 
resocializaciis ideas, rodesac SesaZlebelia patimrisaTvis gankuTvnili 
anazRaurebiT, misi odenobidan gamomdinare, misTvis cxadi gaxdes is gare-
moeba, rom mudmivi samuSao Tavis rCenis mizanSewonili da gonivruli saSua-
lebaa.

3. germaniis ZiriTadi kanonis me-12 muxlis me-3 punqti dasaSveb iZulebiT samu-
Saos zRudavs iseTi organizaciebiT an saqmianobiT, sadac sasajelaRsrule-
bis organos TanamSromlebi inarCuneben sajaro-samarTlebriv pasuxismgeb-
lobas maTTvis daqvemdebarebul patimarze.
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meore senatis 1998 wlis pirveli ivlisis gadawyvetileba
- 2 BvR 441, 493/90, 618)92, 212/93 da 2 BvL 17/94 -

safuZvlebi:
a

erT sasamarTlo gadawyvetilebaSi moqceuli konstituciuri sarCelebi 
da normaTa kontrolTan dakavSirebuli samarTalwarmoeba exeba saval-
debulo samuSaos moculobas sasjelaRsrulebis farglebSi, miTiTebuli 
samuSaos SesrulebisaTvis anazRaurebis dawesebas da patimrebisa da pre-
venciuli patimrebis socialur sadazRvevo statuss.

g
I

1. konstituciis moTxovnebis mixedviT, sasjelaRsrulebis sistema unda 
emsaxuros patimris resocializaciis mizans. nebismier patimars aqvs ger-
maniis ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da pirveli muxlis 
pirveli punqtiT gaTvaliswinebuli ufleba, moiTxovos, rom misTvis yve-
lanairi aRmWurveli RonisZiebebis Sefardebisas gaTvaliswinebul iqnes 
zemoT aRniSnuli mizani da dakmayofildes konstituciis moTxovnebi.

Tavisuflebis aRkveTis SemTxvevaSi ki, rodesac saxelmwifo xelisu-
fleba gansazRvravs piris individualuri cxovrebis pirobebsa da mimdi-
nareobas, resocializaciis princips eniWeba gansakuTrebuli mniSvneloba. 
federalurma sakonstitucio sasamarTlom aRniSnuli principi Camoaya-
liba im samarTlebrivi sazogadoebis TviTSegnebis safuZvelze, romelic 
adamianis Rirsebas centralur adgils miakuTvnebs sakuTari Rirebule-
bebis sistemaSi da romlisTvisac savaldebuloa socialuri saxelmwifos 
principi. patimars unda Camouyalibdes damoukidebeli cxovrebis unari 
da survili. man momavalSi unda SeZlos Tavisufal sazogadoebaSi patio-
sani cxovreba danaSaulis Cadenis gareSe, am sazogadoebis mier micemuli 
SansebiT sargebloba da masSi arsebuli riskebis sakuTar Tavze aReba. 
amas garda, resocializacia emsaxureba TviTon sazogadoebasac, romelic 
uSualod dainteresebulia, rom damnaSavem aRar ganicados recidivi da 
ganmeorebiT aRar daazianos Tanamoqalaqeebi da sazogadoeba (ix: BVerfGE 
35, 202 [235] - lebaxi)... 

2. resocializaciis konstituciur-samarTlebrivi principi saxelmwi-
fo xelisuflebis yvela ganStoebisaTvis savaldebuloa. pirvel rigSi, igi 
exeba sakanonmdeblo xelisuflebas, romelsac marTebs sasjelaRsrulebis 
normatiuli mowesrigeba (ix: BVerfGE 33, 1 [10]). igi avaldebulebs kanonm-
debels, Seqmnas da Camoayalibos resocializaciis efeqturi koncefcia da 
masze aagos sasjelaRsruleba. resocializaciis konstituciur-samarT-
lebrivi principi aseve mniSvnelovani da savaldebuloa administraciisa 
da sasamarTlo xelisuflebisaTvis, rodesac saqme Seexeba ganusazRvreli 
samarTlebrivi cnebebis an ZiriTadi principebis ganmartebas, an rodesac 
kanonmdebeli sasjelaRsrulebis organos aniWebs samarTlebrivi Sedegis 
gansazRvris uflebamosilebas. 

3. resocializaciis konstituciur-samarTlebrivi principi kanonm-
debels ar ganusazRvravs resocializaciis romelime konkretul konce-
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fcias, aramed efeqturi koncefciis CamoyalibebisaTvis mas aniWebs sak-
maod farTo asparezs. kanonmdebelma misTvis xelmisawvdomi kvlevebisa 
da maTi Sedegebis gamoyenebiT, rogoricaa anTropologia, kriminologia, 
socialuri Terapia da ekonomika, unda miiRos iseTi normebi, romlebic, 
xarjebTan dakavSirebuli Sedegebis gaTvaliswinebiT, Seesabameba saxel-
mwifos sxva amocanebis rangsa da gadaudebel aucileblobas (ix: BVerfGE 
82, 60 [80]; 90, 107 [116]; 96, 288 [305]). 

4. sasjelaRsrulebis farglebSi patimrisaTvis dakisrebuli samuSao 
mxolod im SemTxvevaSia resocializaciis efeqturi saSualeba, rodesac 
Sesrulebuli samuSao saTanadod aris aRiarebuli. aRiareba ar unda ga-
moixatebodes aucileblad finansur mxareSi, igi gulisxmobs patimrisaT-
vis xelmisawvdomi da sagrZnobi sargeblis saxiT regularuli samuSaos 
prioritetebis gaziarebasa da Cvenebas, romelic man SesaZloa, ganaxor-
cielos momavalSi _ aradanaSaulebrivi, damoukidebeli da patiosani cxo-
vrebis periodSi. rodesac patimars SeuZlia, ganaxorcielos piradad mis 
mier mizanSewonilad da sasargeblod miCneuli saqmianoba, kanonmdebels 
mxolod maSin SeuZlia miiCnios, rom patimrisaTvis savaldebulo samu-
Saos dakisreba efeqturi saSualebaa misi desocializaciis winaaRmdeg. 
am dros patimari aRniSnuli valdebulebiTa da Sesabamisi profesiuli 
unar-Cvevebis ganviTarebiT iRebs dadebiT pirad gamocdilebas muSaobas-
Tan dakavSirebiT.

a) resocializaciis principidan gamomdinare, moTxovna samuSaos sa-
Tanadod aRiarebasTan dakavSirebiT vrceldeba mxolod im patimrebze, 
romlebsac gaunawildaT Sesabamisi samuSao an romlebsac daekisraT damx-
mare saqmianoba (savaldebulo samuSao), xolo gansakuTrebuli masStabebi 
vrceldeba im patimrebze, romlebsac miecaT ganaTlebis miRebis, profe-
siuli kvalifikaciis amaRlebis an momzadeba-gadamzadebis sxva RonisZie-
bebSi monawileobis (ix: sasjelaRsrulebis Sesaxeb germaniis kanonis 37-e 
muxlis me-3 punqti) an saSualo skolis15 damTavrebis (ix: sasjelaRsrule-
bis Sesaxeb germaniis kanonis 38-e muxli) SesaZlebloba an dakavebulebi 
arian samuSao Terapiis farglebSi (ix: sasjelaRsrulebis Sesaxeb germa-
niis kanonis 37-e muxlis me-5 punqti).

b) muSaoba sasjelaRsrulebis farglebSi mxolod im SemTxvevaSi amza-
debs pirs Tavisuflebis pirobebSi samuSao cxovrebisaTvis, rodesac misi 
Sroma fasdeba anazRaurebis saxiT. Tumca, Sesrulebuli samuSaosaTvis 
gankuTvnili sargeblis gamoxatva SesaZlebelia sxvadasxvagvarad. dafa-
seba ar aris mxolod monetebTan dakavSirebuli koncefcia. Tanamedrove 
sazogadoeba orientirebulia imaze, rom nebayoflobiT Sesrulebulma an 
ganawilebulma samuSaom, finansuri anazRaurebis garda, moipovos aRia-
rebis sxva formebi. magram saerTo jamSi aRniSnuli aRiareba unda iyos 
saTanado da Sesabamisi. sasjelaRsrulebis farglebSi fulad anazRaure-
basTan erTad, an mis sanacvlod, SesaZlebelia patimris socialuri da-
zRvevis sakiTxebis mowesrigeba an daxmareba valebis dafarvisas. kanonm-
debels sasjelaRsrulebisa da piris ganTavisuflebasTan dakavSirebuli 

15 germaniaSi saSualo skola gulisxmobs 8 klasis ganaTlebas, romlis dasrulebis Semdeg 
SesaZlebelia profesiis Seswavla.
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sakiTxebis mowesrigebisas, kerZo iniciativebis gaTvaliswinebiTac, Seu-
Zlia Camoayalibos savaldebulo samuSaos aRiarebis axleburi formebi. 
amas garda, mas SeuZlia samuSaos saTanado aRiareba gamoxatos imgvarad, 
rom patimars Sesrulebuli samuSaos xarjze SeeZlos patimrobis vadis 
Semcireba an Semsubuqeba, Tu es ar ewinaaRmdegeba saerTo an socialuri 
prevenciis miznebs.

5. kanoniT gaTvaliswinebuli resocializacia savaldebulo samuSaos 
Sesrulebis meSveobiT, romelic eqvemdebareba mxolod an umTavresad fi-
nansur anazRaurebas (ix: sasjelaRsrulebis Sesaxeb germaniis kanonis 43-e 
muxli), mxolod maSin akmayofilebs konstituciiT gaTvaliswinebuli re-
socializaciis ideas, rodesac SesaZlebelia patimrisaTvis gankuTvnili 
anazRaurebiT, misi odenobidan gamomdinare, misTvis cxadi gaxdes is ga-
remoeba, rom mudmivi samuSao Tavis rCenis mizanSewonili da gonivruli 
saSualebaa. Tumca, kanonmdebels imis Sefasebisas, Tu ra aris saTanado da 
Sesabamisi anazRaureba, SeuZlia gaiTvaliswinos sasjelaRsrulebis tipu-
ri pirobebi da misi sakmaod didi distancia bazarTan.

aqedan gamomdinare, kanonmdebeli aRniSnuli sakiTxebis mogvarebisas 
sargeblobs moqmedebis farTo aspareziT...

b) im SemTxvevaSi, Tu kanonmdebeli airCevs finansuri anazRaurebis 
sistemas, mas, zogadad, ar ekrZaleba pirisaTvis (nawilobriv) sapatimro 
xarjebis dakisrebis gaTvaliswinebac. aRniSnuli xarjebis (sacxovrebe-
li da movla-patronoba) dakisrebas ar ewinaaRmdegeba samuSaos saTanado 
anazRaurebis principi. magram resocializaciis principi patimrisaTvis 
tipur situaciaSi moiTxovs xarjebis dafarvasTan dakavSirebuli saxel-
mwifo interesisa da patimris ekonomikuri interesis dabalansebas. aR-
niSnulidan ki gamomdinareobs iseTi normis miRebis saWiroeba, romlis 
mixedviTac, sapatimro xarjebis dakisrebis SemTxvevaSi misi odenoba unda 
ganisazRvros ise, rom patimars miRebuli Semosavlidan darCes garkveuli 
Tanxa.

II
im SemTxvevaSi, Tu kanonmdebeli Tavis resocializaciis koncefcia-

Si gaiTvaliswinebs patimris savaldebulo muSaobas, man am savaldebulo 
samuSaos gansazRvrisas unda gaiTvaliswinos germaniis ZiriTadi kano-
nis me-12 muxlis me-3 punqti. konstituciis am muxliT gaTvaliswinebuli 
uflebamosileba dasaSveb iZulebiT samuSaos zRudavs iseT organizacie-
bsa an saqmianobaze, sadac sasajelaRsrulebis organos TanamSromlebi 
inarCuneben sajaro-samarTlebriv pasuxismgeblobas maTTvis daqvemdeba-
rebul patimarze.

konstituciis mimRebi kanonmdebeli, germaniis ZiriTadi kanonis me-12 
muxlis me-3 punqtSi zemoT aRniSnuli uflebamosilebis gaTvaliswinebi-
sas, eyrdnoboda sasjelaRsrulebis farglebSi gansaxorcielebeli samu-
Saos tradiciul saxeobebs, Tumca, amas garda, sasjelaRsrulebis fargle-
bSi SesaZlebeli unda iyos profesiuli dasaqmebac, rac xels Seuwyobda 
patimris resocializacias, vinaidan aRniSnul dargSi gatarebul zomebs, 
romlebic aprobirebuli da gamarTlebuli iyo warsulSi, ar unda gamoeca-
los samarTlebrivi safuZveli (ix: BVerfGE 74, 102 [115]; aseve, damatebiTi 
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ganmartebebi germaniis ZiriTadi kanonis me-12 muxlis me-2 da me-3 punqtis 
warmoSobis istoriasTan dakavSirebiT; da ix. aseve: BVerfGE 83, 119 [126]).

germaniis ZiriTadi kanonis me-12 muxlis me-3 punqtiT gaTvaliswine-
buli iZulebiTi samuSaos akrZalvis gamonaklisis Sinaarsi naTelia sas-
jelaRsrulebis farglebSi ganxorcielebuli samuSaoebis tradiciuli 
formebidanac. maTi samarTlebriv-saxelmwifoebrivi tradicia efuZneba 
im princips, rom patimrebi muSaoben sasjelaRsrulebis organos sajaro-
samarTlebrivi pasuxismgeblobiTa da maTi zedamxedvelobiT. savaldebu-
lo samuSaos tradiciul gagebasa da suraTs ar Seesabameba is viTareba, 
rodesac samuSaos Sesrulebis mizniT xdeba patimrebis daqvemdebareba me-
same pirebze...

E – 102, 197

1. oficialuri kazinos muSaoba warmoadgens profesiis ganxorcielebas ger-
maniis ZiriTadi kanonis me-12 muxlis pirveli punqtis gagebiT, ramdenadac 
es saqmianoba ar aris akrZaluli kanoniT da xelmisawvdomia kerZo sawar-
moebisaTvis.

2. zemoT aRniSnuli profesiis xelmisawvdomobis SezRudvebi dasaSvebia im Se-
mTxvevaSi, Tu isini emsaxureba sazogadoebis mniSvnelovani interesebisa da 
moTxovnebis dakmayofilebas da daculia Tanazomierebis principi.

3. baden-viurtembergis landis kazinos saqmianobasTan dakavSirebuli 1995 da 
1996 wlebis normebi q. baden-badensa da q. konstancaSi oficialuri kazinos 
flobasTan dakavSirebiT, ar Seesabameba germaniis ZiriTadi kanonis me-12 
muxlis pirveli punqtiT gaTvaliswinebul profesiis arCevis Tavisuflebis 
ZiriTad uflebas, vinaidan isini ar iTvaliswinebs Tanazomierebis princips.

pirveli senatis 2000 wlis pirveli ivlisis ganCineba
- 1 BvR 539/96 -

safuZvlebi:
a

konstituciuri sarCeli exeba baden-viurtembergis landis kazinos saqmia-
nobasTan dakavSirebuli samarTlis normebs oficialuri kazinos flobasTan 
dakavSirebiT.

I
1. kazinos saqmianobasTan dakavSirebuli samarTali germaniaSi miekuTvne-

ba sajaro usafrTxoebisa da wesrigis samarTals. germaniis ZiriTadi kanonis 
70-e muxlis pirveli punqtis mixedviT, aRniSnuli sfero warmoadgens mxo-
lod landebis gansakuTrebul sakanonmdeblo kompetencias...

vinc administraciuli organos nebarTvis gareSe sazogadod marTavs azar-
tul TamaSebs an am mizniT gamoyofs Senoba-danadgarebs, germaniis sisxlis 
samarTlis kodeqsis 284-e muxlis mixedviT, isjeba Tavisuflebis aRkveTiT 
an fuladi jarimiT.
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2. germaniis federaciul respublikaSi dReisaTvis moqmedebs 46 oficia-
luri kazino. eqvsi maTgani, rogorc saxelmwifo sawarmo, ekuTvnis bavariis 
lands, ocdaxuT kazinos amuSaveben sazogadoebebi, romelTa wilebic sru-
lad warmoadgens Sesabamisi landis qonebas da TxuTmeti maTgani ekuTvnis 
kerZo mflobelebs...

kerZo seqtors daqvemdebarebuli kazinoebis SemTxvevaSic landi farTod 
monawileobs am saqmianobidan miRebul SemosavlebSi. kerZo mewarmeebi ... Zi-
riTadad ibegrebian bruto Semosavlis 80%-is odenobiT...

miuxedavad amisa, oficialuri kazinos raodenobis Semcirebis safuZve-
lze, bazarze warmoqmnili deficitis gamo, kerZo kazinoebis mflobelebs 
sakmaod soliduri mogeba rCebaT, romelic Sefasebulia bruto Semosavlis 
20%-is odenobiT...

II
1. mosarCeleebi Sps-s samarTlebrivi formiTa da statusiT amuSaveben ka-

zinoebs baden-badensa da konstancaSi. amasTan, baden-viurtembergis landze 
mxolod es ori kerZo kazino muSaobs. 1995 wels miRebuli kanoniT (cvlile-
baTa kanoniT) aikrZala kerZo kazinoebi. 

g
konstituciuri sarCelebi dasabuTebulia. gasaCivrebuli normebi ar See-

sabameba germaniis ZiriTad kanons.

I
Semowmebis konstituciur-samarTlebrivi masStabia germaniis ZiriTadi 

kanonis me-12 muxlis pirveli punqtiT gaTvaliswinebuli profesiis Tavi-
suflebis ZiriTadi ufleba. igi, profesiis Tavisuflad ganxorcielebas-
Tan erTad, icavs profesiis Tavisufali arCevis uflebasac. profesia moi-
cavs yvela saqmianobas, romelic orientirebulia Semosavalze, grZeldeba 
garkveuli vadiT da emsaxureba saarsebo pirobebis Seqmnasa da SenarCunebas. 
profesiis amgvari farTo cneba, romelic ar aris orientirebuli pirebze, 
germaniis ZiriTadi kanonis me-19 muxlis me-3 punqtis mixedviT, vrceldeba 
kerZo samarTlis iuridiul pirebzec (ix: BVerfGE 97, 228 [252]). profesiis Ta-
visuflebis ZiriTadi ufleba maTTvisac uzrunvelyofs saqmianobis dawyebis, 
gagrZelebis an dasrulebis uflebas (ix: BVerfGE 44, 105 [117]; 84, 133 [146]). 

Carevebi aRniSnul uflebaSi, germaniis ZiriTadi kanonis me-12 muxlis 
pirveli punqtis me-2 winadadebis mixedviT, romelic vrceldeba im zomebzec, 
romlebic exeba profesiis arCevis Tavisuflebas (ix: BVerfGE 7, 377 [399]; 86, 
28 [40]), daSvebulia mxolod kanonis normis safuZvelze, romelic akmayofi-
lebs konstituciis moTxovnebs ZiriTadi uflebebis SemzRudvel kanoneb-
Tan dakavSirebiT. aRniSnuli konstituciuri moTxovnebi dakmayofilebulad 
miiCneva maSin, rodesac norma gamoica Sesabamisi kompetenciis safuZvelze da 
farglebSi, gamarTlebulia sayovelTao sikeTidan gamomdinare safuZvlebiT, 
romlebic saTanadod iTvaliswinebs Sesabamisi saqmianobis saxeobas, konkre-
tuli Carevis intensiurobas da Seesabameba Tanazomierebis princips (ix: 
BVerfGE 95, 193 [214]).
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II
winamdebare kanoni ar akmayofilebs zemoT aRniSnul masStabebs.
1. kanonis normebis Sedegia, rom kazinos saqmianobis Sesaxeb kanonis pirve-

li muxlis me-3 punqtis mixedviT, baden-badensa da konstancaSi kazinos amu-
Savebis nebarTva gaicema mxolod iseT kerZo samarTlis sawarmoebze, romel-
Ta wilebi srulad uSualod an arapirdapir ekuTvnis baden-viurtembergis 
lands...

a) yovelive exeba profesiis arCevis Tavisuflebas da germaniis ZiriTa-
di kanonis me-12 muxlis pirveli punqtis dacvis sferos, rac gaiTvaliswina 
landis kanonmdebelmac. oficialuri kazinos muSaoba warmoadgens profesiis 
ganxorcielebas germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis 
gagebiT, ramdenadac aRniSnuli saqmianoba ar aris akrZaluli kanoniT da 
xelmisawvdomia kerZo sawarmoebisaTvis (ix: BVerfGE 96, 302). es saqmianoba, 
misi saxeobidan gamomdinare, moicavs xangrZliv vadas. amas garda, kazinos 
mflobeli mewarmis saqmianoba orientirebulia mogebaze, romlis gamoyene-
bac SesaZlebelia saarsebo pirobebis Seqmnisa da SenarCunebisaTvis. amdenad, 
saxezea profesiis konstituciur-samarTlebrivi cnebis elementebi...

b) cvlilebaTa kanoni ereva zemoT aRniSnul uflebaSi, vinaidan am cvli-
lebis Sedegad sawarmoebs, romlebic, rogorc mosarCeleebis sawarmoebs, 
romlebic srulad arian kerZo daqvemdebarebaSi, aRar aqvT Sansi, miiRon 
nebarTva baden-badensa da konstancaSi kazinos muSaobaze. ramdenadac pro-
fesiis xelmisawvdomoba aq ar aris damokidebuli mewarmeTa kvalifikaciaze 
an sxva kriteriumebze, romlebzec nebarTvis miRebis msurvelebs SeuZliaT 
raime zemoqmedebis moxdena, aRniSnuli norma miiCneva profesiis xelmisawv-
domobis obieqtur winapirobad (ix: BVerfGE 7, 377 [406]; 11, 168 [183]). 

ZiriTadi uflebebis amgvari SezRudva, germaniis federaluri sakonsti-
tucio sasamarTlos praqtikis mixedviT, dasaSvebia mxolod im SemTxveva-
Si, rodesac igi aucilebelia gansakuTrebiT mniSvnelovani sazogadoebrivi 
sikeTis dadasturebuli da mosalodneli safrTxis Tavidan asacileblad (ix: 
BVerfGE 7, 377 [408]; 11, 168 [183]). Tumca, aseTi intensiuri dacva vrceldeba 
mxolod iseT profesiebze, romlebsac TavianTi saxeobisa da maTi dauflebis 
faqtobrivi SesaZleblobebis kuTxiT ar axasiaTebT atipuri da gansakuTre-
buli Taviseburebani. aseT profesias ar warmoadgens kazinos saqmianoba. am 
saqmianobas, piriqiT, axasiaTebs iseTi Taviseburebebi, romlebic gavlenas 
axdens ZiriTad uflebaTa Semowmebaze, ufro sworad _ ganapirobebs mas. ka-
zinos saqmianoba TavisTvad aris arasasurveli saqmianoba, rasac saxelmwifo 
uSvebs, raTa am gziT SezRudos aralegaluri TamaSebi, misces adamianebs 
saSualeba, saxelmwifos mier kontrolirebadi formiT daikmayofilon mo-
Txovnilebebi azartuli TamaSis mimarT da amiT daicvas TamaSis bunebri-
vi moTxovnilebebi kriminaluri gamoZalvebisagan (ix: BVerfGE 28, 119 [148]). 
amasTan, sagrZnoblad aris SezRuduli legalur kazinoTa raodenoba, rac 
gamarTlebulia konstituciur-samarTlebrivi TvalsazrisiT...

kazinos „bazris~ zemoT aRniSnuli Taviseburebebi ver iqneboda saTana-
dod gaTvaliswinebuli, Tu saxelmwifo kazinos mflobelis profesiis ar-
Cevis Tavisuflebas SezRudavda mxolod im winapirobiT, romelic efuZneba 
sazogadoebisaTvis gansakuTrebiT mniSvnelovani sikeTeebis dacvisa da maT 
mimarT mosalodneli safrTxis Tavidan acilebis saWiroebas. bazris simci-
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re da profesiuli saqmianobis saxeobis Tavisebureba moiTxovs saxelmwifo 
kanonmdeblisaTvis ufro farTo asparezis miniWebas, am sakiTxebis mowesri-
gebis mizniT. ZiriTadi uflebis efeqturi dacvis interesebidan gamomdinare 
ki saWirod miiCneva, rom aRniSnuli profesiis xelmisawvdomobis SezRudva 
damokidebuli iyos imaze, rom erT, konkretul SemTxvevaSi dagegmili SezRu-
dva emsaxurebodes sazogadoebis mniSvnelovani moTxovnebis dakmayofilebas. 
Tumca, amgvari SezRudvac mkacrad unda iTvaliswinebdes Tanazomierebis 
princips.

g) yovelive aRniSnulidan gamomdinare, am sazomiT cvlilebaTa kanoni 
konstituciur-samarTlebrivad ar aris gamarTlebuli.

aa) marTalia, es sakiTxi mowesrigda yvelanairi Sesabamisi kompetencie-
bis dacviT (ix: BVerfGE 28, 119 [144]) da igi aseve emsaxureba mniSvnelovan 
sayovelTao miznebs. cvlilebaTa kanonproeqtis ganmartebiTi baraTis mixe-
dviT, aRniSnulis mizania informirebis, kontrolisa da zemoqmedebis ufro 
masStaburi da intensiuri SesaZleblobebis SeqmniT mosaxleobisaTvis im sa-
frTxis Tavidan acileba, romelic mas emuqreba, sazogadod, azartuli Tama-
SebiT gatacebiT...

ganmartebiTi baraTis mixedviT, garda amisa, kanoni miznad isaxavda kazi-
nos Semosavlebis didi nawilis gamoyenebas sazogadoebrivi miznebis Sesru-
lebisaTvis anu azartuli TamaSebidan miRebuli mogebis gamoyenebas sayo-
velTao RirebulebebisaTvis... 

bb) magram gasaCivrebuli norma ver akmayofilebs Tanazomierebis princi-
pis moTxovnebs. 

(1) Tumca, norma saTanadoa baden-badensa da konstancaSi momuSave kazi-
noebisaTvis zemoT aRniSnuli miznebis misaRwevad...

(2) magram kanoni ar aris aucilebeli dasaxelebuli miznis misaRwevad, 
kerZod: baden-badenisa da konstancis kazinoebis Semosavlebis didi nawilis 
gamoyenebisaTvis saerTo-sazogadoebrivi miznebis misaRwevad. kerZo mewar-
meebisaTvis kazinos saqmianobis absoluturi akrZalvis nacvlad SesaZlebeli 
iyo sxva saSualebebis gaTvaliswinebac, romlebic saTanado iqneboda dasaxu-
li miznis misaRwevad da naklebad datvirTavda am sawarmoTa mflobelebs 
(ix: BVerfGE 83, 1 [18]). magaliTad, SesaZlebeli iyo kazinoebisaTvis mogebis 
gadasaxadis iseTi gazrda, rom ekonomikurobis principis mixedviT kazinos 
saTanado warmoebisaTvis saWiro Tanxebis gaTvaliswinebiT, miRweuliyo ka-
nonmdeblis mier miznad dasaxuli da sasurveli masStabi damatebiTi gada-
saxadisa da Semosuli mogebis bruto maCveneblis samarTliani ganawilebis 
kuTxiT. aseve SeiZleboda sxva, ufro msubuqi saSualebebis gamoyenebac...

rac Seexeba kanonis mizans safrTxis Tavidan acilebasTan dakavSirebiT, 
zogadad, ver iqneba uaryofili gasaCivrebuli normis aucilebloba. kanonm-
debels ZiriTad uflebaTa darRvevebis msgavs SemTxvevebSic aqvs Sefasebisa 
da prognozirebis asparezi, rogorc es marTebulad aRniSna landis mTavro-
bamac Tavis daskvnaSi. sakiTxis mowesrigebisaTvis ganzraxuli saSualebebis 
Sefasebisas da SerCevisas asparezi gansakuTrebiT farToa da moicavs kanonis 
normirebis Semdgomi Sedegebis prognozsac. aseTi prerogativis Sedegad ki 
sayovelTao sikeTis dacvisaTvis, kerZod im safrTxis Tavidan acilebisaT-
vis, rac dakavSirebulia oficialuri kazinos muSaobasa da iq stumrobasTan, 
kanonmdeblis mier saWirod da aucileblad miCneuli saSualebebi mxolod im 
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SemTxvevaSi SeiZleba CaiTvalos arakonstituciurad, Tu kanonmdeblisaTvis 
cnobili faqtebisa da dagrovili gamocdilebis safuZvelze dgindeba, rom 
im SezRudvebis gziT, romlebic mocemul SemTxvevaSi moiazreboda gatare-
buli masStaburi SezRudvis ufro msubuq alternativad, SesaZlebeli iyo 
zustad imave efeqtis miRweva da dainteresebul pirTa naklebi datvirTva 
da Seviwroeba. 

aRniSnuli ki saTanado sizustiT ver dadgindeba q. baden-badenisa da 
konstancis teritoriaze kazinos saqmianobis mimarT...

... erTmniSvnelovnad ver gamoiricxeba, rom kazinos kontroli da TamaSi-
sadmi ltolvis SezRudva ufro efeqturi da Sedegiani iqneba, Tu q. baden-ba-
densa da konstancaSi kazinoebi moeqceva mxolod sajaro subieqtebis xelSi. 

molodini, rom saxelmwifos Sida kontroli, romelsac igi ganaxorcie-
lebs sakuTar kazinoebSi yvela sabiujeto- da samewarmeo-samarTlebri-
vi uflebamosilebis gamoyenebiT, ufro efeqturi iqneba, vidre _ garedan 
ganxorcielebuli kontroli kerZo daqvemdebarebaSi myof sawarmoebze, ver 
gaqarwyldeba, vinaidan ar arsebobs misi gamomricxavi empiriuli gamocdi-
leba, da Sedegebi. igive vrceldeba im mosazrebis mimarTac, rom saxelmwifo 
kazinoebis TamaSis wesebi bevrad ufro efeqturia safrTxis Tavidan acile-
bis TvalsazrisiT, vidre _ kerZo kazinoebis SemTxvevaSi, vinaidan aq gansa-
zRvrulia ufro dabali finansuri Tanamonawileoba moTamaSeebis mxridan da 
kazinos muSaoba eqvemdebareba ufro mkacr personalur da saaTobriv SezRu-
dvebs. yovelive amis safuZvelze landis kanonmdebels SeeZlo evarauda, rom 
gasaCivrebuli normis gaTvaliswinebiT, igi gaaumjobesebda im safrTxis Ta-
vidan acilebis SesaZleblobas, romelic aucileblad uSualo kavSirSia ka-
zinos muSaobasTan.

(3) cvlilebaTa kanonis pirveli muxli ki, ramdenadac igi efuZneba sa-
meurneo wesrigis damkvidrebis politikas, Tavisi masStaburi Sedegebis gamo 
im sawarmoebisaTvis, romlebic ar akmayofileben kazinos saqmianobis Sesaxeb 
kanonis pirveli muxlis me-3 punqtiT gaTvaliswinebul winapirobebs, ar aris 
Tanazomieri viwro SecnobiT. aq aRar aris daculi Sesabamisobis zRvari Ca-
revis masStaburobasa da mis gamamarTlebel safuZvlebs Soris (ix: BVerfGE 
75, 284 [298]).

cvlilebaTa kanoniT ganxorcielebuli Careva profesiis arCevis Tavisu-
flebaSi masStaburia...

ZiriTad uflebaSi Carevis simZime da masStaburoba gamomdinareobs cvli-
lebaTa kanoniT gamowveuli Sedegebidan. aRniSnuli norma yvelas ukrZalavs 
kazinos mewarmis profesiis arCevas, visac q. baden-badenisa da konstancis te-
ritoriaze surs kerZo saTamaSo dawesebulebis amoqmedeba, vinaidan mas ukve 
warTmeuli aqvs Sansi, monawileoba miiRos aRniSnuli profesiis gansaxorcie-
leblad Catarebul konkursSi. aseTi Sansis sruli gaqroba ar aris adekvaturi 
da saTanado, Tu gaviTvaliswinebT, rom baden-viurtembergis landze arsebu-
li kerZo kazinoebi aTeuli wlebis manZilze muSaobda yovelgvari garTulebis 
gareSe da SesaZlebelia iTqvas _ samagaliTodac, rac metyvelebs imaze, rom ar 
momxdara iseTi darRvevebi, romlebic SesaZloa, miCneuliyo kazinos saqmiano-
basTan dakavSirebuli safrTxeebis gamomwvev mizezad...

... calkeuli piris uflebaSi Carevis masStaburoba ver gamarTldeba da 
gaTanabrdeba safrTxis Tavidan acilebis SesaZleblobebis gaumjobesebis 
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mcdelobasTan, miT ufro, rom es gaumjobeseba ar aris imdenad efeqturi 
da perspeqtiuli, rom gaamarTlos ZiriTadi uflebis SezRudvis aseTi 
simZime...

E – 105, 252

1. bazarTan dakavSirebuli informaciebis saxelmwifosaTvis miwodeba ar 
zRudavs germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtiT dacul 
konkursantTa ZiriTad uflebas, Tu zegavlena konkurenciisaTvis mniS-
vnelovan faqtorebze xorcieldeba sabazro pirobebis darRvevis gareSe, 
saxelmwifos informirebis Sesaxeb kanoniT gaTvaliswinebuli wesebis mi-
xedviT. konstituciur-samarTlebrivi kuTxiT aq mniSvnelovania saxelmwi-
fo amocanis arseboba da kompetenciaTa sistemis dacva, aseve _ informaciis 
sisworesa da obieqturobasTan dakavSirebuli moTxovnebis gaTvaliswineba. 

2. germaniis federaluri mTavroba, misi saxelmwifos marTvis funqciidan ga-
momdinare, uflebamosilia warmarTos sainformacio saqmianoba yvelgan, 
sadac mas akisria saxelmwifo pasuxismgebloba, romelic SesaZloa, Sesrul-
des da ganxorcieldes informaciaTa daxmarebiT.

pirveli senatis 2002 wlis 26 ivnisis ganCineba
- Az: 1 BvR 558/91 - 

sarezolucio nawili:
konstituciuri sarCelebi ar dakmayofildes.

motivacia:
a

erTi saqmis farglebSi gaerTianebuli konstituciuri sarCelebi exeba 
sakiTxs: dairRva Tu ara Rvinis qarxnebis mflobel mosarCeleTa ZiriTadi 
uflebebi, rodesac janmrTelobis, axalgazrdobisa da ojaxur saqmeTa sami-
nistrom gamoaqveyna sia, sadac CamoTvlili iyo Diethynenglykol-is (dieTinis 
glikolis) Semcveli Rvinoebi, maT Soris _ zemoT aRniSnuli qarxnebis war-
moebulic.…

g
sakonstitucio saCivrebi dausabuTebelia. dieTilenglikolis Semcveli 

Rvinoebis siis gamoqveyneba da gasaCivrebuli gadawyvetilebebi ar arRvevs 
germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis pirveli winadade-
biT, me-14 muxlis pirveli punqtis pirveli winadadebiT, me-3 muxlis pirveli 
punqtiTa da me-2 muxlis pirveli punqtiT gaTvaliswinebul mosarCeleTa 
ZiriTad uflebebs.

I
mosarCeleebs ar SeezRudaT germaniis ZiriTadi kanonis me-12 muxlis pir-

veli punqtiT daculi ZiriTadi ufleba...
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2. arsebuli ekonomikuri sistemis farglebSi germaniis ZiriTadi ka-
nonis me-12 muxlis pirveli punqtiT gaTvaliswinebuli Tavisufleba vr-
celdeba calkeuli pirisa Tu sawarmos profesiul qmedebaze (ix: BVerfGE 
32, 311 [317]). magram zemoT aRniSnuli ZiriTadi ufleba ar icavs bazar-
ze swori da profesiulad gamarTlebuli informaciebis gavrcelebas, 
romlebic SesaZloa, mniSvnelovani iyos bazris monawileTa sakonkurencio 
qmedebisaTvis. aRniSnuli vrceldeba im SemTxvevebSic, rodesac infor-
maciis Sinaarsma SeiZleba uaryofiTad imoqmedos calkeul sakonkurencio 
poziciaze. Tumca, germaniis federaluri mTavroba valdebulia, daicvas 
sainformacio saqmianobasTan dakavSirebuli samarTlebrivi wesebi da mo-
Txovnebi... 

ZiriTadi uflebis dacvis meqanizmi ar moicavs dacvas konkurenciis 
ganmsazRvrel faqtorebSi Carevisagan. igi gansakuTrebiT ar iTvaliswi-
nebs konkurenciis farglebSi warmatebis moTxovnisa da samomavlo Semo-
savlebis uzrunvelyofis moTxovnis uflebas (ix: BVerfGE 24, 236 [251]; 
34, 252 [256]). sakonkurencio pirobebi da aqedan gamomdinare, brunvac da 
Semosavlebic damokidebulia mudmiv cvlilebaTa riskze, romelic, Tavis 
mxriv, gamowveeulia bazris pirobebiT.

b) bazarze moqmedma sawarmom unda SeZlos Á dadges~ komunikaciis da 
amiT misi produqciisa da qmedebis xarisxis kritikis winaSe...

germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti ar iTvaliswi-
nebs sawarmos uflebas, sxvebma ise waradginon da daaxasiaTon igi, ro-
gorc TviTon surs sakuTari Tavisa Tu produqciis danaxva da wardgena...

g) konkurenciis safuZveli da winapiroba aris bazris monawileebis 
mier rac SeiZleba meti iseTi informaciis floba, romelic dakavSirebu-
lia mniSvnelovan sabazro faqtorebTan. mxolod bazris monawileTa in-
formaciis Tavisufleba aZlevs maT SesaZleblobas, sakuTar interesebze 
orientirebis safuZvelze gadawyvetileba miiRon bazarSi monawileobis 
pirobebTan, gansakuTrebiT ki _ saqonlisa da momsaxurebis miwodeba-mo-
TxovnasTan dakavSirebiT. Sesabamisi informaciebis xelmisawvdomoba ara-
pirdapir emsaxureba bazrisaTvis SeTavazebuli produqciis xarisxisa da 
mravalferovnebis gaumjobesebasac. 

... Tumca, bazari, rogorc meqanizmi, ar iTvaliswinebs imas, rom mudmi-
vad garantirebuli iqneba saTanado an maRali informaciuli done. xSirad 
bazarze arsebuli da xelmisawvdomi informacia arasrulia. isini, rig Se-
mTxvevebSi, vrceldeba fragmentulad. amasTan, bazarze xelmisawvdom yve-
la informacias ar gaaCnia Tanabrad xelsayreli winapirobebi, raTa adre-
satebma miiRon da, Sesabamisad, gadaamuSaon igi. bazris muSaobis princi-
pis xelSemwyobi faqtoria, rodesac saWiroebis SemTxvevaSi saxelmwifo 
informaciebic TavianTi gansxvavebuli perspeqtiviT daemateba arsebul 
sainformacio bazars an, rodesac bazris calkeul monawileTa upiratesi 
sainformacio SesaZleblobebi gaTanabrdeba zemoT aRniSnuli informa-
ciebis meSveobiT...

e) bazarTan dakavSirebuli saxelmwifo informaciebi ar zRudavs ba-
zris monawileTa ZiriTadi uflebebis uzrunvelyofas manam, sanam zega-
vlena konkurenciisaTvis mniSvnelovan faqtorebze xorcieldeba sabazro 
pirobebis darRvevis gareSe, saxelmwifos informirebis Sesaxeb kanonis 
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mixedviTa da gaTvaliswinebiT. konstituciur-samarTlebrivi mniSvneloba 
aqvs saxelmwifos amocanis arsebobasa da kompetenciis sistemis dacvas 
(aa), aseve _ informaciis sisworesa da obieqturobasTan dakavSirebuli 
moTxovnebis gaTvaliswinebas (bb).

aa) saxelmwifos informaciis gavrceleba gulisxmobs moqmedi uwyebis 
amocanasa (1) da kompetenciis farglebis gaTvaliswinebas (2).

(1) Tu SesaZlebelia mTavrobis an administraciis amocanaTa ganxor-
cieleba sajaro informaciebis meSveobiT, maSin am amocanis aRwera da 
mikuTvneba moicavs sainformacio saqmianobasTan dakavSirebul ufleba-
mosilebasac.

aRniSnuli mocemulia mTavrobis mier saxelmwifos marTvisas. saxelmwi-
fos marTva moicavs demokratiuli saxelmwifosaTvis metad mniSvnelovani 
politikuri legitimaciis miRwevas da administraciis saqmianobis far-
glebs gareT moRvaweobas konkretuli sajaro amocanebis Sesasruleblad. 
saxelmwifos marTvis funqcia ar xorcieldeba mxolod kanonmdeblobis 
saSualebebisa da kanonis aRsrulebasa da implementirebaze mimarTulebis 
mimcemi zemoqmedebis gziT, aramed igi sruldeba sazogadoebaSi informa-
ciebis gavrcelebiTac...

zemoT aRniSnuli SecnobiT saxelmwifos marTva ar Semoifargleba 
mxolod saxelmwifosa da sazogadoebis konfliqtebis mogvarebis gamar-
tivebis funqciiT, aramed moicavs aseve moulodnelad warmoqmnili ga-
mowvevebis winaSe wardgomas, krizisebze swraf da saTanado reagirebas da 
moqalaqeebisaTvis orientirebisas daxmarebis gawevas. agrarul da sasur-
saTo seqtorebSi aqtualurma krizisebma TvalsaCino gaxada, Tu ramdenad 
didi mniSvneloba eniWeba sajarod xelmisawvdom, mTavrobis avtoritetiT 
aRWurvil sando informaciebs amgvar daZabul pirobebSi situaciis saTa-
nado marTvisaTvis. Tu mTavroba zemoT aRniSnul SemTxvevebSi Tavs aari-
debs Tavisi funqciebis Sesrulebas, kerZod, moqalaqeebis orientaciasTan 
dakavSirebul mxardaWeras ganmartebebis, konsultaciebisa da rekomenda-
ciebis saSualebiT da Semoifargleba mxolod sakanonmdeblo iniciativis 
ganxorcielebiT an daucdis saxelmwifos sxva organoebis mier adminis-
traciuli zomebis gatarebas, maSin saxelmwifos moakldeba krizisebis 
marTvisa da mogvarebis swrafi, efeqturi da mesame pirTa uflebebis yve-
laze naklebad SemzRudveli elementi. amasTan, mTavrobis dumils mra-
vali moqalaqe Seafasebs imedis gacruebad, ramac, SesaZloa, gamoiwvios 
legitimaciis dakargva.

(2) kompetenciaTa sistema aseve gasaTvaliswinebelia sainformacio saq-
mia nobisas. federalur doneze uflebamosilebis sakiTxebi federalur 
kanclers, federalur ministrebsa da federalur mTavrobas, rogorc ko-
legiur organos, Soris mowesrigebulia germaniis ZiriTadi kanonis 65-e 
muxliT. aRniSnulis garda, gasaTvaliswinebelia kompetenciaTa federa-
luri gadanawileba landebsa da federacias Soris (ix: BVerfGE 44, 125 
[149]). amasTan, gadawyvetileba kompetenciebTan dakavSirebiT damokidebu-
lia imaze, Tu vis miekuTvneba Sesabamisi amocana – landebs Tu federa-
cias, an arsebobs Tu ara paraleluri kompetenciebi.

saxelmwifos marTvis funqcia da sainformacio saqmianoba, rogorc am 
funqciis ganuyofeli nawili, aris saerTo-saxelmwifoebrivi pasuxismge-
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blobis gamoxatuleba. sakanonmdeblo da administraciuli kompetencie-
bisagan gansxvavebiT, federaluri mTavrobis saxelmwifos marTvis kompe-
tenciasTan dakavSirebiT, germaniis ZiriTadi kanoni ar Seicavs pirdapir 
miTiTebebsa da normebs. magram ZiriTadi kanoni konkludenturad gamom-
dinareobs aRniSnuli kompetenciebidan, magaliTad, federaluri mTavro-
bis Semadgenlobasa da amocanebTan dakavSirebuli normebidan (germaniis 
ZiriTadi kanonis 62-e muxlidan), aseve _ federaluri mTavrobis valde-
bulebis gansazRvrisas, romlis mixedviTac mas evaleba bundestagisa da 
misi komitetebis informireba; igive exeba mTavrobisa da misi wevrebis 
valdebulebas, pasuxi gascen bundestagis SekiTxvebs da miawodon deputa-
tebs maTi mandatiT gaTvaliswinebuli amocanebis SesrulebisaTvis saWiro 
informacia (ix: BVerfGE 13, 123 [125]; 57, 1 [5]; 67, 100 [129]). germaniis fede-
raluri mTavroba, saxelmwifos marTvis funqciidan gamomdinare, ufleba-
mosilia sainformacio saqmianobaze yvelgan, sadac mas akisria saxelmwifo 
pasuxismgebloba, romelic, SesaZloa, ganxorcieldes informaciaTa dax-
marebiT. amgvari pasuxismgeblobis niSnebi da winapirobebi gamomdinare-
obs sxva kompetenciebidan, magaliTad, sakanonmdeblo kompetenciebidan 
da aseve _ konkretuli sakanonmdeblo iniciativisagan damoukideblad. 

federacia gansakuTrebiT uflebamosilia saxelmwifo mmarTvelobaze 
maSin, rodesac xdeba iseTi movlenebi, romlebic dakavSirebulia ucxo 
qveynebTan an romlebic gamoirCeva regionaluri xasiaTiT da am dros 
problemaTa efeqturi gaazreba da gadaWra saWiroebs mTavrobis sainfor-
macio saqmianobas federaluri masStabiT. zemoT aRniSnul SemTxvevebSi 
federalur mTavrobas SeuZlia dakavdes am movlenebiT, warudginos in-
formacia maT Sesaxeb parlamentsa da sazogadoebas da Seafasos isini. 
problemis mogvarebidan gamomdinare, saWiroebis SemTxvevaSi, mTavrobas 
SeuZlia gamosces rekomendaciebi an gafrTxileba.

germaniis ZiriTadi kanonis 30-e muxli, romliTac gansazRvrulia fede-
raluri mTavrobis aRniSnuli uflebamosileba, imavdroulad awesrigebs 
sxva sakiTxsac landebTan mimarTebiT. federaluri mTavrobis sainforma-
cio saqmianobis momcveli kompetenciisaTvis ar aris gadamwyveti germa-
niis ZiriTadi kanonis 83-e da misi momdevno muxlebi, vinaidan mTavrobis 
saqmianoba ar warmoadgens administrirebas aRniSnuli muxlebis gagebiT. 
federalur mTavrobas saxelmwifos marTvis farglebSi ar gaaCnia admi-
nistraciuli zomebis saSualebiT kanonTa aRsrulebis uflebamosileba. 
aqedan gamomdinare, federaluri mTavrobis sainformacio saqmianobas ar 
moicavs iseTi normebi, rogoricaa: produqtTa usafrTxoebis Sesaxeb ka-
nonis me-8 muxli, medikamentTa Sesaxeb kanonis 69-e muxlis me-4 punqti an 
xelsawyoebis usafrTxoebis Sesaxeb kanonis me-6 muxli, romlebic adminis-
traciul organoebs kanonis aRsrulebis farglebSi aniWebs sazogadoebis 
informirebisa da gafrTxilebis uflebamosilebas.

federaluri mTavrobis informaciis kompetencia ar mTavrdeba iq, sa-
dac krizisis daZlevisaTvis damatebiT ganixileba saxelmwifos sxva or-
ganoebis qmedeba, TavianTi Sesabamisi kompetenciebidan gamomdinare, ro-
goricaa, magaliTad, landis mTavrobebi maTi saxelmwifos mmarTvelobis 
funqciis ganxorcielebis farglebSi, an policiis meSveobiT safrTxis 
Tavidan acilebis SemTxvevebi da administraciis mier Sesabamisi zomebis 
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gatareba. dasaxuli miznis miRweva SeuZlebeli iqneboda im SemTxvevaSi, 
federaluri mTavrobis sainformacio saqmianoba rom SezRuduliyo kri-
zisis daZlevis yvela sxva, mniSvnelovani sakiTxiT da ar gavrcobiliyo 
miTiTebebze garkveul movlenaTa saSiSroebis Sesaxeb. informaciis srul-
yofileba aris misi damajereblobis erT-erTi ZiriTadi elementi da wina-
piroba. federaluri mTavrobis problemisaTvis Sesabamisi da saWiroebis 
SemTxvevaSi saxelmwifos sxva organoebis kompetenciebis gadamkveTi sain-
formacio saqmianoba ar aris problematuri, kompetenciaTa federaluri 
gadanawilebis aspeqtis gaTvaliswinebiT, vinaidan aRniSnuli qmedeba arc 
landis mTavrobis sainformacio saqmianobas gamoricxavs an zRudavs da 
arc administraciul organoebs arTmevs imis uflebas, rom Seasrulon 
TavianTi administraciuli amocanebi.

bb) germaniis ZiriTadi kanonis me-12 muxlis pirveli punqti ar icavs 
saxelmwifo xelisuflebis subieqts Sinaarsobrivad swori, obieqturobis 
principis gaTvaliswinebiTa da saTanado TavSekavebiT formulirebuli 
informaciis gavrcelebisagan.

informaciis Sinaarsobrivi gamarTuloba warmoadgens bazarze gamWvir-
valeobisa da amiT misi funqcionirebis xelSewyobis winapirobas. saxel-
mwifo xelisuflebis subieqti gansakuTrebuli garemoebebis arsebobisas 
SesaZlebelia, uflebamosili iyos gaavrcelos informacia maSinac, ro-
desac, magaliTad, jer kidev ar aris amomwuravad garkveuli misi marTe-
buloba. aseT SemTxvevebSi saxelmwifo sainformacio saqmianobis marTl-
zomiereba damokidebulia imaze, informaciis gavrcelebamde iyo Tu ara 
zedmiwevniT gamokvleuli mocemuli faqtobrivi garemoebebi SesaZleblo-
bis farglebSi da uzrunvelyofilia Tu ara, magaliTad, xelmisawvdomi 
sainformacio wyaroebis gamoyenebiT, monawileTa mosmeniT arsebuli ga-
remoebebisaTvis Sesabamisi maqsimaluri marTebuloba. Tu zemoT aRniSnul 
SemTxvevebSi eWvqveS rCeba garkveuli garemoebebis sakiTxi, maSin saxel-
mwifo im SemTxvevaSi inarCunebs informaciis gavrcelebis uflebamosile-
bas, rodesac sazogadoebrivi interesi moiTxovs, rom bazris monawileebi 
informirebuli iyvnen maTi qmedebisaTvis Zalze mniSvnelovan garemoebe-
bze, magaliTad, rogoricaa momxmarebelTa riski da a.S. aseT SemTxveveb-
Si gamarTlebuli da mizanSewonili iqneba, bazris monawileebs mieTiToT 
informaciis marTebulobasTan dakavSirebiT arsebul gaurkvevlobebze, 
vinaidan am gziT maT eqnebaT saSualeba, TviTon gadawyviton, Tu rogor 
miudgnen am gaurkvevlobebs...

3. zemoT aRniSnuli masStabebisa da ganmartebebis mixedviT, usafuZvloa 
pretenziebi dieTilenglikolis Semcveli Rvinoebis gamoqveynebuli siis 
mimarT. siis gamoqveyneba ar atarebs uflebis SezRudvis xasiaTs. dieTi-
lenglikolis Semcveli Rvinoebis siis gamoqveyneba udavod utyuari mona-
cemebiT ar zRudavs mosarCelis ZiriTad uflebas profesiis Tavisufal 
ganxorcielebasTan dakavSirebiT, vinaidan igi ar exeba dieTilengkliko-
lisagan Tavisufali RviniT vaWrobis Sansebsa da SesaZleblobas. mocemul 
SemTxvevaSi mTavrobam gaiTvaliswina da daicva Tavisi sainformacio saq-
mianobis samarTlebrivi zRvari da farglebi...
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germaniis ZiriTadi kanonis me-13 muxlTan dakavSirebiT:

E – 32, 54

1. germaniis ZiriTadi kanoniT gaTvaliswinebuli „binis“ cneba farTod unda 
ganimartos: igi aseve moicavs samuSao, sawarmo da savaWro saTavsebs. 

2. germaniis ZiriTadi kanonis me-13 muxlis me-3 punqtiT gaTvaliswinebuli 
cnebebis _ „Carevis da SezRudvis“ ganmarteba unda Seesabamebodes, erTi 
mxriv, kerZo sacxovreblisa da, meore mxriv, samuSao, sawarmo da savaWro 
sadgomis dacvidan gamomdinare sxvadasxva aspeqts. 

pirveli senatis 1971 wlis 13 oqtombris ganCineba
- 1 BvR 280/66 -

... germaniis xelosanTa debulebis me-17 muxliT gaTvaliswinebuli infor-
mirebisa da daTvalierebis ufleba Camoyalibebulia Semdegnairad:

muxli 17
(1) saxelosnos saxiT registrirebuli an registraciis msurveli sawarmoebi 

valdebulni arian, xelosanTa palatas miawodon registraciisaTvis saWiro in-
formacia maTi sawarmos saqmianobis saxeobisa da moculobis, aseve sawarmoSi 
profesiiT Tu araprofesiiT dasaqmebul pirTa raodenobis, sawarmos mesaku-
Trisa da direqtoris saxelosno gamocdebSi monawileobis Taobaze.

(2) xelosanTa palatis warmomadgenlebi uflebamosilni arian, am muxlis 
pirveli punqtiT gaTvaliswinebuli miznebisaTvis Sevidnen, daaTvalieron da 
Seamowmon informaciis gacemaze valdebuli piris nakveTi da samuSao sadgo-
mi. informaciis gacemaze valdebulma pirma unda iTminos aRniSnuli zomebis 
gatareba. amiT xdeba sacxovreblis xelSeuxeblobis uflebis (germaniis Ziri-
Tadi kanonis me-13 muxli) SezRudva...

mosarCeleebi arian swrafi qimwmendis sawarmos mesakuTreebi, romlebic wina-
mdebare konstituciuri sarCeliT pirdapir upirispirdebian xelosanTa debule-
bis normebs. isini moiTxoven xelosanTa debulebis me-17 muxlis.... arakonstitu-
ciurad, kerZod, germaniis ZiriTadi kanonis me-13 muxlTan Seusabamod cnobas. 

mosarCeleebi dasaSvebad miiCneven konstituciur sarCels, vinaidan Ta-
vianTi ganmartebebis mixedviT, maT mocemul droSi da uSualod exebaT ga-
saCivrebuli normebi; maTi gancxadebiT, igive vrceldeba xelosanTa debu-
lebis me-17 muxlis mimarT, vinaidan am normidan gamomdinare, mosarCeleebi 
yovelTvis SeiZleba elodon xelosanTa palatis warmomadgenlis gamoCenas, 
sawarmoebis teritoriaze mis Semosvlasa da daTvaliereba-Semowmebas.

aRniSnuli normebis formulireba da maTi mizani iZleva imis varaudis Se-
saZleblobas, rom nebadarTulia mxolod samuSao-saeqspluatacio sadgomsa 
da ara _ sawarmos mesakuTris kerZo sacxovrebel sadgomSi Sesvla. aqedan 
gamomdinare, mosarCeleTa pretenziebi usafuZvlo iqneboda im SemTxvevaSi, 
rom „binis“ cnebaSi ar moiazrebodes samuSao da saeqspluatacio sadgomebi, 
germaniis ZiriTadi kanonis me-13 muxlis gagebiT. 
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zemoT aRniSnul mosazrebas, romelsac iziarebs germaniis federaluri 
iusticiis ministri, ver daeTanxmeba federaluri sasamarTlo...

3. federaluri iusticiis ministris mier mxardaWerili binis cnebis gan-
marteba aSkarad ganpirobebulia im mosazrebiTac, rom germaniis ZiriTadi 
kanonis me-13 muxlis ganvrcoba samuSao da saeqspluatacio farTebze xels 
SeuSlida administraciuli organoebis mier sameurneo, samuSao da sagada-
saxado zedamxedvelobis farglebSi am teritoriebis daTvalierebis ufle-
bas, vinaidan amgvari uflebamosileba aRar moiazreboda germaniis ZiriTa-
di kanonis me-13 muxlis me-3 punqtiT gaTvaliswinebuli SezRudvebiT. es 
mosazreba gamarTlebulic rom iyos, damafiqrebelia, rodesac ZiriTadi 
uflebis moqmedebis sfero ganimarteba masTan dakavSirebuli SezRudvebi-
dan gamomdinare da Semdegi argumentebiT: vinaidan ZiriTadi uflebis far-
To ganmartebis SemTxvevaSi SezRudvebis daweseba dakavSirebulia praqtikul 
sirTuleebTan, upiratesoba unda mieniWos mis viwro ganmartebas, romlis Se-
mTxvevaSic SezRudvebi iqneboda ganusazRvreli. ZiriTadi uflebis moqmede-
bis gansazRvrisas, upirvelesad, unda dadgindes misi materialuri, arsebiTi 
daniSnuleba; mxolod amis Semdeg, principuli Tavisuflebis prezumfciis, 
Tanazomierebisa da dasaSvebobis konstituciuri principebis gaTvaliswine-
biT, unda dawesdes samarTlebrivi saxelmwifos principebiT gamarTlebuli 
da miRebuli SezRudvebi. federaluri iusticiis ministris mier danaxuli 
safrTxe praqtikul sirTuleebTan dakavSirebiT SesaZlebelia, gadailaxos 
zemoT aRniSnuli normisa da cnebis diferenciuli ganmartebiT. 

4. a) germaniis ZiriTadi kanonis me-13 muxliT gaTvaliswinebuli dacvis 
ganvrcoba samuSao farTebze, pirvel rigSi, niSnavs imas, rom aseTi obieqte-
bis Á Cxreka~ ZiriTadad SesaZlebeli iqneba mxolod mosamarTlis gadawyveti-
lebiT.

(me-2 punqti) federaluri iusticiis ministri aRiarebs, rom zemoT aRniS-
nul saTavsebTan mimarTebiT moqmedebs igive dacviTi normebi, rac sacxo-
vrebeli sadgomis SemTxvevaSi da misi azriT, yvela demokratiul qveyanaSi 
da maT Soris _ germaniaSic, dauSvebelia mosamarTlis winaswari gankargule-
bis gareSe saeqspluatacio da samuSao saTavsebis Cxreka. Tumca, aRniSnuli 
Sedegi ver iqneba saTanadod garantirebuli, binis cnebis viwro ganmartebiT. 

mocemul SemTxvevaSi ver gadawydeba Á Cxrekis~, rogorc konstituciur-
samarTlebrivi cnebis, ganvrcobis sakiTxi (ix: BVerwGE 28, 285), vinaidan wi-
namdebare saqmisaTvis mniSvnelovani da gansaxilveli RonisZiebebi, rogori-
caa saxelosno saqmianobidan gamomdinare Sesabamis sadgomebSi Sesvlisa da 
daTvalierebis uflebebi, ar warmoadgens Cxrekas. 

b) binis principuli xelSeuxebloba germaniis ZiriTadi kanonis me-13 
muxlis me-3 punqtSi imiT aris garantirebuli, rom Á Careva da SezRudvebi~, 
romlebic ar warmoadgens Á Cxrekas~, SesaZl e bel ia ganxorcieldes mxolod 
garkveuli da mkafiod gansazRvruli garemoebebis arsebobisas. viwro ga-
gebiT sacxovrebeli binebis SemTxvevaSi dasaSvebi Carevebis amgvari mkacri 
SezRudva Seesabameba moqalaqis piradi cxovrebis aucilebeli dacvis prin-
cips. Tumca, metad Sors midis, rodesac federaluri iusticiis ministri 
miiCnevs, rom germaniis ZiriTadi kanonis me-13 muxlis me-3 punqtiT gaTva-
liswinebuli SezRudvebi Á maTi arsidan gamomdinare iTvaliswineben (mxolod) 
sacxovrebel sadgomebs~, vinaidan rogorc Á epidemiasTan brZolis~, aseve Á sa-
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frTxeSi myofi mozardebis dacvis mizniT~ (umetesad igulisxmeba mozardTa 
muSaobasTan dakavSirebuli sakiTxebi) SesaZlebelia, saqmis arsidan gamomdi-
nare, saWiro da aucilebeli iyos uflebamosili administraciuli organos 
mier samuSao da saeqspluatacio farTebSi Sesvla. Tumca, marTlac SesaZle-
belia gaurkvevlad iqnes miCneuli, warmoadgens Tu ara germaniis ZiriTadi 
kanonis me-13 muxlis me-3 punqtis moqmedebis sferos samuSao sadgomebze gan-
vrcoba administraciuli organoebisaTvis mTeli rigi kanonebis safuZvelze 
miniWebuli samuSao farTebze kontrolis ganxorcielebis mizniT Sesvlis 
uflebisaTvis saTanado konstituciur-samarTlebriv safuZvels. marTalia, 
garkveul SemTxvevebSi zemoT aRniSnuli uflebis safuZvelze ganxorciele-
buli Careva gamarTldeba Á sazogadoebrivi wesrigisa da usafrTxoebisaTvis 
gadaudebeli safrTxis Tavidan acilebis~ mizniT, magram es iqneba mxolod am 
principis farTo ganmartebis SemTxveva, romelic vrceldeba uSualo safr-
Txis Tavidan acilebaze, rac aseve safuZvlad daedo germaniis federaluri 
sasamarTlos 1964 wlis 13 Tebervlis gadawyvetilebas (BVerfGE 17, 232 [251]). 
xolo im SemTxvevebSi, rodesac ekonomikuri, samuSao da sagadasaxado ze-
damxedvelobis ganxorcielebaze uflebamosil administraciul organoebs 
eniWebaT ufleba, Sevidnen samuSao da saeqspluatacio sadgomebSi, raTa maT, 
sawarmos mesakuTris mier Sesabamisi informaciebis miwodebis valdebulebi-
dan gamomdinare, Seamowmon sabuRaltro wignebi da aqtebi an daaTvalieron 
saqoneli da danadgarebi, amgvari RonisZiebebis ganxorcielebis konstitu-
ciur-samarTlebrivi safuZveli, normis tradiciuli ganmartebiT, iqneboda 
germaniis ZiriTadi kanonis me-13 muxlis me-3 punqtis ukve gaumarTlebeli 
gadaWarbeba. meore mxriv, marTebulia ministris mosazreba imasTan dakavSi-
rebiT, rom amgvari daTvalierebis uflebebi warmoadgens Tanamedrove eko-
nomikuri zedamxedvelobis aucilebel instruments. maTi daniSnuleba da 
mniSvneloba kerZo sawarmoTa ekonomikuri marTvis sferoSi matulobs meti 
sajaro-samarTlebrivi marTvis elementebis SemoRebiTa da aRniSnulidan ga-
momdinare, ekonomikuri kontrolis daxvewiTa da intensiurobiT.

federaluri iusticiis ministris mosazrebiT, saparlamento sabWos gan-
zraxvas ar Seadgenda administraciuli organoebis sadgomSi Sesvlisa da 
misi daTvalierebis (misTvis ukve nacnobi) uflebebis aRmofxvra. ministris 
azriT, germaniis ZiriTadi kanonis me-13 muxlis me-3 punqtis formulirebi-
sas Á Segnebulad ar moxda~ aRniSnuli SemTxvevebis (uflebebis) gaTvaliswi-
neba. ministris mosazrebebis Sesabamisad, kanonmdebeli ZiriTadi kanonis 
amoqmedebisas yovelTvis gamomdinareobda iqidan, rom me-13 muxlis me-3 
punqti ar gamoricxavs zemoT aRniSnuli daTvalierebis uflebis ganxor-
cielebas. am uflebaTa moqmedebis dayrdnobas CveulebiT samarTalze mi-
nistri marTebulad uaryofs. CveulebiTi samarTlis normebis safuZvelze 
ZiriTadi uflebebis SezRudvas principulad ewinaaRmdegeba TviTon kanon-
mdeblis mier calkeuli ZiriTadi uflebis arsTan SeTavsebuli SezRudve-
bis gaTvaliswineba. 

g) amgvar viTarebaSi gamarTlebuli da mizanSewonilia iseTi vrceli gan-
marteba, romelic saTaves iRebs Á Carevidan da SezRudvebidan~ da aRniSnul 
cnebebs ganmartavs ise, rom yovelive Seesatyviseba ZiriTadi uflebis damcav 
normas da Seesabameba kanonmdeblis nebas, magram imavdroulad saTanadod 
gaiTvaliswinebs Tanamedrove saxelmwifos marTvis saWiroebas da masTan daka-
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vSirebul zomebs. aRniSnuli ganmarteba emyareba imas, rom germaniis ZiriTa-
di kanonis me-13 muxlis samuSao da saeqspluatacio sadgomebze ganvrcobis 
SemTxvevaSi mainc sxvadasxvagvaria samarTlebrivi dacvis saWiroeba Á kerZo 
teritorias~ mikuTvnebuli farTebis mimarT. am farTebs Soris samuSao da 
saeqspluatacio obieqtebisaTvis, maTi miznebidan gamomdinare, damaxasiaTe-
belia Á gare samyarosTan~ ufro Ria damokidebuleba; aRniSnuli obieqtebis 
erT-erTi daniSnulebaa socialuri kontaqtebis damyareba. am gagebiT mesa-
kuTre saTavsebs aRar gamoyofs Tavisi piradi intimuri sferos farglebi-
dan, romelSic moiazreba bina viwro gagebiT. adamianis moTxovnilebas, Tavi 
aaridos gare samyaros xmaurs, piradi cxovrebis xelis SemSlel garemoebebs 
da miaSuros iseT adgils, sadac igi ganaviTarebs da Á ipovis~ sakuTar Tavs, 
Seesabameba is garemoeba, rom Á Carevis da SezRudvebis~ ganmarteba sakmaod 
mkacrad unda ganisazRvros, rodesac igi dakavSirebulia binasTan viwro ga-
gebiT. es ki imas niSnavs, rom am ganmartebiT gaTvaliswinebul sacxovre-
bel sadgomSi Sesvlisa da daTvalierebis ufleba gamoiricxeba, vinaidan am 
SemTxvevebSi mTlianad moqmedebs da vrceldeba ZiriTadi uflebis damcavi 
meqanizmi da calkeuli adamianisaTvis uzrunvelyofs Á gare samyaros xmauri-
sagan dasvenebis~ uflebas (BVerfGE 27, 1 [6]). es vrceldeba im SemTxvevebzec, 
rodesac aseT sadgomebSi mimdinareobs profesiuli an samuSao saqmianoba.

mxolod samuSaod an sawarmosaTvis gankuTvnili sadgomebis SemTxvevaSi 
zemoT aRniSnuli damcavi meqanizmi sustdeba am obieqtebis miznobriobidan 
gamomdinare, rasac TviTon mesakuTris survilis Sesabamisad unda akmayofi-
lebdnen da emsaxurebodnen es obieqtebi. saqmianoba, romelsac mesakuTre am 
saTavsebSi eweva, mimarTulia gare samyarosken da Sesabamisad, SesaZlebelia 
exebodes sxva pirTa da sazogadoebis interesebs. aqedan gamomdinare, admi-
nistraciuli organoebi, romlebsac evalebaT aRniSnuli interesebis dacva, 
uflebamosilni arian, adgilze gaakontrolon aseTi saqmianoba da am mizniT, 
isargeblon aRniSnul teritoriebze Sesvlis uflebiT. aseTi mizanmimarTu-
li qmedeba ar warmoadgens sacxovreblis xelSeuxeblobis xelyofas da, Se-
sabamisad, sawarmos mesakuTrec administraciuli organoebis Sesvlas misi 
sawarmos teritoriaze ZiriTadad ar aRiqvams Tavisi sacxovreblis uflebis 
SezRudvad. misi fsiqologiuri protesti SeiZleba mimarTuli iyos TviTon 
daTvalierebisa da Semowmebis faqtis winaaRmdeg, romelic mas zedmetad, Se-
mawuxeblad da arasaTanadod miaCnia, xolo administraciuli organos war-
momadgenlis Sesvlas aRniSnul teritoriaze, romelic, mesakuTrisave nebis 
Tanaxmad, misi daniSnulebisamebr, Riaa gare samyarosaTvis, sawarmos mesaku-
Tre ar aRiqvams Tavisi ZiriTadi uflebis darRvevad.

Sesabamisi normis arasrulyofilebidan gamomdinare, iusticiis ministris 
msgavsad, Tu miviCnevT, rom germaniis ZiriTadi kanonis me-13 muxlis me-3 
punqti „Tavidanve“ ar unda moicavdes samuSao obieqtebze Sesvlisa da maTi 
daTvalierebis uflebebs, SesaZloa, usafuZvlo ar iyos imis varaudi, rom 
saparlamento sabWoc am „miukerZoebeli“ mosazrebebidan gamomdinareobda. 
kanonmdeblis prerogativaa, Seamowmos, Tu ramdenad saWiroebs ZiriTadi ka-
nonis es normebi axleburad Camoyalibebas, misi nebis ufro mkveTri gamoxat-
vis mizniT.

aRniSnulTan dakavSirebiT SesaZloa, mieTiTos federaluri adminis-
traciuli sasamarTlos praqtikaze (ix. aseve BVerfGE 32, 54 [73]), romlis 
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mixedviTac, Cxrekis cnebisaTvis damaxasiaTebelia saxelmwifo organoebis 
mier garkveuli pirebis, sagnebis an faqtebis gamiznuli Zebna iseTi ramis 
povnis mizniT, romlis Sesaxebac binis mesakuTres ar surs informaciis 
gacema.

binis Cxreka, moZravi nivTebis povnisa da maTi iZulebiTi aRsrulebis 
farglebSi dayadaRebis mizniT, warmoadgens Cxrekas, germaniis ZiriTadi 
kanonis me-13 muxlis me-2 punqtis gagebiT.

sxva danarCen SemTxvevaSi normis formulireba erTmniSvnelovania da 
ar saWiroebs damatebiT ganmartebas, garda imisa, rom Cxrekis RonisZie-
bebis Catareba eqvemdebareba mosamarTlis mier Sesabamisi gankargulebis 
gacemas. amasTan, ar xdeba aranairi formis diferencireba Cxrekis sxva-
dasxva saxeobasa da gamoyenebis sferos Soris.

ZiriTadi uflebis dacviTi meqanizmis mizanic metyvelebs aRniSnulis 
sityva-sityviT ganmartebaze. Tumca, iZulebiTi aRsrulebis farglebSi 
Catarebuli Cxrekisas am instrumentis borotad gamoyenebis saSiSroeba 
naklebia, vidre _ sxva SemTxvevebSi, magram es mainc ar niSnavs imas, rom 
germaniis ZiriTadi kanonis me-13 muxliT gaTvaliswinebuli dacva ar vr-
celdeba Cxrekis amgvar RonisZiebebze. saxelmwifo organoTa Zalismieri 
SeWra binaSi da misi Cxreka niSnavs piris pirad cxovrebaSi uxeS Carevas. 
iseve, rogorc piris Tavisuflebis elementaruli ZiriTadi uflebis Se-
mTxvevaSi (ix: germaniis ZiriTadi kanonis 104-e muxlis me-2 punqtis pirve-
li winadadeba), sacxovrebeli binis (viwro gagebiT) SemTxvevaSic Zlier-
deba konstituciur-samarTlebrivi damcavi meqanizmi, ris Sedegadac igi 
Seesabameba moqalaqis piradi cxovrebis aucilebeli pativiscemis ZiriTad 
princips (BVerfGE 32, 54 [73]). igi aseve mWidrod aris dakavSirebuli ger-
maniis ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebul 
pirovnebis Tavisufal ganviTarebasTan. calkeul pirs sakuTar sacxovre-
bel teritoriaze (BVerfGE 32, 54 [73]) garantirebuli unda hqondes Á gare 
samyaros xmaurisagan dasvenebis~ ufleba (BVerfGE 27, 1 [6]). aqedan gamom-
dinare, CxrekiT ganxorcielebuli xelyofa (Careva) SesaZlebelia moxdes 
mxolod im SemTxvevaSi, Tu neitraluri, mosamarTlis damoukideblobiT 
aRWurvili instancia gadaamowmebs, arsebobs Tu ara aRniSnuli CarevisaT-
vis kanoniT gaTvaliswinebuli winapirobebi.

ZiriTadi kanonis normis sityva-sityviTi ganmartebis prioritetis da-
sasabuTeblad SesaZlebelia germaniis ZiriTadi kanonis me-13 muxlis me-2 
punqtis Seqmnis istoriaze dayrdnobac...

rodesac miiCneva, rom garkveuli garemoebebi moiazreba konstitu-
ciur-samarTlebrivi normis formulirebaSi, xolo es norma, Tavisi Sina-
arsis mixedviT, ar „ergeba“ mocemul garemoebebs, vinaidan kanonmdebels 
cota gansxvavebuli garemoebebi hqonda gaTvaliswinebuli, am SemTxvevaSi 
ar ganixileba normis ganmartebis e.w. „teleologiuri meTodis“ gamoyene-
biT aseTi „dafaruli xarvezis“ Sevseba. ganmartebis amgvari SezRuduli 
versiis gamoyenebas ewinaaRmdegeba germaniis federaluri sakonstitu-
cio sasamarTlos praqtikiT damkvidrebuli principi, romlis mixedviTac, 
„SeuTanxmeblobis SemTxvevebSi unda SeirCes ganmartebis is forma, rome-
lic yvelaze metad gamoxatavs da ganaviTarebs ZiriTadi uflebis ganmsa-
zRvreli normis iuridiuli moqmedebis Zalas“ (BVerfGE 6, 55 [72]; 32, 54 
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[71]; 39, 1 [38]). binis xelSeuxebloba aris is ZiriTadi ufleba, romelic 
calkeuli adamianisaTvis, misi adamianuri Rirsebidan da Tavisufali pi-
rovnuli ganviTarebis interesebidan gamomdinare, uzrunvelyofs „ele-
mentarul sacxovrebel sivrces“ (BVerfGE 42, 212 [219]). yvelanairi Cxre-
ka, maT Soris _ germaniis samoqalaqo saproceso kodeqsis 758-e muxliT 
gaTvaliswinebuli Cxreka, romelsac atarebs sasamarTlo aRmasrulebeli, 
Tavisi bunebiT warmoadgens piris ZiriTadi uflebiT dacul sacxovre-
bel sferoSi masStabur Carevas. germaniis ZiriTadi kanonis me-13 muxliT 
gaTvaliswinebuli ZiriTadi ufleba yvelaze Zlier moqmedebs maSin, ro-
desac yvela saxis Cxreka damokidebulia mosamarTlis gadawyvetilebaze.

yvelaze Zlieri iuridiuli moqmedebis miRwevis principidan gamomdina-
re, ganmartebas, romelic zustad misdevs germaniis ZiriTadi kanonis me-
13 muxlis me-2 punqtis formulirebas, Seesabameba misi, rogorc damcavi 
meqanizmis, daniSnulebas da Seesatyviseba aRniSnuli normis Seqmnis isto-
rias, ver daupirispirdeba da gaabaTilebs zemoT moyvanili sawinaaRmdego 
mosazrebebi...

aseve, ar aris gasaziarebeli is samarTlebrivi mosazreba, rom yvela 
saaRsrulebo qmedeba dakavSirebulia mosamarTlis gadawyvetilebasTan da 
miiCneva mis mier dawesebulad. mosamarTlis gadawyvetilebiT, romelic 
exeba Tanxis gadaxdis valdebulebis dakisrebas, jer kidev araferia na-
Tqvami Cxrekis Taobaze im SemTxvevaSic ki, rodesac igi aRsasruleblad 
mieqceva. valdebulebis Sesrulebis dadgena sasamarTlos mier avtomatu-
rad ar iwvevs binis Cxrekas nivTebis dayadaRebis mizniT, vinaidan movales 
SeuZlia, nebayoflobiT Seasrulos sasamarTlos gadawyvetileba, rogorc 
es xSir SemTxvevaSi xdeba xolme. kreditoric Tavisufalia imis gadawyve-
tisas, Tu ra zomebs mimarTavs igi saaRsrulebo dokumentis safuZvelze. 
saaRsrulebo warmoebas swored misi davaleba uswrebs win, romelsac igi 
sasamarTlo aRmasrulebels gadascems. aRniSnul warmoebaSi ki, rogorc 
wesi, mosamarTle aRar aris CarTuli.

konstituciuri rangis normis savaldebuloobis mimarT baTilia yvela 
sawinaaRmdego mosazreba, romelTa mixedviTac, mosamarTlis Careva saaR-
srulebo warmoebis farglebSi, Cxrekis RonisZiebebis ganxorcielebisas, 
gamoiwvevs mosamarTlis mZime samuSao datvirTvasa da fuW garjas...

Tumca, aRsaniSnavia, rom sasamarTlo aRmasruleblebs Cxrekis Catarebis 
uflebis gamoyenebisas aqamde uflebamosilebisTvis ar gadauWarbebiaT.

magram amas ver mieniWeba maRali samarTlebrivi mniSvneloba, zemoT gan-
martebuli germaniis ZiriTadi kanonis me-13 muxlis me-2 punqtiT gaTva-
liswinebuli konstituciuri principidan gamomdinare, romlis mixedvi-
Tac, mosamarTlem unda miiRos gadawyvetileba CxrekasTan dakavSirebiT 
(Tu gaWianureba TviTon ar warmoadgens safrTxes). aRniSnuli konstitu-
ciuri principis ganmartebis gziT Sesworeba, zemoT miTiTebuli mizeze-
bidan gamomdinare, ar warmoadgens federaluri sakonstitucio sasamarT-
los amocanas.

... germaniis ZiriTadi kanonis me-13 muxlis me-2 punqti aris uSualod 
moqmedi da gamoyenebadi norma (ix: BVerfGE 3, 225 [239] germaniis ZiriTadi 
kanonis me-3 muxlis me-2 punqtTan dakavSirebiT; BVerfGE 10, 302 [329] germa-
niis ZiriTadi kanonis 104-e muxlis me-2 punqtis pirvel da me-2 winadadebas-
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Tan dakavSirebiT). germaniis samoqalaqo saproceso kodeqsis 758-e muxls 
germaniis ZiriTadi kanonis me-13 muxlis me-2 punqti avsebs im mimarTebiT, 
rom CxrekisaTvis savaldebuloa mosamarTlis gankarguleba, garda im Se-
mTxvevebisa, rodesac gaWianureba Tavad warmoadgens safrTxes.

E – 103, 142

1. a) germaniis ZiriTadi kanonis me-13 muxlis me-2 punqtiT gaTvaliswinebuli 
mcneba _ Ág aWianureba Tavad warmoadgens safrTxes~ viwrod unda ganimartos. 
Cxrekis Taobaze sasamarTlo gankargulebis gacema aris wesi, xolo arasa-
samarTlo gankargulebisa ki – gamonaklisi.

b) gaWianureba, rogorc safrTxe, unda dasabuTdes faqtebiT, romlebic daka-
vSirebulia calkeul SemTxvevasTan. aq ar aris sakmarisi spekulaciebi, hi-
poTeturi mosazrebebi an kriminaluri gamocdilebidan gamomdinare, saqmes-
Tan kavSiris armqone varaudebi.

2. sasamarTloebi da sisxlis samarTlis organoebi valdebulni arian, miiRon 
yvela faqtobrivi da samarTlebrivi zoma, raTa saqmeTa yoveldRiuri si-
mravlis pirobebSic daculi da garantirebuli iyos mosamarTlis konsti-
tuciiT gaTvaliswinebuli gansjadoba.

3. a) gaWianurebis, rogorc safrTxis, cnebis ganmarteba da gamoyeneba eqvemde-
bareba SeuzRudav sasamarTlo kontrols. Tumca, sasamarTlo valdebulia, 
angariSi gauwios arasasamarTlo organoebis im mdgomareobas, rodesac maT 
gansakuTrebul situaciebSi da situaciidan gamomdinare arsebul fargleb-
Si unda miiRon gadawyvetilebebi.
b) gaWianurebis, rogorc safrTxis, varaudis sasamarTlo gadamowmebis wi-
napirobaa is, rom gadawyvetilebis Sedegic da misi safuZvlebic, Cxrekis 
ganxorcielebasTan erTad, dauyovnebliv, drois uSualod erT monakveTSi, 
unda aisaxos sagamoZiebo dokumentebSi. 

meore senatis 2001 wlis 20 Tebervlis gadawyvetileba
- 2 BvR 1444/00 -

safuZvlebi:
a — I

1. germaniis ZiriTadi kanonis me-13 muxlis pirveli punqti iTvaliswinebs 
binis xelSeuxeblobas. amiT igi calkeuli adamianisaTvis, misi adamianuri 
Rirsebidan da Tavisufali pirovnuli ganviTarebis interesebidan gamomdi-
nare, uzrunvelyofs „elementarul sacxovrebel sivrces“ (BVerfGE 42, 212 
[219]). Tavisi sacxovreblis farglebSi adamians ufleba aqvs, moswydes gare 
samyaros xmaurs (BVerfGE 51, 97 [107]). Cxreka warmoadgens piris ZiriTadi 
uflebiT dacul sacxovrebel sferoSi masStabur Carevas (BVerfGE 51, 97 
[107]; 96, 27 [40]). aRniSnuli Carevis simZlavresa da piradi sacxovrebeli 
sivrcis dacvis mniSvnelobas Seesabameba is, rom germaniis ZiriTadi kanonis 
me-13 muxlis me-2 punqtis pirveli winadadeba Cxrekis ganxorcielebas Ziri-
Tadad uqvemdebarebs sasamarTlo gankargulebas.
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a) daTqma mosamarTlis gadawyvetilebasTan dakavSirebiT miznad isaxavs ga-
satarebeli RonisZiebebis kontrols damoukidebeli da neitraluri instanciis 
meSveobiT (BVerfGE 57, 346 [355]; 76, 83 [91]). germaniis ZiriTadi kanoni gamomdina-
reobs iqidan, rom mosamarTleebi, piradi da profesiuli damoukideblobisa da 
maTi kanonisadmi morCilebis Sesabamisad (germaniis ZiriTadi kanonis 97-e muxli), 
calkeul SemTxvevaSi yvelaze efeqturad da garantirebulad daicaven piris 
uflebebs (BVerfGE 77, 1 [51]). sisxlis samarTlis saqmis gamoZiebisas, romelsac 
prokuratura sakuTari pasuxismgeblobiT awarmoebs (germaniis sisxlis samarT-
lis saproceso kodeqsis 158-e muxli), germaniis sisxlis samarTlis procesSi 
damkvidrebuli braldebis organosa da sasamarTlos gamijvnis Sesabamisad, sa-
samarTlo aris am procesSi aramonawile mesame piri, romelic mxolod prokura-
turis gancxadebis safuZvelze iwyebs moqmedebas (germaniis sisxlis samarTlis 
saproceso kodeqsis 162-e muxli). iseTi zomebis gatarebisas, rogoricaa Cxreka 
da piris dapatimrebac, rac ZiriTadad xorcieldeba piris winaswari mosmenis 
gareSe, sasamarTlos CarTvis gansakuTrebuli mizani da daniSnulebaa piris in-
teresTa saTanado gaTvaliswineba (BVerfGE 9, 89 [97]).

mosamarTlem sakuTari pasuxismgeblobiT unda Seamowmos gasatarebeli, 
dagegmili RonisZieba; man unda izrunos imaze, rom zedmiwevniT iyos daculi 
da mocemuli Cxrekis SemTxvevebisaTvis gaTvaliswinebuli, konstituciidan 
da sxva kanonebidan gamomdinare winapirobebi (BVerfGE 9, 89 [97]; 57, 346 [355]). 
sasamarTlos, rogorc sisxlis samarTlis organoebis zedamxedvel organos, 
Cxrekis Sesaxeb dadgenilebis saTanado formulirebiT evaleba, SesaZleblo-
bis farglebSi uzrunvelyos, rom piris ZiriTad uflebaSi Careva eqvemde-
barebodes Sesabamis gansazRvrebebsa da kontrols. Cxrekis dadgenileba ise 
unda aRwerdes braldebis faqts, rom amiT naTeli da garkveuli iyos is zR-
vari, romlis farglebSic unda ganxorcieldes Sesabamisi iZulebis RonisZie-
ba. aRniSnuli pirs aZlevs imis saSualebas, rom TviTonac gaakontrolos 
Cxrekis mimdinareoba da misi samarTlebrivi SesaZleblobebis farglebSi win 
aRudges garkveul SesaZlo gadaxvevebsa da gadaxrebs (BVerfGE 42, 212 [220]). 
aRniSnul sakiTxebSi mosamarTlis Carevis daTqma emsaxureba germaniis Zi-
riTadi kanonis me-13 muxlis pirveli punqtiT gaTvaliswinebuli ZiriTadi 
uflebis gaZlierebul uzrunvelyofas (BVerfGE 57, 346 [355]).

b) germaniis ZiriTadi kanonis me-13 muxli avaldebulebs yvela saxelmwi-
fo organos, ZiriTadi uflebis gamyarebis mizniT, praqtikulad uzrunvelyon 
mosamarTlis Carevis daTqma. miTiTebuli daTqmis moqmedebis deficiti unda 
aRmofxvran sasamarTloebma, calkeulma gamomZiebel-mosamarTlem, aseve _ ga-
momZiebel- mosamarTlisadmi mimarTvasa da saqmeTa ganawilebaze uflebamosilma 
prezidiumebma da sisxlis samarTlis organoebma. amasTan, sasamarTlos organi-
zaciul uzrunvelyofasa da gamomZiebel-mosamarTlis samarTlebriv statusze 
pasuxismgebeli landisa da federaluri organoebi, germaniis ZiriTadi kanonis 
me-13 muxlidan gamomdinare, valdebulni arian, Seqmnan praqtikaSi moqmedi da 
efeqturi prevenciuli xasiaTis sasamarTlo kontrolis ganxorcielebis winapi-
robebi. literaturaSi saubaria sisxlis samarTlis organoebisa da gansakuTre-
biT, policiis mier daCqarebis kompetenciisa da uflebamosilebis eqscesuri 
da gaumarTleblad gadaWarbebuli gamoyenebis tendenciebsa da sasamarTlos 
kontrolis naklovanebebze (ix: Nelles, Kompetenzen und Ausnahmekompetenzen 
der Strafprozessordnung; Schäfer in: Löwe-Rosenberg, StPO; Schnäbele in: Gefahr im 
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Verzug, Tagung der neuen Richtervereinigung ). aRniSnuli ganmartebebiT, xarvezis 
mizezad saxeldeba is garemoeba, rom gamomZiebel-mosamarTles, pirveli ins-
tanciis sasamarTloebis arasakmarisi saStato erTeulebiT uzrunvelyofis ga-
moc, aqvs didi datvirTva, rac ganapirobebs imas, rom gansakuTrebiT rTuli 
saqmeebis SemTxvevaSi igi ver axerxebs srulad gaecnos saqmis garemoebebs da 
xSirad ar flobs saWiro codnas specifikur sakiTxebTan dakavSirebiT.

aRniSnul xarvezebs ver aRmofxvris mxolod gansjadi mosamarTle. Ta-
visi konstituciuri valdebulebis Sesruleba, romlis mixedviTac, man 
saWiro dro unda dauTmos CxrekasTan dakavSirebuli gancxadebis Semow-
mebas da gaerkvios saqmis garemoebebsa da saWiro specifikur sakiTxebSi, 
SeuZlia mxolod saqmeTa Sesabamisi gadanawilebis, sasamarTlos sakmarisi 
mosamarTleebiTa (personaliT) da saWiro nivTebiT uzrunvelyofis, kva-
lifikaciis amaRlebis SesaZleblobisa da aseve, sisxlis samarTlis or-
ganoebis mxridan saqmesTan dakavSirebiT misi srulyofili informirebis 
pirobebSi.

2. germaniis ZiriTadi kanonis me-13 muxlis me-2 punqti iTvaliswinebs Se-
mdegs: im SemTxvevebSi, rodesac safrTxe mdgomareobs saqmis gaWianurebaSi, 
Cxrekis gankarguleba SeuZliaT gascen kanoniT gaTvaliswinebulma sxva or-
ganoebmac. germaniis sisxlis samarTlis saproceso kodeqsis 105-e muxlis 
pirveli punqtis mixedviT, sisxlissamarTlebrivi Cxrekis dros amis ufleba 
aqvT prokuraturasa da mis damxmare moxeleebs (sasamarTlo sistemis Sesaxeb 
kanonis 152-e muxli). 

a) germaniis ZiriTadi kanonis me-13 muxlis me-2 punqtis formulireba da 
sistematika adasturebs, rom Cxrekis sasamarTlo gankargulebis gacema unda 
iyos wesi, xolo arasasamarTlo gankargulebisa ki - gamonaklisi...

aa) germaniis ZiriTadi kanonis me-13 muxlis me-2 punqtiT gaT valiswinebuli 
mcneba _ Á gaWianureba Tavad warmoadgens safrTxes~ viwrod unda ganimartos 
ara mxolod im garemoebidan gamomdinare, rom arasasamarTlo gankargule-
ba gamonakliss warmoadgens, aramed aseve - mosamarTlis Carevis daTqmis, 
rogorc ZiriTadi uflebis gamamyareblisa da uzrunvelmyofis funqciidan 
gamomdinarec. imave Sedegamde mivyavarT im princips, romlis mixedviTac, 
upiratesoba eniWeba ZiriTadi uflebis ganmartebis im formas, romelic yve-
laze metad gamoxatavs da ganaviTarebs misi moqmedebis Zalas (BVerfGE 51, 97 
[110]). gaWianurebis safrTxed miCneva iwvevs germaniis ZiriTadi kanonis me-13 
muxlis pirveli punqtiT gaTvaliswinebuli ZiriTadi uflebis moqmedebis 
mniSvnelovan Semcirebas. 

rodesac sisxlis samarTlis organoebi gascemen Cxrekis gankargulebas, 
amiT gamoiricxeba prevenciuli kontroli damoukidebeli da neitraluri 
instanciis meSveobiT. maSin, rodesac mosamarTle gascems Cxrekis gankar-
gulebas, Cxrekis winapirobebis arsebobas jer amowmebs policia, romelic 
Sesabamisi gancxadebiT mimarTavs prokuraturas, Semdeg _ prokuratura, ro-
melic, germaniis sisxlis samarTlis saproceso kodeqsis 162-e muxlis pirve-
li punqtis pirveli winadadebis mixedviT, pirveli instanciis sasamarTlo-
Si Seitans gancxadebas Sesabamisi gankargulebis misaRebad da bolos aRniS-
nul winapirobebs amowmebs gamomZiebel-mosamarTle. gaWianurebis safrTxed 
miCnevis SemTxvevaSi miTiTebul Semowmebas awarmoeben mxolod policia da 
prokuratura. Tumca, policia da prokuratura ar sargebloben damoukide-
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blobiT da maTgan, TavianTi saqmianobis ganxorcielebisas, rac ZiriTadad 
gamoixateba danaSaulze eWvis gaCenisas faqtobriv garemoebaTa gamoZieba-
dadgenaSi (germaniis sisxlis samarTlis saproceso kodeqsis 160-e muxlis 
pirveli da me-2 punqtebi da 163-e muxlis pirveli punqti), ar SeiZleba mo-
salodneli iyos mkacri neitraluroba, rogorc es mosamarTlis SemTxvevaSia 
mosalodneli da gaTvaliswinebuli. 

bb) cxadia, rom gaWianurebis, rogorc safrTxis, sakiTxis gadawyvetisas 
Tvalsawieridan ar unda iqnes gamorCenili konstituciiT gaTvaliswinebuli 
saqmis daCqarebis kompetenciis mizani. aRniSnuli kompetencia arasasamarT-
lo organoebs aZlevs Carevis SesaZleblobas, rodesac sxvagvarad safrTxe 
emuqreba mtkicebulebebs. 

Sesabamisad, gaWianureba mxolod maSin SeiZleba miCneul iqnes safrTxed, 
rodesac mosamarTlis winaswari gankargulebis miRebam SesaZloa, safrTxe 
Seuqmnas Cxrekis Sedegs (BVerfGE 51, 97 [111]). sisxlissamarTlebrivi Cxreki-
sas, romelic xorcieldeba mtkicebulebebis mosapoveblad (germaniis sisxlis 
samarTlis saproceso kodeqsis 102-e muxlis me-2 alternativa, 103-e muxlis 
pirveli da me-2 alternativa), saqmis daCqarebis kompetencia saSualebas aZle-
vs sisxlis samarTlis organoebs, Tavidan aicilon mtkicebulebaTa dakargva.

aRniSnuli Seesabameba samarTalwarmoebisa da samarTalgamoyenebis kons-
tituciur-samarTlebriv uzrunvelyofas, rac, braldebulis uflebebis 
jerovani dacvis Sedegad, aseve vrceldeba sisxlis samarTlebrivi devnis 
proceszec (BVerfGE 77, 65 [76]). maSasadame, sisxlis samarTlis organoebma 
ise droulad unda miiRon gadawyvetileba _ mocemulia Tu ara calkeuli 
SemTxvevis konkretuli garemoebebis safuZvelze mtkicebulebaTa dakargvis 
saSiSroeba, rom SesaZlebeli iyos am saSiSroebis aRmofxvra. 

b) saqmis daCqarebisas sisxlis samarTlis organoebis gansjadobis konce-
fciis Sedegia, rom am organoebs TviTon uwevT gadawyvetilebis miReba imis 
Sesaxeb, mocemulia Tu ara maTi gansjadobis winapirobebi. aRniSnuli gardau-
valia im SemTxvevebSi, rodesac gaWianureba safrTxes warmoadgens, Tumca, aqe-
dan gamomdinare, cxadi xdeba gansakuTrebuli faqtobrivi da samarTlebrivi 
zomebis gatarebis aucilebloba, romelTa meSveobiTac praqtikaSi uzrunvel-
yofili iqneba konstituciiT gaTvaliswinebuli mosamarTlis gansjadoba.

aa) sisxlis samarTlis organoebma, gamomZiebel-mosamarTleebma da sa-
samarTlos organizaciul uzrunvelyofaze pasuxismgebelma pirebma, Sesa-
Zleblobis farglebSi, erToblivad unda uzrunvelyon, rom saqmeTa yovel-
dRiuri simravlis pirobebSic dacul iqnes konstituciiT gaTvaliswinebuli 
„uflebamosilebis ganawileba“, kerZod _ mosamarTlis gansjadoba.

bb) spekulaciebi, hipoTeturi mosazrebebi an kriminalisturi gamocdi-
lebidan gamomdinare, saqmesTan kavSiris armqone varaudebi konkretul Se-
mTxvevebSi ar aris sakmarisi, rom maTze dayrdnobiT gaWianureba miCneul 
iqnes safrTxed. gaWianureba, rogorc safrTxe, unda dadasturdes faqtebiT, 
romlebic dakavSirebulia calkeul SemTxvevasTan. amasTan, mxolod mtkice-
bulebaTa dakargvis SesaZlebloba ar aris sakmarisi. samarTlebrivi Tval-
sazrisiT, gaWianureba maSinac ar aris safrTxe, rodesac sisxlis samarTlis 
organoebi TviTon gamoiwveven da Seqmnian mis winapirobebs. maT ara aqvT 
ufleba, imden xans ar mimarTon gamomZiebel-mosamarTles Sesabamisi gancxa-
debiT, sanam marTla ar dadgeba mtkicebulebaTa dakargvis safrTxe da amiT 
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aaridon Tavi konstituciiT gaTvaliswinebul mosamarTlis gansjadobas. 
swored aq mTavrdeba maTi Tavisufali asparezi gamoZiebis kriminalisturi 
da taqtikuri mosazrebebis mixedviT warmarTvasTan dakavSirebiT (Kleinkne-
cht/Meyer-Goßner, StPO – klainknext/maier-gosneri, sisxlis samarTlis sa-
proceso kodeqsi, 44-e gamocema, 1999, 161-e muxli, nomeri 7, 163-e muxli, 
nomeri 47).

sisxlis samarTlis organoebi Cxrekis ganxorcielebamde yovelTvis unda 
cdilobdnen, miiRon instanciurad da funqciurad gansjadi mosamarTlisagan 
Sesabamisi gankarguleba. mxolod iseT gamonaklis, sagangebo situaciebSi, ro-
desac amgvari mcdelobisaTvis saWiro dro safrTxes uqmnis Cxrekis Sedegs, 
SeuZliaT arsebuli safrTxis (gaWianureba, rogorc safrTxe) safuZvelze Tvi-
Ton gascen es gankarguleba ise, rom aRar ecadon gamomZiebel-mosamarTli-
sagan mis miRebas. gaWianureba, rogorc safrTxe, ver dasabuTdeba im abstra-
qtuli miTiTebebiT, rom mosamarTle gankargulebas Cveulebriv ver gascems 
garkveul dromde an garkveuli drois monakveTSi. aRniSnul miTiTebebs ewina-
aRmdegeba da exmaureba sasamarTloebis konstituciiT gaTvaliswinebuli val-
debuleba, romlis mixedviTac maT, Tundac morigeobis dawesebis gziT, unda 
uzrunvelyon gamomZiebel-mosamarTlis xelmisawvdomoba...

E – 109, 279

1. germaniis ZiriTadi kanonis me-13 muxlis me-3 punqti, germaniis ZiriTad ka-
nonSi cvlilebebis Setanis Sesaxeb 1998 wlis 26 martis (BGBl I — germaniis 
federaluri sakanonmdeblo macne, gv. 610) kanonis redaqciiT (germaniis 
ZiriTadi kanonis me-13 muxli), Seesabameba germaniis ZiriTadi kanonis 79-e 
muxlis me-3 punqts.

2. germaniis ZiriTadi kanoniT gaTvaliswinebuli adamianis Rirseba moicavs 
pirisaTvis piradi cxovrebis absoluturad daculi ZiriTadi sivrcis aRia-
rebas. am sivrceSi dauSvebelia Careva sisxlissamarTlebrivi devnis ganxor-
cielebis mizniT (germaniis ZiriTadi kanonis me-13 muxlis me-3 punqti) 
akustikuri TvalTvalis meSveobiT. am SemTxvevaSi adgili ar eqneba Tanazo-
mierebis principiT gaTvaliswinebul, erTi mxriv, binis xelSeuxeblobisa 
(germaniis ZiriTadi kanonis me-13 muxlis pirveli punqti da pirveli muxlis 
pirveli Apunqti) da, meore mxriv, sisxlissamarTlebrivi devnis interesTa 
urTierTSefardebas. 

3. akustikuri TvalTvalis yvela SemTxvevaSi ar irRveva germaniis ZiriTadi kano-
nis me-13 muxlis pirveli punqtiT gaTvaliswinebuli adamianis Rirsebis arsi. 

4. binis TvalTvalis uflebamosilebis ganmsazRvreli norma unda moicavdes 
adamianis Rirsebis xelSeuxeblobis garantiebs da aseve Seesabamebodes ger-
maniis ZiriTadi kanonis me-13 muxlis me-3 punqtiT gaTvaliswinebul faqto-
briv elementebsa da konstituciis sxva moTxovnebs.

5. Tu sacxovrebel binaze amgvari uflebamosilebis safuZvelze mimdinare 
akustikuri TvalTvalis farglebSi moipoveben iseT informaciebs, romle-
bic ganekuTvneba piris piradi cxovrebis absoluturad dacul ZiriTad si-
vrces, TvalTvali unda Sewydes, xolo aRniSnuli informacia _ waiSalos; 
gamoricxulia amgvari informaciis gamoyeneba nebismieri saxiT.
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6. germaniis sisxlis samarTlis saproceso kodeqsis normebi sisxlissamarT-
lebrivi devnis miznebis ganxorcielebis farglebSi binis akustikuri 
TvalTvalis Sesaxeb srulad ar akmayofilebs konstituciur-samarTlebriv 
moTxovnebs adamianis Rirsebis dacvis (germaniis ZiriTadi kanonis pirveli 
muxlis pirveli punqti), samarTlebrivi saxelmwifos ZiriTadi principis, 
kerZod, Tanazomierebis principis ganxorcielebis, efeqturi samarTlebri-
vi dacvis uzrnvelyofisa (germaniis ZiriTadi kanonis me-19 muxlis me-4 pun-
qti) da piris samarTlebrivi mosmenis uflebis (germaniis ZiriTadi kanonis 
103-e muxlis pirveli punqti) kuTxiT.

pirveli senatis 2004 wlis 3 martis gadawyvetileba
- 1 BvR 237/98, 1 BvR 1084/99 -

safuZvlebi:
a

konstituciuri sarCelebi upirispirdeba uSualod germaniis ZiriTadi ka-
nonis me-13 muxlis me-3 — me-6 punqtebs da aseve germaniis sisxlis samarTlis 
saproceso kodeqsis normebs, romelTa safuZvelzec SesaZlebeli xdeba bine-
bis akustikuri TvalTvali...

a) mosarCeleebs aqvT uSualod kanonis normebis winaaRmdeg konstituciu-
ri sarCelis Setanis ufleba...

konstituciuri sarCeli, gamonaklisis saxiT..... SesaZloa, upirispirdebo-
des kanons im SemTxvevaSi, Tu mosarCeles ar SeuZlia sasamarTlo instancie-
bis amowurva im mizeziT, rom mocemul saqmeze es instanciebi ar arsebobs 
(ix. BVerfGE 67, 157 [170]), an man ar icoda miRebuli zomis Sesaxeb (ix. BVerfGE 
100, 313 [354]). aRniSnuli garemoebebis arsebobisas pirs SeuZlia, isargeblos 
konstituciuri sarCelis instrumentiT uSualod kanonis winaaRmdeg, iseve, 
rogorc iseT SemTxvevebSi, rodesac ZiriTadi ufleba SesaZloa, dairRves 
uSualod kanonis meSveobiT, yovelgvari aRmasrulebeli aqtis gareSe (ix: 
BVerfGE 30, 1 [16]; 67, 157 [169]; 100, 313 [354]).

g
konstituciuri sarCelebi nawilobriv aris safuZvliani. Tumca, germa-

niis ZiriTadi kanonis me-13 muxlis me-3 punqtSi ganxorcielebuli kons-
tituciis cvlileba Seesabameba germaniis ZiriTadi kanonis 79-e muxlis 
moTxovnebs. aRniSnulisagan gansxvavebiT, germaniis sisxlis samarTlis sa-
proceso kodeqsis gasaCivrebuli normebi srulad ar Seesabameba ZiriTad 
kanons.

I
konstituciis cvlilebis Sedegad miRebuli ZiriTadi kanonis me-13 muxlis 

me-3 punqti konstituciuria...
3. kanonmdebelma gaiTvaliswina is materialur-samarTlebrivi zRvari, 

romelsac iTvaliswinebs ZiriTadi kanoni.
a) germaniis ZiriTadi kanonis 79-e muxlis me-3 punqti krZalavs konsti-

tuciis iseT cvlilebebs, romlebic exeba germaniis ZiriTadi kanonis pirve-
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li da me-20 muxlebiT gaTvaliswinebul principebs. aq moiazreba adamianis 
Rirsebis pativiscemisa da dacvis principi (germaniis ZiriTadi kanonis pir-
veli muxlis pirveli punqti) da aseve adamianis uflebebis xelSeuxeblobisa 
da Seucvlelobis aRiareba, rogorc yvelanairi adamianuri Tanacxovrebis, 
mSvidobisa da samarTlianobis safuZveli (germaniis ZiriTadi kanonis pirve-
li muxlis me-2 punqti). germaniis ZiriTadi kanonis pirveli muxlis me-3 pun-
qtis momdevno ZiriTad uflebebze miTiTebiT, maTi uzrunvelyofac zogadad 
ar eqvemdebareba kanonmdeblis SezRudvebs, vinaidan isini aucilebel winapi-
robas warmoadgenen germaniis ZiriTadi kanonis pirveli muxlis pirveli da 
me-2 punqtebiT gaTvaliswinebuli sistemis arsebobisa da SenarCunebisaTvis 
(ix: BVerfGE 84, 90 [121]).

aseTive arsebiTia germaniis ZiriTadi kanonis me-20 muxlis pirvel da me-3 
punqtebSi asaxuli samarTlebrivi da socialuri saxelmwifos ZiriTadi ele-
mentebi.

germaniis ZiriTadi kanonis 79-e muxlis me-3 punqti warmoadgens normas 
viwro ganmartebiT, romelic iTvaliswinebs gamonakliss, rac kanonmdebels 
ar aferxebs, moaxdinos aRniSnuli ZiriTadi uflebebis pozitiur-samarT-
lebrivi formulirebis modifikacia saTanado safuZvlebis arsebobis Se-
mTxvevaSi (ix: BVerfGE 84, 90 [120]; 94, 49 [102]). federaluri sakonstitu-
cio sasamarTlo valdebulia, pativi sces da gaiTvaliswinos kanonmdeblis 
ufleba calkeuli ZiriTadi uflebis SecvlasTan, SezRudvasTan an gauqme-
basTan dakavSirebiT, Tu igi ar Seexeba germaniis ZiriTadi kanonis pirveli 
da me-20 muxlebiT damkvidrebul principebs. calkeuli ZiriTadi uflebebis 
pozitiur-samarTlebrivi formulirebis saTanado safuZvlebidan gamomdi-
nare, modifikacia kanonmdebels ar ekrZaleba (ix: BVerfGE 94, 49 [103]). is, 
Tu calkeuli ZiriTadi uflebis ra nawili moiazreba pirveli muxlis pirve-
li punqtis uzrunvelyofis farglebSi, unda dadgindes calkeuli ZiriTadi 
uflebis ganmartebis gziT. 

konstituciis cvlilebebi ar izomeba germaniis ZiriTadi kanonis me-
19 muxlis me-2 punqtiT gaTvaliswinebuli moqalaqeTa ZiriTadi ufle-
bebis arsis daurRvevlobis garantiiT, vinaidan es garantia moqmedebs 
mxolod „mimdinare“ da ara _ konstituciuri kanonmdeblis mimarT16. 
Tumca, aRniSnuli arsis odnavi Sexebac, germaniis ZiriTadi kanonis me-19 
muxlis me-2 punqtis gagebiT, calkeul SemTxvevaSi imavdroulad Sesa-
Zloa, zRudavdes germaniis ZiriTadi kanonis 79-e muxlis me-3 punqtiT 
dacul adamianis Rirsebis uzrunvelmyofel nawils _ TiToeuli ZiriTa-
di uflebisa. magram uflebis arsi ar SeiZleba gaigivdes ZiriTadi ufle-
bis adamianis Rirsebis damcav arsTan. calkeul SemTxvevaSi arsebuli 
SesaZlo damTxveva ar cvlis im garemoebas, rom konstituciis cvlileba, 
romelic zRudavs ZiriTad uflebas, izomeba germaniis ZiriTadi kanonis 
79-e muxlis me-3 punqtiT daculi ZiriTadi uflebis adamianis Rirsebis 
damcavi SinaarsiT. 

b) germaniis ZiriTadi kanonis me-13 muxlis me-3 punqti Seesabameba pir-
veli muxlis pirveli punqtiT gaTvaliswinebul adamianis Rirsebis garan-

16 saqarTvelosagan gansxvavebiT, germaniis samarTlebrivi sistema da aseve terminologiac 
icnobs aseT gansxvavebas „mimdinare“ da konstituciur kanonmdebels Soris.
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tias. adamianis Rirsebis masStabi, specifikuri situaciidan gamomdina-
re, sadac SeiZleba warmoiSvas konfliqti, saWiroebs dakonkretebas. sa-
cxovrebeli binis akustikuri TvalTvali, sisxlissamarTlebrivi devnis 
ganxorcielebis mizniT, yovelTvis da avtomaturad ar ewinaaRmdegeba 
germaniis ZiriTadi kanonis me-13 muxlis pirveli punqtis, me-2 muxlis 
pirveli punqtisa da pirveli muxlis pirveli punqtis adamianis Rirsebis 
damcav arss. Tumca, binis TvalTvalis ganxorcielebis formam SesaZloa, 
gamoiwvios iseTi situacia, sadac ilaxeba adamianis Rirseba. aRniSnuls 
calsaxa samarTlebrivi RonisZiebebiT upirispirdeba germaniis ZiriTadi 
kanonis me-13 muxlis me-3 punqti, romelsac emateba konstituciis sxva 
normaTa ganmartebiT miRebuli miTiTebebi. aqedan gamomdinare, binis akus-
tikuri TvalTvalis konstituciiT, kerZod, germaniis ZiriTadi kanonis 
me-13 muxlis me-3 punqtiT gaTvaliswinebuli uflebamosileba ar ewinaaRm-
degeba germaniis ZiriTadi kanonis 79-e muxlis me-3 punqts, vinaidan norma 
unda Seicavdes imis garantias, rom calkeul SemTxvevaSi daculi iqneba 
adamianis Rirseba. germaniis ZiriTadi kanonis me-13 muxlis me-3 punqtiT 
gaTvaliswinebuli uflebamosileba moicavs mxolod normebs, romlebmac 
unda gaiTvaliswinon amgvari garantia...

adamianis Rirseba ar ilaxeba imiT, rom vinme xdeba sisxlissamarTlebri-
vi devnis farglebSi ganxorcielebuli RonisZiebebis adresati; magram igi 
ilaxeba maSin, rodesac miRebuli RonisZiebis formidan gamomdinare, piris 
pirovnuli xarisxi dgeba kiTxvis niSnis qveS. es is SemTxvevebia, rodesac 
sajaro xelisufleba ar avlens pativiscemas im Rirebulebis mimarT, rome-
lic yvela adamians aqvs mxolod imitom, rom is adamiania. aseTi RonisZiebis 
gatareba dauSvebelia, Tundac igi emsaxurebodes sisxlissamarTlebrivi saq-
mianobis efeqturobasa da WeSmaritebis dadgenas.

amasTan, saxelmwifos saidumlo qmedeba avtomaturad ar iwvevs absolu-
turad daculi pativiscemis moTxovnis uflebis darRvevas. Tu vinme xdeba 
dakvirvebis obieqti, es avtomaturad ar niSnavs misi, rogorc adamianis, Ri-
rebulebis upativcemulobas. magram dakvirvebebis warmoebisas daculi unda 
iqnes piris piradi cxovrebis absoluturad daculi ZiriTadi sivrce (aR-
niSnulis garantiebTan dakavSirebiT ix: BVerfGE 6, 32 [41]; 27, 1 [6]; 32, 373 
[378]; 34, 238 170]; 80, 367 [373]). saxelmwifos am sivrceSi CareviT dairRveoda 
TiToeuli adamianisaTvis xelSeuxeblobis garantiiT miniWebuli sakuTari, 
ukiduresad piradi sakiTxebisa da sferos mogvarebisa da ganviTarebis Ta-
visufleba. verc sazogadoebis didi daintereseba gaamarTlebs piris piradi 
cxovrebis absoluturad dacul ZiriTad sivrceSi Carevas (ix: BVerfGE 34, 
238 [245]). 

(2) adamianis Rirsebis dacva dakonkretebulia aseve germaniis ZiriTadi 
kanonis me-13 muxlis pirveli punqtiT gaTvaliswinebul ZiriTad ufleba-
Si. sacxovrebeli binis xelSeuxebloba mWidrod aris dakavSirebuli ada-
mianis RirsebasTan da amave dros _ konstituciiT dacul principTan, 
romlis mixedviTac, savaldebuloa moqalaqis piradi, „ukiduresad piro-
vnuli“ ganviTarebis sferos pativiscema da aRiareba. calkeuli adamia-
nis ufleba, moSordes gare samyaros xmaurs, uzrunvelyofili unda iyos, 
pirvel rigSi, mis sacxovrebel binaSi (ix: BVerfGE 75, 318 [328]; ix. aseve: 
BVerfGE 51, 97 [110]). 
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piradi cxovrebis absoluturad dacul ZiriTad sivrceSi pirovnebis 
ganviTareba moicavs misi Sinagani procesebis _ SegrZnebebis, grZnobebis, 
ukiduresad piradi saxis Sexedulebebisa da gamocdilebebis gamoxatvis 
SesaZleblobas im gancdisa da SiSis gareSe, rom saxelmwifo uwyebebi 
yvelafers ismenen. es dacva vrceldeba grZnobebis gamoxatvaze, gauc-
nobierebeli movlenebisa da procesebis, aseve seqsualur gamoxatule-
bebze. zemoT aRniSnuli ganviTarebis SesaZleblobis winapirobaa is, rom 
calkeuli adamiani flobdes amisaTvis xelsayrel da saWiro sivrces. 
konfidencialuri komunikaciisaTvisac saWiroa iseTi teritoriuli 
sivrce, romelzec ukiduresad piradi cxovrebis mowyobis safuZvliT 
vrceldeba samarTlebrivi sistemiT gaTvaliswinebuli gansakuTrebuli 
dacva, romelsac moqalaqeebi ndobiT ekidebian. aRniSnuli sivrce ume-
tes SemTxvevaSi is kerZo sacxovrebeli binaa, romlis karic SesaZloa, 
sxvebisaTvis daixuros. calkeul adamians, romelsac aqvs amgvari sivr-
ce, SeuZlia marto, TavisTvis yofna da sakuTari pirovnebis sakuTarive 
masStabebiT ganviTareba. am SemTxvevaSi bina, rogorc piris „ukanaskneli 
TavSesafari~, aris adamianis Rirsebis dacvis saSualeba. zemoT aRniS-
nuli ar gulisxmobs binis mTliani farTis absolutur dacvas, aramed 
moicavs piris qmedebis absolutur dacvas, Tu es qmedeba warmoadgens 
piradi cxovrebis absoluturad dacul ZiriTad sivrceSi misi pirovne-
bis ganviTareba-gamoxatulebas. 

(3) aRniSnuli dacva ar SeiZleba Semcirdes sisxlissamarTlebrivi de-
vnis interesebTan Tanazomierebis principis mixedviT ganxorcielebuli ur-
TierTSefardebiT (ix: BVerfGE 34, 238 [245]; ix. aseve: BVerfGE 75, 369 [380]; 93, 
266 [293]). marTalia, yovelTvis iarsebebs gansakuTrebiT mZime kriminaluri 
formebi da gamovlinebebi, aseve Sesabamisi eWvebi da saeWvo situaciebi, ro-
melTa safuZvelzec SesaZlebelia sisxlissamarTlebrivi gamoZiebis efeqtu-
roba, rogorc sayovelTao keTildReobis interesi, gamoCndes ufro mniS-
vnelovnad, vidre _ braldebulis adamianuri Rirsebis dacva, magram amgvari 
midgoma da Sefaseba saxelmwifos ekrZaleba germaniis ZiriTadi kanonis pir-
veli muxlis pirveli punqtiTa da 79-e muxlis me-3 punqtiT.

bb) sacxovrebeli binis akustikuri TvalTvali, sisxlissamarTlebrivi 
devnis gaxorcielebis mizniT, mxolod maSin laxavs adamianis Rirsebas, ro-
desac ugulebelyofilia piradi cxovrebis absoluturad daculi ZiriTadi 
sivrce.

miekuTvneba Tu ara esa Tu is garemoeba piradi cxovrebis absoluturad 
dacul ZiriTad sivrces, damokidebulia imaze, aris Tu ara igi, Tavisi Sina-
arsidan gamomdinare, ukiduresad piradi xasiaTis anu damokidebulia aseve 
imazec, Tu ra formiTa da intensiurobiT exeba igi sakuTari iniciativiT 
sxva pirTa sivrces an sazogadoebis interesebs (ix: BVerfGE 80, 367 [374]). aq 
gadamwyvetia calkeuli SemTxvevis Taviseburebebi (ix: BVerfGE 34, 238 [248]; 
80, 367 [374]). 

gadamwyvetia, mocemulia Tu ara iseTi situacia, sadac konkretuli maCve-
neblebis mixedviT an, rogorc wesi, yovelgvari sawinaaRmdego mosazrebebis 
gareSe ivaraudeba piradi cxovrebis absoluturad dacul ZiriTad sivrceSi 
Careva, magaliTad, ukiduresad Sinagani grZnobebis an seqsualuri gamoxatu-
lebebis TvalTvali.
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gg) germaniis ZiriTadi kanonis me-13 muxlis me-3 punqtiT gaTvaliswi-
nebuli sacxovrebeli binis akustikuri TvalTvalis uflebamosileba 
ar ewinaaRmdegeba germaniis ZiriTadi kanonis 79-e muxlis me-3 punqtsa 
da pirveli muxlis pirvel punqts, vinaidan igi iTvaliswinebs mxolod 
samarTlebrivi normebis miRebisa da, aqedan gamomdinare, Sesabamisi zo-
mebis gatarebis SesaZleblobas, romelTa meSveobiTac daculi unda iqnes 
zemoT aRniSnuli zRvari...

kanonmdebelma, mocemuli cvlilebis gatarebisas mosamarTlis mier 
TvalTvalis zomebis miRebis Taobaze dadgenilebiT, procesualurad dama-
tebiT uzrunvelyo konstituciur-samarTlebrivi winapirobebis dacva. amas-
Tan, man gaiTvaliswina, rom dadgenileba gaicema mosamarTleTa 3-kaciani Se-
madgenlobiT da misi moqmedeba SezRudulia Sesabamisi vadiT...

(g) germaniis ZiriTadi kanonis me-13 muxlis me-3 punqti ise unda iqnes ga-
gebuli, rom mis safuZvelze miRebuli kanoni binis mosmeniT informaciebis 
miRebas gamoricxavdes iq, sadac sagamoZiebo RonisZieba warmoadgens SeWras 
germaniis ZiriTadi kanonis me-13 muxlis pirveli punqtiTa da pirveli muxlis 
pirveli punqtiT dacul piradi cxovrebis ganviTareba-gamovlenis xelSeu-
xebel sivrceSi.

dd) aqedan gamomdinare, saWiroa iseTi samarTlebrivi normebis miReba, 
romlebic, normaTa gamWvirvaleobis principis gaTvaliswinebiT, iqneba imis 
garanti, rom sacxovrebeli binis akustikuri TvalTvali ar gamoiwvevs ada-
mianis Rirsebis Selaxvas...

(3) sacxovrebel binaSi arasajarod warmoTqmuli sityvis mosmena, pirovne-
bis piradi cxovrebis absoluturad dacul ZiriTad sivrceSi Carevis dacvis 
mizniT, unda aikrZalos im SemTxvevebSi, rodesac adamiani binaSi imyofeba 
marto an iseT pirTa garemocvaSi, romlebTanac am pirs aqvs gansakuTrebu-
li, piradi cxovrebis ZiriTad sivrcesTan dakavSirebuli, ndobiT aRWurvili 
urTierToba (aseTebia, magaliTad, ojaxis wevrebi an sxva uaxloesi, gansaku-
TrebiT sando adamianebi) da ar arsebobs konkretuli eWvi an molodini, rom 
aseTi saubrebi uSualod dakavSirebuli iqneba danaSaulTan. Tumca, piris 
yvela saubari uaxloes, gansakuTrebiT sando adamianebTan realurad ar mie-
kuTvneba misi piradi cxovrebis ZiriTad sivrces, magram adamianis Rirsebis 
dacvis efeqturobis interesebidan gamomdinare, es ase ivaraudeba. miyura-
debis RonisZiebebi gamoiricxeba iq, sadac mosalodnelia absoluturad da-
culi saubrebis mosmena...

sacxovrebeli binis mosmena, miuxedavad imisa, rom igi ZiriTadad daS-
vebulia, unda Semoifarglos garkveuli sasaubro situaciebiT, romlebic, 
savaraudod, moicavs sisxlis samarTlis saqmisaTvis mniSvnelovan Sinaarssa 
da informaciebs. saWiroebis SemTxvevaSi, saTanado winaswari gamoZiebiT, ro-
melic sruliad ar exeba pirovnebis piradi cxovrebis absoluturad dacul 
ZiriTad sivrces, SesaZlebelia uzrunvelyofil iqnes sacxovrebeli binis 
akustikuri TvalTvalis SezRudva mxolod sisxlis samarTlis saqmis war-
moebisaTvis mniSvnelovani movlenebiT. dauSvebelia piris piradi cxovrebis 
absoluturad dacul ZiriTad sivrceSi CareviT dadgindes, rom mopovebuli 
informacia aRniSnul sferosTan aris dakavSirebuli. 

piris „24-saaTiani“ dakvirveba, rogorc wesi, dauSvebelia imitom, rom 
aseT SemTxvevebSi didia albaToba, rom moismineba aseve ukiduresad piradi 
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saubrebic. Rirseba ilaxeba im SemTxvevaSic, rodesac adamianze dakvirveba 
grZelvadiania da imdenad masStaburi, rom registrirebulia misi TiTqmis 
yvela moZraoba, rac SeiZleba safuZvlad daedos pirovnebis individualur 
portrets (aRniSnul safrTxesTan dakavSirebiT ix: BVerfGE 65, 1 [42])...

yovelive aRniSnulidan gamomdinare, germaniis ZiriTadi kanonis pirveli 
muxlis pirveli punqtiT gaTvaliswinebuli uflebis dacvam SesaZloa, warmo-
qmnas imis aucilebloba, rom uari eTqvas avtomaturi Canawerebis saSualebiT 
sacxovrebeli binis mosmenas, raTa yoveli momentisaTvis SesaZlebeli iyos 
sagamoZiebo RonisZiebis SeCereba.

im SemTxvevaSi, Tu sacxovrebel binaze dakvirvebis farglebSi Seiqmneba 
iseTi situacia, romelic aris adamianis piradi cxovrebis ZiriTadi, xelSeu-
xebeli sivrcis nawili, dakvirveba unda Sewydes da SesaZlo Canawerebi ga-
nadgurdes. akrZalulia mopovebuli informaciebis gamoyeneba da gadacema...

II
kanoniT sacxovrebeli binis akustikuri TvalTvalis Sesaxeb, kerZod, 

germaniis sisxlis samarTlis saproceso kodeqsis me-100 Á g~ muxlis pirveli 
punqtis me-3 qvepunqtiT, me-2 da me-3 punqtebiT gaTvaliswinebuli ufleba-
mosileba da aseve, normebi mtkicebulebaTa Segrovebisa da gamoyenebis akr-
Zalvis Sesaxeb (germaniis sisxlis samarTlis saproceso kodeqsis me-100 Á d~ 
muxlis me-3 punqti), sakmarisad ar iTvaliswineben germaniis ZiriTadi kanonis 
me-13 muxlis pirveli da me-3 punqtebiT, me-2 muxlis pirveli punqtiTa da 
pirveli muxlis pirveli punqtiT wayenebul moTxovnebs _ piradi cxovre-
bis xelSeuxebeli sivrcis dacvis, sisxlis samarTlis danaSaulTa katalogis 
struqturirebisa da Tanazomierebis principis gaTvaliswinebis kuTxiT. amiT 
germaniis sisxlis samarTlis saproceso kodeqsis aRniSnuli normebi mxolod 
nawilobriv aris konstituciuri...

kanonmdebelma kanonSi piradi cxovrebis ZiriTad sivrcesTan dakavSi-
rebiT, konstituciur-samarTlebrivi kuTxiT, sakmarisad ver daakonkreta 
savaldebulo amkrZalavi normebi, romlebic exeba aRniSnul SemTxvevebSi 
dakvirvebisa da informaciis mopovebis akrZalvas...

kanonmdebelma germaniis sisxlis samarTlis saproceso kodeqsis me-100 Á d~ 
muxlis me-3 punqtSi aseve sakmarisad ver izruna imis uzrunvelyofaze, rom 
dakvirveba unda Sewydes im SemTxvevaSi, rodesac moulodnelad warmoiqmneba 
situacia, romelic miekuTvneba piradi cxovrebis xelSeuxebel ZiriTad si-
vrces. aseT SemTxvevebSi pirze dakvirvebis gagrZeleba kanonsawinaaRmdegoa. 

gg) aseve ar aris sakmarisad mowesrigebuli is sakiTxi, rom gamoricxulia 
piris piradi cxovrebis absoluturad dacul ZiriTad sivrceSi CareviT mo-
povebuli informaciebis gamoyeneba da rom aseT SemTxvevaSi unda ganadgur-
des ukve mopovebuli monacemebi...

b) im SemTxvevaSi, rodesac sacxovrebeli binis akustikuri TvalTvali ar 
exeba piris piradi cxovrebis absoluturad dacul ZiriTad sivrces, qme-
debisa Tu normis konstituciurobis winapirobaa Tanazomierebis principis 
gaTvaliswineba, romelic germaniis ZiriTadi kanonis me-13 muxlis me-3 pun-
qtSi nawilobriv detalurad aris gawerili. aRniSnul moTxovnebsa da wina-
pirobebs srulad ver akmayofilebs gasaCivrebuli normebi. isini, marTalia, 
emsaxurebian legitimur mizans aa) da aseve, saTanadod (bb) da saWirod (gg) 
miiCnevian am miznis ganxorcielebisaTvis, magram kanonmdebelma germaniis 
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sisxlis samarTlis saproceso kodeqsis me-100 muxlSi mxolod nawilobriv 
gaiTvaliswina sacxovrebeli binis akustikuri TvalTvalis gansakuTrebiT 
mZime danaSaulebze SezRudva, rac gaTvaliswinebulia germaniis ZiriTadi ka-
nonis me-13 muxlis me-3 punqtiT (dd)...

IV 
germaniis sisxlis samarTlis saproceso kodeqsis 101-e muxliT sacxo-

vrebeli binis akustikuri TvalTvalisaTvis gaTvaliswinebuli normebi, dak-
virvebis obieqtebis informirebis valdebulebasTan dakavSirebiT, mxolod 
nawilobriv Seesabameba germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtsa 
da 103-e muxlis pirvel punqts...

germaniis ZiriTadi kanonis me-14 muxlTan dakavSirebiT:

E – 38, 348

meore senatis 1975 wlis 4 Tebervlis ganCineba
- 2 BvL 5/74 -

qiravnobis samarTlis gaumjobesebisa da qiris fasis matebis SezRudvis, 
aseve sainJinro da arqiteqturuli samuSaoebis mowesrigebis Sesaxeb ger-
maniis 1971 wlis 4 noembris kanonis (germaniis federaluri sakanonmdeblo 
macne I, gv. 1745) me-6 muxlis pirveli punqtis pirveli winadadebisa da me-2 
muxlis konstituciur-samarTlebrivi Semowmebis saqmeze. mainis frankfur-
tis landis umaRlesi sasamarTlos 1974 wlis 21 ianvris ganCineba saqmis Se-
Cerebisa da konstituciuri wardginebis Sesaxeb. 

sarezolucio nawili:
qiravnobis samarTlis gaumjobesebisa da qiris fasis matebis SezRudvis, 

aseve sainJinro da arqiteqturuli samuSaoebis mowesrigebis Sesaxeb germa-
niis 1971 wlis 4 noembris kanonis (germaniis federaluri sakanonmdeblo mac-
ne I, gv. 1745) me-6 muxlis pirveli punqtis pirveli winadadeba da me-2 muxli 
Seesabameba germaniis ZiriTad kanons.

aRniSnuli norma Semdegi Sinaarsisaa:

muxli 6
sacxovrebeli farTis miznobriobis Secvlis akrZalva

muxli pirveli

(1) im TemebSi, sadac gansakuTrebuli safrTxe emuqreba mosaxleobis sa-
cxovrebeli farTiT uzrunvelyofas saTanado pirobebiT, landis mTavrobe-
bi uflebamosilni arian, gamoscen gankarguleba imis Sesaxeb, rom sacxovre-
beli farTi sxva pirebs sxva miznebisaTvis gadaeceT mxolod landis mTavro-
bis Sesabamisi samsaxuris specialuri nebarTvis safuZvelze. sacxovrebeli 
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farTis miznis Secvla saxezea maSinac, rodesac igi mudmivad gamoiyeneba sxva 
pirTa droebiTi ganTavsebisaTvis, gansakuTrebiT ki _ oTaxis komerciuli 
gaqiravebis an saZinebeli adgilebis mosawyobad. nebarTva saWiro ar aris, 
rodesac saubaria sacxovrebeli farTis damxmare farTad, magaliTad, saaba-
zanod, gadakeTebaze...

qiravnobis samarTlis gaumjobesebisa da qiris fasis matebis SezRudvis, 
aseve sainJinro da arqiteqturuli samuSaoebis mowesrigebis Sesaxeb ger-
maniis kanonis me-6 muxlis pirveli punqtis pirveli winadadeba Seesabameba 
samarTlebrivi saxelmwifos principidan gamomdinare (ix: BVerfGE 6, 32 [43]) 
princips administraciis kanonierebis Sesaxeb.

rodesac federaluri kanonmdebeli ... iTvaliswinebs represiul akrZal-
vas am akrZalvisagan ganTavisuflebis daTqmiT, amiT igi yuradRebas amax-
vilebs im garemoebze, rom calkeul SemTxvevaSi SesaZloa, warmoiSvas kon-
fliqti saqmidan gamomdinare gamarTlebul akrZalvasa da Tanazomierebisa 
da gadaWarbebis akrZalvis principebs Soris. aRniSnuli principebi, gamom-
dinareobs ra samarTlebrivi saxelmwifos principidan, savaldebulod dgas 
yovelgvari saxelmwifo moqmedebis wesebze maRla (ix: BVerfGE 23, 127 [133]; 
BVerfGE 35, 382 [400]). qiravnobis samarTlis gaumjobesebisa da qiris fasis 
matebis SezRudvis, aseve sainJinro da arqiteqturuli samuSaoebis mowes-
rigebis Sesaxeb kanonis me-6 muxli ar iTxovs yoveli sacxovrebeli binisa 
Tu farTis daniSnulebis yovel mizezgareSe dacvas, aramed administracias 
aniWebs SesaZleblobas, nebarTvis meSveobiT, calkeul SemTxvevaSi gamoiye-
nos da gaiTvaliswinos Tanazomierebis principi. 

qiravnobis samarTlis gaumjobesebisa da qiris fasis matebis SezRudvis, 
aseve sainJinro da arqiteqturuli samuSaoebis mowesrigebis Sesaxeb germa-
niis kanonis me-6 muxlis pirveli punqtis pirveli winadadeba ar ewinaaRmde-
geba germaniis ZiriTadi kanonis me-14 muxls. 

germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winada-
deba avalebs kanonmdebels, daadginos sakuTrebis Sinaarsi da farglebi, 
amasTan, moaxdinos im socialuri modelis realizeba, romlis normatiuli 
elementebic gamomdinareobs, erTi mxriv, germaniis ZiriTadi kanonis me-
14 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswinebuli kerZo 
sakuTrebis aRiarebidan da, meore mxriv, germaniis ZiriTadi kanonis me-
14 muxlis me-2 punqtis savaldebulo Sinaarsidan (BVerfGE 37, 132 [149]). 
sakuTrebis konstituciur-samarTlebrivi cneba, zogadad, moicavs saku-
Trebis sagnis Tavisufali gankargvis uflebas (BVerfGE 26, 215 [222]). sa-
cxovrebeli farTis daniSnulebis Secvlis represiuli akrZalva, romelic 
iTvaliswinebs am akrZalvisagan ganTavisuflebis daTqmas, zRudavs zemoT 
aRniSnuli Tavisufali gankargvis uflebas. Tumca, amgvari akrZalvis ka-
nonis ZaliT miRebis uflebamosileba, rogorsac iTvaliswinebs qiravno-
bis samarTlis gaumjobesebisa da qiris fasis matebis SezRudvis, aseve 
sainJinro da arqiteqturuli samuSaoebis mowesrigebis Sesaxeb germaniis 
kanonis me-6 muxlis pirveli punqtis pirveli winadadeba, mocemulia ger-
maniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebiT 
gaTvaliswinebuli davalebiT.

kerZo sakuTrebis gamoyenebis sayovelTao keTildReobaze morgeba 
(germaniis ZiriTadi kanonis me-14 muxlis me-2 punqti) miznad isaxavs im 
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moqalaqeTa moTxovnebisa da interesebis gaTvaliswinebasac, romlebic da-
mokidebulni arian sakuTrebis amgvari sagnebis gamoyenebaze (BVerfGE 37, 
132 [40]). aRniSnuli damokidebuleba warmoSobs socialur konteqstsa da 
sakuTrebis am sagnebis gansakuTrebul socialur funqcias. mosaxleobis 
didi nawili, gansakuTrebiT qalaqebSi, ver axerxebs sakuTari saxsrebiT 
sakuTari sacxovreblis Seqmnas da amitom mTlianad damokidebulni arian 
gasaqiravebel binebsa da maT arsebobaze.

mosaxleobis sayovelTao da sakmarisi uzrunvelyofa sacxovrebeli 
farTiTa da saTanado pirobebiT uSualod emsaxureba calkeuli adamia-
nisa Tu ojaxebisaTvis ukiduresad aucilebeli sacxovreblis Seqmnas. Tu 
amgvari uzrunvelyofa gansakuTrebuli safrTxis winaSea, rogorc amas 
qiravnobis samarTlis gaumjobesebisa da qiris fasis matebis SezRudvis, 
aseve sainJinro da arqiteqturuli samuSaoebis mowesrigebis Sesaxeb kano-
nis me-6 muxlis pirveli punqtis pirveli winadadeba gankargulebis gamo-
cemisaTvis iTvaliswinebs, es, Sesabamisad, mravali adamianisaTvis niSnavs 
arasakmarisi sacxovrebeli farTis qonas. is socialuri mimarTeba, rac 
sacxovrebels TavisTavad gaaCnia, am SemTxvevaSi arsebiTad Zlierdeba. 
aseT situaciaSi, germaniis ZiriTadi kanonis me-14 muxlis pirveli pun-
qtis me-2 winadadebis gagebiT, saqmis arsidan gamomdinare, swori da sazo-
gado keTildReobaze orientirebuli RonisZiebaa sacxovrebeli farTis 
daniSnulebis SenarCuneba misi miznobriobis Secvlis zogadi akrZalviT. 
Tumca, aRniSnulis winapirobaa mesakuTris kanonieri interesebis saTana-
dod dacva. mesakuTre iRebs damatebiT Semosavals xelSekrulebiT gaTva-
liswinebuli qiris, damatebiTi xarjebis an urTierTSeTanxmebuli qiris 
odenobiT (ix: BVerfGE 37, 132 [14]), amas garda, mas aqvs SesaZlebloba, 
gansakuTrebul SemTxvevebSi miiRos gansakuTrebuli nebarTva. aRniSnuli-
dan gamomdinare, faqtobrivad uqmdeba mxolod gankargvaze uflebamosili 
piris SesaZlebloba, dauyovnebliv da maqsimalurad gamoiyenos Tavisi sa-
kuTrebis momgebianad gasxvisebis nebismieri Sansi. Tumca, aRniSnuli Se-
saZlebloba, sacxovrebeli farTis deficitis pirobebSi, konstituciur-
samarTlebrivad ar aris daculi.

E – 14, 263

1. germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebiT 
gaTvaliswinebuli uflebamosilebis ganxorcielebisas, romelic mdgoma-
reobs sakuTrebis Sinaarsisa da SezRudvebis gansazRvraSi, kanonmdebelma 
kerZo sakuTrebis sasargeblod unda gaiTvaliswinos is Rirebulebebic, 
romlebic safuZvlad udevs germaniis ZiriTad kanons. man aseve unda gaiTva-
liswinos sxva konstituciuri normebi, gansakuTrebiT ki _ Tanasworobis 
principi, pirovnebis Tavisufali ganviTarebis ZiriTadi ufleba da samarT-
lebrivi da socialuri saxelmwifos principebi. 

2. saaqcio kanonis normebi, maTi ambivalenturi xasiaTidan gamomdinare, ger-
maniis ZiriTad kanons ar ewinaaRmdegeba mxolod imitom, rom ar gamori-
cxavs ekonomikuri Zalauflebis borotad gamoyenebis SesaZleblobas im 
SemTxvevebSi, rodesac mocemulia misi Tavidan acilebis efeqturi saSua-
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lebebi. aseTi saSualebebi mocemulia partniorTa xmebis umravlesobiT 
sawarmos gardaqmnis dros, vinaidan imis gamo, rom igi akmayofilebs for-
malur winapirobebs, ar aris gaTavisuflebuli borotad gamoyenebisaTvis 
gasaCivrebis SesaZleblobisagan.

pirveli senatis 1962 wlis gadawyvetileba
- 1 BvL 16/60 -

sarezolucio nawili:

korporaciebis gardaqmnisa da samTo samarTlis profkavSiris Sesaxeb 1956 
wlis 12 noembris kanonis (federaluri sakanonmdeblo macne I, gv. 844) me-15 
muxli, romelic dasaSvebad miiCnevs saaqcio sazogadoebis qonebis gadacemas 
iseTi saaqcio sazogadoebisaTvis, romelic flobs sawesdebo kapitalis sam 
meoTxedze mets17, Seesabameba germaniis ZiriTad kanons.

saqmis ganmxilvelma sasamarTlom partniorTa xmebis umravlesobiT sawar-
mos gardaqmna miiCnia germaniis ZiriTadi kanonis me-14 muxlis pirvel pun-
qtTan Seusabamod, vinaidan gauqmda umcires aqciaTa mflobeli aqcioneris 
zogadad xelSeuxebeli saaqcio ufleba.

aqcia aqcioners, garda sazogadoebaSi monawileobis uflebisa, aseve aniWe-
bs qonebriv-samarTlebriv moTxovnebs mogebaSi monawileobasa da rig SemTx-
vevebSi _ axali emisiis aqciebze. aqedan gamomdinare, is aris korporaciuli 
samarTliT gansazRvruli sakuTreba.

rogorc qonebrivi ufleba (ix: BVerfGE 4, 7 [26]), is sargeblobs germaniis 
ZiriTadi kanonis me-14 muxliT gaTvaliswinebuli dacviT. 

saqmis ganmxilveli sasamarTlo marTebulad uaryofs im faqts, rom kor-
poraciebis gardaqmnisa da samTo samarTlis profkavSiris Sesaxeb kanonis 
me-15 muxli TviTon warmoadgens CamorTmevas germaniis ZiriTadi kanonis me-
14 muxlis me-3 punqtis gagebiT, an _ konfiskaciis nebarTvas. qonebis kon-
fiskacia yovelTvis unda momdinareobdes saxelmwifosagan an saxelmwifos 
iZulebiTi meqanizmebiTa da uflebebiT aRWurvili sawarmosagan. rodesac ka-
nonmdebeli saerTo krebas zogadad aniWebs uflebas, rom partniorTa xmebis 
umravlesobiT gadawyvitos sawarmos gardaqmnis sakiTxi, amiT igi iTvaliswi-
nebs ara konfiskaciis, aramed _ aqcionerTa Soris kerZo-samarTlebrivi ur-
TierTobebis gadawyobis uflebamosilebas.

saregistracio sasamarTlos gadawyvetilebac partniorTa xmebis umra-
vlesobiT sawarmos gardaqmnis registraciis Sesaxeb ar warmoadgens saxel-
mwifos mier aqciaTa umciresobis mflobelTa sakuTrebis xelyofas. re-
gistracia ar aris uflebis damamkvidrebeli aqti, igi imis dasturia, rom 
registracias xels ar uSlis aranairi samarTlebrivi dabrkoleba.

saerTo krebisaTvis gardaqmnis uflebamosilebis miniWebac ar warmoad-
gens Á kanoniT gaTvaliswinebul konfiskacias~, vinaidan korporaciebis gar-

17 efeqti: danarCeni erTi meoTxedis mflobeli aRar monawileobs gardaqmnil saaqcio sazoga-
doebaSi, rac imas niSnavs, rom gardaqmnis Sedegad igi gaZevebul iqna sawarmodan, Tumca _ 
Sesabamisi kompensaciis sanacvlod.
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daqmnisa da samTo samarTlis profkavSiris Sesaxeb kanoni uSualod ar zRu-
davs arsebul uflebebs, aramed gardaqmnis SemTxvevebSi igi zogadad erT-
maneTisagan mijnavs umravlesobasa da umciresobas saaqcio sazogadoebaSi; 
amgvari norma TavisTavad ar warmoadgens konfiskacias.

Sesabamisad, korporaciebis gardaqmnisa da samTo samarTlis profkavSiris 
Sesaxeb kanonis me-15 muxlis konstituciurobis Semowmebis masStabs saku-
Trebis kuTxiT warmoadgens germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqti.

sakuTreba, iseve rogorc Tavisufleba, aris elementaruli ZiriTadi 
ufleba; misi aRiareba warmoadgens germaniis ZiriTadi kanonis erT-erT 
gansakuTrebuli mniSvnelobis mqone Rirebulebas socialuri saxelmwifo-
saTvis. sakuTreba yvelaze mniSvnelovani samarTlebrivi institutia kerZo 
qonebrivi sferoebis gasamijnad. Sesabamisad, igi saWiroebs gansakuTre-
buli struqturis Camoyalibebas samarTlebrivi sistemis farglebSi. aqe-
dan gamomdinare, germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis 
me-2 winadadeba kanonmdebels aniWebs uflebamosilebas, gansazRvros saku-
Trebis Sinaarsi da SezRudvebi. kanonmdeblis aRniSnuli uflebamosileba, 
germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebis 
formulirebis mixedviT, ar aris SezRuduli. Tumca, TavisTavad cxadia, 
rom nebismieri kanonis normebi ama Tu im cnebis Sinaarssa da SezRudveb-
Tan dakavSirebiT kerZo sakuTrebis sasargeblod unda iTvaliswinebdes im 
Rirebulebebs, romlebic safuZvlad udevs germaniis ZiriTad kanons (ix: 
BVerfGE 1, 264 [276]; 4, 219 [240]) da aseve unda Seesabamebodes konstituciis 
sxva normebs, gansakuTrebiT _ Tanasworobis princips, pirovnebis Tavisu-
fali ganviTarebis ZiriTad uflebasa da samarTlebrivi saxelmwifosa da 
socialuri saxelmwifos principebs. 

aqciis saxiT gansaxierebuli sakorporacio-samarTlebrivi sakuTrebis 
arsi ar aris aucileblad daculi umravlesobis gadawyvetilebebisagan...

saaqcio sazogadoebis partniorTa xmebis umravlesobiT sawarmos garda-
qmnis ZiriTadi da umTavresi SemTxvevebia gardaqmna koncernis farglebSi, 
rodesac ufro Zlieri saaqcio sazogadoeba iyenebs partniorTa xmebis umra-
vlesobiT sawarmos gardaqmnis instruments, raTa umciresobaTa gamoricx-
vasTan erTad mTlianad gadaibaros sawarmo. 

koncernis ekonomikur-socialuri Sefasebebi ormxrivia. ekonomikuri da 
finansuri gavlenis erTobasa da Tanxvedras, erTi mxriv, Tavisi safrTxec 
mohyveba, xolo, meore mxriv, iqmneba racionalizebisa da produqciis gaia-
febis SesaZlebloba, rac sasurveli da mwvave saerTaSoriso konkurenciis 
gaTvaliswinebiTac ki aucilebeli da gardauvali movlenaa. moqmedi ekono-
mikuri da sagadasaxado samarTali aRiarebs koncernebs, Tumca, detalurad 
ar awesrigebs mis samarTlebriv mimarTebebs...

zogadad, koncernebis daSveba gulisxmobs maTi samewarmeo Tavisuflebis 
aRiarebas, rac jer kidev ar niSnavs imas, rom korporaciis farglebSi ka-
nonmdebelma aqciaTa umciresobis mflobelebis wilobriv da Tanasworobis 
uflebasTan mimarTebiT SeiZleba aRniSnul samewarmeo Tavisuflebas mia-
niWos upiratesoba. aqedan gamomdinare, saubaria imaze, SeiZleba Tu ara ka-
nonma upiratesoba mianiWos Á koncernis interesebs~ da daayenos calkeuli 
sazogadoebis interesebze maRla...
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mocemul SemTxvevaSi ... ar dgindeba aRniSnuli kanonis normis arakons-
tituciuroba. kanonmdebelma SesaZloa, sayovelTao keTildReobis mniSvne-
lovani safuZvlebidan da mosazrebebidan gamomdinare daayena aqciebis um-
ciresobaTa mfobelebis sakuTrebis dacva umravlesobis interesebis ukan, 
rac mdgomareobs koncernis farglebSi samewarmeo iniciativis Tavisufal 
ganviTarebasa da realizebaSi. aRniSnuli gadawyvetileba eyrdnoba germaniis 
ZiriTadi kanonis me-2 muxlis pirveli punqtiTa da me-14 muxlis pirveli 
punqtiT gaTvaliswinebul ZiriTadi uflebebis mniSvnelobaTa urTierTSe-
fardebas koncernze damokidebuli sazogadoebis farglebSi...

kanonmdeblis amgvari Sefasebis dasaSvebobis winapirobaa sazogadoebidan ga-
riyuli umciresobis kanonieri interesebis dacva. aq, erTi mxriv, igulisxme-
ba is, rom arsebobs ekonomikuri Zalauflebis borotad gamoyenebisagan Tavis 
dasacavi efeqturi samarTlebrivi saSualebebi; meore mxriv ki, winaswar unda 
iqnes gaTvaliswinebuli, rom umciresobas ekonomikurad srulad aunazRaurdes 
Tavisi samarTlebrivi poziciis dakargva. aRniSnuli winapirobebi ki dakmayofi-
lebulia partniorTa xmebis umravlesobiT sawarmos gardaqmnis SemTxvevebSi.

E – 21, 73

1. kanonmdeblis uflebamosilebis farglebTan dakavSirebiT, romelic moica-
vs sakuTrebis Sinaarsisa da SezRudvebis gansazRvras (germaniis ZiriTadi 
kanonis me-14 muxlis pirveli punqtis me-2 winadadeba).

2. miwis nakveTTan dakavSirebuli brunvebis Sesaxeb kanonis me-9 muxlis pirve-
li punqtis Áa ~ qvepunqti Seesabameba germaniis ZiriTad kanons.

3. aRniSnuli normis safuZvelze nebarTvis gacemaze ar unda iTqvas uari mxo-
lod im safuZvliT, rom SemZenisaTvis samarTlebrivi garigeba warmoadgens 
investicias.

pirveli senatis 1967 wlis 12 ianvris ganCineba
- 1 BvR 169/63 - 

mosarCelem, profesiiT advokatma, profesorma da sawarmos konsul-
tantma, 290 000 markad SeiZina 34 heqtari satyeo nakveTi. Sesabamisad, 
uflebamosilma soflis meurneobis administraciulma organom, miwis 
nakveTTan dakavSirebuli brunvebis Sesaxeb 1961 wlis 28 ivlisis (germa-
niis federaluri sakanonmdeblo macne I, gv. 1091) kanonze dayrdnobiT, 
uari ganacxada nebarTvis gacemaze im safuZvliT, rom SemZeni arc metyevea 
da arc fermeri. administraciulma organom aRniSna, rom gamyidvels kano-
niT gaTvaliswinebuli savaldebulo nebarTvis gareSe SeeZlo tyis miyidva 
nordrain-vestfalenis landis saxelmwifo satyeo administraciisaTvis. 

miwis nakveTTan dakavSirebuli brunvebis Sesaxeb kanonis me-9 muxlis 
pirveli punqtis Á a~ qvepunqtis mixedviT, nebarTva ar gaicema im SemTxve-
vebSi, rodesac gasxviseba iwvevs miwis arajansaR ganawilebas. Tavisi mate-
rialuri Sinaarsis mixedviT, aRniSnuli norma Seicavs soflisa da satyeo 
meurneobis miwebis gasxvisebisa da SeZenis uflebebis kanoniT gaTvaliswi-
nebul SezRudvas. Sesabamisad, saqme exeba sakuTrebis cnebisa da samarT-
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lebrivi institutis ganmsazRvrel normas. aqedan gamomdinare, aRniSnuli 
norma moiazreba germaniis ZiriTadi kanonis me-14 muxlis dacvis sferoSi 
da misi konstituciurobis sazomic ZiriTadi kanonis me-14 muxlia. 

germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winada-
debis moTxovniT, sakuTrebis Sinaarsi da SezRudvebi unda gansazRvros 
kanonmdebelma. aseTi kanoni formalurad da materialurad unda Seesaba-
mebodes konstitucias (BVerfGE 14, 263 [278]). 

mosarCelis pretenziebi miwis nakveTTan dakavSirebuli brunvebis 
Sesaxeb kanonis me-9 muxlis pirveli punqtis Á a~ qvepunqtis formalur 
gaformebasTan dakavSirebiT usafuZvloa, vinaidan igi ar aris miuRe-
beli konstituciur-samarTlebrivi kuTxiT (BVerfGE 3, 225 [243]; 13, 153 
[161]). ar aris arsebiTi im sakiTxze msjeloba da gadawyveta, Tu ramdenad 
SesaZlebeli iqneboda miwis nakveTTan dakavSirebuli brunvebis Sesaxeb 
kanonis me-9 muxlis pirveli punqtis Á a~ qvepunqtiT gaTvaliswinebuli 
SemTxvevebis dayofa ramdenime, specialur faqtobriv elementad. is, Tu 
ra gzas airCevs kanonmdebeli normis Semadgeneli faqtobrivi elementis 
gansazRvrisas anu dasjerdeba erT cnebas, romelic dafaravs sxvadasx-
va SesaZlo SemTxvevaTa wres, Tu cal-calke, viwrod formulirebuli 
faqtobrivi elementebiT moawesrigebs Sesabamis sakiTxs, mis mixedule-
bazea damokidebuli. federaluri sakonstitucio sasamarTlos amocanaa 
Seamowmos, Tu ramdenad daicva da gaiTvaliswina kanonmdebelma misTvis 
konstituciiT gansazRvruli farglebi, rac mocemul SemTxvevaSi dade-
biTad Sefasda.

ganusazRvreli samarTlebrivi cnebebis zogadi dasaSveboba kanonmde-
bels ar aTavisuflebs valdebulebisagan, romlis mixedviTac, norma unda 
Camoayalibos ise, rom igi Seesabamebodes normis sicxadisa da sasamarT-
los mier misi gansjadobis (Justiziabilität)18 principebs. misi winapirobebi 
da Sinaarsi ise unda iyos formulirebuli, rom pirebi, romlebsac igi 
exeba, Caswvdnen samarTlebriv mdgomareobas da SeZlon TavianTi qmedebis 
Sesabamisi gansazRvra. amas garda, administraciis kanonierebis principi 
moiTxovs, rom kanonmdebelma TviTon ganaxorcielos sakuTrebis cnebis 
Semadgeneli, calkeuli arsebiTi uflebamosilebisa da valdebulebis Si-
naarsobrivi normireba, gansakuTrebiT iseT SemTxvevebSi, rodesac aseTi 
norma imavdroulad warmoadgens administraciuli organos mier nebarT-
vis gacemis proceduris materialur safuZvelsa da Sesabamisad _ misi 
kanonierebis sazoms. kanonmdebels ara aqvs ufleba, administraciis mi-
xedulebas miandos aRniSnuli sakiTxis mowesrigeba. aqedan gamomdinare, 
miwis nakveTTan dakavSirebuli brunvebis momwesrigebeli da ganmsazRvre-
li samarTlis sferoSi gasxvisebasa da SeZenasTan dakavSirebuli SezRud-
vebi Tu dabrkolebebi unda gamomdinareobdes kanonidan; dauSvebelia, rom 
isini gansazRvros administraciam an TviTon sasamarTloebma, TavianTi 
Sexedulebebis Sesabamisad. winamdebare SemTxvevaSi miwis nakveTTan daka-
vSirebuli brunvebis Sesaxeb kanonis me-9 muxlis pirveli punqtis Á a~ qve-
punqti jer kidev akmayofilebs aRniSnul moTxovnebs.

18 Justiziabilität – germanuli samarTlis mixedviT, norma imdenad naTlad unda gansazRvravdes 
Tavisi mowesrigebis sferos, rom SesaZlebeli iyos sasamarTlos mier misi gamoyeneba. 
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mosarCeles unda daveTanxmoT imaSi, rom normiT gaTvaliswinebuli 
naklebad dazustebuli mcnebis _ Á miwis arajansaRi ganawilebis~ gamoyeneba 
garkveuli mimarTebiT eWvs badebs. magram kanonis mizani, misi normebisa da 
kanonis me-9 muxlis me-2 punqtiT gaTvaliswinebuli ganmartebis Sinaarso-
brivi urTierTmimarTeba iZleva normebis miznisa da Sinaarsis zusti Secno-
bisa da gagebis SesaZleblobas da qmnis iseT obieqtur kriteriumebs, romle-
bic gamoricxavs administraciuli organoebisa da sasamarTloebis mier raime 
gaurkveveli cnebis TviTnebur gamoyenebas...

miwis nakveTTan dakavSirebuli brunvebis Sesaxeb kanonis me-9 muxlis pir-
veli punqtis Á a~ qvepunqti, misi swori ganmartebis SemTxvevaSi, Tavisi mate-
rialuri SinaarsiTac Seesabameba konstitucias.

germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadade-
biT kanonmdeblisaTvis gaTvaliswinebuli davaleba, sakuTrebis Sinaarsisa 
da SezRudvebis gansazRvrasTan dakavSirebiT, ar moqmedebs SeuzRudavad. 
igi unda iTvaliswinebdes da Seesabamebodes germaniis ZiriTadi kanonis me-14 
muxlis pirveli punqtis pirveli winadadebiT gaTvaliswinebul sakuTrebis 
garantiis ZiriTad arss da aseve _ konstituciis sxva normebs (BVerfGE 14, 
263 [278]; 18, 121 [132]).

germaniis ZiriTadi kanoni, mosarCelis mosazrebisagan gansxvavebiT, ar 
iTvaliswinebs imas, rom sameurneo nakveTebTan dakavSirebuli brunva ise-
Tive Tavisufalia, rogorc sxva Á kapitalis~ SemTxvevebSi. is garemoeba, rom 
miwa Seucvlelia da amasTan, ar eqvemdebareba gamravlebas, krZalavs, rom 
igi srulad iqnes mindobili Tavisufali Zalebis gauTvaliswinebel TamaS-
sa da calkeul pirTa mixedulebebs; samarTliani samarTlebrivi da sazoga-
doebrivi sistema miwasTan mimarTebiT moiTxovs sazogadoebrivi interesebis 
metad gaTvaliswinebasa da gamoxatvas, vidre _ sxva qonebrivi sikeTeebis 
SemTxvevaSi. arc saxalxo-sameurneo mosazrebebidan da arc misi socialu-
ri mniSvnelobidan gamomdinare, ar SeiZleba miwa avtomaturad gauTanabrdes 
sxva qonebriv sikeTeebsa da Rirebulebebs; samarTlebriv brunvaSi ki igi ver 
iqneba miCneuli da miRebuli rogorc moZravi saqoneli. Sesabamisad, germa-
niis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebidan ar 
gamomdinareobs kanonmdeblis valdebuleba, yvela likviduri qonebrivi sike-
Te dauqvemdebaros erTsa da imave samarTlebriv principebs. aseve ar aris 
marTebuli, rom xdeba fuladi kapitalis diskriminacia sasoflo da satyeo 
meurneobis miwebSi investirebuli kapitalis mimarT.

germaniis ZiriTadi kanoni kanonmdebels sakuTrebis Sinaarsisa da far-
glebis gansazRvrisaTvis aniWebs sakmaod farTo asparezs. aRniSnulis mi-
xedviT, sakuTreba warmoSobs ara marto valdebulebebs, aramed imasac, rom 
Á misi gamoyeneba unda emsaxurebodes sayovlTao keTildReobas~. is, rom aR-
niSnuli formulirebisas sakonstitucio kanonmdebeli, upirveles yovlisa, 
miwis gamoyenebas gulisxmobs, erTmniSvnelovnad gamomdinareobs saparlamen-
to sabWos Sesabamisi masalebidan (ParlRat, 8. Sitzung des Grundsatzausschusses, 
Sten.Prot. S. 62). sakuTrebis socialurad gamarTlebuli gamoyenebis mcneba 
ar aris mxolod konkretuli mesakuTrisaTvis gankuTvnili davaleba. pirvel 
rigSi, es aris instruqcia kanonmdeblisaTvis, raTa man sakuTrebis mcnebis 
Sinaarsis gansazRvrisas gaiTvaliswinos sayovelTao keTildReoba. es ki aris 
sakuTrebis iseTi sistemis uaryofa, sadac calkeuli adamianis individualu-
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ri interesi privilegiuria sazogadoebis interesebTan mimarTebiT. swored 
RirebulebaTa am sistemis farglebSi moqmedebs miwis nakveTTan dakavSirebu-
li brunvebis Sesaxeb kanonis me-9 muxlis pirveli punqtis pirveli qvepunqti, 
rodesac igi krZalavs miwis iseTi formiT gasxvisebas, roca miwis arajansaRi 
ganawileba xdeba zemoT moyvanili ganmartebebis SecnobiT...

miuxedavad imisa, rom miwis nakveTTan dakavSirebuli brunvebis Sesaxeb 
kanonis me-9 muxlis pirveli punqtis pirveli qvepunqti, yovelive aRniSnu-
lidan gamomdinare, imavdroulad aris konstituciasTan Sesabamisi normac, 
misi gamoyeneba uzenaesi federaluri sasamarTlos mier winamdebare gasaCi-
vrebul ganCinebaSi mainc ver gamarTldeba. 

uzenaesi federaluri sasamarTlo Tavisi praqtikis farglebSi marTebu-
lad emyareba imas, rom miwis nakveTTan dakavSirebuli brunvebis Sesaxeb ka-
nonis me-9 muxlis pirveli punqtis pirveli qvepunqti viwrod unda ganimar-
tos. aq gadamwyvetia, arsebobs Tu ara moTxovna sxva sawarmoebSi sasoflo da 
satyeo meurneobis miwebTan dakavSirebiT da dasaSvebad miiCnevs miwis iseTi 
pirebis mier Sesyidvas, romlebic arc fermerebi arian da arc metyeveebi, 
maSin, rodesac fermerebi da metyeveebi ar arian dainteresebuli am nakveTis 
SesyidviT. Tumca, uzenaesi federaluri sasamarTlo iseT SemTxvevebSi aRar 
eyrdnoba normis aseT SezRudul ganmartebas, rodesac nakveTis Sesyidva 
warmoadgens mxolod Á kapitalis dabandebas~. miwis SeZenis aseTi SemTxvevebi 
sasamarTlosaTvis aris miwis arajansaRi ganawilebis magaliTi, Á miuxedavad 
imisa, rom calkeul SemTxvevaSi SesaZlebelia, gasxvisebuli nakveTi gamoye-
nebul iqnes agraruli struqturis gasaumjobeseblad~. zemoT aRniSnuli ka-
noni marTlac am Sinaarsis rom iyos, maSin igi ar iqneboda germaniis ZiriTadi 
kanonis me-14 muxlis pirveli punqtis me-2 winadadebis Sesabamisi.

kanoniT gaTvaliswinebuli sakuTrebasTan dakavSirebuli valdebulebebi 
gamarTlebuli unda iyos mowesrigebuli sakiTxiT da gamomdinareobdes ki-
dec misgan; aRniSnuli valdebuleba ar SeiZleba scdebodes im dacvis meqa-
nizms, romelsac emsaxureba TviTOes norma. aRniSnuli zRvari dairRveoda 
im SemTxvevaSi, rom miwis gasxviseba akrZaluliyo mxolod im mizeziT, rom 
nakveTis SeZena myidvelisaTvis iqneboda kapitalis dabandeba. uzenaesi fe-
deraluri sasamarTlo mcdarad miiCnevs gadamwyvet sakiTxad miwis SemZenis 
motivacias da ara im sakiTxs, rac marTlac unda iyos arsebiTi, kerZod, 
saubaria imaze, Tu ra gavlenas moaxdens da ra Sedegebs gamoiwvevs agraruli 
struqturisaTvis samarTlebrivi garigeba. SemZenis perspeqtiva da misi mo-
tivacia ar aris sakuTrebasTan dakavSirebuli valdebulebis gamamarTlebe-
li aspeqti. dacvis meqanizmi, romelsac emsaxureba miwis nakveTis brunvebTan 
dakavSirebuli samarTali, ar iTvaliswinebs msgavs SezRudvebs. 

E – 46, 325

sakuTrebis garantiis mniSvnelobis Sesaxeb iZulebiTi aRsrulebis normebis 
gamoyenebisas iseT SemTxv0evebSi, rodesac maqsimaluri SemoTavazebuli fasi 
bevrad dabalia nakveTis Rirebulebaze
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pirveli senatis 1977 wlis 7 dekembris ganCineba
- 1 BvR 734/77 - 

konstituciuri sarCeli mimarTulia imis winaaRmdeg, rom gaSenebuli 
nakveTi iZulebiTi aRsrulebis farglebSi ise miekuTvna maqsimaluri fasis 
SemTavazebel pirs, rom SeTavazebuli Tanxa (10.500,- marka) bevrad naklebi 
iyo nakveTis Rirebulebaze (95.000,-) da auqcionze nivTis SemZenis mier sa-
kuTrebis uflebis SeZenis Sesaxeb ganCinebis kanonier ZalaSi Sesvlamde ar 
Semowmebula, iyo Tu ara mocemuli da gaTvaliswinebuli aRsrulebis winapi-
robebi da moTxovnebi.

winamdebare SemTxvevaSi zemoT aRniSnuli warmoeba arRvevs germaniis Ziri-
Tadi kanonis me-14 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswi-
nebul mosarCelis ZiriTad uflebas, romlis damcavi meqanizmi aseve moicavs 
samarTalwarmoebis warmarTvas samarTlebrivi saxelmwifos principebiT. 

....... sakuTrebis garantiis gansakuTrebuli mniSvneloba socialur samarT-
lebriv saxelmwifoSi:

aRniSnuli gulisxmobs mesakuTris xelSi sakuTrebis konkretuli arsis ga-
rantias (ix: BVerfGE 24, 367 [400]; 38, 175 [181]). konstituciur-samarTlebrivad 
misi funqciaa, calkeul pirs SeunarCunos ZiriTadi ufleba _ subieqtis Tavi-
sufali sivrce qonebriv-samarTlebriv sferoSi da amiT SesaZlebloba misces 
pirovnuli ganviTarebisa da cxovrebiseuli pasuxismgeblobis gamovlenisaT-
vis (ix: BVerfGE 31, 229 [239]). aRniSnuli garantiis funqcia gavlenas axdens ara 
mxolod materialur _ qonebrivi samarTlis Camoyalibebaze, aramed aseve _ 
Sesabamis saproceso samarTalzec. uSualod germaniis ZiriTadi kanonis me-14 
muxlidan gamomdinareobs valdebuleba, romlis mixedviTac, miTiTebuli Ziri-
Tadi uflebis darRvevisa Tu xelyofis SemTxvevebSi pirisaTvis uzrunvelyo-
fili unda iyos samarTlebrivi dacva (ix: BVerfGE 24, 367 [401]; 35, 348 [361]; 27, 
132 [141, 148]). yovelive es moicavs aseve Á samarTliani samarTalwarmoebis~ mo-
Txovnis uflebasac, rac federaluri sakonstitucio sasamarTlos praqtikis 
mixedviT, miekuTvneba samarTlebrivi saxelmwifos umTavres gamovlinebebs (ix: 
BVerfGE 24, 367 [400]; ix: BVerfGE 38, 105 [111]; 40, 95 [99]; 46, 202). aRniSnuli mo-
qmedebs iZulebiTi aRsrulebis warmoebis farglebSic, rodesac saxelmwifo, 
kreditoris interesebidan gamomdinare, masStaburad zRudavs movalis kons-
tituciiT dacul sakuTrebis uflebas. amgvari SezRudva, Tumca, gamarTlebu-
lia, ramdenadac igi emsaxureba kreditoris dasabuTebuli moTxovnebis dak-
mayofilebas, magram imavdroulad aucilebelia movalis interesebis dacvac, 
rac gulisxmobs movalis SesaZleblobas, moiTxovos samarTlebrivi dacva iseT 
SemTxvevebSi da iseTi RonisZiebebis winaaRmdeg, romlebic mimarTulia misi 
sakuTrebis Seusabamod dabal fasad gayidvisaken.

winamdebare SemTxvevebisaTvis zemoT aRniSnulidan gamomdinareobs sa-
proceso normebis konstituciuri gamoyenebis principi, romlis mixedviTac, 
sakuTrebis uflebis SeZenasTan dakavSirebuli gadawyvetileba unda miRebu-
liyo ara auqcionze, aramed _ ufro mogvianebiT, raTa mosarCeles SesaZle-
bloba hqonoda, esargebla aRsrulebisagan Tavis dacvis gaTvaliswinebuli 
saSualebebiT. 
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E – 52, 1

1. germaniis ZiriTadi kanonis me-14 muxlis me-3 punqtiT gaTvaliswinebuli 
qonebis CamorTmevis im normebisagan gamijvnasTan dakavSirebiT, romlebic 
germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebis 
mixedviT, gansazRvraven sakuTrebis Sinaarssa da SezRudvebs.

2. normebis konstituciur-samarTlebrivi Sefasebisas, germaniis ZiriTadi ka-
nonis me-14 muxlis pirveli punqtis me-2 winadadebis mixedviT, aseve gaTva-
liswinebuli unda iqnes ekonomikuri da sazogadoebrivi pirobebisa da viTa-
rebis cvlilebebi.

3. sabaRe miwis nakveTis kerZo meijareebisaTvis xelSekrulebis moSlis ufle-
bamosilebis gamoricxva sabaRe miwis nakveTis samarTlis moqmedi debulebe-
bis farglebSi (vadiani xelSekrulebebis gaformebis akrZalva, fasis saval-
debulooba) ar Seesabameba germaniis ZiriTad kanons.

4. sabaRe miwis nakveTis samarTliT gaTvaliswinebuli daTqma sabaRe miwis 
nakveTebze gaformebuli ijaris xelSekrulebebis moSlisaTvis administra-
ciuli organos mier nebarTvis gacemasTan dakavSirebiT ar Seesabameba ger-
maniis ZiriTadi kanoniT damkvidrebul samarTlebrivi saxelmwifos moTxo-
vnebsa da winapirobebs.

pirveli senatis 1979 wlis 12 ivnisis ganCineba
- 1 BvL 19/76 - 

gansaxilvelia sakiTxi: ramdenad konstituciuria is garemoeba, rom mcire 
sabaRe nakveTebze gaformebuli ijaris xelSekrulebebis moSla kerZo meija-
reebs SeuZliaT mxolod sagangebod SezRuduli winapirobebis SemTxvevaSi.

saqmis warmoebas win uswrebs samarTlebrivi dava mcire sabaRe nakveTze 
gaformebuli ijaris xelSekrulebis moSlasTan dakavSirebiT administra-
ciuli organos mier nebarTvis gacemis Taobaze.

saapelacio instanciiT saqmis ganxilvisas bavariis umaRlesma administra-
ciulma sasamarTlom droebiT SeaCera saqmis warmoeba da federalur sakons-
titucio sasamarTlos mimarTa wardginebiT: Seesabameba Tu ara mcire sabaRe 
nakveTebTan dakavSirebuli 1969 wlis 28 ivnisis samarTlebrivi debulebis (ger-
maniis federaluri sakanonmdeblo macne I, gv. 1013) cvlilebaTa kanonis me-2 
muxli, xelSekrulebis moSlis dacvis debulebis pirveli muxli da 1944 wlis 15 
dekembris redaqciis normebi mcire sabaRe nakveTebTan dakavSirebiT (regionuli 
sakanonmdeblo macne I, gv. 347) germaniis ZiriTadi kanonis me-14 muxls.

mcire sabaRe nakveTebTan dakavSirebuli sakiTxebis momwesrigebeli 
samarTlebrivi sistema srulad ar Seesabameba germaniis ZiriTad kanons. 

I
zogadi samarTlis normebis mixedviT, unda daveyrdnoT Semdeg samarTle-

briv viTarebas:
mcire sabaRe-sameurneo daniSnulebis miwebze ijaris xelSekrulebis ga-

formebisas unda gamoiyenebodes germaniis samoqalaqo kodeqsis normebi. 
aRniSnul normebs ewinaaRmdegeba 1944 wlis xelSekrulebis moSlis dacvis 

debulebiTa da 1969 wlis mcire sabaRe nakveTebTan dakavSirebuli samarTlebri-
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vi debulebis cvlilebaTa kanoniT gaTvaliswinebuli, Tavisufali urTierTSe-
Tanxmebis safuZvelze gaformebuli ijaris xelSekrulebis moSla. aRniSnuli 
debulebebi Seicaven erTmaneTTan dakavSirebul, iZulebiTi samarTlebrivi 
normebis zogadad moqmed sistemas. Sinaarsobrivad isini awesrigeben meijarisa 
da moijaris ufleba-movaleobebs xelSekrulebis moSlis SemTxvevebSi. 

debulebaTa aRniSnuli sistema ganpirobebulia Semdegi principebiT: 
ijaris xelSekrulebebi, ZiriTadad, ar eqvemdebareba moSlas (xelSekrule-
bis moSlis dacvis debulebis pirveli muxlis pirveli winadadeba); moSla 
SesaZlebelia mxolod konkretulad gaweril da gansazRvrul SemTxvevebSi 
(xelSekrulebis moSlis dacvis debulebis pirveli muxlis me-2 punqti, mci-
re sabaRe nakveTebTan dakavSirebuli samarTlebrivi debulebis cvlileba-
Ta kanonis me-2 muxlis pirveli punqti); xelSekrulebis moSlis SemTxvevaSi 
meijare valdebulia, moijares gadauxados kompensacia da saWiroebisamebr 
uzrunvelyos sxva miwis nakveTiT (xelSekrulebis moSlis dacvis debulebis 
me-3 muxli, mcire sabaRe nakveTebTan dakavSirebuli samarTlebrivi debu-
lebis cvlilebaTa kanonis me-3 muxli). vadiani xelSekrulebebi iTvleba 
ganusazRvreli vadiT gaformebulad (xelSekrulebis moSlis dacvis de-
bulebis pirveli muxlis pirveli punqtis me-2 winadadeba), xolo misi moS-
lisaTvis saWiroa administraciuli organos Tanxmoba (mcire sabaRe nakve-
TebTan dakavSirebuli samarTlebrivi debulebis cvlilebaTa kanonis me-2 
muxlis me-2 punqti)...

II
mcire sabaRe-sameurneo miwebis samarTliT gaTvaliswinebuli xelSekru-

lebis moSlasTan dakavSirebuli normebis konstituciur-samarTlebrivi Se-
fasebisas landis umaRlesi administraciuli sasamarTlo gamomdinareobs Se-
mdegi mosazrebebidan: xelSekrulebis moSlis SesaZleblobis faqtobrivi ga-
moricxva, saijaro qirasa da nebarTvasTan dakavSirebul daTqmasTan erTad, 
imdenad masStaburad zRudavs mesakuTris konstituciurad dacul samarT-
lebriv pozicias, rom sakuTrebis uflebis ZiriTadi arsisagan faqtobrivad 
aRaraferi rCeba. sasamarTlos mosazrebiT, normas praqtikulad sakuTrebis 
CamorTmevamde mihyavs saqme. uflebis SezRudvis intensiurobidan gamomdina-
re, zemoT aRniSnuli norma veRar CaiTvleba Sinaarsisa da SezRudvebis ganm-
sazRvrelad germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 
winadadebis gagebiT, igi miCneul unda iqnes konfiskaciad, rac arakonstitu-
ciuria imitom, rom ar iTvaliswinebs germaniis ZiriTadi kanoniT dadgenil 
moTxovnas kompensaciasTan dakavSirebiT.

sasamarTlos zemoT aRniSnul mosazrebas ver gaviziarebT.
1. konfiskacia, germaniis ZiriTadi kanonis me-14 muxlis me-3 punqtis 

gagebiT, warmoadgens saxelmwifos mier calkeuli moqalaqis sakuTrebis sa-
kiTxebSi Carevas. misi miznebidan gamomdinare, es Careva mimarTulia germa-
niis ZiriTadi kanonis me-14 muxlis pirveli punqtis pirveli winadadebiT 
daculi da uzrunvelyofili, konkretuli subieqturi samarTlebrivi po-
ziciebis sruli an nawilobrivi CamorTmevisaken (BVerfGE 38, 175 [180]; 45, 
297 [326]).

winamdebare SemTxvevaSi mcire sabaRe-sameurneo nakveTebze gaformebu-
li xelSekrulebebis moSlis SezRudva ar warmoadgens sakuTrebis kanoniT 
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gaTvaliswinebul CamorTmevas administraciuli aqtis safuZvelze. aseve ga-
moiricxeba kanonis ZaliT sakuTrebis CamorTmevis faqtic: kanonis ZaliT 
sakuTrebis CamorTmeva saxezea, rodesac kanoni, uSualod ZalaSi SesvliTa 
da yovelgvari aRmasrulebeli aqtis gareSe, TviTon arTmevs an zRudavs 
im individualur uflebebs, romlebic, aRniSnuli kanonis amoqmedebamde 
moqmedi samarTlis normebis mixedviT, miekuTvneboda pirTa gansazRvrul 
jgufs an jgufebs (BVerfGE 45, 297 [325]).

aRniSnulisagan gansxvavebiT, germaniis ZiriTadi kanonis me-14 muxlis 
pirveli punqtis me-2 winadadeba Á Sinaarsis gansazRvraSi~ gulisxmobs ka-
nonmdeblis mier uflebebisa da valdebulebebis zogad da abstraqtul 
gansazRvrebas im samarTlebrivi sikeTeebis mimarT, romlebic konsti-
tuciis gagebiT miCneulia sakuTrebad. aRniSnuli axdens iseTi obieqtur-
samarTlebrivi wesebis normirebas, romlebic kanonis amoqmedebiT samo-
mavlod gansazRvravs sakuTrebis uflebis Á Sinaarss~. amgvari normebis 
konstituciur-samarTlebrivi TvalsazrisiT dadebiTad SefasebisaTvis 
ar aris sakmarisi is garemoeba, rom isini gaTvaliswinebulia formaluri 
kanoniT; aRniSnulTan dakavSirebiT gadamwyvetia is, rom kanoni materia-
luri kuTxiTac unda Seesabamodes germaniis ZiriTad kanons (BVerfGE 21, 
73 [79]; 24, 367 [389]; 23, 112 [118]; 37, 132 [140]; 42, 263 [305]). im SemTxveva-
Si, Tu moxdeba konstituciidan gamomdinare farglebis gadaWarbeba, ma-
Sin zemoT aRniSnuli kanoniT gaTvaliswinebuli norma kargavs Zalas da 
igi ar warmoadgens germaniis ZiriTadi kanonis me-14 muxlis me-3 punqtiT 
gaTvaliswinebul konfiskacias. normebi germaniis ZiriTadi kanonis me-14 
muxlis pirveli da me-2 punqtebis gagebiT da konfiskacia imave muxlis 
me-3 punqtis gagebiT mxolod maSin aris ZalaSi, rodesac isini Seesabameba 
konstituciis Sesabamis normebs. konstituciis sawinaaRmdego Sinaarsis 
norma SeuZlebelia gadakeTdes konfiskaciad da konstituciis darRveva 
Á ganikurnos~ kanoniT gauTvaliswinebeli kompensaciis gziT.

2. rodesac aRniSnulis mixedviT, konstitucia erTmaneTisagan erTmniS-
vnelovnad mijnavs sakuTrebis Sinaarsisa da SezRudvebis ganmsazRvrel 
normebs kanoniT gaTvaliswinebuli konfiskaciisagan, es ar gamoricxavs 
imis SesaZleblobas, rom germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqtis me-2 winadadebis mixedviT, momavalSi miRebuli normebis safuZvel-
ze, moxdes im uflebaTa CamorTmeva an SezRudva, romlebic gamomdinareob-
da aRniSnuli normebis amoqmedebamde moqmedi kanonidan (ix: BVerfGE 25, 112 
[121]). axali obieqtur-samarTlebrivi normebis safuZvelze individualur 
samarTlebriv poziciebSi amgvari Careva SesaZloa moicavdes konfiskacia-
sac, romelic dasaSvebi iqneba im SemTxvevaSi, Tu mocemuli da gaTvaliswi-
nebulia germaniis ZiriTadi kanonis me-14 muxlis me-3 punqtiT gaTvaliswi-
nebuli winapirobebi (ix: BVerfGE 31, 275 [284, 292]; 45, 297 [330]).

winamdebare saqmeSi ar aris aseTi viTareba...
germaniis ZiriTadi kanonidan gamomdinare, gansaxilvelia mxolod saki-

Txi: akmayofilebs Tu ara 1944 wlis xelSekrulebis moSlis dacvis debu-
leba da 1969 wlis cvlilebaTa kanoni im moTxovnebs, romlebsac ZiriTadi 
kanoni avrcelebs me-14 muxlis pirveli punqtis me-2 winadadebiT gaTva-
liswinebul normebze. 
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III
1. germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadade-

biT gaTvaliswinebuli davalebis _ sakuTrebis cnebis Sinaarsisa da SezRud-
vebis gansazRvris _ Sesrulebisas kanonmdebeli dgas Semdegi amocanis winaSe: 
man unda moaxerxos iseTi socialuri modelis realizeba, romlis normatiu-
li elementebic, erTi mxriv, gamomdinareobs germaniis ZiriTadi kanonis me-14 
muxlis pirveli punqtis me-2 winadadebiT aRiarebuli kerZo sakuTrebidan da, 
meore mxriv _ imave muxlis me-2 punqtiT gaTvaliswinebuli socialuri prin-
cipidan. sakuTrebis gamoyeneba imavdroulad unda emsaxurebodes sayovelTao 
keTildReobasac (BVerfGE 37, 132 [140]; 38, 348 [370]). 

kanonmdebelma germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis 
me-2 winadadebiT gaTvaliswinebuli normebis SemuSavebisas Tanabrad unda 
gaiTvaliswinos konstituciur-samarTlebrivad garantirebuli samarTle-
brivi poziciisa da sakuTrebis uflebis realizebis socialurad samarTliani 
sistemis urTierTmimarTebis orive elementi, romlebsac moicavs germaniis 
ZiriTadi kanoni; man unda moaxerxos dainteresebul pirTa kanonieri intere-
sebis samarTliani gaTanabreba da dabalanseba. romelime mxaris upiratesoba 
an calmxrivi diskriminacia ar Seesabameba konstituciur-samarTlebriv war-
modgenebs socialur aspeqtTan mWidrod dakavSirebuli kerZo sakuTrebis 
Sesaxeb (BVerfGE 37, 132 [140]). aseT midgomas aseve Seesabameba Tanazomierebis 
konstituciur-samarTlebrivi principi. sayovelTao keTildReoba aris ara 
marto safuZveli, aramed imavdroulad _ mesakuTris uflebebis SezRudve-
bis zRvari. imisaTvis, rom aseTi SezRudvebi misaRebi iyos konstituciuri 
TvalsazrisiT, maTi mowesrigebis sferodan gamomdinare, SezRudvebi unda 
iyos aucilebeli, xolo formulireba ki - saTanado da Sesabamisi. SezRudve-
bi da mesakuTris uflebamosileba ar SeiZleba scdebodes im damcavi meqaniz-
mis zRvars, romelsac emsaxureba Sesabamisi norma (ix: BVerfGE 21, 150 [155]; 
25, 112 [117]; 37, 132 [141]).

zemoT aRniSnuli ar niSnavs imas, rom calkeul masStabs yovelTvis da 
yvelanairi mimarTebiT unda hqondes erTnairi datvirTva. normebi, romle-
bic moqmedebs saomar da sagangebo situaciebSi, SesaZlebelia, saxecvlil 
ekonomikur da sazogadoebriv pirobebSi konstituciur-samarTlebrivadac 
sxvagvarad Sefasdes. Tumca, konstituciur-samarTlebrivi uzrunvelyofa 
yovel SemTxvevaSi moiTxovs sakuTrebis arsis SenarCunebas (BVerfGE 42, 263 
[295]) da germaniis ZiriTadi kanonis me-3 muxlis pirveli punqtiT gaTva-
liswinebuli Tanasworobis principis dacvas (BVerfGE 34, 139 [146]; 37, 132 
[143]; 42, 263 [305]).

zemoT aRniSnul principebs ar Seesabameba mocemul SemTxvevaSi gansaxil-
veli normebi. winamdebare normis elementebis kombinacia iwvevs kerZo meija-
ris gadaWarbebul, sakuTrebis konstituciur-samarTlebrivi garantiisaTvis 
Seusabamo datvirTvas. amas garda, nebarTvis gacemis daTqma ewinaaRmdegeba 
samarTlebrivi saxelmwifos moTxovnebs.

2. germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis pirveli wi-
nadadebiT uzrunvelyofili sakuTreba, misi samarTlebrivi Sinaarsis mixed-
viT, xasiaTdeba sakuTrebis nivTze mesakuTris mier kerZo gamoyenebis ufle-
biTa da zogadi, ZiriTadi gankargvis uflebamosilebiT. sakuTrebis sagani 
mesakuTrisaTvis gamosadegi unda iyos misi kerZo iniciativis safuZvlad da 
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sakuTari pasuxismgeblobis sferoSi Semaval kerZo interesebTan mimarTebiT 
(BVerfGE 50, 290).

ZiriTadi kanoniT garantirebuli amgvari samarTlebrivi pozicia Selaxu-
lia imiT, rom ijaris xelSekrulebis moSla, zogadad, ar aris dasaSvebi anu 
akrZalva moqmedebs rogorc principi. kanoniT gaTvaliswinebuli samarTle-
brivi viTarebis ganxilvisas gacxadda, rom Sesabamisi normebiT gaTvaliswi-
nebuli gamonaklisis momwesrigebeli da ganmsazRvreli normis Semadgeneli 
faqtobrivi elementebi imdenad viwrod aris Camoyalibebuli, rom mcire 
sabaRe-sameurneo daniSnulebis nakveTis kerZo meijares faqtobrivad aRar 
rCeba Sansi, odesme Tavisuflad gankargos Tavisi sakuTreba. mxolod im Se-
mTxvevaSi, rodesac ekonomikur arsebobas safrTxe emuqreba, SesaZlebelia 
xelSekrulebis moSla, rac, Tavis mxriv, isev eqvemdebareba arsebiT SezRu-
dvebs da dakavSirebulia kompensaciis gadaxdis valdebulebasTan. amiT Ta-
visufali gadawyvetilebis safuZvelze gaformebuli ijaris xelSekruleba 
sargeblobs misi arsebobis SeuzRudavi dacviT maSinac ki, rodesac igi da-
debulia garkveuli vadiT. meijares im SemTxvevaSic ar SeuZlia xelSekru-
lebis moSla, rodesac igi moijares samagierod sxva nakveTs da kompensacias 
sTavazobs. 

ZiriTadi kanoniTa da uflebiT garantirebuli zogadi gankargvis ufle-
bamosileba moicavs mesakuTris Tavisuflebas, gaasxvisos Tavisi sakuTreba. 
sakuTrebis sferosTan dakavSirebuli moqmedebis Tavisuflebis es elementa-
ruli Semadgeneli nawili, romlis SezRudvac SesaZlebelia mxolod sakmaod 
garTulebuli winapirobebis SemTxvevaSi (BVerfGE 26, 215 [222]), aseve arsebi-
Tad aris Selaxuli zemoT aRniSnuli kanonis normebiT...

kanoni, Tumca, pirdapir ar krZalavs gasxvisebas, magram misi normebis 
safuZvelze es SesaZlebloba, ekonomikuri efeqturobis TvalsazrisiT, ara-
realizebadia. amgvari SezRudva ki erTmniSvnelovnad exeba ZiriTadi kano-
niT dacul sakuTrebis arss. konstituciur-samarTlebrivi Sefasebisas gada-
mwyveti ar aris is, rom kanoni pirdapir iTvaliswinebs gasxvisebis akrZalvas, 
Tu es calkeuli normebis aucilebeli praqtikuli Sedegia. 

meijaris konstituciurad garantirebuli samarTlebrivi pozicia izRu-
deba imiT, rom man xelSekrulebis moSlamde Sesabamisi administraciuli or-
ganosagan unda miiRos nebarTva, romlis farglebSic ganixileba, xom ar exeba 
xelSekrulebis moSla sazogadoebriv interesebs

3. normebis aRniSnuli sistema mxolod maSin iqneboda misaRebi, rodesac 
igi gamarTlebulia germaniis ZiriTadi kanonis me-14 muxlis me-2 punqtidan 
gamomdinare safuZvlebiT da amasTan, aseve Seesabameba Tanazomierebis prin-
cips. amgvari safuZvlebi winamdebare SemTxvevaSi ar aris mocemuli.

a) sayovelTao keTildReobis sawyisebze kerZo sakuTrebis gamoyenebis 
konstituciur-samarTlebrivi postulati moicavs im TanamoqalaqeTa intere-
sebisa da moTxovnilebebis gaTvaliswinebas, romlebic damokidebulni arian 
sakuTrebis sagnis gamoyenebasa da moxmarebaze. konstituciiT inicirebuli 
da kanonmdeblis mier realurad gasaTvaliswinebeli mesakuTris SezRudvis 
masStabi da moculoba damokidebulia imaze, Tu ra moculobiT aris dakavSi-
rebuli sakuTrebis obieqti socialur konteqstTan da socialur funqcias-
Tan. rac ufro metad aris calkeuli piri damokidebuli ucxo sakuTrebis 
gamoyenebaze, miT ufro farToa kanonmdeblis moqmedebis areali; es areali 
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viwrovdeba, rodesac aRniSnuli SemTxveva an saerTod, an ki mxolod mcire 
doziTa da moculobiT gvxvdeba (BVerfGE 42, 263 [294]). maSasadame, germaniis 
ZiriTadi kanonis me-14 muxlis me-2 punqti ar amarTlebs da ar iTvaliswinebs 
kerZo-samarTlebrivi uflebamosilebis gadaWarbebul SezRudvebs, romle-
bic ar gamomdinareobs socialuri saWiroebidan (BVerfGE 37, 132 [141]). 

germaniis federalurma sakonstitucio sasamarTlom Tavis erT-erT ga-
dawyvetilebaSi (BVerfGE 21, 37 [82]) ganmarta: Á im garemoebidan gamomdinare, 
rom miwa ar eqvemdebareba gamravlebas da Seucvlelia, akrZalulia misi gamo-
yenebis srulad mindoba da daTmoba Tavisufali Zalebis ganusazRvreli Ta-
maSisa da calkeuli piris mixedulebisaTvis. samarTliani samarTlebrivi da 
sazogadoebrivi sistema moiTxovs miwis mimarT sazogado interesebis metad 
gaTvaliswinebasa da gamoxatvas, vidre sxva qonebrivi sikeTeebis SemTxveva-
Si.~ miwa, romelic gamoiyeneba mcire sabaRe-sameurneo daniSnulebiT, aseve 
arsebiTi socialuri funqciis matarebelia zemoT aRniSnuli sasamarTlo 
praqtikis gagebiT...

Tu mcire sabaRe-sameurneo nakveTi, kanonmdeblis Tavdapirveli Canafi-
qriT, warmoadgenda mxolod bostans an xexilis baRs, saidanac piri mo-
savlis saxiT iRebda sabaRe-sameurneo produqcias, dRes es, pirvel rigSi, 
moiazreba sacxovrebel nakveTad. aqve yuradsaRebia is faqtoric, rom mci-
re sabaRe-sameurneo nakveTTan dakavSirebuli sargebeli da misi moxmareba 
warmoadgens sazogadoebrivi dainteresebis sagans. masobrivi industria-
lizaciis pirobebSi, roca mravali adamiani datvirTulia calmxrivad da 
erTferovnad, mcire sabaRe-sameurneo nakveTs, datvirTvis dabalansebisa 
da gantvirTvis mizniT SesaZloa, hqondes didi socialuri mniSvneloba xa-
lxis gajansaRebis TvalsazrisiT da xeli Seuwyos cxovrebiseuli pirobebis 
gaumjobesebas. magram rogorc struqturuli cvlilebebi gviCvenebs, Tum-
ca, mcire sabaRe-sameurneo miwis floba mebaReebisaTvis metad Rirebulia, 
magram aRar aqvs egzistencialuri daniSnuleba. xelSekrulebis moSlis 
samarTlis konstituciur-samarTlebrivi legitimaciisas socialuri fun-
qciis amgvari cvlileba ar SeiZleba gauTvaliswinebeli darCes. marTalia, 
SesaZloa calkeuli moijaris daintereseba, flobdes mcire sabaRe-sameur-
neo nakveTs, iyos didi da dasabuTebuli, magram ar SeiZleba igi iseTive 
damokidebuli iyos ucxo sakuTrebiT sargeblobaze, rogorc es miCneulia 
biniT sargeblobis SemTxvevaSi, vinaidan bina adamianuri yofa-cxovrebisa 
da piradi cxovrebis SesaZleblobis aucilebeli winapirobaa. miuxedavad 
imisa, rom bina damqiraveblisaTvis bevrad mniSvnelovania, vidre _ mcire 
sabaRe-sameurneo miwis nakveTi moijarisaTvis, moqmedi samarTali mebaRes 
aniWebs ukeTes da ufro Zlier samarTlebriv pozicias, rac ar Seesabameba 
orive mxaris kanonieri interesebis samarTliani gaTanabrebisa da dabalan-
sebis princips. amJamad moqmedi sistema calmxrivad icavs moijaris ucilo-
blad gasaTvaliswinebel interesebs mcire sabaRe-sameurneo miwis nakveTis 
SenarCunebasTan dakavSirebiT, meijaris interesebisa da moTxovnilebebis 
saTanado gaTvaliswinebis gareSe. amasTan, aRniSnuli sistema uSvebs imas, 
rom SeizRudos konstituciiT garantirebuli sakuTrebis arsi im SemTx-
vevaSic ki, rodesac mesakuTrem moijares, Tavisuflad gayidvadi fasiani 
qaRaldebis safuZvelze, dauTmo nakveTi, romelzec TviTonac aris damoki-
debuli. moijaris kanonieri interesebis dacva ar moiTxovs amgvar SezRud-
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vebs. moijaris samarTlebrivi poziciis calmxrivi simZlavre ar Seesabameba 
Tanazomierebis konstituciur-samarTlebriv princips...

g) zemoT aRniSnulis garda, aseve gasaTvaliswinebelia is garemoebac, rom 
xelSekrulebis moSlis damcavi normebis moqmedebas arsebiTad aZlierebs 
normebi ijaris fasTan dakavSirebiT...

maSin, rodesac baRi, ZiriTadad, gansazRvrulia Tavisufali drois ga-
satareblad da dasasveneblad, Znelad gasamarTlebelia is garemoeba, rom 
meijarem mebaRes, magaliTad, 300m²-is farTis nakveTi mudmivi gamoyenebisaT-
vis gadasces TveSi 2,5 markis fasad. aseve, saSualoze maRali Semosavlebis 
mqone moijareebic sargebloben ijaris fasis savaldebuloobiTa da xelSe-
krulebis moSlis damcavi normebiT. im SemTxvevaSi, Tu moijare Tavisufali 
drois gatarebis sxva saSualebebsac gamoiyenebs, maSin igi valdebulia, ga-
daixados Sesabamisi sabazro fasi. yovelive aRniSnulidan gamomdinare, sul 
mcire, sakiTxavi mainc aris, Seesabameba Tu ara ijaris fasis savaldebulooba 
germaniis ZiriTadi kanonis me-3 muxlis pirveli punqtiT gaTvaliswinebul 
Tanasworobis princips; Tumca, am sakiTxs mocemul SemTxvevaSi metad aRar 
CavuRrmavdebiT.

d) zemoT aRniSnuli ganmartebebidan gamomdinare, mcire sabaRe-sameur-
neo nakveTebis momwesrigebeli samarTlis normaTa sistema, misi amJamindeli 
formiT, sadac, erTi mxriv, ar aris daSvebuli xelSekrulebis xangrZlivobis 
SezRudva garkveuli vadiT, xolo, meore mxriv, metad viwrod aris gansazR-
vruli xelSekrulebis moSlis SesaZleblobebi da imavdroulad iTvaliswi-
nebs uCveulod dabal ijaris fass, scdeba germaniis ZiriTadi kanonis me-14 
muxlis pirveli punqtis me-2 winadadebis gagebasa da moTxovnebs, sakuTrebis 
cnebis Sinaarsis gansazRvra-CamoyalibebasTan dakavSirebiT. is, Tu rogor 
aRmofxvris kanonmdebeli aseT konstituciur-samarTlebriv eWvebs, misi ga-
dasawyvetia. aRniSnuli aseve moicavs winamdebare ganmartebebSi ganuxilvel 
gadawyvetilebas imis Sesaxeb, Tu ra SemTxvevebSi unda iqnes gaTvaliswine-
buli uvado xelSekrulebebis farglebSi xelSekrulebis moSlis erT-erT 
safuZvlad, pirad saWiroebasa da gamoyenebasTan erTad, aseve mesakuTris 
interesebi nakveTis sxvagvar gamoyenebasTan dakavSirebiT.

4. xelSekrulebis moSlis dacvis debulebis pirveli muxlis me-3 pun-
qtisa da mcire sabaRe nakveTebTan dakavSirebuli samarTlebrivi debule-
bis cvlilebaTa kanonis me-2 muxlis me-2 punqtis mixedviT, xelSekrulebis 
moSlisaTvis savaldebuloa administraciuli organos nebarTva. aRniSnu-
li wesebi xelSekrulebis moSlis uflebas damatebiT zRudavs kidev imiT, 
rom xelSekrulebis moSlas, SesaZlebelia, im SemTxvevaSic SeeSalos xeli 
administraciuli organos gadawyvetilebiT, rodesac mocemulia moSlis 
safuZveli...

oficialuri dasabuTebis mixedviT, nebarTvis daTqmis mizania, admi-
nistraciulma organom konkretul SemTxvevaSi Seamowmos, aqvs Tu ara 
adgili Sexebas Á sajaro interesebTan~, rodesac saubaria xelSekrulebis 
moSlaze.

nebarTvis daTqma ewinaaRmdegeba germaniis ZiriTad kanons. adminis-
traciis kanonierebisa da xelisuflebis dayofis principebis mixedviT, 
kanonis Sesruleba aRmasrulebeli xelisuflebis amocanaa. kanonmde-
blisaTvis ki aqedan gamomdinareobs saxelmwifo zomebis gasatareblad 
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gankuTvnili samarTlebrivi sferos gamijvnis saWiroeba. kanoni unda ax-
dendes administraciis saqmianobis Sinaarsobriv normirebas da ar Sei-
Zleba Semoifarglos zogadi principebis gaTvaliswinebiTa da danergviT 
(BVerfGE 21, 73 [79]). aRniSnulis garda, samarTlebrivi saxelmwifos prin-
cipi moiTxovs, rom ZiriTad uflebebTan dakavSirebuli mniSvnelovani 
normebi, maTi winapirobebisa da Sinaarsis TvalsazrisiT, imdenad mkafiod 
da naTlad unda iyos Camoyalibebuli, rom dainteresebuli pirisaTvis 
naTeli da gasagebi iyos samarTlebrivi viTareba, raTa man SeZlos saku-
Tari qmedebis Sesabamisad morgeba Tu gaTvaliswineba BVerfGE 21, 73 [79]. 
Tu kanonmdebeli saWirod miiCnevs, rom ZiriTadi uflebiT gaTvaliswi-
nebuli uflebamosilebis ganxorcielebas win unda uswrebdes nebarTvis 
gacemis sakiTxis ganxilvis procedura, maSin am proceduris momwesrige-
beli normebidanve unda gamomdinareobdes is, Tu ra winapirobebis arse-
bobisas gaicema nebarTva da ra SemTxvevaSi SeiZleba mis gacemaze uaris 
Tqma (ix: BVerfGE 20, 150 [157]; 21, 73 [79]). imave moTxovnebs iTvaliswinebs 
aseve germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtic. sasamarTlo 
kontroli mxolod im SemTxvevaSia SesaZlebeli, rodesac sasamarTloebs 
xelT aqvT iseTi samarTlebrivi masStabebi, romlebic eqvemdebareba aR-
srulebas da romelTa mixedviTac sasamarTloebma unda miiRon TavianTi 
gadawyvetilebebi. aRniSnuli principebis Tanaxmad, nebarTvis daTqma ewi-
naaRmdegeba konstitucias, vinaidan TviTon kanonidan ar gamomdinareobs, 
Tu ra sajaro interesebiT aris gamarTlebuli nebarTvis gacemaze uaris 
Tqmis SemTxvevebi. 

E – 58, 300

1. a) konfiskaciis RonisZiebis marTlzomierebasTan dakavSirebuli davisas 
uflebamosili administraciuli sasamarTlo valdebulia, aRniSnuli Ro-
nisZiebebis marTlzomiereba Seamowmos sruli moculobiT. es moicavs imis 
dadgenas, iTvaliswinebs Tu ara kanoni, romlis safuZvelzec xorcieldeba 
zemoT aRniSnuli RonisZieba, normebs gasacemi kompensaciis formasa da mo-
culobasTan dakavSirebiT.

b) konfiskaciis anazRaurebis odenobasTan dakavSirebuli davis SemTxvevaSi 
saerTo sasamarTloebs evalebaT Seamowmon, gaica Tu ara konkretul viTare-
baSi pirze (arsebuli) kanonis normebiT gaTvaliswinebuli kompensacia (ix: 
BVerfGE 46, 268 [285]).

2. im SemTxvevaSi, Tu piri mis winaaRmdeg ganxorcielebul RonisZiebas aRi-
qvams konfiskaciad, mas mxolod maSin SeuZlia kompensaciis sasarCelo gziT 
moTxovna, rodesac arsebobs Sesabamisi kanonismieri moTxovnis safuZveli. 
Tu aseTi safuZveli mocemuli ar aris, maSin pirma unda mimarTos Sesabamis 
gansjad sasamarTlos amgvari xelyofis aqtis gauqmebis moTxovniT.

3. nakveTis mesakuTris samarTlebrivi poziciis gansazRvrisas, germaniis Ziri-
Tadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebis mixedviT, samoqa-
laqo kodeqsisa da sajaro-samarTlebrivi kanonis normebs aqvT Tanabari Zala.

4. germaniis ZiriTad kanons Seesabameba is garemoeba, rom wylis mimoqcevis 
reJimis mowesrigebis Sesaxeb kanoni, funqcionaluri wyalgadamuSavebis 
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da gansakuTrebiT ki _ sazogado wyalmomaragebis uzrunvelyofis mizniT, 
miwisqveSa wylebis sakiTxis mowesrigebas iTvaliswinebs miwis nakveTis 
sakuTrebisagan gamijnuli sajaro-samarTlebrivi gamoyenebis sistemis 
farglebSi.

pirveli senatis 1981 wlis 15 ivlisis ganCineba
- 1 BvL 77/78 - 

sarezolucio nawili:

wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis 1a muxlis me-3 pun-
qtis Á a~ qvepunqti, me-2 muxlis pirveli punqti, me-3 muxlis pirveli punqtis 
Á v~ qvepunqti da me-6 muxli Seesabameba germaniis ZiriTad kanons. 

igive vrceldeba me-17 muxlze imdenad, ramdenadac aRniSnuli norma ar 
warmoSobs moTxovnis uflebas me-8 muxliT gaTvaliswinebuli Tanxmobis ga-
cemasTan dakavSirebiT, rodesac wylis moxmareba wylis mimoqcevis reJimis 
mowesrigebis Sesaxeb kanonis amoqmedebisas moqmedi landis samarTlis mixed-
viT ganxorcielda miwis nakveTze arsebuli sakuTrebis uflebis safuZvelze.

safuZvlebi:
a

mocemul SemTxvevaSi saubaria sakiTxze: Seesabameba Tu ara konstitucias 
is garemoeba, rom nakveTis mesakuTreoba ar warmoSobs am miwaSi gamavali 
gruntis wylebiT sargeblobis uflebas da es ufleba damokidebulia admi-
nistraciuli organos Tanxmobaze.

gruntis wylebis gamoyenebis winapirobebi gamomdinareobs wylis mimoqce-
vis reJimis mowesrigebis Sesaxeb kanonis 1a muxlis me-3 punqtis Á a~ qvepunqti-
dan, me-2 muxlis pirveli punqtidan da me-3 muxlis pirveli punqtis Á e~ da 
Á v~ qvepunqtebidan, aseve _ imave punqtis Á b~ qvepunqtidan da me-6 muxlidan. 
aRniSnuli normebi Semdegi Sinaarsisaa:

muxli 1a

(1) _ (2)
(3) miwis sakuTreba ar moicavs: 
1. iseTi wylebiT sargeblobis uflebas, romelTa moxmarebisTvisac am ka-

noniT an landis kanonmdeblobiT gaTvaliswinebulia nebarTva an Tanxmoba,
2. miwiszeda wyalsacavis mowyobis uflebas.

muxli 2
nebarTvisa da Tanxmobis savaldebulooba

(1) wylebis moxmarebisaTvis aucilebelia administraciuli organos ne-
barTva (me-7 muxli) an Tanxmoba (me-8 muxli), Tu am kanoniT an am kanonis far-
glebSi gamocemuli miwiT sargeblobis Sesaxeb normebiT sxva raime ar aris 
gaTvaliswinebuli.

(2) ...
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muxli 3
sargebloba

(1) am kanonis miznebisaTvis sargeblobad miiCneva:
1. – me-4a muxli...
5. gruntis wylebSi nivTierebaTa Sereva.
6. gruntis wylebis amoReba.
(2) sargeblobad aseve miiCneva:
1. gruntis wylebis dagroveba, misi donis daweva da mimarTulebis Secvla 

Sesabamisi danadgarebis meSveobiT.
2. RonisZiebebi, romelTa Sedegadac mosalodnelia wylis fizikuri, qi-

miuri an biologiuri Semadgenlobis mudmivi an arsebiTi saziano cvlileba.
(3) zomebi, romlebic gatarebulia miwiszeda wyalsacavis mosawyobad, ar 

warmoadgens sargeblobas.

muxli 6
nebarTvis an Tanxmobis gacemaze uari

nebarTva da Tanxmoba ar gaicema im SemTxvevaSi, Tu Sesabamisi sargeblo-
bisas, sayovelTao keTildReobisaTvis, gansakuTrebiT ki sazogado wyalmo-
maragebisaTvis mosalodnelia safrTxe, romlis aRmofxvra da kompensacia 
SeuZlebelia damatebiTi gadasaxadebis an sajaro samarTlis korporaciis 
RonisZiebebis (me-4 muxlis me-2 punqti) safuZvelze.

muxli 7
nebarTva

(1) nebarTva pirs aniWebs gasaCivrebas daqvemdebarebul uflebamosilebas, 
gansazRvruli mizniT, saxeobisa da masStabis mixedviT, aseve gansazRvruli 
formiT _ wylebiT sargeblobasTan dakavSirebiT; SesaZlebelia nebarTvis 
moqmedebisaTvis vadis gaTvaliswineba. 

(2) ...

muxli 8
Tanxmoba

(1) Tanxmoba pirs aniWebs uflebas saxeobisa da masStabis mixedviT gansa-
zRvruli formiT wylebiT sargeblobasTan dakavSirebiT...

(2) - (4)...
(5) Tanxmoba gaicema garkveuli vadiT, romelic gansakuTrebul SemTxveve-

bSi SesaZloa, aRematebodes ocdaaT wels.
(6) ...

II
1. sasamarTlo warmoebis mosarCele miunsteris CrdiloeT mxareSi eweva 

xreSis mopoveba-gadamuSavebas. nakveTi, romelzec ganTavsebulia Sesabami-
si danadgari, misi sakuTrebaa. 1936 wlidan sawarmo axorcielebs silisa da 
xreSis amoRebasa da damuSavebas or mosazRvre mcire nakveTze, romlebic 
mosarCelem am mizniT ijariT aiRo sxva fermerisagan. amasTan, aRniSnuli 
samuSaoebi siRrmeze gruntis wylebamde aRwevs.
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nakveTi, romelzec mimdinareobs mopovebis samuSaoebi, ganTavsebulia q. 
raines mier aRmarTuli wylis saqaCi qvesadguris dacvis zonaSi _ Á III A~. wyal-
damcavi zona ganisazRvra 1973 wlis 24 oqtombris dadgenilebiT, mas Semdeg, 
rac aRniSnuli nakveTi 1968 wlis 6 Tebervals daeqvemdebara droebiT dacvas.

1965 wlis TebervalSi mosarCelem moiTxova, wylis mimoqcevis reJimis 
mowesrigebis Sesaxeb kanonis Sesabamisad, misTvis nebarTvis gacema xreSis 
mopovebis gasagrZeleblad. 1973 wlis oqtomberSi administraciulma orga-
nom mas uari uTxra nebarTvis gacemaze da Tavisi gadawyvetileba daasabuTa 
imiT, rom samuSao teritoria mxolod 120 metriT iyo daSorebuli wylis 
saqaCi sadguris Widan. aqedan gamomdinare, SesaZlebeli iyo, rom samuSaoebis 
warmoebisas warmoqmnil dabinZurebas SeeRwia Wis danadgarebSi da safrTxe 
Seeqmna sazogado wyalmomaragebisaTvis. mosarCelis administraciuli saCi-
vari aRniSnuli gadawyvetilebis winaaRmdeg warumatebeli aRmoCnda. zemoT 
miTiTebuli nebarTvis gacemis Taobaze man sarCeli ar aRZra.

aseve uari eTqva mosarCeles Sesabamisi kompensaciis gacemaze, rasTan 
dakavSirebiTac, man nordrain-vestfalenis landis winaaRmdeg sasamarTloSi 
aRZra sarCeli Sesabamisi da saTanado kompensaciis mikuTvnebis moTxovniT. 
misi miTiTebiT, uari sveli xreSis mopovebasTan dakavSirebuli samuSaoebis 
warmoebaze nebarTvis gacemasTan dakavSirebiT mis moqmed sawarmosa da aseve, 
mis sakuTrebasTan mimarTebiT warmoadgenda xelmyof Carevas. amasTan, mei-
jaris, rogorc mesakuTris, SesaZlo uflebebi kompensaciasTan dakavSirebiT 
daeTmo mosarCeles.

landis sasamarTlom sarCeli, misi safuZvlidan gamomdinare, gamarTlebulad 
miiCnia. mis winaaRmdeg mimarTuli saapelacio saCivari warumatebeli aRmoCnda.

2. mopasuxe landis sakasacio saCivris ganxilvisas uzenaesma sasamarTlom 
warmoeba droebiT SeaCera da federalur sakonstitucio sasamarTlos mi-
marTa kiTxviT: Seesabameba Tu ara wylis mimoqcevis reJimis mowesrigebis 
Sesaxeb kanonis 1a muxlis me-3 punqti, me-2 muxlis pirveli punqti da me-6 
muxli 1976 wlis 16 oqtombris redaqciiT (germaniis federaluri sakanon-
mdeblo macne I, gv. 3017) germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqtis me-2 winadadebas imdenad, ramdenadac aRniSnuli normebi awesrigebs 
sakuTrebis cnebis Sinaarss gruntis wylebTan dakavSirebiT.

3. a) moqalaqes, romelic aris uflebis xelmyofi Carevis obieqti, ara-
aqtualuri da araarsebiTi gansakuTrebuli SemTxvevebis garda, ufleba 
aqvs, germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtis pirveli wina-
dadebisa da germaniis administraciuli saproceso kodeqsis me-40 muxlis 
mixedviT, mimarTos administraciul sasamarTloebs, romlebic valdebu-
li arian, faqtobrivi da samarTlebrivi kuTxiT sruli moculobiTa da 
masStabiT Seamowmon administraciuli samarTlebrivi aqtis marTlzomie-
reba (ix: BVerfGE 32, 195 [197]). amasTan, maTi aRniSnuli kompetencia scdeba 
saerTo sasamarTloebis kompetenciebs. garda imisa, rom maT unda Seamow-
mon: Seesabameba Tu ara Careva germaniis ZiriTadi kanonis me-14 muxlis 
me-3 punqtis pirveli winadadebiT gaTvaliswinebul konstituciur winapi-
robebsa da Tanazomierebis princips (ix: BVerfGE 24, 367 [404]), amasTanave, 
administraciulma sasamarTlom gansakuTrebuli yuradReba unda dauT-
mos imis ganxilvas: gamomdinareobs Tu ara administraciuli organos mier 
ganxorcielebuli RonisZieba konstituciuri safuZvlidan. es ganxilva 
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aseve gulisxmobs imis Semowmebas, iTvaliswinebs Tu ara kanoni, romlis 
safuZvelzec gatarda zemoT aRniSnuli RonisZieba, normas kompensaciis 
formasa da odenobasTan dakavSirebiT. vinaidan kanoni, romelic ar akma-
yofilebs aRniSnul moTxovnebs, arakonstituciuria, administraciul sa-
samarTloebs ara aqvT misi gamoyenebis ufleba; isini movaleni arian, ger-
maniis ZiriTadi kanonis me-100 muxlis pirveli punqtis mixedviT, kiTxviT 
mimarTon federalur sakonstitucio sasamarTlos normis moqmedebasTan 
dakavSirebiT (ix: BVerfGE 25, 112 [114]; 51, 193 [210]; 52, 1 [14]). Tu es norma 
gamocxaddeba arakonstituciurad, maSin unda gauqmdes mis safuZvelze 
gamocemuli administraciuli aqti, vinaidan igi arRvevs germaniis ZiriTa-
di kanonis me-14 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswi-
nebul piris ZiriTad uflebas...

b) germaniis ZiriTadi kanonis me-14 muxlis me-3 punqtis me-4 winadadebiT 
gaTvaliswinebul samarTalwarmoebebTan dakavSirebiT, romlebic mimdinare-
obs saerTo sasamarTloebSi, zemoT aRniSnulis safuZvelze gamomdinareobs 
Semdegi: im SemTxvevaSi, Tu piri mis winaaRmdeg ganxorcielebul RonisZie-
bas aRiqvams konfiskaciad, mas mxolod maSin SeuZlia kompensaciis sasar-
Celo gziT moTxovna, rodesac arsebobs Sesabamisi kanonismieri moTxovnis 
safuZveli. Tu aseTi safuZveli ar arsebobs, maSin man administraciul sa-
samarTloSi unda moiTxovos administraciuli aqtis gauqmeba. Tumca, mas 
ar SeuZlia aqtis gasaCivrebis SesaZleblobis gamoyenebis gareSe moiTxovos 
kompensacia, romelsac kanoni saerTod ar iTvaliswinebs. aseT SemTxvevaSi, 
bunebrivia, sasamarTlo ver daakmayofilebs piris moTxovnas, Sesabamisi ka-
nonismieri safuZvlis ararsebobis gamo. 

aqedan gamomdinare, dainteresebul pirs ara aqvs arCevnis ufleba imas 
Soris: daupirispirdeba kompensaciis Sesaxeb kanonismieri normis ararse-
bobis safuZvliT marTlsawinaaRmdego Á konfiskacias~, Tu pirdapir moi-
Txovs kompensacias, vinaidan administraciuli aqtis gausaCivreblobis 
SemTxvevaSi mis sarCels kompensaciasTan dakavSirebiT Á emuqreba~ waru-
matebloba. piri, romelic ar sargeblobs misTvis konstituciiT gaTva-
liswinebuli SesaZleblobiT, ganaxorcielos Tavisi ufleba konstitu-
ciuri mdgomareobis aRdgenis moTxovniT, veRar moiTxovs saxelmwifosa-
gan fuladi Tanxis miRebas SesaZlo, mis mier interpretirebuli uflebis 
xelyofis safuZvelze...

II
1. ZiriTadi kanonis masStabiTa da safuZvelze normis Semowmebisas unda 

daveyrdnoT imas, rom germaniis ZiriTadi kanonis me-14 muxlis farglebSi 
kanonmdebels sam rigad SeuZlia, gamosces sakuTrebis samarTlebrivi insti-
tutisaTvis arsebiTi normebi.

sakuTreba, rogorc erT-erTi samarTlebrivi sikeTis mikuTvneba misi erT-
erTi subieqtisaTvis, samarTlebriv cxovrebaSi realizaciisaTvis saWiroebs 
samarTlebriv gaformebas. aqedan gamomdinare, germaniis ZiriTadi kanonis 
me-14 muxlis pirveli punqtis me-2 winadadeba kanonmdebels avalebs sakuTre-
bis cnebis Sinaarsisa da SezRudvebis gansazRvras. aseTi normebi zogadad da 
abstraqtulad gansazRvravs mesakuTris ufleba-movaleobebs anu sakuTrebis 
Á Sinaarss~ (ix: BVerfGE 52, 1 [27]). kanonmdebeli amiT obieqturi samarTlis 
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doneze qmnis iseT samarTlebriv debulebebs, romlebic afuZnebs da ayalibe-
bs mesakuTris samarTlebriv pozicias; es debulebebi SesaZloa, iyos kerZo-
samarTlebrivi an sajaro-samarTlebrivi. 

amas garda, kanonmdebels, germaniis ZiriTadi kanonis me-14 muxlis me-3 pun-
qtis me-2 winadadebis mixedviT, aqvs SesaZlebloba, kanonis safuZvelze SezRu-
dos Sesabamisi kriteriumebiT gansazRvrul pirTa wris is uflebebi, romle-
bic maT marTlzomierad moipoves moqmedi kanonebis safuZvelze, germaniis Zi-
riTadi kanonis me-14 muxlis pirveli punqtis pirveli winadadebis Sesabamisad 
(legaluri konfiskacia-BVerfGE 24, 367 [395]; 45, 297 [325]; 52, 1 [27]).

germaniis ZiriTadi kanonis me-14 muxlis me-3 punqtis me-2 winadadebis mi-
xedviT, kanonmdebels aseve SeuZlia, aRmasrulebel xelisuflebas mianiWos 
calkeuli piris konkretuli sakuTrebis CamorTmevis uflebamosileba. kon-
fiskacia kanonis safuZvelze (administraciuli konfiskacia) saWiroebs admi-
nistraciuli organos aRmasrulebel aqts, romelic, legaluri konfiskacii-
sagan gansxvavebiT, saCivrdeba samarTlebrivi saSualebebiT.

zemoT aRniSnulidan gamomdinare, sakuTrebissamarTlebrivi sxvadasxva-
gvari normebi, konstituciis mixedviT, unda akmayofilebdes sxvadasxvagvar 
moTxovnebsa da dasaSvebobis winapirobebs, rac ar vrceldeba mxolod Sina-
arssa da konfiskaciaze. konfiskaciis zemoT aRniSnuli orive forma, srul-
yofili da efeqtiani samarTlebrivi dacvis konstituciuri uzrunvelyofis 
mizniT, TviTneburad ver Caenacvleba erTmaneTs (ix: BVerfGE 24, 367 [401]; 45, 
297 [331, 333]). amas garda, arc maTi Sedegebi aris identuri, vinaidan uflebis 
xelyofa dgeba sxvadasxva momentSi (ix: BVerfGE 45, 297 [326]). 

winamdebare ganCinebaSi gamoTqmuli samarTlebrivi Sexedulebisagan gan-
sxvavebiT, legaluri da administraciuli konfiskacia gamoricxavs erTma-
neTs: samarTlebrivi pozicia, romelic kanonmdebelma ukve gaauqma, adminis-
traciuli aqtis meSveobiT xelmeored veRar gabaTildeba. erTsa da imave 
normas ar SeuZlia, gaiTvaliswinos legaluri konfiskacia da imavdroulad 
administraciul organos miakuTvnos konfiskaciis uflebamosileba. moce-
mul SemTxvevaSi ki es imas niSnavs, rom Tu wylis mimoqcevis reJimis mowesri-
gebis Sesaxeb kanonis amoqmedebiT gauqmebulia sasamarTlos mier navaraude-
bi, germaniis samoqalaqo kodeqsis 905-e muxliT gaTvaliswinebuli ufleba-
mosileba, ar SeiZleba wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis 
me-6 muxlze dayrdnobiT ganmeorebiT CamoerTvas samoqalaqo kodeqsis zemoT 
aRniSnuli normiT mikuTvnebuli ufleba.

Sinaarsis gansazRvra, legaluri konfiskacia da administraciuli konfis-
kacia _ sami sxvadasxva samarTlebrivi institutia, romelTac germaniis Ziri-
Tadi kanoni mkafiod mijnavs erTmaneTisagan. Tumca, aRniSnuli ar gamoricxa-
vs imis SesaZleblobas, rom germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqtis me-2 winadadebis safuZvelze gamocemuli axali normiT imavdroulad 
ganxorcieldes legaluri konfiskacia _ iqidan gamomdinare, rom igi iTva-
liswinebs im uflebebis CamorTmevasa da xelyofas, romlebsac piri asrulebda 
Zveli samarTlebrivi normis safuZvelze (ix: BVerfGE 45, 297 [332]; 52, 1 [28]). 

aRniSnuli sistemis mixedviT, gasaCivrebuli normebi ar warmoadgens 
konfiskaciis ganmsazRvrel normebs; aq arc aRmasrulebeli xelisuflebis 
uflebamosilebaa gaTvaliswinebuli sveli xreSis mopovebiT dakavebuli 
mesakuTris uflebebSi CarevasTan dakavSirebiT da arc kanonis safuZvel-
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ze konfiskacias aqvs adgili. aRniSnuli normebi gansazRvravs sakuTrebis 
Sinaarssa da SezRudvebs germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqtis me-2 winadadebis SecnobiT.

2. imis Semowmeba, aris Tu ara raime samarTlebrivi RonisZieba konfiska-
cia, pirvel rigSi, moiTxovs dadgenas, hqonda Tu ara pirs uflebaSi Carevis 
momentisaTvis CamorTmevadi samarTlebrivi pozicia (ix: BVerfGE 25, 112 [121]; 
29, 348 [360]).

a) aRniSnulis mimarT saqmis ganmxilveli sasamarTlo gamomdinareobs 
Semdegi mosazrebebidan: miwis sakuTreba moicavs aseve gruntis wylebs da 
CaiTvleba miwis masaSi, romelzec germaniis samoqalaqo kodeqsis mixed-
viT, vrceldeba miwis mesakuTris uflebebi. sakiTxi, aris Tu ara gruntis 
wyali nivTi, sasamarTlos azriT, ar saWiroebs ganxilvas. mocemul SemTx-
vevaSi sasamarTlosaTvis gadamwyveti iyo is, rom miwis sakuTreba moicavs 
miwis nakveTze gamdinare wylis gankargvis uflebamosilebasac. sasamarTlos 
azriT, wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanoniT gaTvaliswine-
buli sajaro-samarTlebrivi normebi zRudavs Á miwis sakuTrebis Semadgenel 
uflebamosilebas gruntis wylebis Tavisufal gankargvasTan~ dakavSirebiT.

federaluri sakonstitucio sasamarTlo ar iziarebs aRniSnul samarTle-
briv mosazrebebs.

raixis 1871 wlis konstituciis mixedviT, romlis moqmedebis drosac ga-
moica germaniis samoqalaqo kodeqsi, maSindeli kanonmdeblisaTvis ar arse-
bobda arc Sesabamisi SesaZlebloba da arc imis ganzraxva, rom amomwuravad 
moewesrigebina gruntis wylebisa da miwis sakuTrebis samarTlebrivi ur-
TierTmimarTeba. Tumca, kanonmdebels hqonda ufleba, gamoeca samoqalaqo-
samarTlebrivi normebi anu iseTi normebi, romlebic awesrigebs moqalaqeTa 
kerZo-samarTlebriv urTierTobebs, magram igi ar iyo uflebamosili, gamoe-
ca iseTi normebi, romlebic moawesrigebda mesakuTris urTierTobebs sazo-
gadoebasTan (ix: BVerfGE 42, 20 [28]). ramdenadac mocemuli iyo sivrce kerZo-
samarTlebrivi normebisaTvis, germaniis Sesabamisi kanonmdebloba landebs 
erTmniSvnelovnad miakuTvnebda wyalTan dakavSirebuli samarTlebrivi saki-
Txebis mowesrigebas...

Sesabamisad, ver daveTanxmebiT mosazrebas, romlis mixedviTac, wylis 
mimoqcevis reJimis mowesrigebis Sesaxeb kanonis mocemul SemTxvevaSi, Se-
mowmebas daqvemdebarebuli normebiT moxda germaniis samoqalaqo kodeqsis 
905-e muxliT gaTvaliswinebuli samarTlebrivi poziciis konfiskaciuri 
da konfiskacias daqvemdebarebuli xelyofa an aRniSnuli normebis gamo-
yenebiT _ am samarTlebrivi poziciis CamorTmeva. imis ganxilvas, flob-
da Tu ara saerTo sasamarTloSi mimdinare samarTalwarmoebis mosarCele, 
miwis kanonmdeblobis mixedviT, wylis mimoqcevis reJimis mowesrigebis 
Sesaxeb kanonis amoqmedebisas msgavs samarTlebriv pozicias, mogvianebiT 
mivubrundebiT. 

b) sasamarTlos wardgineba aseve efuZneba Sexedulebas, romlis mixedvi-
Tac, miwis sakuTreba miCneul unda iqnes principulad yvela SesaZlo, eko-
nomikuri da sameurneo TvalsazrisiT gamarTlebuli sargeblobis momcvel 
uflebad, romlis Sinaarsic ganpirobebulia samoqalaqo samarTliT da gan-
sakuTrebiT ki _ samoqalaqo kodeqsis 903-e muxliT. yovelive gamoixateba 
imiTac, rom sasamarTlo sakuTrebaze msjelobs Á germaniis ZiriTadi kanonis 
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me-14 muxlis pirveli punqtis me-2 winadadebisa da samoqalaqo kodeqsis 903-e 
muxlis gagebiT~.

zemoT aRniSnuli mosazrebebidan gamomdinare miiCneva, rom wylis mimo-
qcevis reJimis mowesrigebis Sesaxeb kanonis sajaro-samarTlebrivi normebi 
zRudavs mesakuTris mier konstituciiT uzrunvelyofili nivTis gankarg-
vis kerZo-samarTlebriv uflebebs da, Sesabamisad, warmoadgens sakuTrebis 
uflebis SezRudvas. winamdebare ganCinebaSi miTiTebulia, rom wylis mimoq-
cevis reJimis mowesrigebis Sesaxeb kanoni iwvevs Á Carevas piris piradi cxo-
vrebis sferoSi~ da amiT potenciurad iwvevs aseve konfiskaciasac. xolo 
gadawyvetileba Sesabamisi RonisZiebis xelmyof bunebasTan dakavSirebiT da-
mokidebulia Carevis intensiurobaze, aseve _ mis Á formasa da simZimeze~.

federaluri sakonstitucio sasamarTlo verc am mosazrebebs gaiziarebs.
samarTlebrivi Sexeduleba, romlis mixedviTac, germaniis samoqalaqo ko-

deqsis 903-e muxlSi formulirebuli miwis calkeuli mesakuTris samarTle-
brivi pozicia uflebis xelmyofi saxiT izRudeba wylis mimoqcevis reJimis 
mowesrigebis Sesaxeb kanonis zogadi normebiT, ukavSirdeba vaimaris raixis 
konstituciasTan mibmul mosazrebas, rom konfiskacia miCneulad CaiTvalos 
yvela im SemTxvevaSic, rodesac Á mesakuTris ufleba, germaniis samoqalaqo 
kodeqsis 903-e muxlis Sesabamisad, Tavisuflad gankargos nivTi, izRudeba 
mesame piris sasargeblod~ (RGZ 116, 268 [272]; BGHZ 6, 270 [276] - winamdebare 
ganCineba gv. 14). aRniSnuli mosazreba, romelic orientirebulia sakuTrebis 
samoqalaqo-samarTlebrivi sistemis upiratesobaze sajaro-samarTlebrivi 
normebis mimarT, ar Seesabameba germaniis ZiriTad kanons.

konstituciiT uzrunvelyofili sakuTrebis cnebis Semecnebisas aucile-
belia orientacia TviTon konstituciaze: aRniSnuli cnebis arsi unda gamom-
dinareobdes konstituciidan. zogadi kanonmdeblobis19 normebis safuZvelze, 
romlebic konstituciaze dabali rangisaa, SeuZlebelia rogorc sakuTre-
bis konstituciur-samarTlebrivi cnebis Camoyalibeba, aseve kerZo-samarT-
lebrivi poziciebis safuZvelze _ konkretuli sakuTrebis uzrunvelyofis 
farglebis dadgena da gansazRvra.

germaniis ZiriTadi kanoni kanonmdebels avalebs sakuTrebis iseTi sis-
temis Camoyalibebas, romelic iTvaliswinebs rogorc kerZo, aseve sajaro 
anu sayovelTao interess. aRniSnuli davalebis Sesrulebis dros igi dgas 
ormagi amocanis winaSe: man, erTi mxriv, kerZo samarTalSi (BVerfGE 42, 20 
[30]) unda Seqmnas moqalaqeTa Soris samarTlebrivi brunvisa da samarT-
lebrivi urTierTobebis momwesrigebeli normebi (magaliTad: sakuTrebis 
gadacemasa da datvirTvasTan dakavSirebiT, samezoblo samarTali, kom-
pensaciasTan dakavSirebuli normebi mesame pirTa mier sakuTrebis xel-
yofis SemTxvevebSi); xolo, meore mxriv, (umetesad) sajarosamarTlebrivi 
mowesrigebisa da normebis farglebSi unda gaiTvaliswinos sajaro mo-
Txovnilebebi da interesebi, sadac, upirveles yovlisa, igulisxmeba miwis 
yoveli mesakuTre. Tu samoqalaqo-samarTlebrivi urTierTobebis mimarT 
Cveulebisamebr gamoiyeneba subieqturi kerZo samarTlis cneba, mesaku-
Tris konstituciur-samarTlebrivi poziciis gansazRvrisas Tanabrad mo-
qmedebs samoqalaqo samarTlisa da sajarosamarTlis normebi. sakuTrebis 

19 germaniis yvela kanoni garda konstituciisa.
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samoqalaqo-samarTlebrivi mowesrigeba ar warmoadgens sakuTrebis cnebis 
Sinaarsisa da SezRudvebis amomwurav gadawyvetasa da mowesrigebas. ger-
maniis ZiriTadi kanonis me-14 muxlis farglebSi aranairi upiratesoba ar 
eniWeba sakuTrebis momwesrigebel kerZo-samarTlebriv normebs im saja-
ro-samarTlebriv normebTan mimarTebiT, romlebic awesrigebs sakuTre-
basTan dakavSirebul samarTlebriv sakiTxebs.

is, Tu ra konkretuli uflebebi aqvs calkeul mesakuTres garkveuli momen-
tisaTvis, gamomdinareobs sakuTrebasTan dakavSirebuli sakiTxebis momwesri-
gebeli da ganmsazRvreli, aRniSnul dros moqmedi yvela normis erTobliobi-
dan. Tu am normebis safuZvelze gamovlindeba, rom mesakuTres ara aqvs esa Tu 
is uflebamosileba, maSin aRniSnuli ufleba ar igulisxmeba misi sakuTrebis 
uflebaSi. is, Tu rogor moaxerxebs kanonmdebeli aseTi uflebis gamoricxvas, 
sakanonmdeblo meTodikisa da teqnikis sakiTxia (ix: BVerfGE 49, 382 [393]).

sakuTrebis Sinaarsis ganmsazRvreli yvela konstituciuri kanonis erTo-
bliobidan gamomdinareobs germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqtis pirveli winadadebiT uzrunvelyofili sakuTrebis arsis sagani da 
misi moculoba da is sakiTxic, Tu rodis aris saxeze kompensaciis valdebu-
lebis gamomwvevi uflebis CamorTmeva.

3. zemoT aRniSnuli samarTlebrivi mdgomareobidan gamomdinareobs Se-
mdegi:

a) gasaCivrebuli normebi ar aniWebs aRmasrulebel xelisuflebas miwis 
mesakuTrisaTvis konstituciurad daculi uflebis CamorTmevis uflebamo-
silebas. aRniSnuli normebi zogadad awesrigebs miwis sakuTrebisa da grun-
tis wylebis urTierTmimarTebasa da damokidebulebas, aseve gansazRvravs 
calkeuli nakveTis mesakuTris samarTlebriv pozicias am samarTlebriv 
sferoSi. wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis obieqtur-
samarTlebrivi normebis mixedviT (garda mocemuli SemTxvevisaTvis umniS-
vnelo da araarsebiTi gamonaklisebisa), miwis mesakuTres ara aqvs ufleba, 
miwis nakveTiT sargeblobis farglebSi gavlena moaxdinos gruntis wyleb-
ze. Sesabamisad, kanonis gamoyenebis Sedegad mas ar CamoerTmeva aRniSnuli 
ufleba. aqedan gamomdinare, administraciuli konfiskaciis SemTxvevad ar 
CaiTvleba wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis me-6 muxlis 
safuZvelze uaris Tqma xreSis mopovebis nebarTvis gacemaze. aRniSnuli wesis 
gamoyeneba mxolod aqtualurs xdis kanonmdeblis mier germaniis ZiriTadi 
kanonis me-14 muxlis mixedviT SemuSavebul normas. igi mxolod axmovanebs sa-
kuTrebis uflebis ganxorcielebis farglebSi mesakuTrisaTvis gansazRvrul 
da dadgenil SezRudvebs...

b) drois faqtoris gaTvaliswinebiT moqmedebs wylis moxmarebasTan daka-
vSirebuli is sajaro-samarTlebrivi normebi, romlebic unda ganxorciel-
des wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis ZalaSi SesvliT. 
mocemul SemTxvevaSi ki ar aris saxeze legaluri konfiskacia Zvel kanonTan 
SedarebiT, romelic (magaliTad, rogorc wyalmomaragebis Sesaxeb prusiuli 
kanoni) miwis mesakuTres aniWebda wyliT sargeblobis uflebas. kanoni mxo-
lod obieqtur-samarTlebriv doneze, federaciis masStabiT, erTgvarovnad 
axleburad awesrigebs miwis sakuTrebis Sinaarss gruntis wylebTan mimarTe-
biT. xolo obieqturi samarTlis amgvari cvlileba ar iwvevs germaniis Ziri-
Tadi kanonis me-14 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswi-



271

nebuli garantiiT daculi konkretuli samarTlebrivi poziciis CamorTmevas 
da, Sesabamisad, arc _ konfiskacias.

legaluri konfiskaciis problematika obieqturi samarTlis cvlilebebi-
sas wamoiWreba maSin, rodesac xdeba Zveli kanoniT gaTvaliswinebuli sargeb-
lobis uflebis gamoyeneba, xolo cvlilebiT _ am uflebis CamorTmeva. moce-
mul SemTxvevaSi wamoWril samarTlebriv sakiTxTan mimarTebiT (federaluri 
sakonstitucio sasamarTlos Sesaxeb germaniis kanonis 81-e muxli), kerZod, 
warmoadgens Tu ara wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanoni 
Á sargeblobis Zveli uflebebis~ konfiskacias, jer gansaxilvelia sakiTxi: 
Seesabameba Tu ara aRniSnuli obieqtur-samarTlebrivi wesebi konstitucias 
(ix: BVerfGE 31, 275 [285]; 51, 193 [207]). Tu am normaTa konstituciuroba uar-
yofili iqneba, maSin mniSvnelobas dakargavda aseTi SemTxvevebisaTvis dadge-
nili gardamavali debulebebi.

III
Semdegi Semowmebis safuZvelze dadginda, rom gasaCivrebuli normebi da-

saSvebi formiT gansazRvravs sakuTrebis cnebis Sinaarssa da SezRudvebs.
1. kanonmdebeli valdebulia, misTvis germaniis ZiriTadi kanonis me-14 

muxlis pirveli punqtis me-2 winadadebiT dakisrebuli amocanis Sesrulebi-
sas, romelic mdgomareobs sakuTrebis cnebis Sinaarsisa da SezRudvebis gansa-
zRvraSi, gaiTvaliswinos rogorc kerZo sakuTrebis konstituciuri aRiareba 
germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis pirveli winadadebis 
saxiT, aseve _ imave muxlis me-2 punqtiT gaTvaliswinebuli socialuri princi-
pi (ix: BVerfGE 37, 132 [140]; 52, 1 [29]). mesakuTris uflebebis SezRudvisas ka-
nonmdebeli, Tavis mxriv, eqvemdebareba SezRudvebs, romlebzec federalurma 
sakonstitucio sasamarTlom araerTxel miuTiTa Tavis praqtikaSi.

winamdebare SemTxvevaSi mniSvnelovania sakiTxis garkveva: darRveulia Tu 
ara sakuTrebis garantia imiT, rom gruntis wylebiT sargeblobis ufleba 
principulad gamoyofilia miwis sakuTrebisagan da daqvemdebarebulia saja-
ro-samarTlebriv sistemas.

a) germaniis ZiriTadi kanonis me-14 muxlidan ar gamomdinareobs miwis mesa-
kuTrisaTvis gruntis wylebis samarTlebrivi daqvemdebarebisa da mikuTvne-
bis ufleba, romelic ganpirobebulia miwis sakuTrebisa da gruntis wylebis 
bunebrivi kavSiriT; kanonmdebeli ZiriTadi kanonis Sesabamisi normebis Seqm-
nisas ar aris valdebuli da SeboWili Á nivTis bunebidan~ gamomdinare saku-
Trebis cnebis formulirebiT (ix: BVerfGE 31, 229 [248]). 

Tumca, kerZo sakuTrebis, rogorc samarTlebrivi institutis, uzrunvel-
yofa da ganxorcieleba (ix: BVerfGE 20, 351 [355]; 24, 367 [389]) krZalavs iseTi 
sferoebis kerZo samarTlisaTvis CamoSorebas, romlebic ganekuTvneba qone-
brivi samarTlis sferoSi konstituciiT daculi saqmianobis elementarul 
arss da aseve _ amiT gamowveul germaniis ZiriTadi kanonis me-14 muxliT 
gaTvaliswinebuli Tavisuflebis masStabis gauqmebas an arsebiT Semcire-
bas. magram aRniSnulidan ar gamomdinareobs, rom nebismieri samarTlebrivi 
sikeTe, konstituciis ZaliT mikuTvnebuli da daqvemdebarebuli, unda iyos 
kerZo-samarTlebrivi gankargvisaTvis (ix: BVerfGE 24, 367 [389]). samarTle-
brivi institutis ganxorcieleba da dacva xelSeuxebelia, rodesac sazo-
gadoebisaTvis sasicocxlo mniSvnelobis sikeTe, sayovelTao keTildReobis 
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uzrunvelyofisa da SesaZlo safrTxis Tavidan acilebis mizniT, daeqvemde-
bareba ara kerZo-samarTlebriv, aramed _ sajaro-samarTlebriv sistemas (ix: 
BVerfGE 24, 367 [389]).

2. kanonis normebis winaaRmdeg warmodgenili argumentebi gamomdinareobs 
iqidan, rom gruntis wylebi, konstituciis ZaliT, samarTlebrivad unda mie-
kuTvnos miwis sakuTrebas.

a) upirveles yovlisa, mcdaria Sexeduleba, romlis mixedviTac, wylis mi-
moqcevis reJimis mowesrigebis Sesaxeb kanonis normebi azrs akargvinebs miwis 
sakuTrebas, vinaidan es mTlianad eqvemdebareba Á totalur socialur val-
debulebas~. miwis sakuTreba, iqidan gamomdinare ar aris moklebuli kerZo 
sargeblobisa da zogadi gankargvis niSnebs (ix: BVerfGE 37, 132 [140];¸50, 290 
[339]; 52, 1 [31]), rom mesakuTres mxolod administraciuli organos nebarTvis 
safuZvelze aqvs ufleba, gamoiyenos an sxva raime gavlena moaxdinos grun-
tis wylebze. tradiciulad, miwis nakveTis mesakuTris sargeblobis ufle-
ba, pirvel rigSi, moicavda nakveTis zedapirs, xolo miwis wiaRSi arsebuli 
nivTierebebis mopovebis, gamoyenebisa Tu gadamuSavebis ufleba yovelTvis 
eqvemdebareboda gansakuTrebul SezRudvebs. TviTon nakveTis gankargvisa 
da maTi sargeblobis ufleba mravalmxriv dakavSirebulia konstituciur 
SezRudvebTan (ix. magaliTad: BVerfGE 21, 73 [83]; 25, 112 [117]). miwis nakveTis 
gonivrulad gamoyenebis SesaZlebloba yovel SemTxvevaSi ar aris damokide-
buli imaze, rom nakveTSi SesaZlebelia gruntis wylebis amoReba da movla an 
imaze, rom nakveTSi mesakuTrem Á brZoliT unda moipovos~ gruntis wylebi. 
miwis sakuTrebis konstituciur-samarTlebrivi garantiidan ar gamomdina-
reobs sargeblobis im SesaZleblobaTa moTxovnis ufleba, romlebic mesaku-
Tres yvelaze met ekonomikur sargebels moutans. 

b) gasaCivrebuli normebi arc germaniis ZiriTadi kanonis me-3 muxlis pir-
veli punqtiT gaTvaliswinebul Tanaswori mopyrobis princips arRvevs.

aa) ar aris marTebuli mosazreba, rom darRveulia tvirTis Tanabari ga-
danawilebis principi imiT, rom pirs, romelsac Á SemTxveviT~ Seexo piradi 
cxovrebis uflebaSi Careva, aseve daekisra am CareviT gamowveuli tvirTi. 
administraciuli organos mier nebarTvis gacemaze uariT pirs uari eTqva 
sargeblobis uflebis mikuTvnebaze anu privilegiis miniWebaze, razec mas ar 
gaaCnia kanonismieri moTxovnis ufleba da, Sesabamisad, ar dakisrebia raime 
tvirTi.

aRniSnulidan gamomdinare, germaniis ZiriTadi kanonis me-3 muxlis pir-
veli punqtis kuTxiT gansaxilvelia arsebiTi sakiTxi: irRveva Tu ara Ta-
nasworobis principi, rodesac miwis mesakuTre, mis nakveTTan axlos mdebare 
wyalsaqaC qvesadgurze miTiTebiT, ver miiRebs gruntis wylebiT sargeblobis 
nebarTvas, maSin, rodesac sxva mesakuTreebs, romelTa nakveTebic ar aris 
ganlagebuli wyalsaqaCi qvesadguris maxloblad, SeuZliaT TavianT nakveTe-
bze xreSis mopoveba. am SekiTxvas SeiZleba gaeces mxolod uaryofiTi pasuxi, 
vinaidan aSkaraa, rom TviTneburad ar akrZalula gruntis wylebiT sarge-
bloba Tanasworobis principis gagebiT. mocemul SemTxvevaSi nebarTva ar 
gaica imitom, rom gruntis wylebis moxmarebas SeeZlo safrTxe Seeqmna sazo-
gado wyalmomaragebisaTvis. mocemuli SemTxveva principulad gansxvavdeba 
moxmarebis sxva SemTxvevebisagan, sadac mosalodneli ar aris sayovelTao 
uaryofiTi Sedegebi. aqedan gamomdinare, ar dauSviaT konstituciis sawi-
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naaRmdego uTanasworo mopyroba, rodesac erT SemTxvevaSi gaica nebarTva, 
xolo sxva SemTxvevaSi ar gaica...

d
saerTo sasamarTloSi saqmis ganxilvis farglebSi dadgenilia, rom mo-

sarCele 1936 wlidan dakavebuli iyo xreSis mopovebiT. aqedan gamomdinare, 
samarTlebrivi davis gadawyveta, SesaZlebelia, damokidebuli iyos imazec, 
CamoerTva Tu ara wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis 
amoqmedebiT mosarCeles uSualod konstituciiT daculi is samarTlebrivi 
pozicia, romelic mas miniWebuli hqonda aRniSnuli kanonis amoqmedebamde. 
amisaTvis saWiroa, Semowmdes rogorc Zveli kanonis, ise wylis mimoqcevis 
reJimis mowesrigebis Sesaxeb kanonis me-17 muxlis gardamavali debuleba.

konstituciur-samarTlebrivi Semowmeba unda efuZnebodes imas, rom mesa-
kuTres wyalmomaragebis Sesaxeb prusiuli kanonis moqmedebis dros samarT-
lebrivi normebis safuZvelze ar ekrZaleboda xreSis mopoveba da rom misT-
vis Zveli kanoniT miniWebuli da mis mier ganxorcielebuli ufleba moqceu-
li iyo sakuTrebis uflebis uzrunvelyofis dacvis qveS. ZiriTadi uflebis 
arsTan Seusabamo iqneboda saxelmwifosTvis im uflebamosilebis miniWeba, 
rom man erTi xelis mosmiTa da yovelgvari gardamavali normebis gareSe aR-
mofxvras da akrZalos miwis nakveTis sargeblobis iseTi saxeobebi, romelTa 
ganxorcielebisaTvis saWiro iyo sakmaod masStaburi investiciebis gaReba. 
aseTi amkrZalavi norma myisierad gaaufasurebda gaweul samuSaos, gaRe-
bul xarjebsa da kapitals. igi Searyevda rwmenas da ndobas samarTlebrivi 
sistemis stabilurobis mimarT, rac gardauvali da aucilebelia qonebriv-
samarTlebriv sferoSi sakuTari pasuxismgeblobiT cxovrebis mowyobisa da 
Sesabamisi RonisZiebebis dagegmvisaTvis...

konstituciur-samarTlebrivi kuTxiT ar aris dasagmobi is garemoeba, rom 
wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanoni Zveli kanoniT gaTva-
liswinebuli sargeblobis uflebis mflobelebisaTvis ar iTvaliswinebs ad-
ministraciuli organos mier nebarTvis gacemis moTxovnis uflebas da arc _ 
kompensaciis valdebulebas. 

mosarCelis mier konstituciiT gaTvaliswinebuli sargeblobis uflebis 
ganxorcielebidan ar gamomdinareobs imis garantia, rom es uflebamosileba 
SeuzRudavad iarsebebs momavalSic, an rom misi xelyofa SesaZlebeli iqneba 
mxolod konfiskaciis gziT. germaniis federalur sasamarTlos Tavis ga-
dawyvetilebebSi araerTxel umsjelia imaze, rom garkveuli samarTlebrivi 
sferos axleburi mowesrigebisas kanonmdebeli ar dgas alternativis wina-
Se, romlis mixedviTac, an unda moaxdinos Zveli samarTlebrivi poziciebis 
dakonserveba da an maTi CamorTmeva _ kompensaciis sanacvlod. kanonmdebels 
SeuZlia, germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 wina-
dadebis farglebSi, saTanado da Sesabamisi gardamavali debulebebis saSua-
lebiT, Secvalos arsebuli samarTlebrivi poziciebi da uflebebi, rodesac 
mocemulia sayovelTao keTildReobidan gamomdinare safuZvlebi, romlebic 
imsaxurebs privilegiur midgomas kanonieri da konstituciurad uzrunvel-
yofili uflebis mimarT Camoyalibebuli ndobisadmi...

wylis mimoqcevis reJimis mowesrigebis Sesaxeb kanonis me-17 muxlis pirve-
li punqtis pirveli winadadeba pirs aniWebda ... SesaZleblobas, kanonis amo-
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qmedebidan 5 wlis ganmavlobaSi, yovelgvari nebarTvisa da Tanxmobis gareSe, 
esargebla Zveli uflebebiT. iqidan gamomdinare, rom wylis mimoqcevis reJi-
mis mowesrigebis Sesaxeb kanoni misi gamocxadebidan 31 Tvis Semdeg Sevida ka-
nonier ZalaSi, dainteresebul pirebs TiTqmis 8 weli hqondaT saimisod, rom 
Á morgebodnen~ axal samarTlebriv viTarebas. aRniSnuli vada grZeldeboda, 
Tu piri mis gasvlamde Seitanda Sesabamis gancxadebas nebarTvis an Tanxmobis 
gacemis Taobaze. aseT SemTxvevebSi nebarTvis gareSe Zveli uflebiT sarge-
blobis uflebamosileba wydeboda aRniSnuli gancxadebis Taobaze miRebuli 
gadawyvetilebis kanonier ZalaSi Sesvlis momentidan. zemomiTiTebulidan 
gamomdinare, mosarCeles wylis mimoqcevis reJimis mowesrigebis Sesaxeb ka-
nonis gamocemidan Cvidmeti wlis ganmavlobaSi SeeZlo sveli xreSis Seufer-
xebeli mopoveba...

maSasadame, sveli xreSis mopovebasTan dakavSirebuli gardamavali norma 
warmoadgens misi mowesrigebis sferosaTvis Sesabamis debulebas, romelic 
saTanadod iTvaliswinebs dainteresebul pirTa interesebsa da moTxovnebs. 

E – 68, 361

1. germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis pirveli winada-
debiT gaTvaliswinebul sakuTrebis uflebis garantias Seesabameba is gare-
moeba, rom kanonmdebelma germaniis samoqalaqo kodeqsis 564b muxlis me-2 
punqtis me-2 qvepunqtSi gamqiraveblis mier qiravnobis xelSekrulebis moS-
lis uflebis ganxorcieleba damokidebuli gaxada qiravnobis urTierTobis 
dasrulebis mimarT mis kanonier interesze (piradi saWiroeba).

2. piradi saWiroebis Sefasebaze sakuTrebis uflebis garantiis zemoqmedebas-
Tan dakavSirebiT.

pirveli senatis 1985 wlis 8 ianvris ganCineba
- 1 BvR 792, 501/83 -

germaniis samoqalaqo kodeqsis 564b muxli awesrigebs socialuri qira-
vnobis samarTlis mTavar nawils, kerZod, sacxovrebel farTze qiravnobis 
xelSekrulebis moSlis sakiTxebs. aRniSnuli normiT gamqiraveblis mier qi-
ravnobis urTierTobis moSla daSvebulia mxolod im SemTxvevaSi, rodesac 
mas gaaCnia am urTierTobis dasrulebis kanonieri interesi. norma Semdegi 
Sinaarsisaa:

564b muxli 
(1) sacxovrebel farTze dadebuli xelSekrulebis moSla gamqiravebels, 

garda am muxlis me-4 punqtiT gaTvaliswinebuli SemTxvevebisa, SeuZlia mxo-
lod im SemTxvevaSi, Tu mas qiravnobis urTierTobis dasrulebis mimarT ga-
aCnia kanonieri interesi.

(2) aseTi kanonieri interesi mocemulia, rodesac:
1. damqiravebeli braleulad da arsebiTad arRvevs xelSekrulebiT nakisr 

valdebulebebs;
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2. Tavad gamqiravebels, an misi ojaxis wevrebs sacxovreblad esaWiroebaT 
gaqiravebuli farTi (...);

3. gamqiravebeli qiravnobis urTierTobis gagrZelebiT kargavs qonebis eko-
nomikurad momgebiani gasxvisebis SesaZleblobas, rac mas arsebiTad azaralebs.

(3) ...
(4) iseTi qiravnobis urTierTobis SemTxvevebSi, rodesac gamqiravebeli 

TviTon cxovrobs qiravnobis obieqtSi, romelic moicavs araumetes or sa-
cxovrebel binas, gamqiravebels SeuZlia xelSekrulebis moSla, am muxlis 
pirveli nawiliT gaTvaliswinebuli safuZvlebis arsebobis miuxedavad.

(5) - (6)...

I
1. germaniis samoqalaqo kodeqsis 564b muxli xelSekrulebis vadis gaTva-

liswinebiT moSlis uflebis ganxorcielebas damokidebuls xdis imaze, ar-
sebobs Tu ara kanonieri interesi qiravnobis urTierTobis dasrulebisTvis. 
aRniSnuli norma zogadad da abstraqtulad awesrigebs mesakuTris mier ga-
qiravebuli sacxovrebeli binis gankargvis uflebamosilebas, riTac igi gan-
sazRvravs sakuTrebis cnebis Sinaarssa da SezRudvebs germaniis ZiriTadi 
kanonis me-14 muxlis pirveli punqtis me-2 winadadebis gagebiT (ix: BVerfGE 
52, 1 [27]; 58, 300 [330]). kanonmdebeli, germaniis ZiriTadi kanonis me-14 muxlis 
pirveli punqtis me-2 winadadebiT gaTvaliswinebuli davalebis Sesrulebi-
sas, dgas Semdegi amocanis winaSe: man unda moaxdinos socialuri modelis 
realizeba, romlis normatiuli elementebi gamomdinareobs, erTi mxriv, 
germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis pirveli winada-
debiT kerZo sakuTrebis konstituciuri aRiarebidan da, meore mxriv, imave 
muxlis me-2 punqtiT gaTvaliswinebuli savaldebulo ZiriTadi principidan 
(ix: BVerfGE 25, 112 [117]; ix: BVerfGE 52, 1 [29]). konstituciis mixedviT, ker-
Zo sakuTrebis samarTlebrivi arsi mdgomareobs sakuTrebis obieqtiT kerZo 
sargeblobasa da misi zogadi gankargvis uflebaSi (ix: BVerfGE 31, 229 [240]), 
amasTan, sakuTrebis obieqtis moxmareba Á imavdroulad unda emsaxurebodes 
sayovelTao keTildReobas~. aRniSnulis winapirobaa, rom sakuTrebis obie-
qti moiazreba socialur konteqstSi da socialuri funqciiT (ix: BVerfGE 37, 
132 [140]). amasTan, kanonmdeblis uflebamosileba sakuTrebis Sinaarsisa da 
SezRudvebis gansazRvrasTan dakavSirebiT miT ufro didia, rac metad aris 
dakavSirebuli sakuTrebis obieqti zemoT aRniSnul socialur konteqstsa 
da funqciasTan. aq gadamwyvetia germaniis ZiriTadi kanonis me-14 muxlis me-2 
punqtiT gaTvaliswinebuli mosazreba, rom sargebloba da gankargva ar unda 
rCebodes mesakuTris sferoSi, aramed unda exebodes aseve im pirebis moTxo-
vnilebebsac, romlebic damokidebulni arian sakuTrebis obieqtiT sargeb-
lobaze (ix: BVerfGE 50, 290 [340]). aRniSnuli winapirobis gaTvaliswinebiT, 
germaniis ZiriTadi kanonis principi sayovelTao keTildReobaze orienti-
rebuli sargeblobis Sesaxeb moicavs aseve im aramesakuTreTa interesebis 
mxedvelobaSi miRebas, romlebic saWiroeben sakuTrebis obieqtiT sargeb-
lobas maTi Tavisuflebis uzrunvelsayofad da sakuTari pasuxismgeblobiT 
sxvadasxva cxovrebiseuli sakiTxis gadasawyvetad (ix: BVerfGE 50, 290 [140]). 
miuxedavad imisa, rom sakuTreba SeiZleba daeqvemdebaros masStabur SezRu-
dvebs, germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winada-
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debiT gaTvaliswinebuli sakuTrebis arsis garantia, yvela SemTxvevaSi, moi-
Txovs sakuTrebis ZiriTadi arsis SenarCunebas (ix: BVerfGE 37, 132 [141]; ix. 
aseve BVerfGE 58, 137 [148])...

gamqiraveblis mier sacxovrebel farTze dadebuli xelSekrulebis Tavi-
sufali moSlis uflebis SezRudva, kanonieri interesis arsebobis aucileb-
lobiT, warmoadgens sakuTrebis uflebidan gamomdinare Tavisufali gankar-
gvis uflebamosilebis dasaSveb SezRudvas. binis sakuTrebis socialuri fun-
qcia mdgomareobs imaSi, rom igi ar aris uzrunvelyofili SeuzRudavad da 
miiCneva damqiraveblis centralur cxovrebiseul sakiTxad. mosaxleobis did 
nawils ara aqvs SesaZlebloba, sakuTari ZalebiT Seiqmnas sakuTari sacxovre-
beli da damokidebulia binis qiraobaze (ix: BVerfGE 38, 348 [370). 

Tu gaviTvaliswinebT damqiraveblisaTvis binis SecvliT gamowveul 
maRal xarjebsa da usiamovnebebs _ piradi, ojaxuri, ekonomikuri da so-
cialuri TvalsazrisiT, gamarTlebulad mogveCveneba gamqiraveblis mier 
xelSekrulebis moSlis SezRudva im SemTxvevebze, rodesac mas gaaCnia ka-
nonieri interesi qiravnobis urTierTobis dasrulebasTan dakavSirebiT. 
es SezRudva icavs xelSekrulebiT nakisri valdebulebebis erTgulad da 
patiosnad Semsrulebel damqiravebels qiravnobis xelSekrulebis TviTne-
buri moSlisa da sacxovrebeli binis dakargvisagan. xelSekrulebis TviT-
neburi, usafuZvlo moSlis gamoricxva konstituciur-samarTlebrivad jer 
marto imitom ar SeiZleba iyos miuRebeli, rom sakuTrebis uflebamosile-
bis amgvari ganxorcieleba da gamovlineba sacxovrebelze damokidebuli pi-
rebisaTvis, binis socialuri konteqstisa da funqciis gaTvaliswinebiT, ar 
sargeblobs konstituciuri dacviT. amasTan, germaniis samoqalaqo kodeq-
sis 564b muxli ar iTvaliswinebs kerZo-samarTlebrivi uflebebis gadaWar-
bebul da sakuTrebis socialuri funqciisaTvis arasaTanado da Seusabamo 
SezRudvas. norma ar ereva sakuTrebis ZiriTad arsSi. mesakuTris kanonieri 
moTxovnilebebi ganpirobebulia imiT, rom mas, piradi saWiroebis SemTxve-
vaSi SesaZlebloba aqvs, daasrulos qiravnobis urTierToba, ramdenadac 
germaniis samoqalaqo kodeqsis 564b muxlis me-4 nawili gamqiravebels, iseT 
SemTxvevebSi, rodesac gamqiravebeli da damqiravebeli sargebloben erTi 
sacxovrebeli farTiT, aniWebs xelSekrulebis moSlis uflebas, kanonieri 
interesis arsebobis miuxedavad. es imas niSnavs, rom kanonmdebelma saTa-
nadod gaiTvaliswina is garemoeba, rom sacxovrebeli bina, damqiraveblis 
garda, gamqiraveblisTvisac warmoadgens sasicocxlo mniSvnelobis sagans. 
amasTan, aseve xeluxlebeli rCeba germaniis samoqalaqo kodeqsis 564b 
muxliT gaTvaliswinebuli gamqiraveblis ufleba, mniSvnelovani safuZvle-
bis arsebobisas daasrulos qiravnobis urTierToba (germaniis samoqalaqo 
kodeqsis 553-e muxli).

yovelive aRniSnulidan gamomdinare, dadginda, rom kanonmdebelma germa-
niis samoqalaqo kodeqsis 564b muxlis gamocemisas saTanadod gaiTvaliswina 
rogorc damqiraveblis, aseve _ gamqiraveblis interesebi. maSasadame, ar xde-
ba calmxrivi privilegireba an diskriminacia, rac Seusabamo iqneboda kons-
tituciur warmodgenebTan socialuri funqciiT datvirTuli kerZo saku-
Trebis Sesaxeb (ix: BVerfGE 37, 132 [141])...
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E – 100, 226

1. ZeglTa dacvasTan dakavSirebuli normebi, romlebic gansazRvraven saku-
Trebis Sinaarssa da SezRudvebs, ar Seesabameba germaniis ZiriTadi kanonis 
me-14 muxlis pirvel punqts, Tu aRniSnuli normebi ar gamoricxavs mesaku-
Tris araTanazomier datvirTvas da ar iTvaliswinebs raime RonisZiebebs sa-
kuTrebis msgavsi SezRudvebis Tavidan asacileblad.

2. kompensaciasTan dakavSirebuli normebi, romlebic gansakuTrebul SemTxve-
vebSi emsaxureba Tanazomierebis principis dacvas, ar aris sakmarisi mocu-
lobis im SemTxvevaSi, Tu isini Semoifarglebian imiT, rom pirs miakuTvneben 
mxolod fuladi kompensaciis moTxovnis uflebas. germaniis ZiriTadi kano-
nis me-14 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswinebuli 
sakuTrebis arsis garantia moiTxovs, rom, pirvel rigSi, gaTvaliswinebul 
iqnes RonisZiebebi mesakuTris araTanazomieri datvirTvis realurad Tavi-
dan asacileblad, romlebic imavdroulad maqsimalurad SeZleben sakuTre-
bis kerZo sargeblobis SenarCunebas.

3. iseve, rogorc kanonmdebels evaleba sakuTrebis Sinaarsisa da SezRudvebis 
normatiul doneze gansazRvrisas, Seusabamo SezRudvebisa da datvirTvis 
SemTxvevebisaTvis, gaiTvaliswinos Sesabamisi kompensaciis forma da mocu-
loba, aseve administracia valdebulia sakuTrebis SezRudvebis gamoyenebi-
sas, imavdroulad Tundac principis doneze, gadawyvitos garkveul SemTx-
vevebSi aucilebeli kompensaciis sakiTxi. amisaTvis saTanado winapirobebis 
Seqmna evaleba kanonmdebels.

4. rainland-pfalcis ZeglTa dacvis kanonis me-13 muxlis pirveli punqtis me-2 
winadadeba ar Seesabameba germaniis ZiriTadi kanonis me-14 muxlis pirveli 
punqtiT gaTvaliswinebul sakuTrebis garantias. 

pirveli senatis 1999 wlis 2 martis ganCineba
- 1 BvL 7/91 -

safuZvlebi:
a

samarTalwarmoeba exeba sakiTxs: ramdenad Seesabameba sakuTrebis konsti-
tuciur garantias is garemoeba, rom kanonmdebeli Zeglis likvidaciis Sesaxeb 
gadawyvetilebis miRebisas ar iTxovs mesakuTris interesebis gaTvaliswinebas.

I
rainland-pfalcis landSi kulturul Zeglebad iTvleba „sagnebi war-

sulidan“, romelTa SenarCuneba da movla-patronoba warmoadgens sazo-
gadoebrivi, kulturul-istoriuli interesis sagans (kulturis ZeglTa 
dacvis landis kanonis me-3 muxli). kulturis Zeglis likvidacia SeiZleba 
nebadarTuli iyos mxolod sazogadoebrivi interesis farglebSi (me-13 
muxlis pirveli punqti). am SemTxvevaSi gauTvaliswinebeli rCeba mesaku-
Tris interesebi:

(1) kulturuli Zegli SeiZleba mxolod nebarTvis safuZvelze iqnes
1. dangreuli, daSlili an likvidirebuli,
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2. gadakeTebuli an sxvagvarad saxecvlili,
3. mudmivad iercvlili,
4. gadatanili misi pirvandeli adgilidan. pirveli qvepunqtis SemTx-

vevebSi nebarTvis gacema SeiZleba mxolod maSin, rodesac sayovelTao 
keTildReobis sxva moTxovnebi gadaswonis ZeglTa dacvisa da movla-pa-
tronobis interesebs; amasTan, savaldebuloa gadamowmdes, xom ar aris 
SesaZlebeli sayovelTao keTildReobis moTxovnebis sxvagvari uzrun-
velyofa.

(2) - (6) ...
landma mesakuTres im SemTxvevaSi unda gadauxados kompensacia, rodesac 

mas, ZeglTa dacvasTan dakavSirebuli samarTlebrivi RonisZiebis gamo, aRar 
SeuZlia pirvandeli daniSnulebiT isargeblos Tavisi nakveTiT da amasTan, 
arsebiTad izRudeba misi saerTo ekonomikuri sargeblobunarianoba (31-e 
muxlis pirveli punqtis pirveli winadadeba). kanoni im SemTxvevaSic iTva-
liswinebs saTanado kompensacias, rodesac ZeglTa dacvasTan dakavSirebuli 
samarTlebrivi RonisZieba Á sxva formiT iwvevs konfiskaciis Sedegs~ (31-e 
muxlis pirveli punqtis me-2 winadadeba).

II
1. saerTo sasamarTloSi ganxiluli saqmis mosarCele _ industriuli 

sawarmo, romelic aris saaqcio sazogadoeba (SemdgomSi: mosarCele), gasuli 
saukunis dasasruls direqtorTa sacxovrebeli saxlis statusiT aSenebuli 
vilis mesakuTrea, misi farTi Seadgens 950 m²-s...

1983 wels vila formalurad daeqvemdebara ZeglTa dacvas...
3. ZeglTa dacvas daqvemdebarebasTan erTad, qvemdgomma administraciul-

ma organom Tavisi gadawyvetilebiT ar daakmayofila mosarCelis gancxadeba 
ZeglTa dacvasTan dakavSirebuli samarTlebrivi normebis Sesatyvisi likvi-
daciis nebarTvis gacemis Taobaze. administraciuli organos azriT, sayo-
velTao keTildReobis mosazrebebidan gamomdinare, ar arsebobda mizezebi, 
romlebic gaamarTlebda aseTi nebarTvis gacemas. kulturis ZeglTa dacvis 
Sesaxeb landis kanonis me-13 muxlis pirveli punqtis me-2 winadadebis mixed-
viT, gancxadebis Taobaze gadawyvetilebis miRebisas ver iqneba gaTvaliswi-
nebuli is, rom ver moiZebna Senobis gamoyenebis raime SesaZlebloba da misi 
Senaxva, rac, xarjebis odenobidan gamomdinare, mesakuTrisaTvis ekonomiku-
rad wamgebiani iyo.

administraciuli saCivaric da sarCelic warumatebeli aRmoCnda.
saapelacio sasamarTlom, germaniis ZiriTadi kanonis me-100 muxlis pir-

veli punqtis safuZvelze, SeaCera samarTalwarmoeba da mimarTa federalur 
sakonstitucio sasamarTlos kiTxviT: xom ar ewinaaRmdegeba kulturis Zegl-
Ta dacvis Sesaxeb landis 1978 wlis 23 martis kanonis (kanonTa da sxva nor-
matiul aqtTa macne, gv. 159) me-13 muxlis pirveli punqtis me-2 winadadeba 
konstitucias, vinaidan igi iTvaliswinebs, rom: Á pirveli qvepunqtis SemTxve-
vebSi nebarTvis gacema SeiZleba mxolod maSin, rodesac sayovelTao keTil-
dReobis sxva moTxovnebi gadaswonis ZeglTa dacvisa da movla-patronobis 
interesebs~ (kulturis ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis 
pirveli punqtis pirveli winadadeba).
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g
mocemul SemTxvevaSi Semowmebas daqvemdebarebuli norma ar Seesabameba 

germaniis ZiriTadi kanonis me-14 muxlis pirvel punqts.
1. kulturis ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis pirveli 

punqtis me-2 winadadeba exeba sakuTrebis Sinaarssa da SezRudvebs, romlebic 
unda Sefasdes germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtisa 
da ara _ me-14 muxlis me-3 punqtis safuZvelze. konfiskaciiT saxelmwifo 
exeba calkeuli piris sakuTrebas. konfiskacia gamiznulia imisaTvis, rom 
garkveuli sajaro amocanebis Sesasruleblad ganxorcieldes germaniis Zi-
riTadi kanonis me-14 muxlis pirveli punqtis pirveli winadadebiT daculi 
konkretuli samarTlebrivi poziciis sruli an nawilobrivi CamorTmeva.

aRniSnuli xorcieldeba an kanonis meSveobiT, romelic pirTa garkveul 
wres arTmevs sakuTrebis uflebas (legaluri konfiskacia), an administra-
ciuli organos mier kanoniT gaTvaliswinebuli Sesabamisi uflebamosilebis 
safuZvelze gamocemuli aRmasrulebeli aqtiT (administraciuli konfiska-
cia) (ix: BVerfGE 52, 1 [27]; 58, 300 [330]).

winamdebare SemTxvevaSi ar aris mocemuli aseTi winapirobebi. arc kultu-
ris ZeglTa dacvis landis kanonis is norma, romelic awesebs nebarTvis saval-
debuloobas daculi Zeglebis likvidaciasTan dakavSirebiT da arc nebarTvis 
gacemaze uari ar warmoadgens konfiskacias germaniis ZiriTadi kanonis me-14 
muxlis me-3 punqtis gagebiT. aRniSnuli norma pirs ar arTmevs mesakuTris 
konkretul uflebasa da pozicias garkveuli sazogado amocanebis Sesrulebis 
mizniT, igi zogadad da abstraqtulad zRudavs im nakveTiT sargeblobis Sesa-
Zleblobebs, romelzec ganTavsebulia kulturis Zegli, xolo nebarTvis gace-
maze uaris Sesaxeb gamocemuli aqti axdens aRniSnuli SezRudvis realizacias. 
amiT kulturis ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis pirveli 
punqtis me-2 winadadeba gansazRvravs sakuTrebis Sinaarssa da SezRudvebs ger-
maniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebis gage-
biT. normis amgvar mikuTvnebas Sesabamisi safuZvlisaTvis mniSvneloba ara aqvs 
uflebis subieqtis SezRudvisa da datvirTvis intensiurobis ganxilvisa da 
SefasebisaTvis. aRniSnuli mikuTvneba ZalaSi rCeba im SemTxvevaSic, rodesac 
Careva, Tavisi masStabebidan gamomdinare, dainteresebuli pirisaTvis gaigive-
buli an mimsgavsebulia konfiskaciasTan (ix: BVerfGE 83, 101 [211]). 

vinaidan, aqedan gamomdinare, unda gadawydes Semowmebas daqvemdebarebuli 
normis Sesabamisobis sakiTxi germaniis ZiriTadi kanonis me-14 muxlis pirvel 
da me-2 punqtebTan, am sakiTxTan mimarTebiT ar gamoiyeneba da ar ganixileba 
me-14 muxlis me-3 punqtis me-2 winadadebiT gaTvaliswinebuli norma, romlis 
mixedviTac, uflebis CamorTmevis ganmsazRvreli normebi aseve unda iTva-
liswinebdnen kompensaciis formasa da moculobas. aseve ar gamoiyeneba da 
ganixileba arc me-14 muxlis me-3 punqtis me-4 winadadebiT gaTvaliswinebuli 
norma samarTlebriv saSualebebTan dakavSirebiT.

2. kanonmdebelma, sakuTrebis Sinaarsisa da SezRudvebis gansazRvrisas, ger-
maniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebis Sinaar-
sis SecnobiT, saTanadod unda daabalansos da gauTanabros erTmaneTs mesaku-
Tris kanonieri interesebi da sayovelTao keTildReobis moTxovnebi. amasTan, 
igi unda moqmedebdes konstituciis yvela danarCeni normis Sesabamisad; ka-
nonmdebelma gansakuTrebiT unda gaiTvaliswinos Tanazomierebis konstitu-
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ciuri principi da germaniis ZiriTadi kanonis me-3 muxlis pirveli punqtiT 
dadgenili Tanasworobis principi. sayovelTao keTildReoba aris ara mxolod 
safuZveli, aramed, amasTanave, sakuTrebasTan mimarTebiT dawesebuli SezRu-
dvebis zRvari. mesakuTris uflebamosilebis SezRudva ar SeiZleba gascdes im 
dacviTi meqanizmis mizans, romlis safuZvelzec da romlis gansaxorciele-
bladac Seiqmna Sesabamisi norma. amasTan, dauSvebelia sakuTrebis garantiis 
ZiriTadi arsis gaufasureba. aRniSnuli gulisxmobs rogorc kerZo sargeblo-
bas anu sakuTrebis obieqtis mikuTvnebas erTi subieqtisaTvis, romlisTvisac 
igi, rogorc piradi iniciativis safuZveli, unda iyos sargeblis momtani, ase-
ve moicavs sakuTrebis sagnis zogadi gankargvis uflebas.

kanonmdeblis uflebamosileba, romelic gulisxmobs zemoT aRniSnuli saki-
Txebis mowesrigebas, Tavis mxriv, eqvemdebareba sxvadasxvagvar SezRudvas. ro-
desac sakuTreba uzrunvelyofs calkeuli piris pirad Tavisuflebas qonebriv-
samarTlebrivi sferos farglebSi, is sargeblobs gansakuTrebuli dacviT (ix: 
BVerfGE 42, 263 [294]; 50, 290 [340]; 70, 191 [201]; 95, 64 [84]). amisagan gansxvavebiT, 
kanonmdeblis uflebamosileba miT ufro Á Sors midis~, rac ufro Zlieria saku-
Trebis obieqtis socialuri funqcia da konteqsti; amisaTvis gadamwyveti mniS-
vneloba aqvs mis Taviseburebasa da funqcias (ix: BVerfGE 53, 257 [292]).

mesakuTris uflebebis SezRudva zemoT aRniSnuli safuZvliT, rogorc 
sakuTrebis socialuri konteqstisa da funqciis gamoxatuleba (germaniis 
ZiriTadi kanonis me-14 muxlis me-2 punqti), ZiriTadad, ar iTvaliswinebs 
kompensacias. Tu kanonmdebeli sakuTrebis Sinaarsisa da SezRudvebis gan-
sazRvrisas scdeba zemoT miTiTebul sazRvrebs, maSin kanonis normas ara 
aqvs Zala (ix: BVerfGE 52, 1 [27]), xolo am normis safuZvelze dawesebuli 
SezRudvebi aris marTlsawinaaRmdego da maTgan Tavis dacva SesaZlebe-
lia pirveladi samarTlebrivi dacvis gziT. Tumca, konstituciis safuZve-
lze aRniSnuli normebi ver gamoiwvevs kompensaciis moTxovnis uflebas  
(ix: BVerfGE 58, 300 [320]). 

II
zemoT aRniSnuli principebis mixedviT, kulturis ZeglTa dacvis Sesaxeb 

landis kanonis me-13 muxlis pirveli punqtis me-2 winadadeba ar Seesabameba 
germaniis ZiriTadi kanonis me-14 muxlis pirvel punqts.

1. norma, romelic, sxva landebis ZeglTa dacvis kanonebisagan gansxvave-
biT, ar moicavs mesakuTris interesebis gaTvaliswinebas, garkveul SemTxve-
vebSi araTanazomierad Zlierad zRudavs mis uflebebs.

a) kulturul ZeglTa dacvis kanoniT mowesrigeba aris legitimuri saqme, 
xolo ZeglTa movla-patronoba ki _ sazogadoebis maRali rangis amocana, 
romelic amarTlebs da asabuTebs SezRudvebs germaniis ZiriTadi kanonis me-
14 muxlis pirveli punqtis me-2 winadadebebis gagebiT.

b) rac Seexeba kulturis ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis 
pirveli punqtis me-2 winadadebiT gaTvaliswinebuli nebarTvis daTqmas, unda 
aRiniSnos, rom igi saTanado da aucilebelia kanonis miznis misaRwevad...

g) normis gamoyenebac ar iwvevs mesakuTris araTanazomier datvirTvas 
viwro gagebiT. daculi Zeglis mimarT sazogadoebis interesis dakmayofi-
leba SesaZlebelia nakveTisa da Senobis im mesakuTrisaTvis valdebulebis 
dakisrebiT, romlis sakuTrebac gansakuTrebiT mWidrod aris dakavSirebuli 
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socialur funqciasTan. aRniSnuli socialuri valdebuleba gamomdinareobs 
konkretuli situaciidan, kerZod, nakveTis mdebareobidan da misi Tavisebu-
rebebidan.

Senobis likvidaciis akrZalvis Sedegad ar izRudeba ZegliT sargebloba. 
ZeglTa dacvis maRali rangisa da germaniis ZiriTadi kanonis me-14 muxlis 
me-2 punqtis me-2 winadadebis gaTvaliswinebiT, mesakuTre zogadad unda 
moelodes misTvis nakveTis ufro rentabeluri gamoyenebis akrZalvas.

germaniis ZiriTadi kanonis me-14 muxlis pirveli punqti ar icavs saku-
TrebiT yvelaze momgebian sargeblobas (ix: BVerfGE 91, 294 [310]).

d) sxvagvarad aris saqme, rodesac aRar arsebobs daculi Zeglis gamo-
yenebis SesaZlebloba. aseTi SemTxveva SeiZleba warmoiSvas maSin, rodesac 
sargeblobis Tavdapirveli saxeoba veRar grZeldeba pirobebis cvlile-
bis gamo da ver xerxdeba ZegliT sxvagvarad sargeblobis realizeba. ise-
Ti mesakuTrec ki, romelic sakmaod dadebiTad aris ganwyobili ZeglTa 
dacvasTan dakavSirebuli sakiTxebis mimarT, kerZo sargeblobis funqcias 
Tavis nakveTTan mimarTebiT srulad gauqmebulad miiCnevs im SemTxveva-
Si, rodesac igi ver SeZlebs nakveTis gonivrul gamoyenebas da verc mis 
gasxvisebas. amasTan, Tu gaviTvaliswinebT Zeglis SenarCunebis kanoniT 
gansazRvrul valdebulebas, maSin ufleba advilad gardaiqmneba tvir-
Tad, romelic mesakuTrem unda ikisros mxolod sazogadoebis interesis 
saxeliTa da safuZvliT, yovelgvari piradi sargeblis gareSe. am piris 
samarTlebrivi pozicia miaxloebulia iseT mdgomareobasTan, rodesac igi 
aRar imsaxurebs Á sakuTrebis~ wodebas. aseT SemTxvevebSi aRar aris mesa-
kuTrisaTvis SeTavsebadi da gamarTlebuli Senobis likvidaciis akrZalva. 
Tu kanonmdeblis azriT, sayovelTao keTildReoba moiTxovs Zeglis Se-
narCunebas, rogorc es xSirad xdeba didi istoriuli mniSvnelobis mqo-
ne kulturis Zeglebis SemTxvevaSi, maSin amis miRweva SesaZlebelia mxo-
lod konfiskaciis (kulturis ZeglTa dacvis Sesaxeb landis kanonis 30-e 
muxlis pirveli punqtis pirveli qvepunqti) gziT.

mocemul etapze SesaZlebelia Riad darCes sakiTxi, Tu sad gadis Seu-
Tavseblobis zRvari da ra moculobiT exeba mesakuTres mocemul saqmeSi 
gansaxilveli norma SesaZleblobis zRvris gadaWarbebiT. kulturis Ze-
glTa dacvis Sesaxeb landis kanonis me-13 muxlis pirveli punqtis me-2 
winadadebis arakonstituciuroba gamomdinareobs jer kidev iqidan, rom 
norma ar gamoricxavs mesakuTreTa araTanazomier datvirTvasa da SezRu-
dvas da ar iTvaliswinebs raime zomas sakuTrebis amgvari SezRudvebis 
Tavidan asacileblad.

2. Senobis likvidaciis akrZalvis araTanazomierebas ar cvlis kultu-
ris ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis pirveli punqtis 
me-2 winadadeba. aRniSnuli e.w. salvatoruli20 daTqmis mixedviT, landma 
im SemTxvevaSi unda gaiRos saTanado kompensacia, rodesac ZeglTa dacvas-
Tan dakavSirebuli samarTlebrivi RonisZieba, Tumca, xeluxlebels tove-
bs Tavdapirveli sargeblobis saxeobasa da uflebas (pirveli winadadeba), 
magram Á sxva formiT iwvevs konfiskaciis Sedegs~. Tumca, kanonmdebels 
SeuZlia, sakuTrebis Sinaarsis ganmsazRvreli normis dauSvebeli Sedegebi 

20 salvatori (salvatoruli) germanul enaSi niSnavs mxsnels.
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Tavidan aicilos kompensaciasTan dakavSirebuli RonisZiebebiT (a), magram 
kulturis ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis pirveli 
punqtis me-2 winadadeba ver Seasrulebs am funqcias, vinaidan norma ar 
akmayofilebs (g) kompensaciasTan dakavSirebuli RonisZiebebis winapiro-
bebs (b).

a) sakuTrebis Sinaarssa da SezRudvebTan dakavSirebuli debulebebi, 
romlebic SeuTavsebeli iqneboda, magram kanonmdebeli maT daukavSirebda 
kompensaciis RonisZiebebs, gamonaklisis saxiT iqneboda germaniis ZiriTa-
di kanonis me-14 muxlis pirveli punqtis Sesabamisi.

aa) kanonmdebels, zogadad, ar ekrZaleba problematur SemTxvevebSic 
gana xorcielos sakuTrebis SemzRudveli RonisZiebebi, romlebic mas, sa-
yovelTao interesebidan gamomdinare, saWirod miaCnia, Tu igi kompensa-
ciasTan dakavSirebuli zomebis gansazRvriT moaxerxebs mesakuTris ara-
Tanazomieri da uTanasworo SezRudvebis Tavidan acilebas da saTanadod 
gaiTvaliswinebs mis kanonier ndobas (ix: BVerfGE 55, 137 [149]; 79, 174 
[192]; 83, 201 [212]). aRniSnuli balansis meSveobiT, garkveul SemTxvevebSi, 
SesaZlebelia konstituciuri dasaSvebobis miRweva, maSin, rodesac Cveu-
lebriv sakuTrebis Sinaarsisa da SezRudvebis ganmsazRvreli aRniSnuli 
saxis normebi miCneuli iqneba araTanazomierad da uTanasworod ger-
maniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winadadebis 
gagebiT.

bb) dabalansebasa da kompensaciasTan dakavSirebuli RonisZiebebi, 
zoga dad, ar warmoadgens konstituciurad dasaSveb saSualebas, raTa 
sakuTrebis dauSvebeli SezRudvebi SesabamisobaSi iqnes moyvanili ger-
maniis ZiriTadi kanonis me-14 muxlis pirvel punqtTan. normebi, romle-
bic gansazRvravs sakuTrebis Sinaarssa da SezRudvebs, kompensaciasTan 
dakavSirebuli RonisZiebebis gareSec unda icavdes sakuTrebis ZiriTad 
arss da Seesabamebodes Tanasworobis princips (ix: BVerfGE 79, 174 [198]). 
iq, sadac kanonis gamoyeneba, gamonaklisis saxiT, iwvevs mesakuTris Seu-
sabamo SezRudvas, SesaZlebelia, Tanazomierebis principis dasacavad da 
uTanasworobis msxverplis gasaneitraleblad da dasabalanseblad gaTva-
liswinebul iqnes kompensaciasTan dakavSirebuli RonisZiebebis sakiTxi.

gg) kompensaciasTan dakavSirebuli RonisZiebebi efeqturi ver iqneba 
maSin, rodesac teqnikuri an administraciuli da aseve, finansuri saSua-
lebebiT SeuZlebelia iseTi balansis miRweva, romelic Seesabameba Tana-
zomierebis princips da amiT mdgradia germaniis ZiriTadi kanonis me-14 
muxlis pirveli punqtis safuZvelze ganxorcielebuli Semowmebis mimarT. 
aseTi mdgomareoba aRniSnul sferoSi SesaZloa, Seiqmnas im SemTxvevaSi, 
rodesac Zeglis SenarCuneba mocemul situaciaSi ufro naklebi mniSvne-
lobisaa, vidre _ mesakuTris kanonieri moTxovnebi, romlebic saWiroeben 
gansakuTrebul dacvas da rodesac es interesi ar aris wminda finansuri 
xasiaTis. aseTi gansakuTrebuli SemTxvevebisaTvis kanoni gansakuTrebuli 
normis farglebSi unda iTvaliswinebdes Zeglis likvidaciis SesaZleblo-
bas, raTa srulad Seesabamebodes sakuTrebis garantias.

b) germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 wina-
dadebis sferoSi gamocemuli sakompensacio normebi unda akmayofilebdes 
Semdeg moTxovnebs:
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aa) aRniSnuli normebi saWiroebs kanonier safuZvels. sakuTrebis Sina-
arsisa da SezRudvebis gansazRvra, rogorc wesi, kanonmdeblis preroga-
tivaa. igi valdebulia, daicvas Sinaarsis ganmsazRvreli kanonebisaTvis 
konstituciiT gaTvaliswinebuli farglebi, xolo savaldebulo akrZal-
vis dawesebisas ar unda endos imas, rom administraciuli organoebi an 
sasamarTloebi Tavidan aicileben sakuTrebis garantiis darRvevebs Se-
sabamisi sakompensacio RonisZiebebisa Tu fuladi kompensaciis gziT. Tu 
kompensaciasTan dakavSirebuli moTxovnis ufleba unda iqnes gaTvaliswi-
nebuli, maSin aRniSnuli, parlamentis sabiujeto uflebis gaTvaliswine-
biT, unda ganxorcieldes kanonis meSveobiT.

bb) sakompensacio normebi, romlebsac gansakuTrebul SemTxvevebSi eva  -
leba Tanazomierebis principis dacva, ar aris sakmarisi moculobis im 
SemTxvevaSi, Tu isini Semoifargleba imiT, rom pirs miakuTvnebs mxolod 
fuladi kompensaciis moTxovnis uflebas. germaniis ZiriTadi kanonis me-
14 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswinebuli saku-
Trebis arsis garantia moiTxovs, rom, pirvel rigSi, gaTvaliswinebul iq-
nes zomebi mesakuTris araTanazomieri SezRudvis realurad Tavidan asa-
cileblad da sakuTrebis kerZo sargeblobis funqciis SesanarCuneblad. 
amisaTvis kanonmdebels SeuZlia isargeblos gardamavali, gamonaklisi da 
Semamsubuqebeli debulebebiTa da aseve, sxva administraciuli da teq-
nikuri instrumentebiT. Tu calkeul SemTxvevaSi amgvari balansi Seu-
Zlebelia, an Tu es dakavSirebelia Susabamo RonisZiebebTan, maSin aseTi 
SemTxvevebisaTvis SesaZlebelia, ganisazRvros finansuri kompensacia an 
mesakuTres miekuTvnos saxelmwifosagan Zeglis sabazro fasad Sesyidvis 
moTxovnis ufleba.

gg) iseve, rogorc sakuTrebis Sinaarsisa da SezRu dvebis normatiul 
doneze gansazRvrisas kanonmdebels evaleba, Seusabamo SezRudvebisa da 
datvirTvis SemTxvevebisaTvis gaiTvaliswinos Sesabamisi kompensaciis 
forma da moculoba, aseve administracia valdebulia, sakuTrebis SezRu-
dvebis gamoyenebisas, imavdroulad _ Tundac principis doneze, garkveul 
SemTxvevebSi gadawyvitos aucilebeli kompensaciis sakiTxi (hermesi, Her-
mes, NVwZ 1990, gv. 733). 

mesakuTrem, romelic araTanazomierad miiCnevs administraciul aqts, 
romlis safuZvelzec mas SeezRuda germaniis ZiriTadi kanonis me-14 muxlis 
pirveli punqtis pirveli winadadebiT gaTvaliswinebuli ZiriTadi ufleba, 
unda gaasaCivros es aqti administraciuli saCivriT. Tu aRniSnulis Sedegad 
SenarCundeba aqtis moqmedeba, maSin mas aRar SeuZlia kompensaciis moTxo-
vna germaniis ZiriTadi kanonis me-14 muxlis pirveli punqtis me-2 winada-
debis farglebSi (ix: BVerfGE 58, 300 [324]). aqedan gamomdinare, pirma unda 
gadawyvitos, miiRebs igi sakuTrebis SezRudvis ganmaxorcielebeli uflebis 
xelmyof aqts, Tu gaasaCivrebs mas. es gadawyvetileba man gonivruli ga-
azrebis safuZvelze SesaZlebelia, miiRos mxolod im SemTxvevaSi, rodesac 
pirma icis, ekuTvnis Tu ara mas kompensacia. ar SeiZleba imis molodini, rom 
dainteresebuli piri sxva, damoukidebeli warmoebis farglebSi, savaraudod 
_ mosalodneli kompensaciis miRebis imediT, daeTanxmeba im administraciu-
li aqtis SenarCunebas, romelsac igi Seusabamod miiCnevs germaniis Ziri-
Tadi kanoniT gaTvaliswinebul sakuTrebis garantiasTan. administraciulma 
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sasamarTloebmac unda icodnen, Tu ra gziT moxdeba garkveul SemTxveva-
Si Seusabamo SezRudvis kompensacia, raTa amomwuravad Seafason sakuTrebis 
uflebis xelmyofi administraciuli aqtis marTlzomiereba.

aRniSnulidan gamomdinare, kanonmdebeli valdebulia, kompensaciasTan 
dakavSirebuli materialur-samarTlebrivi normebi ganavrcos administra-
ciul-samarTlebrivi normebiT, romlebic uzrunvelyofs imas, rom sakuTre-
bis SezRudvis ganmaxorcielebeli administraciuli aqti imavdroulad moi-
cavdes gadawyvetilebas uflebaSezRuduli mesakuTrisaTvis SesaZlo kom-
pensaciis mikuTvnebis Sesaxeb; finansuri kompensaciis SemTxvevaSi gadawyve-
tileba miiReba mxolod principis doneze anu moTxovnis uflebis arseboba-
ararsebobis Sesaxeb.

g) kulturis ZeglTa dacvis Sesaxeb landis kanonis me-13 muxlis pir-
veli punqtis me-2 winadadebiT gaTvaliswinebuli salvatoruli daTqma 
ar akmayofilebs zemoT aRniSnul moTxovnebs. klauzula arc imas iTva-
liswinebs, rom sakuTrebis arakonstituciuri xelyofa, pirvel rigSi, 
acilebuli unda iyos gamonaklisi da Semamsubuqebeli normebisa da aseve 
administraciuli da teqnikuri RonisZiebebis gziT da arc administra-
ciul warmoebas awesrigebs imgvarad, rom zemomiTiTebuli formiT iqnes 
gaTvaliswinebuli piris kanonieri interesebi da misTvis samarTlebri-
vi dacvis saTanado uzrunvelyofa. ukve aRniSnuli daskvnebis Sedegadac 
miiCneva, rom igi ar warmoadgens saTanado konstituciur-samarTlebriv 
safuZvels, raTa dabalansdes kulturis ZeglTa dacvis Sesaxeb landis ka-
nonis me-13 muxlis pirveli punqtis me-2 winadadebis safuZvelze ganxor-
cielebuli araTanazomieri Careva mesakuTris uflebebSi. rCeba Tu ara 
normas, misi formulirebidan, sistematikidan da kanonmdeblis nebidan 
gamomdinare, mowesrigebisa da gamoyenebis sxva sfero imis gaTvaliswi-
nebiT, rom aRniSnuli norma arc konfiskaciis kompensaciis safuZvels 
warmoadgens germaniis ZiriTadi kaninis me-14 muxlis me-3 punqtis me-2 
da me-3 winadadebebis gagebiT da arc kompensaciasTan dakavSirebul Ro-
nisZiebad miiCneva, sakuTrebis cnebis Sinaarsisa da SezRudvebis kanonis 
doneze gansazRvris farglebSi, germaniis ZiriTadi kanonis me-14 muxlis 
pirveli punqtis me-2 winadadebis gagebiT, unda gadawyviton Sesabamisad 
uflebamosilma sasamarTloebma...

germaniis ZiriTadi kanonis  
me-16 da me-161a muxlebTan dakavSirebiT:

E – 74, 51

1. germaniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebiT gaTva-
liswinebuli TavSesafris moTxovnis ZiriTadi ufleba, Tavisi aRwerilobi-
Ti nawilidan (normis aRwerilobiTi elementebidan) gamomdinare, erT-erT 
winapirobad iTvaliswinebs kauzalur kavSirs devnasa da qveynidan gaqcevas 
Soris. ZiriTadi uflebis ganvrcoba gaqcevis Semdeg damdgar garemoebebze 
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SeiZleba ganxilul iqnes mxolod im SemTxvevaSi, Tu es daSvebuli da gamarT-
lebulia TavSesafris gacemis arsisa da miznis mixedviT, rac Seesabameba ka-
nonmdeblis normirebis survils. 

2. gaqcevis Semdeg damdgar subieqtur garemoebebze, romlebic TavSesafris 
miRebis kandidatma samSoblos datovebis Semdeg TviTon Seqmna (gaqcevis Se-
mdeg damdgari garemoebebi, romlebic pirma Tavad gamoiwvia), TavSesafris 
miRebis ufleba gavrceldeba mxolod im SemTxvevaSi, Tu isini warmoadgens 
jer kidev samSobloSi arsebuli da ganxorcielebuli Sexedulebebis ga-
moxatulebasa da garkveul gagrZelebas.

meore senatis 1986 wlis 26 noembris ganCineba
- 2 BvR 1058/85 - 

sakonstitucio saCivari exeba sakiTxs: ra winapirobebis arsebobis SemTx-
vevaSi vrceldeba TavSesafris miRebis ZiriTadi ufleba gaqcevis Semdeg da-
mdgar garemoebebze.

I
momCivani (devnilTa organizacia ganis demokratiuli moZraobis wevri) 

miuTiTebs misi ganaSi dabrunebis Semdeg mosalodnel devnaze im gare-
moebebis gamo, romlebic man TviTonve warmoSva germaniis federaciul 
respublikaSi yofnisas (e.w. gaqcevis Semdeg damdgari subieqturi garemoebe-
bi). aseT viTarebaSi TavSesafris uflebis mikuTvneba ganixileba mxolod 
gansakuTrebul (da Zalze mkacri masStabebiT dadgenil) gamonaklis Se-
mTxvevebSi (federaluri sakonstitucio sasamarTlo BVerfGE 9, 174 [181]; 
38, 398 [402]; 64 [59]), vinaidan germaniis ZiriTadi kanonis me-16 muxlis me-2 
punqtis me-2 winadadebiT gaTvaliswinebuli TavSesafris miRebis ZiriTadi 
ufleba ar moicavs Tavad Seqmnili garemoebebis safuZvelze gamowveuli 
politikuri devnisagan dacvas. 

1. normis arsi ver ganisazRvreba mxolod misi mokle formulirebis 
safuZvelze (Á politikur devnilebs aqvT TavSesafris moTxovnis ufleba~), 
misi sruli Sinaarsi da mniSvneloba, formulirebis garda, gamomdinareobs 
sakiTxis mowesrigebis tradiciisa da misi Seqmnis istoriis erTobliobidan.

germaniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebiT 
gaTvaliswinebuli wesi dakavSirebulia saerTaSoriso samarTliT aRiare-
bul TavSesafris institutTan. aRniSnul normaSi unda moqceuliyo yvela-
feri is, rac Tavdapirvelad TavSesafarsa da TavSesafris uflebaSi moia-
zreboda da Camoyalibebuli iyo rogorc individualuri subieqturi (da 
sasarCelo gziT ganxorcielebadi) ZiriTadi ufleba. amasTan, ar iyo sauba-
ri saerTaSoriso-samarTlebrivi institutisagan damoukidebeli samarTle-
brivi institutis Seqmnaze, aramed saerTaSoriso samarTalSi dafuZnebuli 
samarTlebrivi cnebis Tavisufali saxelmwifoebrivi mixedulebis/rwmenis 
safuZveli unda Secvliliyo ZiriTadi uflebis statusiT, kerZod, Tav-
Sesafris maZieblis moTxovnis uflebiT (ix. federaluri sakonstitucio 
sasamarTlo BVerfGE 54, 341 [356]; aseve, federaluri sakonstitucio sa-
samarTlo BVerfGE 67, 184 [185]).
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a) TavSesafris samarTlebrivi instituti, rogorc igi Tavdapirvelad iyo 
cnobili da gamoyenebuli, winapirobad iTvaliswinebda (mosalodnel) devnasa 
da qveynidan gaqcevas Soris kauzaluri kavSiris arsebobas...

b) germaniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadade-
bis amgvarad gansazRvruli Sinaarsi ar ewinaaRmdegeba im humanur Canafiqrs, 
romelic safuZvlad udevs TavSesafris miniWebis uflebas (ix. federaluri 
sakonstitucio sasamarTlo BVerfGE 54, 341 [360]), aramed garkveulwilad 
uerTdeba mas. am humanuri ideis mizania, Seifaros da uzrunvelyos piris 
dacva, romelic imyofeba gamouval mdgomareobaSi, rac aSkarad mocemulia 
politikuri devnilebis SemTxvevaSi, romlebic sakuTari Tavisuflebis, si-
cocxlis an janmrTelobis dasacavad iZulebulni arian, gaiqcnen samSoblo-
dan an sxva qveynidan, sadac cxovroben. aRniSnulisagan gansxvavebiT, gaqcevis 
Semdeg damdgar garemoebebTan mimarTebiT, maTi warmoqmnis momentisaTvis ar 
arsebobs gamouvali mdgomareoba.

TavSesafris gacemis arsis ganvrcoba gaqcevis Semdeg damdgar gare-
moebebze mxolod pirobiTad iqneboda humanuri miznebis Sesatyvisi, vi-
naidan amiT TavSesafris miRebis ufleba gadaiqceoda qveyanaSi Semosvlis 
(imigraciis) zogad uflebad, ris Sedegadac nebismieri ucxoeli an moqa-
laqeobis armqone piri, nebismieri naklebad sarisko devnis provocirebiT, 
misTvis sakmaod stabiluri adgilidan SeZlebda germaniis federaciul 
respublikaSi damkvidrebuli ZiriTadi uflebis Á iZulebiT~ mopovebas. 
xolo TavSesafris samarTlebrivi institutis amgvari ganvrcobiT zemoT 
aRniSnuli humanuri ganzraxva aramcTu gamyardeba da dadasturdeba, ara-
med _ gaufasurdeba. 

2. zemoT moyvanili ganmartebebidan gamomdinareobs Semdegi: germaniis Zi-
riTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebiT gaTvaliswinebu-
li TavSesafris gacemis ZiriTadi ufleba, Tavisi aRwerilobiTi nawilidan 
gamomdinare, winapirobad iTvaliswinebs devnasa da qveynidan gaqcevas Soris 
kauzaluri kavSiris arsebobas. norma, misi safuZvlidan gamomdinare, miz-
nad isaxavs politikuri devnilisaTvis TavSesafris miniWebasa da misi dacvis 
uzrunvelyofas. uflebis ganvrcoba gaqcevis Semdeg damdgar garemoebebze 
SeiZleba ganxilul iqnes mxolod im SemTxvevaSi, Tu es daSvebuli da gamarT-
lebulia TavSesafris gacemis arsiTa da mizniT, rac Seesabameba kanonmde-
blis normirebis survils. 

a) am TvalsazrisiT ganixileba TavSesafris miniWebis sakiTxi gaqcevis Se-
mdeg damdgari e.w. obieqturi garemoebebis SemTxvevaSi, romlebic gamowveu-
lia samSobloSi mimdinare procesebiTa da movlenebiT, TavSesafris maZiebe-
li pirisagan damoukideblad.

b) Á a~ punqtSi, aRniSnulisagan gansxvavebiT, gaqcevis Semdeg damdgari su-
bieqturi garemoebebis SemTxvevaSi, romlebic pirma gamoiwvia Tavisi inicia-
tiviT qveynidan gaqcevis Semdeg, didi sifrTxilea saWiro...

... TavSesafris miRebis uflebis gavrceleba ganixileba mxolod im SemTx-
vevaSi, Tu Tavad gamowveuli gaqcevis Semdeg damdgari garemoebebi warmoad-
gens jer kidev samSobloSi arsebuli da ganxorcielebuli Sexedulebebis 
gamoxatulebasa da garkveul gagrZelebas. aseve, Tu es garemoebebi aris mka-
fiod gamoxatuli da pirovnebis ganmapirobebeli cxovrebiseuli stilisa da 
Sexedulebebis gamovlineba da logikuri Sedegi.
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gansaxilveli sakiTxisaTvis ki, sadac saqme gvaqvs saemigracio-politikur 
saqmianobasa da emigrantTa organizaciis wevrobasTan, yovelive aRniSnuli-
dan gamomdinare, gamoiricxeba TavSesafris mikuTvnebis aqtualuroba.

g) aseve, mxedvelobidan ar SeiZleba gamogvrCes is garemoeba, rom ger-
maniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebiT gaTva-
liswinebuli TavSesafris ufleba ar aris germaniis federaciul respu-
blikaSi yofnisa Tu deportaciisagan Tavis dacvis erTaderTi samarTle-
brivi saSualeba. is, rom pirs ar ekuTvnis TavSesafari, aranairad ar ga-
moricxavs imis SesaZleblobas, rom man, ucxo qveynis moqalaqeTa Sesaxeb 
kanonis safuZvelze, romelic sakmaod farTo asparezs aniWebs Sesabamisi 
uflebamosilebis mqone pirebs, miiRos germaniis federaciul respublika-
Si yofnis sxva statusi. im SemTxvevebSi, rodesac savaraudoa politikuri 
Tu sxva safuZvliT germaniis federaciul respublikaSi Sesabamisi statu-
sis miReba, miuxedavad imisa, gamoiricxa Tu ara TavSesafris ufleba, yve-
la zemoT aRniSnuli SesaZlebloba Riaa. xolo samSobloSi deportaciisas, 
rodesac pirs iq politikuri devna emuqreba, an aseTi piris sxva qveyanaSi 
deportaciisas, rodesac ivaraudeba, rom am qveynidan igi gaigzavneba Tavis 
samSobloSi, yvela ucxoelisaTvis moqmedebs 1951 wlis 28 ivlisis Jenevis 
devnilTa konvenciis 33-e muxlis (federaluri sakanonmdeblo macne BGBl. 
1953 II gv. 559), 1965 wlis 28 aprilis ucxo qveynis moqalaqeTa Sesaxeb ka-
nonis me-14 muxlisa (federaluri sakanonmdeblo macne BGBl. 1952 II S. (gv.) 
353) da 1950 wlis 4 noembris adamainis uflebaTa da ZiriTad Tavisufle-
baTa evropuli konvenciis me-3 muxlis (federaluri sakanonmdeblo macne 
BGBl. 1952 II gv. 686) damcavi normebi. es normatiuli da, garkveulwilad, 
saerTaSoriso samarTliT damkvidrebuli samarTlebrivi valdebulebebi 
TavisTavad gamoiyeneba aseve gaqcevis Semdeg damdgar garemoebebze, sadac, 
rogorc zemoT aRiniSna, ZiriTadad gamoiricxeba TavSesafris moTxovnis 
ufleba.

E – 80, 315

1. germaniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebis mixed-
viT, politikuri devna ZiriTadad saxelmwifoebrivi devnaa.

2. devna mxolod maSin aris politikuri, rodesac igi, calkeuli piris mimarT 
misi politikuri Tu religiuri Sexedulebebis, an sxvebisgan ganmasxvavebe-
li Tvisebebis gamo, gamoxatulia uflebebSi iseTi intensiuri CareviT, ris 
Sedegadac piri gariyulia saxelmwifoebrivi erTianobis mSvidobiani wesri-
gidan (struqturebidan).

3. aseve im qmedebaTa saxelmwifoebrivi devna, romlebic, Tavisi xasiaTidan ga-
momdinare, warmoadgens politikur SexedulebaTa realizacias praqtikaSi, 
ZiriTadad, SesaZloa iyos politikuri devna maSinac ki, rodesac saxelmwi-
fo Tavisi qmedebiT icavs arsebiT samarTlebriv sikeTes an Tavis politikur 
TviTmyofadobas. aRniSnuli movlenebis mimarT politikuri devnis gamosa-
ricxad saWiroa gansakuTrebuli dasabuTeba.

4. saxelmwifos mxridan devnis winapirobaa mis mier Tavisi teritoriis efeq-
turi gakontroleba, ris Sedegadac saxelmwifo Zalismierad prioritetul 
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organizmad warmosdgeba calkeuli piris winaSe. zemoaRniSnulidan gamom-
dinare, samoqalaqo omis SemTxvevaSi gamoiricxeba politikuri devnis Sesa-
Zlebloba, vinaidan am dros saxelmwifo erTmaneTTan mebrZol moqalaqeebs 
Soris gvevlineba samoqalaqo omis erT-erT mxared da mas, rogorc wesrigis 
damamyarebel Zalas, aRar Seswevs aRniSnuli teritoriis gakontrolebis 
unari. am mdgomareobis identuria partizanuli omebiT gamowveuli krizi-
suli situaciebic. Tumca, yvela zemoT aRniSnul SemTxvevaSi, Tu saxelmwi-
foebrivi Zalebi warmarTaven oms, romelic mimarTulia sapirispiro mxares 
moqmed pirTa (romlebic akmayofileben politikuri TavSesafris miRebisaT-
vis gaTvaliswinebul winapirobebs) fizikuri ganadgurebisaken, miuxedavad 
imisa, rom maT aRar surT an aRar SeuZliaT winaaRmdegobis gaweva, an ar mo-
nawileoben sabrZolo operaciebSi, aseve, rodesac saxelmwifos moqmedebebi 
miznad isaxavs mosaxleobis garkveuli nawilis (romlebic akmayofileben 
politikuri TavSesafris miRebisaTvis gaTvaliswinebul winapirobebs) fi-
zikur ganadgurebas an eTnikuri, kulturuli Tu religiuri TviTmyofado-
bis ngrevas, es aris politikuri devna.

5. a) vinc mxolod regionuli (erTi an ramdenime regionis farglebSi) po-
litikuri devnis msxverplia, germaniis ZiriTadi kanonis me-16 muxlis 
me-2 punqtis me-2 winadadebis gagebiT, mxolod maSin miiCneva politikur 
devnilad, Tu igi am devnis Sedegad mTeli qveynis masStabiT aRmoCndeba 
gamouval mdgomareobaSi anu, rodesac mas Tavisi samSoblos sxva regio-
nebSic ar SeuZlia TavSesafris povna (Sidasaxelmwifoebrivi TavSesafris 
alternativa).

b)  Sidasaxelmwifoebrivi TavSesafris alternativa iTvaliswinebs imas, rom 
TavSesafris maZiebeli garkveul olqebSi sakmarisad daculia politikuri 
devnisagan da mas aq arc sxva raime saSiSroeba emuqreba, romelic Tavisi in-
tensiurobiTa da simZimiT politikuri devnis gamomwvevi uflebebis SezRu-
dvis identuria, Tumca, SesaZloa, xasiaTiTa da SinaarsiT gansxvavebuli iyos 
Tavdapirveli saSiSroebisagan. 

E – 81, 142

1. wameba mxolod maSin moiazreba TavSesafris uflebaSi, Tu igi xdeba TavSesa-
fris uflebis ganmsazRvreli winapirobebis safuZvelze an am niSnebis gamo 
ufro mZafrad gamoiyeneba.

2. TavSesafars ver moiTxovs is, vinc miznad isaxavs germaniis federaciuli 
respublikidan samSobloSi Sesrulebuli teroristuli aqtebis ganxorcie-
lebis an mxardaWeris SesaZlo formebiT gagrZelebas.

me-2 senatis 1989 wlis 20 dekembris ganCineba
- BvR 958/86 -

sakonstitucio saCivari exeba sakiTxis ganxilvas: ekuTvnis Tu ara Tav-
Sesafari politikur damnaSaves, romelic Tavis samSobloSi mxars uWerda te-
roristul saqmianobas, germaniis federaciul respublikaSi agrZelebs te-
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roristuli saqmianobis xelSewyobas, xolo amJamad Tavis qveyanaSi policiis 
an samxedro Zalebis mxridan emuqreba wamebis safrTxe. 

senatma Tavis gadawyvetilebaSi ukve aRniSna, rom saxelmwifos mier gata-
rebuli Tavdacvis zomebic SesaZloa, iyos TavSesafris uflebis damadastu-
rebeli garemoeba. maSasadame, politikuri devna, germaniis ZiriTadi kanonis 
me-16 muxlis me-2 punqtis me-2 winadadebis gagebiT, ar gamoiricxeba mxolod 
im safuZvliT, rom saxelmwifo sisxlissamarTlebrivi sanqciebiT ebrZvis se-
paratistul an politikur-revoluciur saqmianobas da amiT icavs mis arse-
biT samarTlebriv sikeTes an Tavis politikur TviTmyofadobas. imisaTvis, 
rom amgvar RonisZiebebs ar mieniWoT politikuri devnis xasiaTi da elferi, 
saWiroa damatebiTi, obieqtur garemoebebTan dakavSirebuli kriteriumebi.

erT-erTi aseTi kriteriumia samarTlebriv sikeTeTa dacva. kriminalur 
samarTaldarRvevaTa saxelmwifoebrivi devna, kerZod ki _ im danaSaulebrivi 
qmedebebisa, romlebic mimarTulia sxva moqalaqeebis samarTlebriv sikeTeTa 
winaaRmdeg, ar warmoadgens Á politikur devnas~ arc im SemTxvevaSi, rodesac 
danaSauli Cadenilia Sesabamisi politikuri mosazrebebisa Tu Sexedulebebis 
safuZvelze. politikuri devna gamoiricxeba im SemTxvevaSic, rodesac obieq-
turi garemoebebi mianiSneben imaze, rom ama Tu im politikur-samarTlebrivi 
sikeTis winaaRmdeg Cadenili danaSaulebrivi qmedebis devna ar warmoadgens 
im politikuri Sexedulebebis Seviwroebas, romlebic safuZvlad udevs am 
qmedebas, aramed aris danaSaulis im kriminaluri komponentebis winaaRmdeg 
mimarTuli devna, romelTa dasjac saxelmwifos praqtikisaTvis damaxasia-
Tebeli da Cveulia. politikuri devna iseT SemTxvevebSic ver gamoiricxeba, 
rodesac piris mimarT gamovlindeba ufro mZafri reagireba, vidre es mi-
Rebulia identuri da msgavsi saSiSroebis (arapolitikuri) danaSaulebrivi 
qmedebebisas (ix.: BVerfGE 80, 315 [336-dan])...

Tumca, araadamianuri mopyroba, rogoricaa wameba, ar moiazreba germa-
niis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebaSi am normis 
sityva-sityviTi gagebiT, magram im SemTxvevaSi, Tu igi xdeba TavSesafris 
uflebis ganmsazRvreli winapirobebis safuZvelze an am niSnebis gamo ufro 
mZafria misi gamoyeneba anu, rodesac wameba aSkarad mimarTulia piris dana-
Saulebrivi qmedebis politikuri komponentebis winaaRmdeg, maSin igi mWidro 
kavSirSia piris politikur orientaciasTan da, Sesabamisad, Seicavs TavSesa-
fris uflebis damaxasiaTebel elementebsa da winapirobebs. aRniSnul SemTx-
vevaSi wameba gamowveulia piris mier politikur-samarTlebrivi sikeTisadmi 
dapirispirebiT da, Sesabamisad, am gziT gamoaSkaravebuli safrTxiT _ saxel-
mwifoebrivi erTianobisa da misi politikuri safuZvlebis mimarT.

miuxedavad imisa, rom zemoT aRniSnulis mixedviT, mocemulad unda CaiTva-
los devnis politikuri xasiaTi, TavSesafris ufleba SesaZloa, gamoiricxos 
germaniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebis sxva 
morigi safuZvliT (zRvruli elementiT). amgvari zRvruli elementi moce-
mulia iseT SemTxvevebSi, rodesac TavSesafris maZiebeli Tavis politikur 
Sexedulebebs axorcielebs teroristuli saSualebebiT. politikuri brZo-
lis amgvar formas, saerTaSoriso-samarTlebrivi wesrigis (sistemis) Sesa-
bamisad, gmobs germaniis federaciuli respublika. maSasadame, saxelmwifos 
mier gatarebuli zomebi, romlebic miznad isaxavs terorizmis mogeriebas 
an Tavidan acilebas, ar warmoadgens politikur devnas, Tu es RonisZiebebi 
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mimarTulia aqtiuri teroristis, misi Tanamonawilis (sisxlissamarTlebrivi 
gagebiT) an im piris winaaRmdeg, vinc uSualod ar monawileobs am saqmiano-
baSi, magram mosamzadebel stadiaze teroristuli saqmianobis mxardamWeria. 
Tumca, aRsaniSnavia, rom aseT SemTxvevebSic SesaZloa, saxeze iyos TavSesa-
fris uflebis ganmsazRvreli elementebis Semcveli devna, rodesac damate-
biTi garemoebebi, Tundac devnis gansakuTrebuli intensiuroba, metyvelebs 
aseT varaudze.

zemoT aRniSnulisagan damoukideblad miiCneva Semdegi: TavSesafris 
uflebis farglebSi ar moiazreba iseTi SemTxvevebi, rodesac saubaria 
teroristuli saqmianobisaTvis axali sabrZolo platformis Ziebaze, sai-
danac gagrZeldeba teroristuli aqtiurobis ganxorcieleba an mxardaWe-
ra. maSasadame, TavSesafars ver moiTxovs is, vinc miznad isaxavs germaniis 
federaciuli respublikidan samSobloSi Sesrulebuli teroristuli aqte-
bis ganxorcielebis an mxardaWeris SesaZlo formebiT gagrZelebas. aseTi 
piri ar eZebs dacvasa da mSvidobas, romelTa uzrunvelyofac safuZvlad 
udevs TavSesafris uflebas. TavSesafris uflebis ZiriTadi idea aris im 
pirisaTvis TavSesafris miniWeba, romelic politikuri devnis mizeziT im-
yofeba misTvis gamouval mdgomareobaSi (BVerfGE 74, 51 [64]). sicocxlisa da 
arsebobisaTvis saSiSi politikuri brZola unda dasruldes; politikuri 
devnili dacviT uzrunvelyofili unda iqnes im saerTaSoriso samSvido-
bo sistemis farglebSi, saidanac gamoriya igi devnis ganmaxorcielebelma 
saxelmwifom.

E – 94, 49

1. a) germaniis ZiriTad kanonSi cvlilebaTa Sesaxeb 1993 wlis 28 ivnisis kano-
niT kanonmdebelma Seqmna safuZveli devnilTa dacvis evropis erTiani wesis 
damkvidrebis gamartivebisaTvis, romelic miznad isaxavs datvirTvis gada-
nawilebas am sistemaSi monawile saxelmwifoebs Soris.

b) kanonmdebeli samarTlebrivad Tavisufalia ZiriTad uflebaTa Camoyali-
bebasa da cvlilebasTan dakavSirebiT, igi federaluri sakonstitucio sa-
samarTlosaTvis awesebs Sesabamis masStabs, oRond xelSeuxebeli unda dar-
Ces germaniis ZiriTadi kanonis 79-e muxlis me-3 punqtiT gaTvaliswinebuli 
sazRvrebi. TavSesafris ZiriTadi ufleba ar moiazreba germaniis ZiriTadi 
kanonis pirveli muxlis pirvel punqtSi. is, Tu ra aris misi mowesrigebis 
sfero da ra Sedegebi aqvs amas germaniis saxelmwifo xelisuflebisaTvis, 
damoukideblad unda ganisazRvros.

2. germaniis ZiriTadi kanonis me-16a muxlis me-2 punqti zRudavs me-16a muxlis 
pirveli punqtis mowesrigebis sferos, saxeldobr, aRniSnuli muxliT 
gaTvaliswinebul pirTa jgufs. kerZod, piri, romelic germaniis ZiriTadi 
kanonis me-16a muxlis me-2 punqtis pirveli winadadebis gagebiT usafrTxo 
qveynidan miaSurebs germaniis federaciul respublikas, ar saWiroebs mis 
mimarT germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis pirveli wi-
nadadebiT gaTvaliswinebuli ZiriTadi uflebis ganxorcielebas germaniis 
federaciul respublikaSi, vinaidan mas aRniSnul (mesame) qveyanaSic SeeZlo 
esargebla politikuri TavSesafriT. 
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3. evrogaerTianebis TiToeuli wevri saxelmwifo uSualod konstituciis Za-
liT miiCneva usafrTxo mesame saxelmwifod.

4. a) kanonis Tanaxmad (germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis 
me-2 winadadeba), usafrTxo mesame saxelmwifod miCnevisaTvis savaldebuloa 
Jenevis devnilTa konvenciisa (GFK) da adamianis uflebaTa dacvis evropuli 
konvenciis (EMRK) gamoyenebis uzrunvelyofa, rac gansakuTrebul winapi-
robebad iTvaliswinebs saxelmwifos orive konvenciaze mierTebas da ucxo 
qveynis moqalaqis SesaZlo devnis ganmaxorcielebel saxelmwifoSi depor-
taciisagan Tavis Sekavebas, sanam winaswar ar Seamowmebs, emuqreba Tu ara pirs 
aRniSnul qveyanaSi devna, Jenevis devnilTa konvenciis 33-e muxlis mixed-
viT, an wameba, araadamianuri an damamcirebeli dasja an mopyroba, adamianis 
uflebaTa evropuli konvenciis me-3 muxlis gagebiT.

b) kanonmdebels sakmarisi asparezi aqvs saxelmwifoebis usafrTxo mesame 
saxelmwifod kvalificirebisaTvis, Tumca, misi Sefaseba unda iyos misaRebi 
da aRiarebuli. 

5. a)  ucxo qveynis moqalaqe, romelic unda ganwesdes mesame saxelmwifoSi, ger-
maniis federaciul respublikas ver mosTxovs politikur TavSesafars an 
sxva mZime xelyofisagan dacvas im gancxadebebis safuZvelze, romelTa mixe-
dviTac, aRniSnuli piri Tavis samSobloSi TiTqos ver imyofeba stabilur, 
usafrTxo viTarebaSi, vinaidan konkretulad mis (calkeul) SemTxvevaSi – 
normatiuli garantiebis miuxedavad – TiTqosda irRveva Jenevis devnilTa 
konvenciiTa da adamianis uflebaTa evropuli konvenciiT gaTvaliswinebu-
li valdebulebebi. Sesabamisad, germaniis ZiriTadi kanonis me-16a muxlis 
me-2 punqtiT gaTvaliswinebuli mesame saxelmwifos usafrTxoebis Sesaxeb 
normatiuli garantiis koncefciis mixedviT, zemoaRniSnul SemTxvevaSi arc 
is materialur-samarTlebrivi poziciebi ganixileba, romelze dayrdnobi-
Tac, Cveulebriv, ucxo qveynis moqalaqeebs SeuZliaT deportaciisagan Tavis 
dacva (gansakuTrebiT ucxo qveynis moqalaqeTa Sesaxeb kanonis 51-e muxlis 
pirveli punqti da 53-e muxli). 

b)  Tumca, germaniis federaciuli respublika valdebulia, uzrunvelyos pi-
ris dacva, rodesac ucxo qveynis moqalaqeTa Sesaxeb kanonis 51-e muxlis pir-
veli punqtiTa da 53-e muxliT gaTvaliswinebuli piris deportaciis xelSem-
Sleli normebi (barierebi) efuZneba iseT garemoebebs, romelTa gaTvaliswi-
nebac SeuZlebelia konstituciuri Tu kanonismieri normatiuli garantiis 
koncefciis farglebSi Tavisi gansakuTrebulobisa da Taviseburobis gamo 
da romlebic, zemoaRniSnulidan gamomdinare, Tavidanve scdeba amgvari kon-
cefciis sazRvrebs.

g) ucxo qveynis moqalaqes mxolod maSin SeuZlia miaRwios misi deportacii-
sa Tu mesame saxelmwifoSi dauyovnebeli ganwesebis damabrkolebeli ga-
monaklisi mizezebis arsebobis Semowmebas, Tu garkveuli garemoebebis 
safuZvelze aSkaraa, rom am piris SemTxvevaSi mocemulia is gansakuTrebu-
li gamonaklisi, rac ar aris moqceuli da gaTvaliswinebuli normatiuli 
garantiis koncefciaSi. aRniSnuli garemoebis dasabuTeba dakavSirebuli 
unda iyos mkacr moTxovnebTan. 

6. a) germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis me-3 winadadeba mi-
marTavs ara mxolod kanonmdebels, aramed _ administraciul organoebsa da 
sasamarTloebsac: qveyanaSi yofnisa da cxovrebis aRmkveT RonisZiebebs ar 
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unda gaaCndeT suspenziuri Zala. sasamarTloSi warmodgenili gancxadebebi 
amgvari RonisZiebebis aRsrulebis SeCerebasTan dakavSirebiT, ar unda dak-
mayofildes.

b)  Tumca, germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis me-3 winadadebis 
mowesrigebis sfero ar scdeba normatiuli garantiis koncefciis farglebs.

meore senatis 1996 wlis 14 maisis gadawyvetileba
- 2 BvR 1938, 2315/93 -
motivacia/safuZvlebi:

II

germaniis ZiriTadi kanonis me-16a muxlis cvlileba ar scdeba imave ka-
nonis 79-e muxlis me-3 punqtis farglebs. kanonmdebelma aRniSnuli muxlis 
cvlilebisas aseve gaiTvaliswina germaniis ZiriTadi kanonis 79-e muxlis pir-
veli punqtis pirveli winadadebis moTxovnebi.

1. a) germaniis ZiriTadi kanonis 79-e muxlis me-3 punqti krZalavs kons-
tituciis iseT cvlilebebs, romlebic exeba imave kanonis pirveli da me-20 
muxlebiT gaTvaliswinebul principebs. aRniSnuli akrZalva ar moicavs mxo-
lod pirveli muxlis pirveli punqtiT gaTvaliswinebul princips adamianis 
Rirsebis dacvisa da pativiscemis Sesaxeb. aseve gasaTvaliswinebelia imave 
muxlis me-2 punqtiT ganmtkicebuli aRiareba, romlis mixedviTac, adamian-
Ta xelSeuvali uflebebi warmoadgens adamianTa erTobis (Tanamegobrobis), 
mSvidobisa da samarTlianobis safuZvels. aRniSnuli normisa da imave muxlis 
me-3 punqtis urTierTmimarTebidan, romelic miuTiTebs Semdegi muxlebiT 
gaTvaliswinebul ZiriTad uflebebze, gamomdinareobs, rom sxva danarCeni 
uflebebis ganxorcielebac imdenad ar eqvemdebareba SezRudvas, ramdenadac 
isini warmoadgenen pirveli muxlis pirveli da me-2 punqtebiT gaTvaliswi-
nebuli sistemis arsebobisa da SenarCunebis aucilebel winapirobas. aseve 
gasaTvaliswinebelia samarTlebrivi da socialuri saxelmwifos principebis 
ZiriTadi elementebi, romlebic asaxulia germaniis ZiriTadi kanonis me-20 
muxlis pirvel da me-3 punqtebSi. Tumca, germaniis ZiriTadi kanonis 79-e 
muxlis me-3 punqti iTxovs mxolod maT xelSeuxeblobas. aRniSnuli norma ar 
ukrZalavs kanonmdebels am uflebaTa pozitiur-samarTlebrivi gamovlinebis 
modifikacias saTanado safuZvliT (ix. BVerfGE 84, 90 [120]). 

b) konstituciis yvela sxva normis msgavsad, TavSesafris ZiriTadi ufle-
bac dgas cvlilebebis gamtarebeli kanonmdeblis dispoziciis winaSe (ger-
maniis ZiriTadi kanonis 79-e muxlis pirveli punqtis pirveli winadadeba da 
me-2 punqti). konstituciaSi cvlilebaTa gamtarebeli kanonmdeblisaTvis 
[e.w. konstituciuri kanonmdeblisaTvis] germaniis ZiriTadi kanonis 79-e 
muxlis me-3 punqtiT dawesebuli zRvari, romlis mixedviTac, akrZalulia 
germaniis ZiriTadi kanonis pirveli da me-20 muxlebiT gaTvaliswinebuli 
principebis Sexeba, ar irRveva, rodesac ucxo qveynis moqalaqeebs poli-
tikuri TavSesafari eZlevaT ara TavSesafris ZiriTadi uflebis ganxor-
cielebis gziT. Tumca, germaniis federalurma sakonstitucio sasamarT-
lom germaniis ZiriTadi kanonis me-16 muxlis me-2 punqtis me-2 winadadebiT 
gaTvaliswinebuli politikuri devnilebis mimarT ganmarta, rom TavSesa-
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fris ZiriTad uflebas safuZvlad udevs adamianis Rirsebis xelSeuxeblo-
bis principi, romlis mixedviTac, arc erT saxelmwifos ara aqvs ufleba, 
safrTxe Seuqmnas an Selaxos adamianis sxeuli, sicocxle an pirovnuli Ta-
visufleba iseTi mizezebis safuZvelze, romlebic kavSirSia mis politikur 
Tu religiur orientaciasa an iseT niSan-TvisebebTan, romlebsac piri ar 
flobs (ix. BVerfGE 80, 315 [333]; ix. aseve BVerfGE 54, 341 [357]; 76, 143 [157]). 
zemoT aRniSnulidan ar gamomdinareobs, rom TavSesafris ZiriTadi ufleba 
aris germaniis ZiriTadi kanonis pirveli muxlis pirveli punqtis mowesri-
gebis sfero. is, Tu ra aris misi mowesrigebis sfero da ra Sedegebi aqvs 
amas germaniis saxelmwifo xelisuflebisaTvis, damoukideblad unda gani-
sazRvros.

Tu konstituciaSi cvlilebebis gamtarebel kanonmdebels ar ekrZaleba, 
gaauqmos TavSesafris ufleba (rogorc aseTi), maSin aqedan gamomdinareobs, 
rom germaniis ZiriTadi kanonis me-16a muxlis norma, romelic me-2 punqtis 
pirveli da me-2 winadadebebiT zRudavs aRniSnuli ZiriTadi uflebiT gaTva-
liswinebul pirTa jgufs, me-3 punqtiT ki — saqmis warmoebasTan dakavSire-
buli mowesrigebis sferos, xolo me-2 punqtis me-3 da me-4 winadadebebiT 
cvlis germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtiT gaTvaliswine-
bul samarTlebrivi dacvis garantias da bolos, me-5 punqtiT qmnis evropis 
farglebSi devnilTa dacvis uzrunvelyofis safuZvels _ saerTaSoriso-
samarTlebrivi SeTanxmebebiT, ar scdeba konstituciis dasaSvebi cvlilebis 
farglebs.

g)  germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis me-3 winadadeba 
Seicavs piris qveyanaSi yofna-cxovrebis dasrulebis (aRkveTis) gansakuTre-
bul wess misi usafrTxo mesame saxelmwifodan germaniis federaciul respu-
blikaSi gadmosvlis SemTxvevaSi. aRniSulis Sedegad xdeba germaniis ZiriTa-
di kanonis me-19 muxlis me-4 punqtis modifikacia. SesaZloa, Riad darCes im 
sakiTxis ganxilva, xdeba Tu ara germaniis ZiriTadi kanonis me-20 muxlSi Ta-
vmoyrili samarTlebrivi saxelmwifos principebiT individualuri samarT-
lebrivi dacvis samarTlebrivi saxelmwifos principis Seucvlelad aRiareba 
(ix. BVerfGE 30, 1 [39]).germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis 
me-3 winadadeba yvela SemTxvevaSi ar exeba amgvar princips. aRniSnuli mo-
qmedebs im mimarTebiT, rom ucxoeli, Tumca sxva zedamxedveli instanciis 
mier yovelgvari winaswari Semowmebis gareSe, dauyovnebliv ganwesdeba usa-
frTxo mesame saxelmwifoSi, magram am RonisZiebebs safuZvlad udevs da win 
uswrebs normatiuli garantiebi aRniSnul mesame qveyanaSi Jenevis devnilTa 
konvenciisa da adamianis uflebaTa dacvis evropuli konvenciis Sesrulebis 
uzrunvelyofis Sesaxeb.

2. rac Seexeba germaniis ZiriTadi kanonis 79-e muxlis pirveli punqtis 
pirveli winadadebis moTxovnas, konstituciis cvlilebisa - da mocemul Se-
mTxvevaSi ki germaniis ZiriTadi kanonis me-16a muxlis me-2 punqtis me-3 wina-
dadebiT me-19 muxlis me-4 punqtis modifikaciisa — TviTon ZiriTad kanonSi 
TvalsaCinoobasTan dakavSirebiT, aRniSnuli moTxovna gaTvaliswinebulad 
miiCneva germaniis ZiriTad kanonSi me-16a muxlis me-2 punqtis me-3 winadade-
bis CamatebiT. 
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germaniis ZiriTadi kanonis me-19 muxlis me-3 punqtTan dakavSirebiT:

E – 21, 362

1. ZiriTadi uflebebi ar vrceldeba sajaro samarTlis iuridiul pirebze, Tu 
isini asruleben sajaro funqciebsa da amocanebs; Sesabamisad, aRniSnuli 
pirebi ver isargebleben sakonstitucio saCivriT (sakonstitucio saCivris 
Setanis uflebiT).

pirveli senatis 1967 wlis 2 maisis ganCineba
- 1 BvR 578/63 -

vestfalenis landis sadazRvevo dawesebulebis sakonstitucio saCivris 
saqmeze.

momCivani aris sajaro samarTlis uflebaunariani dawesebuleba, rome-
lic ganekuTvneba saxelmwifos e.w. arapirdapir administracias. Sesabamisad, 
misi uflebaunarianobis sakiTxi gadawydeba germaniis ZiriTadi kanonis me-19 
muxlis me-3 punqtis mixedviT. 

germaniis ZiriTadi kanonis me-19 muxlis me-3 punqtis Tanaxmad, ZiriTadi 
uflebebi, maTi Sinaarsis gaTvaliswinebiT, aseve vrceldeba adgilobriv iu-
ridiul pirebzec. aRniSnuli muxlis zusti formulirebis mixedviT, miiCneva, 
rom iuridiuli pirebi zogadad arian ZiriTad uflebaTa matareblebi, xolo 
calkeul SemTxvevaSi unda Semowmdes, ramdenad Seesabameba sakonstitucio 
saCivriT gaTvaliswinebuli ZiriTadi ufleba Tavisi arsiT saCivris warmdgen 
pirs. swored amgvaria germaniis federaluri sakonstitucio sasamarTlos 
praqtika kerZo samarTlis adgilobriv iuridiul pirTa mimarT. xSiria Se-
mTxvevebi, rodesac sasamarTlos mocemuli SemTxvevisaTvis Sesabamisad miuC-
nevia ZiriTadi uflebebi, maT Soris winamdebare saqmeSi - germaniis ZiriTadi 
kanonis me-3 muxlis pirveli punqtiTa da me-14 muxliT gaTvaliswinebuli 
ZiriTadi uflebebi (ix. BVerfGE 3, 383 [390]; 4, 7 [12 da 17]).

SeuZlebelia zemoaRniSnuli praqtikisa da aseve am praqtikis fargleb-
Si gamovlenili Sedegebis pirdapir gadatana sajaro samarTlis adgilobriv 
iuridiul pirebze. miuxedavad imisa, rom germaniis ZiriTadi kanonis me-19 
muxlis me-3 punqti miuTiTebs mxolod Á iuridiul pirebze~, amiT igi erTma-
neTs ar uTanabrebs sajaro samarTlisa da kerZo samarTlis iuridiul pire-
bs. Á ZiriTad uflebaTa arsi~, romelic normis Sinaarsis mixedviT gadamwyve-
tia, dasawyisSive iwvevs gamijvnas am or jgufs Soris. 

ZiriTadi uflebebis RirebulebaTa sistema gamomdinareobs calkeuli 
adamianis, rogorc fizikuri piris, Rirsebisa da Tavisuflebis principebi-
dan. ZiriTadi uflebebi, pirvel rigSi, icaven calkeuli adamianis Tavisu-
flebas saxelmwifos mxridan ganxorcielebuli SezRudvebisa Tu xelyofisa-
gan. amasTan, aRniSnuli uflebebi uzrunvelyofen sazogadoebaSi calkeuli 
adamianis Tavisufali da aqtiuri monawileobis winapirobebis gamyarebas. 
swored amgvari principuli warmodgena udevs safuZvlad germaniis ZiriTadi 
kanonis me-19 muxlis me-3 punqtis ganmartebasa da gamoyenebas. aRniSnuli 
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midgomiT iuridiuli pirebi mxolod maSin moiazrebian ZiriTadi uflebebis 
dacvis sferoSi, Tu maTi Camoyalibeba da saqmianoba aris fizikur pirTa 
Tavisufali ganviTarebis gamoxatuleba da gansakuTrebiT ki, Tu uflebaTa 
ganvrcoba saWiro da gamarTlebulia iuridiuli piris miRma mdgomi adamia-
nebis TvalsazrisiT. 

zemoaRniSnulidan gamomdinare, skeptikuria midgoma sajaro uflebamosi-
lebis ganxorcielebis sferoSi sajaro samarTlis iuridiul pirebze Ziri-
Tad uflebaTa ganvrcobis mimarT. Tu ZiriTad uflebebs safuZvlad udevs 
calkeuli adamianis urTierToba sajaro xelisuflebasTan, maSin Seusabamo 
iqneba, rom TviTon saxelmwifo iyos ZiriTadi uflebebiT mosargeble, vi-
naidan SeuZlebelia igi iyos ZiriTad uflebaTa adresatic da subieqtic (ix. 
BVerfGE 15, 256 [262]). 

es mosazreba moqmedebs ara mxolod im SemTxvevis dros, rodesac saxel-
mwifo uSualod Cndeba asparezze (rogorc federaluri, Tu romelime lan-
dis xelisufali), aramed im SemTxvevis drosac, rodesac saxelmwifo Tavisi 
amocanebis Sesasruleblad sargeblobs damoukidebeli samarTlebrivi war-
monaqmniT...

Tu yovelive aRniSulidan gamomdinare, ZiriTadi uflebebi da, Sesabami-
sad, sakonstitucio saCivari, rogorc samarTlebrivi saSualeba, ar gamoiye-
neba sajaro uflebamosilebis ganmaxorcielebeli sajaro samarTlis iuri-
diuli pirebis mimarT, maSin unda moqmedebdes sxva ram, rodesac, magaliTad, 
gamonaklis SemTxvevebSi uflebis subieqti uSualod miekuTvneba ZiriTadi 
uflebiT dacul sferos. am safuZvliT germaniis federalurma sakonstitu-
cio sasamarTlom aRiara germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis 
pirveli winadadebiT gaTvaliswinebuli ZiriTadi uflebis ganvrcoba uni-
versitetebsa da fakultetebze maTi uflebaunarianobisagan damoukideblad 
(ix. BVerfGE 15, 256 [262]); aRniSnuli ZiriTadi uflebis formulirebidan 
gamomdinare, mizanSewonilia misi ganvrcoba im dawesebulebebze, romelTa 
saqmianobac dakavSirebulia mecnierebasTan, kvlevasa da swavlebasTan. Sesa-
bamisad, xdeba eklesiebsa da sajaro samarTlis gaerTianebis statusis mqone 
sxva religiur sazogadoebebze garkveuli ZiriTadi uflebebis ganvrcoba.

E – 31, 314

meore senatis 1971 wlis 27 ivlisis gadawyvetileba 1971 wlis 18 maiss gamar-
Tul zepir ganxilvasTan dakavSirebiT 

- BvF 1/68, 2 BvR 702/68 -

... federalurma sakonstitucio sasamarTlom aRiara universitetebsa da 
fakultetebze germaniis ZiriTadi kanonis me-5 muxlis me-3 punqtis pirveli 
winadadebiT gaTvaliswinebuli ZiriTadi uflebis ganvrcoba (ix. BVerfGE 15, 
256 [262]). igive moqmedebs sajaro-samarTlebrivi radiomauwyeblobis mimar-
Tac. aRniSnuli uwyebebi aris saxelmwifo dawesebulebebi, romlebic im sfe-
roSi sargebloben ZiriTadi uflebebiT, sadac isini saxelmwifosagan damou-
kideblebi arian. swored Tavisufali radiomauwyeblobis ZiriTadi uflebis 
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realizebisaTvis kanonis safuZvelze Seiqmna radiomauwyebloba, rogorc 
saxelmwifosagan damoukidebeli, TviTmmarTvelobis sistemaze agebuli sa-
jaro samarTlis uwyeba; es uwyebebi isea organizebuli, rom gamoricxulia 
saxelmwifos mxridan dominirebuli gavlena. amgvari kanonebis gamocema da 
radiomauwyebelTa saxelmwifosagan damoukidebeli organizaciis Seqmna war-
moadgens germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis uSualo 
moTxovnas (ix. BVerfGE 12, 205).

maSasadame, dasaSvebad miiCneva radiomauwyeblis mier Tavisufali radio-
mauwyeblobis ZiriTadi uflebis darRvevis safuZvliT aRZruli sakonstitu-
cio saCivari. 

germaniis ZiriTadi kanonis  
me-19 muxlis me-4 punqtTan dakavSirebiT:

E – 10, 264

wesi, romlis mixedviTac, administraciul sasamarTloSi mimdinare samar-
Talwarmoebis farglebSi unda dawesdes ganmcxadeblis mier saxelmwifo baJis 
saavanso Tanxis gadaxda im SedegiT, rom avansis gadauxdeloba CaiTvleba gan-
cxadebis ukan gamoTxovad, ar ewinaaRmdegeba germaniis ZiriTad kanons.

pirveli senatis 1960 wlis 12 ianvris ganCineba
- 1 BvL 17/59 -

germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtis mniSvneloba mdgo-
mareobs imaSi, rom igi moqalaqeebis mimarT aRkveTs aRmasrulebeli xeli-
suflebis mier Á TviTgandidebas~; aRmasrulebeli xelisuflebis arc erTi 
aqti, romelic zRudavs moqalaqeTa uflebebs, ar SeiZleba ar daeqvemde-
baros mosamarTlis mier gadamowmebas. Tumca, sasamarTloebisaken mimavali 
gza ar aris SeuzRudavad Á Ria~. rodesac germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqti moqalaqes aniWebs srulyofil samarTlebriv dacvas xe-
lisuflebis Carevebisagan, es imas ar niSnavs, rom amiT igi Zaladakargulad 
acxadebs saproceso samarTlis im principebs, romlebic samarTlebrivad an 
faqtobrivad arTuleben sasamarTloebisadmi mimarTvis gzas. es principebi 
uzrunvelyofen samarTlebriv stabilurobas da awesrigeben marTlmsajule-
bis ganxorcielebis Tanmimdevrulobas, riTac aseve miznad isaxaven moqala-
qis samarTlebrivad dacvas. aRniSnulidan gamomdinare, arasdros damdgara 
eWvqveS is garemoeba, rom germaniis ZiriTadi kanonis me-19 muxlis me-4 pun-
qti moqmedi saproceso samarTlis farglebSi uzrunvelyofs saqmis ganxil-
vas sasamarTlo reJimSi da rom sasamarTlosadmi mimarTva damokidebulia 
amisaTvis dadgenili, garkveuli formaluri winapirobebis Sesrulebaze, ro-
goricaa: Sesabamisi vadebis dacva, saTanado warmomadgenloba da sxva (ix. 
BVerfGE 9, 194 [199]). mxolod im SemTxvevaSi, Tu saproceso normebi Seusaba-
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mod, usafuZvlod da samarTlebrivad gaumarTleblad aZneleben sasamarT-
losaTvis mimarTvas, isini ewinaaRmdegebian germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqtis pirvel winadadebas.

zemoaRniSnulidan gamomdinare, dasaSvebad miiCneoda da miiCneva saxel-
mwifos mier gadasaxadebis daweseba sasamarTloTi sargeblobisaTvis. aseTive 
usafuZvloa eWvi saxelmwifo baJisagan umweoTa ganTavisuflebis normebis 
arakonstituciurobis Sesaxeb maSin, rodesac gadasaxadisagan ganTavisufle-
ba damokidebulia saqmis perspeqtiulobis Semowmebaze (ix. BVerfGE 7, 53 [55]; 
9, 256 [257]).

E – 24, 33

3.  kanonmdebloba ar warmoadgens „saxelmwifo xelisuflebas“ germaniis Ziri-
Tadi kanonis me-19 muxlis me-4 punqtis gagebiT.

meore senatis 1968 wlis 25 ivnisis gadawyvetileba
- 2 BvR 251/63 -

kanonmdebloba ar warmoadgens Á saxelmwifo xelisuflebas~ germaniis Zi-
riTadi kanonis me-19 muxlis me-4 punqtis gagebiT.

germaniis ZiriTadi kanonis amoqmedebamde, saerTo germanuli samarTle-
brivi da sakonstitucio tradiciidan gamomdinare, iTvleboda, rom moqala-
qes ar SeeZlo kanonis winaaRmdeg sarCeli aReZra sasamarTloSi. es principi 
gamomdinareobda xelisuflebis sami ganStoebis urTierTmimarTebidan. 

Tu ZiriTadi kanoni miznad daisaxavda zemoxsenebuli tradiciis Secvla-
sa da me-19 muxlis me-4 punqtiT moqalaqis mier Tavisi uflebis darRvevaze 
miTiTebiT uSualod parlamentis mier miRebuli kanonis winaaRmdeg sarCe-
lis aRZvris SesaZleblobis damkvidrebas, maSin aRniSnuli ganzraxva naT-
lad da mkafiod unda asaxuliyo kanonSi. germaniis ZiriTadi kanonis me-20 
muxlis me-3 punqtisa da 97-e muxlis pirveli punqtis mixedviT, kanoni aris 
mosamarTlis gadawyvetilebis safuZveli. Tu kanoni gamonaklis SemTxvevaSi 
TviTon unda iyos sasamarTlo gadawyvetilebis sagani, maSin es erTmniSvne-
lovnad unda gamomdinareobdes Sesabamisi debulebidan, romlis mixedvi-
Tac, amgvari sarCeli daSvebulia, xolo germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqti am mimarTebiT ar Seicavs zust normas. kanonis kons-
tituciasTan Sesabamisobis gadamowmeba sakonstitucio sasamarTlos mier 
gansakuTrebiT naTlad aris mowesrigebuli ZiriTadi kanonis 93-e muxlis 
pirveli punqtis me-2 qvepunqtsa da me-100 muxlis pirvel punqtSi. aRniS-
nuli normebi amomwuravia, miuxedavad imisa, rom me-19 muxlis me-4 punqtiT 
gaTvaliswinebuli sasamarTlosaTvis mimarTvis garantia gankuTvnilia ca-
lkeuli adamianis uflebaTa dasacavad. ar SeiZleba imis varaudi, rom ka-
nonis sakonstitucio sasamarTlos mier gadamowmebasTan erTad, romelic 
dakavSirebulia garkveul winapirobebTan, xolo normaTa abstraqtuli kon-
trolis SemTxvevaSi Sesabamisi gancxadebis Setana mxolod garkveul pirebs 
SeuZliaT, yvela moqalaqes unda SeeZlos saerTo sasamarTloebisaTvis mi-
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marTva kanonis winaaRmdeg mimarTuli sarCeliTa da gancxadebiT, rom Ti-
Tqos kanoni arRvevs mis uflebebs, sadac umetesad saubari iqneba ZiriTad 
uflebebze. aRniSnulis Sedegad saerTo sasamarTlos kanonis winaaRmdeg 
mimarTul sarCelze miRebul gadawyvetilebas unda mieniWos saerTo saval-
debulo xasiaTi; sasamarTlo uflebamosili unda iyos, saWiroebis SemTx-
vevaSi daadginos kanonis baTiloba. sasamarTlo gadawyvetileba, romlis 
saganic aris kanonis Zala da moqmedebis sakiTxi, amgvar warmoebaTa Tavise-
burobis gamo, SesaZloa ar Semoifarglos kanonieri Zalis mqone gadawyve-
tilebiT da dakmayofildes mosazrebiT, rom sxva, jer kidev moqmedi kanoni 
arRvevs mosarCelis uflebebs da ar unda iqnes gamoyenebuli mis mimarT. 
magram aSkaraa, rom germaniis ZiriTadi kanonis me-19 muxlis me-4 punqti 
miznad isaxavs individualuri uflebebis dacvas; aRniSnuli normidan ar 
gamomdinareobs calkeuli moqalaqis ufleba, Tavisi uflebebis darRve-
vis safuZvliT aRZras sarCeli, romlis safuZvelzec saerTo sasamarTlo 
miiRebs saerTo valdebulebiTi Zalis mqone gadawyvetilebas kanonis moq-
medebis Sesaxeb, msgavsad 1946 wlis bavariis konstituciis 98-e muxlis me-4 
winadadebisa, romelic ukve moqmedebda saparlamento sabWos muSaobisas da 
romelic pirdapir iTvaliswinebs amgvari sarCelis aRZvris SesaZleblo-
bas Á popularuli sarCelis~ [sarCeli, romelic SeiZleba aRZras nebismierma 
pirma] SemTxvevaSi.

E – 35, 382

1. ucxo qveynis moqalaqeTa Sesaxeb germaniis kanonis me-10 muxlis pirveli 
punqtis me-11 qvepunqti ar ewinaaRmdegeba samarTlebrivi saxelmwifos prin-
cips.

2. germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtiT gaTvaliswinebuli 
samarTlebrivi dacva, mTeli Tavisi moculobiT, aseve vrceldeba ucxo qvey-
nis moqalaqeebzec.

3. moTxovnebi deportaciis gankargulebaTa dauyovnebeli aRsrulebisaTvis 
savaldebulo sazogado interesisadmi germaniis ZiriTadi kanoniT gaTva-
liswinebuli samarTlebrivi dacvis garantiasTan mimarTebiT ar unda iyos 
Tavad gasaxlebis safuZvlebTan dakavSirebul moTxovnebze naklebad mka-
cri; ufro metic, sazogado interesi unda mdgomareobdes swored dauyovne-
bel aRsrulebaSi. 

4. dauyovnebeli aRsrulebis mimarT sazogado interesisa da ucxo qveynis mo-
qalaqis qveyanaSi darCenasTan dakavSirebuli piradi interesis urTierTSe-
fardebisas savaldebuloa aseve imis gaTvaliswinebac, rom deportaciis 
gankargulebis dauyovnebelma aRsrulebam SesaZloa, Seaferxos ucxo qvey-
nis moqalaqis mier ZiriTadi samarTalwarmoebis farglebSi Tavisi uflebis 
dacva-ganxorcieleba.

5. Tu deportaciis dauyovnebeli aRsrulebiT misi sasamarTlos mier ga-
damowmebamde gamovlindeba srulyofili faqtebi, maSin zemdgomi orga-
noebi da administraciuli sasamarTloebi valdebulebi arian, ZiriTadi 
saqmeebi ganixilon maqsimalurad SesaZlo siswrafiT. winaaRmdeg Se-
mTxvevaSi SesaZloa, rom TiTqosda gamarTlebuli gankarguleba depor-
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taciis dauyovnebeli aRsrulebis Sesaxeb gaxdes konstituciis sawina-
aRmdego. 

6. germaniis ZiriTadi kanonis me-6 muxlis pirveli punqti me-3 muxlis me-2 pun-
qtTan mimarTebiT iTvaliswinebs, rom deportaciis dauyovnebel aRsrule-
basTan dakavSirebul sazogado interess aseve daupirispirdes germaneli 
meuRlis piradi interesebi.

pirveli senatis 1973 wlis 18 ivlisis ganCineba
- 1 BvR 23, 155/73 -

erT samarTalwarmoebad gaerTianebuli sakonstitucio saCivrebi exeba 
ucxo qveynis moqalaqeTa mier deportaciis gankargulebis dauyovnebeli 
aRsrulebisas ZiriTadi uflebis ganxorcielebas da administraciuli sa-
samarTlos Sesaxeb germaniis kanonis me-80 muxlis me-3 punqtiT gaTvaliswi-
nebuli samarTalwarmoebis farglebSi dauyovnebeli aRsrulebis Semowmeba-
ganxilvas. 

sakonstitucio saCivrebi aRZres arabma studentebma, romelTa deporta-
ciac dakavSirebulia arabebisa da palestinur organizaciaTa winaaRmdeg ga-
tarebul administraciul organoTa zomebTan, rasac safuZvlad daedo 1972 
wlis 4/5 seqtembers q. miunxenSi palestineli teroristebis mier israelis 
olimpiur gundze ganxorcielebuli teroristuli aqti.

sakonstitucio saCivrebi dasabuTebulia.
gasaCivrebuli gadawyvetilebebi arRvevs sakonstitucio saCivrebis war-

mdgen pirTa germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTva-
liswinebuli samarTlebrivi saxelmwifos principidan da me-19 muxlis me-4 
punqtidan gamomdinare ZiriTad uflebebs, xolo erT-erTi momCivnis SemTx-
vevaSi aseve darRveulia germaniis ZiriTadi kanonis me-6 muxlis pirveli 
punqtiT gaTvaliswinebuli ZiriTadi ufleba.

I
germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTvaliswine-

buli pirovnebis Tavisufali ganviTarebis ZiriTadi ufleba, rogorc zoga-
dad adamianis ufleba, vrceldeba aseve germaniis federaciul respublikaSi 
myof ucxo qveynis moqalaqeebze. Tavisufali gadaadgilebisa da damkvidre-
bis ZiriTadi uflebis SezRudva (germaniis ZiriTadi kanonis me-11 muxli) ar 
gamoricxavs ucxo qveynis moqalaqeTa germaniis federaciul respublikaSi 
cxovrebasTan dakavSirebiT ZiriTadi kanonis me-2 muxlis pirveli punqtis 
gamoyenebas (ix. BVerfGE 6, 32 [36]). Tumca, aRniSnuli normidan gamomdinare, 
dacva mocemulia mxolod ZiriTadi kanonis me-2 muxlis pirveli punqtis 
da gansakuTrebiT _ sakonstitucio sistemis farglebSi; sakonstitucio 
sistemas miekuTvneba yvela samarTlebrivi norma, romelic formalurad 
da materialurad Seesabameba konstitucias (ix. BVerfGE 6, 32 [37]; ix. aseve 
BVerfGE 10, 89 [99]; 21, 54 [59]). aRniSnulis mixedviT, kanonmdebeli ufleba-
mosilia, gamosces normebi ucxo qveynis moqalaqeTa germaniis federaciul 
respublikaSi cxovrebisa Tu maTi deportaciis Sesaxeb.
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II
1. zemoaRniSnul normebTan mimarTebiT kanonmdebeli TavisTavad val-

debulia, gaiTvaliswinos samarTlebrivi saxelmwifos principi (ix. BVer-
fGE 17, 306 [313]; 19, 342 [348]). es principi, pirvel rigSi, moiTxovs, rom 
xelisuflebis mxridan calkeuli adamianis SemzRudveli Careva saWiroebs 
naTel da garkveul kanonier safuZvels da rom amasTan erTad saTanadod 
unda iqnes gaTvaliswinebuli Tanazomierebis principi. is, Tu ramdenad 
Seesabameba ucxo qveynis moqalaqeTa Sesaxeb germaniis kanonis yvela norma 
aRniSnul moTxovnebs, ar saWiroebs aq gadawyvetas. am kuTxiT aseve ar aris 
xarveziani debulebebi, romlebsac efuZneba deportaciisa da maTi dau-
yovnebeli aRsrulebis Sesaxeb gamocemuli gasaCivrebuli gankargulebe-
bi. momCivanTa ganmartebebisagan gansxvavebiT, igive moqmedebs aseve ucxo 
qveynis moqalaqeTa Sesaxeb germaniis kanonis me-10 muxlis pirveli pun-
qtis Á l~ qvepunqtTan dakavSirebiT. rogorc ukve germaniis federalurma 
mTavrobam marTebulad aRniSna, zemoT naxsenebi normis, gansakuTrebiT 
ki _ ganusazRvreli samarTlebrivi mcnebis _ „federaciuli respublikis 
arsebiTi saWiroeba~ _ Sinaarsica da mizanic sakmarisad jerovnad ganisa-
zRvreba ucxo qveynis moqalaqeTa Sesaxeb germaniis kanonis me-10 muxlis 
pirveli punqtis Á a~-Á k~ qvepunqtebis _ deportaciis mizezebis detaluri 
CamonaTvalidan gamomdinare...

2. vinaidan ucxo qveynis moqalaqeTa Sesaxeb germaniis kanonis me-10 muxlis 
pirveli punqtiT gaTvaliswinebuli mizezebis arsebobis SemTxvevaSi, depor-
tacia ar aris savaldebulo, aramed am sakiTxis gadawyveta eqvemdebareba Se-
sabamisad uflebamosili administraciuli organos Sinagan rwmenas, adminis-
traciuli organos mier am SemTxvevaSi gamoyenebuli normebi, rogorc amas 
marTebulad aRniSnavs germaniis federaluri mTavroba, iTvaliswinebs sak-
maris asparezs, raTa maTi gamoyenebisas saTanadod iqnes gaTvaliswinebuli 
Tanazomierebis principi, romelSic gansakuTrebul gamoxatulebas hpovebs 
samarTlebrivi saxelmwifos principi (ix. BVerfGE 17, 306 [314]).

aRniSnuli principis mixedviT, romelsac mieniWa sakonstitucio rangi (ix. 
BVerfGE 19, 342 [348]; 23, 127 [133]), adamianis Tavisuflebis SezRudva dasaS-
vebia mxolod im SemTxvevaSi, Tu igi warmoadgens sazogadoebrivi interesis 
dacvis aucileblad saWiro normas; amasTan, SerCeuli saSualebebi Tanazo-
mierad unda miemarTebodes dasaxul Sedegs. maSasadame, ucxo qveynis moqala-
qeTa Sesaxeb germaniis kanonis me-10 muxlis pirveli punqtis aRwerilobiTi 
elementebis gamoyenebisas saWiroa calkeuli debulebiT daculi sajaro in-
teresisa da ucxo qveynis moqalaqis piradi interesebis urTierTSefardeba, 
rac imas niSnavs, rom miTiTebuli urTierTSefardebisas aseve gaTvaliswine-
bul unda iqnes moqalaqis deportaciis gavlena da Sedegebi mis ekonomikur, 
profesiul da pirad arsebobasTan, gansakuTrebiT ki _ mis meuRlesTan mi-
marTebiT, romelsac ar surs an ar SeuZlia gahyves mas sxva qveyanaSi. aseve 
mxedvelobaSi unda iqnes miRebuli sxva socialuri urTierTobebi.

III
samarTlebrivi saxelmwifos principidan gamomdinare, sayovelTao mo-

Txovna sajaro xelisuflebis mxridan uflebaTa darRvevebisagan saTana-
do samarTlebrivi dacvis uzrunvelyofasTan dakavSirebiT, gamoxmaurebas 
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hpovebs germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtis pozitiur 
normaSi, rac aseve mTeli Tavisi moculobiT vrceldeba ucxo qveynis mo-
qalaqeebzec.

1. aRniSnuli normiT gaTvaliswinebuli uflebis srulyofili da efeqtu-
ri dacva sasamarTlos meSveobiT (ix. BVerfGE 10, 264 [267]; 25, 352 [365]; 35, 263 
[274]) iluzia iqneba, Tu administraciuli organoebi gaatareben gamouswore-
bel RonisZiebebs manam, sanam maT kanonierebas Seamowmeben sasamarTloebi. 
administraciuli sasamarTlos Sesaxeb germaniis kanonis me-80 muxlis pirve-
li punqtiT gaTvaliswinebuli administraciuli aqtis moqmedebis SeCereba 
(saCivris suspenziuri efeqti) administraciuli saCivris an sarCelis aRZvris 
SemTxvevaSi warmoadgens konstituciur-samarTlebrivi dacvis garantiis 
adekvatur gamoxatulebasa da Á sajaro-samarTlebrivi procesis fundamen-
tur princips~ (ix. BVerfGE 35, 263 [272]). meore mxriv ki, germaniis ZiriTadi 
kanonis me-19 muxlis me-4 punqti administraciuli warmoebebisaTvis arc ise 
martivad iTvaliswinebs aqtis moqmedebis SeCerebas (suspenziur efeqts) (ix. 
BVerfGE 11, 232 [233]; 35, 263 [274]). prioritetuli da gadamwyveti sajaro 
interesis SemTxvevebSi da safuZvelze SesaZlebelia imis gamarTleba, rom 
ZiriTadi uflebis subieqtis samarTlebriv dacvas droebiT meorexarisxova-
ni mniSvneloba mieniWos, raTa droulad gatardes sazogado keTildReobis 
interesebidan gamomdinare zomebi. Tumca, aseTi SemTxvevebi mxolod gamo-
naklisis saxiT unda darCes. administraciis praqtika, romelic aRniSnul 
relacias Seabrunebs gamonaklissa da wess Soris da amgvari saxis adminis-
traciul aqtebs zogadad dauqvemdebarebs dauyovnebel aRsrulebas da aseve 
sasamarTlo praqtikac, romelic dauSvebs da moiwonebs aseT gamocdilebas, 
ewinaaRmdegeba konstitucias. 

maSasadame, administraciuli aqtis dauyovnebeli aRsrulebisaTvis saWi-
roa iseTi gansakuTrebuli sazogado interesis arseboba, romelic aWarbebs 
im interessac, ris safuZvelzec gamoica TviTon es administraciuli aqti. 
amasTan, ar SeiZleba zogadad dadgindes, Tu rodis dgas calkeuli adamianis 
samarTlebrivi dacvis moTxovna sazogado moTxovnebisa da interesebis ukan 
da rodis ukrZalavs germaniis ZiriTadi kanonis me-19 muxlis me-4 punqti 
aRmasrulebel xelisuflebas, win gauswros sasamarTlos mier maTi RonisZie-
bebisa Tu zomebis Semowmebas. yovelive aRniSnuli unda dadgindes calkeul, 
konkretul SemTxvevaSi. samarTlebrivi dacvis uzrunvelyofis miznebidan 
da Tanazomierebis konstituciuri principidan gamomdinareobs Semdegi: Ti-
Toeuli moqalaqis samarTlebrivi dacvis moTxovna miT ufro Zlieri da 
prioritetulia, rac ufro Á mZimea~ misTvis dakisrebuli SezRudva da ra-
mdenadac ufro Seuqcevad Sedegebs iwvevs administraciis mier gatarebuli 
zomebi.

2. gasaCivrebul gadawyvetilebaTa dasabuTebidan ar gamomdinareobs, 
rom administraciulma sasamarTloebma srulyofilad da mTeli moculo-
biT Seasrules TavianTi valdebulebebi garkveul sakiTxTa gadamowmebasTan 
dakavSirebiT...

... moTxovnebi deportaciis gankargulebaTa dauyovnebeli aRsrule-
bisaTvis savaldebulo sazogado interesisadmi germaniis ZiriTadi ka-
noniT gaTvaliswinebuli samarTlebrivi dacvis garantiasTan mimarTebiT 
ar unda iyos Tavad deportis safuZvlebTan dakavSirebul moTxovnebze 
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naklebad mkacri; ufro metic, gansakuTrebuli sazogado interesi unda 
mdgomareobdes swored dauyovnebel aRsrulebaSi. unda arsebobdes das-
abuTebuli eWvi, rom sasamarTlos mier gadawyvetilebis gamotanamde ukve 
realizdeba ucxo qveynis moqalaqisagan gamomdinare safrTxe, romlis wi-
naaRmdegac aris mimarTuli misi deportacia; aseT SemTxvevebSi depor-
taciisaTvis ar CaiTvleba sakmarisad zogadi eWvebi ucxo qveynis moqala-
qis mier germaniis federaciuli respublikis interesebis SesaZlo Selax-
vasTan dakavSirebiT.

3. gasaCivrebuli gadawyvetilebebidan aseve ar gamomdinareobs is gare-
moebac, rom saTanadod ar Sefasdes is mZime da gamousworebeli ziani, rasac 
gamoiwvevs momCivanTa deportaciis gankargulebebis dauyovnebeli aRsrule-
ba...

g) germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtiT gaTvaliswinebul 
ZiriTad uflebasTan mimarTebiT gasaTvaliswinebelia aseve is garemoebac, 
rom deportaciis gankargulebis dauyovnebeli aRsruleba ucxo qveynis mo-
qalaqes uzRudavs Tavisi uflebis dacvis SesaZleblobas, gansakuTrebiT ki 
dauyovnebeli aRsrulebiT misTvis SeuZlebeli xdeba saqmis ZiriTadi war-
moebis farglebSi (sasarCelo gziT) administraciuli sasamarTlos winaSe 
(zepir ganxilvaze) ganaxorcielos Tavisi saproceso uflebebi... 

IV
da bolos: gasaCivrebuli gadawyvetilebebis farglebSi, gansakuTrebiT ki 

meore ganmcxadeblis SemTxvevaSi, romelic daqorwinebulia germaniis moqa-
laqeze, saTanadod ar Seafases germaniis ZiriTadi kanonis me-6 muxlis pir-
veli punqtiT gaTvaliswinebuli orive meuRlis mimarT moqmedi ZiriTadi 
uflebis dacvis masStabi da moculoba. marTalia, umaRlesma administra-
ciulma sasamarTlom aRiara, rom ganmcxadeblis qorwinebisaTvis gankargu-
lebis dauyovnebel aRsrulebas mZime Sedegebi eqneboda, magram sasamarT-
lo, yovelgvari dasabuTebis gareSe, eyrdnoboda imas, rom ganmcxadeblis 
meuRle, miuxedavad misi saqmiani Tu socialuri valdebulebebisa da saq-
mianobisa, gahyveboda mas ucxo qveyanaSi da Tanac manamde, sanam sabolood 
gadawydeboda ganmcxadeblis germaniis federaciul respublikaSi cxovrebis 
sakiTxi. aRniSnuli ar Seesabameba germaniis ZiriTadi kanonis me-6 muxlis 
pirveli punqtiT gaTvaliswinebuli konstituciuri garantiis mniSvnelobis 
dRevandel gagebas, romelic, ZiriTadi kanonis me-3 muxlis me-2 punqtTan 
erTad, uzrunvelyofs qorwinebis, rogorc Tanaswor partniorTa Tanacxo-
vrebis dacvas... xolo ucxo qveynis moqalaqis deportacia aiZulebs mis ger-
manel meuRles, ojaxis SenarCunebis mizniT, datovos Tavisi samSoblo, an 
samSobloSi darCenis mizniT, dayabuldes meuRlesTan daSorebas. aseTma iZu-
lebam, SesaZloa, safrTxe Seuqmnas ojaxs. aRniSnulidan ar gamomdinareobs, 
rom germanel partniorTan daqorwineba ucxo qveynis moqalaqes icavs depor-
taciisagan. Tumca, interesTa urTierTSefardebisas aucilebelia sasamarT-
lom Tavisi iniciativiT daupirispiros germaneli meuRlis piradi interese-
bi deportaciis dauyovnebeli aRsrulebis mimarT arsebul sazogadoebriv 
interess.
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E – 37, 150

2.  marTalia, kanonmdebeli ar ewinaaRmdegeba germaniis ZiriTadi kanonis me-19 
muxlis me-4 muxls, rodesac igi sisxlis samarTlis saqmeTa warmoebisa da 
sasjelaRsrulebis farglebSi wesis saxiT iTvaliswinebs dauyovnebel aR-
srulebas, xolo gamonaklisad — aRsrulebis SeCerebas, magram pirs unda 
hqondes SesaZlebloba, sasamarTlos meSveobiT uzrunvelyos im sakiTxis 
gadawyveta, Tu mocemul konkretul SemTxvevaSi romeli interesia prio-
ritetuli — sazogadoebrivi interesi dauyovnebel aRsrulebaze Tu misi, 
rogorc konkretuli adamianis, interesi aRsrulebis SeCerebaze Sesabamisi 
zomis (aqtis) marTlzomierebis gadamowmebamde.

meore senatis 1974 wlis 24 aprilis ganCineba, germaniis federaluri  
sakonstitucio sasamarTlos Sesaxeb kanonis 24-e muxlis mixedviT

- 2 BvR 236, 245, 308/74 -

germaniis ZiriTadi kanonis me-19 muxlis me-4 punqti awesebs sasamarT-
losadmi mimarTvis ara mxolod formalur uflebas da Teoriul Sesa-
Zleblobas, aramed moqalaqes aniWebs faqtobrivi sasamarTlo kontrolis 
moTxovnis uflebasac. ZiriTadi kanonis am garantiidan imavdroulad ga-
momdinareobs konstituciuri principi, romlis mixedviTac, ramdenadac 
SesaZlebelia, Tavidan unda iqnes acilebuli, rom saxelmwifo uwyebis 
mier gatarebuli zomebis (romelic Tavisi moculobiT, magaliTad, pi-
ris dakavebis msgavsia) dauyovnebeli aRsrulebiT warmoiqmnas iseTi ga-
remoebebi, romelTa aRmofxvrac SeuZlebeli iqneba maSinac, rodesac es 
zomebi sasamarTlo Semowmebis Semdeg baTilad iqneba cnobili (ix: BVerfGE 
35, 263 [274]; 35, 382 [401]).

Tumca, kanonmdebeli ar ewinaaRmdegeba germaniis ZiriTadi kanonis me-
19 muxlis me-4 punqts, rodesac igi sisxlis samarTlis saqmeTa warmoebisa 
da sasjelaRsrulebis farglebSi, administraciuli saproceso normisagan 
gansxvavebiT (administraciuli sasamarTlos Sesaxeb germaniis kanonis me-
80 muxli), wesis saxiT iTvaliswinebs dauyovnebel aRsrulebas, xolo gamo-
naklisad — aRsrulebis SeCerebas, vinaidan igi ZiriTadad gatarebuli zomis 
dauyovnebel aRsrulebas, sazogado interesebidan gamomdinare, mizanSewo-
nilad da saWirod miiCnevs. magram pirs unda hqondes SesaZlebloba, rom 
sasamarTlos meSveobiT uzrunvelyos Semdegi sakiTxis gadawyveta: mocemul 
konkretul SemTxvevaSi romeli interesia prioritetuli — sazogadoebrivi 
interesi dauyovnebel aRsrulebaze, Tu misi, rogorc calkeuli adamianis, 
interesi aRsrulebis SeCerebaze, Sesabamisi gatarebuli RonisZiebis marTl-
zomierebis gadamowmebamde. aRniSnul interesTa urTierTSefardebisas Ti-
Toeuli moqalaqis samarTlebrivi dacvis moTxovna miT ufro Zlieri da 
prioritetulia, rac ufro Á mZimea~ misTvis dakisrebuli SezRudva da ram-
denadac ufro gamousworebel Sedegebs iwvevs aRmasrulebeli xelisuflebis 
mier gatarebuli zomebi (ix: BVerfGE 35, 382 [402]).
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E – 84, 34

1. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtis mixedviT, pro-
fesiasTan dakavSirebuli gamocdebi ise unda warimarTos, rom efeqtu-
rad iqnes daculi Tavisufali profesiis ZiriTadi ufleba. Sesabamisad, 
gamocdaSi monawileebs unda hqondeT ufleba, ganacxadon pretenziebi 
saboloo niSnebTan dakavSirebiT. Tumca, amisaTvis ar aris saWiro meore 
administraciuli instanciis Seqmna, sadac sadavo Sedegebi xelaxla Se-
fasdeba.

2. administraciul sasamarTloTa praqtika gamomcdeli organoebis mier Ta-
visufal SefasebasTan dakavSirebiT mxolod maSin aris germaniis ZiriTadi 
kanonis me-19 muxlis me-4 punqtis Sesabamisi, Tu saubaria specifikur saga-
mocdo Sefasebaze. Tumca, sasamarTlo kontroli ar aris gamoricxuli ga-
momcdelsa da gamosacdels Soris garkveul profesiul sakiTxTan mimarTe-
biT azrTa sxvadasxvaobisas.

3. germaniis ZiriTadi kanonis me-12 muxlis pirveli punqtidan profesiuli 
gamocdebisaTvis gamomdinareobs Sefasebis zogadi principi, romlis mixed-
viTac, ar SeiZleba mcdarad Sefasdes anu Secdomad CaiTvalos iseTi Sedegi, 
romelic Camoyalibebulia gasagebad, misaRebad da logikurad da Tanmimde-
vrulad aris dasabuTebuli mniSvnelovani argumentebiT.

pirveli senatis 1991 wlis 17 aprilis ganCineba
- BvR 419/81 da 213/83 -

sakonstitucio saCivris avtorebs sagamocdo Sedegebi mcdarad miaCniaT. 
amasTan, isini aprotesteben im garemoebas, rom administraciuli saCivrisa 
da Semdgom _ sasarCelo warmoebis farglebSi aRniSnuli Sedegebi mxolod 
nawilobriv, arasrulyofilad gadamowmda.

... Tu administraciuli organos gasaCivrebul gadawyvetilebaSi gamoye-
nebulia ganusazRvreli samarTlebrivi cnebebi, maSin maTi dakonkreteba, Zi-
riTadad, sasamarTloebis saqmea, vinaidan maT evalebaT, srulyofilad gada-
amowmon, Tu rogor gamoiyenes administraciulma organoebma kanoni. SezRu-
dul, arasrulyofil sasamarTlo kontrolTan dakavSirebuli normebi ar 
vrceldeba ganusazRvreli samarTlebrivi cnebebis gamoyenebasa da ganmarte-
baze (ix: BVerfGE 7, 129 [154]; 64, 261 [279]).

Tumca, ganusazRvreli cnebebi, TavianTi kompleqsurobisa an mosawesrige-
beli samarTlebrivi sikeTis gansakuTrebuli dinamikurobis gamo, SeiZleba 
iseTi saorWofo iyos da maTi dakonkreteba, miRebuli gadawyvetilebis gage-
bisa da ganmartebis mizniT, imgvarad rTuli aRmoCndes, rom aq sasamarTlo 
kontrolis ganxorcielebisas marTlmsajulebam, SesaZloa, Tavis funqciaTa 
zRvars miaRwios. Sesabamisad, aseT SemTxvevebSi kanonis gamomyenebel admi-
nistraciul organos SeiZleba, mieces gadawyvetilebis miRebis garkveuli 
(Tumca, SezRuduli) Tavisufleba (ix: BVerfGE 54, 173 [197]; 61, 82 [114]; 83, 130 
[148]; Schmidt-Aßmann in: Maunz-Dürig, Grundgesetz, Art. 19 Abs. 4 Rdnr. 184). Tum-
ca, aRniSnuli sakiTxi aq ar saWiroebs safuZvlian ganxilvas. ama Tu im pro-
fesiul ganwesebasTan dakavSirebuli gamocdebis Sefasebaze, rac mocemul 
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SemTxvevaSi warmoadgens gasaCivrebul gadawyvetilebaTa sagans, vrceldeba 
gansakuTrebuli wesebi.

2. saxelmwifo gamocdebi, romlebic zRudavs akademiur profesiaTa xel-
misawvdomobas, dakavSirebulia Sefasebis rTul procesTan, romelic unda 
warimarTos yvela kandidatis Sansebis Tanasworobisa (germaniis ZiriTadi 
kanonis me-3 muxlis pirveli punqti) da gamocdebis saerTo suraTis gaTva-
liswinebiT. amasTan, administraciuli davis SemTxvevaSi Sefaseba gasagebi 
da naTlad warmoCinebuli unda iyos calkeul kandidatTan mimarTebiTac 
(a). aRniSnulidan gamomdinareobs sagamocdo-samarTlebrivi Sefasebis Tavi-
sufleba (b), romelic SezRudulia specifikuri sagamocdo SefasebiT, rac 
imas niSnavs, rom igi ar vrceldeba profesiul sakiTxebze, rac warmoadgens 
gamocdis sagans (g).

a) profesiul ganwesebasTan dakavSirebuli gamocdebis Sedegebis Sefase-
ba warmoadgens gamomcdelis samarTlebrivad savaldebulo gadawyvetilebas. 
aRniSnuli gadawyvetileba, rogorc germaniis ZiriTadi kanonis me-12 muxlis 
pirveli punqtiT gaTvaliswinebuli profesiis Tavisufali arCevis ZiriTadi 
uflebis SezRudva, dasaSvebia mxolod kanonis safuZvelze da Tanazomiere-
bis principis farglebSi... 

miuxedavad gamocdebis Sedegebis Sefasebis aseTi didi praqtikuli da 
konstituciuri mniSvnelobisa, kanoni bundovnad awesrigebs Sefasebis kri-
teriumebs. calkeuli kiTxvisa da amocanis Sedgenis formac iusticiis yvela 
saganmanaTleblo ganawesSi Tematurad da sakmaod zedapirulad aris dayo-
fili. SefasebisaTvis gaTvaliswinebuli niSnebis skala moZraobs „aradamak-
mayofileblidan“ „Zalian kargamde~, romlebic, Tavis mxriv, kidev iyofian 
calkeul punqtebad. aRniSnul ganawesebSi ar aris ganmartebuli niSnebisa da 
Sefasebis sistema, aramed mocemulia maTi zogadi aRwera...

aRniSnul samarTlebriv miTiTebaTa momwesrigebeli Zala SezRudulia. 
amasTan, gamomcdeli Tavisi saboloo Sefasebisas unda daeyrdnos da zogadad 
gamoiyenos is Sefasebebi da gamocdileba, romelic mas Camouyalibda msgavsi 
saxis gamocdebisas Tavisi sagamocdo praqtikis ganmavlobaSi. ufro metic, aR-
niSnuli moTxovna asaxulia niSanTa ganmartebebSi, rodesac saubaria saSualo 
(Cveulebriv gavrcelebul) Sedegebze. aseve gamsvleli qulac anu minimaluri 
zRvaric ar wesdeba saSualo Sedegebis gaTvaliswinebis gareSe...

zemoaRniSnulidan gamomdinareobs, rom ar SeiZleba sagamocdo niSnis 
izolirebuli aRqma, vinaidan igi aris im urTierTmimarTebaTa sistemis nawi-
li, romelic, garkveulwilad, aris gamomcdelTa gamocdilebisa da warmod-
genis produqti. calkeuli kandidatis mier inicirebuli administraciuli 
warmoebis farglebSi sasamarTlo eqspertis daxmarebiTac ver SeZlebda Se-
fasebis im kriteriumebis dadgenas, romlebic moqmedebda msgavsi gamocdis 
monawileTa erTianobis mimarT. amisaTvis sasamarTlos unda SeemuSavebina 
Sefasebis sakuTari kriteriumebi, romlebiTac Caanacvlebda gamomcdelTa 
kriteriumebs.

b) yovelive aRniSnulTan dakavSirebiT, saqme exeba ara samarTlis (kanonis) 
gamoyenebis praqtikul sirTuleebs, aramed _ sakonstitucio-samarTlebriv 
problemas. SansTa Tanasworobis principidan gamomdinare, romelic dominirebs 
mTels sagamocdo samarTalSi (ix: BVerfGE 37, 342 [352]; 79, 212 [218]), msgavsi mo-
nacemebis mqone gamocdis monawileTaTvis uzrunvelyofili unda iyos msgavsi 
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sagamocdo pirobebi da moqmedebdes Sefasebis msgavsi kriteriumebi. aRniSnul 
principTan Seusabamo iqneboda iseTi praqtika, rodesac calkeuli kandidati 
administraciuli procesis warmoebis gziT miiRebda zemoT aRniSnuli ur-
TierTmimarTebisagan damoukidebeli Sefasebis Sanss. amiT uxeSad dairRveoda 
yvela msgavsi donis kandidatis msgavsi kriteriumebiT Sefasebis principi. aR-
niSnuli principis ganxorcieleba SesaZlebelia mxolod maSin, Tu administra-
ciul organoebs specifikuri sagamocdo Sefasebisas darCebaT Tavisufali as-
parezi, xolo am mxriv SeizRudeba sasamarTlo kontroli...

g) sagamocdo-samarTlebrivi Sefasebis Tavisuflebis farglebi gamomdina-
reobs misi sakonstitucio-samarTlebrivi legitimaciidan. am farglebiT ima-
vdroulad ganisazRvreba administraciuli sasamarTlos mier ganxorciele-
buli kontrolis moculoba, romelic gaTvaliswinebulia germaniis ZiriTadi 
kanonis me-19 muxlis me-4 punqtiT. gamomcdel organoTa saboloo kompeten-
cias mxolod specifikuri sagamocdo Sefaseba miekuTvneba. Tumca Sefasebas-
Tan dakavSirebul SekiTxvebze pasuxis gacema ar aris yovelgvar kontrols 
moklebuli. Sefasebis Tavisuflebas aqvs farglebi, romelTa dacvasac, ger-
maniis ZiriTadi kanonis me-19 muxlis me-4 punqtidan gamomdinare, amowmebs 
sasamarTlo. sasamarTlo kontroli profesiasTan dakavSirebul gamocdebze 
unda iyos mizanmimarTuli, saTanado da Tanazomieri (BVerfGE 60, 253 [269]).

administraciuli sasamarTloebis praqtikis mixedviT, Sefasebis Tavi-
suflebis farglebi maSin aris darRveuli da saWiroa sasamarTlos Careva, 
rodesac gamomcdeli organoebi uSveben procesualur Secdomas, ar iTva-
liswineben gamosayenebel normas, xelmZRvaneloben araswori faqtobrivi ga-
remoebebiT, arRveven Sefasebis sayovelTao masStabebs, an gadawyvetilebas 
iReben araprofesionaluri garemoebebis safuZvelze...

maSasadame, ar unda arsebobdes Sefasebis sayovelTao principi, romelic 
akrZalavda sworis mcdarad da dasaSvebi Sexedulebebis dauSveblad Sefa-
sebas (BVerwG, Buchholz 421.0 Nr. 121, gv. 195; Seebass gv. 527). aRniSnuli-
dan gamomdinare, sasamarTloebisaTvis SemorCenili TviTnebobis kontroli 
SezRudulia iseTi eqstremaluri SemTxvevebis dros, roca Sefaseba SesaZle-
belia sagnis specifikaSi CaRrmavebis gareSec. mxolod im SemTxvevaSi, ro-
desac Sefaseba eyrdnoba „mecnierul-profesiuli mosazrebebis iseT aSkara 
da yvelanair gonivrul zRvars gadamcdar araswor gaazrebasa da Sefasebas, 
rom mosamarTlisaTvis Sefasebis Sedegi unda iyos yovlad dausabuTebeli 
da miuRebeli“, gadaWarbebulad CaiTvleba TviTnebobis farglebi (BVerwG, 
Buchholz 421.0 Nr. 121, gv. 195).

sasamarTlo kontrolis amgvari Semcireba mxolod maSin ewinaaRmdegeba ger-
maniis ZiriTadi kanonis me-19 muxlis me-4 punqts, rodesac saubaria iseT ga-
mocdebze, romlebic zRudaven ama Tu im profesiis mixedviT piris ganwesebas...

aseT SemTxvevebSi TviTneburi mcdari Sefaseba saxezea maSinac, rodes-
ac igi Sesabamis eqspertebs miuReblad miaCniaT. Tumca, sasamarTlo am sa-
kiTxis Sefasebas SeZlebs mxolod eqspertis daxmarebiT, magram mxolod 
praqtikuli sirTuleebi ar aris germaniis ZiriTadi kanonis me-19 muxlis 
me-4 punqtiT uzrunvelyofili samarTlebrivi dacvis SezRudvis sakmarisi 
safuZveli. 
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E – 104, 220

dapatimrebiT Tavisuflebis dakargva (aq: saeqstradicio patimroba) miuTiTe-
bs piris reabilitaciis interesze, romelzec germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqtiT gaTvaliswinebuli samarTlebrivi dacva miRebuli zome-
bis kanonsawinaaRmdego xasiaTis dasadgenad maSinac vrceldeba, rodesac es zo-
mebi ukve gatarebuli da amowurulia. samarTlebrivi dacviT uzrunvelyofa aq 
ver iqneba damokidebuli verc warmoebis konkretul msvlelobasa da zomebis 
amowurvis momentze da verc im sakiTxze, SesaZlebelia Tu ara samarTlebrivi 
dacva ganxorcieldes patimrobis dasrulebamde (BVerfGE 96, 27-is Camateba).

meore senatis 2001 wlis 5 dekembris ganCineba
- 2 BvR 527/99, 2 BvR 1337/00, 2 BvR 1777/00 -

safuZvlebi:
a

erT warmoebad gaerTianebuli sakonstitucio saCivrebi exeba im sakiTxis 
ganxilvas, Tu ramdenad aqvs pirs, romlis mimarTac dawesebuli iyo saeqs-
tradicio patimroba, konstituciis safuZvelze SesaZlebloba, gamoiyenos 
daCqarebuli wesis saCivris samarTlebrivi saSualeba maSinac, rodesac pati-
mroba dasrulebulia (e.w. procesualuri dagvianebis SemTxvevebi)...

g
sakonstitucio saCivrebi dasabuTebulia.

I
1. germaniis ZiriTadi kanonis me-19 muxlis me-4 punqti warmoadgens sa-

jaro xelisuflebis aqtebisagan srulyofili sasamarTlo dacvis ganxor-
cielebis ZiriTad uflebas (ix: BVerfGE 8, 274 [326]; 67, 43 [58]; 96, 27 [39]; 
mudmivi sasamarTlo praqtika). germaniis ZiriTadi kanonis me-19 muxlis me-4 
punqtiT gaTvaliswinebuli samarTlebrivi dacvis efeqturoba, pirvel rig-
Si, gamyarebulia saproceso kanonebiT. es kanonebi iTvaliswinebs meqanizmebs, 
raTa TiToeulma efeqturad moaxerxos Tavisi uflebebis ganxorcieleba da 
sasamarTlo Semowmebis gareSe ar Seeguos saxelmwifo Carevebis Sedegebs (ix: 
BVerfGE 94, 166 [213]; 96, 27 [39]). amasTan, germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqti ar iTxovs warmoebis instanciur reJims. xolo Tu Sesa-
bamisi saproceso samarTali iTvaliswinebs sxvadasxva instancias, maSin me-19 
muxlis me-4 punqti uzrunvelyofs aRniSnul farglebSi piris samarTlebri-
vi dacvis efeqturobas, rac gamoixateba efeqturi sasamarTlo kontrolis 
ganxorcielebis uflebaSi. zemdgomi instanciis (samarTlebrivi saSualebis 
ganmxilveli) sasamarTlos ara aqvs ufleba, unayofod aqcios Sesabamisi sa-
proceso kanonmdeblobiT gaTvaliswinebuli samarTlebrivi saSualeba da 
Á tyuilad gasarjos~ saCivris avtori (ix: BVerfGE 78, 88 [98]; 96, 27 [39]). 

2. efeqturi samarTlebrivi dacvis ganxorcielebis princips ar ewinaaR-
mdegeba is garemoeba, rom samarTlebrivi dacva damokidebuli iyos Sesaba-
misi interesis arsebobaze (ix: BVerfGE 96, 27 [39]). is, rom Sesabamis gancxa-
debasTan dakavSirebuli nebismieri sasamarTlo gadawyvetileba winapirobad 
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iTvaliswinebs piris samarTlebrivi dacvis saWiroebas, sayovelTaod aRia-
rebuli samarTlebrivi principia (ix: BVerfGE 61, 126 [135]). saqmeSi arsebiTi 
gadawyvetilebis aRniSnuli winapiroba, romelsac icnobs yvela saproceso 
kanonmdebloba, gamomdinareobs rwmenisa da ndobis (germaniis samoqalaqo 
kodeqsis 242-e muxli) principidan, aseve _ saproceso uflebebis borotad 
gamoyenebis akrZalvidan da saxelmwifos moqmedebaTa efeqtianobis princi-
pidan, romelic aseve moqmedebs sasamarTloebis mimarT. samarTlebrivi dac-
vis interesi mocemulad miiCneva, rodesac pirs axlandel droSi uSualod 
exeba esa Tu is sakiTxi, romelTan dakavSirebiTac igi iTxovs samarTlebriv 
dacvas da rodesac mas Sesabamisi samarTlebrivi saSualebis gamoyenebiT Seu-
Zlia konkretuli, praqtikuli miznis miRweva. aqedan gamomdinare, SesaZle-
belia, rom saerTo sasamarTloebma warmoebis sagnis amowurvis Semdeg aRar 
miiCnion mocemulad samarTlebrivi dacvis saWiroeba. germaniis ZiriTadi 
kanonis me-19 muxlis me-4 punqti aseTi SemTxvevebisaTvis ar iTvaliswinebs 
sasamarTloebisadmi mimarTvis SesaZleblobas Sesabamisi samarTlebrivi md-
gomareobis Sesaxeb informaciis miRebis mizniT, rodesac sasamarTlosadmi 
mimarTviT realurad arafris miRweva aRar SeiZleba. es gamomdinareobs aseve 
sasamarTlos gantvirTvis saWiroebisganac, raTa maT ufro swrafad da efe-
qturad SeZlon samarTlebrivi dacvis ganxorcieleba. 

3. a) samarTlebrivi dacvis Tavdapirveli miznis miRwevis miuxedavad, ca-
lkeul SemTxvevaSi SesaZloa, kvlavac arsebobdes sasamarTlo gadawyvetile-
bis saWiroeba, rodesac piris interesi Sesabamisi samarTlebrivi mdgomareobis 
dadgenaze moiTxovs gansakuTrebul dacvas. aseT SemTxvevebSi samarTlebrivi 
dacvis interesi kvlavac arsebobs, icvleba mxolod warmoebis sagani. sayovel-
Taod aRiarebulia, rom samarTlebrivi dacvis interesi agrZelebs arsebobas, 
rodesac sasamarTloSi saqmis warmoebiT SesaZloa ganmeorebiTi safrTxis Ta-
vidan acileba, an TiTqosda ukve dasrulebuli Carevis safuZvelze _ kvlavac 
moqmedi SezRudvebis aRmofxvra (ix: BVerfGE 96, 27 [40]).

b) aRniSnulis garda, samarTlebrivi dacvis interesi arsebobas agrZelebs 
ZiriTadi uflebebis Zlieri darRvevebis SemTxvevebSi. aq moiazreba iseTi 
SemTxvevebi, rodesac TviTon germaniis ZiriTadi kanoni (me-13 muxlis me-2 
punqti da 104-e muxlis me-2 da me-3 punqtebi) iTvaliswinebs mosamarTlis 
daTqmas (ix: BVerfGE 96, 27 [40]). ZiriTadi uflebebis amgvari mZime darRve-
vebisas germaniis federalurma sakonstitucio sasamarTlom germaniis Zi-
riTadi kanonis me-19 muxlis me-4 punqtiT gaTvaliswinebuli samarTlebri-
vi dacvis interesi mocemulad miiCnia iseT SemTxvevebSi, rodesac gasaCi-
vrebuli saxelmwifo xelisuflebis aqtis uSualo zemoqmedeba SezRudulia 
drois garkveuli monakveTiT, romlis farglebSic piri ver miiRebs Sesaba-
misi saproceso kanonmdeblobiT gaTvaliswinebuli instanciis sasamarTlos 
gadawyvetilebas. aseTad kolegiam miiCnia mosamarTlis Sesabamisi gankargu-
lebis safuZvelze binis Cxrekis SemTxvevebi.

g) saeqstradicio patimrobis SemTxvevebSi e.w. procesualuri dagviane-
bis miuxedavad, samarTlebrivi dacvis interesi miiCneva iseTi patimrobisas, 
romlis xangrZlivobac Seadgens an unda Seadginos 6 kvira...

4. a) piris Tavisuflebis uflebas sxva ZiriTad uflebaTa Soris gansaku-
Trebuli rangi uWiravs. yvela saxis dakaveba warmoadgens am uflebis mZime 
darRvevas. Tundac aRniSnulidan gamomdinare, pirs xelyofis dasrulebis 
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Semdegac aqvs ufleba (Tundac dagvianebiT), dadgindes amgvari xelyofis 
kanonsawinaaRmdego xasiaTi. amasTan, samarTlebrivi dacvis interesi kanon-
sawinaaRmdego xasiaTis (dagvianebiT) dadgenasTan dakavSirebiT, rac gasaTva-
liswinebelia germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtis fargleb-
Si, xSirad SesaZloa, gamomdinareobdes gatarebuli zomebis diskriminaciuli 
xasiaTidan...

dapatimrebis safuZvelze Tavisuflebis dakargva miuTiTebs amgvari reabi-
litaciis interesze. fizikuri gadaadgilebis Tavisuflebis SezRudva, rac 
warmoadgens saxelmwifos reaqcias calkeuli adamianis dadgenil, dasabuTe-
bulad saeWvo an mosalodnel marTlsawinaaRmdego qmedebaze, exeba am pirs.

b) zemoT aRniSnulidan gamomdinare, mocemul SemTxvevebSi miiCneva 
germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtiT gaTvaliswinebuli 
samarTlebrivi dacvis saWiroeba. dakavebis, rogorc deportaciis uzrun-
velyofis RonisZiebis, gankarguleba, romelic uxeSad ereva germaniis Zi-
riTadi kanonis me-2 muxlis me-2 punqtis me-2 winadadebiT gaTvaliswine-
bul ZiriTad uflebaSi, ucxo qveynis moqalaqeTa Sesaxeb germaniis kanonis 
57-e muxlis me-2 punqtiT gaTvaliswinebuli dakavebis mizezebidan gamom-
dinare, dakavSirebulia varaudTan, rom dapatimrebis gareSe garTuldeba 
an SeuZlebeli gaxdeba ucxo qveynis moqalaqis deportacia, an rom aRniS-
nuli piri ecdeba mimalvas. sasamarTlo gankarguleba dakavebis Sesaxeb 
imavdroulad gulisxmobs im braldebas, rom ucxo qveynis moqalaqis qme-
deba (an amgvari qmedebis ganxorcielebis saSiSroeba) imdenad kanonsawi-
naaRmdego xasiaTisaa, rom igi amarTlebs aRniSnuli piris dapatimrebas. 
amas garda, dakavebis gankargulebis gacemiT SesaZlebelia sazogadoebaSi 
piris reputaciis Seryeva. samarTlebrivi dacviT uzrunvelyofa, Tavisu-
flebis aRkveTis SemTxvevaSi arsebuli reabilitaciis interesis gaTva-
liswinebiT, ver iqneba damokidebuli verc warmoebis konkretul mimdina-
reobasa da zomebis amowurvis momentze da verc im sakiTxze, SesaZlebelia 
Tu ara deportaciis SemTxvevebSi samarTlebrivi dacva ganxorcieldes 
patimrobis dasrulebamde.

5. Tu zemoT aRniSnulidan gamomdinare, deportaciis uzrunvelyofis 
mizniT Tavisuflebis aRkveTisas arsebobs kanonieri interesi Sesabamisi 
zomebis kanonsawinaaRmdego xasiaTis (dagvianebiT) dadgenaze maSinac ki, 
rodesac es zomebi ukve amowurulia, saerTo sasamarTloebma, germaniis Zi-
riTadi kanonis me-19 muxlis me-4 punqtis mixedviT, es unda gaiTvaliswinon 
samarTlebrivi dacvis interesis sakiTxis ganxilvisas. saerTo da sakons-
titucio marTlmsajulebas Soris funqciaTa gamijvnis mixedviT, ZiriTad 
uflebaTa dacva da ganxorcieleba, upirveles yovlisa, saerTo sasamarT-
loebis movaleobaa (ix: BVerfGE 47, 182 [191]; 49, 252 [258]; 63, 77 [79]; 73, 
322 [327]; 96, 27 [40] da mudmivi sasamarTlo praqtika). piri, romlis Tavi-
suflebis dacvis ZiriTadi uflebac Zlierad Seilaxa dakavebis gankargu-
lebis safuZvelze, ar SeiZleba elodos mxolod sakonstitucio saCivris 
gziT Tavis ZiriTad uflebaTa efeqturad dacvis moTxovnas, Tu Sesabamisi 
saproceso samarTali iTvaliswinebs saerTo marTlmsajulebis damatebiT 
instancias...

2. oldenburgis landis sasamarTlosa da landis umaRlesi sasamarT-
loebis ganCinebebi, sadac e.w. procesualuri dagvianebis gamo dauSve-
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blad iqna cnobili dauyovnebeli saCivari da aseve _ Semdegi dauyovnebe-
li saCivrebi saeqstradicio patimrobis Sesaxeb sasamarTlo gankargule-
bebis winaaRmdeg, ewinaaRmdegeba germaniis ZiriTadi kanonis me-19 muxlis 
me-4 punqts... 

germaniis ZiriTadi kanonis me-20 muxlTan dakavSirebiT:

a) federaciis erTguleba

E – 12, 205

meore senatis 1961 wlis 28 Tebervlis gadawyvetileba
- 2 BvG 1, 2/60 -

gansaxilvelia sakiTxi: daarRvia Tu ara germaniis federalurma mTavro-
bam 1960 wlis 25 ivliss Sps Á germaniis televiziis~ dafuZnebiTa da tele-
mauwyeblobis sferoSi sxva RonisZiebebis gatarebiT germaniis ZiriTadi ka-
nonis me-5 da 30-e muxlebi, aseve _ 87-e muxlis me-3 punqti da federaciis 
keTildReobisaTvis zrunvis valdebuleba.

1960 wlis 25 ivliss germaniis federaciulma respublikam, romelic war-
modgenili iyo germaniis federaluri kancleriT da federaluri ministriT 
_ SeferiT, qalaq kiolnSi daafuZna Sps Á germaniis televizia~.

sazogadoebis amocanaa Á satelevizio da radiogadacemebis momzadeba, 
romlebic germaniisa da aseve ucxo qveynebis msmenelebsa da mayureblebs 
Seuqmnis srulyofil suraTs germaniis Sesaxeb~ (wesdebis me-2 muxli).

germaniis federaciul respublikaSi sakonstitucio-samarTlebrivi 
urTierToba federalur saxelmwifosa da federaciis subieqtebs Soris 
da aseve TviTon am erTeulebs Soris ganpirobebulia dauwereli konsti-
tuciuri principiT, romlis mixedviTac, federacia da landebi valde-
bulni arian, TavianTi qmedebebiT izrunon federaciis keTildReobisaT-
vis. germaniis federalurma sakonstitucio sasamarTlom aRniSnuli prin-
cipis safuZvelze Camoayaliba mTeli rigi konkretuli samarTlebrivi 
valdebulebebi. e.w. Á horizontaluri finansuri Tanafardobis~ konsti-
tuciurobasTan dakavSirebuli mosazrebebis farglebSi vxvdebiT Semdeg 
formulirebas: Á federalur-saxelmwifoebrivi principi, Tavisi arsidan 
gamomdinare, iTvaliswinebs ara mxolod uflebebs, aramed aseve _ mova-
leobebsac. erT-erTi aseTi movaleobaa finansurad Zlieri landebis mier 
susti federaluri erTeulebisaTvis garkveuli saxis daxmarebis gaweva~ 
(ix: BVerfGE 1, 117 [131]). amas garda, konstituciuri principis safuZvelze 
iseTi SemTxvevebisaTvis, rodesac kanoniT gaTvaliswinebulia SeTanxmeba 
federaciasa da landebs Soris, warmoiSveba yvela subieqtis aqtiuri mo-
nawileobis valdebuleba, ramac SesaZloa gamoiwvios is, rom im erT sawi-
naaRmdego azrs, romelic xels uSlis yvela sxva monawilis urTierTSe-
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Tanxmebas, ar mieniWos raime samarTlebrivi mniSvneloba (ix: BVerfGE 1, 
299 [305]). federaciis erTgulebis ideidan gamomdinare, aRniSnuli ufro 
mkafiod ikveTeba sakanonmdeblo saqmianobisas: Á Tu kanonis romelime nor-
mis moqmedeba ar aris SezRuduli landis teritoriiT, maSin am landis 
kanonmdebelma unda gaiTvaliswinos sxva landebisa da federaciis inte-
resebi~ (ix: BVerfGE 4, 115 [140]). federaciisaTvis zrunvis konstituciuri 
principis Sesabamisad, landebma aseve unda gaiTvaliswinon federaciis 
monawileobiT gaformebuli saerTaSoriso xelSekrulebebi (ix: BVerfGE 
6, 309 255 [328, 361]). garkveul SemTxvevebSi SesaZloa landi, federacii-
sadmi erTgulebis movaleobidan gamomdinare, aseve iyos valdebuli, ko-
munaluri zedamxedvelobis gziT Caerios adgilobrivi TviTmmarTvelobis 
saqmianobaSi, rodesac es ukanaskneli Tavisi zomebiT iWreba federaciis 
monopoliur kompetenciebSi (ix: BVerfGE 8, 122 [138]). aseve tele-radio-
mauwyeblobis sferoSi federaluri kompetenciebis ganxorcielebisas ar-
sebiTi mniSvneloba eniWeba federaciaze zrunvis princips.

sasamarTlo praqtikidan gamomdinareobs, rom zemoT aRniSnuli principi 
landebisaTvis warmoSobs konkretul damatebiT movaleobebs federaciis mi-
marT da piriqiTac: damatebiT movaleobebs warmoSobs federaciisaTvis lan-
debis mimarT, romlebic scdeba federaluri konstituciiT normirebul kons-
tituciur-samarTlebriv movaleobebs. amas garda, aseve warmoiqmneba konkre-
tuli SezRudvebi, romlebic vrceldeba landebisa da federaciis mier ger-
maniis ZiriTadi kanoniT gaTvaliswinebuli kompetenciebis ganxorcielebaze.

winamdebare SemTxveva SesaZleblobas iZleva, federaciisaTvis zrunvis 
konstituciuri principi sxva kuTxiTac ganviTardes: saerTo konstituciu-
ri wesrigis farglebSi federaciasa da mis erTeulebs, aseve TviTon landebs 
Soris saWiro da aucilebeli molaparakebebis procedurac da stilic eqve-
mdebareba federaciisaTvis zrunvis princips. germaniis federaciul respu-
blikaSi yvela lands erTi konstituciur-samarTlebrivi statusi aqvs; yvela 
maTgani aris saxelmwifo, romelsac federaciasTan urTierTobis farglebSi 
aqvs Tanaswori mopyrobis moTxovnis ufleba. yovelTvis, rodesac federacia 
iRvwis konstituciuri mniSvnelobis mqone SeTanxmebisaTvis iseT sakonsti-
tucio sakiTxTan mimarTebiT, romelic yvela lands exeba da ainteresebs, 
mas (federacias) federaciisaTvis zrunvis principi ukrZalavs SeTanxmebis 
dadebas landebis mxolod erT nawilTan, xolo meore nawilTan _ konfron-
tacias sxva federalur erTeulebTan miRweuli SeTanxmebis SedegebiT, aseve 
_ am Sedegebis aRiarebisa da gatarebis iZulebas.

aRniSnuli principi aseve krZalavs federaluri mTavrobis mier iseTi 
molaparakebis farglebSi, romelic yvela lands exeba, landis mTavro-
bisadmi politikur-partiuli mimarTulebis mixedviT gansxvavebul midgo-
mas, gansakuTrebiT ki _ politikurad gadamwyvet konsultaciebSi sakuTar 
politikur SexedulebebTan axlos mdgomi mTavrobis warmomadgenlebis 
CarTvas da opoziciis Sexedulebebis gamziarebeli mTavrobis warmomadgen-
lebis gamoricxvas. Tumca, zemoT aRwerili saxis SemTxvevebSi federaciisa 
da landebis erTi partiis wevr politikosebs ufleba aqvT, Tavdapirvelad 
politikuri Sexvedrebisa da saubrebis formatSi Camoayalibon da erTma-
neTs SeuTanxmon TavianTi mosazrebebi yvela landisaTvis saintereso da 
aqtualuri problemis gadasaWrelad da aseve SemdgomSi, federaciasa da 
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landebs Soris gamarTuli molaparakebebisas, erTmaneTs SeuTanxmon mom-
devno erToblivi nabijebi. magram aucilebeli molaparakebebi federaciasa 
da landebs Soris unda warimarTos zemoT moyvanili principebis safuZve-
lze da gaTvaliswinebiT.

b) socialuri saxelmwifo

E – 40, 121

germaniis ZiriTad kanons ar ewinaaRmdegeba is garemoeba, rom udedmamoebma, romle-
bsac fizikuri an sulieri naklis gamo ar SeuZliaT sakuTari Tavis rCena, dasaqme-
bulTa sadazRvevo fondidan miiRon udedmamoTa pensia 26 wlis asakis miRwevamde 
(dasaqmebulTa dazRvevis Sesaxeb germaniis kanonis 44-e muxlis me-2 winadadeba).

pirveli senatis 1975 wlis 18 ivnisis ganCineba
- BvL 4/74 -

dasaqmebulTa dazRvevis Sesaxeb germaniis kanonis 44-e muxliT gaTva-
liswinebuli wesi, romelic aris ganxilvis sagani, ar ewinaaRmdegeba arc Ta-
nasworobis zogad princips da arc socialuri saxelmwifos princips.

cxadia, im pirTa mxardaWera, vinc daxmarebas saWiroebs, warmoadgens so-
cialuri saxelmwifos erT-erT sagulisxmo movaleobas (ix: BVerfGE 5, 85 
[198]; 35, 20Z [236]). es movaleoba aseve moicavs im TanamoqalaqeebisaTvis so-
cialuri daxmarebis gacemas, romlebic fizikuri an sulieri naklis gamo ver 
axerxeben pirovnul da socialur ganviTarebas da ar SeuZliaT sakuTari Ta-
vis rCena. saxelmwifom isini unda uzrunvelyos adamianuri cxovrebisaTvis 
aucilebeli minimaluri pirobebiT, izrunos maT maqsimalur integraciaze 
sazogadoebaSi, xeli Seuwyos maT saTanado movla-patronobas ojaxebSi an me-
same pirebis mier da Seqmnas amgvari SemTxvevebisaTvis saWiro mzrunvelobiTi 
dawesebulebebi. aRniSnuli dacvis valdebuleba, bunebrivia, ver dasrulde-
ba garkveuli asakis miRwevasTan erTad; igi mudmivad unda Seesabamebodes so-
cialuri daxmarebis saWiroebas. mravalnairi saSualeba arsebobs am daxmare-
bis gansaxorcieleblad. kanonmdebels aq sakmaod didi asparezi aqvs, airCios 
misi SexedulebiT ufro xelsayreli gza, gansakuTrebiT ki, gaakeTos arCevani 
naklovan adamianTa rCenisa da movlis sxvadasxva finansur saSualebebs Soris 
da, Sesabamisad, moagvaros pasuxismgeblobis sakiTxi. im SemTxvevaSi, rodesac 
saubari ar aris zemoT aRniSnuli minimaluri pirobebiT uzrunvelyofaze, 
man, arsebuli saSualebebisa da sxva msgavsi rangis saxelmwifo amocanebis 
gaTvaliswinebiT, unda gadawyvitos, Tu ra moculobiT aris saWiro da Sesa-
Zlebeli socialuri daxmarebis gacema.

germaniis ZiriTadi kanonis me-3 muxlis pirveli punqtiTa da me-20 muxlis 
pirveli punqtiT gaTvaliswinebuli konstituciuri principebi irRveva maSin, 
rodesac gacemuli daxmareba ar Seesabameba socialuri samarTlianobis mo-
Txovnebs; magaliTad, rodesac daxmarebis mimRebTa garkveul wres aramarTl-
zomierad CamoaSoreben gansazRvrul saxelmwifo momsaxurebas an rodesac 
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saerTo dakvirveba gviCvenebs, rom garkveuli jgufi ar aris uzunvelyofili 
socialuri dacviT. winamdebare SemTxvevaSi amgvari darRvevebi ar momxdara.

E – 59, 231

pirveli senatis 1982 wlis 13 ianvris ganCineba

socialuri saxelmwifos principi SeiZleba mniSvnelovani iyos ZiriTadi 
uflebebis ganmartebisa da aseve ZiriTad uflebaTa SemzRudveli kanone-
bis konstituciur-samarTlebrivi SefasebisaTvis sakanonmdeblo daTqmis 
safuZvelze. Tumca, aRniSnuli principis safuZvelze uSualod, anu kanon-
mdeblis mier Sesabamisi dakonkretebis gareSe, ver SeizRudeba ZiriTadi 
uflebebi. igi iTvaliswinebs saxelmwifos valdebulebas, izrunos samarT-
lian socialur sistemaze (ix: BVerfGE 5, 85 [198]; 22, 180 [204]; 27, 253 [283]; 
35, 202 [235]); am valdebulebis Sesrulebisas kanonmdebels damatebiTi aspa-
rezi eniWeba (ix: BVerfGE 18, 257 [273]; 29, 221 [235]). maSasadame, socialuri 
saxelmwifos principi saxelmwifos aZlevs davalebas, magram arafers iTva-
liswinebs imasTan dakavSirebiT, Tu konkretulad rogor unda Sesruldes 
igi. es rom sxvagvarad yofiliyo, maSin igi SeuTavsebeli iqneboda demokra-
tiis principTan, vinaidan arsebiTad SeizRudeboda ZiriTadi kanonis Tavi-
sufali politikuri mowyobisa da sistemis demokratiuli wyoba, rodesac 
gaTvaliswinebuli iqneboda politikuri nebis Camoyalibebis procesisaTvis 
Sesabamisi konstituciur-samarTlebrivi valdebulebebis Sesrulebis er-
TaderTi saSualeba, sxva alternativebis gareSe. yovelive aRniSnulidan 
gamomdinare, socialuri saxelmwifos principi Riaa. Sesabamisad, igi ver 
daawesebs uSualo SezRudvebs ZiriTad uflebebTan mimarTebiT.

E – 100, 271

1. normebi, romlebic garkveuli vadis ganmavlobaSi dasaqmebis RonisZiebe-
bisaTvis uzrunvelyofen finansuri danamatebis gacemas, gaTvaliswinebul 
tarifze dabali anazRaurebis gacemis SemTxvevaSi (saxelfaso daTqma), mar-
Talia, Ái Wrebian~ dasaqmebulTa koaliciebis tarifis avtonomiaSi, magram 
maRali umuSevrobis pirobebSi aRniSnuli Careva gamarTlebulia damatebi-
Ti samuSao adgilebis Seqmnis mizniT.

pirveli senatis 1999 wlis 27 aprilis ganCineba
sarezolucio nawili:

sakonstitucio saCivrebi ar dakmayofildes.

safuZvlebi:
a

sakonstitucio saCivrebi exeba dasaqmebis garkveuli RonisZiebebis 
ganxorcielebisas anazRaurebasTan dakavSirebuli, kanoniT gaTvaliswinebu-
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li miTiTebebis (saxelfaso daTqmis) Sesabamisobas. momCivani profkavSiri - 
industriuli profkavSiri Á metali~, miiCnevs, rom zemoT aRniSnuli miTiTe-
bebi arRvevs maTi tarifis avtonomias.

I
sakonstitucio saCivris sagania: germaniis III soci aluri kodeqsis 275-e 

muxlis me-2 punqti, 265-e muxlis pirveli punqtis pirveli winadadeba da 
aseve _ Sromis xelSewyobis Sesaxeb germaniis kanonis e.w. winamorbedi debu-
lebebi, romelTa moqmedebac nawilobriv grZeldeba.

1. germaniis III socialuri kodeqsis 265-e muxlis pirveli punqtis pirveli 
winadadeba awesrigebs dasaqmebis federaluri uwyebis mier gasacemi fuladi 
danamatis odenobas dasaqmebis programis farglebSi. aRniSnulis farglebSi 
xdeba im umuSevarTa dasaqmebis xelSewyoba, romelTa SromiTi mowyobac gan-
sakuTrebiT rTulia.

maqsimaluri odenobis danamati gaicema mxolod maSin, rodesac SeTanxme-
buli gasamrjelo ar aRemateba Tavisufal bazarze msgavsi saqmianobisTvis 
dadgenili satarifo Semosavlis 100-dan 80-s. 

II
Tavisi sakonstitucio saCivriT momCivani miiCnevs, rom am normebiT gaTva-

liswinebuli saxelfaso daTqma ewinaaRmdegeba germaniis ZiriTadi kanonis 
me-9 muxlis me-3 punqtsa da me-3 muxlis pirvel punqts. sakonstitucio sa-
Civris avtoris ganmartebiT, man am normebiT gaTvaliswinebuli maqsimaluri 
zRvari aseve unda gaiTvaliswinos im SemTxvevebSic, rodesac igi molapa-
rakebebs awarmoebs damsaqmeblebTan dasaqmebis programaSi monawile dasaqme-
bulTaTvis koleqtiuri xelSekrulebis, satarifo SeTanxmebis gaformebisas. 
yovelive aRniSnulis safuZvelze Sesustda misi pozicia molaparakebebis 
farglebSi. aqedan gamomdinare, momCivnis gancxadebiT, sadavo normebi misT-
vis aqtualuria da uSualod exeba mas. 

b 
II

sakonstitucio saCivrebi usafuZvlo da dausabuTebelia. gasaCivrebuli 
normebi ar zRudavs sakonstitucio saCivris avtoris koaliciis Tavisufle-
bis uflebas. sayovelTao Tanasworobis principidan (germaniis ZiriTadi ka-
nonis me-3 muxlis pirveli punqti) am SemTxvevaSi ar gamomdinareobs sxva, 
damatebiTi moTxovnebi.

1. germaniis III socialuri kodeqsis 265-e muxlis pirveli nawilis pir-
veli winadadeba Seesabameba germaniis ZiriTadi kanonis me-9 muxlis me-3 
punqts.

a) germaniis ZiriTadi kanonis me-9 muxlis me-3 punqti icavs ara mxo-
lod calkeuli adamianis uflebas, samuSao da ekonomikuri pirobebis da-
sacavad Seqmnas, gawevrdes an datovos gaerTianeba, aramed icavs TviTon 
koaliciasac _ Tavisi organizaciuli formiTa da saqmianobiT imdenad, 
ramdenadac igi emsaxureba samuSao da ekonomikuri pirobebis gaumjobe-
sebas (ix: BVerfGE 50, 290 [373]; BVerfGE 84, 212 [224]). aRniSnuli dacva ar 
aris Tavidanve gaTvaliswinebuli koaliciis saqmianobis erTi ZiriTadi 
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sferosaTvis, aramed vrceldeba koaliciisaTvis damaxasiaTebel qmedebe-
bze (BVerfGE 93, 352 [358]) da gansakuTrebiT ki — tarifis avtonomiaze, 
romelic warmoadgens koaliciis miznebis miRwevis ZiriTad saSualebas. 
tarifis Sesaxeb xelSekrulebebis Taobaze molaparakebis miRweva koali-
ciaTa arsebiTi mizania (BVerfGE 94, 268 [283]). koaliciebis mier mosawes-
rigebel sakiTxebs Soris gansakuTrebuli adgili ukavia gasamrjelosa da 
sxva materialur samuSao pirobebTan dakavSirebul sakiTxebs (BVerfGE 94, 
268 12831).

b) zemoaRniSnul dacvis sferoSi iWreba germaniis III socialuri kodeqsis 
275-e muxlis me-2 nawili...

g) Tumca, aRniSnuli Careva gamarTlebulia sakonstitucio-samarTlebrivi 
gziT legitimirebuli, sayovelTao keTildReobis upiratesi safuZvlebiT. 

aa) miuxedavad imisa, rom germaniis ZiriTadi kanonis me-9 muxlis me-3 pun-
qtiT garantirebuli koaliciis Tavisufleba moqmedebs kanoniT gaTvaliswi-
nebuli daTqmis gareSe, igi SesaZloa, SeizRudos saerTo keTildReobidan ga-
momdinare konstituciur-samarTlebriv moTxovnaTa dacviT (BVerfGE 84, 212 
[228] da mudmivi sasamarTlo praqtika). rodesac arsebobs aseTi safuZvlebi, 
maSin kanonmdebels SeuZlia, moawesrigos is sakiTxebi, romlebic SesaZloa 
iyos tarifis Sesaxeb xelSekrulebebis sagani (BVerfGE 94, 268 [284]).

ZiriTad uflebaTa moqmedeba koaliciis nebismieri saqmianobis mimarT ar aris 
Tanabrad intensiuri, aramed Zlierdeba im sakiTxebTan mimarTebiT, romelTa 
mowesrigebac umjobesi da SesaZlebelia tarifis Sesaxeb xelSekrulebis mxaree-
bis mier, vinaidan kanonmdeblis warmodgeniT, mxareebs ukeT da ufro jerovnad 
SeuZliaT am sakiTxebTan dakavSirebuli interesebis gaTanabreba, vidre _ saxel-
mwifos. es, upirveles yovlisa, exeba xelfasebisa da sxva materialuri samuSao 
pirobebis dawesebas. rac ufro Zlieria germaniis ZiriTadi kanonis me-9 muxlis 
me-3 punqtis moqmedeba, miT ufro seriozuli unda iyos is safuZveli, romelic 
gaamarTlebs aRniSnuli normis sferoSi SeWrasa da Carevas (BVerfGE 94, 268 [284]).

bb) gasaCivrebuli normis mizani, romelic mdgomareobs damatebiT Seqmni-
li samuSao adgilebis mxardaWeriT masobrivi umuSevrobis daZlevaSi, kons-
tituciuri rangisaa. kanonmdebels SeuZlia, daeyrdnos socialuri saxelmwi-
fos princips (germaniis ZiriTadi kanonis me-20 muxlis pirveli punqti). amas 
garda, igi exmareba calkeul adamians Sromis Sedegad ganaviTaros sakuTari 
pirovneba, miaRwios pativiscemas sazogadoebaSi da aseve _ sakuTari Tavis 
pativiscemasac. aqedan gamomdinare, es mizani aseve efuZneba germaniis Ziri-
Tadi kanonis pirveli muxlis pirvel punqtsa da me-2 muxlis pirvel punqts.

socialuri saxelmwifos principi moicavs imas, rom kanonmdebels daevalos 
am principis formulireba (BVerfGE 50, 57 [108]). igi avaldebulebs mas, izrunos 
socialuri kontrastebis gaTanabrebisaTvis (BVerfGE 22, 180 [204]). amas garda, 
avalebs saxelmwifos, izrunos im calkeuli adamianisaTvis an adamianTa jgu-
febisaTvis, romelTac, TavianTi piradi cxovrebiseuli viTarebidan an sazo-
gadoebrivi danaklisidan gamomdinare, ar SeuZliaT pirovnuli Tu socialuri 
ganviTareba (BVerfGE 45, 376 [387]). sakiTxi, Tu rogor asrulebs kanonmdebeli 
aRniSnul davalebas, misi kompetenciaa, vinaidan ar aris dakonkretebuli socia-
luri saxelmwifos principi (BVerfGE 1, 97 [105]; mudmivi sasamarTlo praqtika).

saxelmwifo daxmareba umuSevrebisaTvis ar Semoifargleba mxolod maTi 
finansuri daxmarebiT, igi SeiZleba mimarTuli iyos xelfasebis dafinanse-
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bis gziT axali samuSao adgilebis Seqmnisa da amis saSualebiT umuSevrobis 
daZlevisaken. socialuri saxelmwifos principi amgvar miswrafebebs aniWebs 
legitimur datvirTvas, rac aseve amarTlebs tarifis avtonomiis sferoSi 
moqmed SemzRudvel Sedegebs.

gasaCivrebuli normiT kanonmdebels surs wvlili Seitanos umuSevrobis 
daZlevis saqmeSi. igi, pirvel rigSi, gankuTvnilia Znelad dasasaqmebeli da, 
amrigad, umuSevrobis problemisagan gansakuTrebiT dazaralebuli adamiane-
bis dasaxmareblad...

is gasamarTlebeli mizezebi, romlebic safuZvlad udevs gasaCivrebuli 
normis Seqmnas, didi mniSvnelobisaa. 4 milioni umuSevari adamianis pirobebSi 
samuSao adgilebis Seqmna maRali socialuri rangis mizania. umuSevroba ada-
mianebs xSirad uqmnis saarsebo kriziss. ekonomikuri pirobebis dakargviT Se-
saZloa, daqveiTdes adamianis TviTSefasebis unari da ziani miadges mis piro-
vnebas (BVerfGE 84, 133 [155]). imis gancdam, rom adamiani aRar aris saWiro da 
Tanac iseT sazogadoebaSi, sadac calkeuli pirovnebis fasi, umeteswilad, 
damokidebulia mis profesiul saqmianobaze, SesaZloa, igi miiyvanos sulier 
travmamde. yovelive gansakuTrebiT mZafrdeba grZelvadiani umuSevrobis Se-
mTxvevaSi, rodesac dasaqmebac gansakuTrebulad rTulia da, aqedan gamomdi-
nare, naklebi Sansi aqvT miiRon samuSao adgili. yovelive amis garda, dasa-
qmebis RonisZiebebiT SesaZlebelia federaciis teritoriaze struqturuli 
uTanasworobis gaTanabreba.

gasaCivrebuli normebis TavisuflebaSi Carevis metad dabali intensiuro-
bisa da sayovelTao keTildReobis moTxovnebidan gamomdinare, maTi miznebis 
maRali mniSvnelobis gaTvaliswinebiT, ar miiCneva mocemulad koaliciis Ta-
visuflebis araTanazomieri SezRudva... 

g) demokratia

E – 44, 125

1. saxelmwifo organoebs konstitucia ukrZalavs sajaro funqciis ganxor-
cielebis farglebSi, arCevnebTan dakavSirebiT, miemxron politikur par-
tiebs, kandidatebs da mxari dauWiron an daupirispirdnen maT saxelmwifo 
saxsrebis gamoyenebiT, gansakuTrebiT ki reklamis meSveobiT gavlena moax-
dinon amomrCevelTa gadawyvetilebaze.

2. moqmedi federaluri mTavrobis, rogorc konstituciuri organos, monawi-
leoba ganmeorebiT arCevnebSi, raTa igi „mTavrobis saxiT kvlav iqnes ar-
Ceuli“, ewinaaRmdegeba konstituciur princips, romlis mixedviTac, fede-
ralur parlamentsac da mTavrobasac droSi SezRuduli amocana akisriaT. 

3. politikur partiaTa ufleba SansTa Tanasworobaze irRveva, rodesac saxel-
mwifo organoebi mikerZoebulad erevian saarCevno procesebSi romelime 
politikuri partiis an kandidatis sasargeblod an maT winaaRmdeg. 

4. aseve dauSvebelia sazogadoebrivi saqmianobis farglebSi saxelmwifo orga-
noTa mikerZoebuli Careva saxalxo warmomadgenlobis arCevnebSi. mTavrobis 
sazogadoebrivi saqmianobis zRvari gadis iq, sadac iwyeba saarCevno reklama.
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5. arc federaciis konstituciur organoebs aqvT ufleba, Caerion lande-
bis saarCevno saqmianobaSi da arc landebis konstituciur organoebs aqvT 
ufleba, federaluri parlamentis arCevnebTan dakavSirebiT mikerZoebu-
lad Caerion saarCevno procesebSi.

6. Tu aSkaraa, rom ama Tu im broSuris informaciuli Sinaarsi reklamis mizniT 
ÁSe fuTulia~ misi gare gaformebiT, maSin es SesaZloa, iyos imis maniSnebeli, 
rom darRveulia dauSvebeli saarCevno reklamis zRvari.

7. dauSvebeli saarCevno reklamis zRvris darRvevis maniSnebeli SeiZleba ase-
ve iyos arCevnebis adgilis maxloblad sazogadoebrivi saqmianobis gazr-
da-gaaqtiureba, rac SeiZleba gamoixatos saWiroebis gareSe calkeuli Ro-
nisZiebebis raodenobis gazrdiT, maTi masStaburobiTa da amgvari RonisZie-
bebisaTvis damatebiTi saxelmwifo resursebis gamoyofiT.

8. federaluri mTavrobis arCevnebSi yovelgvari mikerZoebuli Carevis akr-
Zalvis valdebulebidan gamomdinareobs misi sxva valdebulebac, romelic 
gulisxmobs wina saarCevno periodSi maqsimalur TavSekavebas da biujetis 
xarjze sazogadoebrivi saqmianobis srulad akrZalvas, romelic xorciel-
deba samuSao procesebis, maTi Sedegebisa da warmatebebis amsaxveli moxsene-
bebis formiT.

9. federalurma mTavrobam unda izrunos imaze, rom maT mier sazogadoebrivi 
saqmianobis mizniT gamocemuli broSurebi TviTon partiebma an maTma mxarda-
mWerma organizaciebma da jgufebma ar gamoiyenon saarCevno reklamisaTvis.

meore senatis 1977 wlis 2 martis gadawyvetileba
- 2 BvE 1/76 -

warmoebis sagania sakiTxis ganxilva: Caeria Tu ara federaluri mTavroba 
mis mier sazogadoebriv saqmianobad wodebuli RonisZiebebiT 1976 wlis fe-
deraluri parlamentis saarCevno procesebSi da amiT daarRvia Tu ara gan-
mcxadeblis (qristianul-demokratiuli partia) konstituciuri uflebebi an 
uSualo safrTxe Seuqmna mas (konstituciur-saxelisuflebo organoTa dava 
germaniis ZiriTadi kanonis 93-e muxlis pirveli punqtis pirveli winadadebis 
mixedviT)...

germaniis ZiriTadi kanonis me-20 muxlis pirveli punqtidan da me-2 pun-
qtis me-2 winadadebidan gamomdinareobs Semdegi:

Tavisufali demokratiis sistemaSi, sadac germaniis federaciuli respu-
blikisaTvis Seiqmna ZiriTadi kanoni, yvela saxelmwifo xelisuflebis wyaro 
aris xalxi da xorcieldeba xalxis mier arCevnebisa da kenWisyris gziT, aseve 
_ sakanonmdeblo gansakuTrebuli organoebis, aRmasrulebeli da sasamarT-
lo xelisuflebis meSveobiT (germaniis ZiriTadi kanonis me-20 muxlis pirve-
li da me-2 punqtebi)...

arCevnebs mxolod maSin mosdevs demokratiuli legitimacia germaniis Zi-
riTadi kanonis me-20 muxlis me-2 punqtis gagebiT, rodesac igi Tavisufalia, 
rac gulisxmobs ara mxolod imas, rom TviTon xmis micemis aqti iyos Tavisu-
fali yvelanairi iZulebisa da ukanono zewolisagan, rogorc amas germaniis 
ZiriTadi kanonis 38-e muxlis pirveli punqti iTvaliswinebs, aramed imasac, 
rom amomrCevlebma TavianTi azri da arCevani Camoayalibon Ria da Tavisufa-
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li procesebisa Tu informaciis safuZvelze (ix: BVerfGE 20, 56 [97])...
germaniis ZiriTadi kanonis me-20 muxlis me-2 punqtis arsidan gamomdi-

nare, arCevnebis procesSi unda ganxorcieldes xalxis neba _ saxelmwifo 
organoTa mimarTulebiT da ara piriqiT, saxelmwifo organoebis neba _ xa-
lxis mimarTulebiT. ramdenadac saxelmwifo organoTa qmedeba warmoSobs 
gavlenas amomrCevelTa azrisa da nebis Camoyalibebaze, imdenad ekrZalebaT 
saxelmwifo organoebs sajaro uflebamosilebis ganxorcielebis farglebSi 
gansakuTrebuli RonisZiebebiT Seecadon saarCevno procesebSi CarTvasa da 
xalxis nebis Camoyalibebaze zegavlenis moxdenas, Zalauflebis SenarCune-
bisa Tu misi Secvlis mizniT. maT konstitucia ukrZalavs, sajaro funqciis 
ganxorcielebis farglebSi, arCevnebTan dakavSirebiT, miemxron politikur 
partiebsa da kandidatebs da mxari dauWiron an daupirispirdnen maT saxel-
mwifo saxsrebis gamoyenebiT, gansakuTrebiT ki reklamis meSveobiT gavlena 
moaxdinon amomrCevelTa gadawyvetilebaze.

zemoaRniSnulisagan damoukideblad, moqmedi federaluri mTavrobis, ro-
gorc konstituciuri organos, ganmeorebiT monawileoba arCevnebSi, raTa 
igi „mTavrobis saxiT kvlav iqnes arCeuli“, ewinaaRmdegeba konstituciur 
princips, romlis mixedviTac, federalur parlamentsac da mTavrobasac 
droSi SezRuduli amocana akisriaT. 

germaniis ZiriTadi kanoni, rogorc demokratiuli sistema, iTvaliswinebs, 
rom ZiriTadi saxelmwifo gadawyvetilebebi miRebul iqnes umravlesobis wese-
bis dacviT (germaniis ZiriTadi kanonis 42-e muxlis me-2 punqti, 63-e muxlis me-
2-4 punqtebi, 76-e muxlis pirveli punqti, 52-e muxlis me-3 punqti, 54-e muxlis 
me-6 punqti)... da mxolod im SemTxvevaSi, Tu umravlesoba airCa Tavisufali, Ria, 
permanentulad ganaxlebadi azrisa da nebis formirebis procesebis safuZvel-
ze, romelSic yvela amomrCeveli Tanaswori uflebebiT monawileobda, Tu es 
umravlesoba gadawyvetilebebis miRebisas iTvaliswinebs mxolod da mxolod 
sayovelTao keTildReobas, gansakuTrebuli yuradRebiT ekideba umciresoba-
Ta uflebebsa da interesebs, aseve ar arTmevs an umcirebs maT imis Sanss, rom 
momavalSi TviTon gaxdnen umravlesoba, am umravlesobis mier saxelmwifo xe-
lisuflebis funqciebis ganxorcielebis farglebSi miRebuli gadawyvetilebebi 
miiCneva erTianobis nebad da yvela moqalaqis Tavisufali TviTgankargvis idei-
dan gamomdinare, sayovelTao savaldebulo Zalis mqoned.

finansuri saSualebebi da valdebulebebi, rac warmoadgens saxelmwi-
fos saarsebo wyaros, rogorc wesi, momdinareobs yvela moqalaqisagan, 
ganurCevlad maTi politikuri Sexedulebebisa. aseve aRniSnuli saSuale-
bebic saxelmwifom unda moaxmaros saerTo keTildReobas. am mizans igi, 
rogorc socialur-samarTlebrivi saxelmwifo, emsaxureba mravalnairad, 
gansakuTrebiT ki _ pluralisturi sazogadoebis, mosaxleobis jgufebisa 
da maTi sxvadasxvagvari interesis mxardaWeriT, sadac aRniSnulTan mimar-
TebiT gaTvaliswinebulia garkveuli farglebi, magaliTad, germaniis Zi-
riTadi kanonis me-3 muxlis me-3 punqtiT gaTvaliswinebuli privilegiebis 
akrZalvisas, ar aris saWiro zogadad gadawyvetilebis miReba. Tumca, ze-
moT aRniSnuli savaldebulo Zala ar vrceldeba mTeli saxelmwifosaTvis 
iseT mniSvnelovan movlenaze, rogoric aris saxalxo warmomadgenlobis 
arCeva, sadac sazogadoebriobis mier gaRebuli saxelmwifos finansuri sa-
Sualebebi da SesaZleblobebi gamoiyeneba romelime politikuri partiisa 
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Tu kandidatis sasargeblod an sawinaaRmdegod. germaniis ZiriTadi kanoni 
egueba xalxis politikuri azrisa da nebis Camoyalibebisa da formirebis 
procesSi, romelic gvirgvindeba arCevnebis aqtiT, samarTlis miRma ar-
sebul uTanasworobas amomrCevlebsa da aseve _ politikur dajgufebebs 
Soris. magram igi saxelmwifos ukrZalavs, saarCevno procesebSi romelime 
monawilisadmi solidarobis gamovleniT gavlena moaxdinos politikur Za-
lebs Soris arsebul konkurenciasa da maT konkurentunarianobaze. saxel-
mwifo organoebi movaleni arian, izrunon yvelasaTvis da arCevnebisas 
SeinarCunon neitraliteti.

Tu saxelmwifo, rogorc es zemoaRniSnul SemTxvevebSi, albaT, xSirad gvxv-
deba, ereva saarCevno procesebSi rogorc romelime partiis an kandidatis mxar-
damWeri an mowinaaRmdege, maSin, dasaxelebuli movaleobebis darRvevis garda, 
irRveva arCevnebisas SansTa Tanasworobis konstituciuri uflebac (germaniis 
ZiriTadi kanonis 21-e muxlis pirveli punqti da 38-e muxlis pirveli punqti).

d) samarTlebrivi saxelmwifo

aa) kanonismieri daTqma da gaTvaliswineba

E – 8, 274

7. samarTlebrivi saxelmwifos principebis mixedviT, aRmasrulebeli xeli-
suflebis uflebamosileba aRmWurveli administraciuli aqtis gamocemaze 
Sesabamisi kanoniT imgvarad unda iyos SinaarsiT, sagniT, mizniTa da mocu-
lobiT dazustebuli da SezRuduli, rom amgvari aRmWurveli RonisZiebebi 
moqalaqem garkveul doneze ganWvritos da iyos xelmisawvdomi. aRniSnuli 
gamomdinareobs administraciis kanonierebidan, xelisuflebis danawilebis 
principidan da samarTlebrivi saxelmwifos moTxovnebidan, romelTa mixed-
viT, sasamarTlos mier ganxorcielebuli dacva sajaro xelisuflebis mxri-
dan calkeuli adamianis samarTlebriv sferoSi Carevisa da SezRudvisagan 
unda iyos maqsimalurad Tavisufali. 

meore senatis 1958 wlis 12 noembris ganCineba
- 2 BvL 4, 26, 40/56, 1, 7/57 - 

samarTlebrivi saxelmwifos principebis mixedviT, aRmasrulebeli xeli-
suflebis uflebamosileba aRmWurveli administraciuli aqtis gamocemaze 
Sesabamisi kanoniT ise unda iyos dazustebuli da SezRuduli SinaarsiT, 
sagniT, mizniTa da moculobiT, rom amgvari aRmWurveli RonisZiebebi moqa-
laqem garkveul doneze winaswar ganWvritos da Á gamoTvalos~ (ix: BayVfGH 
1, 81 [91]; germaniis federaluri administraciuli sasamarTlos 1956 wlis 4 
ivlisis ganCineba, BVerwGE 4, 24 [38, 35]).

aRniSnuli gamomdinareobs administraciis kanonierebis principidan da 
gulisxmobs aRmasrulebeli xelisuflebis ara mxolod nebismier, aramed _ 
SezRudul da konkretulad gansazRvrul uflebamosilebas, aRmWurveli ad-
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ministraciuli aqtebis gamocemasTan dakavSirebiT; yovelive es ki mimarTu-
lia imisken, rom sajaro xelisuflebis mxridan Careva iyos SeZlebisdagvarad 
prognozirebadi. kanonis meSveobiT unda moxdes administraciis saqmianobis 
Sinaarsobrivi normireba da ar SeiZleba igi Semoifarglos mxolod zoga-
di principebis dawesebiT. ar aris sakmarisi kanoniT formulirebuli, Tum-
ca, mxolod formaluri xasiaTis savaldebulooba administraciis mimarT. 
daukonkretebeli da aramkafiod gansazRvruli zogadi xasiaTis daTqma, 
romelic aRmasrulebel xelisuflebas aniWebs uflebamosilebas, calkeul 
SemTxvevaSi TviTon gansazRvros Tavisuflebis farglebi, ar Seesabameba ad-
ministraciis kanonierebis princips.

amas garda, zemomiTiTebuli gamomdinareobs xelisuflebis danawilebis 
principidanac. Tu aRmasrulebeli xelisuflebis uflebamosileba ar aris 
sakmarisad naTlad gansazRvruli, maSin igi aRar aris kanonebis aRmasrule-
beli da kanonmdeblis direqtivebis gamtarebeli, aramed maT magivrad iRebs 
gadawyvetilebebs, rac arRvevs xelisuflebis danawilebis princips.

da bolos, aRniSnuli aseve gamomdinareobs samarTlebrivi saxelmwifos 
moTxovnebidan, romelTa mixedviTac, sasamarTlos mier ganxorcielebuli 
dacva sajaro xelisuflebis mxridan calkeuli adamianis samarTlebriv sfe-
roSi Carevisa da SezRudvis Tavidan asacileblad unda iyos maqsimalurad 
Tavisufali, rogorc es uzrunvelyofilia germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqtiT.

am normiT sasamarTloebisaTvis dakisrebuli samarTlebrivi dacvis amo-
cana ganxorcieldeba mxolod maSin, rodesac aRmasrulebeli xelisuflebis 
mier adamianis uflebebis SezRudva daeqvemdebareba sasamarTlo kontrols. 
SezRudvis uflebamosileba ki am safuZvliTac saWiroebs saTanado gansazR-
vrasa da dakonkretebas. 

E – 9, 137

samarTlebrivi saxelmwifos principis moTxovnaa, TiToeulma icodes, ra mo-
culobiT aqvs administracias mis uflebebSi Carevis uflebamosileba; Tumca, 
aRniSnuli principi administracias ar avaldebulebs, rom man yovelTvis ga-
naxorcielos SesaZlo Careva da arc imas iTvaliswinebs, rom kanonmdebelma 
aRwerilobiTi elementebis zusti gansazRvriT daawesos, Tu rodis SeuZlia 
administracias Tavi Seikavos dasaSvebi, faqtobrivi garemoebebisa da samarT-
lebrivi Sedegis saSualebiT calsaxad gansazRvruli Carevisagan.

meore senatis 1959 wlis 3 Tebervlis ganCineba
- 2 BvL 10/56 - 

warmoeba exeba importis licenziis dausabuTebeli gamouyeneblobis aR-
mofxvris Sesaxeb 1951 wlis 27 dekembris germaniis kanonis pirveli muxlis 
pirveli punqtisa da me-4 muxlis me-2 punqtis germaniis ZiriTad kanonTan 
Sesabamisobis sakonstitucio-samarTlebriv ganxilvas.
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1951 wlis 27 dekembris germaniis kanoni importis licenziis dausabuTebeli 
gamouyeneblobis aRmofxvris Sesaxeb 

muxli pirveli
(1) im SemTxvevaSi, Tu saimporto saqmianobis farglebSi gacemuli licen-

zia srulad an nawilobriv ar gamoiyeneba, administraciul organos SeuZlia 
licenziis mimRebs daakisros fuladi jarima.

(2) — (4) ...
muxli me-4

(1) fuladi jarima unda dainiSnos da ganisazRvros licenziis moqmedebis 
gasvlis Semdeg, ara ugvianes 2 Tvisa, Sesabamisi administraciuli organos 
werilobiTi gadawyvetilebis safuZvelze. 

(2) gadasaxadebisa da mosakreblebis Sesaxeb germaniis kanonis 131-e 
muxlis SemTxvevaSi fuladi jarima SeiZleba ar ganisazRvros, Tu licen-
ziis sruli an nawilobrivi gamouyenebloba ar aris gamowveuli misi mi-
mRebis braleulobiT. 

(3) fuladi jarimis saxiT Semosul Tanxebs gankargavs federacia.
ZiriTadi pretenzia, rac gacxadda zemoT moyvanili normebis mimarT, md-

gomareobs maT formulirebaSi, kerZod _ administraciisaTvis Á misi Sinagani 
rwmenis metad farTo asparezis miniWebis~ winaaRmdeg, rac gamoxatulia pir-
veli muxlis pirvel punqtsa da me-4 muxlis me-2 punqtSi sityvebiT: Á Seu-
Zlia~ da Á SeiZleba~.

Tumca, aRniSnuli pretenziebi ver iTvaliswinebs, Tu saiT aris mimar-
Tuli administraciis Á Sinagani rwmenis asparezi~ da rom kanonmdeblis mier 
administraciisaTvis am asparezis miniWeba ar niSnavs imas, rom administra-
cias SeuZlia, imoqmedos sruliad Tavisuflad, mxolod sakuTari mixedu-
lebis mixedviT. 

kanonis pirveli muxli administracias ar akuTvnebs uflebaSi Carevis 
formisa da moculobis sakuTari Sinagani rwmeniT gansazRvris uflebamosi-
lebas, aramed aniWebs gadawyvetilebis miRebis kompetencias, ganaxorcielos 
Tu ara kanoniT calsaxad mowesrigebuli Carevis SesaZlebloba. me-4 muxlis 
me-2 punqti ar Seicavs administraciis mier piris uflebaSi Carevis ufle-
bamosilebas, aramed administracias aniWebs uflebas, calkeul SemTxvevaSi 
piris sasargeblod Tqvas uari kanoniT gaTvaliswinebuli Carevis ganxor-
cielebaze. im SemTxvevaSi, rodesac administracias eniWeba Sinagani rwmenis 
gamoyenebis SesaZlebloba, igi valdebulia, imoqmedos Tavisi movaleobebis 
gaTvaliswinebiT da aRniSnuli SesaZlebloba gamoiyenos kanonis miznebisaT-
vis da mis farglebSi. samarTlis aseTi gamoyeneba gamomdinareobs samarT-
lebrivi saxelmwifos savaldebulo principebidan da gansakuTrebiT _ Ta-
nasworobis principidan. Sinagani rwmenis araswori gamoyeneba eqvemdebareba 
administraciuli sasamarTloebis mier Semowmebas. sasamarTloebis amocanaa 
aseve me-4 muxlis me-2 punqtiT gaTvaliswinebuli davis SemTxvevaSi ganmar-
tos mcneba Á mimRebis braleuloba~.

samarTlebrivi saxelmwifos principis moTxovnebis mixedviT, adminis-
tracias mxolod maSin aqvs TiToeulis samarTlebriv sferoSi Carevis 
ufleba, rodesac mas kanoni aniWebs aseT uflebamosilebas. amasTan, aRniS-
nuli uflebamosileba sakmarisad gansazRvruli da SezRuduli unda iyos 
misi Sinaarsis, sagnis, miznisa da moculobis mixedviT, raTa calkeuli 
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piris uflebaSi administraciis Carevisas pirs garkveul doneze SeeZlos 
misi ganWvreta da gaTvla (ix: BVerfGE 8, 276 [325]). formulirebis - Á Sei-
Zleba~ an Á SeuZlia~ kanonSi gamoyeneba, romlis safuZvelzec administra-
cias eniWeba calkeuli adamianis samarTlebriv sferoSi Carevis ufle-
bamosileba, Seesabameba sakanonmdeblo da aRmasrulebeli xelisuflebis 
urTierTmimarTebas samarTlebrivi saxelmwifos farglebSi: sakanonmde-
blo xelisuflebis Zalaufleba izrdeba misTvis uflebamosilebis miniWe-
biT, romlis safuZvelzec mas SeuZlia imis gakeTeba, rac ar SeeZlo am 
uflebamosilebis miniWebamde. aqedan gamomdinare, uflebamosilebis mim-
niWebel normebSi umetesad vxvdebiT formulirebas, rom administracias 
Á SeuZlia~ garkveuli zomebis miReba.

samarTlebrivi saxelmwifos perspeqtiviT, arsebiTi mniSvneloba aqvs, 
sakmarisad naTlad iyos gaTvaliswinebuli, Tu risi ufleba eniWeba admi-
nistracias, rac ar aris darRveuli importis licenziis dausabuTebeli 
gamouyeneblobis aRmofxvris Sesaxeb 1951 wlis 27 dekembris germaniis ka-
nonis pirveli muxliT. aq administracias ar eniWeba Á uflebaSi Tavisufa-
li Carevis uflebamosileba~, mas aqvs ufleba, Tavisuflad gansazRvros, 
ganaxorcielos Tu ara calkeul SemTxvevaSi kanoniT zustad gaTvaliswi-
nebuli Careva. fuladi jarimis daweseba mxolod maSin aris dasaSvebi, 
Á Tu ... ar moxdeba saimporto saqmianobis farglebSi gacemuli licenziis 
gamoyeneba~. saimporto licenziis cneba ganmartebulia kanonis pirveli 
muxlis me-2 punqtSi, rac gamoricxavs aRniSnulTan dakavSirebiT gauge-
brobebis warmoSobas. aseve normis Semadgeneli elementi _ licenziis Á ga-
mouyenebloba~ naTlad aris moxazuli, rac administraciul organoebs 
ar aZlevs Tavisufali Sefaseba-ganmartebis uflebas da davis SemTxveva-
Si administraciul sasamarTloebs aniWebs gadamowmebis SesaZleblobas. 
samarTlebrivi Sedegic iseve mkafiod aris mowesrigebuli, rogorc im fa-
qtobrivi elementebis gamijvna, romelTa arsebobis SemTxvevaSic SesaZle-
belia fuladi jarimis dakisreba. fuladi jarimis odenoba cxrilis saxiT 
mocemulia kanonis me-2 muxlSi, rac administracias am SemTxvevaSic ar 
aniWebs gadawyvetilebis Tavisuflebas.

kanonmdebels, rodesac igi administracias aniWebs calkeuli adamianis 
samarTlebriv sferoSi Carevis uflebamosilebas, SeuZlia aseve gaiTva-
liswinos, rom administraciam es Careva aucileblad unda ganaxorcielos 
faqtobrivi garemoebebis arsebobis SemTxvevaSi. Tumca, uflebaSi Carevis 
uflebamosilebis amgvar formulirebas ar iTxovs samarTlebrivi saxel-
mwifos principi. saqmis arsebiTad ganmxilveli sasamarTlos samarTle-
brivi mosazreba migviyvanda im Sedegamde, rom importis licenziis dau-
sabuTebeli gamouyeneblobis aRmofxvris Sesaxeb 1951 wlis 27 dekembris 
germaniis kanonis pirveli muxli konstituciurad mxolod maSin iqneboda 
gamarTuli, Tu igi administracias daavaldebulebda fuladi jarimis da-
kisrebas yvela im SemTxvevaSi, rodesac mocemuli iqneboda normis fa-
qtobrivi elementebi. aqedan gamomdinare, uflebaSi Carevis valdebuleba 
samarTlebrivi saxelmwifos principisaTvis ufro Sesatyvisi iqneboda, vi-
dre _ uflebamosileba, romlis mixedviTac, administracia mxolod ma-
Sin ganaxorcielebs calkeuli adamianis samarTlebriv sferoSi Carevas, 
rodesac amgvari RonisZieba, administraciis movaleobebze damyarebuli 
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Sinagani rwmenis Sesabamisad, aucilebelia administraciis saqmianobis miz-
nebis realizebisaTvis. samarTlebrivi saxelmwifo swored calkeul ada-
mians icavs sajaro xelisuflebis mxridan ganxorcielebuli Carevebisagan.

rodesac kanonmdebeli administraciis Carevis uflebamosilebas aya-
libebs Á SesaZleblobis~ saxiT, amiT igi administracias aRniSnul Carevas 
uwesebs rogorc saSualebas, romlis daxmarebiTac administraciul or-
ganos SeuZlia Tavisi miznebis realizeba. Tumca, amiT kanonmdebeli ar 
aiZulebs organos, faqtobriv garemoebaTa arsebobis yvela SemTxvevaSi 
ganaxorcielos amgvari Careva, vinaidan swored kanonmdeblis poziciiTa 
da azriT, administracia Tavisi funqciebis Sesasruleblad yovelTvis 
ar saWiroebs aseTi aRmWurveli RonisZiebebis gatarebas. Sesabamisad, igi 
zRudavs Carevis SemTxvevebs da miuTiTebs administraciis movaleobeb-
ze damyarebul Sinagan rwmenaze. administraciam ki, yvela garemoebisa da 
samarTalgamoyenebisas moqmedi Tanasworobis ZiriTadi principis gaTva-
liswinebiT, unda gadawyvitos, gamoiyenebs Tu ara misTvis miniWebul Se-
saZleblobas. administraciisaTvis gadawyvetilebis Tavisuflebis miniWe-
ba, raTa man gadawyvitos, surs Tu ara kanonmdeblis mier misTvis mka-
fiod moxazuli uflebamosilebis (SezRudvis) ganxorcieleba, Seesabameba 
samarTlebrivi saxelmwifos princips. aRniSnuli aseve sakanonmdeblo da 
aRmasrulebeli xelisuflebis urTierTmimarTebis Sesatyvisia da gansaku-
TrebiT ki _ Seesabameba samarTlebrivi saxelmwifos mier TiToeulisadmi 
miniWebul Tavisuflebas sajaro xelisuflebis arasaWiro Carevebis mi-
marT. amgvari normebi aseve Seesabameba mizanSewonilobis princips, rome-
lic dominirebs administraciul organoTa saqmianobaSi... zemoaRniSnul 
SemTxvevebSi samarTlebrivi mdgomareoba ar gansxvavdeba im viTarebisagan, 
roca administraciulma organom unda gadawyvitos, surs Tu ara adminis-
traciuli samarTaldarRvevisaTvis fuladi jarimis dakisrebis SesaZle-
blobis gamoyeneba. 

E – 17, 306

samarTlebrivi saxelmwifos principebi kanonSemoqmedebis Sesaxeb
pirveli senatis 1964 wlis 7 aprilis ganCineba

aRniSnul debulebebSi warmodgenili gansazRvreba ewinaaRmdegeba ger-
maniis ZiriTad kanons. sadavo normebi awesrigebs msubuqi avtomanqanebiT 
mgzavrebis gadayvanisas eqspluataciis xarjebze maRali saerTo sazRauris 
moTxovnis akrZalvas im SemTxvevaSi, Tu mZRoli da misi mgzavri erTmaneTs 
daukavSirdnen sajaro komutatoris an reklamis meSveobiT. am moTxovnis 
daucvelobis SemTxvevaSi norma iTvaliswinebs sanqcias. 

akrZalva arRvevs msubuqi avtomanqanis mesakuTreTa da sxva ganmkargavebis 
germaniis ZiriTadi kanonis me-2 muxlis pirveli punqtiT gaTvaliswinebul 
ZiriTad uflebas.

1. akrZalva zRudavs kerZo avtomobilis mflobelis moqmedebis zogad 
Tavisuflebas, romelic uzrunvelyofilia germaniis ZiriTadi kanonis me-2 
muxlis pirveli punqtiT. imisaTvis, rom amgvari akrZalva gamarTlebuli 



324

iyos, igi unda Tavsdebodes kanoniT gaTvaliswinebuli SezRudvebis far-
glebSi, rac SesaZloa, mocemuli iyos „konstituciuri wesrigis“ SezRudvis 
saxiT. Sesabamisad, uflebis SemzRudveli kanoni unda iyos e.w. konstituciu-
ri wesrigis nawili anu igi formalurad da Sinaarsobrivad (germaniis Ziri-
Tadi kanonis me-2 muxlis pirveli punqtis farglebs gareTac) srulad unda 
Seesabamebodes konstitucias (ix: BVerfGE 6, 32 [36, 41]). 

2. aRniSnuli akrZalva ar ewinaaRmdegeba sakonstitucio samarTlis 
konkretul normas. Tumca, igi Seusabamoa konstituciis erT-erT ZiriTad 
principTan, kerZod _ samarTlebrivi saxelmwifos principTan. 

samarTlebrivi saxelmwifos principi, moqalaqis pirovnuli Tavisufle-
bis upiratesobis varaudTan erTad, rogorc es germaniis ZiriTadi kanonis 
me-2 muxlis pirvel punqtSia mocemuli, moiTxovs TiToeulis dacvas sajaro 
xelisuflebis mxridan ganxorcielebuli arasaWiro, zedmeti SezRudvebisa-
gan; xolo im SemTxvevaSi, Tu uflebis amgvari xelyofa gamowveulia kanoniT 
gaTvaliswinebuli principisa Tu akrZalvis aucileblobiT, maSin savalde-
buloa, moqalaqes ganemartos misi winapirobebi da misTvis gasagebi formiT 
miewodos (ix: BVerfGE 9, 137 [147, 149]). amasTan, rac ufro metad exeba ka-
noniT gaTvaliswinebuli SezRudva adamianis Tavisufali moqmedebis gamo-
vlenis elementarul formas, miT ufro zedmiwevniTa da sifrTxiliT unda 
moxdes moqalaqis Tavisuflebis, uflebis, rogorc ZiriTadi principisa, da 
aRniSnuli SezRudvis gamamarTlebeli safuZvlebis urTierTSefardeba. yo-
velive aRniSnuli, pirvel rigSi, gulisxmobs, rom SezRudvis saSualebebi 
Seesabamebodes kanoniT gaTvaliswinebul mizans da zedmetad ar zRudavdes 
calkeul moqalaqes.

3. miTiTebuli mosazrebebidan gamomdinare, gasaCivrebuli norma ar akma-
yofilebs dasaxelebul moTxovnebs.

a) kanoniT gaTvaliswinebuli akrZalvis winapirobebi da misi Sinaarsi imdenad 
naTlad da mkafiod unda iyos Camoyalibebuli, rom SezRudvis SesaZlo adre-
satebs SesaZlebloba hqondeT, Seicnon Sesabamisi samarTlebrivi mdgomareoba 
da imoqmedon am mdgomareobidan gamomdinare. Tumca, cxadia, rom kanonis norma 
Tavidanve ver gamoricxavs yvelanair eWvebsa da gaugebrobas. magram kanonmde-
bels moeTxoveba, rom man sruliad naTlad gadmosces Tavisi, rogorc kanonmde-
blis, nebis mizani da ZiriTadi mimarTuleba, gansakuTrebiT maSin, rodesac saqme 
exeba SedarebiT martivi da advilad mosagvarebeli cxovrebiseuli sakiTxebis 
mowesrigebas, romelic ar saWiroebs kanonis rTul, kompleqsur formulirebas 
da romlis gansazRvrac SesaZlebelia normis Semadgeneli martivi elementebiT. 
mocemul SemTxvevaSi yovelive aRniSnuls adgili ar hqonia. pirTa transporti-
rebisa da gadayvanis Sesaxeb germaniis kanonis pirveli muxlis me-2 punqtis pirve-
li qvepunqti kanons uqvemdebarebs sajaro komutatoris meSveobiT uzrunvelyo-
fil damgzavrebis SesaZleblobas anu aseTi mgzavrobisTvis warmoSobs nebarTvis 
valdebulebas. Tumca, kanoni ar iTvaliswinebs nebarTvis gacemis winapirobebs, 
procedurasa da formas. kanonis 46-e da 49-e muxlebis Tanaxmad, saerTod Seu-
Zlebelia amgvari saxis mgzavrobaze nebarTvis gacema. kanonis Sinaarsis aseTi 
urTierTgamomricxavi elementebi warmoSobs garkveul daeWvebas zemoaRniSnuli 
saxis mgzavrobis samarTlebriv ganxilva-damuSavebasTan dakavSirebiT.

germaniis federaluri mTavrobis azriT, mgzavrobis amgvari saxeoba [fa-
siani damgzavreba] eqvemdebareba nebarTvis aucileblobas, romlis gacemac, 
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mTavrobis azriT, SesaZlebelia; Tumca, sasamarTloebi amgvari nebarTvis 
gacemas, zemoT aRniSnuli kanonidan gamomdinare, akrZalulad miiCneven. 
mTavrobasa da sasamarTloebs Soris gamarTuli dava ar SeiZleba tvirTad 
daawves calkeul moqalaqes, romelic federaluri mTavrobis mosazrebis 
gaTvaliswinebis SemTxvevaSi SesaZloa, aRmoCndes sisxlissamarTlebrivi de-
vnis safrTxis winaSe, kerZod _ am devnis obieqti. 

E – 48, 210

1. saSemosavlo gadasaxadis Sesaxeb germaniis kanonis 34g muxlis me-3 punqti 
im SemTxvevaSi Seesabameba germaniis ZiriTad kanons, Tu federaluri er-
Teulebis finansTa saministroebi, finansTa federaluri ministris Tanx-
mobiT, srulad an nawilobriv gaaTavisufleben ucxo qveynis Semosavle-
bs saSemosavlo gadasaxadisagan an gaiTvaliswineben gadasaxadis erTian 
Tanxas, Tu es mizanSewonilia saxalxo-sameurneo safuZvlebidan da prin-
cipebidan gamomdinare.
„saxalxo-sameurneo safuZvlebi/principebi“, Sinaarsobrivi mimarTebis, 
miznisa da Camoyalibebis istoriis gaTvaliswinebiT, sakmarisad aris 
dakonkretebuli saSemosavlo gadasaxadis Sesaxeb kanonis 34g muxlis me-3 
punqtSi.

2. moTxovnebi gadasaxadis Semamsubuqebeli administraciuli aqtis gamo-
cemis uflebamosilebis gansazRvrasTan dakavSirebiT naklebad mkacria, 
vidre _ uflebis SemzRudveli adinistraciuli aqtebis gamocemis ufle-
bamosilebis SemTxvevaSi, vinaidan ufro arsebiTi da mniSvnelovania Se-
mzRudveli administraciuli aqtis mimarTeba germaniis ZiriTad kanon-
Tan. es ki moqmedebs gansakuTrebiT maSin, rodesac amgvari saxis ufle-
bamosileba gulisxmobs gamonaklisi SemTxvevebis mowesrigebas ise, rom 
xelSeuxebeli rCeba sagadasaxado kanonmdeblobiT gaTvaliswinebuli 
valdebulebebis Tanabari ganawilebisa da ganvrcobis principi da aseve 
ar iwvevs sakonkurencio pirobebis darRvevas. 

meore senatis 1978 wlis 19 aprilis ganCineba
- 2 BvL 2/75 -

federaluri finansuri sasamarTlos mosazrebis sawinaaRmdegod, rome-
lic asaxulia 1966 wlis 13 ianvris IV 166/61 (BFH 85, 399) gadawyvetilebaSi, 
zemoT aRniSnuli kanonis norma akmayofilebs im winapirobebs, romlebsac 
germaniis ZiriTadi kanoni iTvaliswinebs aRmasrulebeli xelisuflebisaT-
vis gadasaxadis Semsubuqebis Sesaxeb gadawyvetilebis miRebis kanoniT gaTva-
liswinebul uflebamosilebasTan dakavSirebiT.

1. samarTlebrivi saxelmwifos principidan (germaniis ZiriTadi kanonis 
me-20 muxlis me-3 punqti) gamomdinareobs sakanonmdeblo daTqmis principi, 
romelic miznad isaxavs sakonstitucio samarTliT damkvidrebuli moqalaqis 
Tavisuflebisa da Tanasworobis dacvasa da uzrunvelyofas. administraciis 
uflebamosilebis kanoniT gaTvaliswinebas safuZvlad udevs mosazreba, rom 
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kanonmdebelma miiRos iseTi ZiriTadi da principuli gadawyvetilebebi, 
romlebic exeba moqalaqeTa Tavisuflebisa da Tanasworobis sferos. aRniSnul 
moTxovnas Seesabameba saSemosavlo gadasaxadis Sesaxeb germaniis kanonis 34g 
muxlis (pirveli alternativa) me-3 punqti. vinaidan kanonmdebelma Tavad moax-
dina gadasaxadis Semsubuqebis ZiriTadi winapirobebis normireba, gadasaxadi-
sagan ganTavisuflebis an gadasaxadis erTiani Tanxis gansazRvris winapirobaa, 
rom amgvari RonisZieba mizanSewonili iyos „saxalxo-sameurneo safuZvlebi-
dan/principebidan gamomdinare“.

2. aRniSnuli uflebamosilebis sagani, Sinaarsi, mizani da masStabic 
aseve Seesabameba samarTlebrivi saxelmwifos moTxovnebs, vinaidan isini 
sakmarisad mkafiodaa gansazRvruli da imavdroulad _ SezRuduli (ix: 
BVerfGE 8, 274 [326-dan]; 13, 153 [161-dan]). da bolos: aRniSnuli ufleba-
mosileba aseve Seesabameba samarTlebrivi saxelmwifos gadasaxadis valde-
bulebis Tanaswori ganawilebis princips da, aqedan gamomdinare _ sagada-
saxado samarTlianobas.

a) kanoniT gaTvaliswinebuli uflebamosilebis gansazRvris masStabi 
ar aris zogadi da erTiani yvela SemTxvevisaTvis, aramed damokidebu-
lia mosawesrigebeli sferos Taviseburebebze, gansakuTrebiT ki imaze, Tu 
ra masStabiT, formiTa da intensiurobiT zRudavs administraciis mier 
aRniSnuli uflebamosilebis gamoyeneba adamianis ZiriTad uflebebs. sa-
Semosavlo gadasaxadis Sesaxeb germaniis kanonis 34g muxlis me-3 punqti 
ar warmoadgens sagadasaxado valdebulebis damamkvidrebel normas da, 
Sesabamisad, ar aniWebs administracias mavalebeli administraciuli aqtis 
gamocemis uflebamosilebas. piriqiT: aRniSnuli norma iTvaliswinebs ad-
ministraciis uflebamosilebas, Sesabamisi zomebi miiRos gadasaxadis ga-
damxdelis sagadasaxado valdebulebis Sesamsubuqeblad. Tumca, aRiare-
bulia, rom demokratiuli saxelmwifos principebidan gamomdinare, amgva-
ri uflebamosilebis miniWebisas kanonismieri daTqmiT gamowveuli kanon-
mdeblisa da administraciis samoqmedo sferoTa gamijvnis aucileblobis 
gaTvaliswinebiTa da sagadasaxado samarTlianobis interesebis uzrunvel-
yofis mizniT, savaldebuloa kanonis zusti gansazRvra (ix: BVerfGE 23, 
62 [73]). SesaZloa, sagadasaxado samarTalSi gadasaxadis Semsubuqeba da 
gamkacreba erTmaneTTan miaxloebulia, magram rac Seexeba kanonis zusti 
gansazRvris savaldebuloobis masStabs, igi piris mdgomareobis Semsubu-
qebis uflebamosilebis gansazRvrisas ufro mcirea, vidre _ misi uflebis 
SezRudvis uflebamosilebis gaTvaliswinebisas, vinaidan bevrad didia da 
arsebiTi misi mimarTeba da gavlena adamianis ZiriTad uflebebze. zemoT 
aRniSnuli gansakuTrebiT vrceldeba iseT SemTxvevebze, rodesac ufleba-
mosileba awesrigebs mxolod gamonaklis SemTxvevebs da, aqedan gamomdina-
re, xelSeuxebeli rCeba sagadasaxado kanonmdeblobiT gaTvaliswinebuli 
valdebulebebis Tanabari ganawilebisa da ganvrcobis principi da aseve 
gamoiricxeba sakonkurencio pirobebis darRveva.

b) kanoniT gaTvaliswinebuli uflebamosilebis zusti gansazRvris 
valdebuleba kanonmdebels ar arTmevs imis SesaZleblobas, rom man nor-
mis formulirebisas gamoiyenos zogadi saxis daTqmebi an ganusazRvreli 
samarTlebrivi cnebebi. niSandoblivia, rom gansakuTrebiT sagadasaxado 
samarTalSi kanonmdebeli verafers gaxdeba maTi gamoyenebis gareSe, ro-
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desac misi mizania kanonis formulirebiT safinanso _ administraciuli 
organoebisaTvis uzrunvelyos maT mier calkeuli SemTxvevis Tavisebu-
rebebisa da konkretuli sakiTxebis gadaWris SesaZlebloba da amiT aseve 
ganaxorcielos da daicvas gadasaxadis gadamxdelis ZiriTadi uflebebi.

aRniSnuli safuZvlidan gamomdinare, gansakuTrebiT sagadasaxado 
samarTlis sferoSi dasaSvebi da gamarTlebulia kanonmdeblis mier sa-
finanso _ administraciuli organoebisaTvis garkveuli doziT qmedebis 
Tavisufali asparezis miniWeba. 

3. a) mcneba „saxalxo-sameurneo safuZveli“ ar warmoadgens Á zogadi xa-
siaTis bundovan daTqmas~, romelic, federaluri safinanso sasamarTlos 
azriT (BFH 85, 399) „moiazrebs yvela garemoebas, romelsac uSualo an 
iribi gavlena aqvs ekonomikaze, aseve _ individualuri meurneobis yvela 
mimarTebasa da valdebulebebze maTi teritoriuli erTeulebis masStabiT 
da am yvelafris erTianobas gamoxatavs erTian valutaSi“. Sesabamisad, am 
mosazrebis Tanaxmad, aRniSnuli mcneba imdenad mravalSriani da mraval-
ferovania, rom SeuZlebelia misi ganWvreta.

zemoT aRniSnuli ganmarteba ar iTvaliswinebs imas, rom saSemosavlo 
gadasaxadis Sesaxeb germaniis kanonis 34g muxlis me-3 punqti mxolod iseT 
saxalxo-sameurneo safuZvels gulisxmobs, romelic ar aris specifikuri 
ekonomikuri xasiaTisa. amas garda, aRniSnuli normiT gaTvaliswinebuli 
gadasaxadis Semsubuqeba damokidebulia imaze, rom igi amgvari safuZvliT 
da ara piradi da ekonomikuri mdgomareobis gaTvaliswinebiT iyos aseve 
mizanSewonili. 

E – 49, 89

1. saparlamento demokratiis principidan ar SeiZleba gamomdinareobdes par-
lamentisa da misi gadawyvetilebebis upiratesoba xelisuflebis sxva StoTa 
mimarT.

2. normatiuli fundamenturi gadawyvetilebebi germaniis federaciuli res-
publikis teritoriaze atomuri energiis mSvidobiani miznebisaTvis gamo-
yenebis dasaSvebad an mis winaaRmdeg moqalaqeebze da gansakuTrebiT maTi 
Tavisuflebisa da Tanasworobis, maTi zogadi cxovrebiseuli pirobebis 
sferoebze didi gavlenisa da mniSvnelobis, xolo yovelive aRniSnulidan 
gamomdinare, amgvar debulebaTa xasiaTisa da intensiurobis gamo, warmoad-
gens fundamentur da arsebiT gadawyvetilebas kanonismieri daTqmis gage-
biT. amgvari gadawyvetilebebis miReba mxolod kanonmdeblis kompetencia 
da prerogativaa.

3. Tu kanonmdebelma miiRo iseTi gadawyvetileba, romlis safuZvelic movle-
naTa axleburi da kanonis miRebis droisaTvis araprognozirebadi ganviTa-
rebis Sedegad arsebiTad dadga kiTxvis niSnis qveS, kanonmdebeli, konsti-
tuciidan gamomdinare, SesaZloa valdebuli iyos gadaamowmos, unda Senar-
Cundes Tu ara Tavdapirveli gadawyvetileba Secvlili viTarebisa da gare-
moebebis pirobebSi.

4. iseT viTarebaSi, rodesac jer kidev yvelaferi ar aris zustad gansazRvru-
li, pirvel rigSi, kanonmdeblisa da mTavrobis politikuri pasuxismgeb-
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lobis sagania sakuTari kompetenciis farglebSi miiRon gadawyvetilebebi, 
romlebic mizanSewonilad miaCniaT. amgvar viTarebaSi sasamarTlos amo-
canas ar warmoadgens, Tavisi SefasebebiT daikavos am sakiTxebis gadaWraze 
pasuxismgebeli politikuri organoebis adgili, vinaidan am SemTxvevaSi ar 
arsebobs samarTlebrivi masStabebi.

5. atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb kanonis me-7 
muxlis me-2 punqtis me-3 qvepunqtis Ria formulireba miznad isaxavs Ziri-
Tad uflebaTa dinamikur dacvas. igi, Tavis mxriv, aseve uzrunvelyofs imave 
kanonis pirveli muxlis me-2 qvepunqtiT gaTvaliswinebuli dacvis miznis 
srulyofil ganxorcielebas.

6. kanonmdeblisagan, mis mier SemuSavebul dacvis valdebulebasTan daka-
vSirebiT, iseTi debulebis miRebis moTxovna, romelic absoluturi ga-
rantiis saxiT gamoricxavs ZiriTad uflebebTan dakavSirebuli safrTxis 
warmoqmnas, romelic SesaZloa, gamomdinareobdes teqnikuri mowyobilo-
ba-danadgarebisa da maTi eqspluataciisgan, warmoadgens adamianuri Se-
mecnebis unaris gauazreblobasa da Seugneblobas. amas garda, igi aRkve-
Tda saxelmwifos mxridan teqnikis gamoyenebis daSvebis SesaZleblobas. 
socialuri wesrigisa da sistemis damkvidreba-mowyobisas Sesabamisad 
unda SemovifargloT praqtikuli gonebrivi SefasebebiTa da ganWvretis 
unariT. praqtikuli gonebis zRurbls miRma arsebuli gaurkvevlobebi 
gardauvalia da igi, rogorc socialurad adekvaturi, Sesabamisi tvirTi 
unda itvirTos yvela moqalaqem.

meore senatis 1978 wlis 8 agvistos ganCineba
- 2 BvL 8/77 -

atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb kanonis 
me-7 muxlis arakonstituciurobasTan dakavSirebul saqmeze, ramdenadac aR-
niSnuli debuleba saerTod iTvaliswinebs atomuri eleqtrosadguris gansa-
kuTrebuli saxeobis - swrafi neitronebis mqone gamamravlebel reaqtorTan 
e.w. Á braiderTan~ dakavSirebuli nebarTvis gacemis SesaZleblobas. 

saqmis ganmxilveli sasamarTlos mosazrebis Tanaxmad, aRniSnuli norma 
imdenad ewinaaRmdegeba xelisuflebis danawilebis princips (germaniis Ziri-
Tadi kanonis me-20 muxlis me-2 punqtis me-2 winadadeba), saparlamento de-
mokratiis princips (germaniis ZiriTadi kanonis me-20 muxlis pirveli da me-2 
punqtebi) da samarTlebrivi saxelmwifos princips (germaniis ZiriTadi kano-
nis me-20 muxlis me-3 punqti), ramdenadac igi iTvaliswinebs swrafi neitrone-
bis mqone gamamravlebeli reaqtorisaTvis nebarTvis gacemis SesaZleblobas.

atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb kanonis 
me-7 muxli Seesabameba germaniis ZiriTad kanons (konstitucias). 

1. a) germaniis ZiriTadi kanoni parlaments ar akuTvnebs yovlismomcvel 
upiratesobas (primats) arsebiTi gadawyvetilebebis miRebisas, aramed awese-
bs misi (parlamentis) uflebamosilebis farglebs xelisuflebis sxvadasxva 
ganStoebisTvis Sesabamisi kompetenciebis miniWebiT. masStaburi, arsebiTi 
Sedegebis mqone da aseve politikuri gadawyvetilebebis miRebas, magali-
Tad, rogoricaa saxelmwifo politikis xazisa da ZiriTadi mimarTulebe-
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bis gansazRvra federaluri kancleris mier (germaniis ZiriTadi kanonis 65-e 
muxlis pirveli winadadeba), parlamentis daSla (germaniis ZiriTadi kanonis 
68-e muxli), sakanonmdeblo krizisis gamocxadeba (germaniis ZiriTadi kanonis 
81-e muxli) da aseve mniSvnelovani gadawyvetilebebis miRebis prerogativas 
sagareo politikis sferoSi, magaliTad, diplomatiuri urTierTobebis gan-
viTarebas, ganaxlebas an Sewyvetas, germaniis ZiriTadi kanoni iTvaliswinebs 
sxva umaRlesi saxelmwifo organoebis kompetenciaTa farglebSi. germaniis 
parlaments ki, romelic SesaZloa, ukmayofilebas gamoTqvamdes ama Tu im 
gadawyvetilebasTan dakavSirebiT, miniWebuli aqvs mxolod zedamxedvelo-
bis uflebamosileba. Tumca, germaniis parlaments aqvs SesaZlebloba, au-
cileblobis SemTxvevaSi airCios sxva, axali federaluri kancleri da amiT 
miaRwios federaluri mTavrobis Secvlas. amas garda, germaniis parlaments 
SeuZlia, gamoiyenos Tavisi kompetenciebi saxelmwifo biujetis mimarT, ma-
gram germaniis ZiriTadi kanoni mas ar aniWebs zemoaRniSnuli sakiTxebis ga-
dawyvetis kompetenciasa da uflebamosilebas. saxelmwifo Zalauflebis ga-
nawilebisa da dabalansebis konkretuli sistema, rogorc amas iTvaliswinebs 
germaniis konstitucia, ar SeiZleba dairRves an daqvemdebarebuli gaxdes 
demokratiis principis mcdari ganmartebis Sedegad miRebuli Zalauflebis 
monopoliis meSveobiT, romelic gulisxmobs parlamentis yovlismomcvel 
daTqmas. miuxedavad imisa, rom parlamentis yvela wevrs pirdapir irCevs xa-
lxi, es imas ar niSnavs, rom saxelmwifo xelisuflebis sxva instituciebi da 
funqciuri erTeulebi moklebulni arian demokratiul legitimacias. saka-
nonmdeblo, aRmasrulebeli da sasamarTlo xelisuflebis organoebi insti-
tuciur da funqciur demokratiul legitimacias iReben kanonmdeblis mier 
germaniis ZiriTadi kanonis me-20 muxlis me-2 punqtis mixedviT miRebuli 
gadawyvetilebis safuZvelze.

b) winamdebare SemTxvevaSi saqme exeba kanonSemoqmedebis sferos anu im 
sferos, romlis mimarTac germaniis ZiriTadi kanoni iTvaliswinebs kompeten-
ciaTa ganawilebas. am SemTxvevaSi zogadi kanonismieri daTqmis principidan 
gamomdinareobs, rom aRmasrulebeli xelisuflebis mier iseTi samarTlebri-
vi aqtebis gamosacemad, romlebic arsebiTad exeba moqalaqeTa Tavisufle-
bisa da Tanasworobis uflebebs, savaldebuloa Sesabamisi kanonismieri [da 
ara normatiuli]21 safuZvlis arseboba.

2. atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb kanonis 
me-7 muxli ar ewinaaRmdegeba kanonismieri daTqmis princips. 

a) Tumca, konstitucia sityvierad ar ixseniebs kanonismieri daTqmis prin-
cips, magram igi gamomdinareobs germaniis ZiriTadi kanonis me-20 muxlis me-3 
punqtidan (ix: BVerfGE 40, 237 [248]). aRniSnuli principis gageba ukanaskneli 
wlebis ganmavlobaSi Seicvala, gansakuTrebiT misi demokratiuli komponente-
bis Secnobis Sedegad. dReisaTvis ki marTlmsajulebis damkvidrebul praqtikas 
warmoadgens is garemoeba, rom kanonmdebeli valdebulia, „uflebis SezRud-
vis“ niSnis arsebobis miuxedavad, TviTon miiRos yvela arsebiTi gadawyvetile-
ba fundamentur normatiul sferoSi, gansakuTrebiT ki _ ZiriTad uflebaTa 
ganxorcielebis sferoSi, Tuki igi saerTod eqvemdebareba saxelmwifos mier 

21 kanonismieri daTqma gulisxmobs ZiriTadi uflebis SezRudvis SesaZleblobas. Tumca, 
aRniSnuli SezRudva gaTvaliswinebul unda iqnes kanoniT da ara _ romelime sxva normatiuli 
aqtiT. kanonismieri daTqma arsebobs zogadi da gansakuTrebuli.
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mowesrigebas. germaniis ZiriTadi kanonis me-80 muxlis pirveli punqti da 59-e 
muxlis me-2 punqtis pirveli winadadeba da aseve gansakuTrebuli kanonismieri 
daTqmebi aris aRniSnuli zogadi kanonismieri daTqmis gamovlineba.

is, Tu kanonismieri daTqmis principis mixedviT, romel samoqmedo sfero-
Si ramdenad aris savaldebulo samarTlebrivi safuZvlis arseboba forma-
luri kanonis saxiT, SesaZlebelia mxolod dadgindes calkeuli sferosa da 
dagegmili an SemuSavebuli debulebis intensiurobis mixedviTa da safuZvel-
ze. konstituciur-samarTlebrivi Sefasebis kriteriumebi aRniSnulTan daka-
vSirebiT, pirvel rigSi, gamomdinareobs germaniis ZiriTadi kanonis funda-
menturi principebidan, gansakuTrebiT ki _ ZiriTadi kanoniT aRiarebuli da 
damkvidrebuli ZiriTadi uflebebidan. 

imave masStabebiT fasdeba isic, TviTon uzrunvelyo Tu ara kanonmdebel-
ma Sesamowmeblad wardgenili normiT yvela arsebiTi normatiuli safuZvlis 
daweseba, rogorc amas kanonismieri daTqmis principi iTvaliswinebs da xom 
ar dauqvemdebara maTi mowesrigeba, magaliTad, administracias.

b) normatiuli fundamenturi gadawyvetilebebi germaniis federaluri res-
publikis teritoriaze atomuri energiis mSvidobiani miznebisaTvis gamoyenebis 
dasaSvebad an mis winaaRmdeg moqalaqeebsa da gansakuTrebiT _ maTi Tavisufle-
bisa da Tanasworobis, maTi zogadi cxovrebiseuli pirobebis sferoebze didi 
gavlenisa da mniSvnelobis, xolo yovelive aRniSnulidan gamomdinare amgvar 
debulebaTa xasiaTisa da intensiurobis gamo, warmoadgens fundamentur da ar-
sebiT gadawyvetilebas kanonismieri daTqmis gagebiT. amgvari gadawyvetilebebis 
miReba mxolod kanonmdeblis kompetencia da prerogativaa.

igive vrceldeba normebze, romlebic, atomuri energiis mSvidobiani miz-
nebisaTvis gamoyenebis Sesaxeb kanonis me-7 muxlis pirveli punqtis gagebiT, 
iTvaliswineben danadgarebis Taobaze administraciul organoTa mier nebarT-
vis gacemas. amgvari danadgarebis Taobaze nebarTvis gacema an nebarTvaze uari 
warmoadgens iseT administraciul aqts, romelic SesaZloa, mkveTrad Seexos 
moqalaqeTa ZiriTadi uflebebis sferos...

g) Tumca, zemoT aRniSnuliT jer araferi Tqmula imasTan dakavSirebiT, Tu, 
saerTod, ramdenad da rodis unda daawesos kanonmdebelma swrafi neitronebis 
mqone gamamravlebeli reaqtoris Seqmnisa da eqspluataciis samarTlebrivi wi-
napirobebi. 

Tu kanonmdebelma miiRo iseTi gadawyvetileba, romlis safuZvelic movle-
naTa axleburi da kanonis miRebis droisaTvis araprognozirebadi ganviTarebis 
Sedegad arsebiTad dadga kiTxvis niSnis qveS, SesaZlebelia igi, konstituciidan 
gamomdinare, valdebuli iyos gadaamowmos, unda SenarCundes Tu ara Tavdapir-
veli gadawyvetileba Secvlili viTarebisa da garemoebebis pirobebSi.

konstituciur-samarTlebrivi kuTxiT xarvezs ar warmoadgens is garemoeba, 
rom kanonmdebelma swrafi neitronebis mqone gamamravlebeli teqnikis gamoye-
nebasa da mis SedegebTan dakavSirebiT, magaliTad, rogoricaa narCenebis uti-
lizaciis sakiTxi, jer kidev ar CaTvala saWirod da aucileblad, rom norma 
„gadaemuSavebina“.

3. atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb ka-
nonis me-7 muxlis pirveli da me-2 punqtebi aseve ar ewinaaRmdegeba kons-
tituciiT gaTvaliswinebul valdebulebas kanonis saTanado gansazRvris 
Taobaze. 
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atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb kanonis 
me-7 muxlis pirveli da me-2 punqtebi farTo masStabiT iyenebs ganusazR-
vrel samarTlebriv cnebebs. marTlmsajulebis damkvidrebuli praqtikis 
mixedviT, konstituciur-samarTlebrivi kuTxiT daSvebulia arausazRvre-
li samarTlebrivi cnebebis gamoyeneba (ix: BVerfGE 21, 73 [79]; 31, 255 [264]; 
37, 132 [142]). im sakiTxis gadawyvetisas, Tu, kerZod, ra konkretuli wi-
napirobebi unda iyos mocemuli normis gansazRvrasTan dakavSirebiT, ga-
saTvaliswinebelia konkretuli normis sagnis Taviseburebani da aseve misi 
intensiuroba (ix: BVerfGE 48, 210 [221]). SedarebiT naklebi moTxovnebi ga-
vrceldeba mravalferovani faqtobrivi garemoebebis momcveli debulebis 
mimarT (ix: BVerfGE 11, 234 [237]; 21, 1 [4]; 28, 175 [183]) an iseT SemTxvevebSi, 
rodesac mosalodnelia faqtobrivi viTarebis swrafi Secvla (ix: BVerfGE 
8, 274 [326]; 14, 245 [251])...

4. atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb kano-
nis me-7 muxlis pirveli da me-2 punqtebi ar arRvevs moqalaqeTa ZiriTad 
uflebebs an ZiriTadi uflebebis sistemidan gamomdinare obieqtur-samarT-
lebrivi dacvis valdebulebebs. imis miuxedavad, Tu aRniSnuli normis gan-
martebisas rogor ganisazRvreba iseTi cnebebi, rogoricaa zrunva, ziani da 
maTTan mimarTebiT aseve _ safrTxe da riski, konstituciur-samarTlebrivi 
xedviT, kanoni nebarTvis gacemas gamoricxavs maSin, rodesac Sesabamisi da-
nadgaris Seqmna an misi eqspluatacia warmoSobs zians, romelic imavdrou-
lad warmoadgens ZiriTad uflebaTa darRvevas. aseT SemTxvevebSi sasamarT-
lo ar miiRebs da ar dayabuldeba danadgaris niadagze gamowveuli, nebis-
mieri saxis minimaluri zianiTac ki, romelic, germaniis ZiriTadi kanonis 
me-2 muxlis pirveli punqtis pirveli winadadebisa da aseve sxva ZiriTadi 
uflebebis rakursiT, aRiqmeba ZiriTad uflebaTa darRvevad. winaaRmdeg 
SemTxvevaSi atomuri energiis mSvidobiani miznebisaTvis gamoyenebis Sesaxeb 
kanoniT, vinaidan zianis saxeobidan gamomdinare saubaria ZiriTadi uflebis 
sruliad axlebur da aqamde ucnob SezRudvaze, germaniis ZiriTadi kano-
nis me-19 muxlis pirveli punqtis me-2 winadadebis safuZvelze erTmniSvne-
lovnad da gacxadebulad unda SezRuduliyo Sesabamisi ZiriTadi ufleba, 
rogorc es, magaliTad, moxda atomuri energiis mSvidobiani miznebisaTvis 
gamoyenebis Sesaxeb kanonis me-12 muxlis me-2 punqtiT, imave muxlis pirveli 
winadadebis me-4 qvepunqtis Tanaxmad, pirveli punqtis fizikuri xelSeuxe-
blobis ZiriTad uflebasTan mimarTebiT.

bb) kanonisa da samarTlis savaldebulooba

E – 34, 269

samoqalaqo sasamarTloTa praqtika, romlis mixedviTac, adamianis piradi ufle-
bis mZime darRvevisas aseve warmoiqmneba moraluri (aramaterialuri) zianis fu-
ladi anazRaurebis moTxovna, ar ewinaaRmdegeba germaniis ZiriTad kanons.
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pirveli senatis 1973 wlis 14 Tebervlis ganCineba

maSin, rodesac piradi ufleba sasamarTlo praqtikasa da samarTlebriv 
literaturaSi sakmaod swrafad damkvidrda da ganxorcielda, sadavo dar-
Ca sakiTxi: moqmedi samarTlis mixedviT, ramdenad aris SesaZlebeli ara-
materialuri zianis asanazRaureblad fuladi sazRauris moTxovna. 1958 
wels germaniis umaRlesma federalurma sasamarTlom e.w. Á Herrenreiter”-is 
gadawyvetilebiT pirs, romlis piradi uflebac dairRva, misTvis warmoqm-
nili araqonebrivi zianisaTvis miakuTvna am zianis fuladi anazRaurebis 
moTxovnis ufleba (ix. BGHZ 26, 349). 1954 wlis gadawyvetilebas (ix. BGHZ 
13, 334) Tan axlavs dasabuTeba, riTac sasamarTlo ganmartavs, rom ger-
maniis ZiriTadi kanonis pirveli da me-2 muxlebidan gamomdinareobs ara 
mxolod pirovnebis pativiscema, aramed aseve _ piradi sferos xelyofisas 
warmoqmnili Sesabamisi zianisagan dacvis aucileblobac. zianis anazRau-
rebis valdebuleba eyrdnoba germaniis samoqalaqo kodeqsis 847-e muxlis 
analogias. 

momCivani _ gamomcemloba Á msoflio~, romelic ekuTvnis Á aqsel-Springer-
koncerns~, warsulSi aseve gamoscemda yovelkvireul Jurnals saxelwodebiT 
Á sasamarTlos kvireulis siaxleebi~.

1961 _ 1962 wlebSi aRniSnul JurnalSi ibeWdeboda fotomasaliT ilus-
trirebuli informacia iranis Sahis yofili meuRlis _ princesa soraias 
Sesaxeb. 1961 wlis 29 aprilis nomris pirvel gverdze gamoqveynda gansaku-
Trebuli moxseneba saTauriT: Á Sahi aRarafers mwerda~, mas erTvoda e.w. Á eqs-
kluziuri interviu~, romelic, JurnalSi gavrcelebuli informaciis Tanax-
mad, princesam misca Jurnalists. interviu moicavda princesas gancxadebebsa 
da mosazrebebs misi piradi cxovrebis Sesaxeb. gairkva, rom aRniSnuli inter-
viu, romelic Jurnal Á sasamarTlos kvireulis siaxleebis~ e.w. Tavisufalma 
TanamSromelma Jurnals mihyida, misive SeTxzuli da gamogonili iyo. 

landis sasamarTlom daakmayofila princesa soraias sarCeli misi piradi 
uflebis darRveviT warmoqmnili zianis anazRaurebis moTxovniT da mopa-
suxeebs, rogorc solidarul movaleebs, princesas sasargeblod daakisra 
15 000 germanuli markis gadaxdis valdebuleba. mopasuxeTa saapelacio da 
sakasacio saCivrebi ar dakmayofilda. 

sakonstitucio saCivriT momCivnebi asaCivreben germaniis ZiriTadi kano-
nis me-2 muxlis pirveli punqtiT, me-20 muxlis me-2 da me-3 punqtebiT, me-5 
muxlis pirveli punqtis me-2 winadadebiTa da amave muxlis me-2 punqtiT, 
aseve 103-e muxlis me-2 punqtiTa da Á profilaqtikis mizniT~ _ germaniis 
ZiriTadi kanonis me-3, me-12 da me-14 muxlebiT gaTvaliswinebuli ZiriTadi 
uflebebis darRvevas, rasac asabuTeben Semdegnairad:

samarTlebrivi normis iseTi formiT gamoyeneba, romlis mixedviTac, pi-
radi uflebis darRvevisas garkveuli garemoebebis arsebobis SemTxvevaSi 
savaldebuloa moraluri zianis fuladi formiT anazRaureba, ewinaaRmde-
geba konstituciur wesrigsa da sistemas, vinaidan es mosazreba warmoiSva 
germaniis ZiriTadi kanonis me-20 muxlis me-2 da me-3 punqtebiT ganmtkice-
buli xelisuflebis danawilebis principis darRvevis Sedegad. Sesabamisad, 
momCivanTa ganmartebiT, gasaCivrebuli gadawyvetilebebis saSualebiT moxda 
dauSvebeli Careva maTi moqmedebis Tavisuflebis sferoSi. momCivanTa gan-
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cxadebiT, germaniis umaRlesi federaluri sasamarTlos mier moraluri zia-
nis fuladi anazRaurebis valdebulebis dakisreba aris contra legem [kanon-
sawinaaRmdego], vinaidan aRniSnuli samarTlebrivi Sedegi arc arapirdapir 
da arc analogiis gamoyenebis gziT ar gamomdinareobs germaniis samoqalaqo 
kodeqsis normebidan.

sakonstitucio saCivari usafuZvloa:
1. mosamarTlisaTvis kanonis tradiciuli savaldebulooba, romelic 

warmoadgens xelisuflebis danawilebis principisa da, aqedan gamomdina-
re, aseve _ samarTlebrivi saxelmwifos arsebiT Semadgenel komponents, 
germaniis ZiriTad kanonSi odnav Secvlili formulirebiT aris asaxuli, 
kerZod, aq gansazRvrulia Á marTlmsajulebisaTvis kanonisa da samarTlis 
savaldebulooba~ (germaniis ZiriTadi kanonis me-20 muxlis me-3 punqti). 
mosazrebaTa umravlesobiT, amiT uaryofilia kanonis pozitivizmi viwro 
gagebiT. es formula mxars uWers im azrs, rom kanoni da samarTali for-
malurad da zogadad, marTalia, emTxveva erTmaneTs, magram es Tanxvedra 
ar aris savaldebulo. samarTali ar aris dawerili kanonebis identuri. 
saxelmwifos pozitiuri (dawerili) kanonebis garda, SesaZloa, garkveul 
SemTxvevebSi arsebobdes samarTali, romelic Seqmnilia konstituciuri 
wesrigisa da sistemis, rogorc erTi gonivruli mTlianobis, farglebSi 
da aRiqmeba daweril kanonTa koreqciad. amgvari samarTlis wvdoma da 
gadawyvetilebaTa meSveobiT ganxorcieleba marTlmsajulebis amocanaa. 
germaniis ZiriTadi kanoni mosamarTleebs ar miuTiTebs, rom maT calkeul 
SemTxvevaSi gamoiyenon kanonmdeblis miTiTebebi maTi SesaZlo sityva-
sityviTi mniSvnelobis farglebSi. am mosazrebis winapirobaa pozitiuri 
saxelmwifo-samarTlebrivi sistemis srulyofileba, rac samarTlebrivi 
stabilurobis principuli postulatisa da moTxovnis saxiT misasalmebe-
li, Tumca, realobaSi miuRwevelia: samosamarTlo saqmianoba ar mdgomare-
obs mxolod kanonmdeblis gadawyvetilebaTa Secnobasa da gaxmovanebaSi. 
marTlmsajulebis amocana SesaZlebelia, iyos Semafasebeli wvdomis aqti, 
romelic ar aris moklebuli nebis elementebs, aseve misi amocanaa im ar-
sebiT RirebulebaTa gaSuqeba, gamoaSkaraveba, romlebic konstituciuri 
wesrigisa da sistemis ZiriTadi Semadgeneli nawilia, magram saerTod ar 
aris asaxuli an arasrulyofilad aris gadmocemuli werilobiTi saxiT, 
man unda moaxerxos am Rirebulebebis realizacia gadawyvetilebebis meS-
veobiT. amasTan, mosamarTle sruliad Tavisufali unda iyos TviTnebobi-
sagan: misi gadawyvetileba unda eyrdnobodes racionalur argumentacias, 
aseve naTlad unda warmoCndes, rom dawerili kanoni ver asrulebs Tavis 
pirvelad funqcias, rac mdgomareobs samarTlebrivi problemis samarT-
lianad gadaWraSi. aseT SemTxvevebSi mosamarTlis gadawyvetileba avse-
bs kanonis xarvezs, praqtikuli gonebis masStabebiTa da Á samarTlianobis 
Sesaxeb sazogadoebaSi damkvidrebuli zogadi warmodgenebis~ mixedviT 
(BVerfGE 9, 338 [349]).

mosamarTlisaTvis Á SemoqmedebiTi marTlmsajulebis~ amocanisa da 
uflebamosilebis ganxorcielebis sakiTxi (gansakuTrebiT ki _ ZiriTadi 
kanonis moqmedebis periodSi) arasodes gamxdara sadavo (ix: R. Fischer: Die 
Weiterbildung des Rechts durch die Rechtsprechung, Schriftenreihe der Juristis-
chen Studiengesellschaft Karlsruhe, Heft 100 [1971] – samarTlis ganviTareba 
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sasamarTlo praqtikis meSveobiT, iuridiuli sazogadoebis naSromebi, ga-
mocema me-100; aseve Redeker: NJW 1972 – axali iuridiuli sakvirao Jurna-
li, 1972, 409-e gverdidan). 

germaniis umaRlesi sasamarTloebi mas dasabamidan iyenebdnen (ix: 
BGHZ 3, 308 [315]; 4, 153 [158]; BAG 1, 279 [280]). germaniis federaluri sa-
konstitucio sasamarTlo yovelTvis aRiarebda marTlmsajulebis aRniS-
nul uflebamosilebas (ix: BVerfGE 3, 225 [243]; 13, 153 [164]; 18, 224 [237]; 
25, 167 [183]). kanonmdebelma germaniis uzenaesi federaluri sasamarT-
los did palatebs calsaxad mianiWa Á samarTlis ganviTarebis~ funqcia 
(magaliTisaTvis ix: sasamarTlo struqturis Sesaxeb germaniis kanonis 
137-e muxli). aRniSnuli funqciis ganxorcielebam iseT samarTlebriv 
sferoebSi, magaliTad, rogoricaa SromiTi samarTali, sadac kanonmdeb-
loba ver mihyveba socialuri ganviTarebis swraf temps, gansakuTrebuli 
mniSvneloba SeiZina.

sakiTxavi da gasarkvevi SeiZleba iyos mxolod kanonSemoqmedebis fargle-
bi, romelic marTlmsajulebisaTvis kanonisa da samarTlis savaldebuloo-
bis, rogorc samarTlebrivi saxelmwifos erT-erTi fundamenturi principis, 
gaTvaliswinebiT unda dadgindes. Tumca, es farglebi ar SeiZleba da verc 
ganisazRvreba erTi saerTo formuliT, romelic Tanabrad moqmedebs da vr-
celdeba yvela samarTlebriv sferosa da maT Sedegad warmoqmnil da maTve 
mier gansazRvrul samarTlebriv urTierTobebze.

gg) kanonis ukuqceviTi Zala

E – 30, 367

meore senatis 1971 wlis 23 martis ganCineba
- BvL 2/66, 2 BvR 168, 196, 197, 210, 472/66 - 

samarTalwarmoebaTa sagans warmoadgens kompensaciis Sesaxeb germaniis 
federaluri kanonis 150-e muxlis cvlileba, romelic ganxorcielda 1965 
wlis 14 seqtembris (BGBl. - federaluri sakanonmdeblo macne, I gv. 1315) 
kompensaciis Sesaxeb germaniis federaluri kanonis daskvniTi kanoniT. 

cvlileba imaSia, rom moTxovnis ufleba vrceldeba mxolod im devnileb-
ze, romelTa SemTxvevaSic kanonis (ukuqceviTi ZaliT) amoqmedebisaTvis, ker-
Zod, 1953 wlis pirveli oqtombrisaTvis anu warsulSi, mocemuli iyo faqto-
brivi winapirobebi (kompensaciis Sesaxeb germaniis federaluri kanonis 150-e 
muxli). kompensaciis Sesaxeb germaniis federaluri kanonis 150-e muxlis Ta-
vdapirveli versia yovel SemTxvevaSi erTmniSvnelovnad ar iTvaliswinebda 
raime konkretul vadas.

kompensaciis Sesaxeb sxvadasxva kanoniT gaTvaliswinebuli Tanxis yve-
la moTxovnis winapirobaa nacionalur-socialisturi reJimis Zaladobrivi 
zomebis Sedegad miRebuli zianis arseboba, romelic dakavSirebulia sico-
cxlesTan, fizikur xelSeuxeblobasTan, janmrTelobasTan, Tavisuflebas-
Tan, sakuTrebasTan, qonebasTan, profesiul an sameurneo-ekonomikur wins-
vlasTan. 
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konkretuli vadis gansazRvra kompensaciis Sesaxeb germaniis federaluri 
kanonis 150-e muxlSi ewinaaRmdegeba samarTlebrivi saxelmwifos princips 
(germaniis ZiriTadi kanonis me-20 muxli). sakonstitucio saCivrebi dasabu-
Tebulia...

kompensaciis Sesaxeb germaniis federaluri kanonis 150-e muxlis Zveli 
formulirebis mixedviT, moTxovnis ufleba im devnilebsac warmoeSobodaT, 
romlebic, devnilTa Sesaxeb germaniis federaluri kanonis pirveli muxlis 
mixedviT, zemoT aRniSnuli vadis, kerZod, 1953 wlis pirveli oqtombris Se-
mdeg gaxdnen devnilebi. 1965 wlis 14 seqtembris kompensaciis Sesaxeb ger-
maniis federaluri kanonis daskvniTma kanonma kompensaciis Sesaxeb germa-
niis federaluri kanonis 150-e muxlis me-2 punqtSi konkretuli vadis (1953 
wlis pirveli oqtomberi) SemoRebiT ukuqceviTi ZaliT Secvala aRniSnuli 
samarTlebrivi viTareba, ris Sedegadac pirTa garkveul wres faqtobrivad 
CamoerTva kompensaciis moTxovnis ufleba anu cvlilebiT awmyo droSi mox-
da warsuli droisaTvis moqmedi samarTlebrivi sistemis [warsulSive] axliT 
Canacvleba...

kompensaciis Sesaxeb germaniis federaluri kanonis 150-e muxlis axali 
formulirebiT saxezea namdvili ukuqceviTi Zalis SemTxveva, romelic moce-
mul SemTxvevaSi gansakuTrebuli garemoebebiT ar aris gamarTlebuli.

aRsaniSnavia, rom ukuqceviTi Zalis gaTvaliswineba yovelTvis ar ewina-
aRmdegeba konstitucias. sisxlis samarTalSi ukuqceviTi Zalis absoluturi 
akrZalva ar vrceldeba zogadad mTel samarTlebriv sistemaze. Tumca, fe-
deraluri sakonstitucio sasamarTlos damkvidrebuli praqtikis mixedviT, 
samarTlebrivi mdgomareobis gamauaresebeli kanonebi, romlebic ukuqcevi-
Ti ZaliT awesrigeben ukve amowurul garemoebebs, rogorc wesi, Á ar Seesa-
bamebian samarTlebrivi saxelmwifos princips, romlis erT-erTi ZiriTadi 
komponentia samarTlebrivi stabiluroba, rac, pirvel rigSi, calkeuli mo-
qalaqis ndobis dacvas gulisxmobs~ (BVerfGE 18, 429 [439]; aseve 23, 12 [32]; 
24, 220 [229]). namdvili (retroaqtiuri) ukuqceviTi Zala, zemoT aRniSnulis 
gagebiT, saxezea, rodesac kanoni mogvianebiT anu garkveuli drois gasvlis 
Semdeg axorcielebs warsulSi mowesrigebuli, amowuruli da realizebuli 
faqtobrivi elementebis cvlilebas da amiT iWreba maT sferoSi. aRniSnuli 
saxis Careva gansxvavdeba awmyo drois, aqtualuri da jer kidev amouwuravi 
faqtobrivi elementebis samarTlebriv urTierTobaTa sferoSi Carevisa da 
maTze zegavlenisagan (e.w. aranamdvili, retrospeqtuli ukuqceviTi Zala) (ix: 
BVerfGE 11, 139 [145], da damkvidrebuli sasamarTlo praqtika). konstitucia 
icavs ndobas imis mimarT, rom aRiarebuli, ucvleli darCeba ukve amowurul 
faqtobriv elementebsa da garemoebebTan dakavSirebuli samarTlebrivi 
Sedegebi (ix: BVerfGE 13, 261 [271])...

kompensaciis Sesaxeb germaniis federaluri kanonis daskvniTi kanoni, 
romelic konkretuli vadis, TariRis SemoRebiT ukuqceviTi ZaliT zRuda-
vs kompensaciis Sesaxeb germaniis federaluri kanonis 150-e muxliT gaTva-
liswinebuli moTxovnis uflebis ganvrcobis faqtobriv elementebs im pi-
rebisaTvis, romlebsac am cvlilebiT CamoerTvaT kompensaciis moTxovnis 
ufleba, rac ekuTvnodaT kanonis manamde arsebuli formulirebis mixedviT, 
warmoadgens damamZimebel normas. damamZimebeli kanoni ar aris mxolod ise-
Ti kanoni, romelic iTvaliswinebs raime saxis gadasaxads an raimes akrZalvas, 
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aramed aq igulisxmeba yvela moqmedi norma, romelic auaresebs piris/pirTa 
samarTlebriv mdgomareobasa da pozicias. maSasadame, isini, vinc 1953 wlis 
pirveli oqtombris Semdeg gaxdnen devnilebi, devnilTa Sesaxeb germaniis fe-
deraluri kanonis pirveli muxlis gagebiT da kompensaciis Sesaxeb germaniis 
federaluri kanonis 150-e muxlis cvlilebis Sedegad veRar miiReben kom-
pensacias. gasaCivrebuli norma damamZimebeli [samarTlebrivi mdgomareobis 
gamauaresebeli] bunebisaa.

aRniSnuli norma aseve SeiWra ukve amowurul faqtobriv elementTa sfe-
roSi, vinaidan faqtobrivi garemoebebi, romlebsac ukavSirdebian da awes-
rigeben kompensaciis Sesaxeb germaniis federaluri kanonis uflebis ganmsa-
zRvreli Sesabamisi normebi, erTmniSvnelovnad aris warsulis Semadgeneli 
da amowuruli nawili: iseTi samarTlebrivi normebis SemTxvevaSi, romlebic 
iTvaliswineben samarTlebrivi moTxovnis uflebas, Á amowuruli faqtobri-
vi elementi~ ar niSnavs imas, rom moTxovna Á dakmayofilebulia Sesabamisi 
brZanebis safuZvelze~, vinaidan aq gadamwyveti da arsebiTi SeiZleba iyos 
mxolod kanonis faqtobrivi elementebi da ara _ administraciuli organos 
aRmasrulebeli aqtebi. imisaTvis, raTa uflebis damamkvidrebel normebze 
visaubroT rogorc Á namdvil ukuqceviT Zalaze~, sakmarisia, rom kanonmde-
beli Caerios iseT faqtobriv garemoebebSi, romlebic ukve dasrulebuli 
da amowuruli iyo am kanonis miRebamde da romlebic akmayofilebdnen da 
Seesabamebodnen im periodisaTvis moqmedi normis faqtobrivi elementebis 
winapirobebs.

damamZimebeli normebis ukuqceviTi Zalis principuli akrZalva gamom-
dinareobs moqalaqeTa ndobis dacvis mosazrebebidan, rac samarTlebrivi 
saxelmwifos principis erT-erTi Semadgeneli elementia. gamonaklisi mxo-
lod im SemTxvevaSia dasaSvebi, rodesac ndoba garkveuli samarTlebrivi 
mdgomareobis mimarT ar imsaxurebs dacvas, vinaidan igi ar aris Sinaarso-
brivad gamarTlebuli da dasabuTebuli (ix: BVerfGE 13, 261 [271]). amgvari 
gansakuTrebuli garemoebebi mocemul SemTxvevaSi saxeze ar aris.

(a) zemoT aRniSnul ndobaze dacva ar vrceldeba maSin, rodesac im momen-
tisaTvis, rodesac dadga kanoniT gaTvaliswinebuli Sesabamisi samarTlebri-
vi Sedegi, mosalodneli iyo axali normis miReba (ix: BVerfGE 13, 261 [272])....

(b) moqmedi samarTlis normebs moqalaqe im SemTxvevaSic ver endoba, ro-
desac aRniSnuli kanoniT gaTvaliswinebuli samarTlebrivi mdgomareoba 
bundovani, gaurkveveli an xarveziania (ix: BVerfGE 7, 129 [151]; 11, 64 [73]; 13, 
261 [272]), an ki imdenad ewinaaRmdegeba sistemas da imdenad arasamarTliania, 
rom safuZvliani eWvi Cndeba maT konstituciasTan SesabamisobasTan daka-
vSirebiT (ix: BVerfGE 13, 215 [224]; 19, 187 [197]). aseT SemTxvevebSi TviTon 
samarTlebrivi saxelmwifos principi moiTxovs, rom axali, srulyofili 
normis ukuqceviTi Zalis meSveobiT aRdges samarTlebrivi stabiluroba da 
samarTlianoba...

(g) moqalaqeTa ndoba moqmedi samarTlebrivi normis mimarT im SemTxve-
vaSic ar saWiroebs dacvas kanonis Sinaarsobrivad gamarTlebuli da das-
abuTebuli ukuqceviTi Zalis cvlilebebTan mimarTebiT, rodesac arsebu-
li samarTlebrivi mdgomareobis cvlileba saerTod ar gamoiwvevda an ga-
moiwvevda mxolod minimalur zians. arc samarTlebrivi saxelmwifos prin-
cipi icavs moqalaqes yvelanairi Á gacruebisagan~ (ix: BVerfGE 14, 288 [299]; 
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22, 241 [252]). kanonis norma zogadad unda iZleodes imis SesaZleblobas, 
rom misi moqmedebis gagrZelebasTan dakavSirebuli ndoba ganapirobebdes 
iseTi gadawyvetilebebisa da dispoziciebis Camoyalibebas an maTze zega-
vlenis moxdenas, romlebic samarTlebrivi mdgomareobis Secvlis SemTxve-
vaSi wamgebiani gaxdeba (ix: BVerfGE 13, 39 [45]).

ziani, romelic warmoeSvaT pirebs, visac kompensaciis Sesaxeb germaniis 
federaluri kanonis 150-e muxlis axali versiiT CamoerTvaT moTxovnis 
ufleba, mdgomareobs imaSi, rom dazaralebulebma dakarges kompensaciis mo-
Txovnis ufleba, romlis gaangariSebac maT SeeZloT moqmedi kanonis mixed-
viT da romlis mimarTac maT unda gasCenodaT utyuari molodini arsebuli 
samarTlebrivi mdgomareobidan gamomdinare, vinaidan aRniSnulTan mimarTe-
biT administraciul organoebs ar gaaCndaT gadawyvetilebisa da qmedebis 
Tavisufali asparezi. maSasadame, aRniSnul moTxovnaTa mimarT Camoyalibe-
bulma ndobam, romelic ar warmoadgenda mxolod bundovan imedebs, bunebri-
via, ganapiroba dispoziciebi, romelTa ganmarteba da dasabuTeba calkeuli 
dazaralebulisaTvis, zemoT aRniSnuli garemoebebis gamo, ar iyo savalde-
bulo. amas garda, sajaro-samarTlebrivi moTxovna sakmaod soliduri Tanxis 
Taobaze warmoadgens garkveul qonebriv Rirebulebas. gasaTvaliswinebelia, 
rom wamgebiani norma maSinac unda Semowmdes samarTlebrivi saxelmwifos 
principTan Sesabamisobis TvalsazrisiT, rodesac igi mxolod moqalaqeTa 
mcire raodenobas exeba, vinaidan maT gaucruvdaT safuZvliani ndoba moqme-
di samarTlebrivi mdgomareobis mimarT. aRsaniSnavia, rom Tundac ramdenime 
dazaralebulis samarTlebrivi mdgomareobis arsebiTma gauaresebam SesaZle-
belia, gamoiwvios ukuqceviTi Zalis mqone normis baTiloba... 

da bolos: aseve sakmarisia mosazreba, romlis mixedviTac, aRniSnuli 
sferos axleburma mowesrigebam administraciul organoebsa da sasamarT-
loebs unda gaumartivon kompensaciis moTxovnaTa uzrunvelyofis proce-
durebi da misi funqcia ar gaxlavT ukuqceviTi Zalis principuli akrZal-
vis gamonaklisis gamarTleba.

vinaidan kompensaciis Sesaxeb germaniis federaluri kanonis 150-e muxlis 
axleburi versia ganxilulis farglebSi, samarTlebrivi saxelmwifos prin-
cipis darRvevis gamo, ukve ewinaaRmdegeba konstitucias, gadamwyveti da 
arsebiTi aRar aris is garemoeba, dairRva Tu ara aseve germaniis ZiriTadi 
kanonis me-3 muxlis pirveli punqtiTa da me-14 muxliT gaTvaliswinebuli 
ZiriTadi uflebebi. 

vinaidan, zemoT aRniSnulidan gamomdinare, kompensaciis Sesaxeb germa-
niis federaluri kanonis 150-e muxlis me-2 punqtis axali versia ewinaaRm-
degeba germaniis ZiriTad kanons, aRniSnuli norma baTilad unda iqnes cno-
bili, federaluri sakonstitucio sasamarTlos Sesaxeb kanonis 78-e muxlis 
mixedviT.

zemoaRniSnulidan gamomdinare, gauqmdes uzenaesi federaluri sa-
samarTlos gadawyvetilebebi, romlebic eyrdnoba arakonstituciur nor-
mas, xolo warmoebebi, romelTa farglebSic gamoica aRniSnuli gadawyveti-
lebebi, daubrundes landis sasamarTlos.
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 germaniis ZiriTadi kanonis 21-e muxlTan dakavSirebiT:
partiaTa dafinanseba

E – 8, 51

3.  kanonmdebeli ar aris valdebuli, gaaTanabros da daabalansos arsebuli 
faqtobrivi, politikur partiaTa sxvadasxva sociologiur struqturaze 
damyarebuli urTierTgansxvavebuli sakonkurencio Sansebi. magram mas ar 
aqvs ufleba, Sesabamisi aucileblobis gareSe, gamosces norma, romelic ki-
dev ufro aZlierebs da amwvavebs ukve arsebul faqtobriv gansxvavebebs sa-
konkurencio Sansebis mimarT. 

4. cal keuli moqalaqis politikuri nebis Camoyalibebaze zegavlenis moxde-
nis SesaZleblobis kanoniT gaTvaliswinebuli sxvadasxvagvari sagadasaxado 
reJimi, rac gamoixateba imaSi, rom moqalaqis Semosavlis odenobis mixedviT 
politikuri partiebisaTvis gaRebul Semowirulobaze dadgenilia sagada-
saxado SeRavaTebi, ar Seesabameba formaluri Tanasworobis princips, rome-
lic ganapirobebs Tavisufali demokratiis pirobebSi politikuri uflebe-
bis ganxorcielebas.

meore senatis 1958 wlis 24 ivnisis gadawyvetileba

im didi finansuri danaxarjis gamo, rasac moiTxovs Tanamedrove saarCevno 
kampania, dReisaTvis yvela politikuri partia damokidebulia Semowirulobe-
bze; arc erT partias ar ZaluZs Tavisi mTliani finansuri moTxovnilebis 
(saarCevno propagandis xarjebis CaTvliT) dafarva mxolod sawevro gadasaxa-
debiT. demokratiul mravalpartiul saxelmwifoSi yvela politikur partias 
Tanabrad aqvs SesaZlebloba, monawileoba miiRos xalxis politikuri nebis 
Camoyalibebis procesSi, iqneba es mTavrobisa Tu opoziciis mxares. Tumca, 
saxelmwifo ar aris valdebuli, kanonis Sesabamisi normebis saSualebiT izru-
nos politikuri partiebis fuladi moTxovnebisa da saWiroebis dakmayofile-
baze, magram rodesac kanonmdebeli gamoscems iseT debulebebs, romlebmac 
mxari unda dauWiron politikuri partiebis dafinansebas, aRniSnuli normebi 
unda Seesabamebodes konstitucias da ar unda ewinaaRmdegebodes da arRvev-
des partiaTa ZiriTad uflebas Tanabar SansebTan dakavSirebiT...

gasaCivrebuli normebis Sinaarsis mixedviT, gadasaxadis yvela gadamx-
dels, romelsac evaleba saSemosavlo an korporatiuli gadasaxadis gadaxda, 
SeuZlia, nebismieri politikuri partiisaTvis garkveuli odenobis Semowi-
rulobis gaRebis gziT Seimsubuqos saSemosavlo gadasaxadi. anu, kanoni, misi 
sityva-sityviTi mniSvnelobiT, yvela politikur partias aZlevs Semowiru-
lobaTa miRebis Tanabar Sansebsa da SesaZleblobebs.

Tumca, im SemTxvevaSic, rodesac kanoni Tavs aridebs yovelgvar uTanaswo-
ro mopyrobas da Tavis samoqmedo sferosa da subieqtebs zogadad da abstra-
qtulad gansazRvravs, mainc ewinaaRmdegeba Tanasworobis princips, Tu misi 
(kanonis) praqtikuli ganxorcielebidan vlindeba aSkara uTanasworoba da Tu 
es uTanasworoba, rogorc kanonis praqtikuli gamoyenebis Sedegi, dakavSi-
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rebulia Sesabamisi normebis samarTlebriv formulirebasTan. amasTan, yu-
radReba ar eqceva garegnul formas, aq gadamwyvetia mxolod materialur-
samarTlebrivi Sinaarsi...

vinaidan dasabegri Semosavlis gazrdasTan erTad saSemosavlo gadasaxa-
dis ganakveTi izrdeba 53 procentamde da radgan korporatiuli saSemosavlo 
gadasaxadis ganakveTi, rogorc wesi, Seadgens 45 procents, zemoT aRniSnuli 
kanoniT gaTvaliswinebuli SesaZlebloba _ politikuri partiisaTvis Semowi-
rulobis gaRebis gziT gadasaxadis Semsubuqeba _ pirvel rigSi, gansakuTre-
biT momxibvleli xdeba maRali Semosavlebis mqone da aseve korporatiuli 
gadasaxadis gadamxdelebisaTvis. kanonis cvlilebis Sedegad am pirebs Seu-
ZliaT (sagadasaxado Semsubuqebis gaTvaliswinebiT), ise gaaormagon poli-
tikuri partiebisaTvis gaRebuli Semowirulobebi, rom amisTvis arc dasWir-
deT zedmeti Tanxis gadaxda imasTan SedarebiT, rasac aqamde ixdidnen. xolo 
mcire Semosavlebis mqone pirTaTvis am mxriv arafriT ar aris mimzidveli 
Semowirulobebis gaReba, vinaidan isini, TavianTi Semosavlis simciris gamo, 
ver gaiReben im odenobis Tanxas, rac SeiZleba maT sasikeTod aisaxos maTi 
sagadasaxado valdebulebebis gansazRvrisas. 

zogadi cxovrebiseuli gamocdilebidan gamomdinare, fuladi Semowiru-
lobebi ZiriTadad gaicema Sesabamisi interesebis safuZvelze; politikuri 
mizniT gaRebuli Semowirulobebi erT-erT bolo adgilze dgas sazoga-
doebaSi. umTavresad gvxvdeba Semowirulobebi saqvelmoqmedo, religiuri da 
samecniero miznebisaTvis, romlebic metwilad gaicema Sesabamisi Sinaarso-
brivi datvirTviT, Sesabamisi miznebis ganxorcielebis mxardasaWerad da ara 
im mizniT, rom maTi gaRebiT Semomwirvels warmoeqmnas raime sargebeli. am 
saerTo tendenciebis mixedviT, moqalaqe politikuri partiebisaTvis fulad 
Semowirulobas gaiRebs mxolod maSin, rodesac igi, am partiis programidan, 
aseve saparlamento da samTavrobo saqmianobidan gamomdinare, miiCnevs, rom 
aRniSnuli partiis politika emTxveva da Seesabameba mis gansakuTrebul in-
teresebs... maSasadame, gasaCivrebuli normebis Sedegi unda iyos is, rom is 
partiebi, romelTa programa da saqmianoba mosawonia Zlieri kapitalis mqone 
wreebisTvis, finansurad ukeT iqnebian uzrunvelyofilni. 

cxadia, rom kanonmdebeli ar aris valdebuli, gaaTanabros da daabalan-
sos arsebuli faqtobrivi, politikur partiaTa sxvadasxva sociologiur 
struqturaze damyarebuli, urTierTgansxvavebuli sakonkurencio Sansebi. 
magram mas ara aqvs ufleba, Sesabamisi aucileblobis gareSe gamosces nor-
ma, romelic kidev ufro aZlierebs da amwvavebs ukve arsebul faqtobriv 
gansxvavebebs sakonkurencio Sansebs Soris. winamdebare kanoni ki isea Camo-
yalibebuli, rom saxelmwifo Tavisi wvliliT, rac mdgomareobs gadasaxadis 
SemcirebaSi, aZlierebs garkveul politikur partiaTa mniSvnelobasa da md-
gomareobas politikuri nebis Camoyalibebis procesSi.

saSemosavlo gadasaxadis Sesaxeb kanonisa da korporatiuli sagadasaxado 
kanonis normebi, winamdebare instruqciebis msgavsad, aseve arRveven moqala-
qeTa Tanasworobis ZiriTad uflebas...

progresuli dabegvris princips mivyavarT iqamde, rom moqalaqeebi, 
romlebic partiebisaTvis gaRebuli SemowirulobiT iyeneben TavianT de-
mokratiul uflebas da monawileoben saxelmwifo nebis Camoyalibebis pro-
cesSi, rogorc gadamxdelebi, iReben sxvadasxvagvar materialur upirateso-
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bas. vinaidan, saarCevno samzadisisas fuls mniSvnelovani roli akisria, da 
vinaidan finansurad Zlieri partia rig SemTxvevebSi moaxerxebs warmarTos 
ufro warmatebuli saarCevno propaganda, vidre _ mwiri finansebis mflobe-
li, amitom maRali Semosavlis mqone Semomwirvels SeuZlia, metad efeqturad 
uzrunvelyos Tavisi politikuri Sexedulebis reklama da propaganda, xolo 
aqedan gamomdinare, miaRwios ufro Zlier politikur zegavlenas, vidre _ 
naklebi Semosavlebis mqone Semomwirvels. radgan politikuri partiebisaT-
vis gaRebuli Semowirulobebis Sedegad maRali Semosavlebis mqone piri mniS-
vnelovnad met gadasaxads zogavs, vidre _ naklebi Semosavlebis mimRebi, Se-
sabamisad, pirveli jgufis (maRali Semosavlebis mqone pirebis) politikuri 
azri ufro privilegiuria. kanonis safuZvelze gamowveuli amgvari sxvadasx-
vagvari sagadasaxado gadawyveta, rac qmnis calkeuli moqalaqis politikuri 
nebis Camoyalibebaze zegavlenis moxdenis SesaZleblobas, gamoxatuls imaSi, 
rom moqalaqis Semosavlis odenobis mixedviT, politikuri partiebisaTvis 
gaRebul Semowirulobaze dadgenilia sagadasaxado SeRavaTebi, ar Seesaba-
meba formaluri Tanasworobis princips, romelic ganapirobebs Tavisufali 
demokratiis pirobebSi politikuri uflebebis ganxorcielebas.

germaniis ZiriTadi kanonis me-100 muxlTan dakavSirebiT:

E – 1, 184

1. germaniis ZiriTadi kanonis me-100 muxlis pirveli punqtiT gaTvaliswine-
bul federaluri sakonstitucio sasamarTlos normatiul kontrols22 
eqvemdebareba mxolod kanonebi formaluri gagebiT da aseve sakanonmdeblo 
aucileblobis mdgomareobis dros _ germaniis ZiriTadi kanonis 81-e muxlis 
mixedviT gamocemuli kanonebi.

2. federaluri sakonstitucio sasamarTlos gadawyvetilebis moTxovna, ger-
maniis ZiriTadi kanonis me-100 muxlis mixedviT, dasaSvebia mxolod maSin, 
rodesac ganmxilveli sasamarTlo kanons cnobs arakonstituciurad. mxo-
lod eWvi ar aris sakmarisi.

pirveli senatis 1952 wlis 20 martis gadawyvetileba
- BvL 12, 15, 16, 24, 28/51 -

warmoeba: nordrain-vestfalenis Sinagan saqmeTa ministris mier policiis 
Sesaxeb gamocemuli gankargulebis konstituciurobis Semowmeba...

bilefeldis landis sasamarTlom 1951 wlis 27 seqtembris ganCinebiT  
(Qs 248/51) SeaCera sisxlis samarTlis saqmis warmoeba mlesav hans-hainrix 
l-s winaaRmdeg germaniis ZiriTadi kanonis me-100 muxlze dayrdnobiT da 
moiTxova federaluri sakonstitucio sasamarTlos mier gadawyvetilebis 

22 kanonis normebis Semowmeba sasamarTlos (aq: federaluri sakonstitucio sasamarTlos) mier 
maTi konstituciurobis kuTxiT.
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miReba. sasamarTlo gamoTqvams eWvs, Tu ramdenad Seesabameba 1951 wlis 28 
aprils gamocemuli policiis Sesaxeb gankarguleba konstitucias, kerZod: 
germaniis ZiriTadi kanonis me-4, me-5, me-8, me-9, me-17 da me-19 muxlebs.

kanonis bundovani formulirebisa da im garemoebis gamo, rom arc germa-
niis ZiriTadi kanonis me-100 muxlis warmoSobis istoria da arc samosamarT-
lo Semowmebis uflebis istoriuli ganviTareba ar gvTavazoben erTmniSvne-
lovan miTiTebebsa Tu miniSnebebs imis Sesaxeb, Tu rogor unda ganimartos 
germaniis ZiriTadi kanonis me-100 muxlis Á kanonis~ cneba, gadawyvetileba: 
SeuZliaT Tu ara sasamarTloebs konkretul SemTxvevebSi incidenturad 
uaryon gankargulebaTa Sesabamisoba germaniis ZiriTad kanonTan an aseT Se-
mTxvevebSi, germaniis ZiriTadi kanonis me-100 muxlis mixedviT, moiTxovon 
federaluri sakonstitucio sasamarTlos gadawyvetileba, SeiZleba gamom-
dinareobdes mxolod norma-kontrolis mniSvnelobidan germaniis ZiriTadi 
kanonis farglebSi da aseve _ federaluri sakonstitucio sasamarTlosaTvis 
miniWebuli funqciebidan. 

1. germaniis ZiriTadi kanonis 93-e muxlis pirveli punqtis me-2 qvepunqtis 
mixedviT, norma-kontrolis ganxorcielebisas dominirebs federaluri sa-
konstitucio sasamarTlos, rogorc konstituciis mcvelis, funqcia...

Tu kiTxvis niSnis qveS dadgeba romelime gankargulebis konstituciu-
robis sakiTxi, am SemTxvevaSi aRmasrulebeli xelisuflebis yvela umaRles 
organos aqvs SesaZlebloba, erTmaneTisagan damoukideblad mimarTon fede-
ralur sakonstitucio sasamarTlos, rogorc konstituciis damcvels.

2. germaniis ZiriTadi kanonis me-100 muxlis mixedviT, norma-kontrolis 
ganxorcielebisas federaluri sakonstitucio sasamarTlos, rogorc kons-
tituciis mcvelis, roli iwevs ukana planze.

germaniis ZiriTadi kanonis me-100 muxlis formulirebidanac Cans, rom 
misi mizani ar aris saerTo sasamarTloebis gamoricxva calkeuli dave-
bis farglebSi yvela konstituciur-samarTlebrivi sakiTxis Semowmeba-ga-
dawyvetisagan da am funqciis federaluri sakonstitucio sasamarTlosaT-
vis mikuTvneba. piriqiT: saerTo sasamarTloebs SeuZliaT da valdebulnic 
arian, Seamowmon is samarTlebrivi normebi, romlebsac isini eyrdnobian 
gadawyvetilebis miRebisas, maTi Sesabamisobis TvalsazrisiT germaniis Zi-
riTad kanonTan. rodesac saubaria landis kanonebze, aseve unda Semowm-
des maTi Sesabamisoba federalur kanonmdeblobasTan. sasamarTloebs 
SeuZliaT, sakuTari iurisdiqciis farglebSi miiRon gadawyvetileba aR-
niSnuli normebis konstituciurobasTan dakavSirebiT. im SemTxvevaSi, Tu 
amgvari gadawyvetilebiT dairRveoda germaniis ZiriTadi kanoni, vinaidan 
sasamarTlos mier gamoyenebuli samarTlebrivi norma marTebuli ganmar-
tebis Sedegad unda yofiliyo arakonstituciuri da Sesabamisad _ baTili, 
maSin aRniSnuli sakiTxis gadasawyvetad, Tumca, mxolod norma-kontrolis 
farglebSi, germaniis ZiriTadi kanonis 93-e muxlis pirveli punqtis me-2 
qvepunqtis mixedviT, amoqmeddeboda federaluri sakonstitucio sasamarT-
lo, rogorc konstituciis mcveli, xolo ZiriTadi uflebebis darRvevis 
SemTxvevaSi SesaZlebeli iqneboda federaluri sakonstitucio sasamarT-
losadmi mimarTva sakonstitucio saCivris meSveobiT. germaniis ZiriTadi 
kanonis me-100 muxlidan ar gamomdinareobs federaluri sakonstitucio 
sasamarTlos amgvari iurisdiqcia.
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aRniSnulisagan gansxvavebiT, germaniis ZiriTadi kanonis me-100 muxlis mi-
xedviT, federaluri sakonstitucio sasamarTlos amocanaa daicvas: rom arc 
erTma sasamarTlom ar gaiTvaliswinos federaluri Tu landis kanonmdeblis 
survili da ar gamoiyenos maT mier gamocemuli kanoni, Tu igi, sasamarTlos 
SexedulebiT, ewinaaRmdegeba germaniis ZiriTad kanons an federaluri da 
landis kanonmdeblobis federalur-saxelmwifoebriv ierarqias. 

Sesabamisad, mosamarTlis mier zogadi Semowmebis ufleba SezRudulia 
incidentur SemTxvevebSi kanonis konstituciurobis aRiarebiT. rac Seexe-
ba konstituciurobis uaryofas anu mis arakonstituciurad cnobas, aq sa-
samarTlos mxolod winaswari Semowmebis funqcia da ufleba akisria, riTac 
gamoiricxeba sakanonmdeblo xelisuflebis SezRudvis SesaZlebloba.

swored sakanonmdeblo xelisuflebis amgvari safrTxis winaSe dayeneba sa-
mosamarTlo zedamxedvelobis uflebis gafarToebiT, iyo erT-erTi ZiriTadi 
argumenti zogadi samosamarTlo kontrolis uflebamosilebis winaaRmdeg...

Tumca, amgvari argumentebi zogadi samosamarTlo kontrolis uflebamo-
silebis winaaRmdeg miuRebelia gankargulebebis mimarT. rogorc ukve aRi-
niSna, yovelTvis miRebuli da udavo iyo is, rom sasamarTloebs calkeuli 
davis farglebSi SeeZloT, SeemowmebinaT gankargulebebis konstituciasTan 
Sesabamisoba, garda im SemTxvevebisa, rodesac es erTmxrivad iyo akrZaluli. 
mxolod mas Semdeg, rac samosamarTlo kontrolis ufleba aseve ganivrco 
kanonebzec (RGZ 111, 320), warmoiSva problema, Tu rogor unda daZleuliyo 
is saSiSroeba, rom nebismier sasamarTlos ar ugulebeleyo sakanonmdeblo 
xelisuflebis aqtebi. mxolod zogadi samosamarTlo kontrolis uflebamo-
silebis kanonebze ganvrcobis safuZvelze daisva sakiTxi, raTa momxdariyo 
am uflebamosilebis gansakuTrebuli koncentrireba saerTo an sakonstitu-
cio sasamarTloSi.

aRsaniSnavia, rom calkeuli sasamarTlos kontrolis ufleba, Tuki man 
SeiZleba gamoiwvios samarTlebriv normaTa moqmedebisa da iuridiuli Zalis 
uaryofa, dakavSirebulia samarTlebrivi destabilizaciisa da samarTlebri-
vi qaosis warmoSobis safrTxesTan. es SesaZloa iyos imis safuZveli, rom 
aseve gankargulebebis konstituciurobis Semowmebac daevalos mxolod erT 
sasamarTlos...

Tumca, germaniis ZiriTadi kanonis mixedviT, calkeuli sasamarTlos mier 
gankargulebaTa gadamowmebisas ar arsebobs samarTlebrivi destabilizacii-
sa da samarTlebrivi qaosis warmoSobis safrTxe, vinaidan, rogorc zemoT 
aRiniSna, germaniis ZiriTadi kanonis 93-e muxlis pirveli punqtis me-2 qve-
punqtiT damkvidrebuli normatiuli kontroli iTvaliswinebs yvela mniSvne-
lovani gankargulebis ganxilvisas, drouli Sesabamisi mimarTvis SemTxvevaSi, 
federaluri sakonstitucio sasamarTlos mier sayovelTaod savaldebulo 
gadawyvetilebis miRebis sakmarisad realur da efeqtur SesaZleblobas.

Tumca, yovelive sxvagvarad aris kanonebTan mimarTebiT. Tu gaviTva-
liswinebT warsulis gamocdilebas, sadac aisaxeboda tendenciebi kontro-
lis monopoliis mimarTulebiT, marTlac savaraudoa, rom sasamarTloebis 
mier saerTo samosamarTlo kontrolis uflebamosilebis ganxorcielebisas 
warmoiSveba samarTlebrivi destabilizaciisa da samarTlebrivi qaosis sa-
frTxe, vinaidan landis [federaciuli erTeulis] sakanonmdeblo organoebi, 
romelTa gamocemul kanonebsac saerTo sasamarTloebi aRiarebdnen da miiC-
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nevdnen konstituciasTan an federalur kanonmdeblobasTan Seusabamod, ar 
arian uflebamosilebi, federalur sakonstitucio sasamarTloSi moiTxovon 
germaniis ZiriTadi kanonis 93-e muxlis pirveli punqtis me-2 qvepunqtiT 
gaTvaliswinebuli norma-kontroli. swored normis kontrolis ganxorcie-
lebis Taobaze gancxadebis Setanis uflebamosilebasTan dakavSirebuli de-
bulebebi, romlebic iTvaliswineben landis mTavrobebs, rogorc gancxadebis 
Setanaze uflebamosil organoebs da ara_landis parlamentebs, mTeli sicxa-
diT gviCveneben, rom norma-kontrolis koncentrireba erT sasamarTloSi, 
samarTlebrivi destabilizaciisa da samarTlebrivi qaosis safrTxis Tavidan 
acilebis mizniT, savaldebulo da aucilebelia mxolod kanonebTan da ara _ 
gankargulebebTan mimarTebiT.

maSasadame, erTi mxriv, arc federaluri sakonstitucio sasamarTlos, 
rogorc konstituciis damcvelis, pozicia da arc norma-kontrolis mTeli 
debulebebi ar moiazrebs germaniis ZiriTadi kanonis me-100 muxlSi gankargu-
lebebs; meore mxriv ki, amas ewinaaRmdegeba Tavad germaniis ZiriTadi kanonis 
me-100 muxlSi formulirebuli norma-kontroli. aRniSnuli norma (me-100 
muxli) aseve rom vrceldebodes gankargulebebze, es imas niSnavs, rom saer-
To sasamarTlom mxolod im SemTxvevaSi ki ar unda moiTxovos federaluri 
sakonstitucio sasamarTlos gadawyvetileba, rodesac igi federaciisa Tu 
landis romelime gankargulebas arakonstituciurad miiCnevs, aramed ma-
Sinac, rodesac landis gankarguleba ewinaaRmdegeba romelime federalur 
kanons...

3. germaniis federaluri sakonstitucio sasamarTlos sakmaod farTo 
funqciebisa da iurisdiqciis gaTvaliswinebiT, zemoT moyvanili ganmarte-
bebi aseve Seesabameba im princips, rom norma-kontrolis farglebSi moxdes 
koncentrireba federaluri sakonstitucio sasamarTlos saqmianobis Seda-
rebiT mniSvnelovan sakiTxebsa da amocanebze.

E – 2, 124

federaluri sakonstitucio sasamarTlos mxridan germaniis ZiriTadi kanonis 
me-100 muxlis pirveli punqtis pirveli winadadebiT gaTvaliswinebul norma-
kontrols ar eqvemdebareba iseTi kanonebi, romlebic gamoica germaniis Ziri-
Tadi kanonis amoqmedebamde anu 1949 wlis 24 maisamde.

pirveli senatis 1953 wlis 24 Tebervlis gadawyvetileba
- BvL 21/51 -

... miRebuli daskvniT TiToeulma sasamarTlom unda ganixilos da gadawy-
vitos samarTlebrivi sakiTxi, Seesabameba Tu ara germaniis ZiriTad kanons 
mis amoqmedebamde miRebuli kanonebi.

konstituciis amoqmedebamde moqmedi [e.w. winakonstituciuri] kanonm-
deblobis konstituciurobis Sesaxeb miRebuli gadawyvetileba ar exeba 
sakanonmdeblo xelisuflebas. rodesac sasamarTlo winakonstituciur ka-
nons miiCnevs Á arakonstituciurad~ da ar iyenebs mas, amiT igi ignorirebas 
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ar ukeTebs kanonmdeblis Tavdapirvel nebas, vinaidan swored Semowmebas 
daqvemdebarebuli kanonis Tavdapirveli samarTlebrivi Zala anu misi na-
mdviloba warmoadgens kanonis mogvianebiT miRebul konstituciasTan Se-
sabamisobis kuTxiT Semowmebis winapirobas. kanonis Sesabamisobis sakiTxi 
mogvianebiT miRebul ZiriTad kanonTan ganixileba mxolod im SemTxvevaSi, 
rodesac igi miCneulia moqmedad. Tu ar dadasturdeba aseTi Sesabamisoba, 
maSin amiT ar ilaxeba uwindeli kanonmdeblis avtoriteti, aramed obieq-
turad dasturdeba mxolod is, rom kanonmdeblis SedarebiT ufro mogvia-
nebiT gamovlenili neba win uswrebs [upiratesia] uwindeli kanonmdeblis 
gansxvavebul nebas. 

germaniis ZiriTadi kanonis 101-e muxlTan dakavSirebiT:

E – 4, 412

1. germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadebis 
moqmedeba vrceldeba ara mxolod saqmis ganmxilveli mosamarTlis, aramed 
aseve _ im mosamarTlis mimarT, romelic adgens ZiriTadi sxdomis TariRs.

2. germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadeba 
irRveva maSinac, rodesac saqmes CamoSorebuli kolegiis Tavmjdomare ga-
vlenas axdens sxva mosamarTleze, saqmis CaniSvnasa da ganxilvis TariRis 
dadgenasTan dakavSirebiT.

3. Tu gadawyvetileba efuZneba saqmis amgvar CaniSvnas, maSin igi TviTon ewi-
naaRmdegeba germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 
winadadebas. gadawyvetileba im SemTxvevaSi efuZneba saqmis amgvar CaniSvnas, 
rodesac ar aris gamoricxuli, rom saqmis konstituciurad CaniSvnis SemTx-
vevaSi sasamarTlo sxvagvari Semadgenlobis iqneboda.

pirveli senatis 1956 wlis 20 martis gadawyvetileba
- 1 BvR 479/55 -

1954 wlis 20 da 21 dekembers gamarTul ZiriTad sxdomaze momCivans See-
farda Tavisuflebis aRkveTa 1 wliT. gadawyvetilebis winaaRmdeg aRZrul sa-
kasacio saCivarSi momCivanma miuTiTa, rom mas CamoaSores misi kanonieri mo-
samarTle, vinaidan landis sasamarTlos mosamarTleebi, doqtori Á r~ da Á o~ 
ar monawileobdnen gadawyvetilebis miRebaSi da ZiriTadi sxdomis daniSvnis 
Sesaxeb gankarguleba gasca sisxlis samarTlis pirveli palatis Tavmjdomarem 
— landis sasamarTlos direqtorma, doqtorma Á m~-m, romelic CamoSorebulia 
am konkretul saqmes; garda amisa, saqmis ganxilvis TariRi daadgina amisaTvis 
arauflebamosilma mosamarTlem, doqtorma Á l~-m, landis sasamarTlos mo-
samarTleebis, doqtor Á r~-sa da Á o~-s ignorirebis safuZvelze. 

sakonstitucio saCivari dasaSvebi da dasabuTebulia.
I. gadawyvetileba efuZneba Semdeg samarTlebriv mosazrebebs:
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1. principi, romlis mixedviTac, yvela adamiani unda warsdges Tavisi 
kanonieri mosamarTlis winaSe, iseve rogorc sasamarTlos damoukideblo-
bis uzrunvelyofa, emsaxureba arauflebamosili pirebis mxridan marTlm-
sajulebaSi Carevis Tavidan acilebas da sasamarTlos miukerZoeblobisa 
da maRali profesionalizmisadmi samarTlis maZieblebisa da sazogadoebis 
ndobis dacvas. aRniSnul principTan istoriulad dakavSirebuli sagangebo 
sasamarTloebis akrZalva uzrunvelyofs, rom ar moxdes am cnebis ignori-
reba. vinaidan aRniSnuli debulebebi marTlmsajulebis sferoSi, kerZod _ 
sasamarTlos struqturis farglebSi, uzrunvelyofs samarTlebrivi saxel-
mwifos principis ganxorcielebas, me-19 saukuneSi moxda maTi dafiqsireba 
federaluri landebis konstituciaTa umravlesobaSi, riTac maT mieniWa 
konstituciuri principis rangi. vaimaris konstituciis 105-e muxlma gaagr-
Zela es tradicia da samarTlebrivi saxelmwifosa da xelisuflebis danawi-
lebis principebis daxvewasTan erTad aseve srulyofili saxe mieca kano-
nier mosamarTlesTan dakavSirebul normebs. kanoni saerTo sasamarTloebis 
Sesaxeb, saproceso kanonebi da kanoni sasamarTloebSi saqmeTa ganawilebis 
Sesaxeb adgenen sasamarTlos teritoriul da sagnobriv gansjadobas, aseve _ 
misi cakleuli ganyofilebebis, palatebisa Tu kolegiebis Semadgenlobasa da 
maT Soris saqmeTa gadanawilebas. Tu warsulSi principi, romlis mixedviTac, 
yvela adamiani unda warudges mis kanonier mosamarTles, upirveles yovlisa, 
mimarTuli iyo e.w. „saxelisuflo iusticiis“23 nebismieri formis winaaRmdeg, 
droTa ganmavlobaSi misi mniSvneloba da dacvis meqanizmi aseve moicavda pi-
ris sasamarTlos Sida struqturaSi gatarebuli zomebisagan dacvas, romel-
Ta Sedegadac igi Tavisi saqmis ganxilvisas SeiZleba CamoSordes amisaTvis 
kanoniT gaTvaliswinebul mosamarTles.

2. Tumca, es imas ar niSnavs, rom germaniis ZiriTadi kanonis 101-e 
muxlis pirveli punqtis me-2 winadadeba darRveulia yvela im SemTxveva-
Si, rodesac saqmes asrulebs ara „kanonieri“, aramed _ sxva mosamarTle. 
Tu mosamarTlis moqmedeba, romelic iwvevs aseT Sedegs, ganpirobebulia 
saproceso SecdomiT (laT: error in procedendo), maSin gamoiricxeba ger-
maniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadebis 
darRveva (ix: BVerfGE 3, 359 [364]). is, Tu rogor unda gaimijnos erTma-
neTisagan „saproceso Secdoma“ da pirisaTvis „kanonieri mosamarTlis 
Camocileba“, mocemul SemTxvevaSi ver ganixileba da arc aris saWiro, 
vinaidan, rodesac saubaria sasamarTlos miRma mdgomi pirisa Tu samsaxu-
ris Carevasa da mis mier garkveuli gavlenis moxdenaze, iq ukve gamori-
cxulia saproceso Secdoma. magram igive vrceldeba sasamarTlos stru-
qturaSi moRvawe pirebze, m agaliTad, saqmes Camocilebul mosamarT-
leebze, romlebsac, zogadad, an romelime konkretul saqmeSi ara aqvT 
ufleba, ganaxorcielon samosamarTlo uflebamosileba...

3. aseT pirebs marTlmsajulebaSi iseTi Careva, romelic ewinaaRmdegeba 
germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadebas, 
SeuZliaT ganaxorcielon ara mxolod samosamarTlo funqciebis miTvisebiT, 
aramed aseve _ TavianTi avtoritetis safuZvelze mosamarTlis moqmedebe-

23 germ: kabinetis iusticia – gulisxmobs qveynis pirveli piris aqtiur Carevasa da monawileobas 
marTlmsajulebis ganxorcielebaSi. 
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bze masStaburi Sinaarsobrivi gavlenis moxdenis gziT. germaniis ZiriTadi 
kanonis 101-e muxlis pirveli punqtis me-2 winadadeba mxolod im SemTxvevaSi 
Seasrulebs samarTlebrivi saxelmwifos principis uzrunvelmyofi normis 
funqcias, Tu igi marTlmsajulebas icavs aseTi Carevebisganac. 

4. germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadebis 
moqmedeba vrceldeba ara mxolod saqmis ganmxilveli mosamarTlis, aramed aseve 
_ im mosamarTlis mimarT, romelic adgens ZiriTadi sxdomis TariRs. es gamom-
dinareobs iqidan, rom sasamarTlos gansjadoba, dakompleqteba da saqmeTa ga-
nawileba mowesrigebulia kanoniT ara mxolod gadawyvetilebis miRebis, aramed 
aseve _ misi mosamzadebeli samosamarTlo moqmedebebis ganxorcielebis kuTxiT. 
sxdomis TariRis daniSvnasTan dakavSirebuli xarvezi ki mTlian gadawyvetile-
baze gavlenas axdens mxolod im SemTxvevaSi, rodesac TviTon gadawyvetileba 
efuZneba mas anu, rodesac saproceso xarvezsa da gadawyvetilebas Soris moce-
mulia mizez-Sedegobrivi kavSiri.

mudmivi sasamarTlo praqtikis mixedviT, iseTi kavSiri da urTierTmimarTe-
ba, romelic iwvevs gadawyvetilebis baTilad cnobas, mocemulia im SemTxvevaSi, 
rodesac arsebobs imis SesaZlebloba, rom saproceso xarvezs gavlena moex-
dina gadawyvetilebis Sinaarsze (ix: Löwe-Rosenberg-i, me-18 da me-20 gamocema, 
337-e muxli, SeniSvna: 7 Á a“ da „b“). aRniSnuli samarTlebrivi mosazrebis iseT 
SemTxvevebze gamoyeneba, rodesac sxdomis TariRis daniSvnisas dairRva germa-
niis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadeba, Seesabameba 
am normis funqcias, romelic icavs ndobas sasamarTlos miukerZoeblobisa da 
profesionalizmisadmi; anu germaniis ZiriTadi kanonis 101-e muxlis pirveli 
punqtis me-2 winadadebis darRveva maSinac iwvevs sasamarTlo gadawyvetilebis 
baTilad cnobas, rodesac am darRvevam SesaZlo gavlena moaxdina gadawyvetile-
baze. aseTi SesaZlebloba ki ver gamoiricxeba iseT SemTxvevebSi, rodesac saqme 
exeba sasamarTlos Semadgenlobis mniSvnelobas saqmis gadawyvetisaTvis, sadac 
sasamarTlo kolegia, saqmis ganxilvis TariRis saTanado, kanonieri daniSvnis 
pirobebSi, sxva Semadgenlobis iqneboda. 

II. aRniSnuli principebis gaTvaliswinebiT, momCivnis winaaRmdeg miunxenis 
landis sasamarTlos mier 1954 wlis 21 dekembers gamotanili gadawyvetileba 
ewinaaRmdegeba germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 
winadadebas, vinaidan mtkicebulebaTa Segrovebis mixedviT:

1. dadgenilia, rom ZiriTadi sxdomis daniSvnaze gavlena moaxdina am saqmidan 
CamoSorebulma mosamarTlem - sisxlis samarTlis pirveli palatis Tavmjdoma-
rem, landis sasamarTlos direqtorma, doqtorma Á m~-m;

2. ar aris gamoricxuli, rom ZiriTadi sxdoma, saqmidan CamoSorebuli mo-
samarTlis Carevis gareSe, gaimarTeboda sxva sasamarTlo SemadgenlobiT.

E – 42, 237

meore senatis 1976 wlis 29 ivnisis ganCineba
- 2 BvR 948/75 -

sakonstitucio saCivari exeba sakiTxs: ewinaaRmdegeba Tu ara kanonieri 
mosamarTlis princips (germaniis ZiriTadi kanonis 101-e muxlis pirveli pun-
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qtis me-2 winadadeba), rodesac landis umaRlesi sasamarTlo iRebs germaniis 
uzenaesi federaluri sasamarTlos praqtikisagan gansxvavebul gadawyveti-
lebas am sasamarTlosaTvis saqmis wardgenis valdebulebis (sasamarTlos or-
ganizaciis Sesaxeb kanonis 121-e muxlis me-2 punqti) Sesrulebis gareSe. 

landis umaRlesma sasamarTlom momCivani imitom CamoaSora kanonier mo-
samarTles, rom man germaniis uzenaes federalur sasamarTlos ar warudgina 
misi saqme, miuxedavad imisa, rom gadawyvetileba ar Seesabameboda uzenaesi 
federaluri sasamarTlos praqtikas (sasamarTlos organizaciis Sesaxeb ka-
nonis 121-e muxlis me-2 punqti). 

germaniis ZiriTadi kanonis 101-e muxlis pirveli punqtis me-2 winadadebis 
darRveva saxezea, rodesac sasamarTlo TviTneburad arRvevs saqmis uzenaesi 
sasamarTlosaTvis wardgenis valdebulebas. mocemul SemTxvevaSi saxezea aR-
niSnuli winapirobebi.

landis umaRlesi sasamarTlo valdebuli iyo, saqme waredgina uzenaesi 
federaluri sasamarTlosaTvis...

aRniSnuli valdebulebis gauTvaliswinebloba mocemul SemTxvevaSi obie-
qturi mizezebiT ar aris gamarTlebuli (ix: BVerfGE 2, 266 [281]; 4, 144 [155]; 
42, 64 [72]); ar arsebobs valdebulebis Seusruleblobis safuZveli. eWvga-
reSea, rom mocemuli iyo saqmis wardgenis valdebulebis yvela winapiroba. 
landis umaRles sasamarTlos unda exelmZRvanela uzenaesi federaluri sa-
samarTlos samarTlebrivi praqtikiT da ganaCeni gaeuqmebina an saqme wared-
gina aRniSnuli sasamarTlosaTvis, Tu mas hqonda gansxvavebuli samarTle-
brivi mosazreba. aseTi mkafiod gansazRvruli alternativebis fonze saka-
sacio saCivarze uaris TqmiT gaumarTleblad dairRva uzenaes federalur 
sasamarTloSi saqmis wardgenis valdebuleba, ramac gamoiwvia momCivnisaTvis 
kanonieri mosamarTlis CamoSoreba.

germaniis ZiriTadi kanonis 102-e muxlTan dakavSirebiT:

E – 18, 112

germaniis ZiriTadi kanonis 102-e muxli avtomaturad ar krZalavs damnaSavis 
gadacemas im saxelmwifosaTvis, sadac mas Cadenili danaSaulis gamo sikvdiliT 
dasja emuqreba.

pirveli senatis 1964 wlis 30 ivnisis ganCineba
- 1 BvR 93/64 -

1937 wels iugoslaviaSi dabadebuli momCivani 1957 wels ucxo legionis 
wevri gaxda da es moxda mas Semdeg, rac man (sakuTari gancxadebiT) poli-
tikuri mosazrebebis gamo datova Tavisi samSoblo. aRniSnuli piris mimarT 
safrangeTis Sesabamisi administraciuli organoebi awarmoeben sisxlis-
samarTlebriv devnas; igi aRiarebs, rom 1962 wlis 12 ivniss, misdami daqvem-
debarebul sam legionerTan erTad, RamiT Tavs daesxa alJiris moqalaqeebiT 
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dasaxlebul sofels da cecxlsasroli iaraRiT mokla ramdenime mcxovrebi, 
maT Soris _ qalebi da bavSvebi. damnaSavem moaxerxa safrangeTis cixidan 
gaqceva da gadavida germaniis federaciul respublikaSi. safrangeTis res-
publikam Tavisi saelCos 1963 wlis 22 aprilis weriliT, marselis samxedro 
sasamarTlos mier 1962 wlis 3 dekembers gamocemuli dapatimrebis brZanebis 
safuZvelze, germaniis federaciul respublikas mimarTa damnaSavis gadace-
mis TxovniT _ mis mier, sul mcire, TerTmeti adamianis mkvlelobis, sxeu-
lis ganzrax dazianebisa da e.w. kvalificirebuli, damamZimebel garemoebeb-
Si Cadenili qurdobis gamo. safrangeTis sisxlis samarTlis kodeqsis 302-e 
muxlis mixedviT, mkvleloba isjeba sikvdiliT.

germaniis ZiriTadi kanonis me-2 muxlis me-2 punqtiT gaTvaliswinebuli 
momCivnis ZiriTadi ufleba misi gadacemiT ar irRveva maSinac ki, rodesac, 
rogorc winare SemTxvevaSi anu safrangeTSi, mosalodnelia, rom mas Seefar-
deba sikvdiliT dasja da es sasjeli aRsruldeba. germaniis ZiriTadi kanoni 
ar ukrZalavs germaniis xelisuflebas, meore saxelmwifos sisxlis samarT-
lis saqmis warmoebis farglebSi aRmouCinos samarTlebrivi daxmareba iseT 
SemTxvevebSic, rodesac es daxmareba gamoiwvevs am saxelmwifos mier gadace-
muli piris mimarT sikvdiliT dasjis Sefardebasa da aRsrulebas. 

germaniis ZiriTadi kanonis 102-e muxlSi formulirebuli principi: Á sikv-
diliT dasja gauqmebulia~ niSnavs, rom germanel kanonmdebels ar aqvs ufle-
ba, sasjelis saxiT gaiTvaliswinos sikvdiliT dasja; germanel mosamarTles 
ara aqvs ufleba, pirs, Tundac konstituciis ZalaSi Sesvlamde moqmedi kano-
nis safuZvelze, Seufardos sikvdiliT dasja, xolo germaniis aRmasrulebel 
xelisuflebas ekrZaleba, Tundac konstituciis amoqmedebamde gamocemuli 
da kanonier ZalaSi Sesuli gadawyvetilebis safuZvelze, aRasrulos sikvdi-
liT dasja. mocemul SemTxvevaSi gansaxilvelia sakiTxi: ukrZalavs Tu ara 
germaniis ZiriTadi kanonis 102-e muxliT gaTvaliswinebuli principi, zemoT 
aRniSnulis garda, germaniis saxelmwifos, raime formiT monawileobdes sxva 
saxelmwifos mier sikvdiliT dasjis Sefardebasa da aRsrulebaSi. aRniSnuli 
akrZalva ar dasturdeba. 

1. marTalia, normis formulireba Tavisi kategoriulobiT (Á gauqmebu-
lia~), miuTiTebs imaze, rom misi mizani iyo principuli, saboloo da gansa-
kuTrebuli mniSvnelobis gadawyvetilebis miReba, magram es ar warmoadgens 
imis varaudis safuZvels, rom misi moqmedeba scdeba germaniis federaciuli 
respublikis teritoriis farglebs. 

2. arc germaniis ZiriTadi kanonis 102-e muxlis kanonSi sistemuri ganTa-
vseba metyvelebs raime sxva ganmartebaze. norma ganTavsebulia germaniis Zi-
riTadi kanonis me-9 TavSi saxelwodebiT Á marTlmsajuleba~, iseT debulebe-
bsa da normebs Soris, romlebic awesrigeben germaniis SidasamarTlebriv da 
procesualur sakiTxebs. imisaTvis, rom aRniSnul normas SeeZina sikvdiliT 
dasjis sayovelTao dagmobis masStabi da mniSvneloba, romlis mixedviTac, 
germaniis saxelmwifos unda ekrZalebodes sxva saxelmwifosaTvis piris ga-
dacema iseT SemTxvevebSi, rodesac mas am saxelmwifoSi emuqreba sikvdiliT 
dasja, maSin mizanSewonili iqneboda aRniSnuli normis amgvar mniSvnelobaze, 
sul mcire, miTiTeba mainc germaniis konstituciis ZiriTad uflebaTa spe-
cialur nawilSi, piris sxva saxelmwifosaTvis gadacemasTan dakavSirebuli 
normis farglebSi, kerZod, me-16 muxlis me-2 punqtSi. es norma warmoadgens 



349

piris sxva saxelmwifosaTvis gadacemis konstituciuri SezRudvis mowesri-
gebisa da gaTvaliswinebis adgils kanonSi, sistemuri TvalsazrisiT. magram 
germaniis ZiriTadi kanonis me-16 muxlis me-2 punqti awesebs germaniis moqa-
laqeebis sxva saxelmwifosaTvis gadacemis akrZalvas da aseve _ im ucxoele-
bis gadacemas, romlebic politikurad idevnebian. 

3. aRniSnuli konstituciuri normis safuZvelsa da SesaZlo masStabis ana-
lizis Sedegebsac ar mivyavarT raime gansxvavebul daskvnamde.

a) Tumca, germaniis federaciuli respublikisaTvis sikvdiliT dasjis 
akrZalva metia, vidre _ sasjelTa tradiciuli sistemiT gaTvaliswinebuli 
sasjelis erT-erTi saxeobis gauqmeba misi pozitiur-samarTlebrivi formu-
lirebiT. igi warmoadgens didi saxelmwifo da samarTlebriv-politikuri 
mniSvnelobis mqone gadawyvetilebas. sikvdiliT dasjis akrZalva moicavs 
adamianis sicocxlis, rogorc umniSvnelovanesi Rirebulebis, aRiarebasa 
da saxelmwifos iseTi poziciis Camoyalibebasa da gamyarebas, romelic xaz-
gasmiT upirispirdeba imgvar politikur reJims, sadac naklebi mniSvneloba 
eniWeba calkeuli adamianis sicocxles da sadac borotad iyeneben moqala-
qis sikvdilisa da sicocxlis saxelmwifosaTvis mikuTvnebul uflebebs. aR-
niSnuli gadawyvetileba unda gacnobierdes im gansakuTrebuli istoriuli 
situaciidan gamomdinare, romlis pirobebSic igi miiRes. Sesabamisad, ar Sei-
Zleba es gadawyvetileba moicavdes da exebodes sxva qveynebis Rirebulebebis 
Sefasebas, romlebsac ara aqvT usamarTlobis sistemisa da reJimis moqme-
debis zemoT aRniSnuli gamocdileba da romlebmac, sxvagvarad ganviTare-
buli istoriuli, saxelmwifo Tu politikuri movlenebisa da saxelmwifo-
filosofiuri mosazrebebis gamo, sakuTari teritoriis farglebSi ar miiRes 
aseTi gadawyvetileba.

b) germaniis saxelmwifos mier sikvdiliT dasjis winaaRmdeg miRebuli 
konstituciuri gadawyvetilebis amgvari absolutizaciisaTvis [saerTaSori-
so ganzogadebisaTvis] ar arsebobs legitimuri safuZveli. dRevandeli kul-
turuli samyaros kanonmdeblobisa da sazogadoebrivi azris ganviTarebis 
safexuris safuZvelze ar gamomdinareobs daskvna, rom sikvdiliT dasja im-
denad SeuTavsebelia civilizaciis dRevandel donesa da masStabebTan, rom 
is saxelmwifoebi, romlebmac gaauqmes sasjelis aRniSnuli forma, uflebamo-
silni da ufro metic - valdebulni arian, sxva qveynebSic aucileblad daamk-
vidron TavianTi Sexedulebebi, rac imas niSnavs, rom amiT maT unda daikavon, 
garkveulwilad, aRmatebuli pozicia da Sesabamis sakiTxebTan dakavSirebiT 
moaxdinon sxva saxelmwifoebis samarTlebriv sistemaTa diskriminacia...

4. germaniis ZiriTadi kanonis 102-e muxlis warmoSobis istoria amasTan 
dakavSirebiT ar Seicavs aranair mniSvnelovan da gadamwyvet midgomas...

SeniSvna: dReisaTvis piris gadacema sxva saxelwifosaTvis daSvebulia 
mxolod im SemTxvevaSi, rodesac es saxelmwifo iZleva garantias sikvdiliT 
dasjis aRsrulebisagan Tavis Sekavebis Taobaze. 

germaniis federaluri sakonstitucio sasamarTlo (BVerfGE 65, 348/354) 
Riad tovebs im sakiTxs, rCeba Tu ara ZalaSi misi winamdebare gadawyvetileba.
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germaniis ZiriTadi kanonis 103-e muxlTan dakavSirebiT:

a) sasamarTlo mosmena

E – 9, 89

1. winaswari patimrobis Sefardebisas braldebulis sasamarTlo mosmenis 
gadadeba ar ewinaaRmdegeba germaniis ZiriTad kanons. igive vrceldeba zemd-
gom instanciazec.

2. im SemTxvevaSi, Tu landis umaRlesi sasamarTlo, prokuraturis saCi-
vris safuZvelze da braldebulis winaswari mosmenis gareSe, gascems dapati-
mrebis brZanebas, romelzec uari Tqva an romelic gaauqma qveda instanciis 
sasamarTlom, man SesaZlebloba unda misces braldebuls, waradginos sawina-
aRmdego mosazrebebi, romlebzec unda imsjelos sasamarTlom. braldebuls 
germaniis sisxlis samarTlis saproceso kodeqsis 115-e muxlis Sesabamisi 
gamoyenebis saSualebiT unda mieTiTos amis Sesaxeb.

pirveli senatis 1959 wlis 8 ianvris ganCineba
- 1 BvR 396/53 -

momCivnis winaaRmdeg Catarebuli gamoZiebis farglebSi, romelic aRiZra 
TaRliTobisa da ciliswamebis ramdenime SemTxvevis gamo, baden-viurtember-
gis landis SvebiS halis raionulma sasamarTlom 1955 wlis 3 seqtembers, 
braldebulis mier mtkicebulebebisa da kvalis dafarvis safrTxeze miTiTe-
biT, gamosca dapatimrebis brZaneba. hailbronis landis sasamarTlom bral-
debulis saCivris safuZvelze 1955 wlis 8 seqtembers aRniSnuli brZaneba 
gaauqma.

1955 wlis 16 seqtembers Stutgartis landis umaRlesma sasamarTlom ga-
auqma landis sasamarTlos ganCineba da ZalaSi datova 1955 wlis 3 seqtembris 
dapatimrebis brZaneba. 

amis Semdeg arc momCivans da arc mis advokats ar miuRiaT Setyobineba 
prokuraturis sxva saCivris Sesaxeb.

momCivnis mier dasmuli sakiTxi: valdebulia Tu ara zemdgomi instanciis 
sasamarTlo qvemdgomi sasamarTlos mier uaryofili dapatimrebis brZanebis 
gacemisas gadawyvetilebis miRebamde moisminos braldebulis mosazrebebi, 
moiTxovs, zogadad, piris sasamarTlo mosmenis mniSvnelobisa da sisxlis 
samarTlis saproceso kodeqsis farglebSi, braldebulis mosmenis institu-
tis ganxilvas.

1. germaniis ZiriTadi kanonis 103-e muxlis pirveli punqtiT gaTvaliswi-
nebuli piris sasamarTlo mosmenis principi, romelic ZiriTadi, uflebis 
tolfasia, samarTlebrivi saxelmwifos principidan gamomdinareobs. sa-
samarTloebis amocana, romelic gulisxmobs konkretul saqmeze amomwuravi 
samarTlebrivi gadawyvetilebis miRebas, ZiriTadad, procesis monawileTa 
mosmenis gareSe ver ganxorcieldeba. amas garda, adamianis Rirseba moiTxo-
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vs, rom piris ufleba daufiqreblad ar gankargos xelisuflebam; calkeuli 
adamiani ar unda iyos sasamarTlo gadawyvetilebis mxolod obieqti, aramed 
mas gadawyvetilebis miRebamde unda hqondes SesaZlebloba, gamoTqvas Tavisi 
azri, raTa gavlena moaxdinos warmoebasa da mis Sedegze (ix: BVerfGE 7, 53 
[57]; 7, 275 [279]).

braldebulis mosmenis ufleba didi xania aRiarebuli da damkvidrebu-
lia saproceso samarTlis farglebSi. calkeul saproceso kanonSi aRniSnu-
li principi dakonkretebulia misi moculobisa da formis mixedviT. amas-
Tan, saWiro iyo misi SesabamisobaSi moyvana calkeuli saproceso kanonis 
specifikasTan. piris sasamarTlo mosmenis gaTanabreba ZiriTad uflebebTan 
ver Secvlis amgvari sapirispiro interesebis legitimurobas, aseve maTsa da 
braldebulis mosmenis interess Soris mediaciis aucileblobas. germaniis 
ZiriTad kanonSi aRniSnuli principis danergviT unda gamoricxuliyo misi 
borotad gamoyenebis SesaZlebloba sasamarTlo warmoebis farglebSi, ro-
gorc es xdeboda nacionalur-socialisturi reJimis dros da unda aRedgina 
xalxis ndoba miukerZoebeli marTlmsajulebis mimarT. magram ar SeiZleba 
germaniis ZiriTadi kanonis 103-e muxlis pirveli punqtis daniSnuleba iyos 
calkeuli warmoebis farglebSi gasaTvaliswinebeli sxvadasxvagvari inte-
resisa da maTgan gamomdinare piris sasamarTlo mosmenis SezRudvebis ur-
TierTSefardebis aRmofxvra.

germaniis ZiriTadi kanonis 103-e muxlis pirveli punqti efuZneba imas, 
rom piris sasamarTlo mosmenis konkretuli gansazRvra unda warmoadgen-
des calkeuli saproceso kanonis prerogativas. vinaidan germaniis ZiriTadi 
kanonis amoqmedebisas moqmedi saproceso kanonebi zogadad akmayofilebda 
samarTlebrivi saxelmwifos moTxovnebs piris sasamarTlo mosmenis uflebis 
TvalsazrisiT, germaniis ZiriTadi kanonis 103-e muxlis pirveli punqtis gan-
martebisas, iseve rogorc imave muxlis me-3 punqtiT gaTvaliswinebuli orma-
gi sasjelis akrZalvis ganmartebisas (ix: BVerfGE 3, 248 [252]), unda gamovideT 
saproceso samarTlis winakonstituciuri viTarebidan...

2. vinaidan sasamarTlo mosmenis uflebam pirs unda misces SesaZlebloba, 
gavlena moaxdinos sasamarTlo gadawyvetilebaze, ZiriTadad, mizanSewonilia 
mxolod misi winaswari mosmena. sasamarTlo gadawyvetilebisaTvis damaxasia-
Tebeli sabolooba da Seucvleloba moiTxovs saqmeze saboloo gadawyveti-
lebis miRebamde procesis monawileTa mosmenas.

sasamarTloebs dakisrebuli aqvT aseve amocanebi, romlebic ar moicavs 
saqmis saboloo samarTlebriv Sefasebas, aramed gulisxmobs droebiTi zo-
mebis miRebas Sesabamisi mdgomareobis droebiTi mowesrigebis, an kerZo an 
sajaro uflebebis droebiTi uzrunvelyofis mizniT...

magram safrTxis qveS myofi interesebis dacva da uzrunvelyofa SesaZloa, 
saWiroebdes dauyovnebel Carevas, romelic gamoricxavs ara mxolod saqmis 
faqtobrivi garemoebebis gamokvlevas, aramed rig SemTxvevebSi SeuZlebels 
xdis aseve piris winaswar mosmenas. aseT SemTxvevebSi, rodesac sasworze dgas 
mniSvnelovani interesebi, SesaZlebelia, aucilebelic iyos piris SesaZlo 
mosmenaze uaris Tqma, raTa am gziT ar moxdes misi gafrTxileba (ix: BVerfGE  
7, 95 [99]). mosamarTlis saqmeSi Careva TavisTavad amarTlebs Sesabamisi ga-
dawyvetilebebis miRebas mowinaaRmdege mxaris winaswari mosmenis gareSe. ma-
gram, vinaidan aseT SemTxvevebSi yovelTvis izRudeba piris uflebebi, wi-
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naswari mosmenis uflebis SezRudva dasaSvebi iqneba mxolod im dros, ro-
desac es aucilebelia miRebuli RonisZiebebis miznebis uzrunvelsayofad 
da rodesac winaaRmdeg SemTxvevaSi safrTxe emuqreba maT ganxorcielebas. 
aRniSnulidan kanonmdeblisaTvis gamomdinareobs moTxovna, rom man piris 
uflebebSi Careva, misi winaswari mosmenis gareSe, damokidebuli gaxados 
SeZlebisdagvarad mkacr da viwrod gansazRvrul winapirobebze. amas gar-
da, samarTlebrivi saxelmwifos principi moiTxovs, rom pirs, winaswar Tu 
ara, mogvianebiT mainc mieces SesaZlebloba, daupirispirdes mis winaaRmdeg 
gaTvaliswinebul zomebsa da RonisZiebebs.

E – 41, 246

meore senatis 1976 wlis 21 ianvris ganCineba federaluri sakonstitucio sa-
samarTlos Sesaxeb germaniis kanonis 24-e muxlis mixedviT

- BvR 941/75 -
sarezolucio nawili:

sakonstitucio saCivari ar dakmayofildes.

safuZvlebi:
sakonstitucio saCivris sagania sakiTxis ganxilva: arRvevs Tu ara Stut-

gartis baader-mainhofis procesis braldebulis ZiriTad uflebebs is fa-
qti, rom saqmis ZiriTadi ganxilva mimdinareobs misi daswrebis gareSe. 

I
1. saqmis ZiriTadi ganxilva, ZiriTadad, ar imarTeba iseT SemTxvevebSi, ro-

desac mas ar eswreba braldebuli; Tumca, arsebobs gamonaklisebic. sisxlis 
samarTlis procesis reformasTan dakavSirebuli, 1974 wlis 20 dekembris 
kanonis (federaluri sakanonmdeblo macne I, gv. 3686) cvlilebaTa kanoni 
afarToebs aseT gamonaklisTa wres da Semoaqvs Semdegi Sinaarsis norma:

germaniis sisxlis samarTlis saproceso kodeqsis 231a muxli

(1) im SemTxvevaSi, Tu braldebuli ganzrax da braleulad Caayenebs sa-
kuTar Tavs iseT mdgomareobaSi, rac gamoricxavs mis monawileobas saqmis 
ganxilvaSi da Tu igi am gziT Segnebulad cdilobs saqmis jerovani ganxil-
vis an misi gagrZelebis Seferxebas, maSin sxdoma im SemTxvevaSi Catardeba 
an gagrZeldeba misi daswrebis gareSe, Tu jer braldebuli ar dakiTxula 
braldebasTan dakavSirebiT da Tu sasamarTlo aucileblad ar miiCnevs mis 
daswrebas procesze. pirveli winadadeba gamoiyeneba mxolod im SemTxvevaSi, 
rodesac braldebuls mTavari sxdomis gaxsnis Semdeg hqonda SesaZlebloba, 
sasamarTlos winaSe gamoexata Tavisi azri braldebasTan dakavSirebiT.

(2) rodesac braldebuls kvlav daubrundeba procesSi monawileobis una-
ri, sxdomis Tavmjdomare valdebulia, mas miawodos ZiriTadi informacia 
sxdomaze ganxiluli sakiTxebis irgvliv, Tu sasamarTlos ganaCenis gamocxa-
deba ar aris dawyebuli. 
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(3) sasamarTlo, am muxlis pirveli punqtis Sesabamisad, saqmis braldebu-
lis daswrebis gareSe ganxilvis Taobaze gadawyvetilebas iRebs eqimis, ro-
gorc eqspertis, mosmenis Semdeg. ganCineba SesaZlebelia gamotanil iqnes 
saqmis ZiriTadi ganxilvis dawyebamde. ganCinebis winaaRmdeg dasaSvebia saCi-
vari...

2. aRniSnuli normis safuZvelze Stutgartis landis umaRlesma sasamarT-
lom 1975 wlis 30 seqtembers gadawyvita, rom braldebulis daswrebis gareSe 
gaegrZelebina ukve dawyebuli ZiriTadi sxdoma. 

II
sakonstitucio saCivari aSkarad dausabuTebelia.
germaniis sisxlis samarTlis saproceso kodeqsis 231a muxli Seesabameba 

konstitucias. igi ar arRvevs braldebulis uflebas mis sasamarTlo mosme-
nasa (germaniis ZiriTadi kanonis 103-e muxlis pirveli punqti) da samarTlian 
warmoebaze (germaniis ZiriTadi kanonis me-2 muxlis pirveli punqti da me-20 
muxlis me-3 punqti).

Tu aRniSnuli normebidan gamomdinareobs braldebulis ufleba, daeswros 
saqmis ZiriTad ganxilvasa da daicvas sakuTari Tavi, am uflebas mas ar 
arTmevs germaniis sisxlis samarTlis saproceso kodeqsis 231a-e muxli. is, 
vinc ganzrax da braleulad gamoiwvevs Tavis uunarobas, monawileoba miiRos 
saqmis ganxilvaSi, gaigivebulia pirTan, romelic, miuxedavad daswrebis Sesa-
Zleblobisa, ar cxaddeba saqmis ZiriTad ganxilvaze an TviTneburad tovebs 
mas (ix: germaniis sisxlis samarTlis saproceso kodeqsis 231-e muxlis me-2 
nawili). rodesac braldebuli, sxdomaze daswrebis uflebis ganxorcielebis 
nacvlad, TviTon arTmevs sakuTar Tavs saqmis ZiriTad ganxilvaze daswrebis 
SesaZleblobas, maSin mis dauswreblad saqmis ZiriTadi ganxilviT ar irRveva 
am piris ZiriTadi uflebebi. 

E – 25, 158

meore senatis 1969 wlis 21 ianvris ganCineba
- 2 BvR 724/67 -

bremenis pirveli instanciis sasamarTlom momCivnis winaaRmdeg, sagzao 
moZraobisas siCqaris gadaWarbebis gamo, gamosca dajarimebis gankarguleba24 
60 germanuli markis odenobiT, an sanacvlod _ 2-dRiani patimrobiT.

momCivans dajarimebis gankarguleba Cahbarda 1967 wlis 28 ivniss germaniis 
sisxlis samarTlis saproceso kodeqsis 37-e muxlis pirveli nawilis pirveli 
winadadebiTa da germaniis samoqalaqo saproceso kodeqsis 182-e muxliT gaTva-
liswinebuli wesis mixedviT, kerZod, fostis meSveobiT. momCivani acxadebs, 
rom, vinaidan igi 1967 wlis 17 ivnisidan 8 ivlisamde imyofeboda dasasveneblad, 
mxolod 1967 wlis 10 ivliss SeZlo fostidan dajarimebis gankargulebis wamo-
Reba. 1967 wlis 11 ivlisis weriliT, romelic bremenis pirveli instanciis sa-

24 aseTi gankarguleba dRes aRar arsebobs, magram arsebobs dajarimebis brZaneba (germaniis 
sisxlis samarTlis saproceso kodeqsis 407-e muxli).
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samarTloSi Sevida 1967 wlis 12 ivliss, momCivanma Tavisi advokatis meSveobiT 
gaasaCivra mis winaaRmdeg gamocemuli dajarimebis gankarguleba da, gasaCivre-
bis vadis gasvlis gamo, imavdroulad moiTxova misi aRdgena.

1967 wlis 26 seqtembris ganCinebiT (94 Cs (P) 94054/ 67) bremenis pirveli 
instanciis sasamarTlom uari Tqva vadis aRdgenaze.

bremenis landis sasamarTlom 1967 wlis 7 noembris ganCinebiT usafuZvlod 
miiCnia pirvelis instanciis sasamarTlos ganCinebis winaaRmdeg Setanili saCivari.

... bremenis landis sasamarTlos 1967 wlis 7 noembris ganCineba ewinaaR-
mdegeba germaniis ZiriTadi kanonis 103-e muxlis pirvel punqts, vinaidan 
sasamarTlom vadis aRdgenis ganxilvis farglebSi braleulobis sakiTxze 
msjelobisas ver gaiTvaliswina piris samarTlebrivi mosmenis uflebis mniS-
vneloba da masStabi (ix: BVerfGE 7, 198 [LS 3 da gv. 207]; 18, 85 [92]; 19, 303 
[310]; 22, 93 [98]).

sisxlis samarTlis saqmis gamartivebuli wesiT warmoebis arasrulyo-
fileba konstituciur-samarTlebrivad misaRebia, vinaidan piris samarT-
lebrivi mosmenis ufleba aq uzrunvelyofilia imiT, rom mas aqvs SesaZle-
bloba gasaCivrebis gziT miaRwios saqmis ZiriTad ganxilvas (ix: BVerfGE 3, 
248 [253]). gasaCivrebis vadis gasvlis Semdeg ki zemoT aRniSnuli SesaZle-
bloba damokidebulia imaze, aRdgeba Tu ara gasaCivrebis vada, ris wina-
pirobebsac gansazRvravs saproceso samarTlis normebi; Tumca, aqve unda 
iqnes gaTvaliswinebuli, rom germaniis ZiriTadi kanonis 103-e muxlis 
pirveli punqti yvela warmoebisaTvis, miuxedavad maTi Taviseburebebisa, 
romlebic gaTvaliswinebulia calkeuli saproceso kanoniT, uzrunvelyo-
fs samarTlebrivi mosmenis uflebis savaldebulo minimums (ix: BVerfGE 7, 
53 [57]). aseve gasaTvaliswinebelia is garemoebac, rom iseT SemTxvevebSi, 
rogoricaa zemoaRniSnuli saqme, saubaria piris samarTlebrivi uflebis 
dacvaze ara mxolod erTi gadawyvetilebis SemTxvevaSi an erTi instanciis 
farglebSi, aramed imaze, daculia Tu ara samarTlebrivi mosmenis ufle-
ba mTeli warmoebis farglebSi. aseT SemTxvevebSi gansakuTrebuli sifr-
TxiliT unda iqnes gamoyenebuli principi, romlis mixedviTac, gadaWar-
bebuli ar unda iyos moTxovnebi imasTan dakavSirebiT, Tu rogor unda 
imoqmedos procesis monawilem Tavisi samarTlebrivi mosmenis uflebis 
dasacavad (ix: BVerfGE 17, 194 [197]; 18, 147 [150]). 

landis sasamarTlom momCivnisaTvis uwyebis mosalodnel CabarebasTan 
dakavSirebuli moTxovnebis ganxilvisas ver gaiTvaliswina zemoT aRniSnu-
li konstituciuri principi. piri, romelsac gaaCnia mudmivi sacxovrebeli 
adgili da romelsac igi, winamdebare SemTxvevis msgavsad, tovebs 3-kviriani 
Svebulebis ganmavlobaSi, ar aris valdebuli, miiRos gansakuTrebuli zomebi 
am periodSi Setyobinebisa Tu uwyebis SesaZlo CabarebasTan dakavSirebiT. 
moqalaqes unda hqondes imis gancda, rom misi moTxovna vadis aRdgenasTan 
dakavSirebiT dakmayofildeba im SemTxvevaSi, rodesac mas SvebulebaSi yof-
nasTan dakavSirebiT saxlSi aryofnis periodSi, fostaSi deponirebis gziT, 
Cahbardeba dajarimebis gankarguleba da man, imis gamo, rom ar icoda amis 
Sesaxeb, gaacdina gasaCivrebis vada.
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E – 107, 395 

saerTo sasamarTloebis mier samarTlebrivi dacvis konstituciur-samarTle-
briv uzrunvelyofasTan dakavSirebiT piris sasamarTlo mosmenis uflebis da-
rRvevis SemTxvevaSi (germaniis ZiriTadi kanonis 103-e muxlis pirveli punqti)

plenumis 2003 wlis 30 aprilis ganCineba
- PBvU 1/02 -

samarTlebriv mosmenaze uari, iseve rogorc sxva samarTlebrivi Secdome-
bi da darRvevebi, eqvemdebareba samarTlebrivi saSualebiT gasaCivrebas. im 
SemTxvevaSi, Tu ar arsebobs Sesabamisi samarTlebrivi saSualeba, pirs Seu-
Zlia isargeblos sakonstitucio saCivriT. samarTlebrivi mosmenis uflebis 
darRvevasTan dakavSirebuli saCivrebis ganxilva Seadgens federaluri sa-
konstitucio sasamarTlos saqmianobis did nawils (aseTi saCivrebi xSirad 
ufro warmatebulia, vidre sxva, ZiriTad uflebaTa darRvevis safuZvliT 
aRZruli sakonstitucio saCivrebi). sakanonmdeblo siaxle, germaniis samoqa-
laqo saproceso kodeqsis 201a muxlis saxiT, ver aRmoCnda didi gantvirTvis 
momtani.

sarezolucio nawili:
rodesac saproceso kanoni ar iTvaliswinebs saerTo sasamarTloebis meS-

veobiT samarTlebrivi dacvis uzrunvelyofis SesaZleblobas iseT SemTxve-
vebSi, roca sasamarTlo arRvevs piris uflebas sasamarTlo mosmenaze da am 
darRvevas arsebiTi mniSvneloba aqvs gadawyvetilebisaTvis, es ewinaaRmdege-
ba samarTlebrivi saxelmwifos principsa da germaniis ZiriTadi kanonis 103-e 
muxlis pirvel punqts. 

safuZvlebi:
plenaruli warmoebis sagania sakiTxi: ra masStabiT moiTxovs germaniis 

ZiriTadi kanoni mosamarTlis mier ZiriTadi uflebis msgavsi uflebebis, 
magaliTad, sasamarTlo mosmenis (germaniis ZiriTadi kanonis 103-e muxlis 
pirveli punqtis) uflebis darRvevebis aRmofxvras saerTo sasamarTloebis 
meSveobiT...

g
marTlmsajulebis ganxorcielebis zogadi moTxovnis farglebSi sasamarT-

lo mosmenis uflebis SesaZlo darRvevebis gadamowmebisTvisac Riaa saerTo 
sasamarTlosaTvis mimarTvis samarTlebrivi gza. es gamomdinareobs samarT-
lebrivi saxelmwifos principidan da germaniis ZiriTadi kanonis 103-e muxlis 
pirveli punqtidan. plenumi cvlis federaluri sakonstitucio sasamarTlos 
aqamde arsebul gansxvavebul mosazrebas aRniSnulTan dakavSirebiT.

I
ZiriTadi kanonis samarTlebrivi dacvis garantia ar aris gaTvaliswinebuli 

mxolod aRmasrulebeli xelisuflebis aqtebisagan moqalaqis dacvisaTvis ger-
maniis ZiriTadi kanonis me-19 muxlis me-4 punqtis gagebiT; igi ufro masStabu-
ria, magram ar uzrunvelyofs samarTlebrivi saSualebebis instanciur sistemas. 



356

1. efeqturi samarTlebrivi dacvis garantia samarTlebrivi saxelmwifos 
arsebiTi Semadgeneli nawilia (ix: BVerfGE 88, 118 [123]; 96, 27 [39]). ZiriTadi 
kanoni aris sasamarTloebSi samarTlebrivi dacvis garanti ara mxolod me-19 
muxlis me-4 punqtis mixedviT, aramed _ marTlmsajulebis ganxorcielebis 
zogadi moTxovnis uflebis farglebSic. aRniSnuli gaxlavT samarTlebri-
vi saxelmwifos principis Semadgeneli nawili, romelic mWidro kavSirSia 
ZiriTad uflebebTan, gansakuTrebiT ki _ germaniis ZiriTadi kanonis me-2 
muxlis pirvel punqtTan (ix: BVerfGE 93, 99 [107]). samarTlebrivi dacvis kons-
tituciuri garantia moicavs sasamarTloebis xelmisawvdomobas, sadavo sa-
kiTxis Semowmebas formaluri sasamarTlo warmoebis gziT da savaldebulo 
sasamarTlo gadawyvetilebas.

2. germaniis ZiriTadi kanoni, me-19 muxlis me-4 punqtisa da marTlmsaju-
lebis ganxorcielebis zogadi moTxovnis uflebis farglebSi, uzrunvelyo-
fs samarTlebrivi gzis xelmisawvdomobas. Tumca, sasamarTlos meSveobiT 
samarTlebrivi dacvis ganxorcieleba uflebis SesaZlo darRvevis SemTxve-
vaSi ar aris dakavSirebuli samarTlebrivi gziT sargeblobis SeuzRudav Se-
saZleblobasTan. 

a) samarTlebrivi saxelmwifos principi moiTxovs, rom samarTlebrivi 
stabilurobisa da samarTlebrivi mSvidobianobis mizniT nebismieri samarT-
lebrivi dava odesRac unda mogvardes (ix: BVerfGE 1, 433 [437]). Tu rodis 
unda moxdes es, amas iTvaliswinebs kanoni. ukidegano da dausrulebeli 
samarTlebrivi gzis riski ar arsebobs ZiriTadi kanonis mixedviT, vinaidan 
konstitucia, rogorc me-19 muxlis me-4 punqtis, aseve marTlmsajulebis 
ganxorcielebis zogadi moTxovnis uflebis farglebSi, uzrunvelyofs mxo-
lod sasamarTlos xelmisawvdomobas. samarTlebrivi gza Riaa rogorc kerZo 
pirebsa da sajaro xelisuflebis subieqtebs Soris, aseve _ kerZo pirebs 
Soris arsebuli davebis SemTxvevebSi. aRniSnuli moicavs damoukidebeli sa-
samarTlos mier ufleba-movaleobebTan dakavSirebiT gadawyvetilebis miRe-
bis SesaZleblobas. aqedan gamomdinare, sakmarisia da samarTlebrivi saxel-
mwifosaTvis savaldebulo minimums warmoadgens imis uzrunvelyofa, rom 
samarTlebrivi sistema iTvaliswinebdes sasamarTlo gadawyvetilebis miRe-
bis erTjerad SesaZleblobas. kanonmdeblis amocanaa, sxvadasxva interesTa 
urTierTSefardebisa da gaTanabrebis gziT gadawyvitos: Sesabamisi sakiTxis 
SemTxvevaSi erTi Tu ramdenime instancia unda iyos mocemuli da ra wina-
pirobebis arsebobisas aris SesaZlebeli maTdami mimarTva (ix: BVerfGE 54, 
277 [291]). instanciuri sistema konstituciiT ar aris garantirebuli. arse-
bobs Tu ara davebi, romelTa damatebiTi gadamowmeba saWiroa samarTlebri-
vi saxelmwifos principidan gamomdinare sasamarTlo instanciis meSveobiT, 
winamdebare saqmis farglebSi ar saWiroebs gadawyvetas. Tumca, unda aRi-
niSnos, rom dausrulebeli samarTlebrivi gzis riski arc aseT SemTxvevebSi 
arsebobs.

b) ama Tu im uflebasTan dakavSirebuli erTjeradi sasamarTlo gadawyve-
tilebis garantia miznad isaxavs uflebis SesaZlo darRvevasTan dakavSire-
buli konfliqtebis sasamarTlos mier Semowmeba-gadawyvetisadmi daqvemde-
barebas. garantia ar scdeba aRniSnul farglebs. konstitucia ar moiTxovs 
sasamarTlo aqtis im kuTxiT gadamowmebas, dairRva Tu ara mis farglebSi 
arsebuli samarTlebrivi davis gadasawyvetad gaTvaliswinebuli samarTle-
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brivi normebi. samarTlebrivi stabilurobisa da samarTlebrivi mSvidobis 
interesebidan gamomdinare, konstituciurad uzrunvelyofili samarTle-
brivi dacvis sistema Tavis Tavze iRebs sasamarTlos mier Sesabamisi sakiTxis 
ganxilvisas samarTlis araswori gamoyenebis risks.

g) samarTlebriv saxelmwifoSi aRniSnuli misaRebia aseve im safuZvliT, 
rom instituciuri zomebiTa da Sesabamisi saproceso miTiTebebiT maqsima-
lurad aris uzrunvelyofili aseTi samarTlebrivi Secdomebis Tavidan ari-
deba. mosamarTleTa damoukidebloba (germaniis ZiriTadi kanonis 97-e muxlis 
pirveli punqti) uzrunvelyofs, rom sasamarTloebi TavianT gadawyvetile-
bebs Seusabameben mxolod kanonsa da samarTals. ZiriTadi saproceso ufle-
bebi, gasakuTrebiT _ germaniis ZiriTadi kanonis 101-e muxlis pirveli pun-
qtis me-2 winadadeba da 103-e muxlis pirveli punqti uzrunvelyofs, rom 
yvelanairi TviTnebobisagan Tavisufal sasamarTlo gadawyvetilebas iRebs 
obieqturi kriteriumebiT gansazRvruli instancia da igi efuZneba saTa-
nadod gamokvleul, myar faqtobriv safuZvelsa da mxareTa ganmartebebis 
gaTvaliswinebiT ganxorcielebul miukerZoebel samarTlebriv Sefasebas. 
Tu damoukidebeli sasamarTloebi zemoaRniSnul farglebSi amowmeben Sesa-
bamis garemoebebs samarTlebrivi Secdomebis kuTxiT da amasTan, ar arRveven 
konstituciur saproceso garantiebs, konstituciur-samarTlebrivi Tval-
sazrisiT misaRebia, rodesac sasamarTlo gadawyvetileba aRar eqvemdebareba 
damatebiTi instanciis meSveobiT morig gadamowmebas.

3. samarTlebrivi saxelmwifos principis farglebSi erTmaneTisagan gan-
sxvavdeba marTlmsajulebis ganxorcielebis zogadi moTxovnis ufleba da 
germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtiT gaTvaliswinebuli 
samarTliani sasamarTlos uzrunvelyofis garantia, rogorc am principis 
specialuri norma. sxvaoba mdgomareobs maTi gamoyenebis sferos kuTxiT.

a) germaniis ZiriTadi kanonis me-19 muxlis me-4 punqti sasamarTlo 
praqtikasa da samarTlebrivi literaturis garkveuli nawilis fargleb-
Si gagebulia imgvarad, rom iq gamoyenebuli sajaro xelisuflebis cneba 
unda ganimartos viwrod da gamoyenebul iqnes mxolod aRmasrulebeli 
xelisuflebis mimarT. aRniSnuli, ZiriTadad, moiazreba im formulaSi, 
romlis mixedviTac, germaniis ZiriTadi kanoni uzrunvelyofs samarTle-
briv dacvas mosamarTlis meSveobiT da ara _ mosamarTlis winaaRmdeg (ix: 
BVerfGE 15, 275 [280]; 49, 329 [340]; 65, 76 [90]). xolo am formulis meore 
nawili mwvave kritikis qar-cecxlSi tardeba. kritikis dasabuTebisaTvis 
ganmartaven, rom sajaro xelisuflebis cneba farToa da moicavs marTlm-
sajulebasac. arc germaniis ZiriTadi kanonis me-19 muxlis me-4 punqtis 
Seqmnis istoria da arc misi mizani da daniSnuleba ar amarTlebs aRniS-
nuli cnebis iseT SezRudul ganmartebas, romlis mixedviTac, igi moicavs 
mxolod aRmasrulebel xelisuflebas. 

b) plenumis ganmarteba pirveli palatis meSveobiT ar iZleva germa-
niis ZiriTadi kanonis me-19 muxlis me-4 punqtis aqamde arsebuli gan-
martebisagan gadaxvevis safuZvels. pirveli palatis mier federaluri 
sakonstitucio sasamarTlos aqamde arsebuli samarTlebrivi mosazrebis 
Secvla germaniis ZiriTadi kanonis 103-e muxlis pirveli punqtiT gaTva-
liswinebuli ZiriTadi saproceso uflebis darRvevebTan dakavSirebiT ar 
iTvaliswinebs me-19 muxlis me-4 punqtis moqmedebis sferos axleburad 
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gansazRvras, vinaidan aRniSnuli norma ar ewinaaRmdegeba varauds, rom 
marTlmsajulebis ganxorcielebis zogadi moTxovnis ufleba samarTle-
briv dacvas uzrunvelyofs nawilobriv gansxvavebuli faqtobrivi wina-
pirobebis arsebobisas (gg). Sesabamisad, germaniis ZiriTadi kanonis me-
19 muxlis me-4 punqtiT gaTvaliswinebuli sajaro xelisuflebis cnebis 
viwro ganmarteba (aa) samarTlebrivi saxelmwifos aspeqtiT im SemTxvevaSi 
ar aris gaumarTlebeli, rodesac marTlmsajulebis ganxorcielebis zoga-
di moTxovnis ufleba samarTlebriv dacvas uzrunvelyofs aseve im SemTx-
vevebSic, romlebic ar moiazreba germaniis ZiriTadi kanonis me-19 muxlis 
me-4 punqtis farglebSi...

(1) federalurma sakonstitucio sasamarTlom im samoqalaqo-samarT-
lebriv davebSi, romlebzec ar gamoiyeneba germaniis ZiriTadi kanonis me-
19 muxlis me-4 punqti, samarTlebrivi dacvis ganxorcielebis safuZvlad 
aRiara samarTlebrivi saxelmwifos principidan gamomdinare da ZiriTad 
uflebebTan mWidrod dakavSirebuli marTlmsajulebis ganxorcielebis 
zogadi moTxovnis ufleba (ix: BVerfGE 88, 118 [123]; 93, 99 [107]; 97, 169 
[185]). am gziT uzrunvelyofilia is garemoeba, rom sasamarTlo saval-
debulo gadawyvetilebas iRebs Sesabamisi ufleba-movaleobis arseboba-
ararsebobis Sesaxeb. 

(2) Tumca, marTlmsajulebis ganxorcielebis zogadi moTxovnis ufleba 
moicavs samarTlebriv dacvas aseve sxva SemTxvevebSic, kerZod iq, sadac 
es saWiroa samarTlebrivi saxelmwifos principidan gamomdinare. aseTi 
SemTxvevaa sasamarTlos mier ZiriTadi saproceso uflebebis pirveladi 
[ara ganmeorebiTi] darRveva.

ZiriTadi saproceso uflebebi da gansakuTrebiT germaniis ZiriTadi 
kanonis 101-e muxlis pirveli punqti da 103-e muxlis pirveli punqti, 
ZiriTad uflebaTa msgavsi uflebis saxiT, uzrunvelyofs samarTlebrivi 
saxelmwifos principidan gamomdinare minimaluri savaldebulo standar-
tis dacvas. samarTlebriv saxelmwifoSi ZiriTadi uflebis garantia moi-
cavs misi gaTvaliswinebisa da dacvis, sul mcire, erTjeradi sasamarTlo 
kontrolis SesaZleblobas. Tumca, gansakuTrebiT maRali rangis samarT-
lebrivi sikeTis dacvis mizniT, konstitucia SesaZloa uSvebdes gamo-
naklisebsac, rogorc es germaniis ZiriTadi kanonis me-10 muxlis me-2 pun-
qtis me-2 winadadebiT aris gaTvaliswinebuli (ix: BVerfGE 30, 1)...

gg) aRniSnuls ar ewinaaRmdegeba germaniis ZiriTadi kanonis me-19 
muxlis me-4 punqti, vinaidan igi ar iTvaliswinebs, rom samarTlebrivi 
dacva uzrunvelyofili unda iyos Á mxolod~ mis farglebSi...

3. samarTlebrivi saxelmwifos princips Seesabameba is, rom sasamarT-
los darRveul sasamarTlo mosmenis uflebas, pirvel rigSi, aRmofx-
vrian saerTo sasamarTloebi. samarTlebrivi saxelmwifos principis 
mizania samarTlebrivi dacvis efeqturoba. am miznis miRweva yvelaze 
srulyofilad SesaZlebelia sasamarTlo mosmenis uflebis darRvevis 
SeZlebisdagvarad drouli aRmofxvriT, rac SeiZleba Sesruldes saerTo 
sasamarTloebis meSveobiT, yovelgvari damatebiTi sirTuleebisa da ga-
mrudebebis gareSe.

4. marTlmsajulebis ganxorcielebis moTxovnis ufleba yvela instan-
ciaSi uzrunvelyofs samarTlebriv dacvas sasamarTlo mosmenis uflebis 
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darRvevebisagan anu im SemTxvevaSic, rodesac ZiriTadi saproceso ufle-
ba pirvelad dairRva Sesabamisi saCivris ganxilvisas...

im SemTxvevaSi, Tu sasamarTlo gadawyvetilebis winaaRmdeg gaTva-
liswinebulia damatebiTi samarTlebrivi saSualeba, romelmac SeiZleba 
gamoiwvios ZiriTadi saproceso uflebis SesaZlo darRvevis Semowme-
ba-ganxilva, maSin sakmarisad aris uzrunvelyofili marTlmsajulebis 
ganxorcielebis moTxovnis uflebis mTavari arsi. Tu ZiriTadi saproceso 
ufleba irRveva Sesabamisi saproceso kanoniT gaTvaliswinebul bolo ins-
tanciaSi da Tu Secdoma arsebiT gavlenas axdens gadawyvetilebaze, maSin 
Sesabamisi saproceso kanoni unda iTvaliswinebdes am xarvezis aRmofxvris 
SesaZleblobas.

5. Tumca, zogadad, sakmarisia samarTalwarmoebis gziT sasamarTlos 
mier SesaZlo samarTlebrivi darRvevis erTjeradad gadamowmebis Sesa-
Zlebloba...

III
gasaCivrebis sistemis mowesrigebisas kanonmdebeli sargeblobs normis 

farTo aspareziT...

b) sisxlissamarTlebriv normaTa kanoniT gansazRvris dadgenileba da 
ukuqceviTi Zalis akrZalva:

E – 14, 174

1. kanonebs, romelTa safuZvelzec SesaZlebelia germaniis ZiriTadi kano-
nis 103-e muxlis me-2 punqtis mixedviT danaSaulis dasja, ganekuTvneba 
aseve samarTlebrivi dadgenilebebi, romlebic gamoica germaniis Ziri-
Tadi kanonis me-80 muxlis pirveli punqtis Sesabamisi uflebamosilebis 
farglebSi.
kanonmdebelma sasjelis dakisrebis uflebamosileba erTmniSvnelovnad 
unda Camoayalibos kanonSi da amasTan, imdenad mkafiod unda gansazRvros 
am uflebamosilebis Sinaarsi, mizani da moculoba [masStabi], rom sasje-
lis winapirobebi da misi saxeoba moqalaqem ganWvritos TviTon ufleba-
mosilebis formulirebidan da ara _ mis safuZvelze gamocemuli gankar-
gulebidan.

2. Tavisuflebis aRkveTac moiazreba Tavisuflebis SezRudvad, germaniis Ziri-
Tadi kanonis 104-e muxlis pirveli punqtis pirveli winadadebis gagebiT. 
germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pirveli winada-
debiT gaTvaliswinebuli daTqmisaTvis damakmayofilebelia mxolod for-
maluri kanonebi. kanonmdebelma saTanado sizustiT unda gansazRvros, Tu 
ra unda iyos dasjadi da amas garda, sasjelis saxeoba da moculoba gaiTva-
liswinos formaluri kanoniT; dadgenilebis gamomcem organosa Tu pirs ki 
kanonmdebelma SesaZloa, gadasces mxolod sasjelis Semadgeneli faqto-
brivi elementebis specifikis gansazRvris ufleba.



360

meore senatis 1962 wlis 3 ivlisis gadawyvetileba

momCivans alsfeldis pirveli instanciis sasamarTlom, sagzao moZraobis 
Sesaxeb dadgenilebis me-2 da 71-e muxlebis Tanaxmad, Seufarda 3 - kviriani 
patimroba.

momCivani acxadebs, rom gasaCivrebuli gadawyvetilebebi ewinaaRmdegeba 
germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pirvel winadade-
bas, romlis mixedviTac, Tavisuflebis aRkveTa dasaSvebia mxolod forma-
luri kanonis safuZvelze, rogoric ar aris dadgenileba sagzao moZraobis 
Sesaxeb. 

1. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis mixedviT, dana-
Saulis dasja SesaZlebelia mxolod im SemTxvevaSi, rodesac qmedebis dasja-
doba manam iyo gansazRvruli kanoniT, sanam am qmedebas Caidendnen. vaimaris 
konstituciis 166-e muxlisa da germaniis sisxlis samarTlis kodeqsis me-2 
muxlis pirveli nawilis msgavsad, germaniis ZiriTadi kanonis 103-e muxlis 
me-2 punqtic iTvaliswinebs sisxlis samarTalSi kanonierebis princips. 103-e 
muxlis me-2 punqtis mniSvneloba ar amoiwureba sasjelis analogiuri, Cveu-
lebiTi samarTlidan gamomdinare da ukuqceviTi dasabuTebisa da gamZafrebis 
akrZalviT. igi sasjelis gansazRvrisaTvis erTmniSvnelovnad iTvaliswinebs 
kanonis aucileblobas [kanonis daTqmas]. mxolod sisxlis samarTlis moqmedi 
kanonis safuZvelzea SesaZlebeli sisxlissamarTlebrivi sasjelis Sefardeba 
(BayVerfGH tomi 1, 101 [109]).

germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis gagebiT kanonTa ri-
cxvs ganekuTvneba ara mxolod kanonebi _ formaluri gagebiT, aramed aseve, 
samarTlebrivi dadgenilebebi, romlebic gamoica im uflebamosilebis far-
glebSi, romelic akmayofilebs germaniis ZiriTadi kanonis me-80 muxlis pir-
veli punqtis moTxovnebs. rogorc federalurma sakonstitucio sasamarTlom 
araerTxel ganmarta da rogorc germaniis federalurma mTavrobam winamdeba-
re warmoebaSic aRniSna, uflebis SemzRudveli da damsjeli normis gamocemis 
uflebamosilebis gansazRvra unda daeqvemdebaros mkacr moTxovnebs. kanonm-
debelma sasjelis dakisrebis uflebamosileba erTmniSvnelovnad unda Camoa-
yalibos kanonSi da amasTan, imdenad mkafiod unda gansazRvros am uflebamo-
silebis Sinaarsi, mizani da moculoba [masStabi], rom sasjelis winapirobebi 
da misi saxeoba moqalaqem winaswar ganWvritos TviTon uflebamosilebidan da 
ara _ mis safuZvelze gamocemuli gankargulebidan (ix: BVerfGE 1, 14 [60]; 2, 307 
[334]; 186 5, 71 L76]; 7, 282 [302]; 8, 274 [307]; 10, 251 [238]).

braldebuls sasjeli SeiZleba Seefardos mxolod im kanonis an kanoniT 
gaTvaliswinebuli uflebamosilebis farglebSi gamocemuli samarTlebrivi 
dadgenilebis safuZvelze, romelic adgens dasjadobas. sasjelis Sefarde-
ba iseTi dadgenilebis safuZvelze, romelic ar aris gamocemuli kanoniT 
gaTvaliswinebuli uflebamosilebis farglebSi, ver gamarTldeba imiT, rom 
„dasjadoba“ gansazRvruli da dadgenili iyo sxva samarTlebrivi normiT.

2. Tu germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti exeba yve-
la saxis sasjelis Sefardebas sasamarTlo ganaCenebis safuZvelze, 104-e 
muxlis pirveli punqtis pirveli winadadeba miznad isaxavs gansakuTre-
bul dacvas aRmasrulebeli xelisuflebisa da aseve sisxlis samarTlis 
saqmeTa ganmxilveli sasamarTlos mxridan Tavisuflebis SezRudvebisas. 
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germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pirveli wina-
dadebis mixedviT, adamianis Tavisuflebis SezRudva SesaZlebelia mxo-
lod formaluri kanonis safuZvelze da mxolod am kanoniT dadgenili 
pirobebis dacviT.

germaniis ZiriTadi kanonis 104-e muxli mWidro kavSirSia me-2 muxlis 
me-2 punqtis me-2 da me-3 winadadebiT dacul pirovnebis TavisuflebasTan. 
amitomac Tavdapirvelad gansazRvruli iyo 104-e muxlisa da me-2 muxlis 
normaTa gaerTianeba. Tumca, mogvianebiT 104-e muxli ara sistemuri, ara-
med saredaqcio mosazrebebidan gamomdinare, ganTavsda „marTlmsajule-
bis“ TavSi, raTa ar momxdariyo ZiriTad uflebaTa nawilis gadametebuli 
gafarToeba.

Tavisuflebis aRkveTac moiazreba Tavisuflebis SezRudvad germaniis Zi-
riTadi kanonis 104-e muxlis pirveli punqtis pirveli winadadebis gagebiT. 
Tu sasjelis Sefardeba, misi izolirebulad ganxilvisas, ar zRudavs piris 
Tavisuflebas, sasjelaRsrulebasTan erTad igi qmnis Tavisuflebis aRkve-
Tis erTian aqts.

germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pirveli wina-
dadebiT gaTvaliswinebuli daTqmisaTvis damakmayofilebelia mxolod for-
maluri kanonebi anu samarTlebrivi normebi, romlebic gamoica dawesebuli 
sakanonmdeblo procedurebis dacviT. dadgenileba maSinac ar aris forma-
luri kanoni germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pir-
veli winadadebis mixedviT, rodesac igi gamocemulia formaluri kanoniT 
gaTvaliswinebuli uflebamosilebis safuZvelze; aqedan gamomdinare, „wina-
pirobebi, romelTa dakmayofilebis SemTxvevaSic dasaSvebia uflebaSi Careva 
da aseve aRniSnuli Carevis forma, gansazRvruli unda iyos TviTon forma-
lur kanonSi“ (BGHZ 15, 61 [64]). Tu kanonmdebeli saTanado sizustiT gansa-
zRvravs, ra unda iyos dasjadi da sasjelis saxeobasa da masStabs awesebs 
aseve formaluri kanoniT, xolo sasjelis faqtobrivi elementebis dazuste-
bas miandobs samarTlebrivi dadgenilebis gamomcem organosa Tu pirs, amiT 
daculia calkeuli piris samarTlebrivi stabiluroba da samarTlebrivi 
mSvidoba, germaniis ZiriTadi kanonis 104-e muxlis miznisa da daniSnulebis 
mixedviT da amasTan, kanonmdebels ar CamoerTmeva misTvis kanoniT dakisre-
buli pasuxismgebloba...

sagzao moZraobis usafrTxoebis Sesaxeb germaniis kanonis 21-e muxli ar 
ganixileba zemoaRniSnul uflebamosilebad; is TviTon aris sisxlissamarT-
lebrivi norma, Tumca, ar Seicavs dadgenilebis gamomcemi pirisa Tu organo-
saTvis sasjelis ganmsazRvreli normebis gamocemis uflebamosilebas da arc 
msgavsi Sinaarsis debulebebs.

aqedan gamomdinare, sagzao moZraobis Sesaxeb dadgenilebis 71-e muxls ar 
gaaCnia savaldebulo samarTlebrivi safuZveli da ewinaaRmdegeba germaniis 
ZiriTadi kanonis 103-e muxlis me-2 punqts, ris gamoc igi baTilia. 

vinaidan sagzao moZraobis Sesaxeb debulebis 71-e muxli iTvaliswinebs 
Tavisuflebis aRkveTas da ar aris formaluri kanoni, igi aseve Seusabamoa 
germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pirvel winadade-
basTan.
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E – 32, 346

adgilobrivi TviTmmarTvelobis debulebebi SesaZlebelia, Seicavdes sasjelis 
gansazRvrebebs, romlebic efuZneba landis kanonmdeblis specialur ufleba-
mosilebas. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtiT gaTvaliswine-
buli principi kanonis gansazRvrasTan dakavSirebiT daculad miiCneva mxolod 
maSin, rodesac moqalaqisaTvis TviTon uflebamosilebis Sinaarsidan gamomdi-
nareobs dasjadobis farglebi, sasjelis saxeoba da misi umaRlesi forma.

meore senatis 1972 wlis 23 Tebervlis ganCineba

kanonebi, germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis gagebiT, ar 
aris mxolod formaluri kanonebi. federalurma sakonstitucio sasamarT-
lom ganmarta, rom sasjelTan dakavSirebul normebs SeiZleba Seicavdes 
aseve samarTlebrivi dadgenilebebi, romlebic gamoica im uflebamosilebis 
farglebSi, romelic akmayofilebs germaniis ZiriTadi kanonis me-80 muxlis 
pirveli punqtis moTxovnebs (ix: BVerfGE 14, 174 [185]; 14, 245 [251]; 14, 254 
[257]; 22, 21 [25]). igive vrceldeba adgilobrivi TviTmmarTvelobis dadgeni-
lebebze. Tumca, formaluri kanoni, romelic iTvaliswinebs dadgenilebis 
gamocemis uflebamosilebas, ver ganixileba germaniis ZiriTadi kanonis me-80 
muxlis pirveli punqtis mixedviT; konstituciis aRniSnuli norma arc ana-
logiiT gamoiyeneba. aqedan ar gamomdinareobs is, rom dadgenilebis gamoce-
mis uflebamosilebis ganmsazRvrel normebze ar vrceldeba konstituciiT 
gaTvaliswinebuli SezRudvebi. germaniis ZiriTadi kanonis 103-e muxlis me-2 
punqtiT gaTvaliswinebuli moTxovna kanonis gansazRvrasTan dakavSirebiT 
dakmayofilebulad miiCneva mxolod im SemTxvevaSi, rodesac calkeul moqa-
laqes sasjelis ganmsazRvreli normis safuZvelze SesaZlebloba aqvs Seit-
yos, Tu ra aris akrZaluli da ra sasjeli emuqreba mas am akrZalvis darR-
vevisaTvis. Tu adgilobrivi TviTmmarTvelobis mier dadgenilebis gamocema, 
rogorc winare SemTxvevaSi, damokidebulia landis kanonmdeblis mier spe-
cialuri uflebamosilebis miniWebaze, maSin ara mxolod dadgenileba, ara-
med TviTon uflebamosilebis ganmsazRvreli normac unda akmayofilebdes 
zemoT aRniSnul moTxovnebs. ukve am normidan gamomdinare da ara Semdgom 
mis safuZvelze miRebuli dadgenilebidan moqalaqisaTvis SesaZlebeli unda 
iyos, ganWvritos dasjadobis farglebi da sasjelis saxeoba.

sxvagvarad verc moqalaqe da verc mosamarTle konkretul SemTxvevaSi 
ver moaxerxebdnen, ganesazRvraT: iyo Tu ara dadgenilebis mimRebi piri Tu 
organo saerTod uflebamosili, gaeTvaliswinebina Sesabamisi sasjeli da sa-
kmarisi iyo Tu ara amisaTvis misTvis miniWebuli uflebamosileba. aqedan 
gamomdinare, uflebamosilebis ganmsazRvreli norma ise unda iyos Camoyali-
bebuli, rom naTeli gaxdes, iyo Tu ara gaTvaliswinebuli aRniSnuli dadge-
nilebiT Sesabamisi sisxlissamarTlebrivi sakiTxis mowesrigeba.

Tumca, uflebamosilebis ganmsazRvreli norma detalurad ar unda awes-
rigebdes sasjelis faqtobriv elementebs. germaniis ZiriTadi kanonis 103-e 
muxlis me-2 punqtiT gaTvaliswinebuli valdebuleba Sesrulebulad miiCneva, 
rodesac normidan gamomdinare, iuridiuli ganmartebis aRiarebuli meTode-
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biTa da wesiT SesaZlebelia sasjelis faqtobrivi elementebis, braleulobis 
saxeobis, sasjelis saxisa da misi umaRlesi formis dadgena. amasTan, rodesac 
saqme exeba Tavisuflebis iseT SezRudvebs, romlebzec, rogorc winamdebare 
SemTxvevaSi, ar vrceldeba germaniis ZiriTadi kanonis 104-e muxlis pirveli 
punqtis pirveli winadadebiT gaTvaliswinebuli kanonis daTqma (ix: BVerfGE 14, 
174 [186]), kanonmdebels SeuZlia, dadgenilebis mimReb organoebsa Tu pirebs, 
uflebamosilebiT gaTvaliswinebuli faqtobrivi elementebis farglebSi, aseve 
mianiWos garkveuli asparezi sasjelis moculobasTan dakavSirebiT, raTa misces 
maT SesaZlebloba, rom aRniSnuli moargon adgilobrivi TviTmmarTvelobis Se-
sabamisi samoqmedo teritoriis ekonomikur Tu socialur struqturebs.

E – 26, 41

sisxlissamarTlebrivi norma xulignobis Sesaxeb (germaniis sisxlis samarT-
lis kodeqsis 360-e muxlis pirveli nawilis Á l~ qvepunqti [meore alternativa]) 
Seesabameba germaniis ZiriTadi kanonis 103-e muxlis me-2 punqts.

meore senatis 1969 wlis 14 maisis ganCineba
- 2 BvR 128/68 -

germaniis sisxlis samarTlis kodeqsis 360-e muxlis pirveli nawilis Á l~ 
qvepunqtis25 mixedviT, 500 markamde odenobis jarimiT an patimrobiT isjeba 
is, vinc Seuferebeli formiT iwvevs xmaurs da arRvevs sazogadoebriv wes-
rigs an xulignobs.

momCivans 1967 wlis 29 seqtembris Rames Tavis nacnobTan erTad tro-
tuarze mihqonda parkis grZeli skami, ris gamoc igi xels uSlida fexiT 
mosiaruleebs. volfsburgis pirveli instanciis sasamarTlom mas 1968 wlis 
22 ianvars am saqcielis gamo, xulignobis safuZvelze (germaniis sisxlis 
samarTlis kodeqsis 360-e muxlis pirveli nawilis Á l~ qvepunqti), daakisra 
100 markis odenobis fuladi jarima an sanacvlod _ 10-dRiani patimroba.

sisxlissamarTlebrivi norma xulignobis Sesaxeb Seesabameba germaniis Zi-
riTadi kanonis 103-e muxlis me-2 punqts.

1. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis mixedviT, dana-
Saulis dasja SesaZlebelia mxolod im SemTxvevaSi, Tu misi dasjadoba kano-
niT mis Cadenamde ukve gansazRvruli iyo. germaniis ZiriTadi kanonis 103-e 
muxlis me-2 punqti sruliad gamoricxavs Sesabamisi qmedebis Semdeg gamocemu-
li sisxlissamarTlebrivi normebis ukuqceviTi ZaliT gamoyenebas da sasjelis 
Sefardebis dasabuTebas analogiis an CveulebiTi samarTlis meSveobiT.

amas garda, germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti moiTxovs, 
rom dasjadoba iyos „kanoniT gaTvaliswinebuli da gansazRvruli“. nebismier 
adamians unda SeeZlos imis ganWvreta, Tu ama Tu im qmedebis Cadenisas ra 
sasjeli emuqreba (ix: BVerfGE 25, 269 [285]). is, Tu romeli qmedeba isjeba 

25 es qvepunqti gauqmda da mas Caenacvla administraciul samarTaldarRvevaTa kanonis 117-e da 
118-e muxlebi.
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kanoniT, im SemTxvevaSic ar iqneba naTeli, rodesac kanonSi sasjelis faqto-
brivi elementebi ganusazRvrelad da gaurkvevlad aris Camoyalibebuli (ix: 
BVerfGE 14, 245 [252]; aseve BVerfGE 25, 269 [285]). 

Tumca, zemoaRniSnuli ar niSnavs imas, rom sisxlis samarTalSi saerTod ar 
SeiZleba iseTi zogadi cnebebis gamoyeneba, romelTa gansazRvrac SeuZlebelia 
erTmniSvnelovnad yvela SemTxvevisaTvis da romlebic gansakuTrebiT saWi-
roebs mosamarTlis mier ganmartebas (ix: BVerfGE 11, 234 [237]). aqedan gamom-
dinare, germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti mxolod garkveu-
lwilad anu Sesabamis farglebSi moiTxovs dasjadobis gansazRvras kanoniT.

is, Tu kanonismieri gansazRvrebis ra masStabs unda akmayofilebdes ca-
lkeuli sasjelis faqtobrivi elementi, ver ganisazRvreba sayovelTaod da 
zogadad. savaldebulo kanonismieri gansazRvrebis masStabi damokidebulia 
Sesabamisi sasjelis faqtobrivi garemoebis Taviseburebasa da im garemoebeb-
ze, romlebmac gamoiwvies kanonismieri normebis arseboba. yovel SemTxvevaSi 
kanoni miT ufro zedmiwevniT unda gansazRvravdes dasjadobis winapirobebs, 
rac ufro mZimea gaTvaliswinebuli sasjeli (ix: BVerfGE 14, 245 [251]).

2. xulignobasTan dakavSirebuli sisxlissamarTlebrivi norma saTanado 
sizustiT aris Camoyalibebuli da gansazRvruli.

calkeul moqalaqes SeuZlia imis ganWvreta, Tu ra SemTxvevebSi gamoi-
yeneben sasamarTloebi germaniis sisxlis samarTlis kodeqsis 360-e muxlis 
pirveli nawilis Á l~ qvepunqtis meore alternativas. Tumca, aRniSnuli nor-
ma farTod aris ganmartebuli, magram misi Tavisebureba isaa, rom igi gane-
kuTvneba sisxlissamarTlebrivi normebis im nawils, romelsac aqvs xangrZli-
vi tradicia da, Sesabamisad, aTwleulebis ganmavlobaSi saTanado sizustiT 
aris gansazRvruli sasamarTlo praqtikis farglebSi.

E – 25, 269

1. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti gansazRvravs winapiro-
bebs, romelTa arsebobis SemTxvevaSic SesaZlebelia qmedebis dasjad qmede-
bad miCneva. aRniSnuli norma krZalavs rogorc ukuqceviTi ZaliT sasjelis 
SemoRebas, aseve ukuqceviTi ZaliT sasjelis damZimebas.

2. xandazmulobasTan dakavSirebuli normebi awesrigebs dasjadad miCneuli 
qmedebis devnis vadas. es normebi ar exeba qmedebis dasjadobas, ris gamoc 
maTze ar vrceldeba ukuqceviTi Zalis akrZalva.

3. xandazmulobis jer kidev amouwuravi vadis gagrZeleba an gauqmeba iseTi 
danaSaulebis SemTxvevaSi, romelTa Camden pirebs emuqrebaT uvado Tavisu-
flebis aRkveTa, ar ewinaaRmdegeba arc samarTlebrivi saxelmwifos da arc 
Tanasworobis princips.

meore senatis 1969 wlis 26 Tebervlis ganCineba
- 2 BvL 15, 23/68 -

sisxlissamarTlebrivi xandazmulobis vadebis gamoTvlis Sesaxeb 1965 
wlis 13 aprilis germaniis kanonis (federaluri sakanonmdeblo macne I, gv. 
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315) pirveli muxlis pirveli punqtis konstituciur-samarTlebriv Semowme-
basTan dakavSirebiT.

kanonmdebels surda, Tavidan aecilebina nacionalur-socialisturi re-
Jimisa da omis Semdgomi periodis droindeli mkvlelobis danaSaulebis xan-
dazmuloba 1969 wlis 31 dekembramde.

sisxlissamarTlebrivi xandazmulobis vadebis gamoTvlis Sesaxeb germa-
niis kanonis pirveli muxlis pirveli punqti kanoniT gaTvaliswinebuli da-
naSaulebis SemTxvevaSi xandazmulobis vadis gasvlas awesebs 1969 wlis 31 
dekembrisaTvis da amiT agrZelebs xandazmulobis mimdinare vadebs.

III. sisxlissamarTlebrivi xandazmulobis vadebis gamoTvlis Sesaxeb ger-
maniis kanonis saSualebiT im danaSaulTa devnis xandazmulobis vadis gagr-
Zeleba, romelTa Camden pirebs emuqrebaT uvado Tavisuflebis aRkveTa, ar 
ewinaaRmdegeba germaniis ZiriTadi kanonis 103-e muxlis me-2 punqts.

1. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis mixedviT, qmedeba 
SesaZlebelia daisajos mxolod im SemTxvevaSi, rodesac misi dasjadoba gan-
sazRvruli iyo kanoniT manam, sanam mas Caidendnen. germaniis ZiriTadi kano-
nis 103-e muxli, iseve rogorc vaimaris konstituciis Sesabamisi 116-e muxli, 
krZalavs adamianis dasjas iseTi kanonis safuZvelze, romelic ar moqmedebda 
qmedebis ganxorcielebis dros anu, romelic ver iqneboda cnobili qmedebis 
ganmaxorcielebli pirisaTvis (BVerfGE 7, 111 [119]). amiT konstitucia krZa-
lavs rogorc axali sisxlissamarTlebrivi normebis ukuqceviTi ZaliT gamo-
yenebas, aseve _ sasjelis dasabuTebas analogiis gamoyenebis gziT...

germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti krZalavs rogorc 
ukuqceviTi ZaliT sasjelis dasabuTebas, aseve _ ukuqceviTi ZaliT sasjelis 
damZimebas.

2. aRniSnulisagan gansxvavebiT, germaniis ZiriTadi kanonis 103-e muxlis 
me-2 punqti arafers ambobs im drois xangrZlivobaze, romlis ganmavloba-
Sic SesaZlebelia konstituciis ZaliT dasjadad miCneuli qmedebis devna da 
gaTvaliswinebuli sasjelis dakisreba.

yoveli sisxlissamarTlebrivi norma Seicavs penalizirebuli [dagmobili] 
qmedebis saxelmwifos avtoritetiT aRWurvil uaryofiT Sefasebas. aRniS-
nuli uaryofiTi Sefasebis konkretuli Sinaarsi gamomdinareobs sasjelis 
faqtobrivi elementebidan da sisxlis samarTlis sanqciebidan. maTi erTo-
blioba warmoadgens dasjadobas germaniis ZiriTadi kanonis 103-e muxlis 
me-2 punqtis gagebiT. rodesac romelime qmedebas germaniis ZiriTadi kanonis 
103-e muxlis me-2 punqtis moTxovnebis Sesabamisi da, zogadad, konstituciu-
ri normis safuZvelze emuqreba sasjeli, amiT igi iqceva Á dasjad qmedebad~. 
misi dasjadoba gansazRvrulia kanoniT.

qmedebis dasjadoba aris misi devnis winapiroba. qmedebis sisxlissamarT-
lebrivi dasja SesaZlebelia mxolod im SemTxvevaSi, rodesac qmedebis das-
jadoba mis ganxorcielebamde kanoniT iyo gansazRvruli. 

germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti gansazRvravs winapiro-
bebs, romelTa arsebobis SemTxvevaSic SesaZlebelia qmedebis dasjadad miCneva, 
xolo xandazmulobasTan dakavSirebuli normebi awesrigebs, Tu ra drois ganma-
vlobaSi unda ganxorcieldes dasjadi qmedebis sisxlissamarTlebrivi devna. vi-
naidan aRniSnuli normebi exeba devnas da ara_dasjadobas, amitom isini ar moia-
zreba germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis moqmedebis sferoSi; 
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aqedan gamomdinare, xandazmulobis vadebis gagrZeleba an gauqmeba ar SeiZleba 
ewinaaRmdegebodes konstituciis aRniSnul normas (ix: BVerfGE 1, 418 [423]).

3. zemoaRniSnuls adasturebs aseve normis warmoSobis istoriac...
III. sisxlissamarTlebrivi xandazmulobis vadebis gamoTvlis Sesaxeb ger-

maniis kanonis pirveli muxlis pirveli punqti ar ewinaaRmdegeba samarTle-
brivi saxelmwifos princips.

1. ukuqceviTi Zalis kanoni, germaniis ZiriTadi kanonis 103-e muxlis me-2 
punqtis moqmedebis sferos miRma, ZiriTadad, ar aris dauSvebeli. Tumca, 
aqac konstituciur-samarTlebrivi farglebi gamomdinareobs samarTlebrivi 
stabilurobidan, romelic samarTlebrivi saxelmwifos principis Semadgene-
li nawilia. 

samarTlebrivi saxelmwifos principi ganekuTvneba sayovelTao principe-
bsa da ZiriTad ideebs, romelTac konstituciurma kanonmdebelma ar misca 
samarTlebrivi normis forma da ar moaqcia Sesabamisi normis farglebSi, 
vinaidan maT ganapirobes is konstituciuri xedva da suraTi, riTac xelmZR-
vanelobda konstituciis kanonmdebeli (ix: BVerfGE 2, 380 [403]). aRniSnuli 
principi ar Seicavs detalurad da erTmniSvnelovnad gansazRvrul konsti-
tuciuri rangis mqone akrZalvebsa da moTxovnebs, aramed warmoadgens iseT 
konstituciur princips, romelic, Sesabamisi saqmidan gamomdinare, saWi-
roebs dakonkretebas (ix: BVerfGE 7, 89 [92]).

samarTlebrivi stabiluroba, rogorc samarTlebrivi saxelmwifos prin-
cipisaTvis damaxasiaTebeli organuli postulati, moiTxovs, rom moqalaqes 
hqondes misTvis mosalodneli SezRudvebis ganWvretisa da amisaTvis saTana-
dod momzadebis SesaZlebloba. mas unda hqondes imis ndoba, rom kanonmdebe-
li warsulSi amowurul da mowesrigebul garemoebebs ar daukavSirebs imaze 
uares Sedegebs, vidre es gansazRvruli iyo Sesabamisi qmedebis Cadenis anu 
am garemoebebis dadgomis momentisaTvis (pirdapiri ukuqceviTi Zala). rig 
SemTxvevebSi moqalaqes SesaZloa, hqondes ndobis dacvis moTxovnis ufleba, 
rom misi samarTlebrivi pozicia ar gaufasurdes axali normebiT, romle-
bic vrceldeba awmyoSi mimdinare, jer kidev dausrulebel da amouwurav 
garemoebebze (arapirdapiri ukuqceviTi Zala). samarTlebrivi stabiluroba 
moqalaqisaTvis, pirvel rigSi, niSnavs misi ndobis dacvas (ix: BVerfGE 13, 261 
[271]; 14, 288 [297]; 15, 313 [324]).

Tumca, samarTlebrivi saxelmwifos princips ganekuTvneba ara mxolod 
samarTlebrivi stabiluroba, aramed aseve _ materialuri samarTlianobac. 
kanonmdebeli yovelTvis Tanabrad ver iTvaliswinebs samarTlebrivi saxel-
mwifos principis am orive mxares (ix: BVerfGE 3, 225 [237]; 7, 89 [92]). Tu 
samarTlebrivi stabiluroba disonansSi imyofeba TanasworobasTan, maSin ka-
nonmdeblis amocanaa, miemxros an erT an meore mxares. Tu aRniSnuli xdeba 
yovelgvari TviTnebobis gareSe, maSin kanonmdeblis gadawyvetileba ar ewina-
aRmdegeba konstitucias (ix: BVerfGE 3, 225 [237]; 291 15, 313 [319]).

yovelive aRniSnulidan gamomdinare, ndobis konstituciuri dacva ar aris 
SeuzRudavi. moqalaqes ar SeuZlia moiTxovos ndobis dacva, rogorc samarT-
lebrivi saxelmwifos principis Semadgeneli elementis ganxorcieleba, rodes-
ac misi ndoba Sesabamisi normis moqmedebis gagrZelebasTan dakavSirebiT ver 
gaamarTlebs da kanonmdebeli mas gaiTvaliswinebs (ix: BVerfGE 14, 288 [299]) anu, 
rodesac saqmis viTarebidan gamomdinare, gaumarTlebeli da dausabuTebelia 
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ndoba garkveuli samarTlebrivi garemoebis mimarT (ix: BVerfGE 13, 261 [271] da 
mudmivi sasamarTlo praqtika). mocemul SemTxvevaSi swored amasTan gvaqvs saqme.

2. sisxlissamarTlebrivi xandazmulobis vadebis gamoTvlis Sesaxeb germa-
niis kanoni ukuqceviTi ZaliT ar Careula warsulSi dasrulebuli garemoebe-
bis mowesrigebaSi. igi ar vrceldeba iseT danaSaulebriv qmedebebze, romel-
Ta devnac ukve xandazmuli iyo kanonis amoqmedebis momentisaTvis (pirveli 
muxlis me-2 punqti). kanonis pirveli muxlis pirveli punqtis safuZvelze 
xandazmulobis moqmedi vadebi mxolod gagrZelda.

iseTi danaSaulebrivi qmedebebis sisxlissamarTlebrivi devnis xandazmu-
lobis vadis gagrZelebas, romelTa Camden pirebs emuqrebaT uvado Tavisu-
flebis aRkveTa, Sedegad ar hqonia ndobasTan dakavSirebuli konstituciuri 
mniSvnelobis ziani.

E – 92, 1 I

germaniis sisxlis samarTlis kodeqsis 240-e muxlis pirveli nawiliT gaTva-
liswinebuli Zalmomreobis cnebis farTo ganmarteba, mjdomare demonstra-
ciebTan dakavSirebiT, ewinaaRmdegeba germaniis ZiriTadi kanonis 103-e muxlis 
me-2 punqts.

pirveli senatis 1995 wlis 10 ianvris ganCineba
- 1 BvR 718, 719, 722, 723/89 -

safuZvlebi:
a

momCivnebs SeefardaT sisxlissamarTlebrivi sasjeli samxedro dawese-
bulebis win mjdomare demonstraciis gziT jgufuri iZulebis ganxorcie-
lebisaTvis. isini asaCivreben germaniis ZiriTadi kanonis 103-e muxlis me-2 
punqtis darRvevas, xolo me-3 da me-4 momCivnebi damatebiT asaCivreben ger-
maniis ZiriTadi kanonis me-20 muxlis me-3 punqtiT gaTvaliswinebul uflebas 
samarTlian samarTalwarmoebasTan dakavSirebiT. 

b
sakonstitucio saCivrebi dasabuTebulia.

I
landis sasamarTlosa da landis umaRlesi sasamarTlos gasaCivrebuli ga-

dawyvetilebebi ewinaaRmdegeba germaniis ZiriTadi kanonis 103-e muxlis me-2 
punqts. 

1. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtis mniSvneloba fede-
ralur sakonstitucio sasamarTlos araerTgzis ganumartavs Tavis gadawyve-
tilebebSi (ix. bolos: BVerfGE 71, 108 [114]; 73, 206 [234]). 

aRniSnuli ganmartebebis mixedviT, igi Seicavs ara mxolod sisxlissamarT-
lebrivi normebis ukuqceviTi ZaliT gamoyenebis akrZalvas, aramed aseve 
avaldebulebs kanonmdebels, imdenad konkretulad Camoayalibos dasjado-
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bis winapirobebi, rom formulirebidan gamomdinareobdes sasjelis faqto-
brivi elementebis gamoyenebis sfero da masStabi an, sul mcire, SesaZlebeli 
iyos maTi gamovlena ganmartebis gziT. es valdebuleba emsaxureba ormxriv 
mizans. erTi mxriv, normis adresatebma winaswar unda SeZlon imis prognozi-
reba, Tu romeli qmedebaa akrZaluli da isjeba kanoniT, xolo meore mxriv, 
igi uzrunvelyofs, rom dasjad qmedebasTan dakavSirebiT gadawyvetileba 
miiRos kanonmdebelma da ara _ SemdegSi ukve aRmasrulebelma an sasamarTlo 
xelisuflebam. amdenad, germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti 
Seicavs mkacr kanonismier daTqmas, romelic sisxlis samarTlis saqmeTa gan-
mxilvel sasamarTloebs zRudavs kanonis gamoyenebiT. 

Tumca, aRniSnuli ar gamoricxavs iseT cnebaTa gamoyenebas, romle-
bic gansakuTrebiT saWiroebs mosamarTlis ganmartebas. kanonmdebeli 
sisxlis samarTalSic dgas im amocanis winaSe, rom saTanadod moergos da 
gaiTvaliswinos cxovrebiseuli mravalferovneba. xolo sisxlissamarT-
lebrivi normebis zogadi da abstraqtuli xasiaTidan gamomdinare gar-
dauvalia, rom calkeul SemTxvevaSi ar iyos calsaxa da erTmniSvnelo-
vani, moiazreba Tu ara Sesabamisi qmedeba kanonis Semadgenel faqtobriv 
elementebs Soris. magram, miuxedavad am specifikisa, umTavres SemTxve-
vebSi normis adresats unda SeeZlos imis ganWvreta, aris Tu ara dasjadi 
esa Tu is qmedeba. problematur anu araerTmniSvnelovan SemTxvevebSi, 
sul mcire, garkveuli riskis arseboba mainc unda iyos adresatisaTvis 
cxadi da naTeli. 

marTlmsajulebisaTvis ki kanonismieri gansazRvris valdebulebis Sedegia 
analogiisa da CveulebiTi samarTlis meSveobiT sasjelis dasabuTebis akr-
Zalva. amasTan, „analogia“ ar unda iqnes gagebuli viwrod anu gamoiricxeba 
iseTi kanonis gamoyeneba, romelic scdeba normis sanqciis Sinaarss. vinaidan 
kanonis debulebebis ganmartebis sagani SeiZleba iyos mxolod kanonis teqs-
ti, igi miiCneva kidec arsebiT kriteriumad: kanonis formulireba [sityva-
sityviTi mniSvneloba] aris mosamarTlis interpretaciisa da ganmartebis 
farglebi. 

2. germaniis sisxlis samarTlis kodeqsis 240-e muxli Zalis gamoyenebis 
Sesabamisi alternativis kuTxiT Seesabameba germaniis ZiriTadi kanonis 103-e 
muxlis me-2 punqts...

3. aRniSnulisagan gansxvavebiT, sisxlis samarTlis sasamarTloTa ganmar-
teba germaniis sisxlis samarTlis kodeqsis 240-e muxlis me-2 nawiliT gaTva-
liswinebuli Zalmomreobis cnebis Sesaxeb ewinaaRmdegeba germaniis ZiriTadi 
kanonis 103-e muxlis me-2 punqts...

a) gasaCivrebuli gadawyvetilebebi efuZneba Zalmomreobis ganmartebas, 
romelic droTa ganmavlobaSi Camoyalibda da damkvidrda umaRlesi sa-
samarTlos praqtikaSi... 

sasamarTlo praqtikis dRevandeli mdgomareoba ganpirobebulia ger-
maniis uzenaesi federaluri sasamarTlos 1969 wlis Laepple-gadawyveti-
lebiT (ix: BVerfGE 23, 46 [54]), romlis mixedviTac, Zalmomreobis (Zalis 
gamoyenebis) savaldebulo winapiroba ar aris „sxeulis Zalebis uSualo 
gamoyeneba“, aramed sakmarisia „damnaSavem sxeulis Zalis minimaluri ga-
moyenebiT msxverplis mimarT daiwyos fsiqikurad determinirebuli pro-
cesi“. dasjadobis gansazRvrisas am SemTxvevaSi gadamwyveti mniSvneloba 
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eniWeba „fsiqikuri zemoqmedebis simZlavres“. aRniSnuli interpretacia, 
romelsac Zalmomreobis cnebis „dematerializaciasac“ uwodeben, miznad 
isaxavs nebis Tavisuflebis dacvas aseve iseTi zemoqmedebisgan, rome-
lic, marTalia, naklebad uxeSia, magram iseTive „Sedegiani“ da mtkivneu-
lia, rogoric pirdapiri gagebiT _ Zalismieri zegavlena (ix: BGHSt 1, 
145 [147]; 8, 102 [103]; BVerfGE 73, 206 [242]).

sasamarTlo praqtikis saSualebiT Zalmomreobis cnebis amgvari gafar-
Toeba sadavoa rogorc sisxlissamarTlebrivi, aseve konstituciur-samarT-
lebrivi literaturisa da naSromebis farglebSi (ix: BVerfGE 73, 206 [232]). 
federaluri sakonstitucio sasamarTlos Mutlangen-is gadawyvetilebam, sa-
samarTlo palataSi xmebis orad gayofis gamo, sabolood ver mohfina naTeli 
am sadavo sakiTxs...

b) saqmis xelaxali gadamowmebis Semdeg federalurma sakonstitucio 
sasamarTlom xuTi xmiT samis winaaRmdeg daaskvna, rom Zalmomreobis cnebis 
ganmarteba, romelic safuZvlad udevs gasaCivrebul gadawyvetilebebs, Seu-
sabamoa germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtTan...

germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti iTvaliswinebs ara 
mxolod normis faqtobrivi elementebis Canacvlebis, aramed aseve maTi gan-
martebis gziT  _ ganvrcobis farglebsac. im cnebebis ganmartebam, romel-
sac kanonmdebeli iyenebs penalizirebuli saSualebebis saxelwodebad, ar 
SeiZleba Sedegad gamoiRos dasjadobis am cnebebis saSualebiT miRweuli 
SezRudvis gauqmeba.

vinaidan, iZulebis cnebaSi moiazreba mesame piris nebaze iZulebiTi ze-
gavlenis moxdena, xolo germaniis sisxlis samarTlis kodeqsis 240-e muxlis 
me-2 nawilSi iZulebis saSualebaTa dasaxelebas aqvs SesaZlo iZulebis saSua-
lebaTa Soris dasjadi saSualebebis gamoyofis funqcia, Zalmomreoba ver 
gautoldeba iZulebas, aramed scdeba mas. swored aqedan gamomdinare, Zal-
momreoba, muqarisagan gansxvavebiT, yovelTvis dakavSirebuli iyo damnaSavis 
mier Zalis gamovlenasTan. iZulebis gamovlinebebi, romlebic gamoxatulia 
ara sxeulis Zalis, aramed _ fsiqikuri zemoqmedebis saSualebiT, ufro ak-
mayofilebs da Seesabameba muqaris da ara _ Zalis gamoyenebis faqtobriv 
elementebs. marTalia, marTlmsajuleba dResac miiCnevs sxeulis faqtors 
Zalmomreobis erT-erT mniSvnelovan aspeqtad, magram aq aRar aris yuradRe-
ba gamaxvilebuli Zalis gamovlenis faqtorze, ris Sedegadac Zalmomreobis 
cnebis faqtobrivi winapirobebis SesrulebisaTvis ukve sakmarisad miiCneva 
fizikurad garkveul adgilas yofna, Tu piris/damnaSavis iq yofna fsiqiku-
rad zRudavs, aviwroebs adamians/msxverpls da aferxebs mas Tavisi nebis ga-
movlena-ganxorcielebaSi.

amiT, garkveulwilad, ifiteba Zalmomreobis cnebis xasiaTi, ris 
Sedegadac igi xSir SemTxvevaSi kargavs kanonmdeblis mier am cnebisaTvis 
mikuTvnebul funqcias, romlis mixedviTac, aRniSnulis farglebSi, mesame 
piris nebaze iZulebis gardauval da yoveldRiur gamovlinebebs Soris, 
unda gansazRvruliyo dasjadi saSualebebi. Sesabamisad, germaniis uze-
naesi federaluri sasamarTlo am process SeewinaaRmdega imgvarad, rom 
man arsebiTi da gadamwyveti mniSvneloba miakuTvna fsiqikuri zemoqmede-
bis „simZlavres“, ris Sedegadac zemoT aRniSnuli funqcia damokidebuli 
gaxda iseT cnebaze, romelic kidev ufro bundovania, vidre _ Zala da 
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Zalmomreoba. Sesabamisad, arc is aris garkveuli, Tu rodis aris mZlavri 
fsiqikuri zemoqmedeba. 

uzenaesi sasamarTlos mier Zalmomreobis cnebis zemoT aRniSnuli gan-
marteba iwvevs iseT Sedegebs, romelTa aridebasac miznad isaxavs germaniis 
ZiriTadi kanonis 103-e muxlis me-2 punqti. amgvari ganmartebis Sedegad Seu-
Zlebelia imis gansazRvra da prognozireba, Tu romeli qmedebaa dasjadi im 
qmedebaTa Soris, romlebic fsiqikuri zemoqmedebis gziT xels uSlis mesa-
me piris nebis gamovlena-ganxorcielebas. aqedan gamomdinare, Zalmomreobis 
cnebis iseTi ganmartebis farglebSi, sadac sakmarisad miiCneva mxolod 
fizikuri warmomadgenloba da msxverplze ganxorcielebuli zegavlena 
fsiqikuri xasiaTisaa, dasjadobas gansazRvravs ara kanonmdebeli _ danaSau-
lis ganxorcielebamde da abstraqtulad, aramed danaSaulis Cadenis Semdeg 
_ mosamarTle konkretuli SemTxvevisa da, kerZod, konkretuli qmedebis Se-
fasebis gziTa da safuZvelze. es qmnis farTo asparezs iZulebis samarTle-
brivi devnisas, rasac adasturebs, erTi mxriv, atomuri SeiaraRebis, xolo, 
meore mxriv, mosakrebelTa momatebis, subvenciebis Semcirebisa da moZraobis 
axali ganrigis winaaRmdeg mimarTuli aqciebisadmi sxvadasxvagvari midgoma.

amasTan dakavSirebiT germaniis uzenaesi federaluri sasamarTlos sisxlis 
samarTlis me-4 kolegiamac gaamaxvila yuradReba. is gaurkvevloba da bun-
dovaneba, rac axasiaTebs Zalmomreobis gafarToebul cnebas, arc am cne-
bis wlebis manZilze damkvidrebuli mniSvnelobis nayofia. amasTan, germaniis 
uzenaesi federaluri sasamarTlo rig SemTxvevebsa da sferoebSi, magali-
Tad, gaupatiurebasTan dakavSirebiT, eyrdnoba Zalmomreobis cnebis metad 
viwro ganmartebas (ix: BGH, NJW 1981, gv. 2204). rogorc amas zemoaRniSnuli 
magaliTebi gviCvenebs, blokadis aqciebis, rogorc iZulebis saSualebis das-
jadobis sakiTxi kvlav gaurkveveli rCeba.

Zalmomreobis cnebis gafarToeba verc imiT iqneba dasabuTebuli da ga-
marTlebuli, rom winaaRmdeg SemTxvevaSi dasjadobis sakiTxis mimarT gaCn-
deboda xarvezebi anu Seiqmneboda vakuumi. marTebuli romc iyos is mosa-
zreba, rom normis farTo ganmartebaSi moqceuli qmedeba iseTive dasjadia, 
rogorc mis viwro ganmartebaSi moqceuli qmedeba, mainc kanonmdeblis pre-
rogativad rCeba dasjadobasTan dakavSirebuli xarvezis aRmofxvra anu ar-
sebuli vakuumis Sevseba (ix: BVerfGE 71, 108 [116]). 

yovelive aRniSnulis safuZvelze germaniis sisxlis samarTlis kodeq-
sis 240-e muxlis pirveli nawiliT gaTvaliswinebuli Zalmomreobis cnebis 
aucileblad miCneuli SezRudva-Seviwroeba, pirvel rigSi, sisxlis samarT-
lis sasamarTloebis prerogativaa da ara _ federaluri sakonstitucio sa-
samarTlos funqcia. amasTan, winamdebare gadawyvetileba gavlenas ar axdens 
germaniis kanonmdeblobiT gaTvaliswinebuli sxva wesebis mixedviT mjdomare 
demonstraciis marTlwinaaRmdegobis gansazRvraze. 

E – 105, 135

1. kanonismieri gansazRvris valdebuleba (germaniis ZiriTadi kanonis 103-e 
muxlis me-2 punqti) vrceldeba aseve sisxlissamarTlebriv sanqciebze. sasje-
li, rogorc saxelmwifos uaryofiTi reaqcia braleul kriminalur usamarT-
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lobaze, misi saxisa da zomis TvalsazrisiT, normatiulad unda gansazRvros 
kanonmdebelma, xolo sisxlissamarTlebrivi normis darRvevis SemTxvevebSi 
dawesebuli sanqcia normis adresatisaTvis unda iyos prognozirebadi.

2. sanqciis Sesaxeb gadawyvetilebis miRebisas kanonmdebelma miznad ar unda 
daisaxos mxolod gansazRvris valdebuleba da samarTlebrivi stabiluro-
ba, aramed aseve saTanadod unda gaiTvaliswinos samarTlebrivi saxelmwi-
fosaTvis mniSvnelovani braleulobis principi da mosamarTles sanqciis 
Sesabamisi formulirebiT misces saSualeba, rom man calkeul SemTxvevaSi 
daniSnos samarTliani da adekvaturi sasjeli. braleulobis principisa 
da samarTlebrivi Sedegebis gansazRvrulobis daZabuli urTierTkavSiris 
farglebSi savaldebuloa konstituciur-samarTlebrivi balansis miRweva.

3. konkretul SemTxvevaSi dasaniSni sasjelis zomasTan dakavSirebiT, kanonm-
debelma unda daawesos am sasjelis farglebi, saidanac gamomdinareobs sas-
jelis zomis udablesi da umaRlesi zRvari.

4. Tu kanonmdebels, iseve rogorc qonebrivi sasjelis SemTxvevaSi, germaniis 
sisxlis samarTlis kodeqsis 43a muxlis mixedviT, Semoaqvs sasjelis axali 
saxe, romelic amasTanave iTvaliswinebs da uSvebs ZiriTad uflebaSi inten-
siur Carevas, maSin igi valdebulia, mosamarTles, sasjelis Sefardebisa da 
gamoTvlis arsebuli principebis garda, miawodos damatebiTi instruqcie-
bi, romelTa safuZvelzec SesaZlebeli iqneba mosamarTlis gadawyvetilebis 
prognozireba, sanqciis SerCevisa da misi zomis gansazRvris TvalsazrisiT.

meore senatis 2002 wlis 20 martis
- 2 BvR 794/95 -

safuZvlebi:
a — I

sakonstitucio saCivarSi dayenebulia germaniis sisxlis samarTlis kode-
qsis 43a muxlis (qonebrivi sasjeli) Sesabamisobis sakiTxi germaniis ZiriTad 
kanonTan...

germaniis sisxlis samarTlis kodeqsis 43a muxli Semdegi Sinaarsisaa:
qonebrivi sasjelis daniSvna

(1) im SemTxvevaSi, Tu kanoni miuTiTebs winamdebare normaze, maSin sa-
samarTlos SeuZlia, uvado an 2 welze xangrZliv vadian Tavisuflebis 
aRkveTasTan erTad, pirs daakisros Tanxis gadaxdis valdebuleba, romlis 
odenobac SezRudulia piris qonebis RirebulebiT (qonebrivi sasjeli). qo-
nebrivi sargebeli, romlis konfiskaciac ukve gansazRvrulia, aRar iqneba 
gaTvaliswinebuli qonebis Sefasebisas. SesaZlebelia qonebis Rirebulebis 
varaudic.

(2) aseT SemTxvevebSi aseve gamoiyeneba germaniis sisxlis samarTlis kode-
qsis 42-e muxli.

(3) sasamarTlo daniSnavs Tavisuflebis aRkveTas, romelic Caenacvleba 
qonebriv sasjels misi ganuxorcieleblobis SemTxvevaSi (CanacvlebiTi Tavi-
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suflebis aRkveTa). CanacvlebiTi Tavisuflebis aRkveTis maqsimaluri zRva-
ria ori weli, xolo minimaluri — erTi Tve...

III
1. landis sasamarTlom momCivans gamayuCebeli saSualebebis aramcire 

raodenobiT dauSvebeli vaWrobisaTvis (dasjadia gamayuCebel saSualebaTa 
Sesaxeb germaniis kanonis 29a muxlis pirveli punqtis Á b~ qvepunqtis Tanax-
mad) Seufarda sami wliTa da eqvsi TviT Tavisuflebis aRkveTa da aseve qone-
brivi sasjeli _ 600.000 germanuli markis odenobiT, romelsac misi ganuxor-
cieleblobis SemTxvevaSi unda Canacvleboda Tavisuflebis aRkveTa 1 wliTa 
da eqvsi Tvis vadiT...

b
sakonstitucio saCivari dasaSvebi da dasabuTebulia.

I
germaniis sisxlis samarTlis kodeqsis 43a muxli, romelic garkveuli wi-

napirobebis arsebobisas, uvado an 2 welze meti vadiT Tavisuflebis aRkve-
TasTan erTad, iTvaliswinebs Tanxis gadaxdis valdebulebis dakisrebasac, 
risi odenobac SezRudulia damnaSavis qonebis RirebulebiT, ar Seesabameba 
germaniis ZiriTadi kanonis 103-e muxlis me-2 punqtiT gaTvaliswinebul gan-
sazRvrulobis princips. mocemul SemTxvevaSi kanonmdebelma ver moaxerxa 
aRniSnuli sasjelis saxis SerCevisa da gamoangariSebis winapirobebis kano-
nismieri gansazRvra, romelic akmayofilebs konstituciur-samarTlebriv 
minimums. amiT pirs, romelsac daeniSna qonebrivi sasjeli, samarTlebrivad 
miuRebeli formiTa da masStabiT urTuldeba sanqciis im saxisa da zomis 
prognozireba, risi saSualebiTac saxelmwifo, savaraudod, reagirebas moax-
dens mis mier Cadenil danaSaulze.

1. germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti uzrunvelyofs, rom 
qmedeba SesaZlebelia, daisajos mxolod im SemTxvevaSi, Tu misi dasjadoba ka-
noniT gansazRvruli iyo manam, sanam piri am qmedebas Caidenda. aRniSnuli kanon-
mdebels avaldebulebs, ise zustad Camoayalibos dasjadobis winapirobebi, rom 
misi faqtobrivi elementebis daniSnuleba da gamoyenebis sfero normis adre-
satisaTvis TviTon kanonidan gamomdinare iyos naTeli da ara _ misi ganmartebe-
bisa Tu sxvagvari dakonkretebis meSveobiT. germaniis ZiriTadi kanoni am gziT 
uzrunvelyofs, rom nebismier adamians sakuTari pasuxismgeblobiT SeeZlos 
Tavisi qmedebis warmarTva da SesabamisobaSi moyvana arsebul sisxlissamarT-
lebriv mdgomareobasa da sistemasTan ise, rom ar hqondes saxelmwifos mxridan 
moulodneli reagirebis SiSi (ix: BVerfGE 64, 369 [393]; 85, 69 [72]). saxelmwifo 
Zalauflebis savaldebulo mWidro kavSiri kanonTan, rasac iTvaliswinebs ka-
nonismieri gansazRvris principi, uzrunvelyofs samarTlebriv stabilurobas. 
igi moqalaqeTa Tavisuflebis dacvis mizniT ganamtkicebs aseve maT ndobas, rom 
saxelmwifo mxolod iseT qmedebas miiCnevs sisxlissamarTlebriv danaSaulad 
da, Sesabamisad, devnis da sjis mas, romlis dasjadobac qmedebis ganxorciele-
bis momentSi gansazRvruli iyo kanoniT (ix: BVerfGE 95, 96 [130]). 

germaniis ZiriTadi kanonis 103-e muxlis me-2 punqti imavdroulad zru-
navs imazec, rom sisxlis samarTlis dargSi, sadac calkeuli adamianisaTvis 
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gaTvaliswinebulia metad masStaburi Sedegebi, mxolod kanonmdebelma mii-
Ros abstraqtuli da zogadi gadawyvetileba dasjadobasTan dakavSirebiT. 
sakanonmdeblo xelisuflebas konstitucia avaldebulebs, TviTon gansazR-
vros dasjadobis farglebi; mas ara aqvs ufleba, aRniSnuli gadawyvetile-
ba miandos xelisuflebis sxva Stos, magaliTad, sasamarTlo xelisuflebas. 
maSasadame, kanonismieri gansazRvris principi warmoadgens miTiTebebs kanon-
mdeblisadmi da imavdroulad _ sisxlis samarTlis sasamarTlosaTvis moq-
medebis SezRudvas. aRniSnulidan gamomdinare, germaniis ZiriTadi kanonis 
103-e muxlis me-2 punqti sisxlis samarTlis saqmeTa ganmxilvel mosamarTles 
ukrZalavs bundovani da mkafiod ganusazRvreli kanonis gaumjobesebas saku-
Tari iniciativiT (ix: BVerfGE 47, 109 [120]; 64, 389 [393]; 73, 206 [235]).

2. kanonismieri gansazRvris principi vrceldeba aseve sanqciebzec, romle-
bic unda Seesabamebodes bralis principze agebul sisxlissamarTlebriv sis-
temas (ix: BVerfGE 86, 288 [313] da mudmivi sasamarTlo praqtika); igi gvawvdis 
informacias sasjelis im faqtobrivi elementis daxasiaTebasTan, Sefasebasa 
da ganmartebasTan dakavSirebiT, romelic aRwers dasjad qmedebas (ix: BVerfGE 
86, 269 [286]). sasjeli, rogorc saxelmwifos reaqcia braleul, kriminalur 
usamarTlobaze, misi saxisa da zomis TvalsazrisiT, normatiulad unda gansa-
zRvros kanonmdebelma (ix: BVerfGE 32, 346 [362]), xolo saxelmwifos damsjeli 
pasuxi sisxlissamarTlebrivi normis darRvevaze prognozirebadi unda iyos 
normis adresatisaTvis (ix: BVerfGE 26, 41 [42]; 45, 363 [370]).

a) aRsaniSnavia, rom konstituciis darRvevad ar miiCneva, rodesac kanon-
mdebeli sisxlis samarTlis Sedegebis gansazRvrisas uars ambobs sizustis 
abstraqtul maqsimumze (rac Teoriulad SesaZlebeli iqneboda absoluturi 
sasjelebis saxiT) da amis magivrad mosamarTles miandobs calkeuli samarT-
lebrivi Sedegis daniSvnas sasjelis kanoniT dadgenil farglebSi. calkeuli 
SemTxvevis Taviseburebidan da gansakuTrebulobidan gamomdinare, mxolod 
mosamarTles SeuZlia Seafasos konkretuli sasjelis adekvaturoba. germa-
niis ZiriTadi kanonis 103-e muxlis me-2 punqtic emyareba im princips, rom 
sasjelis winapirobaa brali (ix: BVerfGE 25, 269 [285]). 

aRniSnulidan gamomdinareobs ara mxolod is, rom kanonis faqtobrivi 
elementi da sasjelis farglebi, samarTlianobis TvalsazrisiT, unda 
Seesabamebodnen erTmaneTs, aramed isic, rom calkeul SemTxvevaSi daniS-
nuli sasjeli samarTliani unda iyos danaSaulis simZimesa da damnaSavis 
bralis xarisxTan mimarTebiT. vinaidan danaSaulebrivi qmedebebi erTma-
neTisagan gansxvavdeba bralis xarisxiTa da samarTaldarRvevis simZimiT, 
mosamarTles SesaZlebloba unda hqondes, daniSnuli sasjeli Á moargos~ 
am gansxvavebul SemTxvevebs. dauSvebelia, rom mosamarTle kanonis mka-
cri da mouqneli normis safuZvelze iZulebuli iyos, daniSnos iseTi 
sasjeli, romelic, misi SexedulebiT, ar Seesabameba damnaSavis mier Ca-
denil samarTaldarRvevas da mis braleulobas (ix: BVerfGE 54, 100 [109]). 
absoluturi sanqciebi ver SeeTavseba konstituciur-samarTlebrivad 
damkvidrebul da uzrunvelyofil bralis princips, vinaidan aseTi san-
qciebi sisxlis samarTlis mosamarTles ar aZlevs saSualebas, sasjelis 
zoma gansazRvros usamarTlobidan da bralidan gamomdinare. saWiroebis 
SemTxvevaSi isini unda ganimartos konstituciasTan Sesabamisad, raTa 
uzrunvelyofili iyos, rom problematur, araerTmniSvnelovan SemTxve-



374

vebSic ar dainiSnos samarTaldarRvevasa da braleulobasTan Seusabamo 
da araadekvaturi sasjeli (uvado Tavisuflebis aRkveTasTan dakavSire-
biT ix: BVerfGE 45, 187 [261]).

rogorc bralis principi araTanazomieri da usamarTlo sasjelebis Ta-
vidan asacileblad moiTxovs sasjelis farglebis gansazRvras, saidanac mo-
samarTle calkeul SemTxvevaSi daniSnavs bralisaTvis adekvatur sasjels 
(ix: BVerfGE 73, 206 [254]), aseve germaniis ZiriTadi kanonis 103-e muxlis me-2 
punqti miznad isaxavs, rom gadawyvetileba Sesabamisi danaSaulisaTvis da-
saniSni sanqciis Sesaxeb (aseve zogadi orientaciisa da dasjadobis erTiani 
midgomisa da sistemis Camoyalibebis mizniT), misi farglebisa da kriteriu-
mebis TvalsazrisiT, iyos da darCes kanonmdeblis prerogativa.

im sakiTxis ganxilvisas, Tu ra moTxovnebi unda iqnes gaTvaliswinebu-
li samarTlebrivi Sedegebis momwesrigebeli normebiT, or konstituciur 
princips Soris warmoiqmneba winaaRmdegoba, romelic ver aRmoifxvreba verc 
zogadad sasjelis farglebze uaris Tqmisa da verc mosamarTlisaTvis sasje-
lis daniSvnisas maqsimalurad farTo asparezis miniWebis gziT. aucilebelia, 
erTi mxriv, braleulobis principi da calkeul SemTxvevebze koncentrire-
buli samarTlianobisa da, meore mxriv, samarTlebrivi Sedegebis gansazR-
vrisa da samarTlebrivi stabilurobis urTierTSefardeba, aseve _ konsti-
tuciur-samarTlebrivi balansis Seqmna, romlis farglebSic maqsimalurad 
moxerxdeba sisxlis samarTlisaTvis am orive aucilebeli principis arsisa 
da daniSnulebis maqsimaluri SenarCuneba. sisxlis samarTlis kanonmdebeli 
maSin Seasrulebs Tavis movaleobas, rodesac sanqciis SerCevisas imdenad 
zustad moaxerxebs rogorc sisxlis samarTlis mosamarTlis, aseve moqalaqis 
orientirebas, rom moqalaqisaTvis SesaZlebeli gaxdeba mosalodneli sas-
jelis zomis prognozireba, xolo sisxlis samarTlis mosamarTlisaTvis – 
bralisaTvis Sesabamisi, adekvaturi reaqciis gansazRvra da gaTvaliswineba.

b) kanonmdebeli valdebulia, TviTon miiRos principuli gadawyvetilebebi 
savaraudo samarTlebrivi Sedegebis saxesa da masStabTan dakavSirebiT da mo-
samarTles SeZlebisdagvarad mkafiod miuTiTos zRvari, romlis farglebSic 
igi imoqmedebs. amasTan, moTxovnebi kanonmdeblis mimarT miT ufro mkacria, 
rac ufro intensiuria Careva (ix: BVerfGE 86, 288 [311]; zogadad, gansazRvru-
lobis principTan da dasjadobis winapirobebTan dakavSirebiT ix: BVerfGE 14, 
245 [251]; 26, 41 [43]; 41, 314 [320]; 75, 329 [342]. rac ufro mZimea Sesafarde-
beli sasjeli, miT ufro metad aris kanonmdebeli valdebuli, mosamarTles 
miawodos damatebiTi instruqciebi, romelTa safuZvelzec SesaZlebeli iqne-
ba im sanqciebis prognozireba, rac gaTvaliswinebulia Sesabamisi faqtobrivi 
elementebis arsebobisas. man aseve SesaZlebeli unda gaxados moqalaqisaTvis 
misTvis mosalodneli sasjelis ganWvreta.

g) calkeul SemTxvevaSi kanonmdeblis mier mosawesrigebel sakiTxebs aseve 
miekuTvneba Sesabamisi, calkeuli faqtobrivi elementis saxeobisaTvis ga-
saTvaliswinebeli sanqcia. amas moiTxovs ara mxolod faqtobrivi elemen-
tisa da samarTlebrivi Sedegis adekvaturobidan gamomdinare braleulobis 
principi, aramed aseve _ kanonismieri gansazRvrulobis principic, romelmac 
normis adresatisaTvis SesamCnevi da prognozirebadi unda gaxados mosalod-
neli sanqcia. sisxlis samarTlis kodeqsis specialur nawilSi gaTvaliswine-
buli faqtobrivi elementebis arsebobis SemTxvevaSi gaTvaliswinebuli san-
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qciebis farglebSi kanonmdebelma unda daawesos sasjelis zRvari, saidanac 
gamovlindeba sasjelis minimaluri da maqsimaluri zoma da rac warmoadgens 
mosamarTlis mier danaSaulisa da braleulobis Sefasebis saorientacio Car-
Cos. amasTan, konkretul sanqciasTan dakavSirebiT zomis minimaluri zRvari 
SesaZlebelia, gamovlindes aseve sisxlis samarTlis kodeqsis zogad nawilSi 
sasjelis calkeuli saxisaTvis gaTvaliswinebuli debulebebidan (germaniis 
sisxlis samarTlis kodeqsis 38-e da momdevno muxlebi); Tumca, sanqciis ma-
qsimaluri zomis kuTxiT aman ar SeiZleba gamoiwvios sasjelis Zalze vrce-
li farglebis arseboba. aRniSnuli Seicavs safrTxes, rom gaurkveveli da 
bundovani darCes, erTi mxriv, usamarTlobasa [danaSaulsa] da braleulobas 
Soris arsebuli normatiuli urTierTmimarTeba da, meore mxriv, sanqcia da 
konkretuli sasjelis gansazRvra _ daniSvna damokidebuli gaxdes mosamarT-
lis gadawyvetilebis araprognozirebad aqtze.

d) kanonmdebels konstitucia aseve avaldebulebs Sefasebis kriteriu-
mebis miTiTebas, romlebiTac unda ixelmZRvanelos mosamarTlem sasjelis 
saxis SerCevisa da sasjelis konkretuli farglebis Sevsebisas (ix: Schmidt-
Aßmann, in: Maunz/Dürig: komentari ZiriTad kanonTan dakavSirebiT, 103-e 
muxlis me-2 punqti). amasTan, sasjelis SefardebasTan dakavSirebuli sisxlis 
samarTlis kodeqsis normebi (germaniis sisxlis samarTlis kodeqsis 46-e da 
momdevno muxlebi) braleulobis konstituciur-samarTlebrivi principis 
dakonkretebis paralelurad (ix: BVerfGE 86, 288 [313]), aseve warmoadgens 
kanonismieri gansazRvris valdebulebis winapirobas. mxolod sasjelis Se-
fardebis momwesrigebeli kodificirebuli samosamarTlo samarTlis far-
glebSi dakonkretebuli normebis saSualebiT iqneba SesaZlebeli calkeul 
SemTxvevaSi sasjelis farTo masStabis gamarTleba samarTlebrivi saxelmwi-
fos principebis TvalsazrisiT. germaniis sisxlis samarTlis kodeqsis 46-e 
muxliT gaTvaliswinebuli sasjelis Sefardebis tradiciuli safuZvlebi da 
sasamarTlos mier maTi Camoyalibeba-gamoyeneba adasturebs, rom sasjeli ar 
warmoadgens SeuzRudav samosamarTlo kompetencias/diskreciul uflebamo-
silebas, igi unda dainiSnos Sesabamisad struqturirebuli zRvris fargle-
bSi. mxolod am gziT aris igi prognozirebadi _ normis adresatisaTvis da 
kontrolirebadi _ sasamarTlo xelisuflebisaTvis. aqac moqmedebs zemoT 
aRniSnuli principi, romlis mixedviTac, moTxovnebi kanonmdeblis mimarT 
miT ufro izrdeba, rac metad iTvaliswinebs igi iseT samarTlebriv Sedege-
bs, romlebic iwvevs gansakuTrebulad intensiur Carevas braldebulis Ziri-
Tad uflebebSi.

II
1. germaniis sisxlis samarTlis kodeqsis 43a muxli unda Semowmdes ger-

maniis ZiriTadi kanonis 103-e muxlis me-2 punqtiT gaTvaliswinebuli kano-
nismieri gansazRvris principidan gamomdinare; qonebrivi sasjeli, Tavisi 
samarTlebrivi bunebisa da kanonismieri formulirebis mixedviT, warmoad-
gens sasjels. amiT igi, miuxedavad federaluri sakonstitucio sasamarTlos 
mier aqamde ganuxilveli sakiTxisa, kerZod: moicavs Tu ara germaniis ZiriTa-
di kanonis 103-e muxlis me-2 punqti aseve gamosworebisa da uzrunvelyofis 
zomebs (ix: BVerfGE 74, 102 [126]; 83, 119 [128]), eqvemdebareba samarTlebrivi 
Sedegebis kanonismieri gansazRvris garantias.
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a) kanonis normis ganmartebisaTvis arsebiTia normaSi gamoxatuli ka-
nonmdeblis neba, romelic gamomdinareobs normis formulirebidan da 
azridan, misi im konteqstualuri daniSnulebidan, romlis farglebSic 
iqna igi gaTvaliswinebuli (ix: BVerfGE 1, 299 [312]; 11, 126 [132] da aseve 
mudmivi sasamarTlo praqtika). aRniSnulisaTvis mizanSewonili da gamarT-
lebulia ganmartebis yvela tradiciuli saSualeba, romelTa Sorisac ar 
aris dawesebuli erT-erTi maTganis savaldebulo upiratesoba meoris 
mimarT. Tumca, sisxlis samarTalSi metad mniSvnelovania normis grama-
tikuli ganmarteba; aq normis SesaZlo azri, swored germaniis ZiriTadi 
kanonis 103-e muxlis me-2 punqtis gaTvaliswinebiT, awesebs ganmartebis 
zRvars, romelic gardauvalia (ix: BVerfGE 85, 69 [73]; 87, 209 [224]).

b) interpretacia, romelic iTvaliswinebs kanonis ganmartebis meTod-
Ta tradiciul wesebs, iwvevs germaniis sisxlis samarTlis kodeqsis 43a 
muxlis asaxvas sasjelTa katalogSi...

2. germaniis sisxlis samarTlis kodeqsis 43a muxli ar akmayofilebs im 
moTxovnebs, romlebsac iTvaliswinebs germaniis ZiriTadi kanonis 103-e 
muxlis me-2 punqti sisxlissamarTlebrivi Sedegebis mowesrigebis SemTx-
vevebisaTvis. aRniSnuli norma, Tavisuflebis aRkveTisa da qonebrivi sas-
jelis mimarTebis safuZvelze, romelic uSvebs mTeli qonebis xelyofas, 
iTvaliswinebs ZiriTad uflebaSi intensiur Carevas, rac imas niSnavs, rom 
igi unda akmayofilebdes SedarebiT ufro mkacr moTxovnebs kanonismieri 
gansazRvris kuTxiT. 

kanonis uzustobebi Tan sdevs sasjelis Sefardebis mTel procedu-
ras, romelic iwvevs qonebrivi sasjelis gamoangariSebasa da Sefardebas. 
germaniis sisxlis samarTlis kodeqsis 43a muxli mosamarTles ar awvdis 
Sinaarsobriv miTiTebebs, romelTa mixedviTac, mas SeuZlia miiRos ga-
dawyvetileba imis Sesaxeb, Tu 43a muxlze miTiTebis romel SemTxvevebSi 
unda daniSnos qonebrivi sasjeli da romel SemTxvevebSi ar unda gaiTva-
liswinos igi. qonebrivi sasjelis adekvaturobisa da Sesabamisobis Sesaxeb 
gadawyvetilebas iRebs mxolod mosamarTle, yovelgvari Sinaarsobrivi 
miTiTebebis gareSe, miuxedavad imisa, rom kanonmdeblisaTvis yovelgva-
ri sirTuleebis gareSe iqneboda SesaZlebeli, amisaTvis gaeTvaliswine-
bina Sesabamisi kriteriumebi. amas garda, germaniis sisxlis samarTlis 
kodeqsis 43a muxli ar Seicavs sasjelis winaswar dadgenil farglebs da 
amis gansazRvrasac miandobs mosamarTles. im SemTxvevaSi, Tu mosamarTle 
braldebulis qonebis Rirebulebas, rogorc qonebrivi sasjelis maqsima-
lur zomas, ver Seafasebs saTanado sizustiT, maSin kidev ufro izrdeba 
bundovaneba sasjelis farglebis gansazRvrisas, vinaidan aRniSnuli kom-
petenciis farglebSi mosamarTles SeuZlia qoneba ise Seafasos, rom mas 
amisaTvis ar gaaCndes kanonis raime miTiTeba.

Tavisuflebis aRkveTisagan gansxvavebiT, qonebrivi sasjelis daniS-
vnasTan dakavSirebiT kanoni ar Seicavs miTiTebebs mosamarTlisaTvis, 
romelTa daxmarebiTac mas SeeZleba gamoiTvalos qonebrivi sasjeli, Seu-
sabamos igi sasjelis saxiT Sefardebul Tavisuflebis aRkveTas da swo-
rad gansazRvros CanacvlebiTi Tavisuflebis aRkveTis vada...
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germaniis ZiriTadi kanonis 104-e muxlTan dakavSirebiT:

E – 105, 239

1. germaniis ZiriTadi kanonis 104-e muxlis me-2 punqtidan gamomdinareobs 
saxelmwifos movaleoba, uzrunvelyos gansjadi mosamarTlis xelmisawv-
domoba, gansakuTrebiT _ dRis ganmavlobaSi da am mosamarTles misces samo-
samarTlo funqciebis saTanadod ganxorcielebis saSualeba.

2. germaniis ZiriTadi kanonis 104-e muxlis me-2 punqtis me-3 winadadeba piris 
dakavebas mosamarTlis gadawyvetilebis gareSe uwesebs maqsimalur zRvars, 
romelic iwureba dakavebis momdevno dRis dasasruls, Tumca, ar aTavisu-
flebs sasamarTlo gadawyvetilebis dauyovnebeli uzrunvelyofis mova-
leobisagan. 

meore palatis 2002 wlis 15 maisis ganCineba
- 2 BvR 2292/00 -

safuZvlebi:
a

sakonstitucio saCivari exeba sasamarTlo gadawyvetilebis gareSe dakave-
basa da dapatimrebas deportaciis miznisaTvis ...

2  a) momCivanma qalaq zikes pirveli instanciis sasamarTloSi moiTxova 
aRiareba, rom misi dakaveba 1999 wlis 20 ianvars, 15:30 saaTze da momdevno 
dapatimreba, mosamarTlis gadawyvetilebis gareSe, iyo ukanono; aRniSnuli 
gancxadeba uSedego aRmoCnda...

b
sakonstitucio saCivari dasaSvebia. federaluri sakonstitucio sa-

samarTlos mier sakiTxis gadawyvetaze samarTlebrivi interesis arsebobas 
ar gamoricxavs is garemoeba, rom momCivani deportirebulia, xolo misi Ta-
visuflebis SezRudva — dasrulebuli. germaniis ZiriTadi kanoniT daculi 
da garantirebuli pirovnuli Tavisuflebis mniSvnelobisaTvis Seusabamo iq-
neboda, Tu Tavisuflebis SezRudvis marTlzomierebis sakiTxis garkvevis 
ufleba gamoiricxeboda pirisaTvis Tavisuflebis miniWebiT...

g
sakonstitucio saCivari dasabuTebulia. gasaCivrebuli gadawyvetilebebi 

arRvevs germaniis ZiriTadi kanonis me-2 muxlis me-2 punqtis me-2 winada-
debiTa da 104-e muxlis me-2 punqtiT gaTvaliswinebul momCivnis ZiriTad 
uflebas.

I
germaniis ZiriTadi kanonis me-2 muxlis me-2 punqtis me-2 winadadeba piro-

vnebis uflebas uwodebs Á xelSeuxebels~. aRniSnuli konstituciur-samarT-
lebrivi gadawyvetileba Tavisuflebis uflebas awesebs umaRles samarTle-
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briv sikeTed da masSi Careva SesaZlebelia mxolod mniSvnelovani safuZvliT 
(ix: BVerfGE 10, 302 [322]; 29, 312 [316]; 32, 87 [92]; 65, 317 [322]). daculia 
moqmedi, zogadi samarTlebrivi sistemis farglebSi mocemuli faqtobrivi 
fizikuri moZraobis Tavisufleba saxelmwifos Carevebisagan (ix: BVerfGE 94, 
166 [198]; 96, 10 [21]) anu dapatimrebis, dakavebisa da uSualo iZulebis sxva 
RonisZiebebisagan (ix: BVerfGE 22, 21 [26]).

1. germaniis ZiriTadi kanonis 104-e muxlis pirveli punqtis pirveli 
winadadebiTa da me-2 muxlis me-2 punqtis me-2 winadadebiT daculi da 
uzrunvelyofili pirovnebis Tavisufleba SesaZlebelia, SeizRudos mxo-
lod formaluri kanonis safuZvelze da mxolod masSi gaTvaliswinebuli 
formebisa da wesebis dacviT. germaniis ZiriTadi kanonis 104-e muxliT 
gaTvaliswinebuli formaluri garantiebi uwyvet kavSirSia me-2 muxlis 
me-2 punqtis me-2 winadadebasTan (ix: BVerfGE 10, 302 [322]; 58, 208 [220]). 
germaniis ZiriTadi kanonis 104-e muxlis pirveli punqti ganavrcobs me-2 
muxlis me-2 punqtis me-3 winadadebiT gaTvaliswinebul kanonismier daTq-
mas da aZlierebs mas Tavisuflebis yvela SezRudvis mimarT, rodesac igi, 
formaluri kanonis moTxovnis garda, konstituciuri principis doneze 
ganixilavs da iTvaliswinebs kanoniT gansazRvruli formebisa da wesebis 
dacvis movaleobas (ix: BVerfGE 10, 302 [323]; 29, 183 [195]; 58, 208 [220]). Ta-
visuflebis SezRudvebi, kerZod, fizikuri Tavisuflebis SezRudva, saWi-
roebs materialur-samarTlebriv safuZvels (ix: BVerfGE 2, 118 [119]; 29, 
183 [195]), amasTan, aq saubaria landis an federalur kanonze. Tavisufle-
bis SemzRudveli kanoniT gaTvaliswinebuli wesebis Sinaarsisa da masSta-
bis ganmartebisas sasamarTlom unda uzrunvelyos ZiriTadi uflebisaTvis 
Sesabamisi da adekvaturi Sedegi (ix: BVerfGE 65, 317 [322]; 96, 68 [97]).

2. federaluri sakonstitucio sasamarTlo erTmaneTisagan mijnavs Ta-
visuflebis SezRudvasa (germaniis ZiriTadi kanonis 104-e muxlis pirveli 
punqti) da Tavisuflebis aRkveTas (germaniis ZiriTadi kanonis 104-e muxlis 
me-2 punqti), maTi intensiurobis mixedviT. Tavisuflebis SezRudva saxe-
zea, rodesac pirs, sajaro xelisuflebis zemoqmedebis gamo, Tavisi nebis 
sawinaaRmdegod, ar SeuZlia garkveul adgilas gamgzavreba an am adgilas 
gaCereba, maSin, rodesac es adgili misTvis (faqtobrivad da samarTlebri-
vad) xelmisawvdomia. Tavisuflebis aRkveTa mocemulia maSin, rodesac fa-
qtobrivad da samarTlebrivad arsebuli fizikuri moZraoba-gadaadgilebis 
Tavisufleba aRikveTeba nebismieri mimarTulebiT (ix: BVerfGE 94, 166 [198]).

3. Tavisuflebis aRkveTis, rogorc pirovnebis TavisuflebaSi yvelaze 
mZime Carevis SemTxvevisaTvis, germaniis ZiriTadi kanonis 104-e muxlis 
me-2 punqti, formaluri kanonis daTqmasTan erTad, damatebiT iTvaliswi-
nebs sasamarTlo gadawyvetilebis procesualur daTqmasac, romelic ar 
eqvemdebareba kanonmdeblis dispozicias (ix: BVerfGE 10, 302 [323]). samo-
samarTlo daTqmis mizania germaniis ZiriTadi kanonis me-2 muxlis me-2 
punqtis me-2 winadadebiT gaTvaliswinebuli ZiriTadi uflebis uzrunvel-
yofa. yvela saxelmwifo organo valdebulia izrunos, rom samosamarTlo 
daTqma, rogorc ZiriTadi uflebis garanti, iyos praqtikulad efeqturi 
(ix: germaniis ZiriTadi kanonis me-13 muxlis me-2 punqtTan dakavSirebiT 
BVerfGE 103, 142 [151]). aqedan saxelmwifosaTvis gamomdinareobs movaleo-
ba, uzrunvelyos gansjadi mosamarTlis xelmisawvdomoba, gansakuTrebiT 
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_ dRis ganmavlobaSi da am mosamarTles misces samosamarTlo funqciebis 
saTanadod ganxorcielebis saSualeba.

a) germaniis ZiriTadi kanonis 104-e muxlis me-2 punqtis pirveli wina-
dadebis Tanaxmad, Tavisuflebis aRkveTis dasaSvebobisa da xangrZlivo-
bis Sesaxeb mxolod mosamarTlem unda miiRos gadawyvetileba. aRniSnulis 
mixedviT, mosamarTlis gadawyvetileba, ZiriTadad, win unda uswrebdes 
Tavisuflebis aRkveTas.

b) Tavisuflebis aRkveTis Semdeg gamotanili sasamarTlo gadawyveti-
leba, romlis dasaSvebobasac, gamonaklisis saxiT, iTvaliswinebs germaniis 
ZiriTadi kanonis 104-e muxlis me-2 punqti, misaRebia mxolod maSin, ro-
desac Tavisuflebis aRkveTis konstituciurad dasaSvebi da gamarTlebuli 
mizani ver iqneboda miRweuli im SemTxvevaSi, Tu mosamarTlis brZaneba win 
gauswrebda dakavebas. aseT SemTxvevebSi germaniis ZiriTadi kanonis 104-e 
muxlis me-2 punqti moiTxovs piris dakavebis Semdeg mosamarTlis gadawyve-
tilebis dauyovnebel gamotanas (ix: BVerfGE 10, 302 [321]). „dauyovnebliv“ 
ganimarteba ise, rom sasamarTlo gadawyvetileba gamotanil unda iqnes yo-
velgvari gaWianurebis gareSe, romelic ar aris gamarTlebuli saqmis ar-
sidan gamomdinare. gardauvalia gaWianurebis iseTi SemTxvevebi, rodesac 
saqme exeba did manZils, sirTuleebs transportirebisas, saWiro registra-
ciasa da oqmis Sedgenas, dakavebulis mxridan daumorCileblobas an msgavs 
garemoebebs. is garemoeba, rom mosamarTle ar aris xelmisawvdomi, saxel-
mwifos konstituciuri movaleobis gaTvaliswinebiT, romlis mixedviTac 
mas evaleba, samosamarTlo daTqmis praqtikul uzrunvelyofasTan dakavSi-
rebiT gaataros Sesabamisi saorganizacio RonisZiebebi, avtomaturad ar 
miiCneva sasamarTlo gadawyvetilebis Seferxebis gardauval safuZvlad (ix: 
BVerfGE 103, 142 [151, 156]).

g) sasamarTlo gadawyvetilebis gamotana im SemTxvevaSic savaldebu-
loa, rodesac Tavisuflebis aRkveTa sruldeba germaniis ZiriTadi kano-
nis 104-e muxlis me-2 punqtis me-3 winadadebiT gaTvaliswinebuli vadis 
gasvlamde. aRniSnuli norma piris dakavebas mosamarTlis gadawyvetilebis 
gareSe uwesebs maqsimalur zRvars, romelic iwureba dakavebis momdevno 
dRis dasasruls, Tumca, ar aTavisuflebs sasamarTlo gadawyvetilebis 
dauyovnebeli uzrunvelyofis movaleobisagan...

gasaCivrebuli gadawyvetilebebi imdenad ewinaaRmdegeba germaniis Ziri-
Tadi kanonis me-2 muxlis me-2 punqtis me-2 winadadebasa da 104-e muxlis 
me-2 punqtis me-2 winadadebas, ramdenadac isini, yovelgvari ganmartebebis 
gareSe, marTlzomierad miiCneven, rom momCivani TerTmeti saaTis ganmav-
lobaSi dakavebuli iyo policiaSi da arc misi dakavebis Semdeg mouTxo-
viaT sasamarTlo gadawyvetileba...

2. germaniis ZiriTadi kanonis 104-e muxlis me-2 winadadeba moiTxovs 
dakavebamde ararsebuli sasamarTlo gadawyvetilebis dauyovnebel gamo-
tanas dakavebis Semdeg. is, rom gaTvaliswinebuli iyo aRniSnuli konsti-
tuciuri principi, ver dasturdeba mocemuli faqtobrivi daskvnebisa da 
mosazrebebis safuZvelze.

dakavebis Semdeg sasamarTlo gadawyvetilebis gamotanis aucilebloba ar ga-
qarwylebula imiT, rom momdevno dRis dilisaTvis dagegmili momCivnis depor-
taciis Sedegad prognozirebadi iyo Tavisuflebis aRkveTis dasruleba 1999 
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wlis 21 ianvramde. dadgenili garemoebebidan ar gamomdinareobs iseTi arsebiTi 
faqtobrivi safuZvlebi, romlebic gaamarTlebda momCivnis dakavebas 1999 wlis 
20 ianvris 16 saaTidan, miuxedavad imisa, rom ar arsebobda sasamarTlo ga-
dawyvetileba aRniSnuli dapatimrebis marTlzomierebasTan dakavSirebiT...

E – 113, 348

3. telekomunikaciis saSualebebis gamoyenebiT sisxlissamarTlebriv dana-
SaulTa devnasTan dakavSirebuli kanoniT gaTvaliswinebuli uflebamosi-
lebis gansazRvrulobisa da Tanazomierebis Taobaze

pirveli palatis 2005 wlis 27 ivlisis gadawyvetileba
- 1 BvR 668/04 -

safuZvlebi:
a

sakonstitucio saCivari aRZrulia uSualod sazogadoebrivi usafr-
Txoebisa da wesrigis Sesaxeb qvemo saqsoniis (Niedersachsen) kanonis 33a 
muxlis pirveli punqtis me-2 da me-3 qvepunqtebisa da policiisaTvis ufle-
bamosilebis miniWebis winaaRmdeg, romlis mixedviTac, maT ufleba aqvT, 
sisxlissamarTlebrivi danaSaulis devnis xelSewyobis an misi Tavidan acile-
bis mizniT, Seagrovon piradi monacemebi telekomunikaciis mosmena-Cawerisa 
da meTvalyureobis gziT. 

...
g

sazogadoebrivi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis ka-
nonis 33a muxlis pirveli punqtis me-2 da me-3 qvepunqtebis gasaCivrebuli 
normebi ar Seesabameba germaniis ZiriTad kanons da, Sesabamisad, baTilia.

I
konstituciur-samarTlebrivi Semowmebis masStabi winamdebare SemTxveva-

Si, Tavisuflebis gasaCivrebuli SezRudvidan gamomdinare, aris germaniis Zi-
riTadi kanonis me-10 muxli. germaniis ZiriTadi kanonis me-2 muxlis pirveli 
punqtiTa da pirveli muxlis pirveli punqtiT gaTvaliswinebuli TviTgankar-
gvis ufleba ukan ixevs me-10 muxliT gaTvaliswinebuli uflebis specialuri 
uzrunvelyofisa da Sesrulebis sasargeblod, rodesac xdeba am uflebebis 
urTierTgadakveTa (ix: BVerfGE 100, 313 [358]; 110, 33 [53]). 

igive vrceldeba germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtiT 
gaTvaliswinebul azris Tavisufal gamoxatvaze, rodesac xdeba saxelmwifos 
Careva telekomunikaciis saSualebebiTa da farglebSi _ gamoTqmuli azris 
aRqmisa da SesaZlo damuSavebis saxiT. swored am gancxadebiT Semoifargleba 
momCivnis saCivari.

3. gasaCivrebuli normebi ar Seesabameba konstitucias. normebi ar aris 
saTanadod gansazRvruli (a) da ver akmayofilebs im moTxovnebs, romlebsac 
iTvaliswinebs Tanazomierebis principi ZiriTadi uflebis SemzRudveli ka-
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nonis mimarT, germaniis ZiriTadi kanonis me-10 muxlis pirveli punqtis me-2 
winadadebis gagebiT (b). kanoni aseve ar iTvaliswinebs zomebs piradi cxovre-
bis organizebis ZiriTadi, birTvuli sferos dacvisaTvis (g).

a) sazogadoebrivi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis kanonis 
33a muxlis pirveli punqtis me-2 da me-3 qvepunqtebi ar Seesabameba samarTle-
brivi saxelmwifos moTxovnas normis gansazRvrulobasTan dakavSirebiT.

aa) gansazRvrulobis principis safuZveli aris germaniis ZiriTadi kanonis 
me-10 muxli (ix: BVerfGE 110, 33 [52]). aRniSnuli principi uzrunvelyofs, rom 
moqalaqem SeZlos mosalodneli aRmWurveli RonisZiebebis prognozireba; 
aseve ganWvritos, rom aRmasrulebeli administracia Sesabamisi qmedebebisaT-
vis iTvaliswinebs moqmedebis SemzRudvel masStabebs, xolo sasamarTloebi 
uweven samarTlebriv kontrols (ix: BVerfGE 110, 33 [52]). Carevis safuZveli, 
mizani da farglebi, Sesabamisi sferos specifikidan gamomdinare, zustad da 
naTlad unda iyos gansazRvruli (ix: BVerfGE 100, 313 [359, 372]; 110, 33 [53]).

(1) kanonis normidan pirisaTvis naTeli da gasagebi unda iyos, Tu ra 
konkretuli garemoebebis safuZvelzea mosalodneli normiT gaTvaliswine-
buli SezRudva. kanoni aseve ukiduresi dakonkretebiT unda ayalibebdes mo-
Txovnebs iseTi faqtebis mimarT, romlebic miuTiTebs danaSaulis samomavlo 
ganxorcielebis varaudze. amgvari zusti dakonkretebis fonze, konstitu-
ciur-samarTlebrivi TvalsazrisiT, misaRebia winaswari gamoZiebis fargleb-
Si gakeTebuli mcdari prognozi. amas garda, norma unda Seicavdes moqmede-
bis SemzRudvel elementebs, romlebic qmnis prognozirebisa da zedamxedve-
lobis standarts im uwyebebisaTvis, romlebsac, samarTlebrivi saxelmwifos 
principebidan gamomdinare, akisriaT safrTxis aRmofxvrisa da danaSaulis 
devnis funqcia (ix: BVerfGE 110, 33 [56]). 

gg) sazogadoebrivi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis 
kanonis 33a muxlis pirveli punqtis me-2 da me-3 qvepunqtebi ar Seesabameba 
zemoT aRniSnul moTxovnebs. 

normebi ar iTvaliswinebs movlenaTa konkretul ganviTarebas an mis da-
gegmvas (ix: BVerfGE 110, 33 [56, 57, 58]). aRniSnuli normebis farglebSi sakma-
risad aris miCneuli faqtebze dafuZnebuli da aradakonkretebuli SesaZle-
bloba, rom vinmem odesRac, momavalSi SesaZloa, Caidinos mZime danaSauli.

(3) sazogadoebrivi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis ka-
nonis 33a muxlis pirveli punqtis me-2 da me-3 qvepunqtebiT gaTvaliswi-
nebuli meTvalyureobis Sesaxeb sasamarTlos mier gankargulebis gamocemis 
SesaZlebloba ar avsebs aRniSnuli normebis gansazRvrulobis deficits, vi-
naidan normebi arc mosamarTlesa da arc policias ar uTiTebs gadawyveti-
lebis masStabsa da saTanado sasamarTlo samarTalwarmoebis uzrunvelyofis 
safuZvlebze (ix: BVerfGE 110, 33 [67]).

b) yovelive aRniSnulis garda, uflebamosileba, romelic moicavs te-
lekomunikaciis zedamxedvelobas sisxlissamarTlebrivi danaSaulis devnis 
xelSewyobis an misi Tavidan acilebis mizniT, ar akmayofilebs Tanazomiere-
bis principis moTxovnebs viwro gagebiT.

aa) ZiriTadi kanoniT daculi Tavisuflebis SezRudvebi ar SeiZleba 
im miznebis araadekvaturi iyos, romlebsac emsaxureba ZiriTadi uflebis 
SezRudva. marTalia, calkeuli adamiani, saz ogadoebasTan mWidro kavSirisa 
da damokidebulebis gamo, valdebulia, miiRos da dayabuldes Tavisi ZiriTa-
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di uflebebis SezRudvebs im SemTxvevaSi, rodesac es gamomdinareobs sayo-
velTao upiratesi interesebidan, magram kanonmdebeli valdebulia, Seqmnas 
saTanado balansi sayovelTao da individualur interesebs Soris. amasTan, 
ZiriTadi uflebebis mxares mniSvnelovania ganisazRvros: rogori winapiro-
bebis arsebobisas, romeli da ramdeni subieqtisaTvis aris mosalodneli Zi-
riTadi uflebebis SezRudva _ rogori intensiurobiTa da masStabiT. tele-
komunikaciis meTvalyureobis sferoSi mniSvnelovani da sainteresoa: dacu-
lia Tu ara piris anonimuroba, ra informaciebzea SesaZlebeli yuradRebis 
gamaxvileba, ra safrTxe emuqreba ZiriTadi uflebis subieqts aRniSnuli 
meTvalyureobis Sedegad, an ra safrTxeebia gamoricxuli. im miznis mxares 
ki, romelsac emsaxureba ZiriTad uflebaSi Careva, arsebiTia am miznis inte-
resis mniSvneloba, risTvisac xdeba telekomunikaciaze meTvalyureoba. aseve 
arsebiTia imis ganxilva, Tu ramdenad mniSvnelovania samarTlebrivi sikeTe, 
romlis dacvasac emsaxureba Sesabamisi RonisZieba da ramdenad savaraudoa 
am samarTlebrivi sikeTis mosalodneli darRveva (ix: BVerfGE 100, 313 [375]).

bb) sazogadoebrivi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis 
kanonis 33a muxlis pirveli punqtis me-2 da me-3 qvepunqtebis mixedviT, te-
lekomunikaciaze meTvalyureobis gaweva iTvaliswinebs satelefono saubris 
xelSeuxeblobis uflebaSi masStabur Carevas. 

(2) ZiriTadi uflebebis kuTxiT mniSvnelovania Carevis farTo masStabi da 
areali. saubris Sinaarsis mosmena, Cawera da mniSvnelovani [maT Soris sakonta-
qto] monacemebis Segroveba SesaZloa, dakavSirebuli iyos pirTa did raodeno-
basTan anu aRniSnuli Careva moicavs ara mxolod SesaZlo damnaSaveebs, aramed 
_ yvela im pirsac, visac Sesabamisi drois ganmavlobaSi satelefono kontaqti 
hqonda masTan. aseT pirTa ricxvs SeiZleba ganekuTvnebodnen adamianebi (maga-
liTad: sakontaqto pirebi, SemTxveviTi nacnobebi an mesame pirebi _ sazoga-
doebrivi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis kanonis 33a muxlis 
pirveli punqtis me-3 qvepunqti da me-2 punqtis me-3 winadadeba), romlebsac ara-
nairi kavSiri ara aqvT im danaSaulTan, romelsac iZieben an romlis gamoZiebasac 
Tavidan icileben Sesabamisi uwyebebi. 

(3) Carevis intensiurobas iwvevs da kidev ufro amZafrebs is garemoebac, rom 
pirebis mosmena mimdinareobs maT mier konfidencialurad miCneul garemosa da 
situaciaSi (ix: BVerfGE 34, 238 [247]; 107, 299 [321]). sruli ucodinaroba mimdi-
nare RonisZiebebis Taobaze mocemulia zemoT aRniSnuli pirebis SemTxvevaSi, 
romelTa mimarTac ar arsebobs eWvi, rom isini mosalodnel danaSauls Caidenen.

gg) germaniis ZiriTadi kanonis me-10 muxlis pirveli punqtiT gaTvaliswi-
nebuli ZiriTadi uflebis mocemuli Carevebi ar aris Tanazomieri viwro 
gagebiT. policiis mier winamdebare SemTxvevaSi dasacavi sayovelTao sikeTis 
interesi ar gamoirCeva imdenad didi, gansakuTrebuli mniSvnelobiT, rom 
gamarTlebuliyo aseTi masStaburi Carevebi. 

(1) monacemTa Segroveba emsaxureba legitimur sajaro mizans, kerZod: mZi-
me danaSaulTa Tavidan acilebasa da devnas. aRniSnuli interesebis mniS-
vneloba, upirveles yovlisa, damokidebulia normiT dacul samarTlebriv 
sikeTesa da misTvis warmoqmnili safrTxis intensiurobaze. amasTan, danaSau-
lis devnas, romelic emsaxureba samarTlebrivi mSvidobis SenarCunebasa da 
uzrunvelyofas, danaSaulis Tavidan acilebisagan damoukideblad, gaaCnia 
sakuTari datvirTva da mniSvneloba (ix: BVerfGE 107, 104 [118]). 
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rodesac telekomunikaciaze meTvalyureobis uflebamosileba emsaxureba 
ukve Cadenili danaSaulis devnas, igi unda emyarebodes faqtebis sakmaris 
raodenobas, romlebic asabuTebs konkretuli danaSaulis eWvs da im SemTx-
vevaSi, rodesac saqme exeba mesame pirebs, mocemuli unda iyos konkretuli 
da myari safuZveli, rac asabuTebs, rom es pirebi dakavSirebulni arian eWv-
mitanilTan (ix: BVerfGE 107, 299 [321]). aseTi safuZvlis moZiebis praqtikuli 
SesaZleblobebi mcirea samomavlod mosalodneli danaSaulebis SemTxvevebSi. 
xolo Tu kanoniT gaTvaliswinebuli uflebamosilebac ver akmayofilebs gan-
sazRvrulobisa da mkafioobis moTxovnebs, savaldebulo faqtobrivi elemen-
tebis dadgenis TvalsazrisiT, maSin yovelives gavlena aqvs Tanazomierebis 
principze viwro gagebiT (ix: BVerfGE 110, 33 [55]). aseT SemTxvevebSi Carevis 
gamamarTlebeli dasacavi sikeTe da misTvis warmoqmnili safrTxis saxeoba im 
formiT ar gamomdinareobs kanonidan, rom iTvaliswinebdes Carevis masStab-
Tan maTi urTierTSefardebis SesaZleblobas. 

rac ufro uzustod aris kanonSi aRwerili da gaTvaliswinebuli ufleba-
mosilebis miznebi da gansaxorcielebeli RonisZiebis faqtobrivi winapiro-
bebi, miT ufro didia calkeul SemTxvevaSi arasaTanado da araadekvaturi 
zomebis gatarebis riski. vinaidan urTierTSefardebisas arsebiTi mniSvne-
loba eniWeba dasacavi sikeTis rangsa da misTvis warmoqmnili safrTxis in-
tensiurobis Sefasebas, aucilebelia sakmarisi safuZveli [e.w. xelmosaWidi] 
safrTxis qveS myofi samarTlebrivi sikeTisa da aseTi safrTxis gamomwvevi 
qmedebis faqtobrivi elementebis gansazRvrisaTvis (ix: BVerfGE 110, 33 [55]; 
ix. aseve: ix: BVerfGE 100, 313 [392]). gaurkvevloba konkretuli safrTxis qveS 
myof sikeTesa da am safrTxis warmomqmnel qmedebasTan dakavSirebiT moicavs 
imis risks, rom SesaZlebeli iqneba samarTlebrivi saxelmwifos principiT 
gaTvaliswinebuli urTierTSefardebis SezRudvis funqciis ignorireba.

danaSaulis devnisa da safrTxis Tavidan acilebisaTvis sasamarTlo pra-
qtikis farglebSi Camoyalibebulia urTierTSefardebis ZiriTadi principebi, 
romlebic aseve mniSvnelovania winaswari gamoZiebisaTvis. rac ufro mniSvne-
lovania safrTxis qveS myofi samarTlebrivi sikeTe da rac ufro masStabu-
ria Sesabamisi qmedebis safuZvelze mosalodneli an ganxorcielebuli Care-
va, miT ufro naklebia moTxovnebi im varaudis mimarT, romelic ukavSirdeba 
mosalodnel an ukve Cadenil danaSauls da miT ufro naklebad dasabuTe-
buli SeiZleba iyos is faqtebi, romlebic miuTiTebs samarTlebrivi sikeTis 
safrTxesa Tu darRvevaze (ix: BVerfGE 100, 313 [392]; ix. aseve: BVerfGE 110, 33 
[55, 60]). amasTan, yovelTvis unda iyos uzrunvelyofili is garemoeba, rom 
varaudebi da daskvnebi emyarebodes konkretulad gansazRvrul safuZvels. 
safrTxis qveS myofi samarTlebrivi sikeTis naklebi mniSvnelobis SemTxvevaSi 
izrdeba moTxovnebi prognozis sizustis mimarT, rac moicavs rogorc safr-
Txis moculobasa da xarisxs, aseve _ mis intensiurobas.

(2) mocemul SemTxvevaSi kanonmdebeli ver akmayofilebs dasacavi samarT-
lebrivi sikeTis rangTan da misTvis warmoqmnili safrTxis faqtobriv ele-
mentebTan dakavSirebul moTxovnebs.

g) telekomunikaciaze meTvalyureobis ganmsazRvreli uflebamosileba, 
sisxlissamarTlebrivi danaSaulis devnis xelSewyobis an misi Tavidan aci-
lebis mizniT, aseve ar iTvaliswinebs saTanado da adekvatur zomebs piradi 
cxovrebis organizebis ZiriTadi, birTvuli sferos dacvisaTvis.
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ver gamoiricxeba is, rom komunikaciis Sinaarsis aRricxvisas (sazogadoebri-
vi usafrTxoebisa da wesrigis Sesaxeb qvemo saqsoniis kanonis 331a-e muxlis me-2 
punqtis pirveli winadadeba) xdeba Sexeba iseT pirovnul monacemebTan, romle-
bic ganekuTvneba piradi cxovrebis organizebis absoluturad dacul sferos 
(aRniSnulTan dakavSirebiT ix: BVerfGE 109, 279 [311]). im sakiTxis garkveva, mie-
kuTvneba Tu ara komunikacia aRniSnul ZiriTad sferos, damokidebulia imaze, 
Tu ra formiTa da intensiurobiT exeba igi sxva adamianTa pirovnul sferos an 
sazogadoebis interesebs (ix: BVerfGE 80, 367 [374]; 109, 279 [314]). aRniSnul sfe-
ros ar ganekuTvneba iseTi komunikacia, romelic uSualo kavSirSia dasjad qme-
debasTan, magaliTad, rogoricaa samomavlod dagegmil an ukve ganxorcielebul 
danaSaulTan dakavSirebuli monacemebi (ix: BVerfGE 80, 367 [375]; 109, 279 [319]). 

germaniis ZiriTadi kanonis me-10 muxlis pirveli punqti uzrunvelyofs 
pirovnebis Tavisufal ganviTarebas sazogadoebisaTvis xelmiuwvdomeli, 
mis miRma arsebuli piradi komunikaciis gziT da amiT imavdroulad icavs 
adamianis Rirsebas (ix: BVerfGE 67, 157 [171]; 110, 33 [53]). Tumca, aRniSnuli 
dacva formulirebulia sxvagvarad, vidre _ germaniis ZiriTadi kanonis me-
13 muxliT gaTvaliswinebuli binis xelSeuxeblobis SemTxvevaSi. am ZiriTadi 
uflebis gansakuTrebuli siaxlovis gamo adamianis RirsebasTan, germaniis 
ZiriTadi kanonis me-13 muxli iTvaliswinebs sacxovrebeli farTis fargle-
bSi ganxorcielebuli qmedebis absolutur dacvas, rodesac saqme exeba ada-
mianis piradi cxovrebis organizebis absoluturad daculi sferos sazR-
vrebSi misi pirovnebis ganviTareba-gamJRavnebas (ix: BVerfGE 109, 279 [313]). 
amisaTvis yvela adamians esaWiroeba sivrce [e.w. sivrcobrivi substrati], 
sadac igi SeZlebs Á TavisTvis~ yofnasa da sakuTari masStabebis Sesabamisad 
Tavisi pirovnebis ganviTarebas anu saubaria sakuTari sacxovrebeli biniT, 
rogorc saWiroebis SemTxvevaSi - adamianis Rirsebis Á ukanaskneli TavSesa-
friT~, sargeblobis SesaZleblobaze (ix: BVerfGE 109, 279 [314]). 

piradi komunikaciis ganxorcielebisaTvis moqalaqeebi imdenad ar arian 
damokidebuli telekomunikaciaze, ramdenadac _ sacxovrebel binaze. aqedan 
gamomdinare, germaniis ZiriTadi kanonis me-10 muxlis pirveli punqti, me-13 
muxlisagan gansxvavebiT, ar axdens Carevis specifikuri winapirobebis nor-
mirebas, aramed mxolod arapirdapir miuTiTebs, samarTlebrivi saxelmwifos 
principebidan gamomdinare, zogad moTxovnebze. germaniis ZiriTadi kanonis 
pirveli muxlis pirveli punqtiT mudmivad garantirebuli adamianis Rirseba 
me-10 muxlis pirveli punqtis sferoSic moiTxovs adamianis piradi cxovrebis 
xelSeuxebeli sivrcis farglebSi misi pirovnebis ganviTarebis uflebis dac-
visaTvis Sesabamisi zomebis gatarebasa da gaTvaliswinebas. aqedan gamomdinare, 
Tu konkretul SemTxvevaSi mocemulia imis faqtobrivi safuZveli, rom tele-
komunikaciaze meTvalyureoba moicavs iseT sakiTxebsa da Sinaarss, romlebic 
ganekuTvneba zemoT aRniSnul absoluturad dacul sferos, maSin meTvalyu-
reoba gaumarTlebeli da dausabuTebelia da igi unda aRikveTos.

vinaidan telekomunikaciaze meTvalyureobis Sesaxeb gankargulebis gacemi-
sas an am meTvalyureobis dros zustad ar aris prognozirebadi, Tu ra Sina-
arsis iqneba Sesabamis formatSi gamarTuli saubrebi, ver gamoiricxeba riski, 
rom mosmenisas aRiricxeba piradi cxovrebis xelSeuxebel sferos mikuTvnebuli 
komunikacia. aRniSnuli riski konstituciur-samarTlebrivi kuTxiT misaRebia 
mxolod iseT SemTxvevebSi, rodesac safrTxe emuqreba gansakuTrebiT maRali 
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rangis samarTlebriv sikeTes da amasTan, rodesac mocemuli viTareba gansazR-
vrulia iseTi konkretuli faqtobrivi safuZvlebiTa da maCveneblebiT, romle-
bic miuTiTebs mosalodnel danaSaulTan uSualo kavSirze. aqve gaTvaliswine-
buli unda iyos zomebi, romlebic uzrunvelyofs, rom ar Caiwereba da ar gamoi-
yeneba saubris absoluturad dacul, pirad sferos mikuTvnebuli informacia 
da maT dauyovnebliv waSlian, Tu gamonaklisis saxiT moxdeba maTi aRricxva. 

winamdebare kanoni ar Seicavs aseT normebs.

E – 114, 339

Tu mravalmniSvnelovani azris gamoxatva arRvevs sxva adamianis pirovnul ufle-
bas, maSin gamoiricxeba momavalSi aseTi qmedebisagan Tavis Sekavebis moTxovnis 
ufleba, vinaidan mravalmniSvnelovani gamonaTqvami aseve uSvebs da iTvaliswine-
bs mis iseT ganmartebas, romelic ar iwvevs piris pirovnuli uflebis SezRudvasa 
Tu darRvevas.

pirveli palatis 2005 wlis 25 oqtombris ganCineba
- 1 BvR 1696/98 -

safuZvlebi:
sakonstitucio saCivari exeba qmedebisagan Tavis Sekavebis moTxovnebs, Seu-

racxmyofeli garemoebebis mtkicebis gamo.
(1) germaniis federaluri sakonstitucio sasamarTlo warsulSi gamoTqmuli 

mosazrebebis gamo gaTvaliswinebuli sisxlisa da samoqalaqo samarTlis san-
qciebis gadamowmebisas xelmZRvanelobs Semdegi principiT: azris gamoxatvis 
Tavisufleba irRveva maSin, rodesac sasamarTlo mravalmniSvnelovani gancxa-
debis SemTxvevaSi eyrdnoba am gancxadebis erT-erT ganmartebas ise, rom ar 
ganixilavs da gamoricxavs gamonaTqvamis Sinaarsisa da datvirTvis sxva iseT Se-
saZleblobebs, romlebic ar iwvevs da ar Seesabameba gaTvaliswinebul sanqcias 
(ix: BVerfGE 82, 43 [52]; 93, 266 [295]; 94, 1 [9]). im SemTxvevaSi, Tu Sesabamisi for-
mulirebebi an garemoebebi SesaZlebels xdis maT iseT ganmartebas, romelic ar 
iwvevs pirovnuli uflebis darRvevas, maSin sisxlis samarTlis sasamarTlos 
gamamtyunebeli ganaCeni an samoqalaqo sasamarTlos gadawyvetileba, romelic 
mopasuxes akisrebs zianis anazRaurebis, sapirispiro gancxadebis gavrcelebisa, 
Tu gamosworebis valdebulebas, ewinaaRmdegeba germaniis ZiriTadi kanonis me-5 
muxlis pirveli punqtis pirvel winadadebas (ix: BVerfGE 43, 130 [136]; 93, 266 
[296] — sisxlissamarTlebriv sanqciasTan dakavSirebiT; ix: BVerfGE 85, 1 [18]; 86, 
1 [11] — samoqalaqo-samarTlebriv sanqciasTan dakavSirebiT). 

gamonaTqvamis avtors ar unda hqondes imis SiSi, rom misi gancxadebis iseTi 
ganmartebis SemTxvevaSi, romelic scdeba mis mier miniWebul azrsa Tu dat-
virTvas, mas SeiZleba daekisros saxelmwifo sanqciebi, vinaidan am SemTxveva-
Si, garda azris Tavisufali gamoxatvis individualuri uflebis SezRudvisa, 
es aseve uaryofiT gavlenas axdens azris Tavisufali gamoxatvis ZiriTadi 
uflebis zogad da sayovelTao ganxorcielebaze. aseT SemTxvevebSi saxelmwi-
fo sanqcia, misi mkacri da imperatiuli xasiaTis gamo, Seexeboda Tavisufali 
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sityvis, Tavisufali informaciis, azris Tavisufali Camoyalibebisa da yove-
lives Sedegad _ azris Tavisufali gamoxatvis arssa da ZiriTad daniSnulebas 
(ix: BVerfGE 43, 130 [136]; 54, 129 [136]; 94, 1 [9]).

(2) individualuri ZiriTadi uflebis ganxorcielebisa da azris Camoyalibe-
bis procesisaTvis ar aris gaTvaliswinebuli zemoT aRniSnulis msgavsi dacvis 
kanonieri interesi sasamarTloebis mier samomavlo gancxadebebisagan Tavis Se-
kavebis valdebulebis dadgenis SemTxvevebSi. aq azris Tavisufali gamoxatvis 
uflebisa da pirovnebis dacvis samarTlebrivi interpretaciis urTierTSefar-
debis farglebSi gasaTvaliswinebelia is garemoeba, rom gancxadebis avtors 
unda hqondes SesaZlebloba, ufro garkveviT da erTmniSvnelovnad gamoxatos 
Tavisi azri da amiT gansazRvros, Tu ra datvirTva unda daedos safuZvlad misi 
gancxadebis safuZvelze pirovnuli uflebis darRvevis samarTlebriv ganxilva-
sa da Sefasebas. Tu gamonaTqvami Seicavs faqtebze miTiTebas, maSin gadamwyveti 
iqneba, SesaZlebelia Tu ara am faqtebis namdvilobis damtkiceba. Sefasebis Se-
mTxvevaSi ki arsebiTi mniSvneloba eniWeba, saqme exeba Seuracxyofas, formalur 
Seuracxyofasa Tu adamianis Rirsebis Selaxvas, ris gamoc unda moxdes aseTi 
qmedebisagan samomavlod Tavis Sekaveba, an Tu Tavis Sekavebis valdebuleba ar 
dgindeba, gadaswonis Tu ara es uflebebi pirovnul uflebas maTi urTierTSe-
fardebis farglebSi (ix: BVerfGE 90, 241 [248]; 93, 266 [293]).

Tu gamonaTqvamis avtori ar aris Tanaxma, rom Tavis gancxadebas mianiWos erTi 
konkretuli mniSvneloba anu daakonkretos Tavisi gamonaTqvamis Sinaarsi da azri, 
maSin ar arsebobs konstituciur-samarTlebrivi mosazreba, romlis mixedviTac, 
ar unda dadgindes qmedebisagan samomavlod Tavis Sekavebis valdebuleba mxolod 
im mizeziT, rom piris gamonaTqvami uSvebs da Seicavs ramdenime mniSvnelobas da 
maT Soris _ iseTsac, romelic ar iwvevs pirovnuli uflebis darRvevas. 

E – 113, 63

1. federaluri erTeulis [landis] konstituciuri usafrTxoebis samsaxuris 
moxsenebaSi presgamomcemlobis mxridan antikonstituciur qmedebebze in-
formaciis gavrceleba utoldeba presis TavisuflebaSi Carevas da, Sesaba-
misad, saWiroebs kanonier safuZvels germaniis ZiriTadi kanonis me-5 muxlis 
me-2 punqtis gagebiT. aseT kanonier safuZvels warmoadgens nordrain-vestfa-
lenis konstituciuri usafrTxoebis Sesaxeb kanonis me-15 muxlis me-2 punqti.

2. presgamomcemlobis mxridan antikonstituciuri moRvaweobis varaudis das-
abuTebasTan dakavSirebuli moTxovnebis Taobaze 

pirveli palatis 2005 wlis 24 maisis ganCineba
- 1 BvR 1072/01 -

. . .
safuZvlebi:

a — I
1. berlinSi mcxovrebi momCivani qalbatoni gamoscems yovelkvireul gazeTs 

Á axalgazrda Tavisufleba~. nordrain-vestfalenis Sinagan saqmeTa saministro, 
sazogadoebis informirebis mizniT, yovelwliurad gamoscems konstituciu-
ri usafrTxoebis samsaxuris moxsenebebs. aRniSnuli saqmianobis samarTlebrivi 
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safuZvelia nordrain-vestfalenis konstituciuri usafrTxoebis Sesaxeb 2002 
wlis 18 dekembris kanonis me-15 muxlis me-2 punqti, romelic Semdegi Sinaarsisaa:

Á konstituciuri usafrTxoebis organos SeuZlia informaciebisa da gan-
sakuTrebiT _ misi yovelwliuri moxsenebebis gamoqveyneba, me-3 muxlis pir-
veli punqtiT gaTvaliswinebuli moRvaweobis Sesaxeb sazogadoebis informi-
rebis mizniT; personaluri monacemebis gamoqveyneba SesaZlebelia mxolod 
im SemTxvevaSi, Tu maTi gaxmaureba aucilebelia informaciis arsis an orga-
nizaciis warmodgenisaTvis da Tu sayovelTao interesi aRemateba piris kano-
nier interess.~

nordrain-vestfalenis konstituciuri usafrTxoebis Sesaxeb kanonis me-3 
muxlis pirveli punqti:

„konstituciuri usafrTxoebis organos amocanaa im saqmeebisa da pire-
bis Sesaxeb informaciebis, cnobebisa da sabuTebis Segroveba _ daxarisxeba, 
romlebic dakavSirebulia:

(1) federaciis an federaluri erTeulis Tavisufali, demokratiuli wyo-
bilebisa da wesrigis winaaRmdeg mimarTul moRvaweobasTan, an iseT saqmiano-
basTan, romelic miznad isaxavs federaciis an federaluri erTeulis an maTi 
wevrebis konstituciuri organoebis mier maTi uflebamosilebis ganxorcie-
lebis ukanono SezRudvas,

(2) - (4) ...
germaniis ZiriTadi kanonis farglebSi, rodesac mocemulia faqtobrivi ga-

remoebebi amgvari moRvaweobis varaudisaTvis.“
2. 1994-1995 wlebisa da aseve momdevno wlebis moxsenebebSi dawvrilebiT aris 

ganxiluli gazeTi Á axalgazrda Tavisufleba~, kerZod, iq ganTavsebuli publika-
ciebi memarjvene-eqstremistuli tendenciebisa da moZraobebis Sesaxeb. federa-
luri landis SefasebiT, gazeTis statiebSi asaxuli Sexedulebebis safuZvelze 
warmoiSva varaudi gazeTis antikonstituciuri saqmianobis Sesaxeb. 1994 wels 
konstituciuri usafrTxoebis samsaxuris moxsenebaSi informacia daibeWda ru-
brikiT: „memarjvene eqstremizmi“, qvesaTauriT: Á memarjvene-eqstremistuli pu-
blikaciebi, gamomcemlobebi da media~, xolo 1995 wels — rubrikiT: Á memarjvene-
eqstremistuli organizaciebi, dajgufebebi da mimdinareobebi~.

II
momCivanma administraciul sasamarTloSi aRZra sarCeli federaluri lan-

dis — nordrain-vestfalenis winaaRmdeg.
 

b
sakonstitucio saCivari dasaSvebi da dasabuTebulia.

I
gasaCivrebuli gadawyvetilebebi arRvevs germaniis ZiriTadi kanonis me-5 

muxlis pirveli punqtis me-2 winadadebiT gaTvaliswinebul momCivnis presis 
Tavisuflebis ZiriTad uflebas. 

1. administraciulma sasamarTlom momCivnis sarCeli ar daakmayofila im 
mosazrebiTac, rom „axalgazrda TavisuflebasTan“26 dakavSirebuli pasaJebis 

26 momCivanis mier gamocemuli gazeTi.
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CarTva nordrain-vestfalenis landis konstituciuri usafrTxoebis samsaxu-
ris 1994-1995 wlebis moxsenebebSi ar exeba presis Tavisuflebis dacvis sfe-
ros. igive samarTlebrivi mosazreba iyo umaRlesi administraciuli sasamarT-
los mier saapelacio saCivris dauSveblad cnobis safuZveli. zemoT aRniS-
nuli mosazrebebi ver iTvaliswinebs presis Tavisuflebis dacvis meqanizmis 
masStabebs.

a) momCivani, yovelkvireuli gazeTis redaqtori da gamomcemeli, dacu-
lia germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis pirveli da me-2 
winadadebebiT. amas garda, igi, rogorc kerZo samarTlis iuridiuli piri, 
aseve daculia germaniis ZiriTadi kanonis me-19 muxlis me-3 punqtiT (azris 
gamoxatvisa da presis Tavisufleba) (ix: BVerfGE 85, 1 [12]). aRniSnulisagan 
gansxvavebiT, germaniis ZiriTadi kanonis me-5 muxlis pirveli punqtis pirve-
li winadadebiT gaTvaliswinebuli azris gamoxatvis Tavisufleba icavs azris 
gamoxatvis formasa da Sinaarss maSinac, rodesac igi vrceldeba presis saSua-
lebiT (ix: BVerfGE 97, 391 [400]).

mocemul SemTxvevaSi konstituciuri Semowmebis masStabi aris presis Tavi-
sufleba. saxelmwifo RonisZieba uSualod exeba presis produqcias da gavle-
nas axdens pressaqmianobis pirobebze. konstituciuri usafrTxoebis samsaxu-
ris moxsenebebSi miTiTebulia eWvze, romlis mixedviTac, momCivani TiTqos 
mowadinebulia, gazeTis meSveobiT aRmofxvras Tavisufali, demokratiuli 
saxelmwifo wyoba federaciasa da mis erTeulebSi. konstituciuri usafr-
Txoebis samsaxuris moxsenebebSi am eWvebis dasasabuTeblad moyvanilia ca-
lkeuli statiebi gazeT „axalgazrda Tavisuflebidan“, raTa Seqmnan saerTo 
suraTi, romlis safuZvelzec daadastureben gazeTisa da mis miRma mdgomi 
Zalebis antikonstituciur moRvaweobas: moxsenebebSi uaryofiTadaa Sefase-
buli organizacia, romlis sityvier gamoxatulebasa da forums warmoadgens 
gazeTi. 

am mimarTebiT konstituciuri usafrTxoebis samsaxuris moxsenebebSi ca-
lkeuli gamonaTqvamebi Sefasebulia antikonstituciurad, xolo maT avtorad 
miCneulia momCivani. aqedan gamomdinare, konstituciur-samarTlebrivi Semow-
mebis masStabi SesaZloa, iyos germaniis ZiriTadi kanonis me-5 muxlis pirveli 
punqtis pirveli winadadebiT daculi azris gamoxatvis Tavisufleba. magram 
mocemul SemTxvevaSi momCivani upirispirdeba mxolod moxsenebebSi asaxul 
mosazrebebs misi, rogorc gazeTis gamomcemlis, antikonstituciuri moR-
vaweobis Taobaze. aqedan gamomdinare, azris gamoxatvis uflebas winamdebare 
warmoebisaTvis ar aqvs damoukidebeli datvirTva gasaCivrebuli gadawyveti-
lebebis konstituciuri Semowmebisa da Sefasebis kuTxiT.

b) arc saxelmwifos nebismieri qmedeba informaciis mopoveba-gavrcelebas-
Tan dakavSirebiT da arc saxelmwifos yvelanairi monawileoba sazogadoebrivi 
azris CamoyalibebaSi ar unda Sefasdes ZiriTad uflebebSi Carevad (ix: BVer-
fGE 105, 252 [265] - germaniis ZiriTadi kanonis me-12 muxlis pirvel punqtTan 
dakavSirebiT; 105, 279 [294, 299] — germaniis ZiriTadi kanonis me-4 muxlis pir-
vel punqtTan dakavSirebiT). aq gadamwyvetia, moxda Tu ara Sexeba ZiriTadi 
uflebiT dacul sferosTan da aris Tu ara es SezRudva Careva an Carevis 
tolfasi RonisZieba. aRniSnuli mocemulad miiCneva konstituciuri usafr-
Txoebis samsaxuris moxsenebebSi momCivnis dasaxelebiT.

aa) presis Tavisuflebis ZiriTadi uflebiT daculi sfero ganisazRvre-
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ba ZiriTadi uflebis garantiis miznebidan gamomdinare. presis Tavisufleba 
konstituciurad gansakuTrebiT daculia im mimarTebiT, rom damoukidebeli 
da sajaro xelisuflebis marTvisagan Tavisufali presa da pressaqmianoba aris 
Tavisufali, damoukidebeli saxelmwifos arsebiTi elementi da demokratiuli 
wyobis erT-erTi aucilebeli da umniSvnelovanesi principi (ix: BVerfGE 20, 162 
[174]). aqedan gamomdinare, presis amocanaa, uzrunvelyos farTo informaciebis 
gavrceleba, arsebul azrTa sxvadasxvaobisa da mravalferovnebis gadmocema 
da amas garda, TviTonac Camoayalibos da gamoTqvas azri (ix: BVerfGE 52, 283 
[296]). yovelive es winapirobad iTvaliswinebs presis damoukideblobas saxel-
mwifosagan. aqedan gamomdinare, presis Tavisufleba ZiriTadi uflebis subie-
qtebs icavs presis saSualebiT gavrcelebul informaciebze saxelmwifos mier 
zegavlenis moxdenisagan, gansakuTrebiT ki — dadebiTi da uaryofiTi sanqcie-
bisagan, romlebic ukavSirdeba presis produqciis Sinaarssa da formulirebas 
(ix: BVerfGE 80, 124 [133] — subvenciebTan dakavSirebiT).

Sinaarsobrivi Carevisagan dacva ar moicavs mxolod Carevas tradiciu-
li gagebiT (Carevis tradiciul cnebasTan dakavSirebiT ix: BVerfGE 105, 279 
[300]), igi SesaZlebelia, gavrceldes presis mimarT ganxorcielebul arapir-
dapir RonisZiebebzec (ix: BVerfGE 85, 1 [12] ix: BVerfGE 52, 283 [296]), ro-
desac es RonisZiebebi, maTi miznebidan da Sedegebidan gamomdinare, Carevis 
tolfasia (ix: BVerfGE 105, 252 [273]). germaniis ZiriTadi kanonis me-5 muxlis 
pirveli punqtis me-2 winadadeba presis Tavisuflebis ZiriTadi uflebis su-
bieqtebisaTvis iTvaliswinebs aseve iseTi zemoqmedebebisagan dacvis ufle-
bas, romlebsac arapirdapir axorcielebs saxelmwifo mesame pirebis Carevis 
saSualebiT, magaliTad, rodesac am mesame pirebis qmedebebi iseT gavlenas 
axdens presis organos publicistur SesaZleblobebsa, Tu mis finansur md-
gomareobaze, romelic Carevis tolfasia. is, rom, sainformacio saqmianobis 
faqtobrivi uaryofiTi Sedegebis garda, saxelmwifos mier gatarebuli Ro-
nisZieba dakavSirebuli unda iyos aseve samarTlebriv SedegebTan, rogorc 
es federaluri sakonstitucio sasamarTlos meore palatam daadgina 1975 
wels germaniis ZiriTadi kanonis 21-e muxlis mimarT (ix: BVerfGE 40, 287 
[293]), aRniSnulisagan gansxvavebiT, ar warmoadgens imis winapirobas, rom ko-
munikaciis Tavisufleba SeiZleba iyos SezRuduli.

bb) gazeT „axalgazrda Tavisuflebis“ moxsenieba konstituciuri usafr-
Txoebis samsaxuris moxsenebebSi da masTan dakavSirebuli kritikuli ganxil-
va da mosazrebebi emsaxureba nordrain-vestfalenis konstituciuri usafr-
Txoebis Sesaxeb kanonis me-3 muxlis pirvel da me-15 muxlis me-2 punqteb-
Si formulirebul miznebs, romlebic iTvaliswinebs konstituciis dacvas 
federaciasa da mis erTeulebSi antikonstituciuri mimarTebebisa da moR-
vaweobis Sesaxeb sazogadoebis informirebis meSveobiT. am miznebis ganxor-
cielebis farglebSi konstituciuri usafrTxoebis samsaxuris moxsenebiT 
gamowveuli Sedegebi Carevis tolfasia.

konstituciuri usafrTxoebis samsaxuri ar aris saxelmwifos sainforma-
cio-sazogadoebrivi saqmianobis erT-erTi rigiTi organo. misi mizania gansa-
kuTrebuli safrTxis Tavidan acileba (nordrain-vestfalenis konstituciu-
ri usafrTxoebis Sesaxeb kanonis pirveli muxli) da warmoadgens Sesabamis 
sakiTxebze specializebul da gansakuTrebuli uflebamosilebiT (nordrain-
vestfalenis konstituciuri usafrTxoebis Sesaxeb kanonis me-5 da momde-
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vno muxlebi), maT Soris sainformacio samsaxuriT aRWurvil uwyebas. aqedan 
gamomdinare, konstituciuri usafrTxoebis samsaxuris moxsenebaSi moxvedra 
ar niSnavs mxolod sazogado mimoxilvaSi saxelmwifos monawileobas an saTa-
nado sainformacio bazris Seqmnas, romlis safuZvelzec moqalaqes, rogorc 
sainformacio bazris erT-erT subieqts, Camouyalibdeba sakuTari mosazreba 
(ix: BVerfGE 105, 252 [267]). Tavisi gansakuTrebuli daniSnulebidan gamomdi-
nare, moxsenebaSi momCivanze miTiTeba warmoadgens komunikaciis farTo mase-
bTan dakavSirebul, arapirdapir uaryofiT sanqcias mis winaaRmdeg.

konstituciuri usafrTxoebis organo Tavis moxsenebebSi gazeTis ca-
lkeul recenziebs afasebs antikonstituciurad da miuTiTebs momCivnis 
antikonstituciur saqmianobaze. moxsenebebSi gamoxatuli mosazreba, admi-
nistraciuli sasamarTlos azriT, warmoadgens aseve sazogadoebis erTgvar 
gafrTxilebas momCivnisa da misi gazeTis mimarT. marTalia, konstituciuri 
usafrTxoebis samsaxuris moxsenebebSi moxsenieba gazeT „axalgazrda Tavi-
suflebis“ gamomcemlobasa da redaqcias xels ar uSlis gazeTis gamocema-
gavrcelebaSi da arc _ gakritikebuli statiebis gamoqveynebaSi, magram misi 
saqmianobis efeqturobasa da Sedegianobaze SesaZloa, yovelive amas uaryo-
fiTad emoqmeda. zemoT aRniSnuli miTiTebebis gamo, SesaZloa, gazeTis po-
tenciurma mkiTxvelebma igi aRar SeiZinon da aRar waikiTxon. aseve warmosad-
genia, rom gazeTSi sakuTari gancxadebebis ganmTavseblebma, Jurnalistebma 
an mkiTxvelTa werilebis avtorebma uari Tqvan am gazeTTan TanamSromloba-
ze anu boikoti gamoucxadon mas.

konstituciuri usafrTxoebis samsaxuris moxsenebebis amgvari arapirda-
piri gavlena komunikaciis ZiriTad uflebaSi Carevis tolfasia. 

2. administraciuli organosa da sasamarTloebis varaudi, romelic Camo-
yalibda da gaJRerda germaniis ZiriTadi kanonis me-2 muxlis pirveli pun-
qtis Semowmebis farglebSi da romlis mixedviTac, amgvari SezRudva gamarT-
lebuli da dasabuTebulia, ar aris yvela mimarTebiT konstituciuri. 

a) zogadad, saxelmwifos ar ekrZaleba jgufebisa da misi monawileebis 
Sefaseba (ix: BVerfGE 105, 252 [267] - germaniis ZiriTadi kanonis me-4 muxlis 
pirvel punqtTan dakavSirebiT). konstituciuri principebi da Rirebulebebi 
saxelmwifo organoebma da misma warmomadgenlebma SesaZloa, aseve daicvan 
sazogadoebis informirebisa da sajaro ganxilvebsa da msjelobebSi monawi-
leobis gziT. magram im SemTxvevaSi, Tu saxelmwifos sainformacio saqmianoba 
iwvevs iseT SezRudvebs, romlebic utoldeba ZiriTad uflebebSi Carevas (ix: 
BVerfGE 105, 252 [273]), maSin amisaTvis aucilebelia samarTlebrivi safuZve-
li [saTanado dasabuTeba] (ix: BVerfGE 105, 279 [299] - germaniis ZiriTadi ka-
nonis me-4 muxlTan dakavSirebiT).

aa) presis Tavisufleba ar aris uzrunvelyofili SeuzRudavad. germaniis 
ZiriTadi kanonis me-5 muxlis me-2 punqtis Tanaxmad, aseTi SezRudvebi gaTva-
liswinebulia saerTo kanonebiT. saerToa kanoni, romelic ar aris mimarTu-
li romelime ZiriTadi uflebisa Tu garkveuli azris gamoxatvis winaaRmdeg 
da romelic emsaxureba Sesabamisi samarTlebrivi sikeTis dacvas, yovelgvari 
konkretuli azris gaTvaliswinebis gareSe (ix: BVerfGE 7, 198 [209]; 97, 125 
[146] da mudmivi sasamarTlo praqtika).

swored aseTi kanonia nordrain-vestfalenis konstituciuri usafr-
Txoebis Sesaxeb kanonis me-15 muxlis me-2 punqti. aRniSnuli normiT gaTva-
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liswinebuli uflebamosileba, konstituciuri usafrTxoebis samsaxuris 
moxsenebebis gziT antikonstituciuri tendenciebisa da moRvaweobis Sesaxeb 
sazogadoebis informirebasTan dakavSirebiT, emsaxureba federaciasa da fe-
deralur erTeulebSi Tavisufali, demokratiuli wesrigis dacvas, razec 
metyvelebs TviTon muxlSi arsebuli miTiTeba imave kanonis me-3 muxlze. 
uflebamosileba ar aris mimarTuli arc romelime garkveuli azris, arc _ 
Tavisufali azris Camoyalibebis procesis an, zogadad, Tavisufali infor-
maciis winaaRmdeg; misi mizania samarTlebrivi sistemis farglebSi, kerZod, 
konstituciiT danergili samarTlebrivi sikeTis dacva, romlis ganxorcie-
lebac ar aris damokidebuli imaze, emuqreba Tu ara am sikeTes safrTxe 
konkretuli azris gamoxatviT an raime sxva formiT...

(1) konstituciuri usafrTxoebis samsaxuris moxsenebebSi gamoqveyne-
ba, zogadad, warmoadgens sazogadoebis informirebisa da amiT antikons-
tituciuri tendenciebis mogeriebis saTanado da adekvatur RonisZiebas. 
nordrain-vestfalenis konstituciuri usafrTxoebis Sesaxeb kanonis me-15 
muxlis me-2 punqtiT gaTvaliswinebuli uflebamosilebis ganxorcielebisas 
savaldebuloa Sinagani rwmenis samarTlebrivi zRvris, gansakuTrebiT ki 
_ Tanazomierebis principis dacva (ix: nordrain-vestfalenis administra-
ciul samarTalwarmoebaTa Sesaxeb kanonis me-40 muxli). marTalia, auci-
leblobis arsebobis valdebulebas nordrain-vestfalenis konstituciu-
ri usafrTxoebis Sesaxeb kanonis me-15 muxlis me-2 punqti sityva-sityviT 
iTvaliswinebs mxolod personaluri monacemebis gamoqveynebis SemTxveva-
Si, magram aRniSnuli winapiroba, rogorc Tanazomierebis konstituciuri 
principis erT-erTi Semadgeneli elementi, aseve yovelTvis mocemuli unda 
iyos ZiriTadi uflebis nebismieri SezRudvisa Tu SezRudvis tolfasi zo-
mebis gatarebis SemTxvevebSi. maSasadame, aucilebloba moiazreba normis 
dauwerel faqtobriv elementad.

(2) samarTlebrivi saxelmwifos principebidan gamomdinare moTxovnebi Se-
mzRudveli RonisZiebis TanazomierebasTan dakavSirebiT, calkeul SemTxve-
vaSi ganisazRvreba dasacavi samarTlebrivi sikeTis rangisa da misi SezRu-
dvis safrTxis intensiurobis mixedviT. amas garda, aseve ganmsazRvreli da 
arsebiTia piris Tavisuflebis SezRudvis forma da simZime.

konstituciuri usafrTxoebis organom da sasamarTloebma nordrain-
vestfalenis konstituciuri usafrTxoebis Sesaxeb kanonis me-15 muxlis 
me-2 punqti (imave kanonis me-3 muxlis pirveli punqtis Á a~ qvepunqtis mi-
marT) ganmartes imgvarad, rom faqtobrivi argumentebis arseboba, romel-
Ta safuZvelzec iqmneba varaudi antikonstituciuri tendenciebis arse-
bobis Taobaze, sakmarisia Sesabamisi informaciis konstituciuri usafr-
Txoebis samsaxuris moxsenebebSi ganTavsebisaTvis. aRniSnul ganmartebas 
isini asabuTeben nordrain-vestfalenis konstituciuri usafrTxoebis 
Sesaxeb kanonis me-3 muxlis pirveli punqtis meSveobiT, romelic kons-
tituciuri usafrTxoebis samsaxuris funqcias zogadad zRudavs Semdegi 
formulirebiT: „im SemTxvevaSi, Tu mocemulia faqtobrivi argumentebi, 
rac qmnis amgvari moRvaweobis varauds“. miuxedavad normis aseT gageba-
ganmartebasTan dakavSirebiT literaturaSi gamoTqmuli kritikisa (ix: 
Murswiek, NVwZ 2004, gv. 769 [775]), federalurma sakonstitucio sasamarT-
lom gasaCivrebuli RonisZiebebis konstituciur-samarTlebrivi Sefasebi-
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sas unda ixelmZRvanelos saerTo sasamarTloebis ganmartebiT, vinaidan es 
ar ewinaaRmdegeba konstitucias.

(a) Tumca, faqtobrivi argumentebi unda iyos sakmarisad Zlieri. Tu maTi 
mixedviT SesaZlebelia arsebobdes eWvi, maSin isini am ganmartebis fargleb-
Sic ver iqneba miCneuli ZiriTadi uflebis SezRudvis safuZvlad. Tu aseTi 
tendenciebis arseboba jer dadgenili ar aris, magram faqtobrivi gare-
moebebi asabuTebs Sesabamis eWvebs, maSin am eWvebis simZafre da intensiu-
roba imdenad Zlieri unda iyos, rom gaamarTlos da daasabuTos konstitu-
ciuri usafrTxoebis samsaxuris moxsenebaSi Sesabamisi informaciis gamo-
qveyneba da amiT konkretuli pirisaTvis warmoqmnili uaryofiTi Sedegebi.

(b) Tu sanqcia dakavSirebulia azris gamoxatvasTan an pressaqmianobasTan, 
damatebiT unda iqnes gaTvaliswinebuli, rom azris gamoxatva da presis Ta-
visufleba, Tavis mxriv, demokratiis arsebiTi principebia, romlebic aseve 
uSvebs da iTvaliswinebs konstituciuri principebisa da Rirebulebebis kri-
tikul ganxilvas. komunikaciis ZiriTad uflebaTa dacviTma meqanizmma Sesa-
Zloa, gavlena iqonios rogorc zemoT aRniSnuli tendenciebis an Sesabamisi 
varaudis dadgenasTan dakavSirebul moTxovnebsa da winapirobebze, aseve _ 
gatarebuli RonisZiebis samarTlebriv Sefasebaze, gansakuTrebiT ki _ misi 
adekvaturobis kuTxiT.

(g) im SemTxvevaSi, rodesac arsebobs faqtebze dafuZnebuli varaudi 
garkveuli jgufis antikonstituciur tendenciebTan dakavSirebiT, Tanazo-
mierebis principi aris masStabi im gadawyvetilebis misaRebad, Tu ra formiT 
SeiZleba gaSuqdes aRniSnuli viTareba. 

vinaidan gatarebuli zoma unda iyos samarTlebrivi sikeTis dacvisaT-
vis aucilebeli, saWiroa, rom eWvisa Tu varaudis safuZvelze moxsenebebSi 
Sesabamisi informaciis ganTavsebisas ar Seiqmnas iseTi STabeWdileba, rom, 
TiTqos, ukve dadgenilia Sesabamisi jgufis mxridan antikonstituciuri 
qmedebebis Cadenis faqti. maSasadame, moxsenebis saTauridan da sarCevidan 
gamomdinare, erTmaneTisagan mkafiod unda gaimijnos iseTi organizaciebi, 
romelTa mimarTac arsebobs mxolod varaudi da is organizaciebi da dajgu-
febebi, romelTa SemTxvevaSic ukve dadgenilia antikonstituciuri aqtivo-
bis arseboba.

amas garda, aucileblobis principi aseve moiTxovs, rom eWvisa Tu varau-
dis Sesaxeb Sesabamisi informaciis regularuli gamoqveynebisas ganxorciel-
des damatebiTi RonisZiebebi, raTa gairkves, marTlac dasturdeba Tu ara es 
varaudi....

b) zemoT aRniSnul konstituciur-samarTlebriv moTxovnebs yovelmxriv 
ar iTvaliswinebs da ar Seesabameba administraciuli da umaRlesi adminis-
traciuli sasamarTloebis gadawyvetilebebi.

E – 113, 273

1. germaniis ZiriTadi kanonis me-16 muxli ZiriTadi uflebis saxiT eqspa-
triaciisa da deportaciis [gaZevebis] akrZalviT uzrunvelyofs gansaku-
Trebul urTierTobas moqalaqeebsa da im Tavisufal samarTlebriv sis-
temas Soris, romelTa monawileebic TviTon arian. moqalaqesa da Tavisu-
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fal, demokratiul weswyobilebas Soris arsebuli mWidro urTierToba 
ki gulisxmobs imas, rom moqalaqe ar unda gamoiricxos amgvari urTier-
Tobidan.

2. evrogaerTianebis e.w. Á mesame svetis“27 mixedviT mimdinare TanamSromloba 
SezRuduli urTierTaRiarebis farglebSi, aseve subsidiaruli princi-
pidan gamomdinare (germaniis ZiriTadi kanonis 23-e muxlis pirveli pun-
qti), aris frTxili da umtkivneulo gza, romelic miznad isaxavs erovnu-
li TviTSegnebisa da saxelmwifoebriobis SenarCunebas erTian evropul 
samarTlebriv sferoSi.

3. kanonmdebeli valdebuli iyo, evropis farglebSi gacemuli dapatimrebis 
brZanebis Sesaxeb CarCo-dadgenilebisaTvis implementirebadi kanonis ga-
mocemisas, ise gadmoetana aRniSnuli CarCo-dadgenilebis mizani, rom de-
portaciis akrZalvis ufleba Tanazomierebis principis dacviT SeezRu-
da. kanonmdebelma moqalaqeTa ZiriTadi uflebis xelyofisagan dacvis 
garantiis gaTvaliswinebasTan erTad unda izrunos imazec, rom germaniis 
ZiriTadi kanonis me-16 muxlis me-2 punqtiT daculi sikeTis SezRudva 
Sesruldes didi sifrTxiliT. amasTan, man yuradReba unda gaamaxvilos 
im garemoebazec, rom deportaciis akrZalvasTan dakavSirebulia depor-
taciis kandidati germaneli moqalaqis samarTlebrivi stabilurobisa da 
ndobis dacvis uzrunvelyofa.

4. piris ndoba sakuTari samarTlebrivi sistemis mimarT germaniis ZiriTadi 
kanonis me-16 muxlis me-2 punqtiTa da samarTlebrivi saxelmwifos prin-
cipebiT gansakuTrebiT maSin aris daculi, rodesac deportaciis moTxo-
vnas uSualod qveynis Sida movlenebTan dakavSirebuli moqmedeba udevs 
safuZvlad. 

meore palatis 2005 wlis 18 ivlisis gadawyvetileba
- 2 BvR 2236/04 -

sarezolucio nawili:

evropis farglebSi gacemuli dapatimrebis brZanebisa da dakavebulTa 
evrogaerTianebis wevr _ saxelmwifoebs Soris gadacemis Sesaxeb 2004 wlis 
21 ivlisis (federaluri sakanonmdeblo macne I, gv. 1748) CarCo-dadgenile-
bis implementirebadi kanoni ewinaaRmdegeba germaniis ZiriTadi kanonis me- 2 
muxlis pirvel punqts, me-20 muxlis me-3 punqts, me-16 muxlis me-2 punqts, 
me-19 muxlis me-4 punqts da cxaddeba baTilad. 

27 evrogaerTianebis wevri saxelmwifoebis TanamSromloba gadmocemulia aseve Á sami svetis~ 
saxiT. TiToeuli maTgani iTvaliswinebs TanamSromlobas sxvadasxva sferoSi da sxvadasxva 
intensiurobiT, Sesabamisi saxelmwifoTaSorisi urTierTSeTanxmebidan gamomdinare.
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germaniis federaciuli respublikis  
ZiriTadi kanoni28

miRebulia 1949 wlis 23 maiss29

(cvlilebebi Setanil iqna 1951, 1952, 1953, 1954, 1955, 1956, 1957, 
1959, 1961, 1965, 1967, 1968, 1969, 1970, 1971, 1972, 1975, 1976, 
1979, 1983, 1990, 1992, 1993, 1994, 1995, 1997, 1998, 2000, 2001, 

2002, 2006, 2008, 2009, 2010 wlebSi)

saparlamento sabWom 1949 wlis 23 maiss, bonSi, sajaro sxdomaze daadgina, 
rom saparlamento sabWos mier 1949 wlis 8 maiss miRebuli germaniiis fede-
raciuli respublikis ZiriTadi kanoni miRebul iqna 1949 wlis 16 maisidan 22 
maisamde, Tanamonawile germanuli miwebis saxalxo warmomadgenlobebis or 
mesamedze metis umravlesobiT. 

aRniSnulis safuZvelze saparlamento sabWom, romelsac warmoadgenda 
prezidenti, Seadgina da gamoaqveyna es ZiriTadi kanoni. 

145-e muxlis me-3 abzacis Sesabamisad, ZiriTadi kanoni qveyndeba federa-
lur kanonTa JurnalSi.

preambula

RmerTisa da adamianebis winaSe sakuTari pasuxismgeblobis SegnebiT, STa-
gonebuli surviliT, rogorc gaerTianebuli evropis Tanasworuflebianma 
wevrma, emsaxuros mSvidobis saqmes mTel msoflioSi, germaneli xalxi, sa-
kuTari konstituciuri sadamfuZneblo xelisuflebis safuZvelze, iRebs am 
ZiriTad kanons. 

germanelebma baden-viurtenbergis, bavariis, berlinis, bremenis, ham-
burgis, hesenis, meklenburg-forpomernis, qvemo saqsoniis, CrdiloeT-
rain-vestfaliis, rainlad-pfalcis, saarlandis, saqsoniis, saqsonia-an-
haltis, Slezvig-holStainis da tiuringiis miwebSi, Tavisufali TviT-
gamorkvevis gziT miaRwies germaniis erTianobas da Tavisuflebas. aR-
niSnulis Sesabamisad, es ZiriTadi kanoni moqmedebs mTeli germaneli 
xalxisTvis.

28 germaniis federaciuli respublikis konstituciis warmodgenili teqsti gamoqveynebulia 
2004-2008 wlebSi gamocemuli 5 tomeulis _ Á sazRvargareTis qveynebis konstituciebi~-s 
III nawilSi (2006, Tbilisi) romlis pasuxismgebeli redaqtori da SemdgenelTa jgufis 
xelmZRvanelia samarTlis doqtori vasil gonaSvili. konstituciis teqsti Targmna a. 
velTaurma. 2006-2010 wlis cvlilebebi Targmna m. manjgalaZem.

29 Targmanisas gamoyenebulia germaniis bundestagis oficialur veb-gverdze gamoqveynebuli 
germani is federaciuli respublikis ZiriTadi kanonis germanulenovani oficialuri 
teqsti da federaluri mTavrobis oficialur veb-gverdze: gamoqveynebuli misi germa-
nulenovani da inglisurenovani teqstebi.
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I. ZiriTadi uflebebi

muxli 1. 
(1) adamianis Rirseba xelSeuxebelia. misi pativiscema da dacva saxelmwifo 

xelisuflebis movaleobaa. 
(2) aRniSnulis Sesabamisad germaneli xalxi adamianis xelSeuxebel da 

ganusxvisebel uflebebs aRiarebs, rogorc msoflioSi yoveli sazogadoebis, 
mSvidobisa da samarTlianobis safuZvels. 

(3) qvemoTmoyvanili ZiriTadi uflebebi, rogorc uSualod moqmedi samar-
Tali, savaldebuloa sakanonmdeblo, aRmasrulebeli xelisuflebisaTvis da 
marTlmsajulebisaTvis. 

muxli 2. 
(1) yovel adamians aqvs sakuTari pirovnebis Tavisufali ganviTarebis 

ufleba, ramdenadac aRniSnuli ar xelyofs sxvaTa uflebebs da ar arRvevs 
konstituciur wyobilebas an zneobriv normebs. 

(2) yovel adamians gaaCnia sicocxlisa da piradi xelSeuxeblobis ufleba. 
pirovnebis Tavisufleba xelSeuxebelia. aRniSnul uflebebSi Careva SeiZle-
ba mxolod kanonis safuZvelze. 

muxli 3. 
(1) yvela adamiani Tanasworia kanonis winaSe.
(2) mamakacebi da qalebi Tanasworuflebiani arian. saxelmwifo xels uwy-

obs mamakacebisa da qalebis Tanasworuflebianobis realur ganxorcielebas 
da iRebs zomebs arsebuli naklovanebebis aRmosafxvrelad. 

(3) aravis SeiZleba miadges ziani an mieniWos upiratesoba misi sqesis, war-
momavlobis, rasis, enis, dabadebis adgilis an warmoSobis, rwmenis, religiu-
ri an politikuri Sexedulebebis gamo. aravis SeiZleba miadges ziani misi 
SezRuduli SesaZleblobis gamo. 

muxli 4. 
(1) rwmenis, sindisis, religiuri da msoflmxedvelobrivi Sexedulebebis 

Tavisufleba xelSeuxebelia. 
(2) religiuri wes-Cveulebebis aRsrulebis Tavisufleba garantirebulia. 
(3) aravin SeiZleba iZulebul iqnes, sakuTari sindisis sawinaaRmdegod, 

iaraRiT xelSi imsaxuros samxedro samsaxurSi. detalebs awesrigebs federa-
luri kanoni. 

muxli 5. 
(1) yovel adamians aqvs ufleba, Tavisuflad gamoxatos da gaavrcelos 

sakuTari azri zepirad, werilobiT da gamosaxulebis saSualebiT da dau-
brkoleblad SeiZinos codna sayovelTaod xelmisawvdomi wyaroebidan. presis 
Tavisufleba da radiosa da kinos saSualebiT informaciis miRebis Tavisu-
fleba garantirebulia. cenzura ar arsebobs.

(2) aRniSnuli uflebebis sazRvrebi dadgenilia zogadi kanonebis norme-
biT, axalgazrdobis dacvis Sesaxeb sakanonmdeblo debulebebiT da pirovnu-
li Rirsebis uflebiT. 
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(3) xelovneba da mecniereba, kvleva da swavleba Tavisufalia. swavlebis 
Tavisufleba ar aTavisuflebs konstituciisadmi erTgulebisagan. 

muxli 6. 
(1) qorwineba da ojaxi imyofeba saxelmwifos gansakuTrebuli dacvis qveS. 
(2) bavSvebze zrunva da maTi aRzrda warmoadgens mSobelTa bunebriv 

uflebas da maT upirates valdebulebas. aRniSnuli valdebulebebis ganxor-
cielebas meTvalyureobs saxelmwifo.

(3) bavSvebi, maT aRzrdaze uflebamosili pirebis nebis sawinaaRmde-
god, sakuTar ojaxs SeiZleba daaSoron mxolod kanonis safuZvelze, Tu 
maT aRzrdaze uflebamosili pirebi ar asruleben sakuTar valdebulebe-
bs, an Tu bavSvebi sxva mizezebis gamo SeiZleba darCnen zedamxedvelobis 
gareSe. 

(4) yovel dedas aqvs ufleba, sazogadoebisagan moiTxovos dacva da mzrun-
veloba. 

(5) qorwinebis gareSe dabadebuli bavSvebi, kanonmdeblobiT dadgenili 
wesiT, uzrunvelyofili arian maTi fizikuri da gonebrivi ganviTarebis da 
sazogadoebaSi maTi mdgomareobis iseTive pirobebiT, rogorc qorwinebaSi 
dabadebuli bavSvebi. 

muxli 7. 
(1) mTeli saskolo saqme imyofeba saxelmwifos zedamxedvelobis qveS. 
(2) bavSvebis aRzrdaze uflebamosil pirebs ufleba aqvT gadawyviton ba-

vSvebis religiur swavlebebSi monawileobis sakiTxi. 
(3) religiuri swavleba saxelmwifo skolebSi, garda arakonfesiuri sko-

lebisa, warmoadgens savaldebulo sagans. saxelmwifos zedamxedvelobis 
uflebis darRvevis gareSe, religiuri swavleba mimdinareobs religiuri 
gaerTianebebis principebis Sesabamisad. arcerT maswavlebels ar SeiZleba 
daekisros valdebuleba, sakuTari nebis sawinaaRmdegod Caataros religiuri 
swavleba. 

(4) kerZo skolebis gaxsnis ufleba garantirebulia. kerZo skolebi, ro-
gorc saxelmwifo skolebis Semcvleli dawesebulebebi, saWiroeben saxel-
mwifos nebarTvas da eqvemdebarebian federaluri miwebis kanonmdeblobas. 
nebarTva unda gaices, Tu kerZo skolebi TavianTi saswavlo miznebiTa da 
organizaciiT, aseve, maTi maswavleblebis kvalifikaciiT ar Camouvarde-
bian saxelmwifo skolebs da xels ar uwyoben moswavleebis diferencirebas 
mSoblebis qonebrivi mdgomareobis mixedviT. nebarTva ar unda gaices, Tu 
maswavleblebis ekonomikuri da samarTlebrivi mdgomareoba saTanado doneze 
ar aris uzrunvelyofili.

(5) kerZo saxalxo skola dasaSvebia mxolod im SemTxvevaSi, Tu saswavlo 
mmarTveloba aRiarebs gansakuTrebul pedagogiur interess an Tu bavSvebis 
aRzrdaze uflebamosili pirebis moTxovniT igi daarsdeba, rogorc sazoga-
doebrivi, konfesiuri an msoflmxedvelobrivi skola da Tu amasTan, aseTi 
saxis sajaro saxalxo skola TemSi ar arsebobs.

(6) mosamzadebeli skolebi akrZalulia. 
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muxli 8. 
(1) yvela germanels aqvs ufleba winaswari Setyobinebis an nebarTvis gare-

Se Seikribos mSvidobianad da uiaraRod. 
(2) Ria cis qveS SekrebisaTvis aRniSnuli ufleba SeiZleba SeizRudos ka-

noniT an kanonis safuZvelze. 

muxli 9. 
(1) yvela germanels aqvs ufleba Seqmnas kavSirebi da sazogadoebebi.
(2) akrZalulia gaerTianebebi, romelTa miznebi an saqmianoba ewinaaR-

mdegeba sisxlis samarTlis kanonmdeblobas an mimarTulia konstituciu-
ri wyobilebis an xalxTa Soris urTierTgagebis ideis winaaRmdeg. 

(3) yoveli adamianisaTvis da yvela profesiis warmomadgenlisaTvis ga-
rantirebulia ufleba, Sromis da ekonomikuri pirobebis dacvisa da xel-
Sewyobis mizniT Seqmnas gaerTianebebi. SeTanxmebebi, romlebic zRudaven 
aRniSnul uflebas an arTuleben mis ganxorcielebas, baTilia, xolo aR-
niSnulis gansaxorcieleblad mimarTuli zomebi — kanonsawinaaRmdego. me-
12a muxlis, 35-e muxlis me-2 da me-3 abzacebis, 87a muxlis me-4 abzacisa 
da 91-e muxlis Sesabamisad miRebuli zomebi ar SeiZleba iyos mimarTuli 
im SromiTi aqciebis winaaRmdeg, romlebic pirvel winadadebaSi aRniSnuli 
gaerTianebebis mier tardeba Sromis da ekonomikuri pirobebis dacvis an 
xelSewyobis mizniT. 

muxli 10. 
(1) mimoweris saidumloeba, aseve, safosto da satelekomunikacio kavSiris 

saidumloeba xelSeuxebelia. 
(2) SezRudvebi SeiZleba dadgindes mxolod kanonis safuZvelze. Tu 

aRniSnuli SezRudvebi emsaxureba Tavisufali demokratiuli wyobilebis 
safuZvlebis dacvas an federaciis an romelime federaluri miwis arsebo-
bis dacvas an uzrunvelyofas. aseT SemTxvevaSi kanoniT SeiZleba dadgin-
des, rom dainteresebul pirs ar ecnobeba maT Sesaxeb da rom sasamarTlo 
wesiT Semowmebis nacvlad, aRniSnuli SezRudvebi Semowmdeba saxalxo war-
momadgenlobiTi organos mier daniSnuli organoebisa da damxmare orga-
noebis mier. 

muxli 11. 
(1) yvela germaneli sargeblobs Tavisufali gadaadgilebis uflebiT mTel 

federalur teritoriaze.
(2) aRniSnuli ufleba SeiZleba SeizRudos mxolod kanoniT an kanonis 

safuZvelze da mxolod im SemTxvevebSi, rodesac ar arsebobs mis gansaxor-
cieleblad sakmarisi pirobebi da aRniSnulis gamo mTeli sazogadoebisaTvis 
warmoiSoboda gansakuTrebiT mZime Sedegebi, an rodesac aseTi SezRudvebi au-
cilebelia im safrTxis Tavidan asacileblad, romelic emuqreba federaciis 
an miwis arsebobas, an maTi Tavisufali demokratiuli wyobilebis safuZvlebs, 
an rodesac SezRudvebi aucilebelia epidemiis winaaRmdeg sabrZolvelad, bu-
nebrivi katastrofebis an gansakuTrebiT mZime ubeduri SemTxvevebis winaaRm-
deg zomebis misaRebad, axalgazrdobis zedamxedvelobis gareSe darCenisagan 
dasacavad an danaSaulebrivi qmedebebis Tavidan asacileblad.
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muxli 12. 
(1) yvela germanels aqvs ufleba Tavisuflad airCios profesia, samuSao 

adgili da ganaTlebis miRebis adgili. profesiuli ganaTleba SeiZleba da-
regulirdes kanoniT an kanonis safuZvelze.

(2) aravin SeiZleba iZulebul iqnes Seasrulos raime gansazRvruli samuSao, 
garda sayovelTao da yvelasaTvis Tanabari sazogadoebrivi valdebulebisa.

(3) iZulebiTi Sroma dasaSvebia mxolod sasamarTlos gadawyvetilebiT pi-
risaTvis Tavisuflebis aRkveTisas.

muxli 12a. 
(1) mamakacebs Tvrameti wlis asakidan SeiZleba daekisroT valdebuleba 

imsaxuron SeiaraRebul ZalebSi, federaluri sazRvris dacvis organoSi an 
samoqalaqo Tavdacvis korpusSi. 

(2) pirs, romelic sindisis mosazrebebis gamo uars acxadebs iaraRiT 
xelSi imsaxuros samxedro samsaxurSi, SeiZleba daekisros valdebuleba, 
imsaxuros alternatiul samsaxurSi. alternatiul samsaxurSi yofnis vada 
ar unda iyos samxedro samsaxurSi yofnis vadaze meti. detalebs areguli-
rebs kanoni, romelic ar unda arRvevdes sindisis Tavisuflebas da aseve, 
unda iTvaliswinebdes iseTi alternatiuli samsaxuris gavlis SesaZleblo-
bas, romelic ar aris dakavSirebuli SeiaraRebuli Zalebis da federaluri 
sazRvris dacvis organos nawilebTan.

(3) samxedro valdebulebs, romlebic ar arian gawveulni samxedro sam-
saxurSi pirveli da me-2 abzacebis Sesabamisad, Tavdacvis mdgomareobis 
dros, kanoniT an kanonis safuZvelze, Tavdacvis miznebisaTvis, maT Soris, 
samoqalaqo mosaxleobis dacvis mizniT, SeiZleba daekisroT garkveuli 
SromiTi urTierTobebi. valdebulebis dakisreba sajaro-samarTlebriv ur-
TierTobebSi dasaSvebia mxolod policiuri amocanebis an sajaro adminis-
traciis iseTi umaRlesi amocanebis Sesasruleblad, romlebic SesaZlebe-
lia ganxorcieldes mxolod sajaro-samarTlebrivi urTierTobebis wesiT. 
garkveuli SromiTi urTierTobebis Sesrulebis valdebulebis SemoRebas 
pirveli winadadebis Sesabamisad, SeiZleba adgili hqondes SeiaraRebuli 
Zalebis momaragebis sferoSi, aseve, sajaro administraciasTan. SromiTi 
urTierTobebis dakisreba samoqalaqo mosaxleobis momaragebis sferoSi 
dasaSvebia mxolod sasicocxlo moTxovnilebebze samoqalaqo mosaxleobis 
saWiroebis dasakmayofileblad an misi dacvis uzrunvelsayofad.

(4) Tu Tavdacvis mdgomareobis dros sanitarul-samkurnalo dawesebu-
lebebis, aseve, stacionaruli samxedro hospitalebis moTxovnileba, mii-
Ron samoqalaqo momsaxureba, ar dakmayofildeba nebayoflobiT sawyisebze, 
kanoniT an kanonis safuZvelze aseTi saxis momsaxurebis gasawevad SeiZleba 
gawveul iqnen Tvrametidan ormocdaTxuTmeti wlis asakis qalebi. maT ara-
viTar SemTxvevaSi ar SeiZleba daekisroT valdebuleba, imsaxuron iaraRiT 
xelSi. 

(5) Tavdacvis mdgomareobis wina periodSi me-3 abzacSi aRniSnuli valde-
bulebebi SeiZleba SemoRebul iqnes mxolod me-80 muxlis pirveli abzacis 
Sesabamisad. me-3 abzaciT gaTvaliswinebuli momsaxurebis gawevis mosamza-
deblad, rac saWiroebs specialur codnas da unars, kanoniT an kanonis 
safuZvelze SeiZleba gaTvaliswinebul iqnes saswavlo RonisZiebebSi mo-
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nawileobis valdebuleba. aRniSnul SemTxvevaSi am abzacis pirveli winada-
deba ar gamoiyeneba. 

(6) Tu Tavdacvis mdgomareobis dros me-3 abzacis me-2 winadadebaSi miTi-
Tebul sferoebSi samuSao Zalis saWiroeba ar dakmayofildeba nebayoflobiT 
sawyisebze, aRniSnuli saWiroebis dasafarad, kanoniT an kanonis safuZvelze 
SeiZleba SeizRudos germanelebis Tavisufleba Sewyviton profesiuli sa-
qmianoba an datovon samuSao adgili. Tavdacvis mdgomareobis dadgenamde 
Sesabamisad moqmedebs me-5 abzacis pirveli winadadeba. 

muxli 13. 
(1) sacxovrebeli adgili xelSeuxebelia.
(2) Cxreka SeiZleba Catardes mxolod mosamarTlis, xolo dayovnebi-

sas safrTxis arsebobis SemTxvevaSi, aseve kanoniT gaTvaliswinebuli sxva 
organoebis gankargulebiT da mxolod aRniSnuli kanonebiT dadgenili 
wesiT. 

(3) Tu garkveuli faqtiuri monacemebi asabuTeben varauds, rom pir-
ma Caidina kanoniT gaTvaliswinebuli, erT-erTi gansakuTrebiT mZime 
sisxlis samarTlis danaSauli, aseT SemTxvevaSi, Tu saqmis garemoebebis 
gamoZieba sxva saSualebebiT gacilebiT mZime an uSedego iqneboda, mo-
cemul samarTaldarRvevasTan brZolisaTvis sasamarTlos gankargulebis 
safuZvelze dasaSvebia akustikuri TvalTvalis teqnikuri saSualebebis 
gamoyeneba im sacxovrebel Senobebze, romlebSic savaraudod imyofeba 
braldebuli piri. miRebuli zomebi SezRuduli unda iyos garkveuli va-
diT. gankarguleba gaicema sami mosamarTlisagan Semdgari kolegiis mier. 
dayovnebisas safrTxis arsebobis SemTxvevaSi gankarguleba SeiZleba gas-
ces erTma mosamarTlemac. 

(4) sazogadoebrivi usafrTxoebis dacvis mizniT, gansakuTrebiT, sa-
zogadoebisaTvis an sicocxlisaTvis gardauvali safrTxis Tavidan asa-
cileblad, sacxovrebeli Senobebis TvalTvalis teqnikuri saSualebebis 
gamoyeneba SeiZleba mxolod sasamarTlo gankargulebis safuZvelze. da-
yovnebisas safrTxis arsebobis SemTxvevaSi aRniSnuli zomebis miRebaze 
gankarguleba SeiZleba gamosces kanoniT gaTvaliswinebulma sxva organo-
mac. SemdgomSi aRniSnuli zomebis Taobaze dauyovnebliv unda gamoices 
sasamarTlo gankarguleba. 

(5) Tu teqnikuri saSualebebi gaTvaliswinebulia specialurad im pirTa 
dasacavad, romlebic imyofebian sacxovrebel SenobebSi, aseT SemTxvevaSi 
zomebi SeiZleba miRebul iqnes kanoniT gansazRvruli romelime organos 
gankargulebis safuZvelze. am dros mopovebuli monacemebis sxvagvari 
gamoyeneba SeiZleba mxolod sisxlissamarTlebrivi devnis an safrTxis 
Tavidan acilebis miznebisaTvis da dasaSvebia mxolod im SemTxvevaSi, Tu 
aRniSnuli zomebis kanoniereba sasamarTlos mier winaswar aris dadge-
nili. dayovnebisas safrTxis arsebobis SemTxvevaSi dauyovnebliv unda 
iqnes miRebuli sasamarTlos gankarguleba.

(6) federaluri mTavroba bundestags yovelwliurad awvdis informa-
cias teqnikuri saSualebebis me-3 abzacis Sesabamisad gamoyenebis Sesaxeb, 
xolo federalur kompetencias mikuTvnebul saqmeebTan dakavSirebiT 
– aRniSnuli saSualebebis me-4 abzacis Sesabamisad gamoyenebis Sesaxeb, 
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aseve, me-5 abzacis gamoyenebis Sesaxeb, rodesac kontroli unda ganaxor-
cielos sasamarTlom. bundestagis mier arCeuli komisia aRniSnuli mox-
senebis safuZvelze axorcielebs saparlamento kontrols. federaluri 
miwebi uzrunvelyofen ekvivalenturi saparlamento kontrolis ganxor-
cielebas. 

(7) sacxovrebeli adgilis xelSeuxeblobis uflebaSi Carevis da misi 
SezRudvis sxva SemTxvevebs SeiZleba adgili hqondes mxolod saerTo 
safrTxis an calkeuli pirebis sicocxlisaTvis arsebuli safrTxis Ta-
vidan asacileblad, aseve, kanonis safuZvelze, sazogadoebrivi usafr-
TxoebisaTvis da wesrigisaTvis gardauvali safrTxis Tavidan asacile-
blad, gansakuTrebiT sacxovrebel farTze arsebuli saWiroebis aRmo-
safxvrelad, epidemiebTan sabrZolvelad an axalgazrdobis safrTxisagan 
dasacavad. 

muxli 14. 
(1) sakuTreba da memkvidreobis ufleba garantirebulia. maTi Sinaarsi da 

sazRvrebi ganisazRvreba kanonebiT. 
(2) sakuTreba avaldebulebs. sakuTrebiT sargebloba amavdroulad unda 

emsaxurebodes saerTo keTildReobas. 
(3) sakuTrebis CamorTmeva dasaSvebia mxolod saerTo keTildReobisaT-

vis. aRniSnuli SeiZleba ganxorcieldes mxolod im kanoniT an kanonis 
safuZvelze, romelic aregulirebs zianis anazRaurebis saxes da far-
glebs. zianis anazRaurebis odenoba unda dadgindes sajaro interese-
bis da mxareTa interesebis samarTliani balansis safuZvelze. zianis 
anazRaurebis odenobis Sesaxeb davis arsebobis SemTxvevaSi, aRniSnuli 
odenoba SeiZleba dadgindes sasamarTlo wesiT, saerTo iurisdiqciis sa-
samarTloSi. 

muxli 15. 
miwa, wiaRi, bunebrivi resursebi da warmoebis saSualebebi sazogadoebriv 

sakuTrebaSi gadacemis mizniT, saerTo sakuTrebaSi an saerTo meurneobaSi 
arsebuli sxva formebiT, SeiZleba gadacemul iqnes kanoniT, romelic are-
gulirebs zianis anazRaurebis saxes da odenobas. zianis anazRaurebasTan 
dakavSirebiT Sesabamisad moqmedeben me-14 muxlis me-3 abzacis me-3 da me-4 
winadadebebi. 

muxli 16. 
(1) germaniis moqalaqeobis CamorTmeva SeuZlebelia. moqalaqeobis dakar-

gva SeiZleba mxolod kanonis safuZvelze, xolo dainteresebuli piris ne-
bis sawinaaRmdegod mxolod im SemTxvevaSi, Tu aRniSnuli piri moqalaqeobis 
dakargvis Sedegad ar gaxdeba moqalaqeobis armqone piri. 

(2) arcerTi germaneli ar SeiZleba gadaeces ucxo saxelmwifos. kanoniT 
SeiZleba dadgindes evropuli kavSiris wevri romelime saxelmwifosaTvis an 
romelime saerTaSoriso sasamarTlosaTvis piris gadacemis sakiTxis gansxva-
vebuli regulireba, ramdenadac daculia samarTlebrivi saxelmwifos prin-
cipebi. 
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muxli 16a. 
(1) politikuri devnili pirebi sargebloben TavSesafris uflebiT. 
(2) pirvel abzacSi aRniSnul uflebas ver daeyrdnoba piri, romelic 

qveyanaSi Semodis evropuli Tanamegobrobebis wevri an sxva romelime me-
same qveynidan, romelSic garantirebulia ltolvilTa statusis Sesaxeb 
da adamianis uflebebisa da ZiriTadi Tavisuflebebis dacvis Sesaxeb 
konvenciebis gamoyeneba. evropuli Tanamegobrobebis arawevr saxelmwi-
foebs, romlebic akmayofileben pirvel winadadebaSi aRniSnul pirobebs, 
gansazRvravs kanoni, romelic saWiroebs bundesratis Tanxmobas. pir-
vel winadadebaSi miTiTebul SemTxvevebSi piris qveyanaSi yofnis aRkve-
Tisaken mimarTuli zomebi SeiZleba ganxorcieldes aRniSnulis Taobaze 
Setanili saCivrisagan damoukideblad.

(3) kanoniT, romelic saWiroebs bundesratis Tanxmobas, SeiZleba ganisa-
zRvros saxelmwifoebi, romlebSic samarTlis normebis gamoyenebis da saer-
To politikuri pirobebis safuZvelze, ar arsebobs politikuri devna, ara-
adamianuri an damamcirebeli mopyroba an sasjeli. ivaraudeba, rom ucxoeli 
romelime zemoaRniSnuli saxelmwifodan ar iqneba miCneuli politikur de-
vnilad iqamde, sanam is ar warmoadgens mtkicebulebebs, romlebidanac ga-
momdinareobs, rom igi, zemoaRniSnuli varaudebis sapirispirod, idevneba 
politikurad.

(4) qveyanaSi yofnis aRkveTisaken mimarTuli zomebi, me-3 abzaciT gaTva-
liswinebul da sxva SemTxvevebSi, rodesac qveyanaSi yofna aSkarad usafuZvloa 
an ganixileba, rogorc aSkarad usafuZvlo, rodesac arsebobs seriozuli 
eWvi aRniSnuli zomebis kanonierebasTan dakavSirebiT, unda ganxorcieldes 
mxolod sasamarTlo gadawyvetilebis safuZvelze. gancxadebis Setanis va-
dis darRvevisas kontrolis moculoba SeiZleba SeizRudos da dagvianebuli 
Suamdgomlobebi ar iqnes gaTvaliswinebuli. detalebi regulirdeba kanoniT.

(5) pirveli-me-4 abzacebi ar ewinaaRmdegeba evropuli Tanamegobrobebis 
wevri saxelmwifoebis mier erTmaneTTan da mesame saxelmwifoebTan dade-
bul saerTaSoriso xelSekrulebebs, romlebic exebian TavSesafris micemis 
Sesaxeb Suamdgomlobebis ganxilvis Sesaxeb wesebis gamoyenebas, maT Soris, 
TavSesafris micemis Sesaxeb gadawyvetilebebis urTierTaRsrulebas, im 
valdebulebaTa dacviT, romlebic gamomdinareoben ltolvilTa statusis 
Sesaxeb da adamianis uflebebisa da ZiriTadi Tavisuflebebis dacvis Sesaxeb 
konvenciebidan, romelTa dacvac uzrunvelyofili unda iyos aRniSnuli 
xelSekrulebebis monawile saxelmwifoebis mier. 

muxli 17. 
TiToeul adamians aqvs ufleba, individualurad an sxvebTan erTad, we-

rilobiT, TxovniT an saCivriT mimarTos kompetentur dawesebulebebs da 
saxalxo warmomadgenlobiT organoebs.

muxli 17a. 
(1) samxedro samsaxuris da alternatiuli samsaxuris Sesaxeb kanonebiT Sei-

Zleba dadgindes, rom pirebs, romlebic imyofebian SeiaraRebul ZalebSi an 
alternatiul samsaxurSi, SeiaraRebul ZalebSi an alternatiul samsaxurSi 
yofnis periodSi SeezRudoT sakuTari azris zepirad, werilobiT da gamosaxu-
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lebis saSualebiT gamoxatvisa da gavrcelebis ZiriTadi ufleba (me-5 muxlis 
pirveli abzacis pirveli winadadebis pirveli nawili), Sekrebis Tavisufaleba 
(me-8 muxli) da peticiis ufleba (me-17 muxli) im zomiT, rac iZleva uflebas, 
sxvebTan erTad mimarTos TxovniT an saCivriT kompetentur dawesebulebebs. 

(2) kanonebiT, romlebic emsaxurebian Tavdacvis miznebs, maT Soris samo-
qalaqo mosaxleobis dacvas, SeiZleba dadgindes Tavisufali gadaadgilebisa 
(me-11 muxli) da sacxovrebeli adgilis xelSeuxeblobis (me-13 muxli) Ziri-
Tadi uflebebis SezRudvebi. 

muxli 18. 
im pirs, vinc azris gamoTqmis Tavisuflebas, kerZod, presis Tavisufle-

bas (me-5 muxlis pirveli abzaci), swavlebis Tavisuflebas (me-5 muxlis me-3 
abzaci), Sekrebis Tavisuflebas (me-8 muxli), gaerTianebis Tavisuflebas (me-9 
muxli), mimoweris, safosto da satelekomunikacio kavSiris saidumloebas (me-
10 muxli), sakuTrebis uflebas (me-14 muxli) an TavSesafris uflebas (me-16a 
muxli) iyenebs borotad Tavisufali demokratiuli wyobilebis safuZvle-
bis winaaRmdeg sabrZolvelad, CamoerTmeva aRniSnuli ZiriTadi uflebebi. am 
uflebebis CamorTmeva da CamorTmevis moculoba ganisazRvreba federaluri 
sakonstitucio sasamarTlos mier.

muxli 19. 
(1) ramdenadac am ZiriTadi kanonis mixedviT romelime ZiriTadi ufleba 

SeiZleba SeizRudos kanoniT an kanonis safuZvelze, aseTi kanoni unda ata-
rebdes zogad xasiaTs da ar exebodes mxolod calkeul SemTxvevas. garda 
amisa, kanonSi aRniSnuli ZiriTadi ufleba dasaxelebuli unda iyos konsti-
tuciis Sesabamisi muxlis miTiTebiT. 

(2) ZiriTadi uflebis arsi arc erT SemTxvevaSi ar unda dairRves. 
(3) ZiriTadi uflebebi, aseve, vrceldeba adgilobriv iuridiul pirebze, 

ramdenadac aRniSnuli uflebebi TavianTi bunebiT gamoyenebadia maT mimarT. 
(4) Tu romelime piris uflebebi dairRva sajaro xelisuflebis mier, mas 

SeuZlia mimarTos sasamarTlos. ramdenadac dadgenili ar aris sxva gansja-
doba, aRniSnul saqmeebs ganixilaven saerTo sasamarTloebi. me-10 muxlis 
me-2 abzacis me-2 winadadeba xeluxlebeli rCeba. 

II. federacia da miwebi
muxli 20. 
(1) germaniis federaciuli respublika aris demokratiuli da socialuri 

federaciuli saxelmwifo.
(2) mTeli saxelmwifo xelisuflebis wyaroa xalxi. igi xalxis mier xor-

cieldeba arCevnebis da kenWisyris gziT da sakanonmdeblo, aRmasrulebeli 
xelisuflebisa da marTlmsajulebis specialuri organoebis meSveobiT. 

(3) kanonmdebloba SeboWilia konstituciuri wyobilebiT, aRmasrulebeli 
xelisufleba da marTlmsajuleba — kanoniT da samarTliT. 

(4) Tu sxva saSualebebis gamoyeneba SeuZlebelia, yvela germanels aqvs 
ufleba, winaaRmdegoba gauwios nebismiers, vinc cdilobs Secvalos aRniSnu-
li wyobileba. 
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muxli 20a. 
Segnebuli aqvs ra sakuTari pasuxismgebloba momavali Taobebisadmi, kons-

tituciuri wyobilebis farglebSi kanonmdeblobis da kanonis da samarTlis 
Sesabamisad saxelmwifo aRmasrulebeli xelisuflebisa da marTlmsajulebis 
meSveobiT, icavs bunebriv sasicocxlo pirobebs da cxovelebs.

muxli 21. 
(1) partiebi xels uwyoben mosaxleobis politikuri nebis formirebas. 

maTi dafuZneba Tavisufalia. maTi struqtura unda Seesabamebodes demokra-
tiul principebs. maT unda warmoadginon sajaro angariSi sakuTari saxsrebis 
warmoSobis wyaroebisa da maTi gamoyenebis, aseve, sakuTari qonebis Sesaxeb. 

(2) partiebi, romlebic sakuTari miznebiT an sakuTari mxardamWerebis 
qceviT iswrafvian ziani miayenon Tavisufali demokratiuli wyobilebis 
safuZvlebs an gaauqmon igi an safrTxe Seuqmnan germaniis federaciu-
li respublikis arsebobas — arakonstituciuria. arakonstituciurobis 
sakiTxis Sesaxeb gadawyvetilebas iRebs federaluri sakonstitucio sa-
samarTlo. 

(3) detalebi regulirdeba federaluri kanonebiT.

muxli 22. 
(1) germaniis federaciuli respublikis dedaqalaqia berlini. federaciis 

amocanaa erTiani saxelmwifos warmomadgenloba dedaqalaqSi. detalebs awes-
rigebs federaluri kanoni. 

(2) federaciis droSa aris Savi-wiTeli-oqrosferi. 

muxli 23. 
(1) gaerTianebuli evropis ideis gansaxorcieleblad, germaniis federa-

ciuli respublika monawileobs evropuli kavSiris ganviTarebaSi, romlis 
valdebulebebSic Sedis demokratiuli, samarTlebrivi, socialuri da 
federaciuli saxelmwifos principebis dacvis garantireba, aseve, subsi-
diarobis principis dacva, romelic uzrunvelyofs ZiriTadi uflebebis 
dacvas, romlebic arsebiTad emTxveva ZiriTad kanonSi asaxul ZiriTad 
uflebebs. aRniSnuli miznebis gansaxorcieleblad federacias SeuZlia, 
bundesratis TanxmobiT, kanonis meSveobiT sakuTari suverenuli ufle-
bebis gadacema. evropuli kavSiris daarsebisaTvis, aseve, misi saxelSe-
krulebo safuZvlebis SecvlisaTvis da analogiuri regulirebebisaTvis, 
romlebic cvlian an avseben am ZiriTad kanons an SesaZlebels xdian aseT 
cvlilebebs an damatebebs, gamoiyeneba 79-e muxlis me-2 da me-3 abzacebi. 

(1a) bundestagsa da bundesrats aqvs ufleba Seitanos sarCeli evropuli 
kavSiris adamianis uflebaTa sasamarTloSi, Tu evropuli kavSiris romeli-
me sakanonmdeblo aqti ewinaaRmdegeba subsidiarobis prnicips. bundestagi 
valdebulia gaakeTos es, Tu amas iTxovs mis wevrTa erTi meoTxedi. kanoniT, 
romelic saWiroebs bundesratis Tanxmobas, SeiZleba daSvebuli iqnes gamo-
naklisebi 42-e muxlis me-2 abzacis pirveli winadadebisa da 52-e muxlis me-3 
abzacis pirveli winadadebebidan im uflebebis gansaxorcieleblad, romle-
bic bundestagsa da bundesrats miniWebuli aqvT evropuli kavSiris saxelSe-
krulebo safuZvlebSi. 
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(2) bundestagi uSualod da miwebi bundesratis meSveobiT, monawileoben 
evropuli kavSiris saqmeebSi. federaluri mTavroba valdebulia amomwura-
vad da droulad miawodos informacia bundesrats da bundestags. 

(3) federaluri mTavroba SesaZleblobas aZlevs bundestags, evropuli ka-
vSiris normatiuli aqtebis miRebaSi mis monawileobamde warmoadginos sakuTari 
mosazrebebi. 

(4) bundesrati federaciis nebis formirebaSi monawileobs, ramdenadac is mo-
nawileobas Rebulobs analogiur Sidasaxelmwifoebriv RonisZiebebSi an ramde-
nadac miwebs aqvT Sidasaxelmwifoebrivi RonisZiebebis gadawyvetis kompetencia. 

(5) ramdenadac federaciis gansakuTrebuli kompetenciis sfero exeba 
miwebis interesebs an ramdenadac federacias gaaCnia kanonmdeblobis miRebis 
ufleba, federaciis mTavroba mxedvelobaSi iRebs bundesratis mosazrebebs. 
Tu miwebis sakanonmdeblo uflebamosilebebis ZiriTadi arsia maTi samsaxu-
rebis Seqmna an maTi marTvis procesi, aseT SemTxvevaSi federaciis nebis 
formirebisas, mxedvelobaSi unda iqnes miRebuli bundesratis mosazreba. am 
dros daculi unda iqnes federaciis saerTo-saxelmwifoebrivi pasuxismgeb-
lobac. saqmeebSi, romlebsac SeuZliaT gamoiwvion federaciis xarjebis zrda 
an Semosavlebis Semcireba, aucilebelia federaluri mTavrobis Tanxmoba. 

(6) Tu miwebis gansakuTrebuli sakanonmdeblo uflebamosilebebi irReveva 
saskolo ganaTlebis, kulturisa an radiomauwyeblobis sferoSi, aseT SemTxve-
vaSi im uflebebis ganxorcieleba, romlebic rogorc evropuli kavSiris wevrs, 
ekuTvnis germaniis federaciul respublikas, federaciis mier gadaecema bun-
desratis mier SerCeul miwebis erT-erT warmomadgenels. uflebebi xorcielde-
ba federaluri mTavrobis monawileobiT da masTan SeTanxmebiT; am dros dacu-
li unda iqnes federaciis saerTo-saxelmwifoebrivi pasuxismgeblobac. 

(7) me-4-6 abzacebTan dakavSirebuli detalebi regulirdeba kanoniT, ro-
melic saWiroebs bundesratis Tanxmobas.

muxli 24. 
(1) federacias SeuZlia kanoniT Tavisi suverenuli uflebebi gadasces 

saxelmwifoTaSoris dawesebulebebs. 
(1a) ramdenadac federaluri miwebi kompetenturi arian ganaxorcielon 

saxelmwifo uflebamosilebebi da Seasrulon saxelmwifo amocanebi, maT Seu-
ZliaT, federaluri mTavrobis TanxmobiT, TavianTi suverenuli uflebebi 
gadascen mezobeli regionis dawesebulebebs. 

(2) mSvidobis uzrunvelsayofad federacias SeuZlia CaerTos urTierTko-
leqtiuri usafrTxoebis sistemaSi. amiT federacia Tanxmobas ganacxadebs 
Tavisi suverenuli uflebebis iseT SezRudvebze, romlebic uzrunvelyofen 
mSvidobiani da xangrZlivi wesrigis damyarebas evropaSi da mTeli msoflios 
xalxebs Soris. 

(3) saxelmwifoTaSorisi davebis daregulirebisaTvis federacia uerTdeba 
SeTanxmebebs saerTo, yovlismomcveli, savaldebulo saerTaSoriso arbitra-
Jis Sesaxeb. 

muxli 25. 
saerTaSoriso samarTlis sayovelTaod aRiarebuli normebi warmoadgenen 

federaciis samarTlis Semadgenel nawils. maT gaaCniaT upiratesoba kanone-
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bTan SedarebiT da uSualod warmoSoben uflebebs da valdebulebebs fede-
raluri teritoriis macxovrebelTaTvis. 

muxli 26. 
(1) moqmedebebi, romelTac SeuZliaT daarRvion xalxTa mSvidobiani Ta-

nacxovreba da romlebic xorcieldeba am ganzraxviT, gansakuTrebiT, agre-
siuli omis warmoebisaTvis momzadeba, aris arakonstituciuri. aRniSnuli 
moqmedebebi unda iyos dasjadi. 

(2) omis warmoebisaTvis gankuTvnili iaraRis warmoeba, gadatana da gamo-
yeneba SeiZleba mxolod federaluri mTavrobis nebarTviT. detalebs aregu-
lirebs federaluri kanoni. 

muxli 27. 
yvela germanuli savaWro gemi qmnis erTian savaWro flots. 

muxli 28. 
(1) miwebis konstituciuri wyobileba unda Seesabamebodes respublikuri, 

demokratiuli da socialuri samarTlebrivi saxelmwifos ZiriTad principe-
bs, am ZiriTadi kanonis arsis farglebSi. miwebSi, olqebSi da TemebSi xalxs 
unda hyavdes sayovelTao, pirdapiri, Tavisufali, Tanaswori da faruli ar-
Cevnebis gziT Seqmnili warmomadgenloba. evropuli Tanamegobrobis samarT-
lis Sesabamisad, miwebSi, olqebSi da TemebSi Tanabari uflebebiT SeiZleba 
airCion da arCeul iqnen pirebi, romlebsac gaaCniaT evropuli Tanamegobro-
bis wevri romelime qveynis moqalaqeoba. TemebSi arCeuli warmomadgenlobi-
Ti organo SeiZleba Seicvalos TemTa krebiT. 

(2) Temebs unda mieceT ufleba, kanonis farglebSi, sakuTari pasuxismgeb-
lobiT daareguliron adgilobrivi mniSvnelobis yvela sakiTxi. TemTa kavSi-
rebs sakuTari uflebamosilebebis farglebSi da kanonis Sesabamisad, aseve, 
aqvT TviTmmarTvelobis ufleba. TviTmmarTvelobis garantia, aseve moicavs, 
sakuTari finansuri pasuxismgeblobis safuZvlebsac. aRniSnul safuZvlebs 
ganekuTvnebian sagadasaxado Semosavlebi, romlebic uzrunvelyofen Temebis 
ekonomikur sakmarisobas da gadasaxadebis ganakveTebis dadgena.

(3) federacia uzrunvelyofs, rom miwebis konstituciuri wyobileba See-
sabamebodes pirvel da me-2 abzacebSi aRniSnul ZiriTad uflebebs da debu-
lebebs. 

muxli 29. 
(1) federaciis teritoria SeiZleba axleburad daiyos imis uzrunvelsa-

yofad, rom miwebs SeeZloT, sakuTari teritoriis farTobisa da SesaZleb-
lobebis Sesabamisad, efeqturad Seasrulon maTze dakisrebuli amocanebi. am 
dros mxedvelobaSi unda iqnes miRebuli regionaluri, istoriuli da kul-
turuli kavSirebi, ekonomikuri mizanSewoniloba, aseve, adgilobrivi da re-
gionaluri dagegmarebis moTxovnebi. 

(2) federaluri teritoriis axleburad dayofasTan dakavSirebuli 
RonisZiebebi xorcieldeba federaluri kanonis meSveobiT, romelic 
saWiroebs referendumze damtkicebas. dainteresebuli miwebi mosmenili 
unda iqnen. 
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(3) referendumi tardeba im miwebSi, romelTa teritoriidan an terito-
riis nawilidan unda Seiqmnas axali miwa an miwa axal sazRvrebSi (dainte-
resebuli miwebi). kenWisyra tardeba sakiTxze, unda darCnen Tu ara dain-
teresebuli miwebi arsebul sazRvrebSi, Tu unda Seiqmnas axali miwa, an 
miwa axal sazRvrebSi. referendumze miRebuli gadawyvetileba axali miwis 
an miwis axal sazRvrebSi Seqmnis Sesaxeb ZalaSi Seva, Tu aRniSnul, moma-
val teritoriaze da mTlianad im dainteresebuli miwebis teritoriaze an 
teritoriebis nawilebze, romelTa miwisadmi kuTvnileba Sesabamisad unda 
Seicvalos, umravlesoba gamoTqvams Tanxmobas aRniSnul cvlilebebze. ga-
dawyvetileba ZalaSi ar Seva, Tu erT-erTi dainteresebuli miwis terito-
riaze umravlesoba cvlilebebs uaryofs. uaryofa mxedvelobaSi ar miiRe-
ba, Tu im teritoriis nawilze, romlis dainteresebuli miwisadmi kuTvni-
lebac unda Seicvalos, ori mesamedis umravlesoba gamoTqvams Tanxmobas 
cvlilebebze. garda im SemTxvevisa, rodesac dainteresebuli miwis mTel 
teritoriaze ori mesamedis umravlesoba cvililebebs uaryofs. 

(4) Tu dasaxlebiT da ekonomikurad urTierTdakavSirebul, SezRudul teri-
toriaze, romlis nawilebic ganlagebulia ramdenime miwaze da romelzec cxovro-
bs aranakleb erTi milioni mosaxle, im amomrCevelTa erTi meaTedi, romlebic sar-
gebloben bundestagSi arCevis uflebiT, saxalxo iniciativis gziT moiTxovs, rom 
aRniSnuli teritoriisaTvis SemoRebul iqnes erTiani miwisadmi kuTvnileba, aseT 
SemTxvevaSi federalurma kanonma ori wlis ganmavlobaSi an unda daadginos, rom 
me-2 abzacis Sesabamisad, Seicvleba aRniSnuli teritoriis gansazRvruli miwisad-
mi kuTvnileba, an rom dainteresebul miwebSi Catardeba saxalxo gamokiTxva.

(5) saxalxo gamokiTxvis mizani mimarTuli unda iyos iqiTken, rom dadgin-
des, mxars uWeren Tu ara SemoTavazebul sakanonmdeblo cvlilebebs teri-
toriis miwisadmi kuTvnilebis Sesaxeb. kanons SeuZlia saxalxo gamokiTxvaze 
gamoitanos sxvadasxva winadadeba, magram ara umetes orisa. Tu umravleso-
ba mxars dauWers miwisadmi kuTvnilebis SemoTavazebul cvlilebebs, aseT 
SemTxvevaSi, ori wlis ganmavlobaSi federalurma kanonma unda daadginos, 
Seicvleba Tu ara miwisadmi kuTvnileba me-2 abzacis Sesabamisad. Tu saxalxo 
gamokiTxvaze gamotanili winadadeba, me-3 abzacis me-3 da me-4 winadadebebis 
Sesabamisad moipovebs Sesabamis mxardaWeras, aseT SemTxvevaSi aseTi gamoki-
Txvis Catarebidan ori wlis ganmavlobaSi gamocemuli unda iqnes federalu-
ri kanoni SemoTavazebuli miwis Seqmnis Sesaxeb. aRniSnuli kanoni referen-
dumze damtkicebas ar saWiroebs. 

(6) referendumze da saxalxo gamokiTxvaze umravlesobad miiCneva micemu-
li xmebis umravlesoba, Tu igi moicavs bundestagis arCevnebSi xmis uflebis 
mqone amomrCevelTa aranakleb erT meoTxeds. referendumis, saxalxo inicia-
tivis da saxalxo gamokiTxvis Catarebis detalebi regulirdeba federaluri 
kanoniT. kanonma aseve SeiZleba gaiTvaliswinos, rom saxalxo iniciativa gan-
meorebiT SeiZleba Catardes ara uadres xuTi wlis gasvlamde. 

(7) miwebis teritoriuli mdgomareobis sxvagvari cvlilebebi SeiZleba 
ganxorcieldes dainteresebul miwebs Soris saxelmwifo xelSekrulebebis an 
federaluri kanonis meSveobiT, bundestagis TanxmobiT, Tu im teritoria-
ze, romlis miwisadmi kuTvnilebac unda Seicvalos, cxovrobs aranakleb 50 
aTasi macxovrebeli. detalebi regulirdeba federaluri kanoniT, romelic 
saWiroebs bundesratis Tanxmobas da bundestagis wevrTa umravlesobis Tanx-
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mobas. kanoni unda iTvaliswinebdes, rom mosmenili iqneba dainteresebuli 
Temebisa da olqebis mosazrebebi. 

(8) miwebs SeuZliaT maTi teritoriebis an teritorebis nawilebis axleburad 
dayofa ganaxorcielon me-2-7 abzacebis debulebebisgan gansxvavebulad, saxel-
mwifo xelSekrulebis meSveobiT. am dros mosmenili unda iqnen dainteresebuli 
Temebi da olqebi. saxelmwifo xelSekruleba TiToeul miwaze saWiroebs refe-
rendumze damtkicebas. Tu saxelmwifo xelSekruleba exeba miwis teritoriis 
nawils, misi referendumze damtkiceba SeiZleba Semoifarglos teritoriis 
mxolod am nawiliT. aseT SemTxvevaSi me-5 winadadebis meore nawilis debuleba 
ar gamoiyeneba. referendumze gadawyvetileba miiReba micemuli xmebis umra-
vlesobiT, Tu igi Seadgens bundestagis arCevnebSi monawileobis uflebis mqone 
amomrCevelTa aranakleb erT meoTxeds. detalebi regulirdeba federaluri 
kanoniT. saxelmwifo xelSekruleba saWiroebs bundestagis Tanxmobas. 

muxli 30. 
saxelmwifo uflebamosilebebis ganxorcieleba da saxelmwifo amocanebis 

Sesruleba aris miwebis saqme, ramdenadac es ZiriTadi kanoni ar adgens an ar 
uSvebs sxvagvar regulirebas. 

muxli 31. 
federalur samarTals miwebis samarTalTan mimarTebiT gaaCnia upiratesoba. 

muxli 32. 
(1) sazRvargareTis qveynebTan urTierTobebis warmarTva aris fede-

raciis saqme. 
(2) im xelSekrulebis dadebis win, romelic exeba romelime miwis gansaku-

Trebul mdgomareobas, aRniSnuli miwa droulad unda iqnes mosmenili.
(3) ramdenadac miwebs gaaCniaT sakanonmdeblo kompetencia, maT SeuZliaT, 

federaluri mTavrobis TanxmobiT dadon xelSekrulebebi sazRvargareTis 
saxelmwifoebTan. 

muxli 33. 
(1) yovel germanels, yvela miwaze gaaCnia Tanabari samoqalaqo uflebebi 

da movaleobebi.
(2) yovel germanels gaaCnia Tanabari SesaZlebloba, sakuTari midrekile-

bebis, SesaZleblobebis da profesiuli kvalifikaciis Sesabamisad daikavos 
nebismieri sajaro Tanamdeboba. 

(3) samoqalaqo da politikuri uflebebiT sargebloba, sajaro Tanamde-
bobis dakavebis SesaZlebloba, aseve, sajaro samsaxurSi SeZenili uflebebi, 
damoukidebelia religiuri mrwamsisagan. aravis SeiZleba miadges ziani misi 
romelime mrwamsis an msoflmxedvelobisadmi kuTvnilebis gamo. 

(4) suverenuli uflebamosilebebis ganxorcieleba, mudmivi funqciis 
saxiT, unda gadaeceT sajaro mosamsaxureebs, romlebic imyofebian sajaro-
samarTlebriv samsaxureobriv da ndobaze dafuZnebul urTierTobebSi. 

(5) sajaro samsaxuris samarTali unda daregulirdes da ganviTardes pro-
fesiuli moxeleobis tradiciuli principebis gaTvaliswinebiT. 
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muxli 34. 
Tu romelime piri misTvis mindobili sajaro Tanamdebobis ganxorciele-

bisas daarRvevs samsaxurebriv movaleobebs mesame pirTan mimarTebaSi, pasu-
xismgebloba ekisreba saxelmwifos an im korporacias, romlis samsaxurSic 
imyofeba piri. ganzraxvis an uxeSi gaufrTxileblobis arsebobis SemTxvevaSi 
SenarCundeba regresuli sarCelis ufleba. zianis anazRaurebis moTxovni-
sa da regresuli sarCelis wardgenisaTvis ar unda gamoiricxos saerTo sa-
samarTlosadmi mimarTvis wesi. 

muxli 35. 
(1) federaciis da miwebis xelisuflebis yvela organo erTmaneTs uwevs 

samarTlebriv da administraciul daxmarebas. 
(2) sazogadoebrivi usafrTxoebis an wesrigis SenarCunebis an aRdgenisaT-

vis, gansakuTrebiT mniSvnelovan SemTxvevebSi, miwas sakuTari policiis da-
saxmareblad SeuZlia moiTxovos federaluri sazRvris dacvis Zalebis da 
dawesebulebebis gamoZaxeba, Tu aRniSnuli daxmarebis gareSe policias ar 
SeuZlia Seasrulos Tavisi amocanebi an maTi Sesruleba dakavSirebulia did 
sirTuleebTan. stiqiuri ubedurebis SemTxvevaSi an gansakuTrebiT mZime ube-
duri SemTxvevisas daxmarebis gasawevad miwas SeuZlia moiTxovos sxva miwis 
policiuri Zalebis, sxva administraciuli organoebis Zalebis da dawesebu-
lebebis, aseve, federaluri sazRvris dacvis organoebisa da SeiaraRebuli 
Zalebis gamoZaxeba. 

(3) Tu stiqiuri ubedureba an ubeduri SemTxveva zians ayenebs erTze meti 
miwis teritorias, federalur mTavrobas SeuZlia, ramdenadac es efeqturi 
brZolisaTvis aris aucilebeli, miwebis mTavrobebs misces miTiTebebi maTi 
policiuri Zalebis sxva miwebis gankargulebaSi gadacemis Sesaxeb. aseve, po-
liciuri Zalebis mxardasaWerad gamoiyenos federaluri sazRvris dacvisa 
da SeiaraRebuli Zalebis qvedanayofebi. federaluri mTavrobis mier pirvel 
winadadebis Sesabamisad ganxorcielebuli zomebi nebismier dros unda gau-
qmdes bundestagis moTxovniT, xolo sxva SemTxvevebSi, dauyovnebliv, safr-
Txis aRmofxvrisTanave. 

muxli 36. 
(1) federaciis umaRlesi organoebi Sesabamisi proporciiT sarge-

bloben yvela miwis moxeleebis samsaxuriT. pirebi, romlebic msaxu-
roben federaciis sxva umaRles organoebSi, rogorc wesi, SerCeuli 
unda iqnen im miwis macxovrebelTagan, romelSic aRniSnuli organoebi 
moqmedeben. 

(2) Tavdacvis Sesaxeb kanonebi unda iTvaliswinebdnen federaciis miwebad 
dayofas da maT gansakuTrebul miwaTmflobelobiT urTierTobebs. 

muxli 37. 
(1) Tu miwa ar asrulebs ZiriTadi kanoniT an sxva federaluri ka-

noniT masze dakisrebul federalur valdebulebebs, federalur mTa-
vrobas, bundesratis TanxmobiT, SeuZlia miiRos saWiro zomebi, raTa 
federaluri iZulebis gziT, aiZulos miwa, Seasrulos sakuTari valde-
bulebebi. 
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(2) federaluri iZulebis gansaxorcieleblad federalur mTavrobas an 
mis mier uflebamosil pirs ufleba aqvs, misces miTiTebebi yvela miwas da 
maTi xelisuflebis organoebs.. 

III. bundestagi 

muxli 38. 
(1) germaniis bundestagis deputatebi airCevian sayovelTao, Tavisufali, 

Tanaswori da faruli kenWisyriT. isini arian mTeli xalxis warmomadgenlebi, 
ar arian SezRudulni davalebebiT da miTiTebebiT da emorCilebian mxolod 
sakuTar sindiss. 

(2) amomrCevels warmoadgens is, vinc miaRwia 18 wlis asaks. arCeuli Sei-
Zleba iqnes is, vinc miaRwia asaks, romlis dadgomiTac iwyeba srulwlovaneba. 

(3) detalebi regulirdeba federaluri kanoniT. 

muxli 39. 
(1) bundestagi airCeva oTxi wlis vadiT, qvemoaRniSnuli debulebebis 

dacviT. misi uflebamosilebis vada mTavrdeba axali bundestagis pirve-
li SekrebisTanave. arCevnebi tardeba uflebamosilebis dawyebidan ara 
uadres ormocdaeqvsi da ara ugvianes ormocdarva Tvisa. bundestagis 
daTxovnis SemTxvevaSi axali arCevnebi tardeba samoci dRis ganmavlo-
baSi. 

(2) bundestagi ikribeba arCevnebidan ara ugvianes 30-e dRisa. 
(3) bundestagi gansazRvravs Tavisi sxdomebis dasrulebisa da ganaxle-

bis sakiTxs. bundestagis Tavmjdomares SeuZlia moiwvios sxdoma ufro 
adrec. igi valdebulia ssdoma moiwvios bundestagis wevrebis erTi mesa-
medis, federaluri prezidentis an federaluri kancleris moTxovniT.

muxli 40. 
(1) bundestagi irCevs Tavis Tavmjdomares, mis moadgileebs da mdivnebs. 

igi Rebulobs Tavis reglaments. 
(2) Tavmjdomare bundestagis SenobaSi flobs ganmkargulebel uflebebs 

da policiur Zalauflebas. misi nebarTvis gareSe bundestagis SenobaSi ar 
SeiZleba Catardes Cxreka an dapatimreba. 

muxli 41. 
(1) arCevnebis sisworis Semowmeba aris bundestagis saqme. igi Rebulobs 

agreTve gadawyvetilebas deputatis mier bundestagis wevrobis dakargvis 
sakiTxze. 

(2) bundestagis gadawyvetileba SeiZleba gasaCivrdes federalur sakons-
titucio sasamarTloSi.

(3) detalebi regulirdeba federaluri kanoniT. 

muxli 42. 
(1) bundestagis sxdomebi sajaroa. misi wevrebis erTi meaTedis an federa-

luri mTavrobis winadadebiT, xmaTa ori mesamedis umravlesobiT, sxdomebi 
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SeiZleba gamocxaddes daxurulad. gadawyvetileba aRniSnul sakiTxTan daka-
vSirebiT miiReba daxurul sxdomaze. 

(2) bundestagis mier gadawyvetilebis misaRebad saWiroa micemuli xmebis 
umravlesoba, Tu am ZiriTadi kanoniT sxva ram ar aris dadgenili. regla-
mentiT SeiZleba daSvebul iqnes gamonaklisebi bundestagis mier Catarebul 
arCevnebTan mimarTebiT. 

(3) bundestagis da misi komitetebis sajaro sxdomebis Sesaxeb dadasture-
buli angariSebi Tavisufalia yovelgvari pasuxismgeblobisagan. 

muxli 43. 
(1) bundestags da mis komitetebs SeuZliaT moiTxovon federaluri mTa-

vrobis nebismieri wevris daswreba. 
(2) bundesratis wevrebs da federaluri mTavrobis wevrebs, aseve, maTi 

uflebamosilebiT aRWurvil pirebs, ufleba aqvT daeswron bundestagis da 
misi komitetebis yvela sxdomas. isini nebismier dros unda iqnen mosmenili.

muxli 44. 
(1) bundestags ufleba aqvs, xolo misi wevrebis erTi meoTxedis moTxo-

vniT, valdebulia Seqmnas sagamoZiebo komiteti, romelic sajaro sxomebze 
agrovebs saWiro mtkicebulebebs. sxdomebi SeiZleba iyos daxuruli. 

(2) mtkicebulebebis Segrovebis mimarT Sesabamisad gamoiyeneba sisxlis 
samarTlis procesualuri debulebebi. mimoweris, safosto da satelekomu-
nikacio kavSiris saidumloeba ar unda dairRves. 

(3) sasamarTloebi da administraciuli organoebi valdebuli arian 
sagamoZiebo komitets gauwion samarTlebrivi da administraciuli dax-
mareba. 

(4) sagamoZiebo komitetis gadawyvetileba ar eqvemdebareba sasamarTlo 
gasjadobas. sasamarTloebi Tavisufalni arian gamoZiebis safuZvelSi arse-
buli garemoebebis ganxilvisa da Sefasebisas. 

muxli 45. 
bundestagi qmnis evropuli kavSiris saqmeTa komitets. mas SeuZlia komi-

teti aRWurvos uflebamosilebiT, federaluri mTavrobis mimarT ganaxor-
cielos 23-e muxliT gaTvaliswinebuli bundestagis uflebebi. mas aseve Seu-
Zlia aRWurvos igi uflebiT, ganaxorcielos is uflebebi, romlebic bundes-
tags miniWebuli aqvs evropuli kavSiris saxelSekrulebo safuZvlebSi. 

muxli 45a. 
(1) bundestagi qmnis sagareo saqmeTa komitets da Tavdacvis komitets. 
(2) Tavdacvis komitets aseve gaaCnia sagamoZiebo komitetis uflebebi. ko-

mitetis wevrebis erTi meoTxedis moTxovniT, igi valdebulia awarmoos ga-
moZieba konkretul saqmeze. 

(3) 44-e muxlis pirveli abzaci ar gamoiyeneba Tavdacvis sferosTan mimarTebiT. 

muxli 45b. 
ZiriTadi uflebebis dacvisaTvis da saparlamento kontrolis ganxor-

cielebisas bundestagis damxmare organos saxiT, iniSneba bundestagis 
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warmomadgeneli Tavdacvis sakiTxebze. detalebi regulirdeba federalu-
ri kanoniT.

muxli 45g. 
(1) bundestagi qmnis peticiis sakiTxTa komitets, romelic valdebulia ga-

nixilos me-17 muxlis Sesabamisad bundestagSi Sesuli Txovnebi da saCivrebi. 
(2) komitetis uflebamosileba saCivrebis gadamowmebasTan dakavSirebiT 

regulirdeba federaluri kanoniT. 

muxli 45d. 
(1)bundestagi qmnis komitets federaciis informaciuli saqmianobis moni-

toringis mizniT.
(2)detalebs awesrigebs federaluri kanoni.

muxli 46. 
(1) deputati ar SeiZleba daeqvemdebaros devnas sasamarTlo wesiT an sam-

saxureobrivad, an sxvagvarad mieces pasuxisgebaSi bundestagis gareT, mis 
mier bundestagSi an romelime komitetSi xmis micemis an gamoTqmuli mosa-
zrebebis gamo. aRniSnuli ar exeba cilismwameblur Seuracxyofebs. 

(2) sisxlissamarTlebrivad dasjadi qmedebisaTvis deputatis pasuxisge-
baSi micema an dapatimreba SeiZleba mxolod bundestagis TanxmobiT. gamo-
naklisia dakavebis SemTxvevebi uSualod aseTi qmedebis Cadenisas an Semdgomi 
dRis ganmavlobaSi. 

(3) garda amisa, bundestagis Tanxmoba savaldebuloa deputatis piradi 
Tavisuflebis nebismieri sxva SezRudvisas an mis winaaRmdeg me-18 muxliT 
gaTvaliswinebuli warmoebis dawyebisas. 

(4) deputatis winaaRmdeg mimdinare nebismieri sisxlissamarTlebrivi warmoeba 
da me-18 muxliT gaTvaliswinebuli warmoeba, dapatimreba da misi piradi Tavi-
suflebis nebismieri sxvagvari SezRudva bundestagis moTxovniT unda SeCerdes. 

muxli 47. 
deputatebs ufleba aqvT ar miscen Cveneba im pirebTan dakavSirebiT, romle-

bic endnen maT, rogorc deputatebs, an romlebmac maT, rogorc deputatebs, 
miawodes raime faqtebi, aseve, informacia aseTi faqtebis Sesaxeb. aRniSnuli 
uflebis moqmedebis farglebSi dokumentebis konfiskacia dauSvebelia.

 
muxli 48. 
(1) mas, vinc wamoayena Tavisi kandidatura bundestagSi adgilis mosapove-

blad, aqvs ufleba Svebulebaze, rac aucilebelia misi arCevnebis mosamza-
deblad.

(2) aravis SeiZleba Seeqmnas dabrkoleba sadeputato mandatis mopovebis 
da ganxorcielebisas. aRniSnul safuZvelze gafrTxileba samsaxuridan da-
Txovnis Sesaxeb an samsaxuridan gaTavisufleba dauSvebelia. 

(3) deputatebs aqvT maTi damoukideblobis uzrunvelmyofi Sesabamisi 
anazRaurebis miRebis ufleba. maT ufleba aqvT ufasod isargeblon yvela 
saxelmwifo satransporto saSualebiT. detalebi regulirdeba federaluri 
kanoniT. 
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muxli 49. (gauqmebulia)

IV. bundesrati

muxli 50. 
bundesratis meSveobiT miwebi monawileoben federaciis kanonmdeblobasa 

da marTvaSi da evropuli kavSiris saqmeebSi. 

muxli 51. 
(1) bundesrati Sedgeba miwebis mTavrobebis wevrebisagan, romlebsac niSna-

ven da aTavisufleben mTavrobebi. miwebi SeiZleba warmodgenili iyvnen maTi 
mTavrobebis sxva warmomadgenlebiT.

(2) yovel miwas gaaCnia aranakleb sami xma. miwebs, romelTa mosaxleoba or 
milionze metia, aqvT oTxi xma, miwebs eqvs milionze meti mosaxleobiT - xuTi 
xma, miwebs Svid milionze meti mosaxleobiT - eqvsi xma. 

(3) yovel miwas SeuZlia gagzavnos imdeni wevri, ramdeni xmac gaaCnia. erTi 
miwis xmebi SeiZleba micemuli iqnes mxolod erTad da mxolod damswre we-
vrebis an maTi warmomadgenlebis mier. 

muxli 52. 
(1) bundesrati Tavis Tavmjdomares irCevs erTi wlis vadiT. 
(2) Tavmjdomare iwvevs bundesrats. igi valdebulia moiwvios bundesrati 

aranakleb ori miwis warmomadgenelTa an federaluri mTavrobis moTxovniT.
(3) bundesrati Tavis gadawyvetilebebs Rebulobs, sul mcire, xmaTa umra-

vlesobiT. igi Rebulobs Tavis reglaments. misi sxdomebi sajaroa. sxdomebi 
SeiZleba gamocxaddes daxurulad. 

(3a) evropuli kavSiris saqmeebis gansaxilvelad, bundesrats SeuZlia Seqm-
nas evropuli saqmeebis palata, romlis gadawyvetilebebsac aqvT bundesra-
tis gadawyvetilebebis Zala. federaciis miwebis mier erTianad misacem xmaTa 
raodenoba ganisazRvreba 51-e muxlis me-2 abzaciT.

(4) bundesratis komitetebSi SeiZleba Sediodnen miwebis mTavrobebis sxva 
wevrebi an maT mier uflebamosili pirebi. 

muxli 53. 
federaluri mTavrobis wevrebs ufleba aqvT, xolo moTxovnis SemTxveva-

Si valdebulni arian, monawileoba miiRon bundesratis da misi komitetebis 
sxdomebSi. maT nebismier dros unda mousminon. federaluri mTavroba val-
debulia bundesrati mimdinare saqmeebis Sesaxeb yavdes saqmis kursSi. 

IVa. erToblivi komiteti

muxli 53a. 
(1) erToblivi komiteti ori mesamediT Sedgeba bundestagis deputatebis-

gan da erTi mesamediT bundesratis wevrebisgan. deputatebi iniSnebian bun-
destagis mier, fraqciebis ZalTa ganlagebis safuZvelze. isini ar SeiZleba 
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Sediodnen federaluri mTavrobis SemadgenlobaSi. yoveli miwa warmodgeni-
li unda iyos mis mier daniSnuli bundesratis erTi wevriT. aRniSnuli wevre-
bi SezRudulni ar arian miTiTebebiT. erToblivi komitetis Seqmna da misi 
saqmianobis procedura regulirdeba reglamentiT, romelic miRebuli unda 
iqnes bundestagis mier da saWiroebs bundesratis Tanxmobas. 

(2) federaluri mTavroba erTobliv komitets unda awvdides informacias 
Tavdacvis mdgomareobis dros sakuTari gegmebis Sesaxeb. aRniSnuli ar exeba 
bundestagis da misi komitetebis uflebebs, romlebic gaTvaliswinebulia 
43-e muxlis pirveli abzaciT. 

V. federaluri prezidenti

muxli 54. 
(1) federaluri prezidenti airCeva federaluri krebis mier debatebis 

gareSe. arCeuli SeiZleba iqnes nebismieri germaneli, romelsac aqvs bundes-
tagSi arCevis ufleba da miaRwia ormoci wlis asaks. 

(2) federaluri prezidentis uflebamosileba grZeldeba xuTi weli. xel-
meored zedized arCeva dasaSvebia mxolod erTxel. 

(3) federaluri kreba Sedgeba bundestagis wevrebisgan da miwebis saxalxo 
warmomadgenlobebis mier proporciuli saarCevno sistemis safuZvelze ar-
Ceuli amave raodenobis wevrebisgan. 

(4) federaluri kreba ikribeba federaluri prezidentis uflebamosile-
bis amowurvidan ara ugvianes 30 dRisa, xolo misi uflebamosilebis vadamde 
Sewyvetis SemTxvevaSi, aRniSnuli momentidan ara ugvianes 30 dRisa. kreba 
moiwveva bundestagis Tavmjdomaris mier. 

(5) bundestagis uflebamosilebis vadis amowurvisas me-4 abzacis pirvel 
winadadebaSi dadgenili vada iwyeba bundestagis pirveli Sekrebis dRidan. 

(6) arCeulad iTvleba piri, vinc miiRebs federaluri krebis wevrebis xma-
Ta umravlesobas. Tu kenWisyris pirvel ori turSi aseTi umravlesoba ver 
miiRo vercerTma pretendentma, arCeulad iTvleba is pretendenti, romelic 
Semdeg turSi daagrovebs xmebis met raodenobas. 

(7) detalebi regulirdeba federaluri kanoniT. 

muxli 55. 
(1) federaluri prezidenti ar SeiZleba Sediodes federaciis an romelime 

miwis mTavrobaSi an sakanonmdeblo organoSi. 
(2) federalur prezidents ar SeiZleba ekavos raime sxva anazRaureba-

di Tanamdeboba, axorcielebdes komerciul an profesiul saqmianobas an Se-
diodes mogebis miRebis mizniT Seqmnili sawarmos xelmZRvanelobaSi an sa-
meTvalyureo sabWoSi. 

muxli 56. 
federaluri prezidenti Tanamdebobaze daniSvnisas bundestagis da bun-

desratis Sekrebili wevrebis winaSe debs Semdeg fics: 
Á vficav, Cemi Zalebi movaxmaro germaneli xalxis keTildReobas, vimoq-

medo mis sasargeblod, avarido ziani da davicva ZiriTadi kanoni da fede-
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raciis kanonebi, keTilsindisierad Sevasrulo Cemi movaleobebi da davicva 
yvelas mimarT samarTlianoba. RmerTi iyos Cemi Semwe~. 

fici SeiZleba dadebul iqnes religiuri damowmebis gareSec. 

muxli 57. 
federaluri prezidentis uflebamosilebas, aRniSnuli uflebamosilebas 

ganxorcielebisas raime saxis dabrkolebis an uflebamosilebis vadaze adre 
Sewyvetis SemTxvevaSi, axorcielebs bundesratis Tavmjdomare. 

muxli 58. 
federaluri prezidentis brZanebulebebisa da gankargulebebis namdvilo-

bisaTvis aucilebelia maTi Tanaxelmowera federaluri kancleris an kompe-
tenturi federaluri ministris mier. aRniSnuli ar vrceldeba federaluri 
kancleris daniSvnaze da gaTavisuflebaze, 63-e muxlis Sesabamisad bundes-
tagis daTxovnaze da 69-e muxlis me-3 abzaciT gaTvaliswinebul Txovnebze. 

muxli 59. 
(1) federaluri prezidenti warmoadgens federacias saerTaSoriso-

samarTlebriv urTierTobebSi. igi federaciis saxeliT debs xelSekru-
lebebs sazRvargareTis saxelmwifoebTan, axdens elCebis akreditacias da 
miRebas. 

(2) xelSekrulebebi, romlebic aregulireben federaciis politikur ur-
TierTobebs an exebian federaluri kanonmdeblobis sakiTxebs, saWiroeben 
federalur kanonmdeblobaze kompetenturi organoebis Tanxmobas an xel-
Sewyobas, federaluri kanonis formiT. administraciuli xasiaTis SeTanx-
mebebTan mimarTebiT Sesabamisad gamoiyeneba debulebebi, romlebic exebian 
federalur administracias. 

muxli 59a. (gauqmebulia) 

muxli 60. 
(1) federaluri prezidenti, ramdenadac kanoniT sxva ram ar aris dadge-

nili, niSnavs da aTavisuflebs federalur mosamarTleebs, federalur moxe-
leebs, oficrebs da unter-oficrebs. 

(2) konkretul SemTxvevebSi igi federaciis saxeliT axorcielebs Sewya-
lebis uflebas. 

(3) mas SeuZlia aRniSnuli uflebamosilebebi gadasces sxva organoebs. 
(4) 46-e muxlis 2-4 abzacebis debulebebi Sesabamisad gamoiyeneba federa-

lur prezidentTan mimarTebiT. 

muxli 61. 
(1) bundestags an bundesrats SeuZliaT ZiriTadi kanonis an sxva federalu-

ri kanonis ganzrax darRvevis gamo, federalur sakonstitucio sasamarTloSi 
aRZran braldeba federaluri prezidentis winaaRmdeg. winadadeba braldebis 
aRZvris Taobaze wardgenili unda iqnes bundestagis wevrTa aranakleb erTi 
meoTxedis an bundesratis wevrTa aranakleb erTi meoTxedis mier. gadawyveti-
leba braldebis aRZvris Taobaze moiTxovs bundestagis wevrTa ori mesamedis 
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an bundesratis wevrTa xmaTa ori mesamedis umravlesobis Tanxmobas. bralde-
bas mxars uWers braldebis aRmZvreli organos warmomadgeneli. 

(2) Tu sakonstitucio sasamarTlo daadgens, rom federalur prezidents 
brali miuZRvis ZiriTadi kanonis an sxva federaluri kanonis ganzrax da-
rRvevaSi, mas SeuZlia gamoacxados, rom prezidentma dakarga Tanamdeboba. 
braldebis aRZvris Semdeg federalur sakonstitucio sasamarTlos ufleba 
aqvs droebiTi gankargulebiT daadginos, rom federalur prezidents ar 
SeuZlia Seasrulos Tavisi Tanamdebobrivi uflebamosilebebi.

VI. federaluri mTavroba

muxli 62. 
federaluri mTavroba Sedgeba federaluri kanclerisa da federaluri 

ministrebisgan. 

muxli 63. 
(1) federaluri kancleri federaluri prezidentis winadadebiT airCeva 

bundestagis mier, debatebis gareSe. 
(2) arCeulad iTvleba is, vinc daagrovebs bundestagis wevrTa umravleso-

bis xmebs. arCeuli piri unda daniSnos federalurma prezidentma.
(3) Tu SemoTavazebuli kandidati arCeuli ar iqna, bundestags SeuZlia 

arCevnebidan ToTxmeti dRis ganmavlobaSi sakuTari wevrebis xmebis absolu-
turi umravlesobiT airCios federaluri kancleri. 

(4) Tu aRniSnuli vadis ganmavlobaSi arCeva ar moxdeba, dauyovnebliv 
tardeba arCevnebis axali turi, romelSic arCeulad iTvleba is, vinc miiRebs 
ufro meti raodenobis xmas. Tu arCeulma pirma daagrova bundestagis wevr-
Ta umravlesobis xmebi, federaluri prezidenti valdebulia, arCevnebidan 
Svidi dRis ganmavlobaSi daniSnos igi. Tu arCeulma pirma ver miiRo xmebis 
aRniSnuli umravlesoba, federaluri prezidenti valdebulia, Svidi dRis 
ganmavlobaSi an daniSnos igi, an daiTxovos bundestagi. 

muxli 64. 
(1) federaluri ministrebi iniSnebian da Tavisufldebian federaluri 

prezidentis mier federaluri kancleris winadadebiT. 
(2) Tanamdebobaze daniSvnisas federaluri kancleri da federaluri mi-

nistrebi bundestagis winaSe deben fics, romelic gaTvaliswinebulia 56-e 
muxliT. 

muxli 65. 
federaluri kancleri gansazRvravs politikis ZiriTad mimarTulebebs 

da pasuxismgebelia maTze. aRniSnuli ZiriTadi mimarTulebebis farglebSi 
TiToeuli federaluri ministri misTvis mindobil dargs marTavs damouki-
deblad, sakuTari pasuxismgeblobiT. federalur ministrebs Soris uTanx-
moebis SemTxvevaSi sadao sakiTxs wyvets federaluri mTavroba. federaluri 
kancleri mTavrobis saqmeebs warmarTavs federaluri mTavrobis mier miRe-
buli da federaluri prezidentis mier mowonebuli reglamentis mixedviT. 
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muxli 65a. 
(1) SeiaraRebul Zalebs xelmZRvanelobs Tavdacvis federaluri ministri.
(2) amoRebulia

muxli 66. 
federalur kanclers da federalur ministrebs ar SeiZleba ekavoT 

raime sxva anazRaurebadi Tanamdeboba, axorcielebdnen komerciul an 
profesiul saqmianobas an Sediodnen mogebis miRebis mizniT Seqmnili 
sawarmos xelmZRvanelobaSi, xolo bundestagis Tanxmobis gareSe — mogebis 
miRebaze orientirebuli sawarmos sameTvalyureo sabWos SemadgenlobaSi. 

muxli 67. 
(1) bundestags SeuZlia undobloba gamoucxados federalur kanclers 

imiT, rom wevrTa umravlesobiT airCevs mis uflebamonacvles da federalu-
ri kancleris gaTavisuflebis TxovniT mimarTavs federalur prezidents. 
federaluri prezidenti valdebulia daakmayofilos aRniSnuli Txovna da 
daniSnos arCeuli piri. 

(2) undoblobis gamocxadebis Sesaxeb winadadebis wardgenasa da arCevnebs 
Soris unda gavides ormocdarva saaTi. 

muxli 68. 
(1) Tu federaluri kancleris mimarTva misTvis ndobis gamocxadebis 

Sesaxeb ver moipovebs bundestagis wevrTa umravlesobis Tanxmobas, fede-
ralur prezidents SeuZlia federaluri kancleris winadadebiT, ocdaerTi 
dRis ganmavlobaSi daiTxovos bundestagi. daTxovnis ufleba wydeba, ro-
gorc ki bundestagi Tavisi wevrebis umravlesobiT airCevs sxva federalur 
kanclers. 

(2) ndobis gamocxadebis Sesaxeb mimarTvasa da kenWisyras Soris unda gavi-
des ormocdarva saaTi. 

muxli 69. 
(1) federaluri kancleri federaluri ministrebidan erT-erTs niSnavs 

Tavis moadgiled. 
(2) federaluri kancleris an federaluri ministris uflebamosileba yve-

la SemTxvevaSi mTavrdeba axali bundestagis pirveli SekrebisTanave. xolo 
federaluri ministris uflebamosileba — aseve federaluri kancleris 
uflebamosilebis nebismieri safuZvliT SewyvetisTanave.

(3) federaluri kancleri federaluri prezidentis TxovniT, xolo federa-
luri ministri federaluri kancleris an federaluri prezidentis TxovniT, 
valdebulni arian saqmianoba ganagrZon maTi uflebamonacvleebis daniSvnamde. 

VII. federaciis kanonmdebloba 
muxli 70. 
(1) miwebs sakanonmdeblo uflebamosileba aqvT ramdenadac am ZiriTadi 

kanoniT sakanonmdeblo uflebamosileba federacias ar aqvs miniWebuli. 
(2) federaciis da miwebis kompetenciaTa gamijvna dgindeba gansakuTre-
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buli da konkurenciuli sakanonmdeblo kompetenciis Sesaxeb am ZiriTadi 
kanonis debulebebis Sesabamisad. 

muxli 71. 
federaciis gansakuTrebuli sakanonmdeblo kompetenciis sferoSi 

miwebs aqvT sakanonmdeblo uflebamosileba mxolod maSin da imdenad, 
ramdenadac isini aRniSnulze pirdapir arian uflebamosili federaluri 
kanoniT. 

muxli 72. 
(1) konkurenciuli sakanonmdeblo kompetenciis sferoSi miwebs aqvT saka-

nonmdeblo uflebamosileba mxolod maSin da imdenad, ramdenadac federacia 
ar sargeblobs Tavisi sakanonmdeblo uflebamosilebiT. 

(2) 74-e muxlis pirveli abzacis № 4, 7, 11, 13, 15, 19a, 20, 22, 25 da 26-
Si gaTvaliswinebul sferoebSi federacias aqvs sakanonmdeblo uflebamosi-
leba maSin da imdenad, ramdenadac saerTo-saxelmwifoebrivi interesebidan 
gamomdinare, federaciis teritoriaze cxovrebis erTgvarovani pirobebis 
uzrunvelyofis an samarTlebrivi an ekonomikuri erTianobis dacvis mizniT, 
aucilebelia federaluri kanonmdeblobiT regulireba. 

(3) Tu federaciam gamoiyena Tavisi sakanonmdeblo kompetencia, miwebs ka-
nonis safuZvelze SeuZliaT daadginon gansxvavebuli wesebi Semdeg sakiTxe-
bTan dakavSirebiT: 

1. nadiroba (nadirobis licenziis uflebis gareSe);
2. bunebis dacva da landSaftze zrunva (bunebis dacvis zogadi principe-

bis, saxeobebis dacvis uflebis an sazRvao bunebis dacvis gareSe);
3. miwebis ganawileba;
4. regionaluri dagegmareba;
5. wyalmeurneoba (sawvavze an danadgarebTan dakavSirebuli regulirebis 

wesebis gareSe);
6. umaRles saswavlebelSi Caricxva da umaRlesi ganaTlebis miReba.
am sferoebs mikuTvnebuli kanonebi ZalaSi Sedian ara uadres 6 Tvisa maTi 

miRebidan, Tu bundesratis TanxmobiT sxva ram ar aris dadgenili. pirveli 
winadadebiT gaTvaliswinebul sferoebSi federalur da miwis kanonebs Soris 
urTierTobaSi upiratesoba eniWeba ufro gvian miRebul kanons. 

(4) federaluri kanoniT SeiZleba dadgindes, rom federaluri sakanonm-
deblo regulireba, romelic me-2 abzacis debulebebis arsidan gamomdinare 
aRar aris aucilebeli, SeiZleba Seicvalos miwis samarTliT. 

muxli 73. 
(1) federacias gaaCnia gansakuTrebuli sakanonmdeblo kompetencia Semdeg 

sakiTxebze: 
1. sagareo saqmeebi, aseve, Tavdacva, samoqalaqo mosaxleobis dacvis CaTvliT; 
2. federaciis moqalaqeoba; 
3. Tavisufali gadaadgileba, sapasporto reJimi, registracia, imigracia-

emigracia da eqstradicia; 
4. valuta, fulis mimoqceva da monetis moWra, zomis da wonis reJimi, ase-

ve, zusti drois dadgena; 
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5. teritoriis sabaJo da savaWro erTianoba, xelSekrulebebi vaWrobisa 
da sazRvaro naosnobis Sesaxeb, saqonelbrunvis Tavisufleba, saqonlis da 
gadaricxvebis brunva sazRvargareT, sabaJo da sazRvris dacvis CaTvliT; 

5a. germanuli kulturuli memkvidreobis dacva sazRvargareT emigraciisagan;
6. sahaero mimosvla; 
6a. sarkinigzo mimosvla, romelic mTlianad an umeteswilad ekuTvnis 

federacias (federaciis rkinigza), sarkinigzo gzebis mSenebloba, movla-pa-
tronoba da eqspluatacia, aseve, aRniSnuli gzebiT sargeblobisaTvis safa-
suris miReba; 

7. fosta da telekomunikacia;
8. im pirTa samarTlebrivi mdgomareba, romlebic imyofebian federaciis 

da sajaro samarTlis federaluri korporaciebis samsaxurSi; 
9. samrewvelo sakuTrebis samarTlebrivi dacva, saavtoro samarTali da 

sagamomcemlo samarTali;
9a. saerTaSoriso terorizmis safrTxeebis Tavidan acileba federaluri 

krminaluri policiis samsaxuris mier im SemTxvevebSi, roca ikveTeba sayo-
velTao safrTxe, miwis policiis iurisdiqcia ar aris aRiarebuli an miwis 
umaRlesi organo ayenebs Suamdgomlobas federaciis mier sakiTxis sakuTar 
Tavze aRebis Taobaze. 

10. federaciis da miwebis TanamSromloba
a) kriminaluri policiis sferoSi,
b) Tavisufali demokratiuli wyobilebis safuZvlebis, federaciis an 

miwis arsebobis da usafrTxoebis dacvaSi (konstituciis dacva) da 
g) federaciis teritoriis dacvaSi miswrafebisgan, Zalis gamoyenebiT an Zalis 

gamoyenebisaken mimarTuli mosamzadebeli qmedebebis gziT, ziani miadges germa-
niis federaciuli respublikis sagareo interesebs, aseve, sisxlis samarTlis po-
liciis federaluri uwyebis daarseba da brZola saerTaSoriso damnaSaveobasTan, 

11. statistika federaciis miznebisaTvis; 
12. iaraRisa da feTqebadi nivTierebebis Sesaxeb samarTali; 
13. omis invalidebisa da omis dros gadarCenilTa uzrunvelyofa da yo-

fil samxedro tyveebze mzrunveloba; 
14. birTvuli energiis warmoeba da moxmareba mSvidobiani miznebisaTvis, 

iseTi mowyobilobebis ageba da eqsploatacia, romlebic aRniSnul mizans em-
saxureba, 

dacva safrTxeebisagan, romlebic birTvuli energiis gamoTavisuflebisas 
an ionizirebuli gamosxivebis Sedegad warmoiSoba, da radioaqtiuri nivTie-
rebebis Camarxva. 

(2) pirveli abzacis № 9a-Ti gaTvaliswinebuli wesebi saWiroeben bundes-
ratis Tanxmobas. 

muxli 74. 
(1) konkurenciuli sakanonmdeblo kompetencia vrceldeba Semdeg sfe-

roebze: 
1. samoqalaqo samarTali, sisxlis samarTali, sasamarTlo wyobileba, sa-

samarTlo warmoeba (winaswari patimrobis aRsrulebis samarTlis garda), ad-
vokatura, notariati da iuridiuli konsultacia;

2. samoqalaqo mdgomareobis aqtebi;
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3. kavSirebis/asociaciebis ufleba; 
4. ucxoelTa qveyanaSi yofnisa da mudmivad dasaxlebis ufleba; 
5. (gauqmebulia)
6. ltolvilTa da devnilTa saqmeebi;
7. saxelmwifo socialuri uzrunvelyofa (TavSesafris uflebis garda);
8. (gauqmebulia)
9. samxedro zarali da misi anazRaureba;
10. daRupul mebrZolTa saflavebi, omis sxva msxverplTa da tiraniis msx-

verplTa saflavebi; 
11. ekonomikuri samarTali (samTo saqme, mrewveloba, energetika, saxelobo 

saqme, vaWroba, sabanko da sabirJo saqme, kerZo dazRveva) maRaziebis samuSao 
saaTebis gansazRvris, restornebis, saTamaSo darbazebis, adamianebis eqsponire-
bis, gamofena-gayidvebis, gamofenebisa da bazrobebis mowyobis uflebis garda; 

12. Sromis samarTali, maT Soris sawarmoTa organizacia, Sromis dacva da 
Suamavloba dasaqmebisas, aseve, socialuri dazRveva, umuSevrobisagan dazR-
vevis CaTvliT; 

13. ganaTlebisaTvis gankuTvnili subsidiebis regulireba da samecniero 
kvlevebisTvis xelSewyoba;

14. sakuTrebis CamorTmevis ufleba, ramdenadac igi exeba 73-e da 74-e 
muxlebSi miTiTebul sferoebs; 

15. miwis, wiaRis, bunebrivi resuresebis da warmoebis saSualebebis ga-
dacema saerTo sakuTrebaSi, an saerTo meurneobaSi arsebul sxva formebSi;

16. ekonomikuri Zalauflebis borotad gamoyenebis Tavidan acileba; 
17. warmoebisaTvis xelSewyoba sasoflo da satyeo meurneobaSi (miwebis 

konsolidaciis uflebis garda); sursaTiT momaragebis uzrunvelyofa, saso-
flo da satyeo meurneobis produqtebis Semotana da gatana, TevzWera Ria 
zRvaSi da mimdebare wylebSi, sanapiros dacva; 

18. miwis nakveTebTan dakavSirebuli garigebebi, miwis samarTali (miwis aT-
visebaSi monawileobis uflebis gareSe) da sabinao subsidiis, Zvel valebTan 
dakavSirebuli daxmarebis samarTali, sabinao mSeneblobebSi bonusebis samar-
Tali, maRaroelTa binaTmSeneblobis samarTali da maRaroelTa dasaxlebebis 
Sesaxeb samarTali; 

19. adamianebisa da cxovelebis sayovelTaod saSiSi da gadamdebi daavade-
bebis winaaRmdeg dacvis RonisZiebebi, saeqimo da sxva samedicino profesie-
bsa da Tanamdebobebze daSveba, aseve saafTiaqo saqmis, wamlebis, samkurnalo 
da narkotikuli saSualebebisa da Sxamebis Sesaxeb samarTali; 

19a. saavadmyofoebis ekonomikuri uzrunvelyofa da maT mier gaweuli 
daxmarebis tarifebis regulireba; 

20. sursaTisa da kvebis mrewvelobis samarTali maTi warmoebisaTvis ga-
moyenebuli cxovelebis CaTvliT, sagemovnebo/delikatesebis warmoebis, 
pirveladi moTxovnilebis sagnebisa da sakvebi saSualebebis samarTali, 
sasoflo da satyeomeurneobrivi naTesebisa da nargavebis dacva brunvi-
sas, mcenareTa dacva daavadebebisa da mavneblebisagan, aseve, cxovelTa 
dacva;

21. naosnoba Ria zRvaSi da mimdebare wylebSi, aseve, sazRvao sanavigacio 
niSnebi, sazRvao naosnoba Sida wylebSi, meteorologiuri samsaxuri, sazRvao 
arxebi da saerTo daniSnulebis Sida sawylosno gzebi;
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22. sagzao moZraoba, saavtomobilo transporti, avtostradebis ageba da 
movla-patronoba, aseve, satransporto saSualebebiT sazogadoebrivi gzebiT 
sargeblobisaTvis dawesebuli mosakrebelebis an kompensaciebis akrefa da 
ganawileba; 

23. saliandago gzebi, romlebic ar miekuTvnebian federaciis sarkinigzo 
gzebs garda funikuliorebisa;

24. sanarCeno meurneoba, haeris dacva dabinZurebisagan da brZola xmaurTan; 
25. saxelmwifos pasuxismgebloba; 
26. adamianis sicocxlis medicinis daxmarebiT Seqmna, gamokvleva da memk-

vidreobiTobis informaciis xelovnuri Secvla, aseve, organoebis, qsovile-
bisa da ujredebis transplantaciis Sesaxeb regulaciebi; 

27. miwebis, municipalitetebisa da sajaro samarTlis sxva organoTa mu-
SakTa, aseve miwebis mosamarTleebis statusTan dakavSirebuli uflebebi da 
movaleobebi, garda maT karierasTan, xelfasTan da SeRavaTebTan dakavSire-
buli sakiTxebisa; 

28. nadiroba; 
29. bunebis dacva da landSaftis movla-patronoba;
30. miwebis ganawileba;
31. regionaluri dagegmareba; 
32. wyalmeurneoba;
33. umaRles saswavlebelSi Caricxva da umaRlesi ganaTlebis miReba. 
(2) pirveli abzacis 25-e da 27-e punqtebis Sesabamisad miRebuli kanonebi 

saWiroeben bundesratis Tanxmobas. 

muxli 76. 
(1) kanonproeqtebi bundestagSi Seitaneba federaluri mTavrobis, bundes-

ratis an bundestagis wevrTa mier. 
(2) federaluri mTavrobis kanonproeqtebi Tavdapirvelad wardgenili 

unda iqnes bundesratSi. bundesrats ufleba aqvs aRniSnul kanonproeqte-
bTan dakavSirebiT, eqvsi kviris ganmavlobaSi gamoTqvas Tavisi mosazrebe-
bi. rodesac mniSvnelovani mizezebis arsebobisas, gansakuTrebiT, kanon-
proeqtis didi moculobis gamo, bundesrati moiTxovs vadis gagrZelebas, 
aRniSnuli vada Seadgens cxra kviras. federalur mTavrobas SeuZlia ka-
nonproeqti, romelic man bundesratSi wardgenisas gansazRvra rogorc 
uaRresad saswrafo, sami kviris Semdeg, xolo im SemTxvevaSi, Tu bundes-
rati me-3 winadadebis Sesabamisad daayenebs vadis gagrZelebis moTxovnas, 
eqvsi kviris amowurvis Semdeg warudginos bundestags, imisda miuxedavad, 
bundesratis mosazrebebi kanonproeqtTan dakavSirebiT aris Tu ara war-
modgenili. federaluri mTavroba valdebulia bundesratis mosazrebebi 
miRebisTanave, dauyovnebliv, warudginos bundestags. im kanonproeqteb-
Tan mimarTebiT, romlebic iwveven cvlilebebs am ZiriTad kanonSi an 23-e 
da 24-e muxlebis Sesabamisad suverenuli uflebebis gadacemas, mosazre-
bebis wardgenis vada Seadgens cxra kviras. mocemul SemTxvevaSi me-4 wina-
dadeba ar gamoiyeneba. 

(3) bundesratis kanonproeqtebi bundestags unda waredginos sami Tvis 
vadaSi federaluri mTavrobis meSveobiT. federaluri mTavroba valdebu-
lia kanonproeqtebTan dakavSirebiT warmoadginos Tavisi mosazrebebi. ro-
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desac mniSvnelovani mizezebis arsebobisas, gansakuTrebiT, kanonproeqtis 
didi moculobis gamo, federaluri mTavroba moiTxovs vadis gagrZelebas, 
aRniSnuli vada Seadgens cxra kviras. rodesac bundesratma kanonproeqti 
gansazRvra, rogorc uaRresad saswrafo, vada Seadgens sam kviras, xolo 
im SemTxvevaSi, Tu federaluri mTavroba me-3 winadadebis Sesabamisad da-
ayenebs vadis gagrZelebis moTxovnas, eqvs kviras. im kanonproeqtebTan mi-
marTebiT, romlebic iwveven cvlilebebs am ZiriTad kanonSi an 23-e da 24-e 
muxlebis Sesabamisad suverenuli uflebebis gadacemas, mosazrebebis ward-
genis vada Seadgens cxra kviras. am SemTxvevaSi me-4 winadadeba ar gamoiye-
neba. kanonproeqtebi bundestagma unda ganixilos da gadawyvetileba miiRos 
Sesabamis vadaSi. 

muxli 77. 
(1) federaluri kanonebi miiReba bundestagis mier. miRebuli kanonebi 

bundestagis Tavmjdomaris mier dauyovnebliv unda gadaeces bundesrats. 
(2) bundesrats SeuZlia miRebuli kanonis misTvis gadacemidan sami kvi-

ris ganmavlobaSi moiTxovos komitetis mowveva, romelic kanonis erTo-
blivi ganxilvisaTvis iqmneba bundestagis da bundesratis wevrTa mier. am 
komitetis Semadgenloba da misi saqmianobis procedura regulirdeba re-
glamentiT, romelic miiReba bundestagis mier bundesratis TanxmobiT. ko-
mitetSi Semavali bundesratis wevrebi ar arian SezRudulni miTiTebebiT. 
Tu kanonis miRebisaTvis aucilebelia bundesratis Tanxmoba, bundestags 
da federalur mTavrobas SeuZliaT moiTxovon komitetis mowveva. Tu ko-
miteti warmoadgens winadadebebs miRebuli kanonis teqstSi cvlilebebis 
Setanis Sesaxeb, aseT SemTxvevaSi bundestagma unda miiRos axali gadawyve-
tileba. 

(2a) rodesac kanonis misaRebad bundesratis Tanxmoba aucilebelia, bun-
desratma kanonTan dakavSirebiT Tavisi gadawyvetileba unda miiRos dad-
genil vadaSi, Tu dayenebuli ar aris me-2 abzacis pirveli winadadebiT 
gaTvaliswinebuli moTxovna an Tu komiteti ar miiRebs gadawyvetilebas 
miRebuli kanonis teqstSi cvlilebebis Setanis Sesaxeb. 

(3) ramdenadac kanonis misaRebad bundesratis Tanxmoba aucilebeli 
ar aris, bundesrats SeuZlia me-2 abzacSi miTiTebuli proceduris das-
rulebis Semdeg, ori kviris ganmavlobaSi Seitanos protesti bundesta-
gis mier miRebuli kanonis winaaRmdeg. protestis Setanis vada, me-2 ab-
zacis bolo winadadebaSi miTiTebul SemTxvevaSi, aiTvleba bundestagis 
mier miRebuli axali gadawyvetilebis Semosvlis dRidan. xolo yvela 
sxva SemTxvevaSi, komitetSi proceduris dasrulebis Sesaxeb me-2 abzacSi 
gaTvaliswinebuli komitetis Tavmjdomaris mier mowodebuli Setyobine-
bis Semosvlis dRidan. 

(4) Tu protesti miRebuli iqneba bundesratis wevrTa xmebis umravle-
sobiT, aseT SemTxvevaSi igi SeiZleba uaryofil iqnes bundestagis wevrTa 
umravlesobis gadawyvetilebiT. Tu bundesratma protesti miiRo Tavisi 
xmebis aranakleb ori mesamedis umravlesobiT, aseT SemTxvevaSi bundes-
tagis mier misi uaryofisTvis saWiroa xmebis ori mesamedis umravlesoba, 
romelic Seadgens, sul mcire bundestagis wevrTa xmebis uravlesobas. 
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muxli 78. 
bundestagis mier miRebuli kanoni ZalaSi Sedis, Tu bundesrati mas daeTanx-

meba, 77-e muxlis me-2 abzacis Sesabamisad ar daayenebs moTxovnas, 77-e muxlis 
me-3 abzaciT gaTvaliswinebul vadaSi ar ganacxadebs protests an gamoTxovs 
aRniSnul protests, an Tu protesti uaryofili iqneba bundestagis mier.

muxli 79. 
(1) ZiriTadi kanoni SeiZleba Seicvalos mxolod kanoniT, romelic 

specialurad cvlis ZiriTadi kanonis teqsts an Seaqvs masSi damatebebi. 
im saerTaSoriso xelSekrulebebis dadebisas, romelTa sagans warmoad-
gens mSvidobiani daregulireba, mSvidobiani daregulirebis momzadeba, 
saokupacio-samarTlebrivi reJimis Sewyveta, aseve, im xelSekrulebebis 
dadebisas, romelTa daniSnulebaa emsaxuron federaciuli respublikis 
Tavdacvas, imis dasadastureblad, rom ZiriTadi kanonis debulebebi ar 
ewinaaRmdegebian aseTi xelSekrulebebis dadebas da ZalaSi Sesvlas, sak-
marisia am ZiriTadi kanonis teqstis damateba, romelic izRudeba aseTi 
dadasturebiT. 

(2) aseTi kanoni saWiroebs bundestagis da bundesratis wevrTa xmaTa ori 
mesamedis Tanxmobas.

(3) dauSvebelia am ZiriTadi kanonis Secvla im sakiTxTan mimarTebiT, rome-
lic exeba federaciis miwebad dayofas, kanonmdeblobaSi miwebis monawileobis 
principebs an principebs, romlebic dadgenilia pirvel da me-20 muxlebSi. 

muxli 80. 
(1) kanonma federalur mTavrobas, federalur ministrs an miwebis mTa-

vrobebs SeiZleba mianiWos samarTlebrivi dadgenilebis gamocemis ufleba-
mosileba. amasTan, kanoniT unda ganisazRvros miniWebuli uflebamosilebis 
Sinaarsi, mizani da moculoba. dadgenilebaSi miTiTebuli unda iyos misi 
gamocemis samarTlebrivi safuZveli. Tu kanoniT gaTvaliswinebulia ufle-
bamosilebebis Semdgomi gadacemis SesaZlebloba, aseT SemTxvevaSi uflebamo-
silebaTa gadacemisTvis saWiroa samarTlebrivi dadgenilebis gamocema. 

(2) Tu federaluri kanoniT sxva ram aris dadgenili, budesratis Tanxmobas 
saWiroeben federaluri mTavrobis an federaluri ministrebis samarTlebrivi 
dadgenilebebi fostis da telekomunikaciebis gamoyenebis principebis da tari-
febis Sesaxeb, federaciis rkinigziT sargeblobis safasuris miRebis ZiriTadi 
debulebebis Sesaxeb, rkinigzis mSeneblobisa da eqspluataciis Sesaxeb, aseve, 
samarTlebrivi dadgenilebebi, romlebic miiReba iseTi federaluri kanonebis 
safuZvelze, romlebic saWiroeben bundesratis Tanxmobas an romlebsac miwebi 
asruleben federaciis davalebiT an sakuTari kompetenciis farglebSi. 

(3) bundesrats SeuZlia, federalur mTavrobas warudginos proeqtebi im 
samarTlebrivi dadgenilebebis gamosacemad, romlebic saWiroeben bundesra-
tis Tanxmobas. 

(4) ramdenadac miwebis mTavrobebi federaluri kanoniT an federaluri 
kanonebis safuZvelze uflebamosili arian gamoscen samarTlebrivi dadgeni-
lebebi, imdenad eniWebaT miwebs ufleba regulireba ganaxorcielon kanone-
bis miRebis meSveobiT. 
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muxli 80a. 
(1) Tu am ZiriTad kanonSi an Tavdacvis, maT Soris samoqalaqo mosaxleobis 

dacvis CaTvliT, Sesaxeb federalur kanonSi ganisazRvreba, rom samarTle-
brivi debulebebi SeiZleba gamoyenebuli iqnas mxolod am muxlis Sesabami-
sad, maTi gamoyeneba Tavdacvis mdgomareobis garda dasaSvebia mxolod im 
SemTxvevaSi, Tu bundestagi daadgens daZabuli mdgomareobis arsebobas, an 
gascems specialur Tanxmobas aseT gamoyenebaze. daZabuli mdgomareobis ar-
sebobis dadgena da specialuri Tanxmobis gacema, me-5 abzacis pirvel da me-
12a muxlis me-6 abzacis me-2 winadadebaSi miTiTebul SemTxvevebSi, moiTxovs 
micemuli xmebis ori mesamedis umravlesobas. 

(2) zomebi, romlebic miRebulia pirvel abzacSi miTiTebuli samarTle-
brivi debulebebis safuZvelze, unda gauqmdes, Tu amas moiTxovs bundestagi. 

(3) pirveli abzacisagan gansxvavebiT, aseTi samarTlebrivi debulebebis 
gamoyeneba dasaSvebia saerTaSoriso organos mier samokavSireo xelSekrule-
bis farglebSi, federaluri mTavrobis TanxmobiT miRebuli gadawyvetilebis 
safuZvelze da Sesabamisad. am abzacis safuZvelze miRebuli zomebi unda 
gauqmdes, Tu amas moiTxovs bundestagi Tavisi wevrebis xmaTa umravlesobiT. 

muxli 81. 
(1) Tu 68-e muxliT gaTvaliswinebul SemTxvevaSi bundestagi ar iqneba 

daTxovnili, federalur prezidents SeuZlia federaluri mTavrobis wina-
dadebiT da bundesratis TanxmobiT, gamoacxados sakanonmdeblo saWiroebis 
mdgomareoba im kanonproeqtTan mimarTebiT, romelic bundestagma uaryo, 
miuxedavad imisa, rom federalurma mTavrobam aRniSnuli kanonproeqti gan-
sazRvra, rogorc gadaudebeli. aRniSnuli procedura gamoyenebadia aseve 
im uaryofili kanonproeqtis SemTxvevaSic, romelsac federaluri kancleri 
ukavSirebda 68-e muxlSi aRniSnul winadadebas. 

(2) Tu bundestagi sakanonmdeblo saWiroebis mdgomareobis gamocxade-
bis Semdeg isev uaryofs kanonproeqts, an mas miiRebs federaluri mTa-
vrobisaTvis miuRebeli redaqciiT, kanoni ZalaSi Sesulad iTvleba, Tu mas 
daeTanxmeba bundesrati. aRniSnuli vrceldeba im SemTxvevazec, rodesac 
proeqti misi xelaxali Setanidan ori kviris ganmavlobaSi ar iqneba miRebu-
li bundestagis mier. 

(3) federaluri kancleris Tanamdebobaze yofnis periodSi nebismieri sxva, 
bundestagis mier uaryofili kanonproeqti aseve SeiZleba miRebul iqnes pir-
veli an meore abzacebis Sesabamisad, sakanonmdeblo saWiroebis mdgomareobis 
pirveli gamocxadebidan eqvsi Tvis ganmavlobaSi. am vadis amowurvis Semdeg 
Tanamdebobaze imave federaluri kancleris yofnis periodSi dauSvebelia 
sakanonmdeblo saWiroebis mdgomareobis Semdgomi gamocxadeba. 

(4) me-2 abzacis Sesabamisad ZalaSi Sesuli kanonis safuZvelze ZiriTadi 
kanoni ar SeiZleba Seicvalos, nawilobriv an mTlianad gauqmdes an SeCerdes 
misi moqmedeba. 

muxli 82. 
(1) kanonebi, romlebic ZalaSi Sevidnen am ZiriTadi kanonis debulebebis 

safuZvelze, Tanaxelmoweris Semdeg mzaddeba federaluri prezidentis mier 
da qveyndeba Á federalur kanonTa JurnalSi~. samarTlebrivi dadgenilebebi 
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mzaddeba maTi gamomcemi organoebis mier da Tu kanoniT sxva ram aris dad-
genili, qveyndeba Á federalur kanonTa JurnalSi~. 

(2) yvela kanonSi da samarTlebriv dadgenilebaSi gansazRvruli unda iyos 
maTi ZalaSi Sesvlis TariRi. aseTi gansazRvrebis ararsebobis SemTxvevaSi 
isini ZalaSi Sedian Á federalur kanonTa Jurnalis~ gamosvlidan me-14 dRes. 

VIII federaluri kanonebis aRsruleba da 
federaluri administracia

muxli 83. 
miwebi federalur kanonebs asruleben rogorc sakuTar saqmes, ramdena-

dac am ZiriTadi kanoniT sxva ram ar aris dadgenili an daSvebuli. 

muxli 84. 
(1) Tu miwebi federalur kanonebs aRasruleben rogorc sakuTar saqmes, aseT 

SemTxvevaSi isini TviTon aregulireben xelisuflebis organoebis mowyobasa 
da administraciul warmoebas. Tu federaluri kanonebiT sxva ram aris dad-
genili, miwebs SeuZliaT am wesebisagan gansxvavebuli wesebis gansazRvra. Tu 
miwis mTavrobam me-2 winadedebis Sesabamisad sxva ram daadgina, maSin amasTan 
dakavSirebuli xelisuflebis organoebis mowyobasa da administraciul war-
moebasTan dakavSirebuli federaluri kanonebi am miwisaTvis ZalaSi Sedis ara 
uadres 6 Tvisa maTi miRebidan, Tu bundesratis TanxmobiT sxva ram ar aris 
gansazRvruli. 72-e muxlis me-3 abzacis me-3 winadadeba gamoiyeneba Sesabamisad. 
gansakuTrebul SemTxvevebSi, Tu arsebobs erTiani regulirebis gansakuTrebu-
li saWiroeba, federacias SeuZlia administraciuli warmoeba daareguliros 
miwebisaTvis gansxvavebuli regulirebebis uflebamosilebis miniWebis gareSe. 
es kanonebi saWiroeben bundesratis Tanxmobas. ar daiSveba federaluri kanoniT 
municipalitetebsa da TemTa kavSirebze amocanebis ganxorcielebis gadakisreba. 

(2) federalur mTavrobas SeuZlia bundesratis TanxmobiT gamosces zoga-
di administraciuli debulebebi. 

(3) federaluri mTavroba axorcielebs zedamxedvelobas miwebis mier fede-
raluri kanonebis moqmedi samarTlis Sesabamisad aRsrulebaze. am mizniT fe-
deralur mTavrobas SeuZlia, gagzavnos uflebamosili pirebi miwebis umaRles 
organoebSi, xolo maTi TanxmobiT, an aseT Tanxmobaze uaris Tqmis SemTxvevaSi 
bundesratis TanxmobiT, aseve xelisuflebis qvemdgom organoebSic. 

(4) Tu miwebis mier federaluri kanonebis aRsrulebisas federaluri mTa-
vrobis mier aRmoCenili naklovanebebi ar aRmoifxvreba, federaluri mTa-
vrobis an miwis winadadebiT, bundesrati iRebs gadawyvetilebas imis Tao-
baze, daarRvia Tu ara miwam samarTlis norma. bundesratis gadawyvetileba 
SeiZleba gasaCivrdes federalur sakonstitucio sasamarTloSi. 

(5) federalur mTavrobas kanoniT, romelic saWiroebs bundesratis 
Tanxmobas, SeiZleba mieniWos uflebamosileba, gansakuTrebul SemTxveve-
bSi, federaluri kanonebis aRsrulebis Taobaze gasces konkretuli mi-
TiTebebi. aRniSnuli miTiTebebi mimarTuli unda iyos miwebis umaRlesi 
xelisuflebis organoebisadmi, garda federaluri mTavrobis mier gadau-
deblad miCneuli SemTxvevebisa. 
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muxli 85. 
(1) Tu miwebi federalur kanonebs aRasruleben federaciis davalebiT, 

aseT SemTxvevaSi, xelisuflebis organoebis mowyoba rCeba miwebis uflebamo-
silebaSi, ramdenadac federaluri kanonebiT, bundesratis TanxmobiT, sxva 
ram ar aris dadgenili. ar daiSveba federaluri kanoniT municipalitetebsa 
da TemTa kavSirebze amocanebis ganxorcielebis gadakisreba. 

(2) federalur mTavrobas SeuZlia bundesratis TanxmobiT, gamosces zoga-
di administraciuli debulebebi. mas SeuZlia, erTgvarovnad daareguliros 
moxeleebisa da mosamsaxureebis momzadeba. saSualo instanciis xelisufle-
bis organoebis xelmZRvanelebi unda dainiSnon misi TanxmobiT. 

(3) miwebis xelisuflebis organoebi eqvemdebarebian federaciis umaRlesi 
kompetenturi xelisuflebis organoebis miTiTebebs. miTiTebebi mimarTuli 
unda iyos miwebis umaRlesi xelisuflebis organoebisadmi, garda federalu-
ri mTavrobis mier gadaudeblad miCneuli SemTxvevebisa. miTiTebis Sesruleba 
uzrunvelyofili unda iqnes miwebis umaRlesi xelisuflebis organoebis mier. 

(4) federaluri zedamxedveloba vrceldeba aRsrulebis kanonierebaze 
da mizanSewonilobaze. am mizniT federalur mTavrobas SeuZlia moiTxovos 
angariSebi da dokumentebi, gagzavnos uflebamosili pirebi xelisuflebis 
yvela organoSi. 

muxli 86. 
Tu kanonebis aRsruleba xorcieldeba federaciis mier, sakuTari federa-

luri administraciis an uSualod misdami daqvemdebarebuli korporaciebis 
an sajaro samarTlis dawesebulebebis meSveobiT, aseT SemTxvevaSi federa-
luri mTavroba, Tu kanonSi specialuri daTqma ar arsebobs, gamoscems zogad 
administraciul debulebebs. igi awesrigebs xelisuflebis organoebis mow-
yobas, ramdenadac kanoniT sxva ram ar aris dadgenili. 

muxli 87. 
(1) uSualod federalur administracias, sakuTari qvemdgomi adminis-

traciuli rgolebiT, miekuTvneba sagareo uwyeba, federaluri finansebis 
marTva da 89-e muxlis Sesabamisad — federaluri sawylosno gzebis da naos-
nobis marTva. federaluri kanoniT SeiZleba Seiqmnas federaluri sazRvris 
dacvis organoebi, sapolicio sacnobaro da informaciis samsaxuris, krimi-
naluri policiis da konstituciis dacvis da, Zalis gamoyenebiT, an aseTi 
Zalis gamoyenebisaken mimarTuli mosamzadebeli moqmedebebis mcdelobebi-
sagan (romelTac SeuZliaT ziani miayenon germaniis federaciuli respu-
blikis sagareo interesebs) federaciis teritoriis dacvisaTvis monacemTa 
Segrovebis centraluri organoebi. 

(2) uSualod federacias daqvemdebarebuli sajaro samarTlis korpora-
ciebis saxiT moqmedeben socialuri dazRvevis is dawesebulebebi, romelTa 
kompetenciis sfero scildeba erTi miwis teritoriis farglebs. socialuri 
dazRvevis dawesebulebebi, romelTa kompetencia vrceldeba erTze meti, ma-
gram ara umetes sami miwis teritoriaze, pirveli winadadebisagan gansxvave-
biT, moqmedeben uSualod miwebis daqvemdebarebaSi myofi sajaro samarTlis 
korporaciebis saxiT, Tu maTze kontrolis ganmaxorcielebeli miwa gansazR-
vrulia dainteresebuli miwebis mier.
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(3) garda amisa, im sakiTxebTan dakavSirebiT, romlebSic federacias 
gaaCnia kanonmdeblobis miRebis ufleba, federaluri kanoniT SeiZleba 
Seiqmnas umaRlesi damoukidebeli federaluri organoebi da axali, uSua-
lod federaciis daqvemdebarebaSi myofi sajaro samarTlis korporaciebi 
da dawesebulebebi. Tu federaciis winaSe dadgeba axali amocanebi im sfe-
roebSi, romlebSic mas gaaCnia kanonmdeblobis miRebis ufleba, gadaude-
beli aucileblobis SemTxvevaSi, bundesratisa da bundestagis umravles-
obis wevrTa TanxmobiT, SeiZleba Seiqmnas saSualo da qveda instanciebis 
organoebi. 

muxli 87a. 
(1) federacia TavdacvisaTvis qmnis SeiaraRebul Zalebs. maTi raodenoba da 

organizaciis ZiriTadi damaxasiaTebeli niSnebi gawerili unda iyos biujetSi. 
(2) Tavdacvis garda SeiaraRebuli Zalebi SeiZleba gamoyenebuli iqnes 

mxolod am ZiriTadi kanoniT konkretulad gansazRvrul SemTxvevebSi.
(3) Tavdacvis an daZabuli mdgomareobis SemTxvevaSi SeiaraRebuli Zalebi 

aRWurvilni arian uflebamosilebiT, imdenad, ramdenadac es aucilebelia 
maT mier Tavdacvis amocanebis Sesasruleblad, daicvan samoqalaqo obieqtebi 
da gadawyviton moZraobis regulirebasTan dakavSirebuli amocanebi. garda 
amisa, Tavdacvis an daZabuli mdgomareobis dros, policiuri RonisZiebebis 
mxardaWerisaTvis SeiaraRebul Zalebs SeiZleba gadaeceT samoqalaqo obie-
qtebis dacvis funqcia. aRniSnulis ganxorcielebisas SeiaraRebuli Zalebi 
moqmedeben kompetentur xelisuflebis organoebTan erTad. 

(4) im safrTxis aRmosafxvrelad, romelic emuqreba federaciis an rome-
lime miwis arsebobas an Tavisufali, demokratiuli wyobilebis safuZvle-
bs, federalur mTavrobas SeuZlia, Tu arsebobs 91-e muxlis me-2 abzacSi 
miTiTebuli winapirobebi da Tu policiuri Zalebi, aseve, federaluri sa-
zRvris dacvis organoebis Zalebi ar aris sakmarisi, samoqalaqo obieqtebis 
dacvaSi da organizebuli da SeiaraRebuli formirebis winaaRmdeg brZolaSi 
policiis da federaluri sazRvis dacvis organoebis dasaxmareblad gamoi-
yenos SeiaraRebuli Zalebi. SeiaraRebuli Zalebis gamoyeneba unda Sewydes, 
rodesac amas moiTxovs bundestagi an bundesrati. 

muxli 87b. 
(1) federaluri samxedro mmarTveloba xorcieldeba sakuTari federalu-

ri administaciis mier, sakuTari qvemdgomi administraciuli rgolebiT. mis 
amocanaSi Sedis piradi Semadgenlobisa da SeiaraRebuli Zalebis materialuri 
moTxovnilebebis uSualo uzrunvelyofis sakiTxebi. dazaralebulebis uzrun-
velyofis da mSeneblobis amocanebi federalur samxedro mmarTvelobas Sei-
Zleba gadaeces mxolod federaluri kanoniT, romelic saWiroebs bundesratis 
Tanxmobas. bundesratis Tanxmobas aseve saWiroeben kanonebi, romlebiTac fede-
ralur samxedro mmarTvelobas eniWeba uflebamosileba, Caerios mesame pirebis 
uflebebSi. aRniSnuli ar exeba kanonebs, romlebic exebian pirad Semadgenlobas. 

(2) sxva SemTxvevebSi, Tavdacvis Sesaxeb federaluri kanonebiT, maT Soris, 
samxedro samsaxuris Secvlis da samoqalaqo mosaxleobis dacvis Sesaxeb fe-
deraluri kanonebiT, bundesratis TanxmobiT SeiZleba dadgindes, rom isini 
srulad an nawilobriv aRsruldebian uSualod federaluri administraciis 
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mier sakuTari qvemdgomi administraciuli rgolebis meSveobiT an miwebis 
mier, federaciis davalebiT. Tu aseTi kanonebis aRsruleba xorcieldeba 
miwebis mier federaciis davalebiT, aRniSnuli kanonebiT bundesratis Tanx-
mobiT SeiZleba dadgindes, rom uflebamosilebebi, romlebic 85-e muxlis 
safuZvelze ekuTvnis federalur mTavrobas da kompetentur umaRles fede-
ralur organoebs, SeiZleba srulad an nawilobriv gadaeces umaRles fede-
ralur organoebs. amasTan SeiZleba dadgindes, rom am organoebis mier 85-e 
muxlis me-2 abzacis pirveli winadadebis Tanaxmad gamocemuli zogadi admi-
nistraciuli debulebebi ar saWiroeben bundesratis Tanxmobas. 

muxli 87g. 
kanonebi, romlebic miiReba 73-e muxlis pirveli abzacis me-14 punqtis 

safuZvelze, bundesratis TanxmobiT SeiZleba adgendnen, rom maTi aRsrule-
ba miwebis mier xorcieldeba federaciis davalebiT. 

muxli 87d. 
(1) sahaero mimosvlis marTva xorcieldeba federaluri administraciis 

mier. frenebis usafrTxoebasTan dakavSirebuli amocanebis ganxorcieleba 
SeuZliaT aseve im ucxoel frenebis usafrTxoebis uzrunvelyofaze pasuxis-
mgebel organizaciebs, romlebic evropuli erTobis samarTliT arian neba-
darTuli. detalebs awesrigebs federaluri kanoni. 

(2) federaluri kanoniT, romelic saWiroebs bundesratis Tanxmobas, sa-
haero mimosvlis marTvis amocanebi federaciis davalebiT SeiZleba gadae-
ceT miwebs. 

muxli 87e. 
(1) sarkinigzo mimosvlis marTva xorcieldeba federaluri administraciis 

mier. sarkinigzo mimosvlis marTvis amocanebi, federaluri kanonis miRebis 
meSveobiT, SeiZleba gadaeces miwebs, rogorc sakuTari saqme. 

(2) federaluri kanonis Sesabamisad, federacia axorcielebs sarkinigzo mi-
mosvlis marTvis amocanebs, romlebic scildeba federaciis rkinigzis sferos. 

(3) federaciis rkinigza imarTeba rogorc kerZo samarTlis sameurneo 
sawarmo. igi imyofeba federaciis sakuTrebaSi, ramdenadac sameurneo sawar-
mos saqmianoba moicavs saliandago gzebis mSeneblobas, Senaxvas da eqsplua-
tacias. me-2 winadadebis Sesabamisad sawarmoebSi federaciis wilebis gada-
cema xorcieldeba kanonis safuZvelze. aRniSnul sawarmoebSi wilis umetesi 
nawili rCeba federacias. detalebi regulirdeba federaluri kanoniT. 

(4) federacia uzrunvelyofs, rom federaciis saliandago gzebis Senaxvi-
sa da ganviTarebis, aseve, aRniSnul gzebze satransporto momsaxurebis gawe-
visas, mxedvelobaSi miiReba saerTo keTildReobis, gansakuTrebiT satrans-
porto saWiroebis moTxovnebi, ramdenadac aRniSnuli ar exeba sarkinigzo 
samgzavro transports. detalebi regulirdeba federaluri kanoniT. 

(5) kanonebi, romlebic miiReba pirveli da meoTxe abzacebis safuZvelze, 
saWiroeben bundesratis Tanxmobas. aseve, bundesratis Tanxmobas saWiroeben ka-
nonebi, romlebic aregulireben federaciis rkinigzis sawarmoebis likvidacias, 
Serwymas an gayofas, federaciis rkinigzis saliandago gzebis mesame pirebisTvis 
gadacemas, an romlebic gavlenas axdenen sarkinigzo samgzavro transportze. 
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muxli 87v. 
(1) federaluri kanonis Sesabamisad, romelic saWiroebs bundesratis 

Tanxmobas, federacia uzrunvelyofs fostis da telekomunikaciiis sfe-
roSi arsebuli Sesabamisi da sakmarisi momsaxureobis gavrcelebas mTel 
federalur teritoriaze. 

(2) pirvel abzacSi miTiTebuli momsaxurebebis miwodeba xorcieldeba ker-
Zo samewarmeo saqmianobis wesiT, germaniis federaluri fostis specialuri 
qonebis bazaze Seqmnili sawarmoebis da sxva kerZo mimwodeblebis mier. fos-
tisa da telekomunikaciis sferoSi marTva xorcieldeba federaluri admi-
nistraciis mier. 

(3) me-2 abzacis me-2 winadadebis debulebebis miuxedavad, federacia 
federaluri kanonis Sesabamisad, sajaro samarTlis federaluri dawese-
bulebebis meSveobiT asrulebs garkveul amocanebs im sawarmoebTan mi-
marTebiT, romlebic federaluri kanonis mixedviT Seqmnilia germaniis 
federaluri fostis specialuri qonebis safuZvelze. 

muxli 88. 
federacia, federaluri bankis saxiT, qmnis savaluto da saemisio 

banks. misi amocanebi da uflebamosilebebi evropuli kavSiris farglebSi 
SeiZleba gadaeces evropul centralur banks, romelic aris damouki-
debeli da romlis upirates mizans warmoadgens fasebis stabilurobis 
uzrunvelyofa. 

muxli 89. 
(1) federacia warmoadgens yofili saimperio sawylosno gzebis mesa-

kuTres. 
(2) federacia sawylosno gzebs marTavs sakuTari organoebis meS-

veobiT. igi axorcielebs im Sida naosnobasTan dakavSirebul saxelmwifo 
amocanebs, romelic scildeba erTi miwis teritoriis farglebs. seve, 
sazRvao naosnobasTan dakavSirebul saxelmwifo amocanebs, romlebic mas 
gadaecema kanoniT. ramdenadac federaluri sawylosno gzebi gadis erTi 
miwis teritoriaze, federacias SeuZlia am miwis TxovniT, maTi marTva, 
federaciis davalebis saxiT, gadasces aRniSnul miwas. Tu sawylosno gza 
gadis ramdenime miwis teritoriaze, federacias SeuZlia misi marTva da-
avalos im miwas, romelsac airCeven dainteresebuli miwebi. 

(3) sawylosno gzebis marTvis, ganviTarebisa da aRWurvisas, miwebTan 
SeTanxmebiT, daculi unda iyos bunebis dacvisa da sawylosno meurneobis 
moTxovnebi.

muxli 90. 
(1) federacia warmoadgens yofili saimperio avtostradebis da saimpe-

rio trasebis mesakuTres. 
(2) federalur avtostradebs da sxva Soreuli mimosvlis federalur 

trasebs federaciis davalebiT marTaven miwebi an miwebis samarTlis Sesa-
bamisad gansazRvruli kompetenturi TviTmmarTveli korporaciebi. 

(3) federacias SeuZlia romelime miwis winadadebiT sakuTari fede-
raluri administraciis marTvaSi miiRos aRniSnuli miwis teritoriaze 
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arsebuli federaluri avtostradebi da sxva federaluri Soreuli mi-
mosvlis trasebi. 

muxli 91. 
(1) safrTxis Tavidan asacileblad, romelic emuqreba federaciis 

an romelime miwis arsebobas an Tavisufali demokratiuli wyobilebis 
safuZvlebs, miwas SeuZlia, moiTxovos sxva miwebis policiuri Zalebis, 
aseve, administraciebis da federaluri sazRvris dacvis organoebis Za-
lebis gamoyeneba. 

(2) Tu miwa, romelsac emuqreba safrTxe, TviTon ar aris mzad an ar 
SeuZlia aRmofxvras aRniSnuli safrTxe, federalur mTavrobas SeuZlia, 
sakuTari gankargulebiT daiqvemdebaros aRniSnuli miwis policia da sxva 
miwebis policiuri Zalebi. aseve gamoiyenos federaluri sazRvris dacvis 
Zalebi da dawesebulebebi. aRniSnuli gankarguleba unda gauqmdes safr-
Txis likvidaciisTanave. aseve, yvela SemTxvevaSi, bundesratis moTxo-
vniT. Tu safrTxe vrceldeba erTze meti miwis teritoriaze, federalur 
mTavrobas SeuZlia, ramdenadac es aucilebelia safrTxesTan efeqturi 
brZolisaTvis, misces miTiTebebi miwebis mTavrobebs. pirveli da me-2 wi-
nadadebebi xelSeuxebeli rCeba. 

VIIIa. saerTo amocanebi,
administraciuli TanamSromloba. 

muxli 91a. 
(1) Tu amocanebs aqvT sazogadoebrivi mniSvneloba da federaciis mo-

nawileoba aucilebelia cxovrebis pirobebis gasaumjobeseblad (saerTo 
amocanebi), federacia monawileobs miwebis amocanebis SesrulebaSi, Sem-
deg sferoebSi:

1. regionaluri ekonomikuri struqturis gaumjobeseba; 
2. agraruli struqturis gaumjobeseba da mimdebare zonebis dacva. 
(2) saerTo amocanebi da koordinaciasTan dakavSirebuli calkeuli 

sakiTxebi detalurad regulirdeba federaluri kanoniT, bundesratis 
TanxmobiT. 

(3) pirveli abzacis pirvel punqtSi miTiTebul SemTxvevebSi, fede-
racia TiToeul miwaze gaiRebs xarjebis naxevars. pirveli abzacis me-2 
punqtSi gaTvaliswinebul SemTxvevebSi, federacia gaiRebs xarjebis ara-
nakleb naxevars; monawileoba dadgenili unda iyos yvela miwisaTvis saer-
To safuZvelze. detalebi regulirdeba kanoniT. dafinansebis debulebe-
bi daTqmuli unda iyos federaciisa da miwebis sabiujeto gegmebSi. 

 
muxli 91b. 
(1) federacias da miwebs SeuZliaT SeTanxmebebis safuZvelze, transre-

gionaluri mniSvnelobis SemTxvevebSi iTanamSromlon Semdegi sakiTxebis 
xelSewyobisas: 

1. universitetebis farglebs gareT samecniero kvlevebis dawesebule-
bebi da proeqtebi;
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2. samecniero proeqtebi universitetebSi;
3. universitetebTan arsebuli kvlevis obieqtebi didi teqnikis CaTv-

liT
me-2 punqtis pirveli winanadebiT gaTvaliswinebul SeTanxmebebs esaWi-

roeba yvela federaluri miwis Tanxmoba.
(2) federaciasa da miwebs SeuZliaT SeTanxmebis safuZvelze iTanam-

Sromlon ganaTlebis sistemis saerTaSoriso doneze efeqtianobis dadge-
nis mizniT da amasTan dakavSirebuli Sesabamisi moxsenebebisa da rekomen-
daciebis SemuSavebis procesSi.

(3) xarjebis ganawileba regulirdeba xelSekrulebiT. 

muxli 91g 
(1) federaciasa da miwebs SeuZliaT iTanamSromlon maTze dakisrebuli 

amocanebis ganxorcielebisaTvis saWiro informaciul-teqnikuri sisteme-
bis dagegmarebis, mSeneblobisa da eqsploataciis procesSi.

(2) federaciasa da miwebs SeuZliaT SeTanxmebebis safuZvelze daad-
ginon maT informaciul-teqnikur sistemebs Soris komunikaciis ganxor-
cielebisaTvis saWiro standartebi da usafrTxoebis uzrunvelyofasTan 
dakavSirebuli moTxovnebi. pirveli winadadebis Sesabamisad SeTanxmebebi 
TanamSromlobis principebis Sesaxeb SeiZleba iTvaliswinebdnen, rom re-
gulirebis detaluri wesebi ZalaSi Seva federaciisa da miwebisaTvis Se-
TanxmebaSi gansazRvruli kvalificiuri umravlesobis Tanxmobis SemTxve-
vaSi. isini saWiroeben bundestagisa da monawile miwebis anxmobas: ufleba, 
Sewyviton es SeTanxmeba, ar aris gamoricxuli. 

(3) miwebi aseve SeiZleba SeTanxmdnen am informaciul-teqnikur siste-
mebis erTobliv eqsploataciaze, aseve saamisod gansazRvruli obieqte-
bis/struqturebis mSeneblobaze.

(4) federaciisa da miwebis informaciul-teqnikuri sistemebis erT-
maneTTan dakavSirebis mizniT federacia qmnis erTian qsels. detalebs 
aseTi qselis Seqmnisa da eqsploataciis Sesabeb awesrigebs federaluri 
kanoni, romelic saWiroebs bundesratis Tanxmobas. 

muxli 91d 
federalur mTavrobasa da miwebs SeuZliaT maTi administraciebis qme-

dunarianobis dadgenisa da maTTvis xelSewyobis mizniT ganaxorcielon 
SedarebiTi kvlevebi da gamoaqveynon Sedegebi. 

muxli 91e 
(1) samuSaos maZiebelTa socialuri dacvis sferoSi arsebuli federa-

luri kanonebis Sesrulebisas federacia da miwebi an miwebis samarTliT 
saamisod uflebamosili Temebi da TemTa kavSirebi TanamSromloben, ro-
gorc wesi, erTobliv struqturebSi.

(2) federaciam SeiZleba dauSvas, rom TemTa da TemTa kavSirebis 
SezRudulma raodenobam miwis umaRlesi organos SuamdgomlobiTa da 
TanxmobiT damoukideblad/martom ganaxorcielos pirveli abzaciT 
gaTvaliswinebuli amocanebi. aucilebeli xarji administraciuli xar-
jis CaTvliT ekisreba federacias, Tu pirveli abzaciT gaTvaliswinebu-
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li kanonebis SesrulebasTan dakavSirebuli amocanebi federaciam unda 
ganaxorcielos.

(3) detalebs awesrigebs federaluri kanoni, romelic saWiroebs bun-
desratis Tanxmobas. 

IX. marTlmsajuleba

muxli 92. 
marTlmsajuleba mindobili aqvT mosamarTleebs. igi xorcieldeba fe-

deraluri sakonstitucio sasamarTlos, am ZiriTadi kanoniT gaTvaliswi-
nebuli federaluri sasamarTloebisa da miwebis sasamarTloebis mier. 

muxli 93. 
(1) federaluri sakonstitucio sasamarTlo iRebs gadawyvetilebebs: 
1. davebze am ZiriTadi kanonis ganmartebis Sesaxeb umaRlesi fede-

raluri organos an im sxva dainteresebuli subieqtebis uflebebisa da 
movaleobebis moculobis Taobaze, romlebic am ZiriTadi kanoniT an 
umaRlesi federaluri organos reglamentiT aRWurvilni arian sakuTari 
uflebebiT; 

2. federaluri samarTlis da miwis samarTlis am ZiriTad kanonTan an miwis 
samarTlis sxva federalur samarTalTan formaluri da faqtiuri Sesabami-
sobis Taobaze uTanxmoebis an eWvis arsebobisas - federaluri mTavrobis, 
miwis mTavrobis an bundestagis wevrTa erTi meoTxedis winadadebiT. 

2a. kanonis am ZiriTadi kanonis 72-e muxlis me-2 abzacSi miTiTe-
bul pirobebTan Sesabamisobaze uTanxmoebis arsebobisas - bundesratis, 
miwis mTavrobis an romelime miwis saxalxo warmomadgenlobis organos 
winadadebiT; 

3. uTanxmoebis arsebobisas federaciis da miwebis uflebebTan da mova-
leobebTan mimarTebiT, gansakuTrebiT miwebis mier federaluri samarT-
lis aRsrulebisas da federaluri zedamxedvelobis ganxorcielebisas;

4. sxva sajaro-samarTlebrivi xasiaTis davebze, federaciasa da miwebs 
Soris, sxvadasxva miwebs Soris an erTi miwis farglebSi, ramdenadac sxva-
gvari sasamarTlo ganxilvis procedura ar aris gaTvaliswinebuli; 

4a. konstituciur saCivrebze, romlebic SeiZleba Setanili iqnes ne-
bismieri piris mier, vinc amtkicebs, rom sajaro xelisuflebam daarRvia 
erT-erTi misi ZiriTadi ufleba an erT-erTi im uflebaTagani, romelsac 
iTvaliswineben me-20 (me-4 abzaci), 33-e, 38-e, 101-e, 103-e da 104-e muxlebi; 

4b. kanonis mier ZiriTadi kanonis 28-e muxliT gaTvaliswinebuli 
TviTmmarTvelobis uflebis darRvevis Taobaze Temebis da TemTa gaer-
Tianebebis konstituciur saCivrebze. xolo miwebis kanonebTan mimarTe-
biT saCivari SeiZleba Setanil iqnes im SemTxvevaSi, Tu igi ar SeiZleba 
Setanil iqnes miwis sakonstitucio sasamarTloSi; 

5. am ZiriTadi kanoniT gaTvaliswinebul sxva SemTxvevebSi. 
(2) federaluri sakonstitucio sasamarTlo bundesratis, romeli-

me miwis mTavrobis an misi saxalxo warmomadgenlobis Suamdgomlobis 
safuZvelze iRebs gadawyvetilebas imis Taobaze, isev arsebobs Tu ara 
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72-e muxlis me-4 abzaciT gaTvaliswinebul SemTxvevaSi 72-e muxlis me-2 
abzaciT gaTvaliswinebuli aucilebloba federaluri kanoniT regulire-
bisa an SesaZlebelia Tu ara gamoyenebul iqnes 125a muxlis me-2 abzacis 
pirveli winanadebiT gaTvaliswinebul SemTxvevebSi federaluri samarT-
lis normebi. daskvnas, rom aucilebloba aRar arsebobs, an rom federa-
luri kanoni veRar miiReba, cvlis federaluri kanoni 72-e muxlis me-4 
abzacis an 125a muxlis me-2 abzacis me-2 winanadebis Sesabamisad. pirveli 
winadadebiT gaTvaliswinebuli Suamdgomloba mxolod maSin daiSveba, Tu 
kanonproeqti uaryofil iqna bundestagis mier 72-e muxlis me-2 abzacis 
an 125a muxlis me-2 abzacis me-2 winanadebis Sesabamisad an Tu igi erTi 
wlis ganmavlobaSi ar iqna ganxiluli da mis Sesaxeb ar arsebobs dadge-
nileba an Tu Sesabamisi kanonproeqti uaryofil iqna bundesratis mier. 

muxli 94. 
(1) federaluri sakonstitucio sasamarTlo Sedgeba federaluri mo-

samarTleebisagan da sxva wevrebisagan. federaluri sakonstitucio sa-
samarTlos wevrebi Tanabari raodenobiT airCevian bundestagis da bun-
desratis mier. maT ufleba ar aqvT Sediodnen bundestagis, bundesratis, 
federaluri mTavrobis an miwebis Sesabamisi organoebis SemadgenlobaSi. 

(2) federaluri kanoni aregulirebs federaluri sakonstitucio sa-
samarTlos mowyobas da sasamarTlo warmoebis wess da gansazRvravs, ro-
mel SemTxvevebSi aqvs mis gadawyvetilebebs kanonis Zala. konstituciuri 
saCivris SetanisaTvis winapirobis saxiT, kanonma SeiZleba daadginos, rom 
jer amowuruli iqnes Cveulebrivi sasamarTlo warmoebiT gaTvaliswine-
buli yvela SesaZlebloba. aseve kanonma SeiZleba gaiTvaliswinos konsti-
tuciuri saCivris Setanis specialuri procedura. 

muxli 95. 
(1) saerTo, administraciul, safinanso, Sromis da socialuri iusticiis 

sferoebSi marTlmsajulebis ganxorcielebisaTvis federacia umaRlesi sa-
samarTlo palatebis saxiT qmnis federalur sasamarTlo palatas, federa-
lur administraciul sasamarTlos, federalur safinanso palatas, federa-
lur Sromis sasamarTlos da federalur socialur sakiTxTa sasamarTlos. 

(2) aRniSnuli sasamarTloebis mosamarTleebis daniSvnis Taobaze ga-
dawyvetilebas Rebulobs Sesabamis sferoze kompetenturi ministri, mo-
samarTleebis arCevis komitetTan erTad, romelic Sedgeba Sesabamis sfe-
roebze kompetenturi miwebis ministrebisgan da igive raodenobis sxva 
wevrebisagan, romlebic airCevian bundestagis mier.

(3) sasamarTlo praqtikis erTgvarovnebis uzrunvelsayofad unda Sei-
qmnas pirvel abzacSi miTiTebuli sasamarTloebis erToblivi senati. de-
talebi regulirdeba federaluri kanoniT. 

muxli 96. 
(1) federacias SeuZlia samrewvelo sakuTrebis samarTlebrivi dacvis 

saqmeebze Seqmnas federaluri sasamarTlo. 
(2) federacias SeuZlia SeiaraRebuli ZalebisaTvis, federaluri sa-

samarTloebis saxiT Seqmnas samxedro-sisxlissamarTlis sasamarTloebi. 
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aRniSnul sasamarTloebs sisxlissamarTlebrivi iurisdiqcia SeuZliaT 
ganaxorcielon mxolod Tavdacvis mdgomareobis dros, aseve, im pirebTan 
mimarTebaSi, romlebic Sedian SeiaraRebuli Zalebis SemadgenlobaSi, gag-
zavnilni arian sazRvargareT an imyofebian samxedro gemebze. detalebi 
regulirdeba federaluri kanoniT. es sasamarTloebi eqvemdebarebian fe-
deraluri iustiiciis ministris mmarTvelobas. aRniSnuli sasamarTloebis 
saStato mosamarTleebs unda gaaCndeT samosamarTlo kvalifikacia. 

(3) pirvel da meore abzacebSi miTiTebuli sasamarTloebisaTvis umaR-
les sasamarTlo palatas warmoadgens federaluri sasamarTlo palata.

(4) federacias SeuZlia pirebisaTvis, romlebic imyofebian masTan sa-
jaro-samarTlebriv samsaxurebriv urTierTobebSi, disciplinuri war-
moebis da saCivrebTan dakavSirebuli warmoebis saqmeebis gadasawyvetad, 
Seqmnas federaluri sasamarTloebi.

(5) sisxlissamarTlebrivi warmoebisaTvis federalurma kanonma bun-
desratis TanxmobiT SeiZleba gaiTvaliswinos miwebis mier federaciis 
iurisdiqciis ganxorcieleba Semdeg sferoebSi: 

1. genocidi; 
2. saerTaSoriso sisxlis samarTlis danaSauli kacobriobis winaaRmdeg;
3. omis dros Cadenili danaSauli;
4. sxva moqmedebebi, romlebic xorcieldeba im ganzraxviT, rom dairR-

ves xalxTa mSvidobiani Tanacxovreba (muxli 26, pirveli abzaci);
5. saxelmwifo dacva. 

muxli 97. 
(1) mosamarTleebi damoukidebelni arian da emorCilebian mxolod ka-

nons. 
(2) mosamarTleebi, romlebic saStato Tanamdebobaze iniSnebian gegmiu-

rad da samudamod, uflebamosilebis vadis gasvlamde maTi nebis sawinaaR-
mdegod SeiZleba ganTavisufldnen, droebiT an samudamod CamoSorebul 
iqnen Tanamdebobas an gadayvanil iqnen sxva Tanamdebvobaze an gadayene-
bul iqnen, mxolod sasamarTlo gadawyvetilebiT da mxolod kanoniT gan-
sazRvruli safuZvlebiT da wesiT. kanonmdeblobiT SeiZleba dadgindes 
asakobrivi zRvari, romlis miRwevis Semdegac mosamarTleebi toveben Ta-
namdebobas. sasamarTlo wyobilebis an sasamarTlo olqebis cvlilebisas 
mosamarTleebi SeiZleba gadayvanil iqnen sxva sasamarTloSi an gaTavisu-
fldnen dakavebuli Tanamdebobidan, magram mxolod anazRaurebis sruli 
odenobiT SenarCunebiT. 

muxli 98. 
(1) federaluri mosamarTleebis samarTlebrivi mdgomareoba unda da-

regulirdes specialuri federaluri kanoniT. 
(2) Tu federaluri mosamarTle samsaxurSi an samsaxuris gareT daa-

rRvevs ZiriTadi kanonis principebs an romelime miwis sasamarTlo wyobi-
lebis safuZvlebs, federalur sakonstitucio sasamarTlos SeuZlia bun-
destagis winadadebiT, Tavisi wevrebis ori mesamedis umravlesobiT, ga-
mosces brZaneba aseTi mosamarTlis sxva Tanamdebobaze gadayvanis an misi 
Tanamdebobidan ganTavisuflebis Sesaxeb. Tu darRveva Cadenilia ganzrax, 
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SeiZleba miRebul iqnes gadawyvetileba mosamarTlis Tanamdebobidan ga-
dayenebis Sesaxeb.

(3) mosamarTleebis samarTlebrivi mdgomareoba miwebSi unda daregu-
lirdes miwebis specialuri kanonebiT, Tu 74-e muxlis pirveli abzacis 
27-e punqti sxva rames ar adgens. 

(4) miwebs SeuZliaT daadginon, rom miwebSi mosamarTleebis daniSvnis 
Sesaxeb, mosamarTleebis arCevis komitetTan erTad gadawyvetilebas Re-
bulobs miwis iusticiis ministri. 

(5) miwebs SeuZliaT miwebis mosamarTleebisaTvis daadginon me-2 abza-
cis Sesabamisi regulireba. miwebis moqmedi konstituciuri samarTali 
rCeba xeluxlebeli. mosamarTlis braldebis Taobaze gadawyvetilebas 
Rebulobs federaluri sakonstitucio sasamarTlo. 

muxli 99. 
miwis kanoniT federalur sakonstitucio sasamarTlos SeiZleba mie-

kuTvnos konstituciuri davebis gadawyveta erTi miwis farglebSi, xolo 95-e 
muxlis pirvel abzacSi miTiTebul umaRles sasamarTlo palatebs - saboloo 
instanciis saxiT im saqmeTa gadawyveta, romlebic exebian miwebis samarTlis 
gamoyenebas.

muxli 100. 
(1) Tu romelime sasamarTlo antikonstituciurad miiCnevs kanons, 

romlis namdvilobis sakiTxi dadga aRniSnuli sasamarTlos mier saq-
mis ganxilvisas, sasamarTlo warmoeba unda SeCerdes da Tu saqme exeba 
miwis konstituciis darRvevas, sasamarTlo unda daelodos miwis im 
sasamarTlos gadawyvetilebas, romelic kompetenturia sakonstitucio 
davebis gadawyvetaze, xolo Tu saqme exeba am ZiriTadi kanonis darR-
vevas - federaluri sakonstitucio sasamarTlos gadawyvetilebas. es 
wesi aseve moqmedebs im SemTxvevaSi, rodesac saqme exeba miwis samarT-
lis mier am ZiriTadi kanonis darRvevas an miwis kanonis federalur 
kanonTan Seusabamobas. 

(2) Tu samarTlebriv davaSi warmoiSoba eWvi, warmoadgens Tu ara saer-
TaSoriso samarTlis norma federaluri samarTlis Semadgenel nawils da 
uSualod warmoSobs Tu ara igi individisaTvis uflebebsa da movaleobe-
bs (25-e muxli), sasamarTlo unda daelodos federaluri sakonstitucio 
sasamarTlos gadawyvetilebas. 

(3) Tu am ZiriTadi kanonis ganmartebisas miwis sakonstitucio sa-
samarTlo apirebs gadauxvios federaluri sakonstitucio sasamarTlos 
an sxva miwis sakonstitucio sasamarTlos gadawyvetilebas, aseT SemTxve-
vaSi aRniSnuli sakonstitucio sasamarTlo unda daelodos federaluri 
sakonstitucio sasamarTlos gadawyvetilebas. 

muxli 101. 
(1) sagangebo sasamarTloebi dauSvebelia. aravin SeiZleba daeqvemdebaros 

sxva mosamarTles, garda qvemdebareobiT Tavisi kanonieri mosamarTlisa. 
(2) specialuri iurisdiqciis sasamarTloebi SeiZleba Seiqmnas mxolod 

kanoniT.
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muxli 102. 
sikvdiliT dasja gauqmebulia. 

muxli 103. 
(1) sasamarTloSi yvelas aqvs ufleba, kanonis Sesabamisad iqnes mosme-

nili.
(2) qmedeba dasjadia mxolod im SemTxvevaSi, Tu misi dasjadoba mis 

Cadenamde kanoniT iyo dadgenili. 
(3) erTidaimave qmedebisaTvis aravin SeiZleba mieces pasuxisgebaSi mra-

valgzis, zogadi sisxlissamarTlebrivi kanonebis safuZvelze. 

muxli 104. 
(1) pirovnebis Tavisufleba SeiZleba SeizRudos mxolod kanonis 

safuZvelze da am kanoniT dadgenili wesis dacviT. dakavebuli pirebisad-
mi moralurad an fizikurad sastiki mopyroba dauSvebelia. 

(2) Tavisuflebis aRkveTis dasaSvebobisa da xangrZlivobis sakiTxze 
gadawyvetilebas Rebulobs mxolod mosamarTle. nebismieri Tavisufle-
bis aRkveTis SemTxvevaSi, romelic ar efuZneba mosamarTlis brZanebas, 
dauyovnebliv unda iqnes miRebuli sasamarTlo gadawyvetileba. poli-
cias sakuTari saxelisuflebo uflebamosilebebis Sesabamisad, ufleba 
aqvs piri dakavebuli amyofos ara umetes dakavebis dRis Semdgomi dRis 
bolomde. detalebi unda daregulirdes kanoniT.

(3) yoveli piri, vinc dasjadi qmedebis CadenaSi eWvis safuZvelze winaswar 
aris dakavebuli, ara ugvianes misi dakavebis momdevno dRisa, unda wared-
ginos mosamarTles, romelic valdebulia acnobos mas dakavebis safuZveli, 
dakiTxos igi da misces Sepasuxebis SesaZlebloba. mosamarTle valdebulia, 
dauyovnebliv gamosces motivirebuli werilobiTi brZaneba dapatimrebis 
Sesaxeb, an gasces gankarguleba dakavebulis gaTavisuflebis Taobaze. 

(4) Tavisuflebis aRkveTis an dakavebis vadis gagrZelebis Taobaze mi-
Rebuli sasamarTlo gadawyvetilebis Sesaxeb dauyovnebliv unda ecnobos 
dakavebuli piris naTesavebs an misi ndobiT aRWurvil pirs. 

X. finansebi

muxli 104a. 
(1) Tu es ZiriTadi kanoni sxvagvarad ar adgens, federacia da miwebi, 

TiToeuli Tavisi mxridan, gaswevs xarjebs sakuTari amocanebis gansaxor-
cieleblad. 

(2) Tu miwebi moqmedeben federaciis davalebiT, am ukanasknels ekisre-
ba aRniSnulidan gamomdinare xarjebis gaweva.

(3) federaluri kanonebiT, romlebic uzrunvelyofen finansuri saxsre-
bis gadacemas da romlebic sruldeba miwebis mier, SeiZleba ganisazRvros, 
rom finansuri saxsrebi mTlianad an nawilobriv gadacemuli iqneba fede-
raciis mier. Tu kanoni adgens, rom federacia gaiRebs xarjebis naxevars an 
naxevarze mets, am SemTxvevaSi kanoni aRsruldeba federaciis davalebiT.
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(4) federaciis kanonebi, romlebic gansazRvraven miwebis mesame pirTa mi-
marT fuladi operaciebis, fulTan gaTanabrebuli sanivTo Senatanebidan an 
analogiuri/Sesadarebeli momsaxurebidan warmoSobil movaleobebs da miwe-
bis mier sruldeba, rogorc sakuTari saqme, an me-3 abzacis me-2 winadadebis 
Sesabamisad sruldeba federaciis davalebiT, saWiroeben bundesratis Tanx-
mobas, Tu aqedan warmoSobili funqciebi miwebis mier unda iqnes ganxorcie-
lebuli. 

(5) federacias da miwebs akisriaT maTi xelisuflebis organoebSi warmoqm-
nili administraciuli xarjebi da pasuxismgebelni arian erTmaneTis mimarT 
saTanado mmarTvelobaze. detalebi ganisazRvreba federaluri kanoniT, ro-
melic saWiroebs bundesratis Tanxmobas. 

(6) federaciasa da miwebs Sidasaxelmwifoebrivi uflebamosilebebisa 
da kompetenciebis gadanawilebis Sesabamisad ekisreba germaniis suprana-
cionaluri da saerTaSoriso valdebulebebis darRvevis pasuxismgebloba. 
evropuli kavSiris transnacionaluri finansuri Sesworebebis SemTxvevebSi 
federacia da miwebi am tvirTs inawileben SefardebiT 15-i 85-Tan. aseT Se-
mTxvevebSi yvela miwa solidarulad, ganawilebis erTiani meTodis Sesabami-
sad, Tavis Tavze iRebs saerTo valdebulebis 35 %-s; 50%, miRebuli fuladi 
saxsrebis proporciulad, modis im miwebis pasuxismgeblobis wilad, romle-
bmac es viTareba gamoiwvies. detalebs aregulirebs federaluri kanoni, 
romelsac bundesratis Tanxmoba esaWiroeba. 

muxli 104b
(1) federacias SeuZlia, ramdenadac mas am sakanonmdeblo uflebamosi-

lebas ZiriTadi kanoni aniWebs, gauwios miwebs finansuri daxmareba miwe-
bisa da TemebisaTvis (TemTa gaerTianebebisaTvis) gansakuTrebiT mniSvne-
lovani investiciebisaTvis, romlebic saWiroa:

1. makroekonomikuri balansis darRvevis Tavidan asacileblad an 
2. gansxvavebuli ekonomikuri ganviTarebis kompensirebisaTvis an
3. ekonomikuri zrdis xelSewyobisaTvis.
pirveli winadadebisagan gansxvavebiT, federacias SeuZlia stiqiuri 

ubedurebebis an gauTvaliswinebeli sagangebo viTarebebisas, romlebic 
ar aris moqceuli saxelmwifo kontrolis qveS da saxelmwifo finansebze 
mniSvnelovnad moqmedeben, gasces miwebze finansuri daxmareba sakanonm-
deblo uflebamosilebis gareSec. 

(2) detalebi, kerZod ki SemoTavazebuli investiciebis saxeebi, regu-
lirdeba federaciis kanoniT, romelsac esaWiroeba bundesratis Tanx-
moba, an federaciis sabiujeto kanonis safuZvelze administraciasTan 
SeTanxmebis gziT. fuladi saxsrebi gamoiyofa garkveuli vadiT da isini, 
maTi gamoyenebis TvalsazrisiT, regularulad (drois garkveul monakve-
TebSi) unda kontroldebodes. finansuri daxmarebis periodSi wliuri 
Tanxebi klebis tendenciiT unda iqnes gamoyofili. 

(3) bundestagi, federaluri mTavroba da bundesrati valdebuli arian 
moTxovnis SemTxvevaSi, gaakeTon angariSi RonisZiebebis gatarebisa da 
miRweuli gaumjobesebebis Sesaxeb. 
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muxli 105. 
(1) federacias gaaCnia gansakuTrebuli kompetencia sabaJo da finansu-

ri metropoliebis kanonmdeblobaSi. 
(2) federacias gaaCnia konkurenciuli kanonmdeblobis gamocemis kom-

petencia sxva gadasaxadebTan dakavSirebiT, Tu mas mTlianad an nawilo-
briv ekuTvnis aRniSnuli gadasaxadebidan miRebuli Semosavali an Tu ga-
moyenebuli unda iqnes 72-e muxlis me-2 abzacSi gansazRvruli pirobebi. 

(2a) miwebs gaaCniaT uflebamosileba, gamoscen kanonmdebloba adgi-
lobrivi, samomxmareblo da xarjebis gadasaxadebis sferoSi, iqamde da 
imdenad, ramdenadac aRniSnuli gadasaxadebi ar arian federaluri ka-
nonmdeblobiT dadgenili gadasaxadebis Sesabamisi. isini uflebamosili 
arian gansazRvron sagadasaxado ganakveTebi uZravi qonebis SeZenis gada-
saxadidan. 

(3) federaluri kanonebi im gadasaxadebis Sesaxeb, romelTagan miRe-
bul Semosavalsac mTlianad an nawilobriv iReben miwebi an Temebi (TemTa 
gaerTianebebi), saWiroeben bundesratis Tanxmobas. 

muxli 106. 
(1) federacias ekuTvnis finansuri monopoliebisgan da Semdegi gada-

saxadebidan miRebuli Semosavali: 
1. sabaJo mosakrebeli;
2. arapirdapiri samomxmareblo gadasaxadi, Tu misgan miRebuli Semo-

savali me-2 abzacis Sesabamisad ar ekuTvnis federalur miwebs, fede-
racias da federalur miwebs erToblivad (me-3 abzacis Sesabamisad) an 
Temebs (me-6 abzacis Sesabamisad);

3. satvirTo transportis gadasaxadi, saavtomobilo (transportis) ga-
dasaxadi da sxva motorizebul satransporto saSualebebTan dakavSire-
buli gadasaxadebi: 

4. gadasaxadi kapitalis brunvaze, sadazRvevo gadasaxadi da gadasaxa-
di gacvliT operaciebze; 

5. qonebis erTjeradi gadasaxadi da miwebis xarjebis dasabalansebeli 
sakompensacio mosakreblebi;

6. damatebiTi mosakreblebi saSemosavlo da sakorporacio gadasaxa-
dze;

7. evropuli Tanamegobrobis farglebSi asakrefi gadasaxadebi. 
(2) miwebs ekuTvniT Semdegi gadasaxadebidan miRebuli Semosavlebi: 
1. qonebis gadasaxadi;
2. samemkvidreo gadasaxadi;
3. satransporto gadasaxadi, Tu misgan miRebuli Semosavali pirveli 

abzacis Sesabamisad ar ekuTvnis federacias an me-3 abzacis Sesabamisad, 
erToblivad ar ekuTvniT federacias da miwebs; 

4. ludis gadasaxadi; 
5. saTamaSo dawesebulebebis gadasaxadi. 
(3) saSemosavlo, sakorporacio da brunvis gadasaxadebidan miRebuli 

Semosavali (saerTo gadasaxadebi) erToblivad ekuTvniT federacias da 
miwebs, Tu saSemosavlo gadasaxadidan miRebuli Semosavali me-5 abzacis 
Sesabamisad da brunvis gadasaxadidan miRebuli Semosavali me-5a abzacis 
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Sesabamisad, ar ekuTvniT Temebs. saSemosavlo da sakorporacio gada-
saxadebidan miRebuli Semosavali federaciasa da miwebs Soris nawildeba 
Tanabrad. federaciis da miwebis wili brunvis gadasaxadidan miRebul Se-
mosavalSi ganisazRvreba federaluri kanoniT, romelic saWiroebs bun-
desratis Tanxmobas. aRniSnuli wilis gansazRvra unda moxdes Semdegi 
amosavali principebis safuZvelze:

1. mimdinare Semosavlebis farglebSi federacias da miwebs gaaCniaT 
Tanabari ufleba, dafaron TavianTi aucilebeli xarjebi. aseT SemTxve-
vaSi xarjebis moculoba ganisazRvreba mravalwliani finansuri dagegma-
rebis gaTvaliswinebiT. 

2. federaciis da miwebis xarjebis dafarvis moTxovnilebebi erTma-
neTTan mimarTebaSi ise unda daregulirdes, rom miRweul iqnes ekono-
mikuri balansi, Tavidan iqnes acilebuli gadasaxadis gadamxdelTa saga-
dasaxado tvirTis ufro damZimeba da uzrunvelyofil iqnes cxovrebis 
Tanabari pirobebi federaciis mTel teritoriaze. brunvis gadasaxad-
Si federaciis da miwebis wilis gansazRvrisas damatebiT mxedvelobaSi 
miiReba dabali sagadasaxado Semosavlebi, romlebic miwebs warmoeSobaT 
1996 wlis 1 ianvridan, saSemosavlo gadasaxadis gaangariSebisas bavSvebis 
gaTvaliswinebis gamo. detalebs gansazRvravs federaluri kanoni me-3 
abzacis Sesabamisad.

(4) federaciis da miwebis wili brunvis gadasaxadidan miRebul Se-
mosavalSi unda ganisazRvros Tavidan, Tu federaciis da miwebis Semo-
savlebis da xarjebis Tanafardoba arsebiTad icvleba. amouRebeli ga-
dasaxadebi, romelTa akrefac me-3 abzacis me-5 winadadebis Sesabamisad 
xdeba damatebiT — mxedvelobaSi ar miiReba. Tu federaluri kanoni miwe-
bs akisrebs damatebiT xarjebs an aklebs Semosavlebs, aRniSnuli dama-
tebiTi xarjebis kompensacia SeiZleba ganxorcieldes fedaraluri kano-
nis safuZvelze, romelic saWiroebs bundesratis Tanxmobas, aseve, amave 
mizniT federaluri saxsrebidan asignebebis gamoyofiT, Tu aRniSnuli 
xarjebi Semoifargleba mcire drois monakveTiT. kanonSi dadgenili unda 
iyos aRniSnuli finansuri asignebebis odenobebis gansazRvris da miwebs 
Soris maTi ganawilebis principebi. 

(5) Temebi saSemosavlo gadasaxadidan miRebuli Semosavlidan iReben 
nawils, romelic miwebma Temebs unda gadascen saSemosavlo gadasaxa-
dis saxiT Temebis mosaxleobis mier gadaxdili gadasaxdelebis mixedviT. 
detalebi regulirdeba federaluri kanoniT, romelic saWiroebs bun-
desratis Tanxmobas. aRniSnulma kanonma SeiZleba daadginos, rom Temebi 
adgenen maT mier gadasaxdeli Tanxebis wilebs. 

(5a) 1998 wlis 1 ianvridan Temebi iReben wils brunvis gadasaxadidan. 
aRniSnuli wili miwebis mier TavianT Temebs gadaecemaT adgilobrivi 
da ekonomikuri Taviseburebebis gaTvaliswinebis safuZvelze. detale-
bi ganisazRvreba federaluri kanoniT, romelic saWiroebs bundesratis 
Tanxmobas. 

(6) miwis gadasaxadidan da xelobis gadasaxadidan miRebuli Semosavali 
ekuTvnis Temebs. moxmarebis sagnebze da xarjebis gansazRvrul saxeebze 
adgilobrivi gadasaxadebidan miRebuli Semosavali ekuTvnis Temebs an 
miwebis kanonmdeblobiT gaTvaliswinebul SemTxvevebSi - TemTa gaerTia-
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nebebs. Temebs unda mieniWos uflebamosileba, kanonis Sesabamisad da-
adginon miwis gadasaxadis da xelobis gadasaxadis ganakveTebi. Tu miwis 
SemadgenlobaSi Temebi ar arseboben, miwis gadasaxadidan da xelobis ga-
dasaxadidan, aseve, moxmarebis sagnebze da xarjebis gansazRvrul saxee-
bze adgilobrivi gadasaxadebidan miRebuli Semosavali ekuTvnis miwas. 
federacias da miwebs SeuZliaT erTmaneTs Soris gainawilon xelobis 
gadasaxadidan miRebuli Semosavali. aRniSnuli ganawilebis detalebi ga-
nisazRvreba federaluri kanoniT, romelic saWiroebs bundesratis Tanx-
mobas. miwebis kanonmdeblobis Sesabamisad miwis da xelobis gadasaxadebi, 
aseve Temis wili saSemosavlo da brunvis gadasaxadidan miRebul Semo-
savalSi SeiZleba miCneul iqnes sagadasaxado dabegvrisas gaangariSebis 
safuZvlad. 

(7) gadasaxadebidan miRebul saerTo SemosavalSi miwis wilidan Teme-
bi da TemTa gaerTianebebi saerTo jamSi Rebuloben miwebis kanonmdeb-
lobiT gansazRvrul procents. sxva SemTxvevebSi miwis kanonmdebloba 
adgens, gadaecema Tu ara miwebis gadasaxadebidan miRebuli Semosavali 
Temebs (TemTa gaerTianebebs) da Tu gadaecema, ra odenobiT. 

(8) Tu federacia moiTxovs calkeul miwebSi an TemebSi (TemTa gaer-
TianebebSi) specialuri dawesebulebebis Seqmnas, romelTa arseboba da 
saqmianoba aRniSnuli miwebisaTvis an TemebisaTvis (TemTa gaerTiane-
bebisaTvis) iwvevs xarjebis uSualo zrdas an Semosavlebis Semcirebas, 
aseT SemTxvevaSi federacia uzrunvelyofs maT saWiro kompensaciiT, Tu 
ar SeiZleba ivaraudebodes, rom miwebs an Temebs (TemTa gaerTianebebs) 
aqvT SesaZlebloba, gaswion aRniSnuli xarjebi. kompensacia, romelic 
momdinareobs mesame pirebisgan da finansuri upiratesoba, romelic am 
miwebs an Temebs (TemTa gaerTianebebs) warmoeSobaT miTiTebuli dawese-
bulebebis Seqmnis Sedegad, mxedvelobaSi miiReba miwebis xarjebis daba-
lansebisas. 

(9) miwebis Semosavlebad da xarjebad, aRniSnuli muxlis azridan ga-
momdinare, ganixileba agreTve Temebis (TemTa gaerTianebebis) Semosavle-
bi da xarjebi.

muxli 106a. 
1996 wlis 1 ianvridan sazogadoebrivi sagareubno samgzavro trans-

portis Sesanaxad miwebs gadaecemaT wili federaciis sagadasaxado Se-
mosavlebidan. detalebi regulirdeba federaluri kanoniT, romelic 
saWiroebs bundesratis Tanxmobas. pirvel winadadebaSi miTiTebuli wili 
mxedvelobaSi ar miiReba 107-e muxlis me-2 abzacis Sesabamisad finansuri 
SesaZleblobebis gansazRvrisas. 

muxli 106b. 
2009 wlis 1 ivlisidan, saavtomobilo transportis gadasaxadis fede-

raciaze gadatanis Sedegad, miwebs ekuTvnis wili federaciis sagadasaxao 
Semosavlebidan. detalebs awesrigebs federaciis kanoni, romelic saWi-
roebs bundesratis Tanxmobas. 
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muxli 107. 
(1) miwebis gadasaxadebidan miRebuli Semosavali da saSemosavlo da 

sakorporacio gadasaxadebidan miRebul SemosavalSi miwebis wili ca-
lkeul miwebs ekuTvniT im odenobiT, ra odenobiTac aRniSnuli gada-
saxadebi safinanso organoebis mier ikrifeba maT teritoriaze (adgi-
lobrivi gadasaxadebi). detalebi, romlebic exeba ganawilebas, aseve 
sakorporacio gadasaxadidan da SromiT gasamrjeloze arsebuli gada-
saxadidan adgilobrivi Semosavlebis miRebis saSualebebi da ganawile-
bis farglebi dadgenili unda iyos federaluri kanoniT, romelic saWi-
roebs bundesratis Tanxmobas. kanonma aseve SeiZleba gaiTvaliswinos 
debulebebi sxva gadasaxadebidan miRebuli adgilobrivi Semosavlebis 
gamijvnisa da ganawilebis Sesaxeb. miwebis wili brunvis gadasaxadidan 
miRebul SemosavalSi calkeuli miwebisaTvis ganisazRvreba maTi mo-
saxleobis raodenobis proporciulad; miwebis kuTvnili Semosavlebis 
nawilisaTvis, magram ara umetes miwebis aRniSnuli wilis erTi meoTxe-
disaTvis, federaluri kanoniT, romelic saWiroebs bundesratis Tanx-
mobas, SeiZleba gaTvaliswinebul iqnes damatebiTi wilebi im miwebisT-
vis, romelTa Semosavlebic TiToeul mosaxleze miwebis gadasaxadebi-
dan da saSemosavlo da sakorporacio gadasaxadebidan da 106b muxlis 
Sesabamisad, sxva miwebSi arsebul saSualo maCvenebelze ufro naklebi 
aRmoCndeba; uZravi qonebis SeZenis gadasaxadis SemTxvevaSi gaTvaliswi-
nebul unda iqnes agreTve sagadasaxado warmadobac. 

(2) kanonma unda uzrunvelyos, rom miwebis gansxvavebuli finansuri 
SesaZleblobebi gaTanabrdes Sesabamis doneze. am dros gaTvaliswinebu-
li unda iqnes Temebis (TemTa gaerTianebebis) finansuri SesaZleblobebi 
da finansuri moTxovnilebebi. gamoTanabrebaze uflebamosili miwebis 
moTxovnis pirobebi da pirobebi, romlebic gansazRvraven aRniSnul ga-
dasaxdelebTan dakavSirebiT gamoTanabrebaze valdebuli miwebis val-
debulebebs, aseve gamoTanabrebiTi saxsrebis odenobis dadgenis prin-
cipebi, dgindeba kanoniT. kanonma aseve SeiZleba gansazRvros, rom fe-
deracia sakuTari saSualebebidan ekonomikurad sustad ganviTarebul 
miwebs, maTi saerTo finansuri moTxovnilebebis damatebiT dasafarad, 
aZlevs subsidiebs (damatebiTi subsidiebi). 

muxli 108. 
(1) sabaJo mosakreblebi, finansuri monopoliebi, federaluri kanon-

mdeblobiT regulirebadi samomxmareblo gadasaxadebi, maT Soris saim-
porto gadasaxadi, saavtomobilo transportis gadasaxadi da sxva moto-
rizebul satransporto saSualebebTan dakavSirebuli gadasaxadebi, aseve 
evropuli Tanamegobrobis farglebSi akrefili gadasaxadebi 2009 wlis 1 
ivlisidan regulirdeba federaluri safinanso organoebis mier. am or-
ganoebis struqtura ganisazRvreba federaluri kanoniT. Tu Seqmnilia 
saSualo instanciebis organoebi, maTi xelmZRvanelebi iniSnebian miwebis 
mTavrobebis TanxmobiT. 

(2) sxva danarCeni gadasaxadebi imyofeba miwebis safinanso orga-
noebis mmarTvelobaSi. am organoebis struqtura, aseve Sesabamisi moxe-
leebis erTiani momzadeba SeiZleba daregulirdes federaluri kano-
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niT, romelic saWiroebs bundesratis Tanxmobas. Tu Seqmnilia saSualo 
instanciebis organoebi, maTi xelmZRvanelebi iniSnebian federaluri 
mTavrobis TanxmobiT. 

(3) ramdenadac gadasaxadebi mTlianad an nawilobriv ekuTvnis federa-
cias, miwebis safinanso organoebi moqmedeben federaciis davalebiT. 85-e 
muxlis me-3 da me-4 abzacebi gamoiyeneba im SemTxvevaSi, rodesac finansTa 
ministri moqmedebs federaluri mTavrobis nacvlad. 

(4) federalurma kanonma, romelic saWiroebs bundesratis Tanxmobas, im SemTx-
vevebisaTvis da imdenad, ramdenadac finansuri kanonebis Sesruleba mniSvnelo-
vnad gaumjobesdeba an Semsubuqdeba, gadasaxadebis administrirebisas SeiZleba 
gaiTvaliswinos federaluri safinanso organoebisa da miwebis safinanso orga-
noebis TanamSromloba, aseve pirvel abzacSi aRniSnuli gadasaxadebis miwebis sa-
finanso organoebis mier administrireba da sxva gadasaxadebis federaluri safi-
nanso organoebis mier administrireba. im gadasaxadebis administrireba, romel-
Tagan miRebuli Semosavalic ekuTvnis mxolod Temebs (TemTa gaerTianebebs) da 
romelTa administrirebac Sedis miwebis safinanso samsaxurebis mmarTvelobaSi, 
miwebis mier mTlianad an nawilobriv SeiZleba gadaeceT Temebs (TemTa gaerTia-
nebebs).

(5) federaluri safinanso organoebis mier gamoyenebuli procedura 
regulirdeba federaluri kanoniT. miwebis safinanso organoebis mier 
gamosayenebeli procedura da me-4 abzacis me-2 winadadebaSi miTiTebul 
SemTxvevebSi Temebis (TemTa gaerTianebebis) mier gamosayenebeli proce-
dura SeiZleba daregulirdes federaluri kanoniT, romelic saWiroebs 
bundesratis Tanxmobas. 

(6) iurisdiqcia safinanso saqmeebze regulirdeba saerTo sawyisebze, 
federaluri kanoniT.

(7) federalur mTavrobas SeuZlia bundesratis TanxmobiT gamosces 
zogadi administraciuli debulebebi, Tu gadasaxadebis administrireba 
dakisrebuli aqvs miwebis safinanso organoebs an Temebs (TemTa gaerTia-
nebebs).

muxli 109. 
(1) TavianT sabiujeto meurneobaSi federacia da miwebi arian Tavisu-

fali da erTmaneTisgan damoukidebeli. 
 (2) federacia da miwebi erToblivad asruleben germaniis federaciu-

li respublikis evropuli kavSiris samarTlebrivi aqtebidan gamomdina-
re valdebulebebs evropuli kavSiris daarsebis Sesaxeb xelSekrulebis 
104-e muxlis safuZvelze sabiujeto samarTlis dacvis mizniT da am far-
glebSi angariSs uweven saerTo ekonomikuri balansis moTxovnebs. 

(3) federaciisa da miwebis biujetebi, rogorc wesi, kreditebidan 
Semosavlebis gareSe unda iqnes dabalansebuli. federaciasa da miwe-
bs aRmavlobisa da daRmavlobis periodSi normaluri mdgomareobidan 
gansxvavebuli koniunqturuli ganviTarebis simetriuli gaTvaliswine-
bis mizniT SeuZliaT daadginon principebi, aseve sagamonakliso wesebi 
im stiqiuri ubedurebebis an gauTvaliswinebeli sagangebo viTarebe-
bisaTvis, romlebic ar aris moqceuli saxelmwifo kontrolis qveS da 
saxelmwifo finansebze mniSvnelovnad moqmedeben. sagamonakliso wesi-
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saTvis gaTvaliswinebul unda iqnes dafarvis saTanado sqema. detalur 
ganviTarebas federaciis biujetisaTvis aregulirebs muxli 115-e im 
pirobiT, rom winadadeba 1 gamoiyeneba, Tu Semosavlebi kreditebidan 
ar aWarbebs nominalur mTlian Sida produqtTan mimarTebaSi 0,35%-
s. miwebis biujetebis detalur ganviTarebas aregulireben eseni maTi 
konstituciur-samarTlebrivi kompetenciis farglebSi im pirobiT, rom 
winadadeba 1 maSin aris Sesrulebuli, Tu kreditebidan Semosavlebi ar 
iqneba daSvebuli. 

(4) federaluri kanoniT, romelic saWiroebs bundesratis Tanxmobas, 
federaciis da miwebisTvis SeiZleba dadgindes meurneobis koniunqtu-
rasTan SeTavsebis, aseve, mravalwliani finansuri dagegmarebis, sabiu-
jeto samarTlisa da sabiujeto politikis warmarTvis saerTo princi-
pebi. 

1. teritoriuli korporaciebisa da miznobrivi kavSirebisaTvis ga-
sacemi kreditis maqsimaluri Tanxa, pirobebi da Tanmimdevruloba da 

2. federaciisa da miwebis valdebuleba, sakuTari uprocento aqtivebi 
Seinaxon germaniis federalur bankSi (rezervebi balansis koniunqturu-
li darRvevis SemTxvevisaTvis). mxolod federalur mTavrobas SeuZlia 
mianiWos samarTlebrivi gankargulebebis gamocemis uflebamosileba. aR-
niSnuli gankargulebebi saWiroeben bundesratis Tanxmobas. isini unda 
gauqmdes, Tu amas moiTxovs bundestagi. detalebi regulirdeba federa-
luri kanoniT. 

(5) evropis gaerTianebis sanqciebTan dakavSirebul RonisZiebebs fe-
deracia da miwebi axorcieleben proporciuli SefardebiT 65-i 35-Tan. 
yvela miwa solidarulad axorcielebs sakuTari mosaxleobis propor-
ciulad saerTo valdebulebis 35%-s; valdebulebebis 65% modis miwebze 
maT mier gamowveuli valdebulebebis proporciulad. detalebs aregu-
lirebs federaluri kanoni, romelsac bundesratis Tanxmoba esaWiroeba. 

muxli 109a.
biujetebis krizisebis Tavidan asacileblad federaluri kanoni, ro-

melic saWiroebs bundesratis Tanxmobas, awesrigebs Semdeg sakiTxebs:
1. federaciisa da miwebis sabiujeto meurneobaze uwyveti monitoringi 

erToblivi organos (stabilurobis sabWos) mier;
2. mosalodneli sabiujeto krizisis dadgenisaTvis winapirobebi da 

wesi:
3. biujetebis krizisebis Tavidan asacileblad saWiro principebis 

dadgena da aRdgeniTi RonisZiebebis gatareba.
stabilurobis sabWos dadgenilebebi da safuZvlad aRebuli sareko-

mendacio masalebi gamoqveynebul unda iqnes. 

muxli 110. 
(1) federaciis yvela Semosavali da xarji unda aisaxos biujetSi. fe-

deraluri sawarmoebis da specialuri qonebis SemTxvevaSi unda aisaxos 
mxolod damatebiTi asignebebi da daqviTvebi Semosavlidan. Semosavlebi 
da xarjebi dabalansebuli unda biujetSi.
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(2) biujeti mtkicdeba sabiujeto kanoniT, erTi an ramdenime saangari-
So wliT. am ukanasknel SemTxvevaSi yoveli wlis biujeti mtkicdeba yo-
vel wels gancalkevebulad, pirveli saangariSo wlis dawyebamde. kanonma 
saangariSo wlebis mixedviT SeiZleba gaiTvaliswinos biujetis zogierTi 
Tavis moqmedebis gansxvavebuli vadebi.

(3) me-2 abzacis pirveli winadadebis Sesabamisad momzadebuli kanon-
proeqti, aseve proeqtebi sabiujeto kanonSi cvlilebis an biujetSi 
Sesworebebis Setanis Sesaxeb, ganmartebiT baraTTan erTad erTdroulad 
Seitaneba bundesratSi da bundestagSi. bundesrats ufleba aqvs, eqvsi 
kviris ganmavlobaSi, xolo cvlilebebis Setanis Sesaxeb kanonproeqtis 
SemTxvevaSi — sami kviris ganmavlobaSi gamoTqvas sakuTari mosazrebebi 
aRniSnul proeqtebTan dakavSirebiT. 

(4) sabiujeto kanonSi unda aisaxos mxolod is debulebebi, romlebic 
exeba federaciis Semosavlebs da xarjebs da sabiujeto kanonis moqme-
debis vadas. sabiujeto kanoniT SeiZleba ganisazRvros, rom debulebebi 
Zalas kargaven mxolod Semdegi sabiujeto kanonis gamoqveynebisTanave an 
ufro gvian, 115-e muxlis debulebebis Sesabamisad. 

muxli 111. 
(1) Tu momdevno wlis biujeti saangariSo wlis dasrulebamde ar aris 

damtkicebuli kanoniT, aseT SemTxvevaSi Semdgom, aRniSnuli kanonis Za-
laSi Sesvlamde, federaluri mTavroba uflebamosilia gaswios yvela 
xarji, romelic aucilebelia:

a) kanoniT gansazRvruli dawesebulebebis Sesanaxad da kanoniT gaTva-
liswinebuli RonisZiebebis gansaxorcieleblad;

b) federaciis iuridiulad dasabuTebuli valdebulebebis Sesasru-
leblad;

g) mSeneblobebis, Sesyidvebis da sxva samuSaoebis gasagrZeleblad an 
SemdgomSi aRniSnuli miznebisaTvis saxsrebis gamosayofad, im odenobiT, 
ra odenobiTac Sesabamisi Tanxebi gaTvaliswinebuli iyo wina wlis biu-
jetiT.

(2) Tu pirvel abzacSi miTiTebuli xarjebi ar ifareba specialuri 
kanonebiT dadgenili gadasaxadebidan, mosakreblebidan da sxva wyaroebi-
dan an sawarmoTa sarezervo saSualebebidan miRebuli SemosavlebiT, fe-
deralur mTavrobas SeuZlia ekonomikis mdradi ganviTarebis SenarCune-
bisaTvis saWiro saSualebebis mobilizacia moaxdinos kreditebis saSua-
lebiT, magram ara umetes mimdinare wlis biujetis saerTo Tanxis erTi 
meoTxedis odenobiT.

 
muxli 112. 
zegegmiuri da aragegmiuri xarjebi saWiroeben federaluri finansTa 

ministris Tanxmobas. aseTi xarjebis gaweva SesaZlebelia nebadarTuli 
iqnes mxolod gauTvaliswinebeli da gadaudebeli saWiroebis SemTxveva-
Si. detalebi regulirdeba federaluri kanoniT. 
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muxli 113. 
(1) kanonebi, romlebiTac izrdeba federaluri mTavrobis mier Semo-

Tavazebuli sabiujeto xarjebi, romlebic Tavis TavSi moicaven axal 
xarjebs, an momavalSi gamoiwveven maT, saWiroebs federaluri mTavrobis 
Tanxmobas. aRniSnuli vrceldeba aseve im kanonebzec, romlebic iTva-
liswineben Semosavlebis Semcirebas an momavalSi gamoiwveven maT. fede-
ralur mTavrobas SeuZlia moiTxovos, rom bundestagma gadados aRniS-
nuli kanonebis Taobaze gadawyvetilebis miReba. aseT SemTxvevaSi fede-
ralurma mTavrobam sakuTari mosazrebebi bundestagSi unda waradginos 
eqvsi kviris ganmavlobaSi. 

(2) federalur mTavrobas bundestagis mier kanonis miRebis Semdeg 
oTxi kviris ganmavlobaSi SeuZlia moiTxovos, rom bundestagma Tavidan 
ganixilos sakiTxi.

(3) Tu kanoni ZalaSi Sevida 78-e muxlis Sesabamisad, federalur mTa-
vrobas SeuZlia mis mier gacemul Tanxmobaze uari ganacxados mxolod 
eqvsi kviris ganmavlobaSi da mxolod im SemTxvevaSi, Tu man winaswar 
gamoiyena pirveli abzacis me-3 da me-4 winadadebebiT an me-2 abzaciT 
gaTvaliswinebuli procedurebi. aRniSnuli vadis gasvlis Semdeg Tanx-
moba gacemulad CaiTvleba. 

muxli 114. 
(1) federaluri finansTa ministri valdebulia federaluri mTavro-

bis davalebiT, bundestags da bundesrats warudginos angariSi momdevno 
safinanso wlisaTvis yvela Semosavlis da xarjis, aseve, saxelmwifo qo-
nebis da valebis mdgomareobis Sesaxeb. 

(2) federaluri saangariSo palata, romlis wevrebic sargebloben mo-
samarTleTa damoukideblobiT, amowmebs angariSebs, aseve, mmarTvelobis 
rentabelurobas da marTzomierebas ekonomikur da sabiujeto sfero-
Si. palata valdebulia sakuTari saqmianobis Sesaxeb informacia yove-
lwliurad miawodos rogorc mTavrobas, aseve uSualod bundestags da 
bundesrats. federaluri saangariSo palatis sxva uflebamosilebebi ga-
nisazRvreba federaluri kanoniT. 

muxli 115. 
(1) kreditebis aReba, aseve finansuri pasuxismgeblobis aReba im val-

debulebebze, garantiebze da uzrunvelyofis sxva saxeebze, romelTac 
SeuZliaT gamoiwvion xarjebi momaval saangariSo wlebSi, saWiroeben 
uflebamosilebis sakanonmdeblo doneze dadgenas.

(2) Semosavali da xarji dabalansebul unda iqnes, rogorc wesi, 
kreditebidan Semosavlebis gareSe. es principi Sesrulebulad iTvle-
ba, Tu Semosavlebi kreditebidan ar aWarbebs nominalur mTlian Sida 
produqtTan mimarTebaSi 0,35%-s. aRmavlobisa da daRmasvlis perio-
dSi damatebiT simetriulad gaTvaliswinebul unda iqnes normaluri 
mdgomareobidan gansxvavebuli koniunqturuli ganviTarebis dros ze-
gavlenebi biujetze. kreditebisaTvis pirveli da me-3 winadadebebiT 
gaTvaliswinebuli zeda zRvaridan gadaxvevebi faqtiurad aRebul kre-
ditebTan dakavSirebiT aisaxeba sakontrolo angariSze: /valdebulebe-
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bi, romlebic 1,5%-ze metia normalur mTlian Sida produqtTan mimar-
TebaSi, koniunqturis Sesabamisad unda dabrundes. detalebs areguli-
rebs federaluri kanoni, kerZod ki federaciis specialur qonebasTan 
mimarTebiT federaluri kanoniT SeiZleba daSvebul iqnes gamonaklise-
bi pirveli abzacidan. 

Xa. Tavdacvis mdgomareoba
muxli 115a. 
(1) federaciis teritoriaze SeiaraRebuli Tavdasxmis faqtis an aseTi 

Tavdasxmis uSualo safrTxis arsebobis (Tavdacvis mdgomareoba) kons-
tatacias axdens bundestagi, bundesratis TanxmobiT. konstatacia xor-
cieldeba federaluri mTavrobis winadadebiT da saWiroebs micemuli 
xmebis or mesameds, magram aranakleb bundestagis wevrTa xmebis umra-
vlesobisa. 

(2) Tu mdgomareoba moiTxovs gadaudebel moqmedebas, xolo bundes-
tagis droul mowvevas xels uSlis gadaulaxavi dabrkolebebi an bundes-
tagi ar aris uflebamosili miiRos gadawyvetilebebi, aseT SemTxvevaSi 
konstatacias micemuli xmebis ori mesamedis umravlesobiT da aranakleb 
komitetis wevrTa umravlesobiT, axdens erToblivi komiteti. 

(3) Tavdacvis mdgomareobis konstatacia, federaluri prezidentis 
mier 82-e muxlis Sesabamisad qveyndeba Á federalur kanonTa JurnalSi~. 
Tu aRniSnulis droulad ganxorcieleba SeuZlebelia, gamoqveyneba unda 
moxdes sxva saSualebiT. rogorc ki Seiqmneba Sesabamisi pirobebi Tav-
dacvis mdgomareobis konstatacia unda gamoqveyndes Á federalur kanon-
Ta JurnalSi~. 

(4) Tu federaciis teritoriaze moxda SeiaraRebuli Tavdasxma da 
kompetenturi federaluri organoebi moklebulni arian SesaZleblobas, 
pirveli abzacis pirveli winadadebis Sesabamisad dauyovnebliv moaxdi-
non Tavdacvis mdgomarebis konstatacia, aseT SemTxvevaSi Tavdacvis md-
gomarebis konstatacia iTvleba dadgenilad da gamoqveynebulad Seiara-
Rebuli Tavdasxmis dawyebis momentidan. rogorc ki Seiqmneba Sesabamisi 
pirobebi federalurma prezidentma unda ganacxados aRniSnuli momen-
tis Sesaxeb. 

(5) Tu Tavdacvis mdgomareobis konstatacia gamoqveynebulia da fe-
deraciis teritoriaze moxda SeiaraRebuli Tavdasxma, aseT SemTxvevaSi 
federalur prezidents, bundestagis TanxmobiT, SeuZlia gaakeTos saer-
TaSoriso-samarTlebrivi xasiaTis gancxadeba Tavdacvis mdgomareobis 
arsebobis Sesaxeb. me-2 abzacSi miTiTebuli winapirobebis arsebobisas 
bundestags cvlis erToblivi komiteti. 

muxli 115b. 
Tavdacvis mdgomareobis gamoqveynebis momentidan SeiaraRebuli Zale-

bis xelmZRvanelobis uflebamosileba gadaecema federalur kanclers. 
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muxli 115g. 
(1) Tavdacvis mdgomareobis dros federacias aqvs ufleba gamosces 

konkurenciuli kanonmdebloba im sakiTxebzec, romelTa regulirebac Se-
dis miwebis sakanonmdeblo kompetenciaSi. aRniSnuli kanonebi saWiroeben 
bundesratis Tanxmobas. 

(2) ramdenadac amas moiTxovs Tavdacvis mdgomareobis dros arsebuli 
pirobebi federaluri kanonebiT SesaZlebelia: 

1. droebiT, me-14 muxlis me-3 abzacis me-2 winadadebisagan gansxvave-
bulad, daregulirdes sakuTrebis CamorTmevisas anazRaurebis sakiTxi; 

2. ganisazRvros 104-e muxlis me-2 abzacis me-3 da me-3 abzacis pirveli 
winadadebiT gaTvaliswinebuli Tavisuflebis aRkveTis vadisgan gansxva-
vebuli vada, magram ara umetes oTxi dRisa im SemTxvevaSi, rodesac mo-
samarTles ar aqvs SesaZlebloba sakuTari uflebamosileba ganaxorcie-
los mSvidobiani droisaTvis dadgenil saerTo vadaSi.

(3) imdenad, ramdenadac es aucilebelia realuri an uSualo safrTxis 
aRsakveTad, federaluri kanoniT, bundesratis TanxmobiT, Tavdacvis md-
gomareobis dros SeiZleba federaciis da miwebis marTva da finansebi 
daregulirdes VIII VIIIa da X Tavebis debulebebisagan gansxvavebulad. aseT 
SemTxvevaSi daculi unda iqnes miwebis, Temebis (TemTa gaerTianebebis) 
sicocxlisunarianobis interesebi, gansakuTrebiT, finansuri Tvalsa-
zrisiT. 

(4) pirvel abzacSi da meore abzacis pirvel punqtSi miTiTebuli fede-
raluri kanonebi, maTi aRsrulebis mosamzadeblad SeiZleba gamoyenebuli 
iqnes Tavdacvis mdgomareobis dadgomamde. 

muxli 115d. 
(1) Tavdacvis mdgomareobis dros federaluri kanonmdeblobisaTvis 

moqmedebs 76-e muxlis me-2 abzacis, 77-e muxlis pirveli abzacis me-2 
winadadebis da me-2-4 abzacebisgan gasxvavebuli, am muxlis me-2 da me-3 
abzacebSi mocemuli regulireba. 

(2) federaluri mTavrobis kanonproeqtebi, romlebsac mTavroba ga-
daudeblad miiCnevs, bundesrats da bundestags unda gadaeces erTdrou-
lad. aRniSnul kanonproeqtebs bundestagi da bundesrati ganixilaven 
dauyovnebliv da erToblivad. ramdenadac kanonis miRebisaTvis aucile-
belia bundesratis Tanxmoba, kanonis ZalaSi SesvlisaTvis saWiroa misi 
xmebis umravlesobis Tanxmoba. detalebs aregulirebs reglamenti, ro-
melsac bundesratis TanxmobiT iRebs bundestagi. 

(3) am kanonebis gamoqveynebaze Sesabamisad vrceldeba 115a muxlis me-3 
abzacis me-2 winadadeba.

muxli 115e. 
(1) Tu Tavdacvis mdgomareobis dros erToblivi komiteti micemuli xme-

bis ori mesamedis umravlesobiT, magram aranakleb komitetis wevrTa umra-
vlesobisa, daadgens, rom bundestagis droul Sekrebas xels uSlis gadau-
laxavi dabrkolebebi, an Tu bundestagi ar aris uflebamosili miiRos ga-
dawyvetileba, aseT SemTxvevaSi erToblivi komiteti cvlis bundestags da 
bundesrats da erTiani organos saxiT axorcielebs mis uflebamosilebebs. 
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(2) erToblivi komitetis mier gamocemuli kanoniT ar SeiZleba Seicvalos Zi-
riTadi kanoni, mTlianad an nawilobriv gauqmdes an SeCerdes misi moqmedeba. er-
Toblivi komiteti ar aris uflebamosili, gamosces 23-e muxlis pirveli abzacis 
me-2 winadadebaSi, 24-e muxlis pirvel abzacSi da 29-e muxlSi miTiTebuli kanonebi.

muxli 115v. 
(1) Tavdacvis mdgomareobis dros, ramdenadac amas moiTxoven gare-

moebebi, federalur mTavrobas SeuZlia: 
1. federaluri sazRvris dacvis organoebi gamoiyenos federaciis 

mTel teritoriaze;
2. federaluri administraciis garda miTiTebebi misces miwebis mTa-

vrobebs da Tu gadaudeblad miiCnevs, aseve miwebis xelisuflebis orga-
noebs da aRniSnuli miTiTebebis gacemis uflebamosileba gadasces mis 
mier gansazRvrul miwebis mTavrobebis wevrebs. 

(2) bundestags, bundesrats da erTobliv komitets dauyovnebliv unda 
miewodos informacia pirveli abzacis Sesabamisad miRebuli zomebis Sesaxeb.

muxli 115z. 
dauSvebelia federaluri sakonstitucio sasamarTlos konstituciuri 

statusis, sasamarTlos da misi mosamarTleebis mier maTTvis konstituciiT 
dakisrebuli amocanebis Sesrulebis xelyofa. kanoni federaluri sakonsti-
tucio sasamarTlos Sesaxeb erToblivi komitetis mier gamocemuli kanoniT 
SeiZleba Seicvalos mxolod im pirobiT, Tu es federaluri sakonstitucio 
sasamarTlos azriTac aucilebelia sasamarTlos funqcionirebis unaris Se-
narCunebisTvis. aseTi kanonis gamocemamde federalur sakonstitucio sa-
samarTlos SeuZlia miiRos sasamarTlos muSaobis unaris SenarCunebisaTvis 
aucilebeli zomebi. me-2 da me-3 winadadebebis mixedviT miRebuli gadawyve-
tilebebi federaluri sakonstitucio sasamarTlos mier miiReba damswre mo-
samarTleTa xmebis umravlesobiT. 

muxli 115T. 
(1) bundestagis an miwebis saxalxo warmomadgenlobebis organoebis 

uflebamosilebis periodi, romelic iwureba Tavdacvis mdgomareobis 
dros, mTavrdeba Tavdacvis mdgomareobis dasrulebidan eqvsi Tvis Se-
mdeg. federaluri prezidentis uflebamosilebis vada, romelic iwu-
reba Tavdacvis mdgomareobis dros, aseve prezidentis Tanamdebobidan 
vadaze adre gaTavisuflebisas misi uflebamosilebebis bundesratis 
Tavmjdomaris mier ganxorcielebis vada mTavrdeba Tavdacvis mdgoma-
reobis dasrulebidan cxra Tvis Semdeg. federaluri sasamarTlos we-
vris uflebamosilebis vada, romelic iwureba Tavdacvis mdgomareobis 
dros, mTavrdeba Tavdacvis mdgomareobis dasrulebidan eqvsi Tvis  
Semdeg. 

(2) Tu aucilebelia erToblivi komitetis mier axali federaluri 
kancleris arCeva, erToblivi komiteti axal federalur kanclers ir-
Cevs sakuTari wevrebis umravlesobiT. winadadebas erTobliv komitets 
warudgens federaluri prezidenti. erTobliv komitets federaluri 
kanclerisaTvis undoblobis gamocxadeba SeuZlia mxolod sakuTari 
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wevrebis ori mesamedis umravlesobiT misi uflebamonacvlis arCevis 
gziT.

(3) Tavdacvis mdgomareobis dros bundestagis daTxovna dauSvebelia. 

muxli 115i. 
(1) Tu kompetenturi federaluri organoebi moklebulni arian SesaZle-

blobas, miiRon safrTxis aRsakveTad saWiro zomebi, xolo mdgomareoba ga-
daudeblad moiTxovs federaluri teritoriis calkeul nawilebSi dauyo-
vnebliv damoukidebel moqmedebebs, aseT SemTxvevaSi federaluri miwebis 
mTavrobebi an maT mier gansazRvruli xelisuflebis organoebi an ufleba-
mosilebiT aRWurvili pirebi uflebamosili arian, maTi kompetenciis far-
glebSi miiRon 115v muxlis pirvel abzacSi miTiTebuli zomebi. 

(2) pirveli abzacis Sesabamisad miRebuli zomebi SeiZleba nebismier 
dros gauqmdes federaluri mTavrobis mier, xolo miwebis xelisuflebis 
organoebisa da qvemdgomi federaluri organoebis mier miRebuli zomebi 
- aseve, miwebis premier-ministrebis mierac.

muxli 115k. 
(1) 115g, 115e da 115z muxlebiT gaTvaliswinebuli kanonebis da am kano-

nebis safuZvelze gamocemuli samarTlebrivi gankargulebebis moqmedebis 
periodSi ar moqmedebs samarTali, romelic maT ewinaaRmdegeba. aRniS-
nuli ar vrceldeba adre moqmed samarTalze, romelic gamocemuli iyo 
115g, 115e da 115z muxlebis safuZvelze. 

(2) kanonebi, romlebic gamosca erToblivma komitetma da samarTlebri-
vi gankargulebebis, romlebic gamocemulia aRniSnuli kanonebis safuZve-
lze, Zalas kargaven Tavdacvis mdgomareobis dasrulebidan ara ugvianes 
eqvs TveSi. 

(3) kanonebi, romlebic Seicaven 91a, 91b, 104a, 106-e da 107-e muxlebis 
debulebebisagan gansxvavebul regulirebas, moqmedeben ara umetes Tav-
dacvis mdgomareobis dasrulebis Semdgom meore sabiujeto wlis damTa-
vrebamde. aRniSnuli kanonebi, Tavdacvis mdgomareobis dasrulebis Sem-
deg, VIIIa da X nawilebiT gaTvaliswinebul regulirebaze gadasasvlelad 
bundesratis TanxmobiT SeiZleba Seicvalos federaluri kanoniT. 

muxli 115l. 
(1) bundestags SeuZlia, bundesratis TanxmobiT, nebismier dros gaau-

qmos erToblivi komisiis mier gamocemuli kanonebi. bundesrats SeuZlia 
moiTxovos, rom bundestagma miiRos gadawyvetileba aRniSnul sakiTxze. 
erToblivi komitetis an federaluri mTavrobis mier safrTxis aRsakve-
Tad miRebuli sxva zomebi unda gauqmdes, Tu aRniSnuls gadawyvets bun-
destagi da bundesrati. 

(2) bundestags SeuZlia, bundesratis TanxmobiT, nebismier dros ga-
moacxados Tavdacvis mdgomareobis dasruleba, rac qveyndeba federaluri 
prezidentis mier. bundesrats SeuZlia moiTxovos, rom bundestagma miiRos 
gadawyvetileba aRniSnul sakiTxze. Tavdacvis mdgomareoba dasrulebulad 
unda gamocxaddes dauyovnebliv, Tu aRar arsebobs misi konstataciisaTvis 
aucilebeli winapirobebi.
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(3) gadawyvetileba samSvidobo SeTanxmebis Sesaxeb miiReba federaluri 
kanonis meSveobiT. 

XI. gardamavali da daskvniTi debulebebi

muxli 116. 
(1) am ZiriTadi kanonis arsidan gamomdinare, Tu kanoniT sxva ram ar 

aris gaTvaliswinebuli, germanelad iTvleba is, vinc flobs germaniis 
moqalaqeobas, an rogorc ltolvili an germaneli erovnebis devnili 
piri an aRniSnuli pirebidan erT-erTis meuRle an STamomavali miRebul 
iqna germaniis imperiis teritoriaze, misi 1937 wlis 31 dekembris mdgo-
mareobiT. 

(2) yofili germaniis moqalaqeebs, romlebsac 1933 wlis 30 ianvridan 
1945 wlis 8 maisamde periodSi, moqalaqeoba CamoerTvaT politikuri, ra-
sobrivi an religiuri motivebiT, aseve, maT STamomavlebs, moqalaqeoba 
aRudgebaT maTi gancxadebiT. iTvleba, rom maT moqalaqeoba ar daukar-
gavT, Tu 1945 wlis 8 maisis Semdeg TavianTi sacxovrebeli adgili miiRes 
germaniaSi da Tu ar gamouTqvamT aRniSnulis sawinaaRmdego survili. 

muxli 117. 
(1) samarTali, romelic ewinaaRmdegeba me-3 muxlis me-2 abzacis debu-

lebas, ZiriTadi kanonis aRniSnul debulebasTan SesabamisobaSi moyvanam-
de rCeba ZalaSi, magram ara ugvianes 1953 wlis 31 martisa. 

(2) kanonebi, romlebic sacxovrebel farTze mocemul momentSi arsebu-
li saWiroebis gaTvaliswinebiT zRudaven gadaadgilebis Tavisuflebas, 
ZalaSi rCeba maTi federaluri kanoniT gauqmebamde. 

muxli 118. 
im teritoriis axali dayofa, romelic moicavs badenis, viurtenberg-

badenis da viurtenberg-hohencollernis miwebs, SeiZleba ganxorcieldes 
29-e muxlis debulebebisagan gansxvavebulad, dainteresebuli miwebis Se-
TanxmebiT. SeTanxmebis miuRwevlobis SemTxvevaSi teritoriis axleburi 
dayofa regulirdeba federaluri kanoniT, romelic unda iTvaliswineb-
des saxalxo gamokiTxvas. 

muxli 118a. 
im teritoriis axleburi dayofa, romelic moicavs berlinis da brandenbur-

gis miwebs, SeiZleba ganxorcieldes 29-e muxlis debulebebisagan gansxvavebu-
lad, aRniSnuli miwebis amomrCevlebis monawileobiT da orive miwis TanxmobiT. 

muxli 119. 
ltolvilebis da devnili pirebis saqmeebze, gansakuTrebiT maT miwebSi 

ganawilebasTan dakavSirebiT, federalur mTavrobas SeuZlia, bundesra-
tis TanxmobiT, federalur sakanonmdeblo regulirebamde gamosces ka-
nonis Zalis mqone gankargulebebi. amasTan, gansakuTrebul SemTxvevebSi 
federalur mTavrobas SeiZleba mieniWos uflebamosileba, gasces calkeu-
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li miTiTebebi. aRniSnuli miTiTebebi, garda dayovnebisas safrTxis arse-
bobis SemTxvevebisa, mimarTuli unda iyos miwebis xelisuflebis umaRlesi 
organoebisadmi. 

muxli 120. 
(1) federacias ekisreba saokupacio da omis Sedegebidan gamomdinare 

sxva saSinao da sagareo valdebulebebTan dakavSirebuli xarjebi fe-
deraluri kanonebis detaluri gansazRvrebis Sesabamisad. ramdenadac 
miTiTebuli, omis Sedegebidan gamomdinare valdebulebebi 1969 wlis 1 
oqtombramde daregulirebulia federaluri kanonebiT, federacias da 
miwebs xarjebi am kanonebiT gansazRvruli proporciulobiT, ekisre-
baT imdenad, ramdenadac omis Sedegebidan gamomdinare valdebulebebi, 
romlebic federaluri kanonebiT ar aris daregulirebuli da arc da-
regulirdeba, 1965 wlis 1 oqtombramde ekisrebodaT miwebs, Temebs (Te 
mTa gaerTianebebs) an amocanebis Semsrulebel sxva subieqtebs, romle-
bic axorcielebdnen miwebis da Temebis amocanebs. federacia aRniSnuli 
TariRis Semdegac ar aris valdebuli Tavis Tavze aiRos aRniSnuli saxis 
xarjebis dafarva. federacias ekisreba socialuri dazRvevis, maT Soris 
umuSevrobisagan dazRvevis da umuSevrobaze Semweobis valdebulebebis 
subsidireba. federaciasa da miwebs Soris omis Sedegebidan gamomdina-
re valdebulebebis ganawileba, rac regulirdeba mocemuli abzaciT, ar 
exeba omis Sedegad miyenebuli zianis anazRaurebis moTxovnebis sakanon-
mdeblo regulirebas. 

(2) Semosavlebi federacias gadaecema im drosaTvis, roca federacia 
Tavis Tavze aiRebs xarjebs. 

muxli 120a. 
(1) bundesratis TanxmobiT kanonebiT, romlebic emsaxureba miwebis xarje-

bis dabalansebas, SeiZleba ganisazRvros, rom aRniSnuli xarjebis dafarva 
xorcieldeba nawilobriv federaciis da nawilobriv federaciis davalebiT 
miwebis mier da rom 85-e muxlis safuZvelze federaluri mTavrobisa da kom-
petenturi umaRlesi federaluri organoebis kompetenciaSi Semavali ufle-
bamosileba mTlianad an nawilobriv gadaecema xarjebis dabalansebaze pasu-
xismgebel federalur uwyebas. federaluri uwyeba aRniSnuli uflebamosile-
bebis ganxorcielebisas bundesratis Tanxmobas ar saWiroebs. misi miTiTebebi, 
gadaudebeli SemTxvevebis gamoklebiT, mimarTuli unda iyos miwebis umaRlesi 
organoebisadmi (xarjebis dabalansebaze uflebamosili miwebis uwyebebi). 

(2) 87-e muxlis me-3 abzacis me-2 winadadeba rCeba ZalaSi. 
muxli 121. 
bundestagis da federaluri krebis wevrebis umravlesobas, am Ziri-

Tadi kanonis arsidan gamomdinare, warmoadgens maTi wevrebis kanoniT 
dadgenili raodenoba.

muxli 122. 
(1) bundestagis Sekrebis dRidan kanonebi miRebul unda iqnes mxo-

lod am ZiriTadi kanoniT aRiarebuli sakanonmdeblo xelisuflebebis 
mier. 
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(2) aRniSnuli momentidan uqmdeba sakanonmdeblo da kanonmdeblobis 
sakonsultacio kolegiebi, romelTa kompetencia sruldeba pirveli ab-
zacis Sesabamisad. 

muxli 123. 
(1) samarTali, romelic moqmedebda bundestagis pirvel Sekrebamde, 

agrZelebs moqmedebas, ramdenadac igi ar ewinaaRmdegeba ZiriTad kanons. 
(2) germaniis imperiis mier im sakiTxebze dadebuli saxelmwifo xel-

Sekrulebebi, romlebzec am ZiriTadi kanonis mixedviT, kompetenturia 
miwebis kanonmdebloba, Tu isini namdvilia samarTlis zogadi principebis 
Sesabamisad da monawileTa yvela uflebebisa da Sepasuxebebis mxedvelo-
baSi miRebiT rCeba ZalaSi, agrZeleben moqmedebas, vidre am ZiriTadi ka-
noniT gansazRvruli kompetenturi organoebis mier ar iqneba dadebuli 
axali saxelmwifo xelSekrulebebi, an vidre aRniSnuli xelSekrulebebis 
moqmedeba, maTSi asaxuli debulebebis safuZvelze ar Sewydeba sxva sa-
SualebiT. 

muxli 124. 
samarTali, romelic exeba federaciis gansakuTrebuli kompetenciis 

sakiTxebs, Tavisi moqmedebis sferoSi warmoadgens federalur samarTals. 

muxli 125. 
samarTali, romelic exeba federaciis konkurenciuli kanonmdeblo-

bis sakiTxebs, Tavisi moqmedebis sferoSi warmoadgens federalur samar-
Tals, Tu: 

1. igi erTnairad moqmedebs erT an ramdenime saokupacio zonaSi;
2. saqme exeba samarTals, romliTac 1945 wlis 8 maisis Semdeg Seicvala 

adre moqmedi imperiis samarTali. 

muxli 125a. 
(1) samarTlebrivi debulebebi, romlebic gamocemulia rogorc fede-

raluri samarTali, magram 74-e muxlis pirveli abzacis cvlilebis, 84-e 
muxlis pirveli abzacis me-7 winadadebis, 85-e muxlis pirveli abzacis 
me-2 winadadebis an 106-e muxlis me-2a abzacis me-2 winadadebis Casmis an 
74a, 75-e an 98-e muxlis me-3 abzacie me-3 winadadebis gauqmebis Sedegad 
aRar SeiZleba gamoices federaluri samarTlis saxiT, agrZeleben moqme-
debas rogorc federaluri samarTali. isini SeiZleba Seicvalos miwebis 
samarTliT. aRniSnuli samarTlebrivi debulebebi SeiZleba Seicvalos 
miwebis samarTaliT.

(2) samarTlebrivi debulebebi, romlebic 72-e muxlis me-2 abzacis 
safuZvelze 1994 wlis 15 noembramde arsebuli redaqciiT aris gamoce-
muli, magram 72-e muxlis me-2 abzacis cvlilebis Sedegad aRar SeiZle-
ba gamoices federaluri samarTlis saxiT, agrZeleben moqmedebas ro-
gorc federaluri samarTali. federaluri kanoniT SeiZleba dadgindes, 
rom aRniSnuli samarTlebrivi debulebebi SeiZleba Seicvalos miwebis 
samarTliT.
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(3) samarTlebrivi debulebebi, romlebic gamocemulia rogorc miwebis 
samarTali, magram 73-e muxlis cvlilebis Sedegad aRar SeiZleba gamoi-
ces rogorc miwebis samarTali, agrZeleben moqmedebas rogorc miwebis 
samarTali. aRniSnuli samarTlebrivi debulebebi SeiZleba Seicvalos fe-
deraluri samarTliT.

muxli 125b
(1) samarTlebrivi debulebebi, romlebic gamocemulia 75-e muxlis 

safuZvelze 2006 wlis 1 seqtembramde arsebuli redaqciiT da romle-
bic am momentidan SeiZleba gamoices rogorc federaluri samarTali, 
agrZeleben moqmedebas, rogorc federaluri samarTlebrivi debulebebi. 
amdenad, kvlav moqmedeben kanonmdeblobasTan dakavSirebuli uflebamo-
silebebi da movaleobebi. 72-e muxlis me-3 abzacis pirveli winadadebiT 
gaTvaliswinebul sferoebSi miwebs SeuZliaT daadginon am samarTlebrivi 
debulebebidan gansxvavebuli wesebi, mxolod 72-e muxlis me-3 abzacis 
pirveli winadadebis me-2, me-5 da me-6 qvepunqtebiT gaTvaliswinebul Se-
mTxvevebSi mxolod maSin, Tu federaciam 2006 wlis pirveli seqtembridan 
gamoiyena Tavisi sakanonmdeblo uflebamosileba - me-2 da me-5 qvepunqte-
biT gaTvaliswinebul SemTxvevebSi ara ugvianes 2010 wlis pirveli seqt-
embridan, me-6 punqtiT gaTvaliswinebul SemTxvevaSi ara ugvianes 2008 
wlis pirveli agvistodan. 

(2) miwebs SeuZliaT samarTlebrivi debulebebidan, romlebic gamoce-
mulia 84-e muxlis pirveli abzacis safuZvelze 2006 wlis 1 seqtembramde 
arsebuli redaqciiT, daadginon gansxvavebuli wesebi, administraciuli 
samarTalwarmoebis wesebis 2008 wlis 31 dekembramde arsebul redaqcia-
Si ki mxolod maSin, Tu 2006 wlis pirveli seqtembridan dRes moqmed 
federalur kanonSi administraciuli samarTalwarmoebis maregulirebel 
wesebSi Sesulia cvlilebebi. 

muxli 125g
(1) samarTlebrivi wesebi, romlebic gamocemulia 91a muxlis me-2 abza-

cis da pirveli abzacis pirveli punqtis safuZvelze 2006 wlis pirveli 
seqtembris redaqciiT, ZalaSia 2006 wlis 31 dekembramde. 

(2) 104a muxlis me-4 abzacis mixedviT dadgenili, 2006 wlis pirvel 
seqtembramde arsebuli redaqciiT municipaluri transportis dafinanse-
bisa da socialuri sacxovrisis ganviTarebis xelSewyobis sferoebisaTvis 
miRebuli samarTlebrivi debulebebi agrZeleben moqmedebas 2006 wlis 31 
dekembramde. samarTlebrivi debulebebi, romlebic gamocemulia munici-
paluri transportis dafinansebis sferoSi specialuri programebisaTvis 
municipaluri transportis dafinansebis Sesaxeb kanonis $6-is pirveli 
abzacis Sesabamisad, aseve sxva 104a muxlis me-4 abzacis mixedviT dadge-
nili, 2006 wlis 1 seqtembramde arsebuli redaqciiT moqmedi debulebebi 
agrZeleben moqmedebas, Tu gauqmebisaTvis ar aris an ar iqneba dadgenili 
ufro adreuli TariRi. 
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muxli 126. 
Tu arsebobs uTanxmoeba imis Taobaze, samarTlebrivi debulebebi agr-

Zeleben Tu ara moqmedebas federaluri samarTlis saxiT, gadawyvetile-
bas aRniSnul sakiTxze iRebs federaluri sakonstitucio sasamarTlo. 

muxli 127. 
federalur mTavrobas SeuZlia dainteresebuli miwebis mTavrobebis 

TanxmobiT, am ZiriTadi kanonis gamoqveynebidan erTi wlis ganmavlo-
baSi, miwebSi badeni, didi berlini, reinald-pfalci da viurtenberg-
hohencollerni, samoqmedod SemoiRos gaerTianebuli ekonomikuri zo-
nis marTvis samarTali, ramdenadac aRniSnuli samarTali 124-e an 125-
e muxlebis Sesabamisad agrZelebs moqmedebas federaluri samarTlis 
saxiT. 

muxli 128. 
ramdenadac im samarTliT, romelic agrZelebs moqmedebas, gaTvaliswi-

nebulia miTiTebebis gacemis ufleba 84-e muxlis me-5 abzacis arsis Sesa-
bamisad, sakiTxis kanoniT sxvagvarad daregulirebamde aRniSnuli ufle-
bebi rCeba ZalaSi. 

muxli 129. 
(1) ramdenadac samarTlebrivi debulebebi, romlebic federaluri 

samarTlis saxiT agrZeleben moqmedebas, Seicaven normebs, romlebic 
iZlevian samarTlebrivi gankargulebebis an zogadi administraciuli de-
bulebebis gamocemis, aseve administraciuli aqtebis Sesrulebis ufleba-
mosilebas, es uflebamosileba gadaecemaT mocemul etapze kompetentur 
organoebs. aRniSnul sakiTxTan mimarTebiT eWvebis arsebobisas, gadawyve-
tilebas bundesratis TanxmobiT, iRebs federaluri mTavroba. aRniSnuli 
gadawyvetileba unda gamoqveyndes. 

(2) ramdenadac aseTive uflebamosilebas Seicaven samarTlebrivi debu-
lebebi, romlebic miwis samarTlis saxiT agrZeleben moqmedebas, aRniSnu-
li uflebamosileba xorcieldeba miwebis samarTlis Sesabamisad gansazR-
vruli kompetenturi organoebis mier. 

(3) ramdenadac samarTlebrivi debulebebi pirveli da me-2 abzacebis 
Sesabamisad Seicaven maTSi cvlilebis an damatebis Setanis, an kanonebis 
nacvlad samarTlebrivi debulebebis gamocemis uflebamosilebas, aRniS-
nuli uflebamosilebebi uqmdeba. 

(4) pirveli da me-2 abzacebis debulebebi moqmedeben Sesabamisad, 
ramdenadac samarTlebrivi debulebebi Seicaven daTqmas debulebebze, 
romlebic aRar moqmedeben an dawesebulebebze, romlebic aRar arse-
boben. 

muxli 130. 
(1) administraciuli organoebi da sajaro administraciis an sxva samar-

Taldamcavi dawesebulebebi, romlebic ar moqmedeben miwebis samarTlis an 
miwebs Soris dadebuli saxelmwifo xelSekrulebebis safuZvelze, aseve, 
samxreT-dasavleT germaniis rkinigzis sawarmoebis gaerTianebebi da fran-
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guli saokupacio zonis fostis da telekomunikaciebis administraciuli 
sabWo, eqvemdebarebian federalur mTavrobas. federaluri mTavroba bun-
desratis TanxmobiT aregulirebs maT gadacemas, gauqmebas da likvidacias. 

(2) aRniSnuli administraciebisa da dawesebulebebis TanamSromle-
bisaTvis umaRlesi disciplinaruli xelmZRvanelia kompetenturi fede-
raluri ministri. 

(3) korporaciebi da sajaro samarTlis dawesebulebebi, romlebic ar 
imyofeba miwebis uSualo mmarTvelobaSi da romlebic moqmedebs miwebs 
Soris dadebuli xelSekrulebebis safuZvelze, eqvemdebareba kompetentu-
ri umaRlesi federaluri organoebis zedamxedvelobas. 

muxli 131. 
im pirebis (maT Soris ltolvilebi da devnili pirebi) samarTlebrivi md-

gomareoba, romlebic 1945 wlis 8 maisidan msaxurobdnen sajaro samsaxurSi 
da romlebic gaTavisuflebuli iqnen ara samsaxurebrivi an satarifo weseb-
Tan dakavSirebuli mizezebis, aramed sxva mizezebis gamo da romelTa gamoye-
nebac dRemde ar xdeba an romlebic ar gamoiyenebian maTi adrindeli mdgo-
mareobis Sesabamisad, unda daregulirdes federaluri kanoniT. aRniSnuli 
exeba aseve im pirebs (maT Soris ltolvilebs da devnil pirebs), romlebsac 
1945 wlis 8 maisisaTvis gaaCndaT Sesabamisi daxmarebis miRebis ufleba da ara 
samsaxurebrivi an satarifo wesebTan dakavSirebuli mizezebis gamo, aramed 
sxva mizezebidan gamomdinare aRar iReben aranair daxmarebas. federaluri 
kanonis ZalaSi Sesvlamde maT ar SeuZliaT wamoayenen aranairi samarTlebri-
vi pretenzia, Tu miwebis samarTliT sxva ram ar aris gaTvaliswinebuli. 

muxli 132. 
(1) moxeleebi da mosamarTleebi, romlebic am ZiriTadi kanonis ZalaSi 

Sesvlis dros Tanamdebobaze daniSnuli iyvnen mudmivi vadiT, bundesta-
gis pirveli Sekrebidan eqvsi Tvis ganmavlobaSi SeiZleba gadayenebul iq-
nen dakavebuli Tanamdebobidan, Cairicxon rezervSi an gadayvanili iqnen 
dabal Tanamdebobaze ufro dabali anazRaurebiT, Tu isini pirovnulad 
an profesiuli TvalsazrisiT ar Seesabamebian dakavebul Tanamdebobas. 
aRniSnuli debuleba Sesabamisad vrceldeba im mosamsaxureebze, romle-
bic imyofebian mudmiv samsaxurebSi. im mosamsaxureebisaTvis, romlebic 
imyofebian aramudmiv samsaxurebSi, SromiTi xelSekrulebis Sewyvetis is 
vadebi, romlebic scildeba satarifo regulirebis farglebs, SeiZleba 
gauqmdes imave vadaSi. 

(2) aRniSnuli debuleba ar gamoiyeneba im sajaro mosamsaxureebTan mi-
marTebiT, romelTac ar exebaT debulebebi Á nacional-socializmisgan da 
militarizmisgan ganTavisuflebis Sesaxeb~, an romelTa mimarTac dadge-
nilia, rom isini idevnebodnen nacional-socializmis mier, Tu uSualod 
maTi pirovneba ar iwvevs mkveTr winaaRmdegobebs. 

(3) pirebs, romlebsac exebaT aRniSnuli debulebebi, ufleba aqvT me-19 
muxlis me-4 abzacis Sesabamisad mimarTon sasamarTlos. 

(4) detalebi ganisazRvreba federaluri mTavrobis dadgenilebiT, ro-
melic saWiroebs bundesratis Tanxmobas. 
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muxli 133. 
federacia sakuTar Tavze iRebs gaerTianebuli ekonomikuri zonis 

marTvasTan dakavSirebul uflebebs da valdebulebebs. 

muxli 134. 
(1) imperiis qoneba xdeba federaciis qoneba. 
(2) ramdenadac es qoneba Tavisi pirvandeli daniSnulebiT upirate-

sad gansazRvruli iyo im mmarTvelobiTi amocanebisaTvis, romlebic am 
ZiriTadi kanonis mixedviT ar warmoadgens federaciis mmarTvelobiT 
amocanebs, igi usasyidlod unda gadaeces aRniSnuli amocanebis ganxor-
cielebaze kompetentur amocanebis Semsrulebel subieqtebs da ramdena-
dac aRniSnuli qoneba, Tavisi amJamindeli, gadacemas dauqvemdebarebeli 
sargeblobiT emsaxureba mmarTvelobiT amocanebs, romlebic am ZiriTadi 
kanonis Sesabamisad, amieridan unda ganaxorcielon miwebma — gadasces 
miwebsac. federacias SeuZlia miwebs aseve gadasces sxva qoneba. 

(3) qoneba, romelic miwebis da Temebis (TemTa gaerTianebebis) mier 
imperias gadaeca usasyidlod, kvlav xdeba miwebis da Temebis (TemTa 
gaerTianebebis) qoneba, ramdenadac igi federacias ar sWirdeba sakuTari 
mmarTvelobiTi amocanebisaTvis. 

(4) detalebs aregulirebs federaluri kanoni, romelic saWiroebs 
bundesratis Tanxmobas. 

muxli 135. 
(1) Tu 1945 wlis 8 maissa da am ZiriTadi kanonis ZalaSi Sesvlamde 

periodSi romelime teritoriis miwisadmi kuTvnileba Seicvala, aseT Se-
mTxvevaSi, aRniSnul teritoriaze arsebuli im miwis qoneba, romelSic 
Sedioda es teritoria, gadaecema im miwas, romelsac igi amJamad mie-
kuTvneba. 

(2) im miwebis da sajaro samarTlis sxva korporaciebis da dawesebule-
bebis qoneba, romlebic aRar arseboben, ramdenadac igi Tavisi pirvande-
li daniSnulebiT gansazRvruli iyo upiratesad mmarTvelobiTi amocane-
bis Sesasruleblad, an Tavisi amJamindeli, gadacemas dauqvemdebarebeli 
sargeblobiT emsaxureba upiratesad mmarTvelobiT amocanebs, gadaece-
ma im miwas, sajaro samarTlis korporacias an dawesebulebas, romlebic 
amieridan axorcieleben aRniSnul amocanebs. 

(3) im federaluri miwebis miwa, romlebic aRar arseboben, maT Soris, 
miwis Semadgeneli nawilebi, ramdenadac igi ar miekuTvneba pirveli abza-
ciT gaTvaliswinebul qonebas, gadaecema im miwas, romlis teritoriazec 
aris igi moqceuli. 

(4) Tu federaciis upiratesi interesi an romelime teritoriis gansa-
kuTrebuli interesi amas moiTxovs, federaluri kanoniT SeiZleba dad-
gindes pirveli-me-3 abzacebisagan gansxvavebuli regulireba. 

(5) sxva SemTxvevebSi samarTalmemkvidreoba da qonebis gayofa, Tu igi 
dainteresebul mxareTa an sajaro samarTlis korporaciebis an dawese-
bulebebis SeTanxmebiT ar ganxorcielebula 1952 wlis 1 ianvramde, re-
gulirdeba federaluri kanoniT, romelic saWiroebs bundesratis Tanx-
mobas. 
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(6) yofili miwis — prusiis monawileoba kerZo samarTlis sawarmoebSi 
gadadis federaciaze. detalebs aregulirebs federaluri kanoni, ro-
melmac, SeiZleba daadginos gansxvavebuli regulireba. 

(7) ramdenadac is qoneba, romelic pirveli-me-3 abzacebis Sesabamisad 
unda gadacemoda romelime miwas an sajaro samarTlis korporacias an 
dawesebulebas, ukve ganikarga ZiriTadi kanonis ZalaSi Sesvlisas ufle-
bamosili subieqtis mier miwis kanoniT, miwis kanonis safuZvelze an sxva 
saSualebiT, aseT SemTxvevaSi aRniSnuli qoneba gadacemulad iTvleba mis 
gankargvamde. 

muxli 135a. 
(1) 134-e muxlis me-4 da 135-e muxlis me-5 abzacebiT federaciis ga-

mgeblobas mikuTvnebuli kanonmdeblobiT SeiZleba dadgindes, rom ar 
unda Sesruldes an nawilobriv unda Sesruldes: 

1. imperiis valdebulebebi, aseve yofili miwis - prusiis da im sxva 
sajaro samarTlis korporaciebis da dawesebulebebis valdebulebebi, 
romlebic aRar arseboben.

2. federaciis an sajaro samarTlis sxva korporaciebis da dawesebu-
lebebis valdebulebebi, romlebic dakavSirebulia 89-e, 90-e, 134-e da 
135-e muxlebis Sesabamisad qonebrivi faseulobebis gadacemasTan, aseve, 
aRniSnuli uflebebis mqone subieqtebis valdebulebebi, romlebic da-
fuZnebulia pirvel punqtSi miTiTebuli uflebis mqone subieqtebis mo-
qmedebebze.

3. miwebis da Temebis (TemTa gaerTianebebis) 1945 wlis 1 agvistomde 
warmoSobili valdebulebebi, romlebic warmoiSva im RonisZiebebidan, 
romlebic imperiis kompetenciaSi Semavali an imperiaze dakisrebuli ad-
ministraciuli amocanebis farglebSi, Sesabamisi uflebamosili subie-
qtebis mier saokupacio xelisuflebis brZanebebis safuZvelze an saoma-
ri moqmedebebis Sedegad gamowveuli mdgomareobis aRdgenisas ganxor-
cielda. 

(2) pirveli abzaci Sesabamisad gamoiyeneba germaniis demokratiuli 
respublikis an misi uflebamosili subieqtebis valdebulebebis mimarT, 
aseve federaciis, sajaro samarTlis sxva korporciebisa da dawesebu-
lebebis im valdebulebebis mimarT, romlebic dakavSirebulia germaniis 
demokratiuli respublikis qonebrivi faseulobebis federaciis, miwebis 
da TemebisTvis gadacemasTan. aseve germaniis demokratiuli respublikis 
da misi uflebamosili subieqtebis mier ganxorcielebul RonisZiebebze 
dafuZnebuli valdebulebebis mimarT. 

muxli 136. 
(1) bundesrati pirvelad ikribeba bundestagis pirveli Sekrebis dRes. 
(2) pirveli federaluri prezidentis arCevamde mis funqciebs asrule-

bs bundesratis Tavmjdomare. mas ar aqvs bundestagis daTxovnis ufleba. 

muxli 137. 
(1) moxeleebis, sajaro samsaxurSi myofi mosamsaxureebis, profesio-

nali samxedro mosamsaxureebis, vadiani samxedro mosamsaxureebis da fe-
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deraciis, miwebis da Temebis mosamarTleebis pasiuri saarCevno ufleba 
SeiZleba SeizRudos kanoniT.

(2) pirveli bundestagis, pirveli federaluri krebis da federaciu-
li respublikis pirveli federaluri prezidentis arCevisas moqmedebs 
saarCevno kanoni, romelic miRebuli unda iqnes saparlamento sabWos 
mier.

(3) 41-e muxlis me-2 abzaciT federaluri sakonstitucio sasamarTlo-
saTvis mikuTvnebuli uflebamosileba sakonstitucio sasamarTlos Se-
qmnamde xorcieldeba gaerTianebuli ekonomikuri zonisaTvis germaniis 
umaRlesi sasamarTlos mier, romelic gadawyvetilebebs iRebs saqmis war-
moebis sakuTari procedurebis Sesabamisad. 

muxli 138. 
notariatis arsebuli dawesebulebebis cvlilebebi miwebSi badeni, ba-

varia, viurtenberg-badeni da viurtenberg-hohencollerni saWiroeben 
aRniSnuli miwebis mTavrobebis Tanxmobas. 

muxli 139. 
am ZiriTadi kanonis debulebebiT ar unda dairRves Á germaneli xalxis 

nacional-socializmisagan da militarizmisagan ganTavisuflebisaTvis~ 
gamocemuli samarTlebrivi debulebebi. 

muxli 140. 
1919 wlis 11 agvistos germaniis konstituciis 136-e, 137-e, 138-e 139-e 

da 141-e muxlebis debulebebi aris am ZiriTadi kanonis Semadgeneli nawili. 

muxli 141. 
me-7 muxlis me-3 abzacis pirveli winadadeba ar gamoiyeneba im miwaze, 

romelSic 1949 wlis 1 ianvars moqmedebda miwis samarTliT gaTvaliswine-
buli sxvagvari regulireba. 

muxli 142. 
31-e muxlis debulebis miuxedavad, miwebis konstituciebis debulebe-

bi aseve rCeba ZalaSi, ramdenadac isini am ZiriTadi kanonis pirveli-me-18 
muxlebis Sesabamisad uzrunvelyofen ZiriTad uflebebs.

muxli 142.  (gauqmebulia)

muxli 143. 
(1) samarTali, romelic moqmedebs gaerTianebis Sesaxeb xelSekrulebis 

me-3 muxlSi miTiTebul teritoriaze, ara ugvianes 1992 wlis 31 dekem-
bramde, SeiZleba gansxvavdebodes am ZiriTadi kanonis debulebebisagan, 
ramdenadac gansxvavebuli urTierTobebis Sedegad, am ZiriTadi kanoniT 
dadgenil konstituciur wyobilebasTan sruli Sesabamisoba jer kidev 
ver iqneba uzrunvelyofili. zemoaRniSnuli gansxvavebebi ar unda arR-
vevdes me-19 muxlis me-2 abzacis debulebebs da unda Seesabamebodes 79-e 
muxlis me-3 abzacSi mocemul principebs. 
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(2) II, VIII, VIIIa, IX, X da XI ganyofilebebisgan gansxvavebuli debulebebi 
dasaSvebia ara ugvianes 1995 wlis 31 dekembramde. 

(3) pirveli da me-2 abzacebis debulebebisgan damoukideblad, gaer-
Tianebis Sesaxeb xelSekrulebis 41-e muxli da misi cxovrebaSi gatarebis 
procedurebi aseve gamoiyeneba imdenad, ramdenadac isini iTvaliswineben 
im cvlilebebis gauqmebis SeuZleblobas, romlebic exeba xelSekrulebis 
me-3 muxlSi aRniSnul sakuTrebis uflebas teritoriaze. 

muxli 143a. 
(1) federacias gaaCnia gansakuTrebuli sakanonmdeblo kompetencia 

yvela sakiTxze, romelic gamomdinareobs federalur sakuTrebaSi arse-
buli federaluri rkinigzebis sameurneo sawarmoebad gardaqmnidan. Se-
sabamisad gamoiyeneba 87-e muxlis me-5 abzaci. federaluri rkinigzebis 
muSakebi, maTi samarTlebrivi statusis da damsaqmeblis pasuxismgeblobis 
principis dacviT, SeiZleba gadayvanil iqnen kerZo-samarTlebrivad or-
ganizebuli federaciis rkinigzis gankargulebaSi.

(2) pirveli abzacis Sesabamisad miRebul kanonebs axorcielebs fede-
racia. 

(3) sagareubno samgzavro mimosvlis sferoSi yofili federaluri rki-
nigzebis amocanebis Sesruleba 1995 wlis 31 dekembramde warmoadgens fe-
deraciis saqmes. aRniSnuli aseve exeba sarkinigzo transportis marTvas-
Tan dakavSirebul Sesabamis amocanebs. detalebi regulirdeba federalu-
ri kanoniT, romelic saWiroebs bundesratis Tanxmobas. 

muxli 143b. 
(1) germaniis federaluri fostis specialuri qoneba, federaluri ka-

nonis Sesabamisad, gardaiqmneba kerZosamarTlebrivi formis sawarmod. 
aRniSnulidan gamomdinare yvela sakiTxTan dakavSirebiT federacias ga-
aCnia gansakuTrebuli sakanonmdeblo kompetencia. 

(2) gardaqmnamde arsebuli federaciis gansakuTrebuli uflebebi gar-
damavali periodisaTvis federaluri kanoniT SeiZleba gadaeces germa-
niis federaluri fostis (POSTDIENST) da germanuli federaluri fos-
tis (TELEKOM) safuZvelze Seqmnil sawarmoebs. kanonis ZalaSi Sesvlidan 
ara uadres xuTi wlisa, federacias ufleba aqvs kapitalis udidesi nawi-
li gadasces germaniis federaluri fostis (POSTDIENST) da germanuli 
federaluri fostis (TELEKOM) samarTalmemkvidre sawarmoebs. aRniSnu-
lis gansaxorcieleblad saWiroa federaluri kanonis miReba, bundesra-
tis TanxmobiT. 

(3) germaniis federaluri fostis federaluri muSakebi, maTi samarT-
lebrivi statusis da damsaqmeblis pasuxismgeblobis principis dacviT, 
dasaqmdebian kerZo samarTlis sawarmoebSi. mewarmeebi axorcieleben dam-
saqmeblis ufleba-movaleobebs. detalebs gansazRvravs federaluri ka-
noni. 

muxli 143g 
(1) miwebs 2007 wlis 1 ianvridan 2019 wlis 31 dekembramde yovelwliu-

rad gamoeyofaT finansuri Tanxebi federaluri biujetidan federalu-
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ri dafinansebis wilebis gauqmebis gamo, romlebic gaTvaliswinebuli iyo 
umaRlesi skolebis rekonstruqciisa da axalmSeneblobebisaTvis maTi 
klinikebisa da saganmanaTleblo dagegmarebis CaTvliT, aseve finansu-
ri daxmarebebis gauqmebis gamo municipaluri satransporto mimosvlis 
gaumjobesebisa da socialuri binaTmowyobis xelSewyobisaTvis. 

(2) pirveli abzaciT gaTvaliswinebuli Tanxebi 2013 wlis 31 dekembra-
mde miwebze gadanawildeba: 

1. rogorc yovelwliuri erTjeradi Tanxebi, romelTa odenobac ga-
moiTvleba 2000 -dan 2003 wlamde periodSi yoveli miwis saSualo wilis 
mixedviT;

2. miznobrivad dakavSirebuli mimdinare Sereuli saxis dafinansebas-
Tan.

(3) federacia da miwebi 2013 wlis bolomde gadaamowmeben, ramdenad 
Sesabamisia jer kidev da am muxlis pirveli abzacis Sesabamisad gamoyo-
fili ra odenobis finansuri saSualebebia saWiro miwebze dakisrebuli 
amocanebis SesrulebisaTvis. 2014 wlis 1 ianvridan uqmdeba pirveli ab-
zacis Sesabamisad gamoyofili dafinansebisaTvis am muxlis me-2 abzacis 
me-2 punqtiT gaTvaliswinebuli miznobrioba, ar icvleba saSualo mocu-
lobis sainvesticio miznobrioba. solidarobis II paqtis xelSekrulebebi 
ucvleli rCeba.

(4) detalebs aregulirebs federaluri kanoni, romelic saWiroebs 
bundesratis Tanxmobas. 

muxli 143d
(1) 109-e da 115-e muxlebi 2009 wlis 31 ivlisamde moqmedi redaqciiT 

bolos gamoyenebul iqneba 2010 wlis sabiujeto wlisaTvis. 109-e da 115-
e muxlebi 2009 wlis 1 agvistodan moqmedi redaqciiT pirvelad gamoye-
nebuli iqneba 2011 wlis sameurneo wlisaTvis; xeluxlebeli rCeba 2010 
wlis 31 dekembers arsebuli sakredito uflebamosilebebi ukve Seqmnili 
specialuri fondebisaTvis. 2011 wlis 1 ianvridan 2019 wlis 31 dekem-
bramde periodSi/vadaSi miwebs SeuZliaT miwebis moqmedi samarTlebrivi 
debulebebis Sesabamisad gadauxvion 109-e muxlis me-3 abzaciT dadgenili 
wesebidan. miwebis biujetebi ise unda Sedges, rom 2020 sameurneo wels 
Sesrulebuli iyos 109-e muxlis me-3 abzacis me-5 winadadebiT gaTva-
liswinebuli wesi. federacias SeuZlia 2011 wlis 1 ianvridan 2015 wlis 31 
dekembramde periodSi gadauxvios 115-e muxlis me-2 abzacis me-2 winada-
debiT dadgenili wesidan. arsebuli deficitebis Semcireba unda daiwyos 
2011 wels. yovelwliuri biujetebi ise unda dgebodes, rom 2016 sameur-
neo wels Sesrulebuli iqnes 115-e muxlis me-2 abzacis me-2 winadadebiT 
gaTvaliswinebuli wesi. detalebs aregulirebs federaluri kanoni. 

(2) 109 muxli me-3 abzaciT gaTvaliswinebuli wesis Sesabamisad 2020 
wlis pirveli ianvridan miwebs berlini, bremeni, saarlandi, saqsonia-
anhalti da Slezvig-holStaini 2011-dan 2019wlamde periodSi SeiZleba 
gamoeyos daxmarebis saxiT sakonsolidaciio daxmarebebi federaluri 
biujetidan sul weliwadSi 800 milioni evros odenobiT. aqedan breme-
ni miiRebs 300 milion evros, saarlandi 260 milion evros da berlini, 
saqsonia-anhalti da Slezvig-holStaini TiToeuli 80 milion evros. dax-
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marebebi gaicema administraciuli SeTanxmebis safuZvelze federaluri 
kanonis Sesabamisad bundesratis TanxmobiT. daxmarebis gamoyofa iTva-
liswinebs finansuri deficitebis srul gaqrobas 2020 wlis bolosaTvis. 
detalebi, kerZod finansuri deficitebis klebis yovelwliuri etapebi, 
stabilizaciis sabWos mier deficitebis klebaze kontroli, aseve Sedege-
bi deficitebis klebis etapebis Seusruleblobis FSemTxvevaSi wesrig-
deba federaluri kanoniT bundesratis TanxmobiT da administraciuli 
xelSekrulebiT. gamoiricxeba erTdroulad daxmarebis konsolidacia da 
sareabilitacio daxmarebebi biujetis eqstremaluri/ukiduresi krizisis 
safuZvelze. 

(3) daxmarebis konsolidaciis uzrunvelyofis Sedegad warmoSobil 
valdebulebebs Suaze iyofen federacia da miwebi, am ukanasknelTa SemTx-
vevaSi valdebulebebi sruldeba maTi brunvis gadasaxadebidan. 

muxli 144. 
(1) es ZiriTadi kanoni unda iqnes miRebuli germaniis im miwebis ori 

mesamedis saxalxo warmomadgenlobebis organoebis mier, romlebSic igi 
Semdgom unda amoqmeddes. 

(2) ramdenadac am ZiriTadi kanonis gamoyeneba 23-e muxlSi CamoTvlili 
miwebidan erT-erT miwaze an am miwebis erT-erT nawilSi eqvemdebareba 
SezRudvebs, aseT miwas an mis nawils ufleba aqvs gaagzavnos warmomadgen-
lebi bundestagSi (38-e muxlis Sesabamisad) da bundesratSi (50-e muxlis 
Sesabamisad).

muxli 145. 
(1) saparlamento sabWo didi berlinis deputatebis monawileobiT, sa-

jaro sxdomaze amtkicebs am ZiriTadi kanonis miRebas, amzadebs da aqvey-
nebs mas. 

(2) arsebuli ZiriTadi kanoni ZalaSi Sedis misi gamoqveynebis dRis 
amowurvisTanave. 

(3) ZiriTadi kanoni unda gamoqveyndes Á federalur kanonTa JurnalSi~. 

muxli 146. 
es ZiriTadi kanoni, romelic germaniis erTianobis da Tavisuflebis 

miRwevis Semdeg, moqmedebs mTeli germaneli xalxisaTvis, Sewyvets Tavis 
moqmedebas im dRes, rodesac ZalaSi Seva germaneli xalxis mier Tavisu-
fali gadawyvetilebiT miRebuli konstitucia. 
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danarTi I

 

1919 wlis 2 agvistos germaniis konstituciidan 
(vaimaris konstitucia)

muxli 136. 
(1) kerZo da sajaro samoqalaqo uflebebi da movaleobebi ar aris gan-

pirobebuli an/da SezRuduli religiis Tavisuflebis ganxorcielebiT. 
(2) kerZo da sajaro samoqalaqo uflebebiT sargebloba, aseve sajaro 

Tanamdebobis dakavebis SesaZlebloba, mrwamsisgan damoukidebelia. 
(3) aravin aris valdebuli, ganacxados Tavisi religiuri mrwamsis 

Sesaxeb. xelisuflebis organoebs ufleba aqvT, romelime religiur sa-
zogadoebasTan piris kuTvnilebis Sesaxeb ikiTxon mxolod im farglebSi, 
ramdenadac aRniSnulze damokidebulia uflebebi da movaleobebi an amas 
moiTxovs kanoniT gansazRvruli statistikuri gamokvleva. 

(4) aravin SeiZleba iqnes iZulebuli, Seasrulos saeklesio wes-Cveu-
lebebi, monawileobdes religiur dResaswaulebSi an dados religiuri 
Sinaarsis fici. 

muxli 137. 
(1) saxelmwifo eklesia ar arsebobs.
(2) garantirebulia religiur sazogadoebaSi gaerTianebis Tavisufle-

ba. religiuri sazogadoebebis gaerTianeba imperiis teritoriis fargle-
bSi ar eqvemdebareba aranair SezRudvebs. 

(3) yoveli religiuri sazogadoeba damoukideblad adgens da warmar-
Tavs sakuTar saqmeebs yvelasaTvis savaldebulo, kanoniT dadgenili 
SezRudvebis farglebSi. igi Tavis Tanamdebobebs aniWebs saxelmwifos an 
samoqalaqo sazogadoebis monawileobis gareSe.

(4) religiuri sazogadoebebi uflebaunarianobas iZenen samoqalaqo 
samarTlis zogadi principebis Sesabamisad.

(5) religiuri sazogadoebebi rCeba sajaro-samarTlebriv korporacie-
bad, Tu maT adre hqondaT aRniSnuli statusi. sxva religiur gaerTiane-
bebs maTi moTxovniT unda mieniWoT aseTive uflebebi, Tu isini sakuTa-
ri struqturiT da wevrebis raodenobiT iZlevian xangrZlivi arsebobis 
garantias. Tu ramdenime aseTi saxis sajaro-samarTlebrivi religiuri 
sazogadoeba gaerTiandeba kavSirSi, aseTi kavSiri aseve warmoadgens sa-
jaro-samarTlebriv korporacias. 

(6) religiur sazogadoebebs, romlebic warmoadgenen sajaro-samarT-
lebriv korporaciebs, ufleba aqvT samoqalaqo sagadasaxado siebis 
safuZvelze, miwebis samarTlis debulebebis Sesabamisad, akrifon gada-
saxadebi. 

(7) religiur sazogadoebebs uTanabrdeba gaerTianebebi, romlebic 
TavianT amocanad isaxaven romelime msoflmxedvelobis sazogadoebriv 
mxardaWeras. 
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(8) ramdenadac mocemuli debulebebis ganxorcieleba moiTxovs dama-
tebiT regulirebas, aRniSnuli ganekuTvneba miwis kanonmdeblobis kompe-
tencias. 

muxli 138. 
(1) religiuri sazogadoebebis saxelmwifo mxardaWera, romelic efuZ-

neba kanons, xelSekrulebas an specialur samarTlebriv safuZvels, wyde-
ba miwebis kanonmdeblobiT. aRniSnulTan dakavSirebiT zogad principebs 
adgens imperia. 

(2) religiuri sazogadoebebisa da religiuri kavSirebis sakuTreba da 
maTi uflebebi, romlebic dakavSirebulia maT kulturul, saswavlo da 
saqvelmoqmedo miznebisaTvis gankuTvnil dawesebulebebTan, Senataneb-
Tan, aseve sxva qoneba, garantirebulia. 

muxli 139. 
kvira da saxelmwifos mier aRiarebuli dResaswaulebi, rogorc samu-

Saosagan dasvenebisa da sulieri amaRlebis dReebi, daculia kanoniT. 

muxli 141. 
ramdenadac jarSi, saavadmyofoebSi, sasjelaRsrulebiT dawesebulebe-

bSi an sxva sajaro dawesebulebebSi arsebobs RvTismsaxurebis da sulze 
mzrunvelobis moTxovnileba, religiuri sazogadoebebi daSvebuli unda 
iqnen religiuri moqmedebebis Sesasruleblad, am dros yovelgvari iZu-
leba aRkveTili unda iyos.
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danarTi II

germaniis gaerTianebis Sesaxeb xelSekrulebis 
me-3 da 41-e muxlebi

muxli 3. ZiriTadi kanonis ZalaSi Sesvla 
gaerTianebasTan dakavSirebiT germaniis federaciuli respublikis Zi-

riTadi kanoni (gamoqveynebuli Á federalur kanonTa JurnalSi~ nawili III, 
#100-1), ukanaskneli cvlilebebiT, romlebic ganxorcielda 1983 wlis 
21 dekembris kanoniT (Á federaluri kanonTa Jurnali~ nawili I, gverdi 
148), miwebSi brandenburgi, meklenburgi-forpommerni, saqsonia, saqsonia-
anhalti da tiuringia, aseve berlinis im nawilSi, romelSic igi ar gamoi-
yeneboda, ZalaSi Sedis me-4 muxlidan gamomdinare cvlilebebis gaTva-
liswinebiT, Tu am xelSekrulebaSi sxva ram ar aris gaTvaliswinebuli. 

muxli 41. qonebrivi davebis regulireba
(1) germaniis federaciuli respublikis da germaniiis demokratiuli 

respublikis mTavrobebis 1990 wlis 15 ivnisis erToblivi gancxadeba qo-
nebrivi davebis mowesrigebis Sesaxeb (danarTi II) aris am xelSekrulebis 
Semadgeneli nawili. 

(2) calkeuli samarTlebrivi regulirebis Sesabamisad sakuTrebis 
uflebis dabruneba miwis nakveTebze da Senoba-nagebobaze ar moxde-
ba im SemTxvevaSi, Tu es miwis nakveTebi an Senoba-nagebobebi aucilebe-
lia saswrafo sainvesticio miznebisaTvis, kerZod, romelime samrewvelo 
sawarmos ganTavsebisaTvis da aRniSnuli sainvesticio gadawyvetilebis 
realizacia emsaxureba mTeli ekonomikis keTildReobas, gansakuTrebiT, 
samuSao adgilebis Seqmnisa da uzrunvelyofis TvalsazrisiT. investorma 
unda warmoadginos programa, romelic Seicavs proeqtis ZiriTad damaxa-
siaTebel niSnebs da aRniSnulis safuZvelze Tavis Tavze aiRos programis 
ganxorcielebis valdebuleba. kanonma yofili mesakuTrisTvis unda daad-
ginos adekvaturi kompensacia. 

 (3) germaniis federaciuli respublika ar gamoscems raime samarTle-
briv normebs, romlebic ewinaaRmdegeba pirvel abzacSi miTiTebul er-
Tobliv gancxadebas.
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