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INTRODUCTION

Legislative environment in regard to elimination of discrimination on grounds
of sexual orientation and gender identity has significantly improved. As surveys
and documented cases conducted by the non-governmental organizations and
reports prepared by the international institutions prove homo/bi/transphobic
crimes and discrimination on grounds of sexual orientation/gender identity are
still widespread in the country, despite positive changes. Additionally, majority
of these facts remain undocumented and accordingly, without proper reaction.
There are no official statistics on State level, that could record and study the na-
ture and abundance of homo/bi/transphobic crimes in the country and devel-
op specific and effective measures to eliminate crimes motivated with hatred
towards LGBTI persons.

The purpose of present policy document is to study practices existing in Geor-
gia in regard to elimination of hate crimes against LGBTI persons and assess
them in the prism of best practices of other countries.. Recommendations for
relevant state bodies sum up the document.

Discrimination surveys conducted in 2012-2014 by the Women’s Initiatives Sup-
porting Group (WISG), cases obtained and documented by the organization, shad-
ow reports prepared in 2012-2015, studies and reports conducted by other human
rights organizations (“Identoba’; GYLA), annual reports of Public Defender of 2014
and 2015, recommendations of international organizations to the Government of
Georgia on elimination of hate crimes were used during the works on the presented
document.
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EXECUTIVE SUMMARY

Laws prohibiting discrimination are backed up by national constitution' and
legislation. The Law on Elimination of all Forms of Discrimination, which was
adopted in May 7th of 2014, explicitly mentions “Sexual Orientation, Gender
Identity and Expression”?

Criminal Code of Georgia considers discrimination as crime committed against
human rights and freedoms and criminalizes it.> Abovementioned article pro-
hibits violation of equal rights based on different grounds. However, there is no
precedent court decision, according to which it would be possible to estimate
how this measure can be defined.*

Georgian Legislation does not define hate crime and does not criminalize it, how-
ever, crime commited on grounds of sexual orientation or gender identity is con-
sidered as aggravating circumstance.” However, it should be mentioned that to this
day there is no case qualified under this article. There are no statistics of hate crimes,
committed on the grounds of sexual orientation or gender identity. Above men-
tioned outlines, that there is still no practice of gathering and analyzing the data
about violence and discrimination against LGBT persons.®

In the light of severe homo/bi/transphobia in the country, as well as results of
the discrimination studies and documented cases of violence by NGO-s, com-
plete lack of official statistics on such crimes, show that the current norms ap-
plied to hate crimes in Georgian Criminal Code are inefficient.

There are different factors causing the invisibility of the SOGI biased crimes.
On the one hand these are: lack of united, complex approaches and effective
mechanisms; low sensitivity of law enforcers and lack of specific qualification

1 14™ article of Georgian Constitution

2 Law of Georgia on Elimination of all Forms of Discrimination, Article 1.
3 Criminal Code of Georgia article 142

4 ECRI Report about Georgia. 5th Cycle of Monitoring. 2015. Para.3

5 Criminal Code of Georgia Article 53, part 3"

6 Discrimination on basis of sexual orientation and gender identity in Georgia. WISG and ILGA-Eu-
rope’s joint submission for 23th Working Group Session of UPR. 2015.
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that are needed for identifying, investigating and responding to hate crimes.
On the other hand, lack of trust in LGBTI community towards law enforcers, fear
of coming out and suffering re-victimization also play significant role.

Inefficient government response on hate crime cases and frequent use of hate
speech by the politicians increases the nihilistic approach of LGBTI community
members towards justice system.

European Comittee against Racism and Intolerance (ECRI) in its report for 2016,
gives recommendation to Georgian government about developing special
unit, that will work specifically on hate crimes motivated by racism and homo/
bi/transphobic bias. While developing the abovementioned unit, government
should apply for an advice to the Ombudsman of Georgia and respective
non-governmental and international organizations.”

In 2015, WISG in cooperation wilth ILGA-Europe prepared and submitted a shad-
ow report about the rights situation of LGBTI Persons in Georgia for 23rd ses-
sion of Universal Periodic Review.® During the discussion Georgian government
received recommendations, that should improve significantly the situation of
LGBTI persons in the country. Among others were also the recommendations
from UK and Northern Ireland concerning developing and implementing spe-
cial strategy for fighting against hate crime. Although, Georgia only noted the
recommendation from Sweden, which explicitly advised introduction of special
hate crime unit in Georgian police, the government presented its own alterna-
tive way of combating hate crimes with the following clarification: Considering
need for country-wide coverage, case-load and need for integrated response
to this type of crime, Georgia believes that establishment of a single special-
ized police unit will not be sufficient mechanism for successful investigation
of hate crimes. Therefore, the Ministry of Internal Affairs of Georgia undertakes
to identify, assign the task to and train specialized police officers for hate crime
investigation in all regional police departments.”®

7 ECRI Report about Georgia. 5th Cycle of Monitoring. 2015. Para.68

8 http://women.ge/en/news/newsfeed/archive2015/57/Universal%20Periodic%20Review%20
9%E2%80%93%20Georgia%20SOGIE%20Recommendations

9 A/HRC/31/15/Add.1; 118.10
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Readiness of the Governmentfortaking special steps towards preventionand
elimination of SOGI based hate crimes needs to be acknowledged, however the
existing reality in the country leads us to the opinion, that the strategy chosen
by government without establishing special hate crimes unit may be inefficient.
While elaborating the strategy, in parallel to requalification of the police officers
across the country, it is important to take into consideration the existing reality,
which is — experience of homophobic treatment from the side of law enforcers,
fear of coming out and re-victimization, dynamics of existing prejudices and
specific nature of inequality of LGBTI persons (e.g. in smaller cities and villages
the level of homo/bi/transphobia is higher than in Thilisi, as well as the risk of
outing etc.) and summarize the efficiency of special hate crimes units ‘'n terms
of best examples of other countries.
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PROBLEM STATEMENT

Hate crime undermine the key foundation of democratic societies and the rule
of law, as it “attacks” the fundamental principle of equality in dignity and rights
of all human beings, enshrined in Article 1 of the UN Universal Declaration of
Human Rights. “Hate crime” and other “hate-motivated misdemeanors” have
a significant impact on the victim and the community s/he/they belongs to.
Importantly, from the victim's perspective, such crimes damage the most an
immutable, fundamental aspect of their identity.10

Additionaly, government’s inadequate response to hate crimes and similar in-
cidents might encourage large-scale conflicts and mass violence in the society.

Apart from making legislative decisions, concrete steps that states must under-
take in this area were clearly outlined, at the 2009 Council of Europe Ministerial
on Elimination of Hate Crime:11

* Collect and publicize data on hate crimes;

* Take relevant measures to encourage a victim or eye-witness of such a
crime to report on hate crimes;

* Organize professional trainings and other educational activities for the
police officers, employees of the Prosecutor’s Office and judges;

* Ensure prompt and effective investigation of hate crimes.

In order for the state to encourage the victims and eye-witnesses of hate crimes
orotherhate-motivated misdemeanors committed on the grounds of SOGlwhile
also takingintoaccountthespecificsof crimescommitted onthegrounds of SOGI,
distrustof LGBTIgroup memberstowardslaw-enforcementauthorities, thefear of
comingoutduringreporting and other spifics, the Council of Europe Committee
of Ministers Recommendation CM/REC2010(5) urges member states to:

10 OSCE report: Hate Crime Laws, a Practical Guide, pg. 42
11 OSCE Ministerial Council Decision No. 4/03, op. cit., note 2.
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* Establish special units, which, among other duties, will be tasked to
investigate crimes and misdemeanors related to sexual orientation or
gender identity. Further, to allocate special staff, which will contact lo-
cal communities for establishing relations built on trust.

* Undertake special efforts for setting up an independent and efficient
mechanism specifically for receiving and investigating information on
hate crimes or other hate-motivated misdemeanors committed by the
law-enforcement officials, especially in cases where sexual orientation

o'gender identity is one of the motives.

*Introduce the system of submission of anonymous or online com-
plaints, or other means of easy access, allowing third parties to provide
information. This will collect information on misdemeanors and their
particular nature. 12

Besides, member states should take steps to ensure that lesbians, gays, bisex-
uals and transgenders are treated in the law-enforcement and other structures
without discrimination, thus encouraging the victims of hate crimes or mis-
demeanors to report on such facts. This could be achieved by introducing a
good Code of Ethics and trainings. They should also take steps to ensure that
homophobic and transphobic actions, including torture, inhuman treatment or
degrading treatment (sexual abuse, overly indiscreet body search and offensive
language), are eliminated in these structures and, where possible, to apply dis-
ciplinary or criminal sanctioning mechanisms. 13

12 Council of Europe Committee of Ministers Recommendation CM/Rec(2010)5 on Measures to
Combat Discrimination on Grounds of Sexual Orientation and Gender Identity. Explanatory Mem-
orandum. Paragraph 3,B,C, D

13 Natsvlishvili A., Aghdgomelashvili, E. (2012). Implementation of CM/REC(2010)5 in Georgia.
Thilisi. WISG. p.7
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SHORT REVIEW OF THE SITUATION OF LGBTI PEOPLE IN THE COUNTRY
Social-Cultural Environment

Homo/bi/transphobia is a complex issue, manifested in a variety of forms im-
pacting the lives of LGBTI persons. The negative attitudes permeating socie-
ty are exhibited in acts of physical and psychological violence, discrimination,
marginalisation and exclusion of LGBTI people.

Negative societal attitudes have a significant impact on the country’s environment
in terms of equality. One of the most significant principles of a democratic society
and the social-political organisation and operation of a state is the provision and
protection of equal rights and freedoms for all citizens. In order to avoid physical
and psychological violence, the majority of lesbian, gay, bisexual, trans and intersex
persons attempt to conceal their “otherness’, adapt, to the maximum extent pos-
sible, to the norms and expectations in society and live “double lives”. A hostile en-
vironment and negative attitudes are not only reflected on the levels of stress and
discomfort that community members experience, but they also effectively prevent
LGBTI persons from acting in defence of their rights and freedoms and demanding
equality as full-fledged members of society.

Studies conducted in Georgia before 2015, which researched correlation with dif-
ferent topics/values and/or groups explicitly show existence of the negative atti-
tudes in the society towards LGBTI persons. Mentioned studies prove, that LGBTI
community is the most marginalized group, to whom the society reveals the least
tolerance™. Study of the societal attitudes towards LGBTI people™ conducted in
2015 by WISG show that homo/bi/transphobia is significantly strong in the coun-
try. Besides, there is a difference in attitudes towards particular groups. Negative
attitudes are especially explicit towards Transgender women and LGBTI activists'S.

14 Aghdgomelashvili E. (2013) “Situation of LGBT People in Georgia". Policy Paper. WISG. Thilisi.

15 Aghdgomelashvili E. (2016). “From Prejudice To Equality: Societal Attitudes, Knowledge and
Information Regarding The LGBT Community and Their Rights". WISG. Tbilisi.

16 As for the modern neo-moralists' main strategy is to “purify” public space from the”sin’, the primary
target of their aggression become those people who try to change the situation by raising visibility of
the topic. Mentioned is the source of sever negative attitudes towards LGBT activists and rights defend-
ers. In terms of such discourse, negative attitudes existing towards the group spread on those persons
and groups, who try to speak about SOGlI issues in the context of equality. Ibid. p.140
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Negative attitudes towards select groups vary by village/town/capital, gen-
der, age, level of contact/acquaintance with the LGBTI community, and level of
knowledge about homosexuality. Homo/bi/transphobic attitudes are lowest in
Tbilisi. Male respondents rank higher on the homo/bi/transphobia scale than
women (with the exception of attitudes towards lesbian women. Women are
much more aggressively disposed towards lesbian women, than towards gay
men). The older the respondent’s age group, the greater the negative attitudes
toward the LGBTI group. The level of formal education is not explicitly linked
with homo/bi/transphobic attitudes (if we do not take into account the stu-
dent group, whose members ranked low on all scales), suggesting that, for the
purposes of this study, formal education does not contribute to increasing tol-
erance towards LGBTI persons. Respondents’ views on traditional gender roles,
rightwing authoritarianism and level of religious fundamentalism significant-
ly affect levels of homophobia, biphobia and transphobia. In some cases, lack
of knowledge with regards to sexual orientation/gender identity significantly
contributes to the popularity of certain myths among society and creates fertile
ground for the manipulation of public opinion, which is taken advantage of by
homophobic groups.

Analysis of questions concerning LGBTI human rights in relation to the scale
of values shows that the majority of people, even those who indicate human
rights and freedom of speech among the top five, oppose the notion of equal
rights for LGBTI persons. In Georgia, human rights are still seen as a privilege of
certain groups. Such negligence of the fundamental principles of human rights
constitutes a serious challenge in the process of development of a democratic
society.

The present study has shown that cases of violence against LGBTI persons are
essentially perceived as separate and isolated incidents, rather than compo-
nents of systemic violence. Moreover, only physical abuse is considered vio-
lence, while psychological oppression, marginalisation, bullying, involuntary
treatment, expulsion from the home, other forms of violence, as well as restric-
tions of freedom of assembly and expression are frequently not even perceived
as violence or human rights violations.
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Moreover, the public articulation of any issues related to the equal rights of the
LGBTI group is automatically perceived as “gay propaganda”. Myths and stereo-
types impacting the sharply negative societal attitudes towards issues related
to equal rights have demonstrated that these issues are largely being consid-
ered through the lens of morals and traditions, rather than in the context of
equal rights. A significant role in the above is played by politicians, whose as-
sessments and comments on cases of discrimination and violence are frequent-
ly saturated with moralistic rhetoric; instead of embracing the issue within a
legal framework and examining it in the human rights context, they continue to
appeal to the dominant cultural, traditional and religious values.

Studies of hate speech show that, issues linked with homosexuality is extremely
politicized in the country. Attitude towards LGBTI community is the subject of
speculation and is often used for splitting political specter into “Pro-Western”
and “Pro-Russian” forces. Particular groups use the myth of “western origin of
homosexuality” for creating anti-western attitudes. On the other hand, there
are cases, when having negative attitudes towards LGBTI group is directly used
by political opponents as the marker of being “Pro-Russian”. Such kind politici-
zation of the subject reflects negatively as on the situation of LGBTI group, as
well as, on ensuring their rights equality and developing the mechanisms for

improvement.

Fear of comming out is significant hindering obstacle for LGBTI people in fi-
ghting for their rights and is one of the significant factors, that makes crimes
commited on the grounds of SOGI invisible. However, due to high indicator of
psychological and physical violence and existing homophobia in the country,
which is backed up by traditional ideologies and strong institutions, represen-
tatives of LGBTI group, due to physical or psychological thread, avoid coming
out publicly. Besides, fear of coming out represents significant obstacle for
these people for fighting for their own rights. They are aware that in case of
disclosing their status, they might be endangered of loosing home, family, shel-
ter, become victims of physical violence'. Fear of coming out and specifics of
homo/bi/transphobic attitudes in correlation with place of residence (homo/
bi/transphobic attitudes is less visible in Tbilisi in comparison with villages and

17 Ibid. p.28-29
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other cities) enforce community members (especially in regions) to change
their place of residence and “become invisible” in any other bigger city, where
they are less famliliar to others.

For developing efficient mechanisms in order to tackle SOGI biased hate crime
it is vitally important to consider these and other factors, that was outlined in
study of prejudices in Georgia.

Discrimination and hate crime against LGBTI persons / NGO Data

Sharply negative attitudes of society directly reflect on members of the group.
Cases of violence and discrimination against LGBTI people, as it is violence
against LGBTI activists,'® physical and psychological violence, state inaction
and/or inadequate response on hate crime, hate speech and etc. is reflected as
in the studies conducted by LGBTI organizations, as well as, in the reports of the
Ombudsman of Georgia' and international organizations and Institutions.?

In 2012, WISG conducted discrimination study among LGBTI people in Georgia
which revealed that: 32% of respondents have at least once in their life expe-
rienced physical violence and 89.93% psychological violence. In average from
134 respondents, who experienced psychological violence, 73.13% had faced
it three or more times, 13.43% experienced it twice, whereas 13.43% - once?'.

The quantitative survey conducted in 2013 by the non-governmental organi-
sation “ldentoba’, highlights the forms and levels of discrimination among gay,
bisexual and transgender men living in Georgia. According to the survey, 48

18 A Pending Case versus Georgia before the ECtHR about police homophobic behavior and viola-
tion of fundamental rights (Aghdgomelashvili and Japaridze v Georgia., App. no. 7224/11)

19 Report of Ombudsman of Georgia about the situation of human rights and freedoms protec-
tion in Georgia for 2013, 2014, 2015.

20 Hammarberg T., GEORGIA IN TRANSITION. Report on the human rights dimension: background,
steps taken and remaining challenges. 2013; ENP Country Progress report — Georgia. 2012, 2013

; US State Department Human Rights Report: Georgia. 2011, 2012 and 2013; Country reports
prepared recently for the Council of Europe Human Rights Commissioner and the EU Fundamental
Rights Agency; Hate Crimes in the OSCE Region - Incidents and Responses. Annual report 2011.

21 Situation of LGBT People in Georgia. WISG. Thilisi. 2012.
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respondents out of 109 gave a positive reply to the following question: “Have
you been a victim of physical violence because of your sexual orientation or
gender identity?”.%

In 2015, WISG completed a study on needs of LGB persons in healthcare?,
which also included questions about experience of physical and psychological
violence in the past 2 years. The results show that despite the decrease of num-
ber of community members who faced physical and psychological violence at
least once (20% and 68% respectively), the frequency of facts of violence per
person (more people have faced physical or/and psychological violence 3 or
more times) increased instead. Besides, in comparison to the previous years,
violence against LB women has increased. According to the frequency of expe-
riencing physical violence, the number of representatives of the LB group who
have experienced physical violence three or more times significantly exceeds
the number of representatives of the GB group who have the same experience
(respectively, 36%, N=18 for LB women and 22%, N=11 for GB men). This indi-
cates that women are more vulnerable to recurrent physical violence and in this
group there is a high risk of recurring victimization.

Study of situation of Transgender Persons conducted in 2014 showed that 9
respondents (N=14) once in a life have become the victim of physical violence
due to their gender identity. Whereas, 3 participants have undergone violence
3 or more years ago (two experienced it in the street, while 1 from family mem-
ber in childhood), 6 have experienced such type of violence during last two
years. One of them has become the victim of physical attack in the street 4
times during last two years*.

In 2012 and 2013 State failed to undertake the positive obligation concern-
ing LGBTI persons to exercise the right of assembly and manifestation. On 17
May 2013 police failed to separate Demonstrants and counter-demonstrants
and the situation turned into mass-violence. According to the official data, 28
persons were injured during the attack on the 17 May 2013 rally. In 2013, late

22 Social being of Gay, bisexual and transgender men; Identity; 2013.
23 Aghdgomelashvili E. (2015) Needs of LGB people in Health Care. Technical report. WISG.
24 Gvianishvili N. (2014) Situation of Transgender Persons in Georgia. WISG. Thilisi.
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and inadeqtuate response from the side of government on violent attack on
peaceful demonstration and heterogeneous assessement of the situation from
the side of politicians encouraged countiniuation of violence. WISG as well as
organization IDENTOBA has reported about frequent cases of violence against
LGBTI group members in the days following the May 17,

Results of the quantitive study show that, in spite of high indicator of expe-
riencing violence, group members refer to police, as well as, to non-govern-
mental organizations for response and help very rarely. According to the study
conducted in 2012, only 27% of those respondents who experienced physical
violence have referred to police. And according to the results of the study con-
ducted in 2015 their number has increased insignificantly (30%). As the reason
for not reporting the crime to police or other law enforcement bodies respon-
dents name inefficiency of police, homophobic reaction from the side of police
and fear of coming out. The lesser are the cases of reporting to police in case of
psychological violence. Majority of victims take psychological violence as not
“serious” enough reason and do not refer incidents to the police.

Generally Nihilistic attitude of group members towards law enforcement bod-
ies is deepened much more by the fact that, none of the sensational cases of vi-
olence committed supposedly with homo/bi/transphibic bias in last years were
adequately addressed by the law enforcement bodies, as it is the cases of attack
on the peaceful demonstration in 2013, or murder of transgender women, Sabi
Beriani in 2014.

72



STATE RESPONSE ON SOGI BASED DISCRIMINATION AND HATE CRIME
Legal Environment

Norms prohibiting discrimination are included and enshrined in the Constitu-
tion? and in legislation. The law on Elimination of all Forms of Discrimination,
which was adopted in May 7th of 2014, explicitly underlines “Sexual Orienta-
tion, Gender Identity and Expression”?. In accordance with the law, Ombuds-
man is responsible on elimination of discrimination and to ensure equality?.

Criminal Code of Georgia considers discrimination as crime committed against
human rights and freedoms and criminalizes it.® Mentioned article prohibits
violation of equal rights based on different grounds. However, there is no prec-
edent court decision, according to what it would be possible to estimate how it
is possible to define this condition.?

Labor Code of Georgia explicitly prohibits discrimination based on sex, as well as,
sexual orientation (gender identity is not mentioned in ground of prohibition)*.

Georgian Legislation does not define hate crime and does not criminalize it, how-
ever, crime commited on the ground of sexual orientation or gender identity is

25 Article 14 of the Constitution of Georgia recognizes the equality of humans, pursuant to which
“everyone is free by birth and is equal before law regardless of race, color, language, sex, religion,
political and other opinions, national, ethnic and social belonging, origin, property and title,

place of residence”. Sexual orientation and gender identity are not on the list of these grounds.
However, importantly, the Constitutional Court of Georgia has ruled that the list of grounds in the
Constitution is not exhaustive and extends to grounds for prohibition of discrimination not direct-
ly mentioned therein (Decision of the Constitutional Court of Georgia on the case Shota Beridze
and Others vs. Georgia, 31.03.2008).

26 Law of Georgia on Elimination of all Forms of Discrimination, Article 1.

27 Ombudsman reviews a statement and complaint of that physical or juridical person, who
considers theirself to be victim; Studies the fact of discrimination, as in case of existence of the
statement or complaint, as well as, on its own initiative and issues recommendation; Prepares and
sends general proposals on avoiding discrimination and fighting against it to respective institu-
tion or person; and etc.

28 Criminal Code of Georgia article 142
29 ECRI Report about Georgia. 5th Cycle of Monitoring. 2015. Para.3
30 Labor Code of Georgia, article 2(3)

73



considered as aggravating circumstance.®' However, it should be mentioned that
to this day there is no case qualified under this article. There is no statistics of hate
crime, which is committed on the grounds of sexual orientation or gender identity.
Above mentioned outlines, that there still is no practice of gathering and analyzing
the data about violence and discrimination against LGBTI persons.?

To prevent discrimination and effectively react to offences committed on these
grounds, on 26 of December, 2014, the Minister of Internal Affairs issued new
instructions, which task the investigation units of the Ministry of Internal Affairs
to refer in the relevant field of electronic program of criminal case proceedings
- “Crime Plot” - about “possible” motive of intolerance and concrete ground of
discrimination (Paragraph 3' of Article 53 of the Criminal Code). According to
the Ministry, reference to a crime committed due to hatred and intolerance cre-
ates an obligation to launch investigation under the respective article (Articles
142, 1427, 1422, 155 and 156 of the Criminal Code), provided the elements of
crimes under these articles are identified.

Sexual orientation as the base of prohibiting discrimination is also mentioned
in Georgian Law of Health Care®. Georgian Law on ,Patients Rights” also pro-
hibits discrimination of patients on any grounds.*

Law concerning gender equality generally is a step forward, although mostly it is
declarative in nature, as far as, it does not include implementation mechanisms.
Besides, the law does not consider the needs of LGBTI group and therefore, at this
stage it is less efficient for protection LGBTI persons’rights. Law on “Elimination
of Domestic Violence, Protection of and Support to Its Victims” does not protect
LGBTI persons, as long as, it applies only to those people who are in registered
marriage, while in Georgia gay marriage is not allowed by the law.*

31 Criminal Code of Georgia Article 53, part 3’

32 WISG and ILGA-Europe’s joint submission for 23th Working Group Session of UPR (2015). Dis-
crimination on basis of sexual orientation and gender identity in Georgia.

33 See. 1%t item of 6™ article.

34 Georgian Law of “Patients Rights”. Article 6. Above mentioned is fundamental principle and its
violation might cause criminal responsibility (Criminal Code of Georgia article 142).

35 WISG, (2014). Rights of LBT Women in Georgia, Shadow Report for CEDAW, Submitted for the
58t Session.
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The seven year National Human Rights Strategy and two-year Action Plan (2014-15)
adopted in 2014 also include issues regarding sexual orientation and gender identity.

In spite of noticeable progress, there still remain gaps on legislative level, that signifi-
cantly hinder the full enjoyment of rights by LGBTI people. An exampleis the issue of
legal recognition of gender, which is vitally important for Transgender people.

Discrimination and hate crime against LGBTI persons /Official Statistics

In order to request official statistics on violations and hate crimes on SOGI
grounds, WISG requested a spectrum of public information from Public Defend-
er's and Personal Data Protection Inspectors’ Offices. The organization also ap-
plied to those State Agencies, that are authorized to carry out preventive mea-
sures, legal proceedings and react on hate crimes. Besides, the organization re-
quested public information on training programs that are taken by police officers,
prosecutors and judges.

The Organization applied to the Ministry of Internal Affairs (MIA) and Prosecutor’s
Office regarding using paragraph 3! of the Article 53 and Article 142 of Criminal
Code of Georgia in legal proceedings from March 27, 2012 to March 15, 2016.

According to MIA Information Analytical Department data®’, there was only
one case when the investigation was launched under Article 142 of the Criminal
Code of Georgia on the fact of violation of equality. However, the ground for
violation of equality is not indicated in the letter. As for the official statistics on
application of paragraph 3' of Article 53 of the Criminal Code of Georgia, the
letter indicates, “paragraph 3! of Article 53 provides for aggravation of charges
for all crimes committed on grounds of discrimination” and accordingly, the
aforementioned information can be obtained through courts.

In accordance with response letter of General Prosecutor’s Office of Georgia®,
no criminal proceedings were initiated under Article 142 of the Criminal Code of

36 E.g. Legal recognition of gender for a transgender person which is often of vital importance.
37 Response letter of the Analytical Department of MIA, June 9, 2016. #1413442
38 Response letter of the General Prosecutor’s Office of Georgia. June 16, 2016. #13/37707
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Georgia from March 27, 2012 to March 15, 2016. From January to June 16, 2016
four persons were accused on four criminal cases, the decision on charges against
them emphasize one of the signs of intolerance stipulated with paragraph 31 of
Article 53. The response does not indicate which sign became the basis to use the
abovementioned article. According to the Prosecutor’s Office, in one of these cases
the court found the defendant guilty and the sanction applied under paragraph 31
Article 53 of the Criminal Code of Georgia was much higher than the minimum.On
other cases (as of June 16, 2016), the judgement is not yet delivered.

WISG applied to courts of all instances to obtain information on cases of ag-
gravating charges against a person under paragraph 3" of Article 53 of Crim-
inal Code of Georgia. Additionally, the organization requested proper rulings
of courts (regarding paragraph 3' of Article 53 and Article 142 of the Criminal
Code of Georgia) without indicating personal data. Based on received respons-
es it is clear out that in the mentioned period (namely from March 27, 2012 to
March 15, 2016) neither paragraph 3' of Article 53 nor Article 142 of the Crimi-
nal Code of Georgia appear in any court rulings.

On March 31, 2016 WISG requested information from Public Defender’s
Office of Georgia regarding documented cases of rights of violations on
SOGI grounds from January 1, 2015 to March 15, 2016. Based on response
from the Public Defender’s Office, 35 persons (21 applications are submitted
to Gender Equality Department and 14 applications in — Equality Depart-
ment) applied to Ombudsman in the mentioned period. In 15 cases the case
was terminated based on insufficiency of evidences and in 1 case Public
Defender submitted amicus curiae position, recommendations were issued
on 7 cases after studying the facts on the case and the cases are in process
of studying in 12 cases®.

On April 4, 2016 WISG applied to the Personal Data Protection Inspector®.
Based on the information received from the Inspector’s Office, in the period

39 Response letter of the Public Defender’s Office of Georgia. May 13, 2016. #05/4584

40 Personal Data Protection Inspector discusses applications of citizens (data subjects) and is
authorized to take measures stipulated by law. Requests additional data from proper persons and
inspects data processor or authorized person.
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of January 1, 2015 to March 15, 2016 one citizen applied on fact of violation of
rights of LGBTI people. Additionally, one citizen applied on alleged processing
of the data of personal sex life. No violation of the Law of Georgia on Personal
Data Protection was established on either of these two cases.

WISG regularly observes how the Criminal Code of Georgia is used in the above-
mentioned practice. Within the frameworks of survey conducted by WISG in
2014* the organization requested information from proper public institutions
regarding initiating criminal proceedings under Article 142 of the Criminal
Code of Georgia and using paragraph 3' of Article 53 of the Criminal Code of
Georgia in the court from April 19, 2012 to September 16, 2014.

According to the response letter by the Analytical Department of the Ministry
of Internal Affairs of Georgia,* they do not possess information on the launch
of criminal prosecution under Article 142 of the Criminal Code during the
above-mentioned period. The Analytical Department of the Ministry of Inter-
nal Affairs noted also that they did not have information on the application in
courts of Paragraph 3" of Article 53 of the Criminal Code of Georgia. WISG also
addressed the Chief Prosecutor’s Office to request information on the launch of
preliminary investigation/criminal prosecution under Article 142 of the Crimi-
nal Code. The response letter of the Chief Prosecutor’s Office states that** during
the mentioned period (2012-14), preliminary investigation/criminal prosecu-
tion was launched under Article 142 of the Criminal Code. As for the application
of Paragraph 3! of Article 53 of the Criminal Code, the Prosecutor’s Office has
also noted it does not administer statistical information on the issue of con-
cern.Within the frames of given study, to collect information on aggravation
of charges based on Paragraph 3" of Article 53 of the Criminal Code, WISG has
addressed in writing the courts of all instances. Received responses revealed
that during the mentioned period none of the court decisions include either
Paragraph 3" of Article 53 or Article 142 of the Criminal Code.*

41 Ratiani T., Aghdgomelashvili, E. & Gotsiridze G. (2015). Discrimination and hate crime against
LGBT persons. Thilisi. WISG.

42 Response letter by the Analytical Department of the Mol, 13 November 2014, #2293989.
43 Response letter by the Chief Prosecutor’s Office, 24 September 2014, #13/59480.
44 See Annex N3.
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Certain conclusions can also be made with this regard based on the reports of
the international organizations. Namely, the Government of Georgia informed
ECRI that four investigations were launched on hate crimes in 2011,9in 2012, 16
in 2013 and 18 in 2014. Official data of ODHIR indicated that criminal proceed-
ings were launched only on one hate crime out of 19;in 2012 - on 5 cases out of
13. During these years, nobody was sentenced for these crimes. No official data
is indicated on year 2013. Based on data of 2014%, criminal proceedings were
launched on seven cases out of 19; persons were convicted in eight cases. Ac-
cording to official data of 2014, religious belief was the ground of all 19 cases*.

Observing the process in dynamics gives us an opportunity to conclude that no
significant improvementevident during the last four years in regards to official
statistics on homo/bi/transphobic hate crimes.

Absence of official statistics and general picture identified especially
based on cases reported to and studies conducted by human rights orga-
nizations illustrate that criminal norms prohibiting hate crime do not work
in practice.

Organizing professional trainings and other educational activities
for police officers, employees of Prosecutor’s office and judges

To record and efficiently react to hate crimes, it is mandatory for the represen-
tatives of law enforcement agencies to have knowledge and skills necessary for
identification of such crimes and incidents and helping and supporting victims.
ECRI pays attention to professional improvement and recommends to increase
training activities for representatives of courts and law enforcement organs re-
garding investigation of hate crimes. Additionally, the trainings should cover
homo/bi/transphobic hate crimes. ECRI also recommends the Government to as-
sess the effect of the trainings and change the programs accordingly if needed.”

45 This amount is much less compared to real quantity, that NGO-s indicate in reports submitted
to ODHIR

46 Ratiani T., Aghdgomelashvili, E. & Gotsiridze G. (2015). Discrimination and hate crime against
LGBT persons. Thilisi. WISG.

47 ECRI Report about Georgia. 5th Cycle of Monitoring. 2015. Para.67
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In addition to the anti-discriminative law, Human Rights Action Plan for 2014-
2015 covered proper trainings for representatives of Law enforcement agen-
cies regarding identification of hate crimes, collection of information on these
types of crimes and official statistics.*

WISG tried to find out what kind of trainings were conducted for police officers,
prosecutors and judges.

Based on the information (Letter #13/37707) provided by the Prosecutor’s Office of
Georgia, in 2014-2016 trainings were held for prosecutors and investigators on
issues of hate crimes, and were attended by 82 investigators/prosecutors. Also 118
interns, out of which 30 are now assigned to positions. It should be noted that the
Prosecutor’s Office cooperated with European Union and Council of Europe, also
representatives of Office for Democratic Institutions and Human Rights and Public
Defender’s Office of Georgia. According to the letter, Prosecutor’s Office of Georgia
did not cooperate with organizations working on rights of LGBTI people.

WISG applied to the Academy of the Ministry of Internal Affairs of Georgia
(MIA)* regarding training programs on investigation of hate crimes.

Academy of the Ministry of the Internal Affairs of Georgia noted that issues of in-
vestigation of hate crimes are taught since the amendments were made to criminal
legislation, and are included in the following educational courses: a) District police
officer; b) Patrol Inspector; c) Border-guard of the Land Border Defense Department
of the Border Police of Georgia; d) Special professional educational course of detec-
tive-investigators; e) Office promotion course in the Department of Criminal Police
and territorial organs of the Ministry of Internal Affairs of Georgia.

Additionally, as clarified from the response, certain issues related to hate crimes
are integrated in high educational programs of MIA — bachelor programs. In ad-

48 Human Rights Action Plan for 2014-2015. Chapter 14.

49 Academy of MIA is Legal Entity of Public Law - high and special police professional educa-
tional institution, also archive institution, that trains specialists with high and special professional
education for law enforcement system, provides retraining for the staff of police system and staff
personal development. Based on necessities, Academy of MIA also organizes proper training
courses and/or testing for preparing specialist of specific spheres.
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dition, establishing investigation of hate crimes as separate module is planned
and works on it are in process. Despite the fact that the MIA Academy covers
certain issues of hate crime, it should be noted that in depth teaching of specif-
ics of investigation of hate crimes is necessary.

High Council of Justice of Georgia represents independent agency created
to coordinate court system, support qualitative and effective justice. In accor-
dance with the legislation, one of the main aims is to assign and remove judges
of first instance and appeal. Besides, organizing and conducting qualification
exams and competitions, disciplinary proceedings against judges of general
courts within the authority defined by law and quality management in general
courts etc. Council assessment methodology and decision regarding appoint-
ing a judge, is later reflected on rulings of the judge appointed by it.

WISG addressed (Letter #1934) the High Council of Justice with the questions:

a) Does the High Council of Justice check and consider the possible ho-
mophobic attitude of the judicial candidates towards the LGBTI peo-
ple when selecting/assigning them.

b) What is the methodology used when selecting/assigning the judges
to check the possible homophobic attitude of the judicial candidates
towards the LGBTI people.

In the reply the High Council of Justice points out, that Article 9 of the Rule on Se-
lection of the Judicial Candidates determines the criteria to assess the judicial can-
didates. One of the criteria determines independence, impartiality and fairness of
a candidate. According to the letter of the High Council of Justice, the Council en-
visages the ability of judicial candidates to treat people equally, to be free from fa-
voritism and preconceived negative attitudes regarding the race, ethnic or religious
affiliation, sex, age, social or economic condition, political values or other ground;
the ability to treat people with dignity, their rights and interests with respect and
justice, when implementing the assessment. According to the Council, the criterion
- competence and the ability of legal reasoning implies the knowledge of Human
Rights Law. According to the statement, the High Council of Justice makes decision
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considering these criteria and makes decision on assignment this way. The Council
uses a method of collecting information: contacts the references, previous and act-
ing employers, colleagues and gets information using respective questionnaires.
The Council asks questions to the candidate during the interview as well. Besides,
one of the members is a graduate of the Human Rights Education Program against
discrimination of LGBTI for the representatives of the justice field.

According to the response of the High Council of Justice, this attitude is declara-
tive described in the judicial candidate criteria. The High Council of Justice does
not seem to have a specific methodology to check the possible homophobic
attitudes of the judicial candidates towards the LGBTI people.

High School of Justice ensures professional education of the judicial candidates,
judges, assistants of the judges and other employees of the court. The organization
addressed the High School of Justice with eight questions on April 12, 2016 regard-
ing the educational programs on LGBTI Human Rights hate crime.

As the response shows, the High School of Justice cooperates with the Union
Sapari and implements training programs on Standards of Georgian and Euro-
pean Law on Elimination of Discrimination, which includes LGBTI human rights.
As the High School of Justice informs, one training was held in 2015 and 2 are
planned in 2016. According to their statement modules on LGBTI human rights
are planned to be developed in the coming years. In addition, the Human Rights
and Discrimination topics are integrated in the training program of Justice.

The response of the High School of Justice does not include the specifics and
characteristics of the hate crime case proceeding. The School did not answer
the question how many people attended the hate crime investigation training.

Trainings against discrimination in general are beneficial but the teaching should
be of intensive nature including all the judges working on criminal cases. Since hate
crime case processing implies different specifics and characteristics, the judges
need to be trained on hate crime based on homo/bi/transphobia in particular. Con-
sidering these conditions, questions should be asked whether the court is ready to
hear and decide if the crime was bias motivated and make a just decision.
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THE BEST PRACTICE OF OTHER COUNTRIES REGARDING HATE CRIME

According to the legislations of a number of countries, hate crime is considered an
aggravating circumstance. Sexual orientation is included in the factor list of hate
crimes in 23 member countries of the Council of Europe, Canada, Chile, and in some
of the states of the USA. Nevertheless, many studies prove that hate crime statis-
tics fails to represent the real picture of violence. Therefore, along with the amend-
ments to the legislation, member countries should take appropriate measures in
order to support reporting by the victims and witnesses of the crimes motivated by
sexual orientation and gender identity, as well as other types of hate crime. Mem-
ber countries should take all possible measures to equip law enforcement agencies,
including judiciary, with the skills and knowledge essential for identifying the hate
crime and assisting victims and witnesses.*

With respect to the educational activities, there are approved practices, which
include designing of special teaching programmes and guidelines for police
and judges that enable them to identify the hate crimes and assist victims and
witnesses adequately. Apart from the textbooks designed by OSCE, special
textbooks are developed in different countries and they are successfully used
in terms of identifying the hate crime and responding to it (the special text-
books are designed in the USA, Great Britain — London’s police, Scotland, Swe-
den, Catalonia’s police).' Special training programme on hate crime (PAHCT),
designed by ODIHR for the employees of the prosecutor’s office, is successfully
implemented in different countries of the Council of Europe.

Federal Bureau of Investigation delivers hundreds of seminars, workshops and
trainings in the USA each year. On the one hand, FBI organized trainings im-
prove the qualification of new and experienced employees; on the other hand,
trainings are targeted at the representatives of the local law enforcement agen-
cies. Moreover, FBI conducts the trainings for police officers in different coun-
tries.

50 Recommendation CM/Rec(2010)5 of the Committee of Ministers to member states on measures
to combat discrimination on grounds of sexual orientation or gender identity. CM/REC(2010)5.
Explanatory memorandum. Para.3.

51 http://www.report-it.org.uk/files/hate_crime_operational_guidance.pdf;
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Besides the professional trainings, it is important to consider that the law enforce-
ment officials may share the stereotypes and predispositions embedded in the so-
ciety. Organizations working on LGBTI issues in Belgium, Portugal, Croatia, Poland,
Bulgaria, Italy and, partly in Sweden, implement systematic trainings for the police
officers in order to make them more sensitive to these issues. The Issues, related to
the transphobic and homophobic crime, are integrated in the training programmes
aiming at elimination of gender-based violence in Italy.>?

One of the reasons of low index of homo/bi/transphobic hate crime reporting is the
mistrust of police and the fear of coming out. In order to make closer relationships
with the members of the group and to overcome the lack of trust, special police
departments of some countries are deliberately staffed by the members of LGB-
TI community It is obvious that they are more sensitive to homo/bi/transphobic
crimes. Besides, they have direct contacts with the members of the LGBTI commu-
nity (for instance, special police departments in London, Washington, Amsterdam,
etc). Police and investigation agencies work closely with the LGBTI organizations
in many countries. The spectrum of cooperation is wide enough to provide police
employees with the consultations and trainings concerning the sensitivity issues, to
share information on the statistics of violence, to support awareness campaigns tar-
geted at the members of the LGBTI community. In many cases, the LGBTI organiza-
tions play the role of preliminary mediator between a victim and law enforcement
officials (for instance, Sweden, England (only London’s police), Scotland, Catalonia,
Portugal, Netherlands). Moreover, in most cases, community organizations are able
to provide victims with the necessary services (this is especially important in the
countries, where negative disposition of society towards the LGBTI people is high
and the organizations have specialists with friendly dispositions, such as psychol-
ogist, social worker, etc) and/or cooperate with them. Special police department
in Stockholm, which is responsible for LGBTI people’s rights, sends victims of hate
crime on a weekly basis to the organization (RFSL) working on LGBTl issues and has
the long-term experience of working with this community. Besides, employees of
RFSLs hotline go to the police once a week and offer consultations to victims before
and after the meetings with the police employees.

52 Polacek R., Le Déroff J.(2010) Joining Join forces to combat homophobic and transphobic hate
crime Cooperation between police forces and LGBT organisations in Europe. ILGA-Europe. p. 39
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Police of Scotland especially works with particular organizations, which might
represent so called “third pary” in cases of reporting hate crime. When victim
doesn’t want to apply to police s/he/they can apply to one of these organiza-
tions. The contact information of those organizations which cooperate with po-
lice in frames of reporting hate crimes is available on the web-page of police.
Police employers train representatives of these organizations in documenting
the cases with appropriate standards. >

In some countries, large LGBTI organizations have hotline/website for victims
of violence. Organizations provide police with the summarized information
for collecting statistics. In Croatia, the organization independently reports and
shares the information with the police through maintaining a complete ano-
nymity. Such kind of cooperation supports the crime reporting and decreases
the gap between the statistics of police and LGBTI organizations. However, it
does not help much to overcome the distrust of police.

Another example of successful cooperation of police and civil society is the fo-
rum of nongovernmental organizations which work on hate crime and police
founded in Hungary in 2012. Members of forum meet twice a year. The aim of
the forum is to ensure the efficient communication between police and civil
society, analyze existing challenges, problems and ways of tackling them.**In-
novative was the collaboration of the Catalonian authorities with LGBTI orga-
nization “Casal Lambda’, which till today provides legal and psychological ser-
vices to community members. In the process of providing consultations, orga-
nization has accumulated the proofs that majority of crimes commited against
LGBTI groups stays undocumented and unreported to government.

In 2006 the government of Catalonia have approved the inter-agency plan of
fighting against the discrimination of LGBTI people. In 2008, there was created
the special unit (The Mossos d’Esquadra), which especially worked on investi-
gation of homo/bi/transphobic crimes and incidents. Special protocol was cre-
ated for police for responding to cases of hate crime and discrimination against

53 http://www.scotland.police.uk/contact-us/hate-crime-and-third-party-reporting/
54 Working Group Against Hate Crimes (GYEM).
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LGBTI people.>® As the result of cooperation of police and civil society it became
possible to document those cases, which used to be unnoticeable.

Prosecutor’s Office is the responsible body for procedures and communication
linked to hate crime, however, police prepares the annual report about SOGI
issues. There exist advisory boards which are affiliated to police and prosecu-
tor’s office. “Casal Lambda” as well as other LGBTI organizations are members
of these boards. Advisory board supervises and monitors responses of law en-
forcement system about documented cases of hate crimes.

In order to support the hate crime reporting, countries organize large-scale
campaigns aiming at increasing awareness in the society. Special text-books
for LGBTI people are developed in some countries (for instance, Sweden, Great
Britain, Netherlands, Belgium). Text-books include a clear definition of hate
crime, as well as the legal mechanisms that support victims to restore the vio-
lated rights.>® Special informational booklets were developed in some countries
of Eastern Europe (Albania, Kosovo, Bosnia and Herzegovina) through cooper-
ation with the local representatives of OSCE. Besides abovementioned issues,
the booklets include the description and analysis of the countries' real cases®’

Collaboration between the prosecutor’s office and the mass media is especially
important: Providing an information regarding the hate crime cases by the me-
dia, on the one hand, represents a clear message for the potential criminals that
hate crimes will not be left without a response. On the other hand, it increases a
motivation of victims and witnesses to cooperate with police.

In some countries, respective state agencies regularly publish reports on hate
crimes in order to attract the attention of wider public (for instance, Great Brit-
ain). Apart from statistical data, the annual report includes an analysis and sum-
mary of state implemented activities. Some positive examples of responses to
the hate crime cases are also represented in the report.

55 Since 2010 the protocol covers all forms of hate crime

56 Polacek R., Le Déroff J.(2010) Joining Join forces to combat homophobic and transphobic hate
crime Cooperation between police forces and LGBT organisations in Europe. ILGA-Europe. p. 39

57 “Prosecuting hate crimes”: a practical guide of OSCE for prosecutors. OSCE/ODIHR. 2014.
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Specialised units dealing with hate crime within law enforcement
agencies and public prosecution services

Alongside with the activities aiming at increasing the awareness and providing
specific knowledge, forming the small group at the police that focuses entirely
on hate crimes, is the common practice for many countries (for instance, some
states of the USA, Great Britain, Sweden, Netherlands, Catalonia, Hungary, etc).

In 2012 special unit for combating hate crime was introduced in Hungary (szak-
vonal). Unit has a national coordinator, whose office is in Budapest. In order to cov-
er the whole country, in every regional police department (in total 20, including
Budapest) one local employee is responsible for investigation of hate crimes and
similar incidents. The aim of the unit is: “To increase the quality and efficiency of
investigatinghate crimes™®, Their duties include following activities:

* Documenting and investigating hate crimes and incidents;
* Assessing data from hate crime investigations ;
* Establishing integrated legal practices;

* Qrganizing training courses to improve the efficiency of the investiga-
tive process;

* Providing expertise in hate crime investigations at the local and regional level.

Unit is allowed to monitor the documented cases of violence and also to
re-qualify an offence if any hate motivation is suspected. Police officers are in
close cooperation with different minority organizations and among others with
LGBTI organizations.

The Stockholm City police in Sweden opened a special unit (hatbrottgruppen)
focused on documenting and investigating hate crime in 2007. Unit consists of

58 Dombos T., Udvari M., Hate Crimes in Hungary: Problems, recommendations, good p ractices.
Méssag Alapitvany, 2014
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one supervisor and four co-investigators. Unit investigates hate crimes within
the administrative borders of city of Stockholm.>

In Sweden, standard procedures of crime reporting includes indication of alleged
motive of crime. Documentation form implies special questions concerning sup-
posed or proven hate motive of the crime. (e.g. applicant supposes that crime/inci-
dent was motivated by discriminative attitudes/hate towards the particular group
to whim the victim identifies her/him/theirself affiliated). In such case special unit
is obliged to get involved in the process of investigation and when necessary return
the case in prosecutor’s office for re-investigation. Hate crime unit of Stockholm
police is in active cooperation with grassroots and LGBTI organizations and attends
public events where exists the high risk of incidents.

Employees of hate crime unit are actively involved in training sessions about
responding to hate crimes for Stokholm police officers (Nowadays hate crime is
the part of police officers teaching curricula). Employees of hate crime unit also
cooperate with other counties’ law enforcers. For instance, two employees from
the mentioned unit were invited to Bucharest by the local LGBTI rights organi-
zation during the 2014 Pride Week to give trainings to local police officers and
representatives of civil society.

Government of UK developed a special strategy for preventing and combating
hate crime. One of the main goals of the strategy is to increase the number of
registered cases, which is directly linked with overcoming the existing distrust
in particular groups towards police. For this reason in the police departments of
Great Britain and Scotland, besides specially developed forms for online report-
ing, special groups are created which are focused on working with LGBTI groups.
These groups are responsible on identification of the needs of LGBTI groups and
giving respective reaction in cases of hate crime. The responsibilities of these
groups include the facilitation of contacts in such cases which ask for prompt re-
action. Police of Scotland was one of the first who introduced special units. Now-
adays there are 8 units. Employees of the unit are specially trained for responding
hate crime. They are responsible for staying in touch with those individuals or

59 Polacek R., Le Déroff J.(2010) Joining Join forces to combat homophobic and transphobic hate
crime Cooperation between police forces and LGBT organisations in Europe. ILGA-Europe. p. 39
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organizations, which provide special services for the victims of hate crime.®® For
increasing the number of registered cases, special attention is payed to the in-
volvement of third party in the process of case documentation. Special units of
local police collaborate with such organizations and in some cases teach them
the procedures of case reporting and documentation®'.

In 2009 special unit focused on elimination of discrimination®? and hate crime
was introduced in the prosecutor’s office of Barcelona, Spain. Besides coordi-
nation of such cases, unit is responsible for assisting prosecutors and if neces-
sary starting an investigation. In 2010, special protocol for investigating and
documenting hate crimes was elaborated for police. According to the proto-
col police is obliged to provide special unit with information about any case/
incident, which may imply bias motive Unit also receives individual lawsuits
or application from non-governmental organizations.

The abovementioned structure was so successful, that since 2013, similar hate
crimes and discrimination units have been developed in all the Provincial
Prosecutor’s Offices of Spain (50). The activities of these offices are coordinat-
ed by a national delegate appointed by the state attorney general.®®

Hate crimes are considered as violation of civil rights in United States of Amer-
ica, accordingly, are subject to investigation by Federal Bureau of Investigation.
Working groups are established in local offices of the abovementioned Bureau
that develop strategy of combating bias-driven crimes. Federal Bureau of Inves-
tigation actively cooperates with various non-governmental organizations to
investigate hate crimes.%

Guidelines are developed for investigators working for States as well as for
Federal Bureau of Investigation, that on one hand determine whether the hate
crime was committed and accordingly the case should be transferred to Federal

60 Hate Crime Data-Collection and Monitoring Mechanisms.A practical guide. OSCE/ODIHR 2014
61 Police Scotland, Hate Crime & Third Party Reporting (2015).

62 According to the Criminal Code of Spain, Discrimination judged under the criminal Law

63 Prosecuting Hate Crimes: A practical Guide OSCE/ODIHR 2014

64 http://www.fbi.gov/about-us/investigate/civilrights/hate_crimes/overview
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Bureau of Investigation to investigate and on the other hand, hate crimes are
registered in electronic system.

« Definition of the hate crime according to the Federal Bureau of Investi-
gation (FBI)

A hate crime is a traditional offense like murder, arson, or vandalism with an
added element of bias. For the purposes of collecting statistics, the FBI has de-
fined a hate crime as a“Criminal offense against a person or property motivated
in whole or in part by an offender’s bias against a race, religion, disability, sexual
orientation, ethnicity, gender, or gender identity.”

« The FBI's Role

As part of its responsibility to uphold the civil rights of the American people, the
FBI takes a number of steps to combat the problem of hate crimes. The follow-
ing efforts serve as a backstop to investigations conducted by state and local
law enforcement agencies, which handle the vast majority of bias crime investi-
gations throughout the country.

A. Investigative Activities:

The FBI is the lead investigative agency for criminal violations of federal
civil rights statutes. The Bureau works closely with its local, state, tribal,
and federal law enforcement partners around the country in many of
these cases.

B. Law Enforcement Support:

The FBI works closely with state/local authorities on investigations. FBI
resources, forensic expertise, and experience in identification and proof
of hate-based motivations often provide an invaluable complement to
local law enforcement. Many cases are also prosecuted under state stat-
utes. Once the state prosecution begins, the Department of Justice mon-
itors the proceedings in order to ensure that the federal interest is vindi-
cated and the law is applied equally among the 95 U.S. Judicial Districts.
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C. Prosecutive Decision:

The FBI forwards results of completed investigations to local U.S. Attor-
neys Offices and the Civil Rights Division at the Department of Justice,
which decide whether a federal prosecution is warranted.

D. Hate Crimes Working Groups:

The majority of the FBI's field offices participate in local Hate Crime
Working Groups. These Working Groups combine community and law
enforcement resources to develop strategies to address local hate crime
problems.

E. Public Outreach:

The FBI has forged partnerships nationally and locally with many civil
rights organizations to establish rapport, share information, address
concerns, and cooperate in solving problems.

F. Training:

The FBI conducts hundreds of operational seminars, workshops, and
training sessions annually for local law enforcement, minority and re-
ligious organizations, and community groups to promote cooperation
and reduce civil rights abuses. Each year, the FBI also provides hate
crimes training for new agents, hundreds of current agents, and thou-
sands of police officers worldwide.

« The Lesbian, Gay, Bisexual and Transgender Liaison Unit (Metropolitan
Police Department, District of Columbia)

In 1989, the District of Columbia enacted a law to address the problem of hate
crimes. The law, entitled “The Bias-Related Crime Act of 1989” provides for in-
creased penalties whenever a crime is motivated by bias or hate. The law also
mandates that police in the District of Columbia collect data on bias-related
acts and that the Office of the Mayor of the District of Columbia publishes an
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annual report regarding the number and type of bias-related acts reported in
the District. Federal law also requires the Metropolitan Police Department to
report data on hate crimes to federal authorities annually.

Special liaison division of Metropolitan Police Department consists of five units.
One of these units works on issues of the Lesbian, Gay, Bisexual and Transgen-
der individuals. This is a team of dedicated officers that focuses on the public
safety needs of the LGBTI individuals and their allied communities. Besides in-
vestigative activities, they conduct public education campaigns on issues relat-
ed to hate crimes and public safety. Their primary focus of the unit is to gain the
trust of the community and seek out information that leads to the closure of
hate crime and violent crime within the LGBTI community. They conduct patrol
functions and respond to all citizen complaints.

Any interested person who is the victim or a witness of a hate crime, or has
some related information, can report it to the police. Individuals can report the
incidents anonymously through the hate crimes hotline. In addition, it is possi-
ble to mail a written statement with the complaint.

91



SUMMARY AND RECOMMENDATIONS

Analysis of best practices from different countries shows that effectiveness of com-
bating hate crimes stems from general perception of the problem and the complex
approach. Moreover, historical memory of such crimes as well as modern context
and new challenges significantly affect difference between the strategies chosen
by different states. The states that have taken significant measures to fight and
prevent hate crimes, have acknowledged those challenges that discrimination and
hate crimes cause to democratic society and basis of supremacy of law, as it “at-
tacks”fundamental principle of dignity and equality of rights of all people.

Significant steps have been made in Georgia to improve legislative environment and
institutional mechanisms; however number of studies reveal that facts of discrimi-
nation, physical and psychological violence against LGBTI persons are still common
on de-facto level. Discrimination studies and experience of organizations working
on the mentioned issues confirm that negative attitude towards LGBTI people and
issues of their equality of rights are directly reflected in facts of discrimination, phys-
ical and psychological violence. Given these circumstances, non-existant statistics
of hate crimes on grounds of SOGI clarify that measures taken by the State are not
efficient or sufficient. Positive steps taken by the State during the last four years in
regard to raising awareness and knowledge of the law enforcement officers and in
regard to identification of crime and investigation is worth appreciation, however
difference between official and unofficial statistics on discrimination and violence
reveals that the effort of the State in this regard is ineffective. Despite ineffective-
ness of institutional mechanisms in overcoming the problem, the invisibility of
hate crimes is influenced by the following factors: the fear and distrust towards the
law enforcement agencies among LGBTI community members; low awareness of
hate crimes in society and LGBTI community; nihilistic attitude towards justice sys-
tem, that is conditioned on the one hand, with inadequate reaction of the State on
high-profile facts of violence against LGBTI people and on the other hand, is con-
stantly increasing in light of homophobic rhetoric of politicians and public figures.

Analyzing the current situation in Georgia regarding institutional mechanisms
of fight against hate crimes in prism of best practices of other countries makes
us consider that state effort to overcome mentioned problem without estab-
lishing special department on the initial stage, may not be efficient.
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Precondition for establishing special unit for combating hate crimes also exists in
Georgia. According to Order #87 of 4 September 2013 of the Minister of Justice on
Approval of the Regulations of the Department of Human Rights Protection of the
General Prosecutor’s Office of Georgia, the Department is in charge of establishing
cooperation between the General Prosecutor’s Office and its structure on the one
hand, and the state agencies, non-governmental and international organizations
engaged in human rights protection, on the other. The Department is responsible
to examine and respond to the recommendations, applications, complaints and
other materials received from non-governmental and international organizations.5>
On the basis of examination of applications/complaints and materials submitted
to the Prosecutor’s office, the Department for Human Rights Protection elaborates
proposal on fighting against offenses and other unlawful acts identified in the field
of human rights and submits it to the leadership of the Main Prosecutor’s Office.%
The Department has no lead in the proceedings for the hate crime and, in certain
cases, does not investigate such crime.

Obviously, the Human Rights Protection and Monitoring Department of the
Ministry of Internal Affairs has even less contact with the hate crimes. The com-
petence of the latter is limited with accommodating persons in the temporary
isolation ward®” and maintaining cooperation with the human rights agencies.®

Analysis of the best practices of different countries shows that effectiveness of
special units established at Police/Prosecutor’s Office is conditioned by number
of significant issues. Namely, such departments help LGBTI community members
to overcome fear and distrust towards law enforcement bodies and report the
crime; simplifies registering of such crimes and makes it possible to study and
analyze the information on nature and prevalence of hate crimes towards LGBTI
people, in order to makes it possible to implement preventive measures; contrib-
utes to accumulation of expert knowledge and experience, that provides effec-
tiveness of investigation process.

65 Article 2(c) of the Order #87 of 4 September 2013 of the Minister of Justice
66 Article 2(e) of the Order #87 of 4 September 2013 of the Minister of Justice

67 Article 3(a) of the Order #141 of 1 March 2013 of the Ministry of Internal Affairs of Georgia on
Approval of the Regulations of the Department on Human Rights and Monitoring

68 Article 3(c) of the Order #141 of 1 March 2013 of the Ministry of Internal Affairs of Georgia
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GENERAL RECOMMENDATIONS

« Government of Georgia

a. a.National Strategy and Action Plan for Protection of Human Rights

needs to be reviewed. The current situation needs to be analyzed and a
strategy and an action plan to combat hate crime should be elaborated.

. b.The State should ensure launch of a large scale campaign to raise

awareness and sensitivity towards hate crimes against LGBTI people.
The campaign should cover the LGBTI hate crime only since the surveys
show that the level of hatred is the highest towards the LGBTI communi-
ty in Georgia compared to other marginalized groups.

« Ministry of Internal Affairs and Prosecutor’s Office
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a. a.Specialised units and/or focal points dealing with hate crime within

law enforcement agencies and public prosecution services should be es-
tablished to ensure prevention and effective investigationof the homo/
transphobic hate crime.

. b.An efficient and successful criminal prosecution on hate crime cases

should be implemented.

The Ministry of Internal Affairs should assume the responsibility to col-
lect and publicize annual statistics on the hate crimes.

. Special activities should be implemented to support awareness rising

on hate crimes.

. e.Start a cooperation with NGO’s working on LGBTI issues and the com-

munity representatives in a long term perspective, which can be imple-
mented in a working group form.



f. Activities should be implemented to increase the LGBTI persons trust
and number of reported cases to the law enforcers.

g. Rights violations by the police officers against LGBTI people shouldre-
ceive proper response.

« Academy of the Ministry of Internal Affairs:

a. The current curricula should be reviewed in cooperation with organi-
zations working on LGBTI issues and special education module on hate
crime investigation specifics should be developed.

b. b.Information brochures should be prepared for every police officer to
deliver relevant information and prevent homophobic behavior from
their side towards the LGBTI people.

« High Council of Justice

a. The High Council of Justice should elaborate a specific methodology
to assess possible homo/bi/transphobic attitudes of the judicial candi-
dates.

« High School of Justice
a. An education module on hate crime proceeding specifics and character-

istics should be developed for the trainees of the High School of Justice
and judges.
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ANNEXES

ANNEX #1

According to the FBI Guidebook on hate-crime, the motives of hatred are iden-
tified using the following criteria:

1) Perpetrator and victim belong to different groups when it comes to race,
religion, sexual orientation, ethnicity, gender and gender identity. For exam-
ple, the victim is African-American, and perpetrator — a white person;

2) Perpetrator used hate speech, made a hateful written statement or used
hateful body language against victim. For example, the perpetrator used
racist adjectives.

3) Drawing, sign, symbol or graffiti illustrating hatred was left at the crime
scene. For example, the perpetrator painted Swastika on Synagogue,
Mosque or LGBT community Center.

4) Some specific item left at the crime scene referring to the hate motive, e.g.
the perpetrator had a white cap and burned a cross (indicates membership
of Ku Klux Klan).

5) The perpetrator belongs to a specific organization, from which the vast ma-
jority of the residents of settlement isolated themselves, and where the vic-
tim lived and the crime happened;

6) The victim was in a place where the hate crime had happened before due to
the race, religion, disability, sexual orientation, ethnicity, gender or gender
identity of the victim and where the level of hostility against the victim’s
group is extremely high.

7) At the same time, at the same place several crimes were committed against

persons belonging to the same religious, disability, sexual orientation, eth-
nic origin, gender and gender identity.
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8) Majority of residents of settlement where the incident happened found the
offense as hatred-motivated

9) The victim’s performance had the aim to empower persons his/her own
race, religious, disability, sexual orientation, ethnic identity, gender and
gender identity. For example, the victim was a member of National Associa-
tion supporting persons of color, or participated in the LGBT Pride.

10) The incident occured during the celebration related to the relevant minority
group. For example, Martin Luther King’s day, Transgender persons remem-
brance day;

11) Perpetrator participated in commission of the similar offense before or is a
member of racist, xenophobic or homophobic group;

12) Reference to the engagement in the radical group. For example, after com-
mission of crime, the radical group took responsibility for a crime, or this
group is active at the place where the crime was committed.

13) There is historical confrontation between the group of perpetrator and the
group of victim

14) The victim themselves is not a member of targeted group but has publicly
supported the vulnerable group.

With regard of aforementioned criteria in the FBI guidelines, we see the warning
regarding prevention from making mistake by the investigator in establishing
the motive. The investigator shall pay attention to the following circumstances:

1) Misleading fact is evident - for example, the perpetrator used racist epi-
thet against the victim, but there was no hatred-based offense as both, the
perpetrator and the victim belong to the same race.

2) Perpetrator dramatized the hate crime - a student of the Catholic School
damaged the school building and left in the school anti-catholic signs in
order to miss the the lessons.
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3)

4)

Perpetrator attached the victim to the target group by mistake - even if
the perpetrator makes a mistake when identifying the victims, race, religion,
disability, sexual orientation, ethnic origin, gender or gender identity, still
the hate crime is evident, as the crime would have never happened if the
perpetrator had no hostile feelings against the specific group. For example,
middle-age heterosexual person was walking past a Gay Bar. Six young peo-
ple attacked the heterosexual man assuming that he was gay. In such case,
the perpetrators shall be liable for committing a hate crime.

Change of the motive after detecting the new evidence - it may happen
that originally the offense was not motivated by the hate, but this motive
can be confirmed at a later stage of investigation. It is also possible to have
the evidence that the crime happened on the ground of racial hatred, but
later religious hatred was also confirmed. The data shall be updated accord-
ing to the newly identified evidence. FBI does not reflect the motive estab-
lished by the court in the database.®

69 http://www.fbi.gov/about-us/cjis/ucr/hate-crime-data-collection-guidelines-and-training-man-
ual.pdf
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ANNEX #2

According to the information provided by the Academy of MIA of Georgia sta-
tistics of the participants enrolled in educational programs in year 2014-2016 is:

Title of the Program/Course Enrolled

Special professional education program for training of district 543

inspectors of the Ministry of Internal Affairs of Georgia

Special professional education program for training patrol- 282

inspectors.

Special Education Training Programs for the Border Police of Land 185

Border Defense Department of Georgia.

Detective-investigator Police Special Education Programs 411

Special training course for promotion in the Central Criminal Police 240

Department and territorial bodies of the Ministry of Internal Affairs

of Georgia.

Total 1661
ANNEX #3

“According to the information provided by the Office of Public Defender of
Georgia about violation of rights of LGBTI people in Georgia from 1 of January

2015 till 15t of March 2016:

Name of the Department Period Cases/Appeal of violation
of rights LGBTI people in
Georgia.
The Department for Gender 2015-2016 21
Equality.
Department of Equality 2015-2016 14
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ANNEX #4

Court

Response

Supreme Court of Georgia (# 8696)

Thilisi Court of Appeal(# 4420)

Thilisi City Court(# 5249)

Kutaisi Court of Appeal (# 3628)

Kutaisi City Court (#1934 )

Batumi City Court (# 857)

Ambrolauri District Court (# 2385)

Akhalgalaqi District Court(# 5838)

Akhaltsikhe District Court(# 4937)

Bolnisi District Court(# 2460)

Gali-Gulripshi  and ~ Ochamchire-
Tkvarcheli District Court(# 4662)

Gori District Court(#2315)

Gurjaani District Court(# 1960)

Zestaponi District Court(#511)

Zugdidi District Court(# 3136)

Tetritskaro District Court(# 287)

Telavi District Court(# 5925)

Ozurgeti District Court(# 4289)

Rustavi City Court(# 5491)

Samtredia District Court(# 2090)

Sachkhere District Court(# 5736)

Senaki District Court(# 8982)

Signagi District Court(# 2696)

Poti City Court(# 2061)

Tsageri District Court(# 1721)

Khashuri District Court (# 5442)

Khelvachauri District Court (# 6363)

Responses received from the courts
are similar- marking that in period
of 27/03/2012—15/03/2016 there
were no hearings on the cases,
accordingly courts did not make any
decisions based on the article 53, part
3 and article 142 of the Crime Code of
Georgia.

Mtskheta District Court (# 5138)

No response
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TERMINOLOGY

Bisexuality - One of the forms of sexual orientation, which considers stable physical,
romantic, emotional and/or sexual attraction of a person to the representative of her/
his own gender, as well as to the representative of other gender.

Biphobia - Negative attitude towards representatives of Bisexual orientation. Like
Homophobia, can be expressed in shape of loathe, hatred, aggressive behaviour,
discrimination.

Coming Out (Eng. coming out) — Period in life of homosexual person, when she/
he notices that her/his sexual orientation is different from heterosexual and learns
to accept her/himself, as she/he actually is. It represents the process of self-accep-
tance, which lasts during different stages of person’s life. People develop their gay,
lesbian, bisexual and transgender identities first to themselves and afterwards dis-
close it to others. Disclosing own sexual orientation or gender identity to any per-
son, or publicly might be considered as coming out.

Gay - Synonym of Homosexual. Term is often used in regard to men and considers
a man, who has emotianoal and physical attraction to other man.

Gender - Socially constructed concept, or social classification of certain behavior, traits
and roles into “Feminine” and “Masculine” groups. Specificity of behaviors associated to
femininity or masculinity differ respectively to culture. Despite this, almost in every cul-
ture exist certain prohibitions and rules, which regulates and determines behavior of
men and women in different spheres of life.

Genderism - Genderism (in analogy to Heterosexism) considers ideological system.
Genderism is based on belief that there exists only two sexes and gender has solid
bonds with biological sex. Like Heterosexism, it marginalizes and stigmatizes those
people, who do not fit in prejudices rooted in society about gender/sex norms.

Gender non conformity and Gender variation - Expressing ones protest and resis-

tance to established gender“norms” and “Compliance”. Gender non conformity may be
manifested separately from that whether a person fits in their sex and gender identity.
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Gender Bashing (oppression, violence) — Term was developed by those research-
ers, who studied nature and manifestation of transphobia. It describes oppression
and aggressive behavior against Trans and Gender non -conforming people.

Gender Dysphoria - Diagnosis which is used by Psychologists and Psychiatrists in
order to describe distress that some individuals experience due to difference be-
tween biological sex and gender self-identification.

Gender self-expression — External manifestation of gender, which is mostly ex-
pressed by “feminine” and “masculine” dressing, appearance, manners, way of
speaking and etc. Gender expression doesn’t always indicate sexual orientation or
gender identity.

Gender Identity -Gender self-identification of a person, when they identifies their-self
to any gender (masculine or feminine social construct). Person may identify themselves
as man or woman. In some cases, their self-identification is is between feminine or mas-
culine social constructs, or go beyond it. Gender identity may or may not be in consent
with person’s birth sex. Gender identity is different from sexual orientation.

Hate crime - Crime perpetrated because a victim actually or possibly belongs to some
group, mostly on the grounds of race, religion, sexual orientation or gender identity,
nationality, origin, disability or other (OSCE report: Hate Crime Laws, Practical Guide)

Heterosexual orientation - One of the forms of sexual orientation, which consid-
ers stable physical, romantic, emotional and/or sexual attraction of a person to the
representative of other gender.

Homosexual orientation - One of the forms of sexual orientation, which considers
stable, physical, romantic, emotional and/or sexual attraction of a person to repre-
sentative of her/his gender.

Homophobia - Irrational fear and hatred towards lesbian, gay, bisexual and trans-
gender people, which is based on prejudice and is similar to racism, xenophobia,
anti-Semitism and sexism. (European Parliament resolution on homophobia in Eu-
rope. P6_TA(2006)0018. 18 January 2006).
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Intersex - Person, whose anatomy is not in correspondence with those biological stan-
dards, which recognize only two sexes — female and male. Intersex doesn't fit only in
woman or man’s biological traits, which can be expressed on chromosom, hormonal or
genital level. Intersex might be expressed at birth or develop later.

Lesbian - Woman who has emotional or physical attraction to other woman.
LGBTI - Abbreviation, which refers to LGBTI people.

Sex - Unity of biological traits (anatomical, physiological, bio-chemical, genetic),
which differentiates female and male organisms.

Sexual Orientation - Stable physical, romantic, emotional and/or sexual attraction
of a person to another person. It includes homosexual, bisexual and heterosexual
orientation.

Transgender — An umbrela term, that refers to those people, whose gender identi-
ty, expressionand behavior is different from typical traits of their biological sex. This
term also considers Transsexual, Travesty, Transvestite, Transgender, Cross-dresser,
and gender non-conforming people. Transgender people can be heterosexual, les-
bians, gay or bisexual.

Transgender man - Person, who was granted to female gender at birth, but identi-
fies themselves as male. Transgender men are also referred as FtM (Female-to-Male).

Transgender woman -Person, who was granted to female gender at birth, but identifies
themselves as woman. Transgender women are also referred as Mtf (Male-to-Female).

Transsexual - Person, whose gender identity is different from granted gender at
birth. Often Transsexual people want body correction by the means of hormonal
treatment or surgery in order to make coincidence between their bodily appear-
ance and their gender identity.

Transphobia — Negative attitude towards Trans people. Alike Homophobia, it might be
expressed in shape of loathe, hatred, aggressive behavior, discrimination.
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www.women.ge

The ,,Women'’s Initiatives Supporting Group - WISG* is a feminist organization
whose main target group includes lesbian and bisexual women, transgender
persons, women representing ethnic and religious minorities, living in rural areas,
with disabilities and representing other vulnerable and marginalized groups.
Organization started to address the issue of homophobia in 2002. Since 2010,
advocacy became one of the main directions of WISG'’s work. Further information
regarding studies, shadow reports, policy documents prepared by the organization,
as well as other activities, can be found on organization’s official website:

www.women.ge
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