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konstantine korkelia

winasityvaoba

adamianis uflebaTa dacva saqarTvelos erT-erT prioritetul 
sferod  rCeba. miuxedavad imisa, rom am ukanasknel periodSi adamianis 
uflebaTa dacvis TvalsazrisiT araerTi problema mogvarda, mainc 
uamravi sakiTxi saWiroebs dauyovnebliv gadawyvetas, raTa saqarTve-
los kanonmdebloba da praqtika srul SesabamisobaSi movides adami-
anis uflebaTa dacvis evropul da saerTaSoriso standartebTan.

saqarTveloSi adamianis uflebaTa dacvis efeqtianobis gazr-
das xels Seuwyobs adamianis uflebaTa evropuli standartebis 
gamoyenebis praqtikis damkvidreba. cxadia, aseTi praqtika dam-
kvidrdeba im SemTxvevaSi, Tu amaRldeba cnobiereba adamianis 
uflebaTa dacvis evropuli standartebis Sesaxeb sazogadoebaSi, 
gansakuTrebiT, iuridiuli profesiebis warmomadgenlebs Soris. 

qveyanaSi adamianis uflebaTa evropuli standartebis popular-
izacias isaxavs miznad saqarTvelos iusticiis saministroSi arse-
buli adamianis uflebaTa evropul sasamarTloSi warmomadgenlo-
bis departamenti, romlis reforma axlaxan Catarda. am reformis 
Sedegad, sxva funqciebTan erTad, departaments qveyanaSi adamianis 
uflebaTa evropuli standartebis Sesaxeb cnobierebis amaRlebis 
funqciac daekisra. am funqciis garda, xsenebul departaments evale-
ba, saqarTvelo warmoadginos adamianis uflebaTa evropul sasamarT-
loSi da xeli Seuwyos saqarTvelos kanonmdeblobisa da praqtikis ad-
amianis uflebaTa evropul standartebTan SesabamisobaSi moyvanas. 

amitomac gadawyda, rom iusticiis saministros mier germaniis 
teqnikuri TanamSromlobis sazogadoebis mxardaWeriT momzade-
buliyo krebuli, romelSic Tavmoyrili iqneboda adamianis ufle-
baTa sferoSi moRvawe mecnieri da praqtikosi iuristebis statiebi. 
am statiebis mizania: adamianis uflebaTa evropuli standartebis 
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warmoCena, saqarTvelos kanonmdeblobis evropul standartebTan 
Sesabamisobis analizi da im sakanonmdeblo da praqtikul RonisZie-
bebze msjeloba, romlebic unda gatardes saqarTveloSi adami-
anis uflebaTa dacvis uzrunvelsayofad evropuli standartebis 
mixedviT. 

mniSvnelovania, rom saqarTveloSi damkvidrdes adamianis ufle-
baTa evropuli standartebis gamoyenebis praqtika sasamarTlo da 
administraciuli organoebis mier. adamianis uflebaTa evropuli 
standartebis gamoyenebis TvalsazrisiT ukve gadaidga garkveuli 
nabijebi, rac sasamarTlo praqtikaze dadebiTad aisaxa.� 

adamianis uflebaTa evropuli standartebis gamoyenebis mzard 
rols adasturebs is garemoeba, rom izrdeba raodenoba ganacxadebi-
sa, romlebic igzavneba saqarTvelos winaaRmdeg adamianis uflebaTa 
evropul sasamarTloSi. cxadia, saqarTvelo am TvalsazrisiT  unika-
luri ar aris. im evropuli saxelmwifoebis winaaRmdegac ki, romleb-
Sic aTwleulebis manZilze myarad aris damkvidrebuli samarTlis 
uzenaesobisa da demokratiis principebi, mravladaa evropul sasa-
marTloSi Setanili ganacxadi da maTi raodenoba, rogorc evropuli 
sasamarTlos statistika adasturebs, sul ufro izrdeba. am evropul 
saxelmwifoebTan dakavSirebiT, evropuli sasamarTlo praqtikulad 
yoveldRiurad iRebs gadawyvetilebas, romelSic adgens, rom dair-
Rva evropuli konvenciiT gaTvaliswinebuli esa Tu is ufleba. 

amJamindeli mdgomareobiT evropulma sasamarTlom oTx saqmeze 
daadgina, rom saqarTvelom ver uzrunvelyo konvenciiT gaTval-
iswinebuli debulebebis Sesruleba. miuxedavad amisa, mcdaria 
mosazreba, rom evropul sasamarTloSi Setanili ganacxadebis um-
ravlesobasTan dakavSirebiT dgindeba saqarTvelos mier adamianis 
uflebaTa evropuli konvenciis darRveva. Tu gadaisinjeba yve-
la is gadawyvetileba, romelTac evropuli sasamarTlo ixilavs 
saqarTvelosTan mimarTebiT, aSkara gaxdeba, rom ganacxadebis mx-
olod mcire nawilTan dakavSirebiT evropuli sasamarTlo adgens, 
rom saqarTvelom ver uzrunvelyo adamianis uflebaTa evropuli 
konvenciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis sa-
Tanado dacva. 

�	 k. korkelia, adamianis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi, 2004 weli.
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sayuradReboa, rom statiebis avtorebi Tavisufalni iyvnen sta-
tiaTa Tematikis SerCevaSi. erTaderTi moTxovna TematikasTan dakav-
SirebiT is iyo, rom avtorebs statiebSi ganexilaT adamianis ufle-
baTa evropuli standartebi da maTi gavlena saqarTvelos kanon-
mdeblobasa da praqtikaze, gansakuTrebiT, sasamarTlo praqtikaze. 
avtorTa aseTma Tavisuflebam cxadi gaxada problemebi, romlebic 
qarTveli iuristebis zrunvis sagania. krebulSi ganxilulia mrav-
ali saintereso Tema, rogorebicaa: saqarTvelos kanonmdeblobis 
Sesabamisoba adamianis uflebaTa evropul standartebTan Tavisu-
flebisa da usafrTxoebis uflebasTan dakavSirebiT, gamoxatvis 
Tavisufleba, adamianis uflebaTa evropuli standartebi garemos 
dacvis sferoSi, evropuli standartebi religiis TavisuflebasTan 
dakavSirebiT da maTi Sesruleba saqarTveloSi, Tanazomierebis prin-
cipi adamianis uflebaTa sferoSi, adamianis uflebaTa evropuli 
standartebis roli saqarTveloSi iuridiuli profesiebis warmo-
madgenlebis saqmianobaSi, sicocxlis uflebis dacvis evropuli da 
qarTuli standartebi, adamianis uflebaTa evropuli sasamarTlos 
kompetencia, saxalxo damcvelis instituti saqarTveloSi, Tavisuf-
lebaaRkveTili pirebis uflebis dacvis evropuli standartebi, ada-
mianis uflebaTa evropuli standartebi da saerTaSoriso sisxlis 
samarTlis procesi, sakuTrebis uflebis dacva, eqstradiciisa da de-
portaciis evropuli standartebi da saqarTvelos kanonmdebloba.

gulwrfeli madloba minda gadavuxado germaniis teqnikuri Tan-
amSromlobis sazogadoebis ̀ saqarTvelos samarTlisa da sasamarT-
lo sistemis xelSewyobis~ proeqts da, gansakuTrebiT, batonebs: 
ceno raihenbehersa da Salva papuaSvils, romelTac winamdebare 
statiaTa krebulis gamocemis ideas mxari dauWires da sisruleSic 
moiyvanes.

statiebSi gamoxatulia avtorebis Sexedulebani, romlebic Sei-
Zleba ar emTxveodes im organizaciaTa poziciebs, sadac avtorebi 
moRvaweoben. krebuli gankuTvnilia rogorc erovnuli da saerTa-
Soriso samarTlis specialistebisaTvis, ise adamianis uflebaTa 
dacvis sakiTxebiT dainteresebul mkiTxvelTa farTo wrisaTvis.

2006 wlis Tebervali
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maia biTaZe

ekologiuri uflebebis dacva adamianis  
uflebaTa evropuli sasamarTlos  
precedentuli samarTlis mixedviT 

1.	 Sesavali

dReisaTvis kacobrioba unikaluri da amavdroulad dramatuli 
movlenebis mowmea, rac garemoze mavne anTropogenuli zemoqmede-
bis Sedegia. yovelive es ganpirobebulia msoflios mosaxleobis 
raodenobis zrdis intensivobiT da samecniero-teqnikuri progre-
siT. garemos degradacia uaryofiT zemoqmedebas axdens adamianis 
janmrTelobaze, radgan swored sufTa garemo, JangbadiT savse at-
mosfero, sakmarisi mzis Suqi da wyali aris is aucilebeli pirobe-
bi, razec adamianis sicocxlea damokidebuli.

yovelive zemoaRniSnulidan gamomdinare, kacobriobam unda 
gaiazros adamianis janmrTelobisaTvis is realuri safrTxe, rac 
garemos dabinZurebas sdevs Tan da etapobrivad gadawyvitos prob-
lemuri sakiTxebi. amasTan, globalurad unda ganmtkicdes ada-
mianis iseTi uflebebis dacvis meqanizmebi, rogorebicaa: jansaR 
garemoSi cxovrebis, saTanado kompensaciisa da garemos Sesaxeb 
sruli, drouli da obieqturi informaciis miRebis uflebebi. 

saqarTveloSi adamianis ekologiuri uflebebis dacvis sak-
iTxebi, samwuxarod, arcTu ise aqtualuria, rogorc evropisa 
Tu amerikis kontinentebis ganviTarebul qveynebSi, miuxedavad 
imisa, rom adamianis ekologiuri uflebebis darRvevis faqtebi 
saqarTveloSi xSiria. es ekologiuri cnobierebis dabali xarisxisa 
da saxelmwifos mxridan arasaTanado yuradRebiT aris ganpirobe-
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buli. saqarTvelos mosaxleobis didi nawili iseT teritorie-
bze cxovrobs, romlebic dabinZurebis aSkara wyaroebTan axlos 
mdebareobs (qarxnebi, mSeneblobebi da a.S.), rom araferi vTqvaT 
saqarTvelos mTianeTisa da zRvispira dasaxlebebze, romlebic 
mudmivi ekologiuri katastrofebis safrTxis qveS arian.

saqarTveloSi ukve Camoyalibda garkveuli sakanonmdeblo baza, 
romelic SemuSavda evrokavSiris mier miRebuli sxvadasxva samarT-
lebrivi aqtis safuZvelze. 1995-2005 wlebSi saqarTvelos parla-
mentma sam aTeulamde sakanonmdeblo aqti miiRo garemos dacvisa 
da bunebaTsargeblobis sferoSi. sayuradReboa is garemoebac, 
rom saqarTvelos konstituciisa da `normatiuli aqtebis Ses-
axeb~ saqarTvelos kanonis Tanaxmad, saerTaSoriso SeTanxmebebsa 
da xelSekrulebebs, maT Soris garemos dacvisa da biomravalfer-
ovnebis SenarCunebis sferoSi, eniWebaT upiratesoba saqarTvelos 
Sidasaxelmwifoebriv normatiul aqtebTan SedarebiT, Tu isini 
ar ewinaaRmdegebian saqarTvelos konstitucias. dResdReobiT 
saqarTvelos garemosdacviTi kanonmdeblobis umniSvnelovanesi 
normatiuli aqtia saqarTvelos konstitucia, romlis 37-e muxlis 
Tanaxmad: `yvelas aqvs ufleba cxovrobdes janmrTelobisaTvis 
uvnebel garemoSi, sargeblobdes bunebrivi da kulturuli garemo-
Ti. yvela valdebulia gaufrTxildes bunebriv da kulturul gare-
mos~ (me-3 punqti); `adamianis janmrTelobisaTvis usafrTxo gare-
mos uzrunvelsayofad, sazogadoebis ekologiuri da ekonomikuri 
interesebis Sesabamisad, axlandeli da momavali Taobebis inter-
esebis gaTvaliswinebiT saxelmwifo uzrunvelyofs garemos dac-
vas da racionalur bunebaTsargeblobas~ (me-4 punqti).� saqarTve-
los konstituciis am debulebaTa ganxorcielebis mizniT miRe-
bul iqna saqarTvelos kanoni garemos dacvis Sesaxeb (1996 weli).� 
am kanonis ZiriTadi mizania saqarTvelos konstituciis Sesabamisi 
debulebebis ganxorcieleba. amavdroulad igi qmnis sakanonmdeb-
lo normatiuli aqtebis samarTlebriv safuZvels garemos dacvis 
sferoSi, riTac uzrunvelyofs: garemos dacvas mavne zemoqmede-
bisagan; garemos xarisxis gaumjobesebas; mdgrad ganviTarebasa da 

�	 saqarTvelos parlamentis uwyebani, 1995 weli, #31-33.
�	 saqarTvelos parlamentis uwyebani, 1997 weli, #1-2.
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bunebrivi resursebis mdgrad gamoyenebas; biologiuri mraval-
ferovnebisa da ekologiuri wonasworobis SenarCunebas; unikalu-
ri landSaftebisa da ekosistemebis dacvas; globaluri garemos-
dacviTi problemebis gadasaWrelad Zalisxmevis ganxorcielebas; 
garemos dacvis sferoSi moqalaqeTa uflebebisa da movaleobebis 
gansazRvras; garemosdacviT ganaTlebas. garemos dacvis Sesaxeb 
kanoni Seicavs debulebebs ekonomikuri stimulirebis meqanizme-
bis, licenziebis sistemisa da garemosdacviTi standartebis Ses-
axeb. 

saqarTvelos garemosdacviTi samarTali saerTaSoriso gare-
mosdacviTi samarTlisa da politikis ganuyofeli nawilia da am 
sakiTxis aqtualizacia metad mniSvnelovania, Tu gaviTvaliswinebT 
saerTaSoriso sazogadoebaSi saqarTvelos integraciis amJamad 
mimdinare process. saerTaSoriso garemosdacviTma politikam da 
samarTalma meoce saukunis miwuruls miipyro msoflio sazoga-
doebis yuradReba da, rogorc mecnierebam, daimkvidra Tavisi adg-
ili. ozonis xvreli, klimatis globaluri cvlileba da gadaSenebis 
piras misuli saxeobebi _ ai is ZiriTadi CamonaTvali sakiTxebisa, 
ramac aiZula kacobrioba, dafiqrebuliyo ekologiis globalur 
mniSvnelobaze da saTanado, prioritetuli yuradReba daeTmo 
saerTaSoriso garemosdacviTi politikisa da samarTlisaTvis.

saerTaSoriso garemosdacviTi samarTlis ganviTarebasa da Sem-
dgom daxvewaze didi zegavlena moaxdina adamianis uflebaTa evro-
puli sasamarTlos praqtikam, romelmac Tavisi arsebobis TiTqmis 
naxevarsaukunovani istoriis ganmavlobaSi araerTi mniSvnelovani 
gadawyvetileba miiRo adamianis ekologiuri uflebebis dacvis 
sferoSi da es maSin, rodesac adamianis uflebaTa evropuli kon-
vencia arcerT muxlSi pirdapir ar adgens adamianis ekologiuri 
uflebebis dacvis garantiebs.� Tumca adamianis uflebaTa evropu-
li konvenciis aRniSnuli mimarTulebiT gamoyenebis SesaZleblo-
bas iZleva saerTaSoriso saxelSekrulebo samarTlis Sesaxeb venis 

�	 2003 wlis 27 ivniss evropis sabWos saparlamento asambleam miiRo rekomendacia #1614 `ga-
remo da adamianis uflebebi~, romelSic aRniSnulia, rom metad mniSvnelovani iqneboda, 
ministrTa komitets SeemuSavebina adamianis uflebaTa evropuli konvenciis damatebiTi 
oqmi, romelic adamianis ekologiur uflebebs Seexeboda, rogorc es dadgenilia orhu-
sis konvenciiT (me-10 punqti).
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1969 wlis konvencia, romelic adgens, rom xelSekruleba unda gani-
martos misi miznebis Sesabamisad. am SemTxvevaSi ki mizania adamianis 
uflebebis, maT Soris ekologiuri uflebebis, dacva.� 

adamianis uflebaTa evropuli konvenciiT, romelsac xeli 1950 
wels moewera, xolo 1953 wels Sevida ZalaSi, pirvelad kacobrio-
bis istoriaSi adamians, rogorc individs, SesaZlebloba mieca, 
saerTaSoriso samarTlis doneze moeTxova Tavisi uflebebis dac-
va saxelmwifos mier. pirvelad Seiqmna saerTaSoriso meqanizmi, 
romelic adamianis ZiriTadi uflebebis dacvas uzrunvelyofda da 
romelic aniWebda konvenciis monawile saxelmwifos SesaZleblo-
bas, aReZra sarCeli konvenciis sxva monawile saxelmwifos winaaRm-
deg, romelmac daarRvia adamianis ZiriTadi uflebebi.

konvenciiT daarsebulia adamianis uflebaTa evropuli sasa-
marTlo, romelic uzrunvelyofs zedamxedvelobas monawile 
saxelmwifoebis mier konvenciis Sesrulebaze. Tavisi gadawy-
vetilebebiT sasamarTlo xels uwyobs evropuli saxelmwifoebis 
erTiani midgomis formirebas adamianis uflebaTa standartebTan 
dakavSirebiT.

2.	 evropuli konvenciisa da sxva saerTaSoriso 
dokumentebis roli adamianis ekologiuri uflebebis 
samarTlebrivi safuZvlebis ganviTarebaSi

adamianis uflebaTa evropuli konvenciis moqmedebis pirvel 
wlebSi sasamarTlo ar iRebda sarCelebs ekologiuri uflebe-
bis darRvevasTan dakavSirebiT, radgan Tvlida, rom konvencia ar 
Seicavda muxlebs ekologiuri uflebebis dacvis Sesaxeb. Tumca 
sasamarTlo praqtikis (precedentuli samarTlis) Semdgomma gan-
viTarebam, kacobriobis ekonomikurma progresma da saerTaSoriso 
sazogadoebis ekologiuri cnobierebis amaRlebam cxadyo, rom 
konvenciis debulebebis ganmarteba mravali, maT Soris ekolo-
giuri, TvalsazrisiTac aris SesaZlebeli. amdenad, naTeli gaxda, 

�	 P. Mahoney, Judicial Activism and Judicial Self-restraint in the European Court of Human Rights: Two 
Sides of the Same Coin, 1990, 57, 60.
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rom konvenciiT daculi uflebebis mravalmxriv interpretacias 
udidesi mniSvneloba eniWeba mis efeqtianad asamoqmedeblad.

adamianis uflebaTa evropuli konvenciis garda, aucilebelia, 
mokled mimovixiloT saerTaSorisosamarTlebrivi dokumentebi, 
romlebic uzrunvelyofen adamianis ekologiuri uflebebis dac-
vas. aRsaniSnavia, rom am dokumentebis mixedviT, adamianis ekolo-
giuri uflebebi daculia rogorc samoqalaqo da politikuri, 
ise socialuri da ekonomikuri uflebebis saxiT. am mxriv, pirvel 
rigSi, sasurvelia, CamoTvlil iqnes saerTaSoriso samarTliT aRi-
arebuli is dokumentebi, romelTac savaldebulo iuridiuli Zala 
aqvT monawile saxelmwifoTaTvis da romlebic adgenen adamianis 
ekologiuri uflebebis dacvis samarTlebriv garantiebs:
1.	 gaerTianebuli erebis organizaciis 1945 wlis 26 ivnisis wesdeba;
2.	 gaerTianebuli erebis organizaciis generaluri asambleis 

mier 1966 wlis 16 dekembers miRebuli saerTaSoriso paqti 
ekonomikur, socialur da kulturul uflebaTa Sesaxeb;

3.	 gaerTianebuli erebis organizaciis generaluri asambleis mier 
1966 wlis 16 dekembers miRebuli saerTaSoriso paqti samoqalaqo 
da politikur uflebaTa Sesaxeb;

4.	 1973 wlis 3 martis konvencia gadaSenebis piras myofi veluri 
florisa da faunis saxeobebiT saerTaSoriso vaWrobis Sesaxeb;

5.	 1992 wlis 9 maisis klimatis cvlilebis CarCo konvencia;
6.	 1992 wlis 5 ivnisis konvencia biologiuri mravalferovnebis 

Sesaxeb;
7.	 1994 wlis 14 oqtombris konvencia afrikasa da zogierT sxva qvey-

anaSi, romlebic seriozul gvalvas ganicdian, gaudabnoebasTan 
brZolis Sesaxeb;

8.	 1997 wlis 21 maisis konvencia saerTaSoriso arxebis arasanaviga-
cio mizniT gamoyenebis Sesaxeb;

9.	 1998 wlis konvencia garemosdacviT sakiTxebTan dakavSirebu-
li informaciis xelmisawvdomobis, gadawyvetilebebis miRebis 
procesSi sazogadoebis monawileobisa da am sferoSi marTlmsa-
julebis sakiTxebze xelmisawvdomobis Sesaxeb.
aseve miRebulia ramdenime sarekomendacio saerTaSoriso aqti, 

kerZod:
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1.	 gaerTianebuli erebis organizaciis 1972 wlis 16 ivnisis dek-
laracia _ garemo adamianisaTvis;

2.	 gaerTianebuli erebis organizaciis 1992 wlis 14 ivnisis dek-
laracia _ garemo da ganviTareba;

3.	 XXI saukunis dRis wesrigi, programa SemuSavebuli gaerTianebu-
li erebis organizaciis deklaraciis _ garemo da ganviTareba 
_ Sesabamisad.
zemoaRniSnuli saerTaSoriso dokumentebi adgenen iseT ga

rantiebs adamianis ekologiuri uflebebis dasacavad, rogorebi
caa: jansaRi samuSao da sacxovrebeli garemo, garemos higiena da 
mrewvelobaSi Sromis higiena, socialuri da janmrTelobis dacvis 
sistema, daavadebebTan brZola, azris gamoxatvis Tavisufleba, 
xelmisawvdomi ganaTleba, cnobierebis amaRleba, potencialis 
zrda. am mxriv yvelaze mniSvnelovania stokholmis deklaraciis 
pirveli principi, romelic adgens, rom: `yovel adamians aqvs 
fundamenturi ufleba _ iyos Tavisufali, Tanaswori da icxovros 
misi arsebobisaTvis adekvatur garemoSi, ise, rom saTanadod iqnes 
daculi misi keTildReoba da Rirseba~. aRniSnuli formulireba 
srulad Seesabameba gaeros 1966 wlis ekonomikuri, socialuri 
da kulturuli uflebebis Sesaxeb saerTaSoriso paqtis miznebs, 
romlis me-11 da me-12 muxlebSi dadgenilia, rom: `adamians ufleba 
aqvs, gaiumjobesos cxovrebis pirobebi ... hqondes fizikuri da 
fsiqikuri janmrTelobis umaRlesi done ...~ da saxelmwifoebma 
unda uzrunvelyon `garemos higienisa da mrewvelobaSi Sromis 
higienis yvela aspeqtis gaumjobeseba~. 

rac Seexeba adamianis uflebaTa evropul konvencias, rogorc aRini-
Sna, arc konvencia da arc misi damatebiTi oqmebi pirdapir ar adgenen 
adamianis ekologiuri uflebebis dacvis garantiebs. Tumca konvenciiT 
daculi uflebebis materialur da procesualur normebad gamijvnis 
SemTxvevaSi maTi ganmartebis ufro farTo SesaZlebloba vlindeba, 
rac adamianis uflebaTa evropuli sasamarTlo praqtikis mier ekolo-
giuri uflebebis dacvis TvalsazrisiTac gamoiyeneba. konvenciis ma-
terialur normebSi erTiandeba konvenciis me-2 (sicocxlis ufleba), 
me-3 (wamebisa da araadamianuri mopyrobis akrZalva), me-5 (Tavisuf-
lebisa da xelSeuxeblobis ufleba) da me-8 (piradi da ojaxuri cxovre-
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bis pativiscemis ufleba) muxlebi, aseve pirveli oqmis pirveli muxli 
(sakuTrebiT mSvidobiani sargeblobis ufleba). procesualuri norme-
bia me-6 (samarTliani sasamarTlos ufleba), me-13 (efeqtiani samarTle-
brivi dacvis saSualebis ufleba) muxlebi. aRsaniSnavia, rom adamianis 
ekologiur uflebaTa sferoSi evropuli sasamarTlos precedentuli 
samarTali swored zemoaRniSnuli muxlebis interpretaciazea agebu-
li da swored maTi ganmartebis Sedegad sasamarTlos mier iqna gamo-
tanili iseTi cnobili gadawyvetilebebi, rogorebicaa: ana maria gera 
da sxvebi italiis winaaRmdeg (Anna Maria Guerra and others v. Italy), lopez 
ostra espaneTis winaaRmdeg (López Ostra v. Spain)� da sxva.

zemoaRniSnuli saerTaSorisosamarTlebrivi dokumentebis 
analizis safuZvelze SesaZlebelia Semdegi daskvnis gakeTeba: ada-
mianis ekologiuri uflebebi moicavs rogorc samoqalaqo, ise so-
cilur da ekonomikur uflebebsac, romelTa srulyofilad real-
izaciis safuZvelze SesaZlebelia uzrunvelyofil iqnes adamianis 
ufleba _ cxovrobdes jansaR da uvnebel garemoSi, Tavisuflad 
iRebdes droul da obieqtur informacias Tavisi sacxovrebeli da 
samuSao garemos Sesaxeb sqesis, mrwamsis, kanis ferisa da sxva niS-
nebis ganurCevlad.

3. adamianis uflebaTa evropuli sasamarTlos praqtika 
ekologiuri uflebebis dacvis sferoSi 

rogorc ukve aRiniSna, adamianis uflebaTa evropuli konven-
ciis miRebis dros (1950 weli) garemos dacvis sakiTxebi ar iyo Za-
lze aqtualuri. evropuli komisia arc ki acxadebda ekologiuri 
uflebebis dacvasTan dakavSirebul sarCelebs daSvebulad. ase ma-
galiTad, uaryofil iqna sarCelebi: doq. s. germaniis federaciuli 
respublikis winaaRmdeg (Dr S. v. the Federal Republic of Germany)�; X 
da Y germaniis federaciuli respublikis winaaRmdeg (X and Y v. the 
Federal Republic of Germany)� da a.S. 

�	 López Ostra v. Spain, 9 December 1994.
�	 Dr S. v. the Federal Republic of Germany, 1969. 
�	 X and Y v. the Federal Republic of Germany, 1976.
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Tumca adamianis uflebaTa evropulma komisiam male gaacnobi-
era, rom arajansaRi garemo uaryofiT gavlenas axdens adamianis 
janmrTelobaze da safrTxes uqmnis mis sicocxles, rac adamianis 
ZiriTadi uflebebis darRvevas iwvevs.� amis gaTvaliswinebiT, ev-
ropuli komisia nel-nela icvlis pozicias da ekologiuri ufle-
bebis dacvasTan dakavSirebul sarCelebs dasaSvebad acxadebs. ase 
magaliTad: arondeili gaerTianebuli samefos winaaRmdeg (Arron-
delle v. the United Kingdom) (xmaurTan dakavSirebuli sarCeli)�; bagz-
si gaerTianebuli samefos winaaRmdeg (Bagges v. the United Kingdom) 
(xmaurTan dakavSirebuli sarCeli)10; paueli da raineri gaerTia-
nebuli samefos winaaRmdeg (Powell and Rayner v. the United Kingdom) 
(xmaurTan dakavSirebuli sarCeli)11; vearnkombi da sxvebi germaniis 
federaciuli respublikis winaaRmdeg (Vearncombe and others v. the 
Federal Republic of Germany) (xmaurTan dakavSirebuli sarCeli)12; 
X safrangeTis winaaRmdeg (X v. France) (xmaurTan da sxva diskom-
fortTan dakavSirebuli sarCeli)13; zanderi SvedeTis winaaRmdeg 
(Zander v. Sweden) (wylis dabinZurebasTan dakavSirebuli sarCeli)14 
da sxva. aRniSnuli sarCelebi, ZiriTadad Setanilia evropul sasa-
marTloSi konvenciis me-815 da me-10 muxlebis,16 konvenciis I oqmis 
pirveli muxlis darRvevasTan dakavSirebiT.17

amgvarad, strasburgis organoebma (evropuli komisia da evrop-
uli sasamarTlo) Seqmnes arapirdapiri gza (“par ricochet”) adamianis 
ekologiuri uflebebis dacvasTan dakavSirebiT. rogorc m. de-
jant-ponsi aRniSnavs, evropul konvenciasTan mimarTebiT ekolo-

�	 1998 wlis 1 noembramde moqmedebda konvenciis orsafexuriani sazedamxedvelo sistema: 
adamianis uflebaTa evropuli komisia da adamianis uflebaTa evropuli sasamarTlo. 
komisia ixilavda ganacxadis dasaSvebobas, xolo evropuli sasamarTlo arsebiTad 
ixilavda mas. sazedamxedvelo sistemis gadatvirTulobis gamo, 1994 wels miiRes 
konvenciis me-11 oqmi, romelic konvenciis sazedamxedvelo sistemis reformirebasa 
da ganacxadTa ganxilvis proceduris gamartivebas iTvaliswinebda. me-11 oqmis ZalaSi 
Sesvlis Sedegad funqcionireba Sewyvita adamianis uflebaTa evropulma komisiam da 
amoqmedda reformirebuli, mudmivmoqmedi adamianis uflebaTa evropuli sasamarTlo.

�	 Arrondelle v. the United Kingdom, 1980.
10	 Bagges v. the United Kingdom, 1985.
11	 Powell and Rayner v. the United Kingdom, 1986.
12	 Vearncombe and others v. the Federal Republic of Germany, 1989.
13	 X v. France, 1990.
14	 Zander v. Sweden, 1992.
15	 me-8 muxli - piradi da ojaxuri cxovrebis pativiscemis ufleba.
16	 me-10 muxli - gamoxatvis Tavisufleba.
17	 D. Garcia San Jose, Environmental Protection and the European Convention on Human Rights, 2005, 8.
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giuri uflebis dacvis samarTlebrivi gzebi ori mimarTulebiT 
ganviTarda: erTi mxriv, konvenciiT garantirebuli adamianis Zir-
iTad uflebaTa dacva xSir SemTxvevaSi moiTxovs jansaRi garemos 
uzrunvelyofas uSualod am uflebebis realizaciisaTvis;18 xolo, 
meore mxriv, adamianis uflebaTa evropuli konvencia iTval-
iswinebs masSi Camoyalibebul uflebaTa da TavisuflebaTa mar-
Tlzomieri SezRudvis SesaZleblobas saxelmwifos mier demokra-
tiuli sazogadoebis interesebis gaTvaliswinebiT. kerZod, adami-
anis uflebaTa evropuli sasamarTlos praqtikidan gamomdinare, 
SesaZlebelia, SeizRudos konvenciis me-8, me-9,19 me-10 da me-11 mux-
lebi,20 adamianisaTis jansaRi garemos SenarCunebis mizniT.

konvenciiT daculi uflebebis SezRudvis naTeli magaliTia 
evropuli sasamarTlos gadawyvetileba saqmeze _ muriel heriki 
gaerTianebuli samefos winaaRmdeg (Muriel Herrick v. the United King-
dom).21 saqme exeboda mosarCele mxaris mier Tavisi kuTvnili saTa-
vsos gamoyenebis akrZalvas, romelic jersis kunZulze mdebare-
obda. mosarCeles, adgilobrivi mTavrobis mier (da Semdgom adami-
anis uflebaTa evropuli komisiis gadawyvetilebiTac) aekrZala am 
saTavsos gamoyeneba, rameTu CaiTvala, rom igi mdebareobda jersis 
erT-erT TvalsaCino adgilas, egreT wodebul `mwvane zolSi~, da 
amiT irRveoda sazogadoebis interesebi.22 

gamomdinare muriel herikis saqmidan, naTlad Cans, Tu rogor da 
ra formiT ganixileba garemos dacvis sakiTxebi adamianis ufle-
baTa evropuli konvenciis mixedviT. am saqmesTan dakavSirebiT ev-
ropulma komisiam daadgina, rom jersis landSafturi ganviTare-
bisa da garemos dacvis sakiTxebi metad aqtualuria adgilobrivi 
mosaxleobisa da turistebis interesebis gaTvaliswinebiT. amde-
nad, komisiam mizanSewonilad miiCnia, SeezRuda konvenciis me-8 
muxliT garantirebuli uflebebi, raTa moexdina garemos arapir-
dapiri dacva. komisiam CaTvala, rom, vinaidan jansaRi garemoTi 

18	 M. Dejant-Pons, L’insertion du droit de l’homme a l’environnement dans les systemes regionaux de 
protection des droits de l’homme, 1991, 461.

19	 me-9 muxli - azris, sindisisa da religiis Tavisufleba.
20	 me-11 muxli - Sekrebisa da gaerTianebis Tavisufleba.
21	 Muriel Herrick v. the United Kingdom, Decision on admissibility of 13 March 1985.
22	 European Commission’s decision on admissibility of 13 March 1985, DR (Decisions and Reports), 280. 
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sargeblobis ufleba individualur uflebad iTvleba, is mainc 
rCeba koleqtiuri dacvis obieqtad da amdenad, konvenciis me-8 
muxliT gaTvaliswinebuli uflebis SezRudva gamarTlebulia.23 

am saqmidan gamomdinareobs, rom evropuli sasamarTlo saxelmwi-
foebs utovebs diskreciul uflebas, anu garkveul Tavisufle-
bas imis Sesafaseblad, aucilebelia Tu ara adamianis konkretuli 
uflebis SezRudva demokratiul sazogadoebaSi. xazgasmiT unda 
aRiniSnos, rom evropuli konvenciis me-8 muxlidan gamomdinare, 
saxelmwifoebs ufleba aqvT, SezRudon am muxliT gaTvaliswinebu-
li uflebebi da Tavisuflebebi mxolod im kanonieri miznebis mis-
aRwevad, romlebic pirdapiraa gaTvaliswinebuli xsenebuli mux-
lis meore punqtiT (janmrTelobisa da moralis an sxvebis ufle-
bebisa da Tavisuflebebis dacvisaTvis).24 muriel herikis saqmis 
msgavsi gadawyvetilebebi iqna miRebuli saqmeebze: gilou gaerTia-
nebuli samefos winaaRmdeg (Gillow v. the United Kingdom),25 sporongi 
da lonroTi SvedeTis winaaRmdeg (Sporrong and Lonnroth v. Sweden) 
da a.S.26 

saqmeebi: lopez ostra espaneTis winaaRmdeg (López Ostra v. Spain)27 
da faueli da raineri gaerTianebuli samefos winaaRmdeg (Powell 
and Rayner v. the United Kingdom)28 iyo pirveli sarCelebi, romlebic 
adamianis uflebaTa evropuli sasamarTlos winaSe wardgenil iqna 
konvenciis me-3, me-8, me-11, me-13 muxlebiT da pirveli damatebiTi 
oqmis pirveli muxliT gansazRvruli uflebebis darRvevis mt-
kicebiT, rasac mosarCeleebi amtkicebdnen.29 mosarCeleebi Tvlid-
nen, rom garemos gauaresebuli mdgomareoba uaryofiT zegavle-
nas axdenda maT pirad cxovrebaze da aferxebda zemoaRniSnuli 
muxlebiT uzrunvelyofili uflebebiT sargeblobas. sarCelebSi 
gamoyenebul iqna e.w. rikoSetis (“par ricochet”) principi, rac imas ni-
Snavs, rom ekologiuri uflebebis dacva xdeba arapirdapiri gziT.

23	 D. Garcia San Jose, Environmental Protection and the European Convention on Human Rights, 2005, 9.
24	 W. Gormley, The Right to a Safe and Decent Environment, 1989, 29.
25	 D. Garcia San Jose, Environmenatl Protection and the European Convention on Human Rights, 2005, 10.
26	 Sporrong and Lonnroth v. Sweden, 23 September 1982, Series A, No. 52; Erckner and Hofauer v. 

the United Kingdom, 23 April 1987, Series A, No. 117; Allan Jacobsson v. Sweden, 25 October 1989, 
Series A, No.163.

27	 López Ostra v. Spain, 9 December 1994.
28	 Powell and Rayner v. the United Kingdom, 1986.
29	 D. Garcia San Jose, Environmental Protection and the European Convention on Human Rights, 2005, 11.
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saqmeze _ faueli da raineri gaerTianebuli samefos winaaRm-
deg (Powell and Rayner v. the United Kingdom)30 _ ganmcxadebeli amt-
kicebda, rom TviTmfrinavis xmis intensivobam da xangrZlivobam, 
romelsac iwvevda sahaero mimosvla hisrous aeroportSi, Selaxa 
misi piradi da ojaxuri cxovrebis pativiscemis ufleba. mosarCele 
r. pauelis saxli mdebareobda im zonaSi, romelic dadgenili xmau-
ris indeqsis nomris mixedviT (NNI)31 naklebad mavne zonaSi imy-
ofeboda; meore mosarCelis m. raineris saxli ki, xmauris indeqsis 
nomris mixedviT maRali saSiSroebis zonaSi imyofeboda. sarCeli 
sasamarTlos winaSe wardgenil iqna konvenciis me-6, me-8, me-13 mux-
lebisa da damatebiTi oqmis 1 muxlis darRvevis mtkicebiT.32 am 
saqmesTan dakavSirebiT sasamarTlom daadgina:

`mavne zemoqmedebis gansxavebuli xarisxis mixedviT, xelyofil 
iqna mosarCeleebis piradi cxovreba im xmauris gamo, romelic gam-
oiwvia hisrous aeroportis eqspluataciam~.33

Tumca sasamarTlom saboloo gadawyvetilebaSi daadgina zRvari 
individualur da sazogadoebriv interesebs Soris da ganacxada, 
rom mosarCeleebis uflebebi naklebad prioritetulia sazoga-
doebriv interesebTan (aeroportiT sargeblobis saWiroeba) Se-
darebiT. evropulma sasamarTlom ganacxada, rom am SemTxvevaSi ar 
darRveula konvenciis me-8 da me-13 muxlebi. 

saqme lopez ostra espaneTis winaaRmdeg (López Ostra v. Spain) 
exeboda saCivars sunis, xmaurisa da kvamliT haeris dabinZurebis 
Taobaze, rac gamowveuli iyo ganmcxadeblis sacxovrebelTan ax-
lomdebare narCenebis gadamamuSavebeli saamqros eqspluataciiT. 
ganmcxadeblis mtkicebiT, isini arRvevdnen misi sacxovreblis, 
piradi da ojaxuri cxovrebis pativiscemis uflebas da amiT mas 
damamcireblad epyrobodnen (konvenciis me-8 da me-3 muxlebi). 
sasamarTlom ar CaTvala janmrTelobisaTvis faqtobrivi zianis 

30	 Powell and Rayner v. the United Kingdom, 1986. 
31	 Number Noise Index - xmauris Sefasebis indeqsi, romelic gaerTianebul samefoSi 

gamoiyeneba.
32	 adamianis uflebaTa evropuli konvenciis me-6 muxli - samarTliani sasamarTlos 

ufleba; me-8 muxli - piradi da ojaxuri cxovrebis pativiscemis ufleba; me-13 muxli - 
efeqtiani samarTlebrivi dacvis saSualebis ufleba; damatebiTi I oqmis pirveli muxli 
- sakuTrebis ufleba.

33	 Par. 40 of the judgment of 21 February 1990.
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miyeneba aucilebel pirobad da konvenciis me-8 muxlze dayrdno-
biT aRniSna, rom: `bunebrivia, garemos mniSvnelovanma dabinZure-
bam SeiZleba gavlena moaxdinos individTa keTildReobaze da xeli 
SeuSalos maT, isargeblon TavianTi sacxovrebliT, rac uaryofiT 
gavlenas moaxdens maT pirad da ojaxur cxovrebaze, imis miuxeda-
vad, mniSvnelovani safrTxis winaSe aRmoCnda Tu ara maTi janmrTe-
loba.~34 sasamarTlom CaTvala, rom am SemTxvevaSi zedmeti iqne-
boda msjeloba sazogadoebriv da individualur interesebs So-
ris balansis dacvaze, rameTu garemos mavne dabinZureba, romelic 
qarxnidan momdinareobda, gamousworebel zians ayenebda adamianis 
janmrTelobas, risi kompensaciac ar SeiZleba. konvenciis me-3 mux-
lTan dakavSirebiT sasamarTlom daadgina, rom, marTalia, mosa-
rCele mxaris sacxovrebeli pirobebi sakmaod mZime iyo, konvenciis 
me-3 muxliT gaTvaliswinebuli maTi uflebebi ar darRveula da 
maT damamcirebelad aravin mopyrobia. 

zemoaRniSnuli saqmeebis analizidan da Sedarebidan gamomdin-
are, SeiZleba gakeTdes ramdenime daskvna: fauelisa da raineris 
saqmesTan dakavSirebiT sasamarTlom ar daakmayofila saCivari 
konvenciis me-8 muxlis darRvevis Sesaxeb. sasamarTlos azriT, bri-
taneTis xelisuflebam gaatara Sesabamisi RonisZiebebi, romlebic 
nawilobriv amsubuqebdnen mosarCeleebis mdgomareobas da amde-
nad, fauelisa da raineris saqmeSi saxelmwifos mier dacul iqna 
balansi sazogadoebriv da individualur (mosarCeleebis) inter-
esebs Soris. absoluturad gansxvavebulia sasamarTlos midgoma 
lopez ostras saqmesTan mimarTebiT. am SemTxvevaSi sasamarTlom 
daadastura espaneTis xelisuflebis brali, romelic misi pozi-
tiuri valdebulebis SeusruleblobiT iyo gamowveuli. amdenad, 
naTelia, rom sasamarTlom lopez ostras da fauelisa da raineris 
saqmeebis ganxilvisas gaiTvaliswina SesaZlo da damdgari safrTx-
is xarisxi da, konvenciis me-8 muxlidan gamomdinare, sruliad gan-
sxvavebuli gadawyvetilebebi gamoitana sazogadoebriv da indi-
vidualur interesebTan dakavSirebiT. 

34	 Lopez Ostra v. Spain, App. No. 16798/90, 20 Eur. H.R. Rep. 277 (1994) (Eur. Ct. H.R.).
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4. ekologiuri xasiaTis informaciis miRebis Tavisufleba 
adamianis uflebaTa evropuli konvenciis mixedviT

adamianis uflebaTa evropuli konvencia me-10 muxliT iTval-
iswinebs gamoxatvis Tavisuflebas. termini `gamoxatva~ ar Semoi-
fargleba Sexedulebebis, azris gamoTqmis werilobiTi an zepiri 
formiT. igi moicavs nebismier saSualebas, romelic ideebis gamox-
atvasTan an informaciis gadacemasTan aris dakavSirebuli.35 me-10 
muxli adgens informaciis miRebis Tavisuflebas, rac pirebisaTvis 
saxelmwifos mierac unda iqnes uzrunvelyofili. dauSvebelia in-
formaciis, romelic sainteresoa sazogadoebisaTvis, saxelmwifos 
mxridan SezRudva, dafarva an calmxrivad gacema.

garemosdacviTi informaciis miRebis Tavisufleba garantire-
bulia saerTaSoriso garemosdacviTi xelSekrulebebiTac, kerZod, 
1998 wels q. orhusSi (dania) xelmowerili konvenciiT `garemos-
dacviT sakiTxebTan dakavSirebuli informaciis xelmisawvdomo-
bis, gadawyvetilebebis miRebis procesSi sazogadoebis monawileo-
bisa da am sferoSi marTlmsajulebis sakiTxebze xelmisawvdomobis 
Sesaxeb~. orhusis konvencia axali tipis konvenciaa. misi mizania, 
momavali TaobebisaTvis garemos dacvisa da gaumjobesebis proces-
Si gaaZlieros sazogadoebisa da garemosdacviTi organizaciebis 
roli. garemosdacviTi informaciis, monawileobisa da marTlm-
sajulebis sferoSi moqalaqeTa uflebebis aRiarebiT, konvencia 
miznad isaxavs garemos dacvis sakiTxebSi mTavrobaTa angariSgeb-
isa da gamWvirvaleobis donis zrdis xelSewyobas. garemosdacviTi 
informacia _ `es aris cnobierebis gasaRebi im saSiSroebis winaSe, 
rac ekologiur kriziss SeiZleba mohyves. es informacia aucile-
belia efeqtiani monitoringis, regulirebis ganxorcielebis, dab-
inZurebis aRkveTisa da SemcirebisaTvis.~36 

garemosdacviTi informaciis xelmisawvdomobas iTvaliswinebs 
evropuli sasamarTlos precedentuli samarTalic, Tumca konven-

35	 k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso samarTali adamianis ufleba-
Ta evropuli konvenciis mixedviT, Tbilisi, 2004 weli, gv. 200.

36	 Р. Остин, Информация о загрязнении окружающей среды. Право окружающей среды в СССР и 
Великобритании, 1988, с. 127.
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ciis me-10 muxlSi pirdapir araferia aRniSnuli maT dacvaze. me-10 
muxli adgens: `yvelas aqvs gamoxatvis Tavisuflebis ufleba. es 
ufleba moicavs adamianis Tavisuflebas, hqondes mosazrebani da 
miiRos da gaavrcelos informacia da ideebi sajaro xelisuflebis 
Carevis gareSe da sazRvrebis miuxedavad.~

informaciis Tavisuflebis xelyofas daeyrdno mosarCele mxare 
saqmeSi _ ana maria gera da sxvebi italiis winaaRmdeg (Anna Maria 
Guerra and others v. Italy).37 mosarCele acxadebda, rom xelisuflebis 
Sesabamisma struqturebma ar Seasrules Tavisi pozitiuri valde-
buleba da ar acnobes qimiuri qarxnis siaxloves mcxovreb mosax-
leobas (maT Soris mosarCeleebs) im saSiSroebis Sesaxeb, romelic 
qarxnis eqspluatacias sdevda Tan. mosaxleobas aseve ar ecnoba 
usafrTxoebis im RonisZiebaTa Sesaxeb, romlebic maT uecari ava-
riis dros unda mieRoT, rac prezidentis gankargulebiT iyo damt-
kicebuli. mosarCele mxare Tvlida, rom saxelmwifom amiT daarRvia 
konvenciis me-10, me-8 da me-238 muxlebiT garantirebuli maTi ufle-
bebi. adamianis uflebaTa evropuli komisia Tavis gadawyvetilebaSi 
dasaSvebobis Sesaxeb daeyrdno saxelmwifos im SesaZleblobebsa da 
valdebulebebs, romlebic mas konvenciis me-10 muxliT informaciis 
gacemasTan dakavSirebiT ekisreboda da saqme xmaTa umravlesobiT 
dasaSvebad gamoacxada. komisiam daadgina: `evropuli samarTali 
... adasturebs, rom sazogadoebrivi informacia aris sazogadoe-
brivi keTildReobisa da janmrTelobis dacvis umTavresi iaraRi, 
im situaciebSi, romlebic garemos saSiSroebas uqmnis~. komisiam 
mxedvelobaSi miiRo is garemoeba, rom saxelmwifo, ardamdgari 
uaryofiTi Sedegis miuxedavad, valdebuli iyo, gaetarebina yvela 
RonisZieba, raTa sazogadoebas Seetyo qimiuri qarxnis mavne zemo-
qmedebisa da saSiSroebis SemTxvevaSi gasatarebeli RonisZiebebis 
Sesaxeb. komisiis azriT, saxelmwifo am valdebulebas ar asruleb-
da, dawyebuli 1988 wlidan (prezidentis gankargulebis gamocemis 
TariRi). gadawyvetilebaSi dasaSvebobis Sesaxeb komisiam daadgina, 
rom mosaxleobis xangrZlivi arainformirebuloba im saSiSroebis 
Sesaxeb, romelic Tan sdevs maTi sacxovrebeli adgilis siaxloves 

37	 Свобода - Искатели и Иски, Р. Готрон (pед.),, 2000, с. 24-25. 
38	 me-2 muxli - sicocxlis ufleba.
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mdebare qimiuri qarxnis muSaobas, aris saxelmwifos mier Cadenili 
danaSauli, romelmac droulad da detalurad ar acnoba mosaxleo-
bas mosalodneli safrTxis Sesaxeb. Tumca saboloo gadawyvetile-
baSi sasamarTlom ar daadastura konvenciis me-10 muxlis darRvevis 
faqti da gadawyvetileba mosarCeleebis sasikeTod, konvenciis mx-
olod me-8 muxlis darRvevis dadasturebiT gamoitana.39 … 

saerTaSoriso samarTlis ganviTarebam cxadyo, rom informa-
ciis (garda komerciuli da saxelmwifo saidumleobisa) sajaroo-
ba demokratiuli sazogadoebis mSeneblobis umniSvnelovanesi 
elementia da TiToeuli saxelmwifos xelisufleba valdebulia 
daubrkoleblad da srulyofilad gasces nebismieri informacia, 
romelic sazogadoebis interess iwvevs, miT umetes im SemTxveveb-
Si, rodesac informaciis miuReblobam SesaZloa, riski Seuqmnas 
mosaxleobis janmrTelobasa da keTildReobas. orhusis konvencia 
adgens: `garemosaTvis an adamianTa janmrTelobisaTvis bunebrivi 
xasiaTis an adamianTa qmedebebiT gamowveuli raime safrTxis moax-
loebis SemTxvevaSi, xelisuflebis organoebma TavianT gankar-
gulebaSi arsebuli mTeli informacia dauyovnebliv unda miawo-
don mosaxleobas, romelsac SeiZleba es Seexos, da rac mas miscems 
saSualebas, gaataros RonisZiebebi mavne zemoqmedebis Tavidan 
asacileblad an zegavlenis Sesamcireblad.~40

saqmeSi _ l.c.b. gaerTianebuli samefos winaaRmdeg (L.C.B. v. the 
United Kingdom)41 _ mosarCele eyrdnoboda konvenciis me-2 (sicocx-
lis ufleba) da me-3 (wamebis akrZalva) muxlebs da acxadebda, rom, 
radgan misi mamis janmrTeloba Seirya „qrisTmas ailandze“ (Sobis 
kunZuli) miRebuli radiaqtiuri dasxivebis gamo (igi gaerTianebuli 
samefos sahaero ZalebSi msaxurobda, usafrTxoebis pirobebis dar-
Rvevisa da saTanado aRWurvilobis uqonlobis gamo kanisa da sxva or-
ganoebis daavadebebi gauCnda), masac dedis mucelSi yofnis drosve 
Seerya janmrTeloba da daavadda leikemiiT. mosarCele saxelmwifos 

39	 Guerra and others v. Italy, App. #14967/89; aseve ix. D. Garcia San Jose, Environmental Protection 
and the European Convention on Human Rights, 2005, 26.

40	 konvencia `garemosdacviT sakiTxebTan dakavSirebuli informaciis xelmisawvdomobis, 
gadawyvetilebebis miRebis procesSi sazogadoebis monawileobis da am sferoSi 
marTlmsajulebis sakiTxebze xelmisawvdomobis Sesaxeb~ - me-5 muxlis 1-li punqtis `g~ 
qvepunqti.

41	 L.C.B. v. the United Kingdom, App. #323413/94.
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adanaSaulebda misi mSoblebisaTvis saSiSroebis Sesaxeb informaciis 
droulad miuwodeblobis gamo, ris Sedegadac, rogorc acxadebda, 
misi janmrTelobac seriozulad gauaresda. mosarCele mxaris gancx-
adebiT, saxelmwifos mxridan misi mSoblebisaTvis saSiSroebis Sesaxeb 
informaciis droulad miwodebis SemTxvevaSi mas eqneboda diagnozis 
droulad dasmisa da saTanado mkurnalobis ukeTesi saSualeba, rac 
cxovrebas ufro gauxangrZlivebda. komisiam saqme daSvebulad gamo-
acxada da 1998 wlis 9 ivnisis gadawyvetilebaSi evropulma sasamarT-
lom daadgina, rom zemoaRniSnul saqmeSi ar darRveula konvenciis 
me-2 da me-3 muxlebi. sasamarTlom erTxmad daadgina, rom daavadebis 
memkvidreobiT gadacemis albaTobis miuxedavad, saxelmwifo valde-
buli ar iyo, ecnobebina mosarCelis mSoblebisaTvis im SesaZlo sa-
frTxis Sesaxeb, romelic mamamisis radiaciuli dasxivebis Sedegad, 
savaraudod, misi memkvidreebis janmrTelobas Seeqmneboda.42 

5. daskvna

adamianis uflebaTa evropuli konvenciis moqmedebis pirvel 
wlebSi ekologiuri uflebebis realizaciis sakiTxi aqtualuri 
ar iyo. im droisaTvis msoflioSi jer kidev ar arsebobda realuri 
ekologiuri safrTxe, rac mTeli kacobriobis keTildReobas saSiS-
roebas uqmnida. me-20 saukunis meore naxevarSi dawyebulma aqtiurma 
ekonomikurma da samrewvelo procesebma daadastura, rom ekonomiku-
ri zrda ekologiuri wonasworobis SenarCunebis xarjze unda mimdin-
areobdes, rac sazogadoebis demokratiuli ganviTarebisa da jansaRi 
momavlis umTavresi atributia. amdenad, am naSromis Sedegad, ekolo-
giur uflebebTan da adamianis uflebaTa evropul konvenciasTan mi-
marTebiT, SesaZlebelia gakeTdes ramdenime daskvna:

a) msoflio ekonomikurma da samrewvelo procesebma sakmaod didi 
zegavlena moaxdina evropuli sasamarTlos precedentuli samarT-
lis ganviTarebaze. Tu sasamarTlos saqmianobis pirvel wlebSi sasa-
marTlo arsebiTad ganxilvazec ar uSvebda ekologiuri uflebebis 

42	 M. Dejeant-Pons, M. Pallemaerts, Human Rights and the Environment , 2002, 37.
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dacvasTan dakavSirebul saqmeebs, Semdgom periodSi amgvari ufle-
bebis realizacia sasamarTlos mier e.w. par ricochet _ is principis 
gamoyenebiT xorcieldeboda. sasamarTlom adamianis uflebaTa 
evropuli konvenciis muxlebis mravalmxrivi interpretaciisa da 
ganmartebis safuZvelze SeZlo, arapirdapiri gziT daecva jansaRi 
garemoTi sargeblobis ufleba. sazogadoebrivi da individualuri 
interesebis dabalansebis principis dacviT, evropulma sasamrTlom 
SeZlo, zRvari gaevlo SesaZlo da damdgar ekologiur safrTxesa da 
demokratiuli sazogadoebis aRmSeneblobas Soris.

dResdReobiT evropuli konvenciis me-8 da me-10 muxlebi evro-
puli sasamarTlos mier ekologiuri uflebebis dacvis realuri 
berketebia, romelTa ganmarteba, sasamarTlo praqtikidan gamom-
dinare, metad mravalferovania; 

b) adamianis uflebaTa evropuli sasamarTlos praqtikidan naT-
lad Cans, rom sasamarTlos midgoma ekologiuri uflebebis dar-
RvevasTan dakavSirebiT ori saxiT vlindeba: sasamarTlo aqtiuro-
biT da sasamarTlo pasiurobiT. sasamarTlo aqtiuroba vlindeba 
sasamarTlos swrafvaSi, moaxdinos konvenciiT garantirebuli 
uflebebis mravalmxrivi interpretacia, rac mas ekologiuri 
uflebebis arapirdapiri gziT dacvaSi exmareba. am mizniT sasa-
marTlo ZiriTadad konvenciis me-8 da me-10 muxlebis ganmartebebs 
eyrdnoba; rac Seexeba sasamarTlo pasiurobas, am mxriv aRsaniSna-
via sasamarTlos Taviseburi midgoma konvenciis sxva muxlebTan 
dakavSirebiT. igi gamoixateba sasamarTlos aSkara TavSekavebu-
lobiT. kerZod, sasamarTlo Tavs ikavebs, ekologiuri uflebebis 
dacvis motiviT ganmartos konvenciis zogierTi muxli (garda me-8 
da me-10 muxlebisa). Tumca isic aRsaniSnavia, rom sasamarTlo did 
yuradRebas uTmobs wevri saxelmwifoebis diskreciul uflebas 
ekologiuri safrTxis Sefasebis TvalsazrisiT;

g) miuxedavad imisa, rom dResdReobiT evropuli sasamarTlos 
precedentuli samarTali ekologiuri uflebebis dacvis met-na-
kleb saSualebas iZleva, aucilebelia, realizdes evropis sabWos 
saparlamento asambleis rekomendacia adamianis uflebaTa evro-
puli konvenciis damatebiTi oqmis SemuSavebasTan dakavSirebiT, 
romelic uSualod adamianis ekologiur uflebebs Seexeba.
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saqarTvelos kanonmdeblobis Sesabamisoba 
adamianis uflebaTa evropuli konvenciis 
me-5 muxlTan

1.	 Sesavali

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evro-
puli konvencia aris erT-erTi is umniSvnelovanesi saerTaSoriso 
aqti, romelic icavs adamianis fundamentur uflebebsa da Tavisu-
flebebs da, amave dros, gansazRvravs am uflebebisa da Tavisuf-
lebebis uzrunvelyofis efeqtian meqanizms adamianis uflebaTa 
evropuli sasamarTlos saxiT. evropul konvencias xeli moewera 
1950 wlis 4 noembers, q. romSi evropis sabWos wevri 15 saxelmwifos 
mier da ZalaSi Sevida 1953 wlis 3 seqtembers. Tavis mxriv, konven-
cia uprecedentoa ramdenime faqtoris gamo:

a) evropulma konvenciam erT-erTma pirvelma moaxdina adamianis 
uflebebsa da Tavisuflebebze zogadi idealebis transformireba 
konkretul samarTlebriv debulebebSi;

b) konvencia samarTlebriv valdebulebas akisrebs xelSemkvrel 
saxelmwifoebs, TavianTi iurisdiqciebis farglebSi uzrunvelyon 
im uflebaTa da TavisuflebaTa ganxorcieleba, romlebic gaTval-
iswinebulia konvenciiT;

g) yvelaze umniSvnelovanesi faqtori, rac evropul konven-
cias gamoarCevs sxva analogiuri saerTaSoriso samarTlebrivi 
aqtebisagan, aris adamianis uflebebisa da Tavisuflebebis dacvis 
meqanizmi, kerZod, evropuli sasamarTlo, romelic mowodebulia, 
ganixilos saxelmwifoTaSorisi da individualuri ganacxadebi 
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konvenciiTa da TandarTuli oqmebiT gansazRvrul uflebebTan da 
TavisuflebebTan mimarTebiT;

g) evropuli konvenciis 46-e muxlis Sesabamisad, saxelmwifoebi 
kisruloben samarTlebriv valdebulebas, raTa aRasrulon evro-
puli sasamarTlos saboloo gadawyvetilebebi nebismier saqmeze, 
romlis mxareebic isini arian.

saqarTvelom konvencias xeli moawera 1999 wlis 27 aprils. kon-
vencia qveynisaTvis ZalaSi Sevida mas Semdeg, rac saqarTvelos par-
lamentma moaxdina misi ratificireba 1999 wlis 20 maiss. konvenciis 
ratificirebiT saqarTvelom ikisra samarTlebrivi valdebuleba, 
Tavisi iurisdiqciis farglebSi yvelasaTvis uzrunveleyo konven-
ciiT garantirebuli uflebebi da Tavisuflebebi.

konvenciiTa da TandarTuli oqmebiT gansazRvrul uflebaTa 
da TavisuflebaTa efeqtianad dacvisaTvis saqarTvelos mier aRe-
buli valdebuleba uwinaresad moicavs qveyanaSi moqmedi kanonmde-
blobisa da praqtikis SesabamisobaSi moyvanas im moTxovnebsa da 
standartebTan, romlebic dadgenilia evropuli konvenciiTa da 
misi sazedamxedvelo organos, adamianis uflebaTa evropuli sasa-
marTlos mier dadgenili precedentuli samarTliT, romelic gvev-
lineba konvenciis debulebaTa avtoritetuli ganmartebis wyarod.

qveynis kanonmdeblobisa da praqtikis Sesabamisobas evropul 
standartebTan udidesi mniSvneloba aqvs Semdeg mizezTa gamo: 

a) pirvel rigSi evropul konvencias, rogorc saerTaSoriso 
xelSekrulebas, qveynis samarTlebriv ierarqiaSi ufro maRali 
ierarqiuli statusi aqvs, vidre mimdinare kanonmdeblobasa da 
kanonqvemdebare normatiul aqtebs da, Sesabamisad, es ukanasknelni 
winaaRmdegobaSi ar unda modiodnen zemdgom normatiul aqtebTan. 
xsenebuli principi pirdapir aris dadgenili saqarTvelos kon-
stituciis me-6 muxliT da normatiuli aqtebis Sesaxeb kanonis 
26-e muxliT. amas adasturebs saqarTvelos sisxlis samarTlis 
saproceso kanonmdeblobis me-2 muxli, romlis Tanaxmad, `Tu es 
kodeqsi da saqarTvelos sxva kanonebi ewinaaRmdegeba saqarTvelos 
konstitucias an saqarTvelos saerTaSoriso xelSekrulebebsa da 
SeTanxmebebs, Sesabamisad moqmedebs konstitucia an saerTaSoriso 
xelSekrulebebi da SeTanxmebebi“;



27

adamianis uflebaTa evropuli standartebi

b) qveynis kanonmdebloba da damkvidrebuli praqtika, romelic 
Seusabamoa evropul konvenciasTan da evropuli sasamarTlos prec-
edentuli samarTliT dadgenil standartebTan, warmoSobs adami-
anis uflebaTa evropuli sasamarTlos mier qveynis winaaRmdeg didi 
odenobiT gadawyvetilebaTa miRebis potenciur safrTxes, rac, 
Tavis mxriv, pirvel rigSi zians miayenebs saqarTvelos saxelmwifos 
avtoritets saerTaSoriso doneze da gamoiwvevs didZali Tanxebis 
gadaxdas saqarTvelos biujetidan ganmcxadebelTa sasargeblod;

g) saqarTvelo Tavisi kanonmdeblobiT gaxdeboda evropis im 
ganviTarebuli saxelmwifoebis samarTlebriv sistemaTa ojax-
is nawili, romlebic efeqtianad icaven adamianis uflebebs, 
araorazrovnad da naTlad aweseben saxelmwifos xelisuflebis 
organoebis negatiur da pozitiur valdebulebebs adamianis ufle-
baTa da ZiriTad TavisuflebaTa efeqtian dacvasa da ganxorciele-
basTan dakavSirebiT.

2.	 adamianis uflebaTa evropuli konvenciiT 
garantirebuli Tavisuflebisa da xelSeuxeblobis 
ufleba da saqarTvelos kanonmdebloba

sxva ZiriTad uflebebTan erTad, evropuli konvencia, kerZod 
misi me-5 muxli, uzrunvelyofs individis Tavisuflebisa da xel-
Seuxeblobis uflebas. me-5 muxlis Tanaxmad:
1.	 yvelas aqvs Tavisuflebisa da piradi xelSeuxeblobis ufleba. 

aravis SeiZleba aRekveTos Tavisufleba, garda Semdegi SemTxve-
vebisa da kanoniT gansazRvruli proceduris Tanaxmad, esenia:
a)	uflebamosili sasamarTlos mier msjavrdebuli piris kano-

nieri dapatimreba;
b)	piris kanonieri dakaveba an dapatimreba kanonis Sesabamisad 

gacemuli sasamarTlos brZanebis SeusruleblobisaTvis an 
kanoniT gaTvaliswinebuli nebismieri valdebulebis Sesru-
lebis uzrunvelsayofad;

c)	 piris kanonieri dakaveba an dapatimreba uflebamosili samar-
Tlebrivi organos winaSe mis warsadgenad, rodesac arsebobs 
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samarTaldarRvevis Cadenis safuZvliani eWvi, an safuZvlia-
nad aris miCneuli piris mier samarTaldarRvevis Cadenis Tu 
misi Cadenis Semdeg mimalvis aRkveTis aucilebloba;

d)	arasrulwlovanis dapatimreba kanonieri brZanebis safuZvel-
ze masze aRmzrdelobiTi zedamxedvelobisaTvis an misi kano-
nieri dapatimreba uflebamosili sasamarTlo organos winaSe 
mis warsadgenad;

e)	 pirebis kanonieri dapatimreba infeqciur daavadebaTa gavrce-
lebis Tavidan asacileblad, an suliT avadmyofebis, alkoholi-
kebis, narkomanebisa Tu mawanwalebis kanonieri dapatimreba;

f)	 piris kanonieri dakaveba an dapatimreba qveyanaSi misi unebar-
Tvod Sesvlis aRsakveTad, an im piris dakaveba Tu dapatimre-
ba, romlis winaaRmdegac xorcieldeba RonisZiebebi depor-
taciisa Tu eqstradiciis mizniT.

2.	 yvela dakavebul pirs misTvis gasageb enaze dauyovnebliv unda 
ecnobos misi dakavebis mizezebi da misTvis wayenebuli yvela 
braldeba.

3.	 am muxlis 1-li (c) punqtis debulebebis Tanaxmad, dakavebuli an 
dapatimrebuli yvela piri dauyovnebliv unda waredginos mo-
samarTles an sasamarTlo xelisuflebis ganxorcielebisaTvis 
kanoniT uflebamosil sxva moxeles da mas ufleba unda hqondes, 
misi saqme ganixilos sasamarTlom gonivrul vadaSi, an gaTavisu-
fldes saqmis ganxilvis ganmavlobaSi. gaTavisufleba SeiZleba 
uzrunvelyofil iqnes sasamarTlo procesze gamocxadebis ga-
rantiebiT.

4.	 yvelas, visac dakavebiT an dapatimrebiT aRekveTa Tavisufleba, 
ufleba aqvs, mimarTos sasamarTlos, romelic swrafad ganixi-
lavs misi dapatimrebis marTlzomierebis sakiTxs da brZanebs 
gaTavisuflebas, Tu dapatimreba ar aris kanonieri. 

5.	 yvelas, vinc aris dakavebis an dapatimrebis msxverpli am muxlis 
debulebaTa darRvevis gamo, aqvs kompensaciis miRebis ufleba.

piris Tavisufleba aris is fundamenturi mdgomareoba, romli-
Tac zogadad yvela piri unda sargeblobdes. piris Tavisuflebis 
aRkveTa pirdapir kavSirSia sxva uflebaTa ganxorcielebasTan, 
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dawyebuli piradi da ojaxuri cxovrebis pativiscemis uflebi-
dan, damTavrebuli Sekrebis, gaerTianebis, sityvis Tavisuflebisa 
da gadaadgilebis Tavisuflebis uflebiT. amasTan, Tavisufleb-
is aRkveTa nebismieri formiT mudam ayenebs pirs gansakuTrebiT 
daTrgunvil mdgomareobaSi.

me-5 muxlis moTxovnaTa efeqtianad ganxorcielebisaTvis mniS-
vnelovania evropuli sasamarTlos mier konvenciis teqstis ganmarte-
bebi. evropuli konvenciis sxva muxlebis msgavsad, evropulma sasa-
marTlom mizanmimarTulad da dinamikurad ganmarta me-5 muxlis yo-
veli debuleba, igi gascda konvenciis teqstis terminebis zedmiwevniT 
gansazRvrebas da naTelyo, Tu ras moiazrebs TiToeuli konkretuli 
debuleba. bevr aseT termins evropulma sasamarTlom mianiWa avtono-
miuri mniSvneloba. aRsaniSnavia is garemoeba, rom mizanmimarTuli gan-
marteba viTardeba imisaTvis, raTa miRweul iqnes evropuli konvenciis 
mizani. aRniSnuli midgoma Seesabameba xelSekrulebaTa ganmartebis 
wesebs da aseve asaxavs evropuli konvenciis konstituciur xasiaTs. 
amgvarad, me-5 muxliT dawesebul SezRudvaTa ganmarteba viwrod mi-
zanSeuwoneli iqneboda. konvenciis mizania, daicvas piris uflebebi, 
rac imiT gamoixateba, rom uflebebs unda hqondes realuri, arsebiTi 
Sinaarsi da ar unda aniWebdes pirs dacvis mxolod formalur garan-
tias. Sedegad, Tavisuflebis uflebis SezRudva unda ganixilebodes 
rogorc gamonaklisi da nebadarTuli mxolod im SemTxvevaSi, rodesac 
amisaTvis arsebobs damajerebeli argumentacia. SezRudvaTa gamoy-
eneba ar SeiZleba dawyebul iqnes im mosazrebiT, rom, ris ganxorciele-
basac sajaro xelisufleba apirebs, saWiro da Sesaferisia. dinamikuri 
interpretacia gulisxmobs mzadyofnas, gadasinjul iqnes debulebaTa 
ukve gakeTebuli ganmartebani garemoebaTa cvalebadobis Sesabamisad. 
ar SeiZleba, saTanadod ar iqnes Sefasebuli evropuli sasamarTlos 
mier samarTlebriv teqstebze gakeTebul ganmartebaTa mniSvneloba. 
imisaTvis, rom miRweul iqnes me-5 muxliT (iseve rogorc mTlianad kon-
venciiT) nakisr valdebulebaTa zedmiwevniT Sesruleba, aucilebelia, 
qveyanaSi moqmedi kanonmdebloba da praqtika mudmivad SesabamisobaSi 
iyos evropuli sasamarTlos precedentul samarTalTan, romelic 
mudmivad viTardeba da evoluciis principebis Sesabamisad mudmiv 
transformirebas ganicdis. 
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evropuli konvenciis me-5 muxlis pirveli nawili exeba im prezum-
fcias, romlis Tanaxmad, yvela unda sargeblobdes TavisuflebiT 
da, amitom, pirs Tavisufleba SeiZleba aRekveTos mxolod gamonak-
lis SemTxvevebSi. me-5 muxli iwyeba uflebis upirobo moTxovniT: 
`yvelas aqvs Tavisuflebisa da pirovnuli usafrTxoebis ufleba~, 
romelsac mosdevs debuleba _ „aravis SeiZleba aRekveTos Tavisu-
fleba, garda Semdegi SemTxvevebisa da kanoniT gansazRvruli pro-
ceduris Tanaxmad~.

amasTan erTad, prezumfcia Tavisuflebis sasargeblod xazgas-
mulia imperatiuli xasiaTis moTxovniT me-5 muxlSi, raTa uzrun-
velyofil iqnes, rom Tavisuflebis aRkveTa iyos absoluturi au-
cilebloba da eqvemdebarebodes myisier aRdgenas, rodesac igi 
araa gamarTlebuli. yovelive es naTlad gamomdinareobs im de-
bulebidan, romlis Tanaxmadac, kanonis darRvevaSi eWvmitanils 
`ufleba aqvs sasamarTlo procesis gonivrul vadaSi Catarebaze~, 
es ukanaskneli ki naTladaa warmoCenili miTiTebaSi _ yvela Tavis-
uflebaaRkveTil pirs `ufleba aqvs sasamarTlo procesze, romli-
Tac sasamarTlos mier swrafad gadawydeba dapatimrebis kanonier-
eba da gaicema brZaneba gaTavisuflebaze, Tu dapatimreba ar aris 
kanonieri~. zemoaRniSnulidan naTlad Cans, rom mtkicebis tvirTi 
ekisrebaT maT, vinc ganaxorcieles piris Tavisuflebis aRkveTa, 
raTa daamtkicon ara mxolod is, rom gamoyenebuli iZuleba moxda 
me-5 muxlSi mocemuli erT-erTi debulebis safuZvelze, aramed 
isic, rom iZuleba Seesabameboda im calkeul garemoebebs, romleb-
Sic igi iqna gamoyenebuli.

3.	 saqarTveloSi arsebuli kanonmdebloba da praqtika 
Tavisuflebisa da xelSeuxeblobis uflebasTan 
dakavSirebiT

sisxlis samarTlis saproceso kodeqsis 151-e muxlis 1-li nawi-
lis Tanaxmad:

`aRkveTis RonisZieba gamoiyeneba im mizniT, rom braldebulma 
Tavi ar aaridos winaswar gamoZiebasa da sasamarTlos, aRikveTos 
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misi Semdgomi danaSaulebrivi saqmianoba, xeli ar SeuSalos sisx-
lis samarTlis saqmeze WeSmaritebis dadgenas, uzrunvelyofil 
iqnes ganaCenis aRsruleba. braldebuls ar SeiZleba Seefardos 
winaswari patimroba an aRkveTis sxva RonisZieba, Tu ufro nakle-
bad SemzRudavi aRkveTis RonisZieba uzrunvelyofs am nawiliT 
gaTvaliswinebul miznebs...~

mravali progresuli nabijis, sakanonmdeblo iniciativisa da 
saerTaSoriso standartebTan qveyanaSi moqmedi praqtikis Sesabami-
sobaSi moyvanis mcdelobis miuxedavad, Tavisuflebisa da xelSeux-
eblobis uflebasTan dakavSirebiT saqarTveloSi kvlavac arse-
bobs garkveuli problemebi rogorc sakanonmdeblo, ise praqtikis 
sferoSi. xsenebuls mowmobs saqarTveloSi moqmedi arasamTavrobo 
organizaciebis, iseve rogorc saerTaSoriso organizaciebis, mier 
gamoqveynebuli SeniSvnebi, rekomendaciebi da monitoringis Se-
degebi. sul axlaxan gamoqveynebul angariSSi gaeros specialuri 
momxsenebeli, manfred novaki aRniSnavs:

[... sasamarTloebi da prokurorebi TiTqmis yovelTvis eqsklu-
ziurad mimarTaven braldebuli pirebis winaswar patimrobas, miu-
xedavad savaraudod Cadenili danaSaulis simZimisa...

...specialuri warmomadgeneli Tvlis, rom xsenebuli praqtika 
da TiTqmis ualternativo Tavisuflebis aRkveTa fexqveS Telavs 
udanaSaulobis prezumfcias, iseve rogorc saerTaSoriso samar-
Tlis Tanaxmad ganmtkicebul midgomasa da wess, romlis mixedviT, 
Tavisuflebis aRkveTa unda moxdes mxolod da mxolod gamonaklis 
SemTxvevaSi, gansakuTrebuli garemoebebis arsebobisas.�

samwuxarod, amJamad saqarTveloSi prezumfcia Tavisuflebis 
sasargeblod ar moqmedebs. arsebul statistikur monacemebze 
dayrdnobiT, myarad SeiZleba imis gacxadeba, rom bolo 2 wlis gan-
mavlobaSi samarTaldamcavi organoebi TiTqmis ualternativod, 
Tu ar CavTvliT Zalian mcire gamonaklisebs, mimarTaven erovnul 
sasamarTloebs SuamdgomlobiT braldebulTa mimarT winaswari 
patimrobis Sefardebis moTxovniT. samarTaldamcavi organoebis 
mier aRZruli sisxlis samarTlis saqmeebis 70 procentze metSi 
xelisuflebis sxvadasxva organo (prokuratura, Sinagan saqmeTa 

�	 2005 wlis 15 martis moxseneba.
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saministro, safinanso policia da sxv.) moiTxovs pirisaTvis winas-
wari patimrobis Sefardebas. mxolod dedaqalaqSi arsebuli sta-
tistikuri monacemebi naTlad adasturebs am metad SemaSfoTebel 
tendencias. magaliTad: 2004 wlis ganmavlobaSi saqarTvelos uze-
naesi sasamarTlos sisxlis samarTlis saqmeTa kolegiam ganixila 22 
Suamdgomloba patimrobis SefardebasTan dakavSirebiT da aqedan 
daakmayofila 21, advokatebis mier sapatimro RonisZiebis gauqme-
ba-SecvlasTan dakavSirebiT Tbilisis saolqo sasamarTloSi Sesu-
li 832 saCivridan dakmayofilda 771, didube-CuRureTis raionul-
ma sasamarTlom ganixila 361 Suamdgomloba da daakmayofila 289, 
gldani-naZaladevis sasamarTlom ganixila 515 Suamdgomloba da 
daakmayofila 481, vake-saburTalos sasamarTlom ganixila 401 Sua-
mdgomloba da daakmayofila 384, krwanisi-mTawmindis sasamarTlom 
ganixila 500 Suamdgomloba da daakmayofila 451, isani-samgoris 
sasamarTlom ganixila 471 Suamdgomloba da daakmayofila 337.

kidev ufro mZime da SemaSfoTebelia regionebSi arsebuli sit-
uacia, sadac patimrobis Sefardebidan gamonaklisebi TiTqmis ar 
arsebobs. 

4.	 adamianis uflebaTa evropuli sasamarTlos praqtika

rodesac arsebobs garkveuli dava Tavisuflebis aRkveTis sak-
iTxTan dakavSirebiT, metad mniSvnelovania, mosamarTlem sakiTxis 
ganxilva daiwyos im mrwamsiT, rom dakavebuli piri gaTavisufle-
bul unda iqnes. sakiTxisadmi aseTi midgomis Tanaxmad, mosamarTlem 
ara marto unda moiTxovos Tavisuflebis aRkveTis aucileblobi-
saTvis safuZvlebis winaswar warmodgena, aramed gulisyuriT unda 
ganixilos, Tu ramdenad Seesabamebian isini Tavisuflebis aRkveTis 
aucileblobas. sakiTxisadmi naklebi gulisyuriT midgoma gamoi-
wvevda kanonis uzenaesobis ugulebelyofasa da TviTnebobis gaba-
tonebas.

am TvalsazrisiT raime tendenciis ganviTarebis dauSveblobas 
adasturebs evropuli sasamarTlos mier miRebuli gadawyvetile-
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ba saqmeSi _ Mansur v. Turkey,� romelSic sasamarTlom daadgina, 
rom piris xangrZliv patimrobaSi yofna ar SeiZleboda yofili-
yo gamarTlebuli, radganac erovnulma sasamarTlom araerTxel 
gasca sanqcia piris patimrobis vadis gagrZelebis Taobaze. yo-
veli aseTi gadawyvetileba axsna erTi da imave identuri da namd-
vilad stereotipuli sityvebiT Semdgomi ganmartebebis gareSe. 
sakiTxisadmi amgvari midgomis dros erovnulma (TurqeTis) mosa-
marTlem ubralod meqanikurad moawera xeli samarTaldamcavTa 
gadawyvetilebas da ver SeZlo, mieRo damoukidebeli kritikuli 
gadawyvetileba. mosamarTlis msgavsi qmedeba ki verasodes iqneba 
SesabamisobaSi im moTxovnasTan, romlis Tanaxmadac, Tavisuflebis 
aRkveTa gamarTlebuli unda iyos.

Tumca danaSaulis CadenaSi piris mimarT sisxlissamarTlebrivi 
devnis aRZvris saWiroeba, iseve rogorc danaSaulis Cadenis Tavi-
dan acileba, qmnis sakmaris safuZvels, raTa danaSaulis CadenaSi 
eWvmitanil pirs aRekveTos Tavisufleba da aRniSnuli ar iyo sak-
marisi safuZveli patimrobis vadis gasagrZeleblad. patimrobis 
vadis gagrZeleba unda eqvemdebarebodes sasamarTlos mier myis-
ier gadamowmebas, romelmac unda ganixilos ara marto dakavebis 
kanoniereba, aramed misi gagrZelebis mizanSewoniloba. evropulma 
sasamarTlom daadgina, rom gonivruli eWvi SeiZleba gaqarwyldes 
Tavisuflebis aRkveTis momentidan Zalian mcire xanSi, vinaidan, 
SesaZlebelia, naTeli gaxdes, rom danaSauli, romlis gamoc pirs 
aRukveTes Tavisufleba, ar momxdara, an es ukanaskneli SeZlebs 
danaSaulSi mis monawileobaze eWvis gaqarwylebas. evropulma 
sasamarTlom araerTxel daadgina, rom eWvis arseboba Zalian mniS-
vnelovani faqtoria, magram ar aris sakmarisi garkveuli drois 
monakveTis gasvlis Semdgom patimrobis vadis gagrZelebisaTvis.� 
xsenebuli gamomdinareobs iqidan, rom me-5 mexlis me-3 punqtSi naT-
lad aris mocemuli ufleba gaTavisuflebaze sasamarTlo ganxil-
vis periodSi, risi gverdis avlac SesaZlebeli xdeba mxolod maSin, 

�	 1995 wlis 8 ivnisi.
�	 Stögmuller v. Austria, 1969 wlis 10 noemberi; Clooth v. Belgium, 1991 wlis 12 dekemberi; Con-

trada v. Italy, 1998 wlis 24 agvisto; Jėčius v. Lithuania (romelSic ganmxilvelma erovnulma 
sasamarTlom daadgina, rom eWvi ar iyo dasabuTebuli) da Barfuss v. the Czech Republic, 
2000 wlis 1 agvisto.
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rodesac damatebiT warmodgenilia erTi an ramdenime Sesabamisi 
safuZveli Tavisuflebis aRkveTis vadis gagrZelebisaTvis, miux-
edavad Tavisuflebis prezumfciisa. 

mizezebi patimrobis vadis gagrZelebisaTvis mxolod maSin 
CaiTvleba dasaSvebad, rodesac isini namdvilad Seesabamebian konk-
retul pirTan dakavSirebul garemoebebs. amitomac ar SeiZleba ar-
sebobdes norma, romelic danaSaulebrivi warsulis, nasamarTleo-
bis mqone pirebs, an Tundac maT, visac bralad edebaT calkeuli 
danaSaulis Cadena, CamoarTmevda uflebas, maTi gaTavisuflebis 
sakiTxi ganxiluli yofiliyo sasamarTlos msvlelobis procesSi. 

Tumca SeiZleba Tavisuflebis aRkveTis vadis gagrZelebis safuZv-
lebi Tavdapirvelad gamarTlebuli iyos, magram garkveuli drois 
gasvlis Semdeg igi, SesaZlebelia, aRar aRmoCndes iseTive aucilebe-
li da, Sesabamisad, ganmcxadeblis gaTavisuflebac ganxilul unda iq-
nesAkeTilgonivrulobis farglebSi. amasTan, iq, sadac aseTi safuZve-
li ar arsebobs, iqneba es Tavdapirvel etapze Tu mogvianebiT, magram 
kvlav rCeba gonivruli eWvi danaSaulis CadenasTan dakavSirebiT, 
Sesabamisi piri gaTavisuflebul unda iqnes giraoTi. ar aris gamor-
icxuli, rom gaTavisuflebuli piris sasamarTlos winaSe wardgenis 
mizniT saWiro gaxdes damatebiTi garantiebis mopoveba. Tumca, Tu kv-
lavac SesaZlebelia konkretuli piris mimarT damtkicdes Tavisuf-
lebis aRkveTis vadis gagrZelebis gamamarTlebeli safuZvlebi, maSi-
nac arsebobs imis aucilebloba, rom aRniSnuli piri gonivrul vadaSi 
wardges sasamarTlos winaSe, romelic aucileblad daadgens zRvars 
Tavisuflebis aRkveTis mTliani periodisaTvis.

5.	 saqarTveloSi arsebuli kanonmdebloba da praqtika

saqarTvelos sisxlis samarTlis saproceso kodeqsis 151-e mux-
lis mixedviT:

`... 2. aRkveTis RonisZiebis gamoyenebis safuZveli SeiZleba iyos 
dasabuTebuli varaudi, rom piri miimaleba an ar gamocxaddeba sas-
amarTloze, gaanadgurebs mtkicebulebebs, daemuqreba procesis 
monawileebs an Caidens axal danaSauls.
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3. aRkveTis RonisZiebis Sefardebis Sesaxeb Suamdgomlobis 
wardgenisas prokurori valdebulia, daasabuTos mis mier moTx-
ovnili aRkveTis RonisZiebis saxis mizanSewoniloba da ufro msub-
uqi aRkveTis RonisZiebis saxis gamoyenebis SeuZlebloba, xolo wi-
naswari patimrobis vadis gagrZelebis Suamdgomlobis wardgenisas 
_ moTxovnili vadis aucilebloba.

4. sasamarTlo uflebamosilia aRkveTis RonisZiebis saxiT pirs 
Seufardos patimroba mxolod im SemTxvevaSi, rodesac am muxlis 
pirveli nawiliT gaTvaliswinebuli miznebiT miRweva SeuZlebelia 
sxva ufro msubuqi aRkveTis RonisZiebis gamoyenebiT.~� 

amave kodeqsis 159-e muxlis mixedviT:
`1. aravis dapatimreba ar SeiZleba mosamarTlis brZanebis an sxva 

sasamarTlo gadawyvetilebis gareSe.
2. sasamarTlo, prokurori da gamomZiebeli valdebulni arian 

dauyovnebliv gaaTavisuflon ukanonod dapatimrebuli nebismieri 
piri.

3. dapatimreba gamoiyeneba mxolod im piris mimarT, romelsac 
bralad edeba iseTi danaSaulis Cadena, risTvisac kanoniT gaTval-
iswinebulia Tavisuflebis aRkveTa 2 wliT an meti vadiT, garda 
im SemTxvevebisa, rodesac braldebulma daarRvia sxva, naklebad 
mkacri aRkveTis RonisZieba. aRkveTis RonisZiebad dapatimreba, 
rogorc wesi, ar gamoiyeneba mZime avadmyofis, arasrulwlovnis, 
xandazmulis (qalebi_60 wlidan, mamakacebi_65 wlidan), 12 kvi-
raze meti xnis orsuli da CvilbavSviani (erT wlamde asakis) qalis 
mimarT, agreTve ar SeiZleba iqnes gamoyenebuli im piris mimarT, 
romelmac danaSauli Caidina gaufrTxileblobiT _ garda gan-
sakuTrebuli SemTxvevebisa, rodesac sisxlis samarTlis kanoni 
iTvaliswinebs Tavisuflebis aRkveTas 3 wliT an meti vadiT.~�

Zalze SemaSfoTebelia saqarTveloSi am mxriv arsebuli mdgo-
mareoba. moqmedi praqtika miuTiTebs saerTaSoriso da erovnuli 
samarTlis normebis ugulebelyofaze. kritikas ver uZlebs saga-
moZiebo organoebisa da erovnuli sasamarTloebis mier miRebuli 

�	 saqarTvelos 2000 wlis 5 maisis kanoni, #287, ssm, I, 2000 weli, #18, 48-e muxli; saqarTvelos 
2005 wlis 25 martis kanoni, # 1204, ssm, I, 2005 weli, #14, 94-e muxli. 

�	 saqarTvelos 1999 wlis 13 maisis kanoni, #1958, ssm, I, 1999 weli, # 16(23), 65-e muxli; saqarT-
velos 2003 wlis 20 ivnisis kanoni, #2454, ssm, I, 2003 weli, #21, 148-e muxli.
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stereotipuli gadawyvetilebebi. es ukanasknelni TiTqmis yov-
elTvis, Tu ar CavTvliT iSviaT gamonaklisebs, akmayofilebs samar-
Taldamcveli organoebis moTxovnebs da braldebulebs ufardebs 
winaswar patimrobas.

patimrobis Sefardebis dros Zalian naklebi yuradReba eqceva 
braldebulis pirovnebas, misi janmrTelobis mdgomareobas, asaks, 
kavSirebs ojaxTan da sazRvargareT. samwuxarod, aris SemTxveve-
bi, rodesac 75 wels gadacilebul pirebsa da mZime avadmyofebsac 
ufardeben winaswar patimrobas.

konvenciasTan yvelaze didi Seusabamoba aris is, rom umetes 
SemTxvevaSi sagamoZiebo organoebi aranairi sxva alternatiuli 
RonisZiebis gamoyenebisaTvis ar mimarTaven sasamarTloebs, garda 
patimrobis Sefardebisa. gamoZiebis mier mosamarTleebis winaSe 
warmodgenili Suamdgomlobebi TiTqmis identuria, stereotipu-
lia da arafriT gansxvavdebian erTmaneTisagan, Suamdgomlobis 
warmodgenis TariRisa da braldebulis saxelisa da gvaris gar-
da. umetes wilad sagamoZiebo organoebi patimrobis Sefardebis 
safuZvlad, yovelgvari jerovani da saTanado argumentaciis war-
modgenis gareSe, miiCneven: danaSaulis simZimes, braldebulis mi-
malvis safrTxesa da marTlmsajulebis ganxorcielebaSi Carevis 
safrTxes.

kidev ufro arasaxarbieloa da, ufro metic, sagangaSoa situa-
cia mosamarTleebis mier gamotanil gadawyvetilebebTan dakav-
SirebiT, radgan es ukanasknelni akmayofileben sagamoZiebo orga-
noebis mier warmodgenil Suamdgomlobebs upirobod da, iSviaTi 
gamonaklisebis garda, eTanxmebian gamoZiebis mier warmodgenil Za-
lian mwir argumentacias. mosamarTleebi umetes wilad ar ixilaven 
TiToeuli saqmis konkretul garemoebebs, maT gadawyvetilebebSi 
ar aris warmodgenili safuZvlebi da jerovani argumentacia imas-
Tan dakavSirebiT, Tu ratom aris aucilebeli pirisaTvis winaswari 
patimrobis Sefardeba, ratom ar SeiZleba, sxva ufro naklebad mZi-
me RonisZiebam uzrunvelyos Sesabamisi braldebuli/gansasjeli 
piris gamocxadeba sasamarTlo samarTalwarmoebis etapze, iseve 
rogorc prokurorebis SemTxvevaSi, mosamarTleTa gadawyvetile-
bebic Zalian hgavs erTmaneTs: igive motivebi, igive miznebi da ara-
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nairi an Zalian mwiri argumentacia konkretuli saqmis konkretuli 
garmoebebidan gamomdinare.

mosamarTleebi, vinaidan eTanxmebian gamoZiebis argumentacias 
piris mimalvis an marTlmsajulebis safrTxeSi CayenebasTan dakav-
SirebiT, ar asabuTeben konkretul saqmeSi, Tu ra garemoebebi 
iZleva gonivruli varaudis safuZvels. mxolod deklaraciuli 
xasiaTis gancxadebebi ki, jerovani argumentaciis gareSe, pirda-
pir winaaRmdegobaSi modis evropuli sasamarTlos mier damkvid-
rebul precedentul samarTalTan. aRniSnuli praqtika ukargavs 
Tavisuflebis TiToeul aRkveTaze sasamarTlo zedamxedvelobis 
garantias Tavis efeqtianobas. swored sasamarTlo xelisuflebis 
warmomadgenlis mier patimrobis Sefardebis sakiTxis aseTi for-
maluri ganxilva da gadasinjva gamoacxada strasburgis sasamarT-
lom Seusabamod evropuli konvenciis me-5 muxliT uzrunvelyo-
fil garantiebTan. 

6.	 adamianis uflebaTa evropuli sasamarTlos praqtika

girao
evropuli konvenciis me-5 mexlis me-3 punqti uzrunvelyofs gi-

raos safuZvelze gaTavisuflebis uflebas da upiratesobas ani-
Webs mis gamoyenebas sasamarTlo procesis ganmavlobaSi. amasTan, 
sasamarTlo ganxilvis gadadebis SemTxvevaSi aRniSnuli moTxovna 
ufro safuZvliani gaxdeba. giraos safuZvliT gaTavisuflebaze 
uaris Tqma SesaZlebelia mxolod oTxi SemTxvevis arsebobisas, ese-
nia: mimalvis safrTxe; marTlmsajulebis ganxorcielebaSi Carevis 
safrTxe; danaSaulis aRkveTisa da sazogadoebrivi wesrigis dacvis 
aucilebloba _ zemoT moyvanili pirobebis gaTvaliswinebiT.

gamomdinare iqidan, rom giraos mTavari mizania, uzrunvelyos 
braldebulis sasamarTlo ganxilvaze gamocxadeba, misi odenoba 
aseve unda Seesabamebodes am mizans. saqmeze _ Neumeister v. Austria,� 
romelSic erovnulma sasamarTlom gamoiangariSa giraos odenoba 
mxolod ganmcxadeblisaTvis miyenebuli zaralis safuZvelze, 

�	 1968 wlis 27 ivnisi.
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evropulma sasamarTlom daadgina me-5 mexlis me-3 punqtis dar-
Rveva da gadawyvita, rom giraos mTavari mizania Sesabamisi piris 
sasamarTlo ganxilvaze gamocxadeba da ara dazaralebulisaTvis 
zaralis anazRaureba, rac braldebulis qmedebam gamoiwvia. ga-
Tavisuflebis garantia ar SeiZleba akisrebdes braldebuls imaze 
met tvirTs, rac aucilebelia usafrTxoebis gonivruli xarisxisa-
Tvis. uzrunvelyofis RonisZiebis xasiaTi da odenoba, romlis dan-
iSnulebaa braldebulis daswreba sasamarTlo ganxilvaze, unda 
ukavSirdebodes da gamomdinareobdes im safuZvlidan, romlis Tan-
axmadac xorcieldeba piris winaswari patimroba. rodesac uzrun-
velyofis saxiT finansur garantiaTa warmodgenaa saWiro,� giraos 
odenoba gamoangariSebul unda iqnes braldebulis pirovnuli 
Tvisebebis, Tavisi finansuri mdgomareobisa Tu im pirebTan urTi-
erTobis gaTvaliswinebiT, romlebic kisruloben Sesabamisi piri-
saTvis uzrunvelyofis RonisZiebis ganxorcielebas. bralde-
bulma xelmisawvdomi unda gaxados informacia Tavisi finansuri 
mdgomareobis Sesaxeb, romlis Semdgomac qveynis Sida kompeten-
turi organoebi valdebulni arian, yuradRebiT Seiswavlon es in-
formacia giraos Sesabamisi odenobis gansazRvris mizniT. giraos 
saxiT imaze meti odenobis Tanxis gansazRvra, vidre es aucilebe-
lia uzrunvelyofis miznis misaRwevad – rac gulisxmobs `mimalvis 
survilis gaqarwylebis mizniT daSinebis sakmaris saSualebas~, _ 
aucileblad gamoiwvevs piris giraoTi sargeblobis uflebis dar-
Rvevas.� garantiis saxiT pasportis CamorTmeva SesaZlebelia im-
ave principis safuZvelze, rac moqmedebs finansur garantiebTan 
dakavSirebiT da mimarTuli unda iqnes braldebulis sasamarTlo 
ganxilvaze gamocxadebis uzrunvelyofisaken.� 

sasamarTlo praqtikaSi vxvdebiT iseT saqmeebs, romlebSic arse-
bobs Sesabamisi piris mimalvis didi safrTxe. amgvar SemTxvevebSi 
garantiis saxiT giraos nebismieri odenobac ki SeiZleba aradamak-
mayofilebeli aRmoCndes. ase magaliTad, saqmeSi Punzelt v. the Czech 
Republic _ erovnulma sasamarTloebma ar daakmayofiles ganmcx-

�	 Wemhoff v. the Federal Republic of Germany.
�	 Neumeister v. Austria. 
�	 Stögmuller v. Austria.
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adeblis giraoTi gaTavisuflebis Txovna (igi mzad iyo, gadaexada 
15,000,000,00 Cexuri krona). SemdgomSi erovnulma sasamarTlom mza-
dyofna gamoTqva, gaeTavisuflebina ganmcxadebeli misi janmrTe-
lobis mdgomareobis gauaresebis gamo, Tuki es ukanaskneli giraos 
saxiT gadaixdida 30,000,000,00 Cexur kronas. evropulma sasamarT-
lom, ganmcxadeblis mier dadebul SeTanxmebaTa moculobis gaTval-
iswinebiT (am ukanasknelma daamzada ori yalbi Ceki, romelic iyo 
28,400,000,00 Cexuri kronis ekvivalenti; dakavebamde igi apirebda ori 
univermaRis SeZenas, romelTa Rirebuleba Seadgenda 338,856,000,00 
da 236,000,000,00 Cexur kronas. amasTan, igi apirebda am univermaReb-
is valis dafarvas, rac Seadgenda 150,000,000,00 Cexur kronas), daad-
gina, rom giraoTi gaTavisuflebaze uaris Tqma da uzrunvelyofis 
ufro didi odenobiT gansazRvra, vidre amas sTavazobda ganmcxade-
beli, ar iwvevda me-5 mexlis me-3 punqtis darRvevas.10

7. 	saqarTveloSi arsebuli kanonmdebloba da praqtika

saqarTvelos sisxlis samarTlos saproceso kodeqsis 168-e mux-
lis mixedviT:

`1. girao aris is fuladi Tanxa an sxva faseuloba, romelic 
sisxlis samarTlis saqmis ganmxilveli sasamarTlos an winaswari 
gamoZiebis organos depozitze Seaqvs braldebuls, gansasjels an 
maTi saxeliT sxva pirs sasamarTlosaTvis micemuli werilobiTi 
valdebulebiT braldebulia, gansasjelis saTanado qcevisa da 
gamomZiebelTan, prokurorTan an sasamarTloSi drouli gamocx-
adebis uzrunvelyofis Taobaze. giraos miRebis Sesaxeb dgeba oqmi, 
romlis erTi asli gadaecema giraos Semtans.

2. prokurori sasamarTloSi Suamdgomlobis wardgenis dros 
gansazRvravs giraos Tanxis odenobas da misi Setanis vadas. giraos 
Tanxis odenoba ganisazRvreba Cadenili danaSaulis simZimisa da 
braldebulis qonebrivi SesaZleblobis gaTvaliswinebiT. giraos 
Tanxa ar SeiZleba iyos 2000 larze naklebi.

10	 2000 wlis 25 aprili; evropulma sasamarTlom aseve aRniSna, rom ganmcxadebeli xelmeored 
mainc iqneboda dapatimrebuli eqstradiciis procesTan dakavSirebiT.
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3. girao, rogorc wesi, ar gamoiyeneba im piris mimarT, romelsac 
brali edeba mZime an gansakuTrebiT mZime danaSaulis CadenaSi. ...

4. braldebulis mimarT aRkveTis RonisZiebis saxiT giraos 
gamoyenebis Sesaxeb SuamdgomlobiT prokurori an gamomZiebeli 
prokuroris TanxmobiT mimarTavs Sesabamis sasamarTlos am kodeq-
sis 140-e muxliT dadgenili wesiT.~

evropuli konvenciis me-5 muxlis me-3 punqtTan dakavSirebuli 
precedentuli samarTlis analizidan gamomdinare, SesaZlebelia 
daskvnis gakeTeba, rom girao aris yvelaze efeqtiani da misaRebi 
saSualeba braldebulis sasamarTlos winaSe gamocxadebis uzrun-
velsayofad. strasburgis organoebi yovelTvis acxadeben, rom 
prioriteti unda mieniWos braldebulis marTlmsajulebis winaSe 
gamocxadebis uzrunvelyofis iseT RonisZiebas, romelic dakav-
Sirebuli ar aris patimrobis gamoyenebasTan. aseT RonisZiebaTa-
gan ki yvelaze efeqtianad iTvleba girao: 

a) giraos gamoyenebisas xelisuflebis organoebs xelT aqvT 
myari garantiebi braldebulis marTlmsajulebis winaSe gamocx-
adebasTan dakavSirebiT;

b) giraos gamoyenebisas saxelmwifos ar uwevs braldebulis sapa-
timro adgilebSi SenaxvasTan dakavSirebuli damatebiTi xarjebis 
gaReba, Tavidan icilebs sapatimro adgilebis gadatvirTvas. 

sapirispiro situacia, anu giraos nivelireba da patimrobis, 
rogorc uzrunvelyofis RonisZiebis, eqskluziurad gamoyeneba, 
mZime tvirTad awveba saxelmwifos biujets, iwvevs cixeebisa da 
sapyrobileebis gadatvirTvas, rac kidev erT safuZvels da ar-
guments aZlevs potenciur ganmcxadeblebs, mimarTon adamianis 
uflebaTa evropul sasamarTlos dakaveba-patimrobis pirobebis 
konvenciis me-3 muxlis (wamebis akrZalva) moTxovnebTan Seusabamo-
bis motiviT.

samwuxarod, Zalze arasaxarbielo situaciaa am mxriv 
saqarTveloSi rogorc sakanonmdeblo doneze, ise praqtikasTan 
mimarTebiT. saqarTveloSi TiTqmis ar gamoiyeneba braldebulis 
marTlmsajulebis winaSe gamocxadebis es erT-erTi yvelaze efeq-
tiani saSualeba, rac erTmniSvnelovnad ewinaaRmdegeba me-5 mux-
lis me-3 punqtis moTxovnebs. marTlmsajulebis organoebi arc ki 
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ganixilaven giraos gamoyenebis mizanSewonilobis sakiTxs bralde-
bulTan an gansasjelTan mimarTebiT. 

konvenciasTan Seusabamo es praqtika ZiriTadad gamyarebulia 
da eyrdnoba saqarTvelos sisxlis samarTlis saproceso kanonmde-
blobis 168-e muxlis me-3 punqts, romlis Tanaxmad: 

`girao, rogorc wesi, ar gamoiyeneba im piris mimarT, romelsac 
brali edeba mZime an gansakuTrebiT mZime danaSaulis CadenaSi...~

swored identuri da analogiuri xasiaTis debuleba cno konven-
ciis moTxovnebTan Seusabamod adamianis uflebaTa evropulma sas-
amarTlom saqmeSi _ Caballero v. the United Kingdom. aRniSnul saqmeSi 
ganmcxadebeli dakavebul iqna gaupatiurebis mcdelobis braldeb-
iT. mTavrobam aRiara me-5 mexlis me-3 punqtis darRveva, rodesac 
erovnulma sasamarTlom ganmcxadebels uari ganucxada giraoTi 
gaTavisuflebaze. erovnuli sasamarTlo daeyrdno kanons, romlis 
Tanaxmad, arc erTi piri, gamonaklisis gareSe, visac brali hqonda 
wayenebuli an msjavrdebuli iyo ganzrax Tu gaufrTxileblobiT 
mkvlelobis CadenaSi an gaupatiurebaSi, ar SeiZleboda gaTavisu-
flebuliyo giraoTi.11 amgvari kanoni miuRebeli iyo, ramdenadac 
igi sasamarTloebs ar aZlevda saSualebas, ganexilaT Tavisufle-
baaRkveTili piris saqmesTan dakavSirebuli calkeuli garemoe-
bebi. damatebiT unda aRiniSnos, rom yofila SemTxvevebi, rodesac 
sasamarTlom gaumarTleblad cno Tavisuflebis aRkveTis vadis 
gagrZeleba mkvlelobis saqmeebSic ki.12 

zemoxsenebuli precedenti naTlad warmoaCens saqarTvelos 
kanonmdeblobis Seusabamobas evropuli sasamarTlos preceden-
tul samarTalTan.

evropuli konvenciis moTxovnebTan kidev erT Seusabamobad Sei-
Zleba CaiTvalos 168-e muxlis me-2 punqti, romlis Tanaxmadac gira-
os Tanxis odenobas gansazRvravs prokurori. me-5 muxlis Tanmdevi 
umniSvnelovanesi principia TviTnebobisa da SeuzRudavi ufle-
bamosilebis akrZalva xelisuflebis organoebis warmomadgen-
lebTan dakavSirebiT. saqarTvelos saproceso kanonmdeblobis 
Tanaxmad, erTaderTi kompetenturi piri, romelic gansazRvravs 

11	 2000 wlis 8 Tebervali.
12	 I.A. v. France, 1998 wlis 23 seqtemberi da Letellier v. France, 1991 wlis 26 ivnisi.
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giraos odenobas, aris prokurori, anu xelisuflebis organos 
warmomadgeneli, romelic awarmoebs sisxlissamarTlebriv devnas, 
zedamxedvelobs mas, mxars uWers saxelmwifo braldebas sasamarT-
loSi. yovelive zemoxsenebulidan gamomdinare, prokurors ar 
unda hqondes ufleba, gansazRvros giraos Tanxa, aRniSnuli unda 
evalebodes mxolod kompetentur sasamarTlos.

8. 	konvenciasTan Seusabamo praqtika, romelic 
gamowveulia sakanonmdeblo xarveziT

Tavisuflebis aRkveTa Seusabamod iqneba miCneuli konvenciis 
me-5 muxlis moTxovnebTan, rodesac igi gamoiyeneba rogorc kon-
venciiT dacul sxva uflebebsa Tu TavisuflebebSi Carevis xerxi13, 
an efuZneba im Sida normatiul aqts, romelic iZleva TviTnebobis 
saSualebas, an romlis xasiaTic Seusabamoa konvenciis me-5 muxlis 
moTxovnebTan. saqmeze _ Kurt v. Turkey _ evropulma sasamarTlom 
daadgina, rom:

`...nebismieri Tavisuflebis aRkveTa unda ganxorcieldes 
erovnuli kanonmdeblobis materialuri da procesualuri norme-
bis sruli dacviT, magram erovnuli normebi, amavdroulad, unda 
Seesabamebodes me-5 muxlis ZiriTad mizans, saxeldobr, unda 
icavdes pirs TviTnebobisagan~.14

sasamarTlom me-5 muxlis darRveva cno saqmeebSi, romlebSic 
qveynis Sida uflebamosili organoebi pirisaTvis Tavisuflebis 
aRkveTis dros eyrdnobodnen didi xnis praqtikas, romlis kanon-
iereba (konvenciis TvalsazrisiT) arc ki Semowmebula. ase magali-
Tad, saqmeSi _ Baranowski v. Poland15 _ ganmcxadebeli kanonis sruli 
dacviT iqna dakavebuli qurdobis braldebiT. Tumca misi patim-
robis kanonierebis gadasinjva Sewyda mas Semdeg, rac prokurorma 
sabraldebo daskvna warmarTa sasamarTloSi. poloneTSi arsebuli 
praqtikis Tanaxmad, mas Semdeg, rac dapatimrebuli piri gadaecemoda 

13	 magaliTad, dauSvebelia piris gamoxatvis TavisuflebaSi Careva misTvis Tavisuflebis 
aRkveTis gziT.

14	 1998 wlis 28 maisi.
15	 2000 wlis 28 marti.
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sasamarTlos gankargulebaSi, piris patimroba, romlis brZaneba sas-
amarTlos gankargulebaSi gadacemamde iyo gacemuli, ganusazRvre-
li vadiT grZeldeboda. erovnuli sasamarTlo ar iyo valdebuli, 
Tavisi iniciativiT mieRo Semdgomi gadawyvetileba patimrobis va-
dis gagrZelebis Taobaze. zemoxsenebuli praqtika, ueWvelad – da 
gasagebia, ratom – mimarTuli iyo arsebuli xarvezis Sesavsebad, ma-
gram, samwuxarod, am xarvezis Sesavsebad araviTari safuZveli ar ar-
sebobda kanonmdeblobasa da qveynis SigniT moqmed precedentul sa-
marTalSi. saeWvoa, rom odesme dasmuliyo zemoxsenebuli praqtikis 
kanonierebis gadasinjvis sakiTxi, ramdenadac aSkara iyo patimrobis 
vadis gagrZelebis aucilebloba, rac sruliad Seesabameboda kon-
vencias. misi ganxorcieleba kargi ilustraciaa imisa, Tu qmedebis 
Sesrulebis zogadma legitimurobam rogor SeiZleba migviyvanos 
kanonierebis Semowmebis ugulebelyofamde an uaryofamde. winamde-
bare saqmeSi sasamarTlom me-5 mexlis 3-li punqtis muxlis moTxov-
naTa darRvevad Seafasa moqmedi praqtika, radganac am ukanasknels 
ar gaaCnda gamWvirvaloba da mimarTuli iyo TviTnebobisken.16

9. saqarTvelos kanonmdebloba da praqtika

saqarTvelos sisxlis samarTlos saproceso kodeqsis 162-e mux-
lis Tanaxmad:

`1. braldebulis patimrobis saerTo vada ar aRemateba 4 Tves ... da 
gamoiTvleba dakavebis momentidan, xolo Tu dakaveba ar momxdara, 
am aRkveTis RonisZiebis SerCevis Sesaxeb sasamarTlo brZanebis aR-
srulebis momentidan.

2. patimrobis vadis dineba wydeba sabraldebo daskvnis Sedgenis 
Semdeg gansjadobis mixedviT sasamarTloSi saqmis Cabarebis mo-
mentSi.

16	 me-5(1) muxlis darRveva amave mizezebiT da amave praqtikasTan dakavSirebiT evropul-
ma sasamarTlom cno saqmeSi – Kawka v. Poland, 2001 wlis 9 ianvari. evropuli sasamarT-
los mier ganmartebis gakeTebamde cota xniT adre zemoxsenebuli praqtika Seicvala _ 
TiToeuli saqme, romelSic dapatimrebis brZaneba gacemuli iyo gamoZiebis etapze, ga-
daecemoda sasamarTlos, raTa am ukanasknels mieRo axali gadawyvetileba patimrobis 
vadis gagrZelebis sakiTxTan dakavSirebiT. aRniSnuli akmayofilebs konvenciis kanon-
ierebisa da sasamarTlo zedamxedvelobis Sesaxeb moTxovnebs.
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...
10. mosamarTle gansasjelis samarTalSi micemamde mxaris Sua-

mdgomlobis safuZvelze mocemuli Suamdgomlobis aRZvridan 48 
saaTSi am kodeqsiT dadgenili wesiT ixilavs gansasjelisaTvis 
aRmkveTi RonisZiebis Secvlis sakiTxs...~

2005 wlis 25 martis cvlilebebamde saqarTveloSi zustad 
analogiuri situacia iyo, rogoric poloneTSi, anu braldebu-
lis winaswari patimrobis vadis dineba wydeboda sabraldebo 
daskvnis sasamarTloSi warmarTvisTanave. sasamarTlo ganx-
ilvis periodSi gansasjelis patimrobis vadis aTvla iwyeboda 
misi samarTalSi micemis momentidan. magram iyo absoluturi 
sakanonmdeblo vakuumi imasTan dakavSirebiT, Tu ra samarTle-
brivi sakanonmdeblo safuZveli amarTlebda piris patimrobas 
gamoZiebis mier sabraldebo daskvnis sasamarTloSi wargzavni-
dan piris samarTalSi micemamde. aRsaniSnavia is garemoeba, rom 
umetes SemTxvevaSi aseTi periodi grZeldeba aranakleb 3-4 Tvi-
sa.

saproceso kodeqsSi 2005 wlis martsa da ivnisSi Setanili 
cvlilebebi SeiZleba Sefasdes rogorc kanonmdeblobaSi arse-
buli xarvezebis aRmofxvrisaken mimarTuli mcdeloba. Tumca, 
samwuxarod, ar SeiZleba CavTvaloT, rom aRniSnulma cvlile-
bebma raime saxiT gamoaswora saqarTvelos sisxlis samarTlis 
saproceso kodeqsSi arsebuli zemoxsenebuli xarvezebi. cvli-
lebebis Tanaxmad, mas Semdeg, rac sabraldebo daskvna warima-
rTeba sasamarTloSi, piri miiCneva gansasjelad.17 amis Semdgom 
samarTalSi micemamde mxaris Suamdgomlobis safuZvelze mosa-
marTle valdebulia, ganixilos piris winaswari patimrobis mar-
Tlzomierebis sakiTxi 48 saaTis ganmavlobaSi. magram absolu-
turad logikurad Cndeba kiTxva: ra samarTlebriv safuZvelze 

17	 sisxlis samarTlis saproceso kodeqsis 44-e muxlis 25-e punqtis Tanaxmad, gansasjeli 
aris `braldebuli, romlis mimarT sabraldebo daskvnis Sedgenis Semdeg saqme arsebi-
Tad gansaxilvelad Cabarda sasamarTlos gansjadobis mixedviT~, anu, martivad rom iTq-
vas, ganxorcielda mxolod piris statusis Secvla, ramac veranairi gavlena ver iqonia 
sakanonmdeblo xarvezis Secvlaze. mxolod is faqti, rom saproceso kanonmdebloba 
awesebs maqsimalur zRvars gansasjelis patimrobasTan mimarTebiT, ar SeiZleba iyos 
jerovani argumenti, radganac swored sasamarTlos gadawyvetilebas unda efuZnebodes 
gansasjelis patimroba sasamarTlo samarTalwarmoebis mTel an mis romelime etapze. 
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aris SesaZlebeli, gamarTlebulad CaiTvalos im gansasjeli 
piris patimroba, romelTan mimarTebiTac gamoZiebam sabralde-
bo daskvna warmarTa sasamarTloSi, xolo sasamarTlos ar Cau-
tarebia ganmwesrigebeli sxdoma da, amasTanave, ar umsjelia imis 
Taobaze, mizanSewonili iqneba Tu ara gansasjelis winaswar pa-
timrobaSi datoveba sasamarTlo samarTalwarmoebis mTel an mis 
romelime etapze. Tuki gaviTvaliswinebT sxvadasxva subieqtur 
da obieqtur faqtors, pirebma SesaZloa, ar wamoayenon moTxov-
na da ar mimarTon maT gaTavisuflebasTan dakavSirebuli Suam-
dgomlobiT sasamarTlos, magram es ar niSnavs imas, rom maTi pa-
timroba xsenebul periodSi emyareba raime samarTlebriv norma-
tiul bazas, radganac sabraldebo daskvnis warmarTvis Semdgom 
braldebulis winaswari patimroba wyvets moqmedebas, gansas-
jelis Semdgomi patimrobis sakiTxi ki sasamarTlos ar ganuxi-
lavs. moqmedi saproceso kanonmdebloba ar awesebs raime vadas 
sabraldebo daskvnis warmarTvidan samarTalSi micemamde an gan-
mwesrigebeli sxdomis Catarebamde. es SesaZlebelia, ramdenime 
Tvesac gagrZeldes da am drois ganmavlobaSi sruli samarTle-
brivi vakuumi Cndeba patimrobis kanonierebasTan dakavSirebiT, 
Tuki gansasjeli ar mimarTavs sasamarTlos gaTavisuflebis 
moTxovniT. imisaTvis, rom piris patimroba Sesabamisad CaiTva-
los evropuli konvenciis me-5 muxlis moTxovnebTan, mudmivad 
unda arsebobdes piris patimrobis samarTlebrivi safuZveli. 
swored xelisuflebis organoebs unda ekisrebodeT mtkicebis 
tvirTi, raTa patimrobaSi myofi yoveli piris Tavisuflebis 
aRkveTis dRe gamarTlebuli iyos da ara braldebuls, romelmac, 
Tuki moqmedi kodeqsiT vimsjelebT, Tu ar mimarTa sasamarTlos 
SuamdgomlobiT gaTavisuflebasTan dakavSirebiT, SesaZlebe-
lia, ganusazRvreli vadiT iyos yovelgvar samarTlebriv safuZv-
els moklebul patimrobaSi. miT umetes, Tuki gaviTvaliswinebT 
saqarTveloSi am mxriv arsebul zogad situacias _ sabraldebo 
daskvnis sasamarTloSi warmarTvidan piris samarTalSi mice-
mamde SesaZloa, ramdenime Tve gavides.
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10. daskvna

saqarTvelos kanonmdeblobis Sesabamisoba adamianis ufleba-
Ta evropul konvenciasa da evropuli sasamarTlos precedentu-
li samarTliT dadgenil principebTan erT-erT umniSvnelovanes 
da prioritetul sakiTxad unda CaiTvalos. adamianis uflebaTa 
evropuli sasamarTlos winaSe ganacxadis ganxilvisaTvis saWi-
ro xangrZlivi droisa da specifikidan gamomdinare, SeiZleba, 
saqarTvelos kanonmdeblobaSi arsebulma zemoxsenebulma prob-
lemebma uaxloes periodSi ar iCinos Tavi, magram saxelmwifo 
aucileblad dadgeba momavalSi mis winaaRmdeg didi odenobiT 
gadawyvetilebis gamotanis safrTxis winaSe. xsenebulis Tavi-
dan asacileblad aucilebelia, rom kvlavac gadaisinjos qvey-
nis kanonmdebloba da aRmoifxvras samarTlebrivi xarvezebi. 
aucilebelia, rom xelisuflebis organoebma gaiTvaliswinon 
evropuli sasamarTlos midgomebi da TavianTi qmedebebi Tu gad-
awyvetilebebi moaqcion im CarCoebSi, romlebic dadgenilia ev-
ropuli konvenciis me-5 muxliTa da Sesabamisi precedentuli 
samarTliT. 
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reputacia, rogorc gamoxatvis  
Tavisuflebis SezRudvis safuZveli

1. 	Sesavali

saqarTvelos konstituciis 24-e muxlis Tanaxmad:
`1. yovel adamians aqvs ufleba Tavisuflad miiRos da gaavrce-

los informacia, gamoTqvas da gaavrcelos Tavisi azri zepirad, 
werilobiT an sxvagvari saSualebiT.

2. masobrivi informaciis saSualebebi Tavisufalia. cenzura 
dauSvebelia.

3. saxelmwifos an calkeul pirebs ara aqvT masobrivi informa-
ciis an misi gavrcelebis saSualebaTa monopolizaciis ufleba.

4. am muxlis pirvel da meore punqtSi CamoTvlil uflebaTa ganx-
orcieleba SesaZlebelia kanoniT SeizRudos iseTi pirobebiT, 
romlebic aucilebelia demokratiul sazogadoebaSi saxelmwifo 
uSiSroebis, teritoriuli mTlianobis an sazogadoebrivi usa-
frTxoebis uzrunvelsayofad, danaSaulis Tavidan asacileblad, 
sxvaTa uflebebisa da Rirsebis dasacavad, konfidencialurad 
aRiarebuli informaciis gamJRavnebis Tavidan asacileblad an 
sasamarTlos damoukideblobis da miukerZoeblobis uzrunvel-
sayofad.~

gamoxatvis Tavisuflebas gansakuTrebuli adgili ukavia 
saqarTvelos konstituciiT garantirebul uflebaTa da Tavisuf-
lebaTa sistemaSi. Mmocemuli Tavisuflebis gansakuTrebuli mniS-
vneloba imiT SeiZleba aixsnas, rom mas ganusazRvreli faseuloba 
aqvs rogorc individualuri, ise sazogadoebrivi TvalsazrisiT, 



48

daviT gabexaZe

vinaidan masSi idealurad aris Sewyvilebuli orive sawyisis sasi-
cocxli interesebi: erTi mxriv, gamoxatvis Tavisuflebis gareSe 
warmoudgenelia individis sruli ganviTareba, misi SesaZleblobe-
bis srulyofili realizacia, meore mxriv, igi aucilebel klau-
zulad gvevlineba Tavisufali, Ria diskusiisa da sazogadoebrivi 
problemebis sajaro ganxilvisaTvis, ris gareSec warmoudgenelia 
jansaRi, pluralisturi politikuri klimatis Camoyalibeba da, 
Sesabamisad, demokratiuli politikuri sistemis normaluri fun-
qcionireba.

yovelive zemoaRniSnulis gaTvaliswinebiT, aSkara xdeba 
gamoxatvis Tavisuflebis mniSvneloba demokratiuli sazoga-
doebrivi wyobisa da fundamenturi demokratiuli principebis, 
maT Soris, gansakuTrebiT, saxalxo xelisuflebis principis 
normaluri ganxorcielebisaTvis. amasTan, igi organulad ukav-
Sirdeba sxva ufleba-Tavisuflebebs da maTi srulyofili real-
izaciis winapiroba aris. MmagaliTad, rwmenis, sindisisa da aRm-
sareblobis, agreTve Sekrebis TavisuflebaTa srulfasovani 
ganxorcieleba SeuZlebelia gamoxatvis Tavisuflebis dacvis 
maRali standartis gareSe, vinaidan rwmena sxva araferia, Tu ara 
specifikuri saxis Sexeduleba, xolo Sekreba azris gamoxatvis 
Taviseburi formaa.

2004 wlis 24 ivniss miiRes kanoni `sityvisa da gamoxatvis Tavis-
uflebis Sesaxeb,~ romelmac sajaro da kerZo piris cnebaTa dif-
erenciaciiT, sazogadoebrivi interesis cnebisa da gavrcelebuli 
informaciisadmi gamavrceleblis subieqturi mimarTebis elemen-
tis SemotaniT, agreTve mtkicebis tvirTis aspeqtirebis Tval-
sazrisiT, umniSvnelovanesi garantiebi Seqmna gamoxatvis Tavisu-
flebis realizaciisaTvis. aRniSnul cnebaTa da definiciaTa um-
ravlesoba absoluturi novaciaa qarTul sakanonmdeblo sivrceSi 
da maTi WeSmariti Sinaarsis Secnobis TvalsazrisiT udidesi mniS-
vneloba eniWeba evropuli gamocdilebis, gamoxatvis Tavisuf-
lebis, rogorc fundamenturi faseulobis, evropuli koncefciis, 
gaziarebasa da Seswavlas. 
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2.	 zogadi safuZvlebi da gamoxatvis Tavisuflebis 
elementebi

adamianis uflebaTa evropuli konvenciis me-10 muxlis muxedviT:
`1. yvelas aqvs azris gamoxatvis Tavisuflebis ufleba. es ufle-

ba moicavs adamianis Tavisuflebas, gaaCndes sakuTari Sexeduleba, 
miiRos an gaavrcelos informacia an ideebi sajaro xelisufleb-
is Caurevlad da saxelmwifo sazRvrebis miuxedavad. es muxli ver 
daabrkolebs saxelmwifos, moaxdinos radiomauwyeblobis, tel-
eviziisa da kinematografiul sawarmoTa licenzireba.

2. am TavisuflebaTa ganxorcieleba, imis gamo, rom igi moicavs 
valdebulebebsa da pasuxismgeblobebs, SeiZleba daeqvemde-
baros iseT formalobebs, SezRudvebs an sasjels, romlebic 
gaTvaliswinebuli arian kanoniT da aucileblobas warmoadgenen 
demokratiul sazogadoebaSi erovnuli usafrTxoebis, terito-
riuli mTlianobis an sazogadoebrivi wesrigis interesebidan 
gamdinare, uwesrigobisa da danaSaulobis aRsakveTad, sxvaTa 
reputaciis an uflebebis dacvisaTvis, konfidencialurad miRe-
buli informaciis gamJRavnebis Tavidan acilebisa an sasamarT-
lo xelisuflebis …avtoritetisa da miukerZoeblobis uzrunv-
elsayofad.~

vinaidan gamoxatvis Tavisufleba relatiur elementebs Sei-
cavs, me-10 muxli ori nawilisagan Sedgeba. pirvel punqtSi ufleb-
is definiciaa mocemuli, xolo meore punqti im sikeTeTa wres gan-
sazRvravs, romelTa dacvis mizniTac saxelmwifos SeuZlia SezRu-
dos gamoxatvis Tavisufleba.

Mmuxlis analizi cxadyofs, rom gamoxatvis Tavisufleba sam 
logikur elements moicavs:

a) azris Tavisuflebas;
b) informaciisa da ideebis miRebis Tavisuflebas;
g) informacisa da ideebis gavrcelebis Tavisuflebas.
gamoxatvis Tavisuflebis TiToeuli es elementi organulad 

aris erTmaneTTan dakavSirebuli, qmnis erTian logikur stru-
qturas da ganapirobebs erTmaneTs. Sexedulebebis Tavisuflad 
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formireba absoluturad warmoudgenelia informaciis daub-
rkolebeli da SeuzRudavi miRebis uflebis gareSe da, Tavis mxriv, 
qmnis logikur safuZvelsa da winapirobas informaciisa da ideebis 
gavrcelebis TavisuflebasTan mimarTebiT.

istoriulad, gamoxatvis Tavisufleba, rogorc damoukidebeli 
uflebrivi kategoria, azris Tavisuflebis logikuri ganviTarebis 
Sedegia. me-10 muxliT gaTvaliswinebuli am faseulobis WeSmariti 
arsis garkvevisa da mis mier daculi sikeTis Semofargvlis sakiTxi 
mWidrod ukavSirdeba azris Tavisuflebis, rogorc erTiani uf-
lebrivi kategoriis inteleqtualuri Semoqmedebis ori ZiriTadi 
logikuri komponentis _ procesisa da Sedegis _ Sesabamisad or 
damoukidebel uflebriv warmonaqmnad separirebis koncefcias. 
am uflebriv warmonaqmnTagan pirveli konvenciis me-9 muxliT 
aris gaTvaliswinebuli da igi fiqris, msjelobis, gansjis anu im 
inteleqtualuri procesis Tavisuflebis garantirebas axdens, 
ris Sedegadac xdeba individSi ama Tu im Sexedulebis formireba. 
amgvarad, me-9 muxli iTvaliswinebs ara azris, rogorc es qarTu-
lenovan wyaroebSia miTiTebuli, aramed azrovnebis Tavisufle-
bas, xolo TviT azri, rogorc fiqsirebuli erTeuli, anu amgvari 
msjelobisa da gansjis, inteleqtualuri aqtivobis produqti, me-
10 muxliT dacul sikeTeTa wres ganekuTvneba.

gamoxatvis Tavisufleba, Tavisi arsiT, moicavs rogorc indi-
vidis uflebas _ gamoTqvas sakuTari azri, ise uflebas _ Tavi 
Seikavos azris gamoTqmisagan. swored `pasiuri~, `aramaterialize-
buli~ azri aris azris TavisuflebiT daculi sikeTe da imdenad, 
ramdenadac gamouTqmeli azris SezRudva bunebrivad SeuZlebe-
lia, misi es imanenturi niSan-Tviseba logikurad aqcevs mas abso-
luturi dacviT aRWurvil uflebaTa kategoriad, maSin rodesac 
informaciisa da ideebis miRebisa da gavrcelebis Tavisuflebebi 
relatiuri xasiaTis matareblebi arian. Aam ori ukiduresi sawyisis 
Tavmoyra erT uflebaSi gamoxatvis Tavisuflebas rTuli samarT-
lebrivi konstruqciis saxes aniWebs. Sesabamisad, me-10 muxlis me-2 
punqtiT gaTvaliswinebuli SezRudvebi mxolod or zemoaRniSnul 
relatiur uflebas Seexeba. 

gamoxatvis Tavisuflebis es specifikuri Tavisebureba gac-
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ilebiT ufro mkafiod aisaxa samoqalaqo da politikur uflebaTa 
paqtSi, muxlis ara or, aramed sampunqtian erTeulad struqtur-
irebis gziT. Aazris Tavisufleba aq separirebulia informaciisa 
da ideebis miRebisa da gavrcelebis Tavisuflebebisagan da da-
moukideblad, pirveli punqtiT aris gaTvaliswinebuli; zemoaR-
niSnul or relatiur Tavisuflebas eTmoba meore punqti; xolo 
maTi SemzRudavi safuZvlebi normis mesame nawilSi aris formu-
lirebuli, romelic martooden meore punqtze miTiTebiT Semoi-
fargleba. es specifika Taviseburad aisaxa saqarTvelos konstitu-
ciaSi, romelic gamoxatvis Tavisuflebis struqturirebisa da el-
ementTa wris TvalsazrisiT novatorul, dasavluri modelisagan 
gansxvavebul midgomas gvTavazobs. 

rogorc aRiniSna,G gamoxatvis Tavisufleba konstituciis 24-e 
muxliT aris garantirebuli, Tumca am muxliT mocul sikeTeTa 
wre mxolod informaciisa da ideebis miRebisa da gavrcelebis 
TavisuflebebiT Semoifargleba da ar iTvaliswinebs azris Tavis-
uflebas, rogorc erT-erT Semadgenel logikur komponents, anu 
tradiciuli samelementiani sqemidan azris Tavisufleba saerTod 
amoRebulia da igi mxolod me-19 muxliT, sityvis, sindisis, aRm-
sareblobisa da rwmenis TavsuflebebTan erTad, aris garantire-
buli. Sesabamisad, saqarTvelos konstituciaSi azris Tavisufle-
ba organul erTianobaSia asaxuli da moicavs evropul konvenciaSi 
damoukidebeli saxiT warmodgenil orive uflebriv elements. 

Ggamoxatvis Tavisuflebis Semdegi komponentia informaciisa da 
ideebis miRebis Tavisufleba, romelic sasamarTlos ganmartebiT 
moicavs yvela kanonieri wyarodan informaciis Segrovebisa da 
moZiebis uflebas. informaciis Tavisufali da SeuzRudavi miRe-
bis SesaZlebloba qmnis im aucilebel winapirobas, romlis gareSe 
warmoudgenelia azris Tavisuflebis arseboba da srulyofili 
inteleqtualuri aqtivoba. amasTan, aRniSnuli ufleba moicavs 
mxolod zogadad xelmisawvdomi informaciebis miRebis SesaZle-
blobas da ar axdens oficialuri informaciis xelmisawvdomobis 
garantirebas.�

Ggamoxatvis Tavisuflebis kidev erTi komponentia informaci-

�	 Leander v. Sweeden, 1987 da Gaskin v. the United Kingdom, 1989.
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isa da ideebis gavrcelebis Tavisufleba. swored es uflebrivi 
warmonaqmni gansazRvravs gamoxatvis Tavisuflebis arss. Aamave 
uflebiT xdeba gamoxatvis formebis garantireba, rac gulisxmobs 
yvela im saSualebis Tavisufali arCevis SesaZleblobas, romelic 
individs aZlevs mesame pirebTan komunikaciis, maTTvis garkveuli 
informaciuli datvirTvis matarebeli Setyobinebis gadacemis 
saSualebas. samoqalaqo da politikur uflebaTa saerTaSoriso 
paqtisagan gansxvavebiT, adamianis uflebaTa evropuli konvencia ar 
Seicavs raime konkretul debulebas gamoxatvis formebis Taobaze. 
komunikaciis es saSualebebi, anu gamoxatvis formebi, Tavisi arsiT 
uaRresad mravalferovania da moicavs gamoxatvis zepir, werilo-
biT, beWdviT, vizualur (qmedeba, Jestebi), tele- da radiotrans-
lirebis formebs.Ggamoxatvis formebad agreTve miiCneva ama Tu im 
organizaciaSi gawevrianeba� da mxatvruli Semoqmedeba.�

G3. 	reputacia, rogorc garantirebuli faseuloba

vinaidan informaciisa da ideebis miRebisa da gavrcelebis Tavis-
uflebebi ar aris absoluturi xasiaTis matarebeli, me-10 muxlis me-
2 punqti am uflebaTa SemzRudav safuZvlebs eTmoba.Aam punqtis faq-
tobrivad identur CamonaTvals Seicavs saqarTvelos konstituciis 
24-e muxlis me-4 punqti.A aq formulirebuli sikeTeebi aris is faseu-
lobebi, romelTa dacvis mizniTac saxelmwifos SeuZlia SezRudos 
gamoxatvis Tavisufleba da amgvarad Seqmnas garkveuli CarCo, kon-
struqcia, romelSic SesaZlebelia moeqces gamoxatvis Tavisuf-
leba, riTac udides gavlenas axdens am uflebiT dacul sikeTeTa 
moculobasa da Sinaarsze. Tumca am zemoqmedebas ar aqvs calmxrivi 
xasiaTi da es sikeTeebi Tavad ganicdian gamoxatvis Tavisufleb-
is zemoqmedebas. amasTan, am sikeTeTa CamonaTvali imperatiulad 
amomwuravi xasiaTis matarebelia da maTi ganvrcoba da TviTSemo-
qmedeba interpretirebis dros yovlad dauSvebelia.

erT-erTi amgvari garantirebuli faseuloba, romlis dacvis 

�	 Vogt v. Germany, 1995.
�	 Muller and others v. Switzerland, 1988.
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mizniTac saxelmwifos SeuZlia SezRudos gamoxatvis Tavisufle-
ba, aris pirovnebis reputacia, romelic, amasTan, rogorc praqti-
ka cxadyofs, yvelaze xSiradgamoyenebadi safuZvelia gamoxatvis 
Tavisuflebis SezRudvisaTvis. Aam TvalsazrisiT uaRresad mniS-
vnelovania, ganisazRvros reputaciis, rogorc daculi faseu-
lobis, arsi. reputacia aris krebiTi cneba, romelic or sikeTes: 
pirovnebis pativsa da Rirsebas moicavs. pativi gulisxmobs 
pirovnebis moraluri Tu sxva Tvisebebis Sefasebas sazogadoe-
bis mier, romelic gansazRvravs sazogadoebis damokidebulebas 
pirovnebasTan, xolo Rirseba gulisxmobs pirovnebis moraluri 
Tu sxva Tvisebebis Sefasebas Tavad pirovnebis mier.�

me-2 punqtiT gaTvaliswinebul farglebSi saxelmwifoebs 
garkveuli sivrce aqvT miniWebuli dapirispirebul sikeTeTa Se-
fasebisa da gamoxatvis Tavisuflebis SezRudvis aucileblobis 
gansazRvris TvalsazrisiT. Tumca, rogorc evropulma sasamarT-
lom aRniSna, saxelwifoTa amgvari saqmianoba xelixelCakidebuli 
dadis evropul kontrolTan, romelic moicavs rogorc kanon-
mdeblobas, ise gadawyvetilebebs, maT Soris damoukidebeli sasa-
marTlos gadawyvetilebebsac. amasTan, me-2 punqtma gaiTvaliswina 
ara mxolod is sikeTeebi, romelTa dacvis mizniTac saxelmwifos 
SeuZlia SezRudos zemoaRniSnuli Tavisufleba, aramed Tavad 
gansazRvra is kriteriumebi, romelTa mixedviTac unda Sefasdes 
saxelmwifoTa mier am mimarTulebiT gaweuli saqmianoba.A amgvari 
kriteriumi sul samia:

1. SezRudva miznad unda isaxavdes me-2 punqtiT gaTvaliswineb-
uli romelime sikeTis, am konkretul SemTxvevaSi reputaciis, 
dacvas; 

2. saxelmwifos mier gatarebuli RonisZiebebi gaTvaliswinebuli 
unda iyos kanoniT, anu saxelmwifos mier gamoxatvis Tavisuflebis 
SezRudva Sesabamis sakanonmdeblo bazas unda efuZnebodes. sasa-
marTlom gaiTvaliswina calkeuli qveynebis samarTlebrivi sis-
temebis specifika da kanonad saerTo samarTlis normebic miiCnia. 

�	 ix. saqarTvelos sakonstitucio sasamarTlos gadawyvetileba saqmeze – a. gogiCaiSvili 
saqarTvelos parlamentis winaaRmdeg, gv. 18.
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saqmeSi _ sandi Taimsi didi britaneTis winaaRmdeg� _ sasamarTlom 
Camoayaliba is ZiriTadi moTxovnebi, romelTac unda Seesabamebodes 
kanoni, raTa kanoniT gaTvaliswinebulobis kriteriumi iqnes dak-
mayofilebuli.K kanoni unda iyos sajaro, xelmisawvdomi da, rac mTa-
varia, imdenad naTlad formulirebuli, rom saSualebas aZlevdes 
adamians, Tundac mesame pirebis daxmarebiT, kanonis moTxovnebs 
Seusabamos sakuTari qmedeba da gansazRvros misi Sedegebi.

xelmisawvdomad CaiTvleba kanoni, romlis mopovebac SeuZlia 
nebismier pirs, xolo sajaroobis moTxovna, Tundac erTi ofi-
cialuri publikaciis arsebobis SemTxvevaSi, iqneba dakmayofile-
buli. Ees ori moTxovna, rogorc wesi, martivad kmayofildeba. 
gansxvavebulad gvaqvs saqme kanonisadmi wayenebuli sizustisa da 
winaswarganWvretadobis sakiTxTan mimarTebiT, vinaidan kanonis 
formulirebis sizustis xarisxisa da mis moTxovnebTan mimarTe-
biT qmedebis koordinirebis SesaZleblobis sakiTxi sakmaod bun-
dovani da rTulad gasarkvevia;

3. SezRudva aucilebeli unda iyos demokratiul saxelmwifoSi.
im SemTxvevaSi, Tu sasamarTlo CaTvlis, rom kanoniT gaTval-

iswinebulobis kriteriumi dakmayofilebulia, igi saxelmwifo 
Carevas Seafasebs misi demokratiul sazogadoebaSi aucileblobis 
kuTxiT. amE etapze sasamarTlo Tavad, saqmis faqtobrivi mocemu-
lobebidan gamomdinare, axdens kolidirebul sikeTeTa Sefasebas 
da amis Sesabamisad aanalizebs, Tu ramdenad sworad iqna dasmuli 
aqcentebi saxelmwifo xelisuflebis mier sikeTeTa Tanafardo-
bis problemis gadawyvetisas, anu sasamarTlo arkvevs sakiTxs imis 
Taobaze, miaRwia Tu ara reputaciis, rogorc daculi faseulobis, 
xelyofam xelyofis iseT xarisxs, rom aucilebeli Seiqna saxelmwi-
fos mxridan reagireba. xelyofis am kritikuli momentis, anu ter-
min  `aucilebelias~ gansasazRvrad sasamarTlom `mwvave sazoga-
doebrivi moTxovnilebis~� kriteriumi SemoiRo da, amgvarad, 
saxelmwifos im arbitris roli miakuTvna, romelmac reagireba ara 
mocemuli sikeTis yovelgvar xelyofaze, aramed mxolod umwvaves 
SemTxvevebze unda moaxdinos.

�	 Sunday Times v. the United Kingdom, 1979, 49.
�	 Barthold v. Germany, 1985, 55.
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sasamarTlo praqtikis analizi cxadyofs, rom reputaciasa 
da gamoxatvis Tavisuflebas, rogorc dapirispirebul faseu-
lobebs, Soris balansis gansazRvrisas sasamarTlo gansakuTrebul 
yuradRebas uTmobs gavrcelebuli mosazrebebisa da cnobebis Si-
naarsobriv-Tematur mxares, gamoxatvis obieqts, anu imas, Tu vis mi-
marT aris realizebuli gamoxatvis Tavisufleba da visi reputacia 
aris mocemul konkretul SemTxvevaSi gamoxatvis Tavisuflebis 
SezRudvis safuZveli da agreTve, sakiTxs imis Taobaze, Tu konkre-
tulad ra gziT, ra saSualebiT (garkveuli mosazrebis gamoTqmiT, 
Tu informaciis gavrcelebiT) moxda raputaciis, rogorc daculi 
faseulobis, xelyofa. Mmocemul sakiTxebTan mimarTebiT, sasamarT-
los mier Camoyalibebul iqna mTeli rigi principebisa, romlebic 
safuZvelia mocemul dapirispirebul sikeTeebTan mimarTebiT sas-
amarTlos precedentuli samarTlis mier Camoyalibebuli samarT-
lebrivi modelisaTvis. 

rogorc aRiniSna, erT-erTi amgvari sakiTxi, romelsac gan-
sakuTrebul yuradRebas uTmobs sasamarTlo mocemul kolidire-
bul sikeTeTa Sedarebisas, gamoTqmuli mosazrebebisa da gavrcele-
buli cnobebis Sinaarsobriv-Tematuri mxarea. aRniSnulis Sesa-
bamisad, gamoxatvis Tavisuflebis dacvis xarisxi umniSvnelovanes 
diferenciacias ganicdis imis mixedviT, Tu ra sferoSi, ra sakiTx-
Tan mimarTebiT aris realizebuli gamoxatvis Tavisufleba. moce-
muli gamomdinareobs im ganusazRvreli mniSvnelobidan, romelic 
aqvs gamoxatvis Tavisuflebas demokratiuli politikuri sis-
temis funqcionirebisa da sazogadoebis normaluri arseboba-gan-
viTarebisTvis, rac gansazRvravs kidec gamoxatvis Tavisuflebis 
gansakuTrebul adgils konvenciiT gaTvaliswinebul ufleba-
TavisuflebaTa sistemaSi. es koncefcia aisaxa `sazogadoebrivi 
mniSvnelobis mqone sakiTxTa~ kriteriumis SeqmnaSi da, Sesabamisad, 
nebismieri saxis mosazreba an informacia, romelic am kriteriumis 
moqmedebis farglebs akmayofilebs, dacvis gazrdili xarisxiT 
aRiWurveba. sazogadoebrivi interesi uaRresad farTo da tevadi 
cnebaa, romelic moicavs saxelmwifo xelisuflebis funqcionire-
basTan, politikur, kulturul, ekonomikur, socialur da sazoga-
doebrivi cxovrebis sxva mniSvnelovan aspeqtebTan dakavSirebul 
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sakiTxebs, romlebic organulad ukavSirdebian rogorc mTlianad 
sazogadoebis, ise sazogadoebis TiToeuli wevris interesebs.

reputaciasa da gamoxatvis Tavisuflebas Soris balansis 
dadgenis TvalsazrisiT, udidesi mniSvneloba eniWeba sakiTxs imis 
Taobaze, Tu vis mimarT aris realizebuli gamoxatvis Tavisufle-
ba. am TvalsazrisiT, sasamarTlom SeimuSava samsafexurovani pi-
ramida, romlis safuZvelsac rigiTi adamianebi qmnian, isini dacvis 
yvelaze maRali xarisxiT arian aRWurvilni; Ppiramidis meore safex-
urs ikaveben pirebi, romelTa mimarT kritikis gafarToebuli far-
glebi aris daSvebuli. saqmeSi _ lingensi avstriis winaaRmdeg sas-
amarTlom aseTebad miiCnia politikosebi, vinaidan, kerZo pirebi-
sagan gansxvavebiT, `politikosebi sazogadoebis yuradRebis cen-
trSi Tavs Segnebulad iyeneben.~ garda amisa, sasamarTlom aRniSna, 
rom `adamianis uflebaTa evropuli konvenciis me-10 muxli icavs 
TiToeuli pirovnebis reputacias da es vrceldeba politikose-
bzec ... magram, am SemTxvevaSi amgvari dacvis kriteriumebi unda 
Sefasdes politikur sakiTxebze Ria diskusiis interesebTan kav-
SirSi.�~ saqmeSi _ Torgeir Torgersoni islandiis winaaRmdeg,� _ 
sasamarTlom gaafarTova amgvari subieqtebis wre masSi saxelmwifo 
moxeleebis CarTviT. Tumca am TvalsazrisiT arsebobs erTaderTi 
gamonaklisi, kerZod, mosamarTleebis mimarT dasaSvebi kritikis 
farglebi ufro SezRudulia, vidre sxva saxelmwifo moxeleebis 
mimarT.� aRniSnuli ganpirobebulia imiT, rom `sasamarTloebi war-
moadgenen marTlmsajulebis garants da maTi roli ganmsazRvrelia 
saxelmwifoSi, romelic kanonis princips efuZneba. swored amitom 
isini unda sargeblobdnen sazogadoebis ndobiT da, Sesabamisad, 
daculi unda iqnen yovlad dausabuTebeli braldebebisagan, gan-
sakuTrebiT imis gaTvaliswinebiT, rom mosamarTleebi SeboWili 
arian Tmenis valdebulebiT, rac maT ar aZlevT kritikisadmi adek-
vaturi pasuxis gacemis saSualebas.~10

amgvarad, sasamarTlom SeimuSava sajaro figuris cneba da su-
bieqtebs, romlebic mocemul kategoriaSi xvdebian, aqvT Tmenis 

�	 Lingens v. Austria, 1986, 42.
�	 Thorgeir Thorgeirson v. Iceland, 1992.
�	 Barford v. Denmark, 1989.
10	 De Haes and Gijsels v. Belgium, 1997, 37.
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meti valdebuleba, vidre kerZo pirebs. mocemuli definicia, 
sajaro figurebTan mimarTebiT sazogadoebis bunebrivi inter-
esis gaTvaliswinebiT, sazogadoebrivi interesis kriteriumis as-
peqtadac SeiZleba iqnes miCneuli, Tumca praqtika cxadyofs, rom 
sasamarTlo aRniSnuli cnebis viwro interpretacias emxroba da ar 
ganixilavs aRniSnul cnebebs identurad. sailustraciod SesaZle-
belia moyvanil iqnes saqme bladet tomso norvegiis winaaRmdeg. 
saqmis garemoeba aseTi iyo: Jurnalistma gamoaqveyna statia, sadac 
brals sdebda konkretuli gemis mezRvaurebs selapebis ukanono 
rewvaSi. Mmocemul saqmeze sasamarTlom aRniSna, rom `valdebule-
bebi da pasuxismgeblobebi~ gansakuTrebul mniSvnelobas iZens, 
rodesac, mocemuli SemTxvevis msgavsad, saqme kerZo pirTa rep-
utaciis Selaxvasa da `sxvaTa uflebebis darRvevas~ exeba,11 Tumca 
`sarewi kompaniis wevrTa mier maTi reputaciis dacvis kanonieri 
interesi ar iyo sakmarisi imisaTvis, raTa gadaewona adgilobrivi, 
saqveyno da saerTaSoriso mniSvnelobis problemasTan sajaro dis-
kusiis warmarTvis umniSvnelovanesi sazogadoebrivi interesi.~12

aRniSnulisagan gansxvavebul midgomas gvTavazobs saqarTvelos 
kanoni `sityvisa da gamoxatvis Tavisuflebis Sesaxeb~, romlis pir-
veli muxlis `i~ qvepunqtis Tanaxmad, sajaro pirebs ganekuTvnebi-
an: `sajaro samsaxurSi interesTa SeuTavseblobisa da korufciis 
Sesaxeb saqarTvelos kanonis me-2 muxliT gansazRvruli Tanamde-
bobis pirebi; piri, romlis gadawyvetileba an azri mniSvnelovan 
gavlenas axdens sazogadoebriv cxovrebaze; piri, romliskenac 
misi garkveuli qmedebis Sedegad calkeul sakiTxebTan dakavSire-
biT mimarTulia sazogadoebrivi yuradReba.~ aRniSnuli formu-
lirebis Sesabamisad, saqarTvelos kanonmdebloba axdens sajaro 
piris cnebis farTo interpretacias da sajaro pirebad miiCnevian 
kerZo pirebic, romlebic calkeul movlenaTa gamo sazogadoe-
brivi yuradRebis centrSi aRmoCndebian;

piramidis mesame safexers ikavebs mTavroba, romlis mimarTac 
kritikis yvelaze farTo farglebi gamoiyeneba. aRniSnuli mkafi-
od iqna gansazRvruli saqmeSi _ kastelsi espaneTis winaaRmdeg, 

11	 “Bladet Tromso” and Stensaas v. Norway, 1999, 65.
12	 “Bladet Tromso” and Stensaas v. Norway, 1999, 73.
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sadac sasamarTlom aRniSna, rom `kritikis dasaSvebi zRvari mTa-
vrobasTan mimarTebiT gacilebiT farToa, vidre Cveulebriv mo-
qalaqesTan an Tundac politikosTan mimarTebiT.~13

reputaciasa da gamoxatvis Tavisuflebas, rogorc sapirwone 
faseulobebs, Soris balansis dadgenis dros ganmsazRvreli mniS-
vneloba eniWeba reputaciis, rogorc daculi faseulobis, xe-
lyofis saSualebas. pirovnebis reputaciis xelyofa SesaZle-
belia rogorc konkretuli piris mimarT garkveuli cnobebis 
gavrcelebiT, ise calkeuli mosazrebebis gamoTqmiT. Aam Tval-
sazrisiT, uaRresad didi mniSvneloba eniWeba faqtisa da azris, 
rogorc fundamenturi kategoriebis, individualizaciis sak-
iTxs. vinaidan sasamarTlom aRniSnul kategoriebTan mimarTebiT, 
maTi specifikis gaTvaliswinebiT, mkafio principebi Camoayaliba, 
romelTac udidesi mniSvneloba eniWebaT kolidirebul sikeTeTa 
balansisTvis, aRniSnuli principebis mkafio identifikaciis 
mizniT, marTebuli iqneba mocemuli kategoriebis damoukidebe-
lad ganxilva.

4. 	faqti da reputacia

sityvisa da gamoxatvis Tavisuflebis Sesaxeb kanonis pirveli 
muxlis `e~ punqtis Tanaxmad, ciliswameba aris `arsebiTad mcdari 
faqtis Semcveli da pirisaTvis zianis mimyenebeli, misi saxelis 
gamtexi gancxadeba.~

faqti, Tavisi arsiT, subieqturi minarevebisagan absoluturad 
Tavisufali, garesamyaroSi obieqturad arsebuli movlenaa da 
rogorc logikuri Sedegi _ es imanenturi maxasiaTebeli moce-
muli kategoriis mtkicebisa da misi obieqturi mcdaroba-WeSmar-
itebis Semowmebis saSualebas iZleva. am TvalsazrisiT, uaRresad 
mniSvnelovania ganisazRvros is, Tu ra gavlenas axdens gavrcele-
buli cnobebis mcdaroba-WeSmariteba misi dacvis xarisxze. am sak-
iTxisadmi ori konceptualurad gansxvavebuli midgoma arsebobs.

pirveli midgoma gavrcelebuli cnobebis dacvis xarisxis, misi 

13	 Castells v. Spain, 1992, 46.
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mcdaroba-WeSmaritebis xarisxisadmi pirdapirproporciulo-
bis princips efuZneba. aRniSnul models eyrdnoboda, magali-
Tad, saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 punqti, 
romlis mixedviTac pirs hqonda ufleba, sasamarTlos meSveobiT 
moeTxova, Tavisi pativis, Rirsebis, piradi cxovrebis xelSeuxe-
blobis, piradi xelSeuxeblobis an saqmiani reputaciis xelmyofi 
cnobebis uaryofa, Tu gamavrcelebeli ar daamtkicebda, rom ga-
vrcelebuli informacia WeSmariteba iyo. mocemuli definiciis 
Sesabamisad, WeSmariti informacia dacvis absoluturi xarisxiT 
iyo aRWurvili, xolo mcdari cnobebi saerTod dacvis farglebs 
miRma rCeboda. Aamgvari konstruqcia mniSvnelovan problemebs 
uqmnida informaciis Tavisuflebas, rameTu ar iTvaliswinebda 
informacis gavrcelebis dros Secdomis daSvebis garkveuli al-
baTobis arsebobas. amasTan, mtkicebis tvirTi, mocemuli modelis 
Sesabamisad, mTlianad informaciis gamavrcelebelze iyo gada-
tanili.

evropuli sasamarTlos precedentuli samarTliT gaTval-
iswinebuli modeli mniSvnelovnad gansxvavdeba zemoaRniSnuli 
xisti, polusirebuli midgomisagan. mocemul modelSi determi-
nant faqtorad gavrcelebuli cnobebis sazogadoebrivi Rire-
buleba gvevlineba. aRniSnulis Sesabamisad, sazogadoebrivi in-
teresis sferoSi Semaval sakiTxebze gavrcelebul informaciasTan 
mimarTebiT, gavrcelebuli cnobebis dacvis xarisxi obieqturi 
sibrtyidan subieqturSi aris gadatanili da ganmsazRvrel mniS-
vnelobas iZens ara faqtis obieqturi mcdaroba-WeSmariteba, aramed 
gamavrceleblis mimarTeba mis mier gavrcelebuli informaciis 
mcdaroba-WeSmaritebisTan. abstragirebis safuZveli am normatiu-
li modelis formirebis dros iyo, erTi mxriv, gamoxatvis Tavisu-
flebis ganusazRvreli mniSvneloba sazogadoebrivi interesisi 
sferoSi Semaval sakiTxebTan mimarTebiT Tavisufali diskusiis 
warmarTvisa da, Sesabamisad, demokratiuli politikuri sistemis 
normaluri funqcionirebisaTvis da, meore mxriv, informaciis 
gavrcelebis dros Secdomis daSvebis garkveuli albaTobis arse-
boba.A am TvalsazrisiT, evropulma sasamarTlom gansakuTrebuli 
yuradReba gaamaxvila informaciisaTvis damaxasiaTebel iseT ima-
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nentur niSan-Tvisebaze, rogoric aris misi `malfuWebadoba~14 da 
aRniSna, rom, mocemulis gaTvaliswinebiT, yovlad dauSvebelia 
`presis warmomadgenlebisaTvis asprocentianad gadamowmebuli 
informaciis gavrcelebis valdebulebis dakisreba, vinaidan aseT 
SemTxvevaSi saeWvoa, maT saerTod ramis gamoqveyneba SeZlon.~ aR-
niSnuli, konvenciis teqstiT gaTvaliwinebuli `valdebulebebisa 
da pasuxismgeblobebis~ koncefciis gaTvaliswinebiT, gulisxmobs 
imas, rom presis warmomadgenlebi unda ̀ moqmedebdnen keTilsindis-
ierad, raTa sazogadoebas WeSmariti informacia miawodon.~15G

amgvarad, gamavrcelebeli valdebulia, gonivrul farglebSi 
gadaamowmos Tavis mier gavrcelebuli informaciis WeSmariteba 
da, Sesabamisad, pasuxismgeblobis elementi gamoiricxeba, Tu gama-
vrcelebeli darwmunebuli iyo mis WeSmaritebaSi da keTilsindisi-
erad moqmedebda. amgvarad, mocemuli modeli Tavisi arsiT ar aris 
mSrali uflebrivi konstruqcia da gamavrceleblisaTvis Seqmnil 
myar uflebriv garantiebs gavrcelebuli informaciis gonivrul 
farglebSi Semowmebis valdebulebiT abalansebs. Sesabamisad, aR-
niSnuli modeliT dacvis farglebs miRma mxolod Segnebulad cru 
informaciis gavrcelebis SemTxvevebi rCeba.

mocemuli modeliT damkvidrebuli keTilsindisierebis krite-
riumi mWidrod ukavSirdeba mtkicebis tvirTis aspeqtirebis sak-
iTxs. problemis arss gavrcelebuli informaciisadmi gamavrcele-
blis subieqturi mimarTebis damtkicebis sirTule qmnis, vinaidan 
gamavrceleblis keTilsindisierebis kriteriumis Semotana gan-
pirobebuli iyo miswrafebiT, gamoericxaT gamavrceleblisaTvis 
pasuxismgeblobis dakisreba informaciis SecdomiT gavrcelebisa-
Tvis da miznad isaxavda sazogadoebrivad mniSvnelovan sakiTxebTan 
mimarTebiT informaciuli nakadis Tavisufali dinebisTvis maqsi-
maluri garantiebis Seqmnas, keTilsindisierebis Taobaze mtkice-
bis tvirTis gamavrceleblisTvis dakisreba araTu Seamsubuqebda 
gamavrceleblis mdgomareobas, aramed damatebiT bariers Seqmnida 
sazogadoebriv-RirebulebiTi informaciis gavrcelebisaTvis. am 
TvalsazrisiT, mocemuli modeli kidev erT myar garantias qmnis 

14	 Observer and Guardian v. the United Kingdom, 1991.
15	 Goodwin v. the United Kingdom, 1996, 65.
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sazogadoebrivad mniSvnelovan sakiTxebTan mimarTebiT gamox-
atvis Tavisuflebis realizebisaTvis, mtkicebis tvirTis mosa-
rCeleze, bralmdebelze aspeqtirebis gziT, anu, mocemuli mod-
elis Sesabamisad, swored bralmdebels ekisreba imis damtkicebis 
movaleoba, rom gamavrcelebelma Segnebulad gaavrcela mcdari 
informacia an ar miiRo saTanado zomebi informaciis WeSmaritebis 
gadamowmebisaTvis.

am TvalsazrisiT, uaRresad mniSvnelovania, ganisazRvros is 
faqtorebi, romlebic gamavrceleblis mier informaciis WeSmar-
itebis `gonivrul farglebSi~ gadamowmebis valdebulebis 
xarisxze axdenen gavlenas.A am mimarTebiT, evrosasamarTlos praq-
tika garkveuli daskvnebis gakeTebis SesaZleblobas iZleva, ker-
Zod, amgvari valdebuleba ar warmoiSoba, Tu: 

a) informacia miRebuli iyo oficialuri wyaroebidan;16

b) informacia ukve iyo gamoqveynebuli sxva wyaroebSi;17

g) Tu gavrcelebuli informaciis WeSmariteba-mcdarobis gada-
mowmeba dauZlevel sirTuleebTan aris dakavSirebuli;18

gavrcelebuli cnobebis mcdaroba-WeSmaritebis maTi dacvis 
xarisxisadmi proporciulobis sakiTxis garkvevisas uaRresad mniS-
vnelovania ganisazRvros, aris Tu ara faqtis obieqturi WeSmar-
iteba misi dacvis absoluturi xarisxiT aRWurvis winapiroba. Aam 
sakiTxis garkvevisas abstrahirebis fundamentad is aprioruli 
WeSmariteba unda miviCnioT, rom pirovnebis pativisa da Rirsebis 
xelyofa SesaZlebelia rogorc mcdari, ise WeSmariti informaciis 
gavrcelebiT. mocemuli sakiTxisadmi yvelaze mkafiod sasamarT-
lom Tavisi pozicia daafiqsira mark internis saqmeSi, romelSic 
aRniSna, rom `im SemTxvevaSic ki, rodesac publikaciaSi aRwerili 
movlenebi sinamdviles Seesabameba, SeiZleba maTi akrZalva. Aamis 
magaliTebia sxvaTa piradi cxovrebis an komerciuli informaciis 
dacva.~19 

amgvarad, evropuli sasamarTlos precedentuli samarTliT, 
ciliswamebis saqmeebTan mimarTebiT Camoyalibebuli principebi 

16	 “Bladet Tromso” and Stensaas v. Norway, 1999, 68.
17	 Thoma v. Luxembourg, 2001.
18	 Thorgeir Thorgeirson v. Iceland, 1992.
19	 Markt InternVergal GmbH and Klaus Beermann v. the Federal Republic of Germany, 1989.
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qmnian myar da, amave dros, uaRresad moqnil models, romelic ga-
vrcelebuli informaciis sazogadoebrivi Rirebulebisa da saqmis 
yvela sxva konkretuli faqtoris gaTvaliswinebiT, kolidirebul 
sikeTeTa konkretuli Sedarebis princips efuZneba.

evropuli sasamarTlos mier ciliswamebis sakiTxebze Camoyal-
ibebuli normatiuli modeli TiTqmis srulyofilad iqna asaxuli 
saqarTvelos kanonSi sityvisa da gamoxatvis Tavisuflebis Sesaxeb. 
kerZod, am kanonis me-13 muxlis Tanaxmad:

`pirs ekisreba samoqalaqosamarTlebrivi pasuxismgebloba saja-
ro piris ciliswamebisTvis, Tu mosarCele sasamarTloSi daamt-
kicebs, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts 
uSualod mosarCelis Sesaxeb, am gancxadebiT mosarCeles ziani mi-
adga da gancxadebuli faqtis mcdaroba mopasuxisaTvis winaswar 
iyo cnobili an mopasuxem gamoiCina aSkara da uxeSi daudevroba, 
ramac gamoiwvia arsebiTad mcdari faqtis Semcveli gancxadebis 
gavrceleba.~

amgvari formulireba zustad asaxavs precedentul samarTlSi 
SemuSavebul principebs, rogorc gavrcelebuli cnobebisadmi 
gamavrceleblis subieqturi mimarTebis elementis SemotaniT, 
aseve mtkicebis tvirTis aspeqtirebis TvalsazrisiTac da qmnis 
maqsimalur garantiebs sazogadoebrivad mniSvnelovan sakiTxebT-
an mimarTebiT informatiuli nakadis Tavisufali dinebisaTvis.

amasTan, kanoni ganasxvavebs erTmaneTisagan kerZo da sajaro 
pirebs da adgens erTi SexedviT gansxvavebul standartebs kerZo 
pirebis ciliswamebis saqmeebTan mimarTebiT. kerZod, kanonis me-13 
muxlis Tanaxmad:

`pirs ekisreba samoqalaqosamarTlebrivi pasuxismgebloba ker-
Zo piris ciliswamebisaTvis, Tu mosarCele sasamarTloSi daamt-
kicebs, rom mopasuxis gancxadeba Seicavs arsebiTad mcdar faqts 
uSualod mosarCelis Sesaxeb da am gancxadebiT mosarCeles ziani 
miadga.~

Tumca aRniSnuli norma wakiTxul unda iqnes amave kanonis me-16 mux-
liT gaTvaliswinebuli debulebis konteqstSi, romlis Tanaxmadac:

`pirs ciliswamebisTvis ar ekisreba pasuxismgebloba, Tu man ar 
icoda da arc SeiZleba codnoda, rom ciliswamebas avrcelebda.~
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M mocemul debulebaTa gaTvaliswinebiT, mosarCele, romelic 
warmoadgens kerZo pirs, valdebulia daamtkicos, rom:

a) gancxadeba Seicavs arsebiTad mcdar faqts;
b) mas am gancxadebis Sedegad miadga ziani;
g) ganmcxadebelma icoda, rom avrcelebda mcdar informacias 

da amgvarad moqmedebda boroti ganzraxviT, an mas SeeZlo, magram 
ar miiRo gonivruli zomebi informaciis WeSmaritebis gadamowme-
bisaTvis.

iseT SemTxvevebSi, rodesac xdeba kerZo piris reputaciis xe-
lyofa, gavrcelebul informacias ar aqvs sazogadoebriv-Rire-
bulebiTi mniSvneloba da sapirwone faseulobebad rCeba, erTi 
mxriv, pirovnebis TviTrealizacia, xolo, meore mxriv, kerZo piris 
legitimuri interesi, daicvas sakuTari pativi da Rirseba, mtkice-
bis tvirTis aspeqtirebis TvalsazrisiT, gamoxatvis Tavisuflebi-
saTvis normatiul doneze amgvari calmxrivi upiratesobis miniWe-
ba ar Seesabameba evropuli sasamarTlos precedentuli samarTliT 
Camoyalibebul debulebebs, arRvevs kolidirebul sikeTeTa konk-
retuli Sedarebis princips da akninebs reputaciis, rogorc dac-
uli faseulobis, Rirebulebas. 

5. 	azri da reputacia

azri, gansxvavebiT faqtisagan, individis mier garesamyaros su-
bieqturi Wvretis produqtia da, rogorc aseTi, mtkicebas ar eqvem-
debareba. azris es imanenturi niSan-Tviseba ar iZleva misi, rogorc 
subieqturi kategoriis, obieqturi mcdaroba-WeSmaritebis gan-
sazRvris saSualebas. aRniSnulidan gamomdinare, azris Sinaarso-
briv-RirebulebiTi faseuloba araviTar gavlenas ar axdens misi, 
rogorc garantirebuli faseulobis, dacvis xarisxze, anu sasa-
marTlo ar axdens `Rirebuli~ da `uRirsi~ ideebis diferencirebas 
da maTi dacvis gansxvavebuli xarisxiT aRWurvas. am TvalsazrisiT, 
evropulma sasamarTlom uaRresad maRali standarti daadgina 
saqmeSi _ hendisaidi gaerTianebuli samefos winaaRmdeg, sadac aR-
niSna, rom `gamoxatvis Tavisufleba gamoiyeneba ara mxolod im in-
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formaciebisa da ideebis mimarT, romlebic miiRebian sazogadoebis 
mier da ar miiCnevian Seuracxmyofelad, aramed im ideebis mimarT, 
romlebic Seuracxyofen, SokSi agdeben da… aRaSfoTeben saxelmwi-
fosa da sazogadoebas. amgvaria pluralizmis, tolerantobisa da 
gonierebis moTxovnebi, romelTa gareSec ar arsebobs demokratiu-
li sazogadoeba.~20 Aam TvalsazrisiT, erTaderTi gamonaklisia rasis-
tuli xasiaTis gancxadebebi, romlebic rasobriv Seuwynareblobasa 
da diskriminacias qadageben. rogorc komisiam aRniSna, dauSvebelia, 
rom gamoxatvis Tavisufleba evropuli konvenciiT gaTvaliswineb-
uli sxva ufleba-TavisuflebaTa gauqmebis safuZveli gaxdes. Aamg-
vari pozicia efuZneba e.w. tolerantobis paradoqss, anu absolu-
turi Semwynarebloba iwvevs iseTi ideebis gavrcelebas, romlebic 
zemoaRniSnul princips uTxrian safuZvels.

sityvisa da gamoxatvis Tavisuflebis Sesaxeb saqarTvelos kan-
onis me-3 muxlis me-2 punqtis `a~ qvepunqtis Tanaxmad, gamoxatvis 
Tavisufleba gulisxmobs azris absolutur Tavisuflebas, xolo 
amave kanonis me-4 muxlis pirveli punqtis mixedviT, azri daculia 
absoluturi privilegiiT, rac, amave kanoniT dadgenil terminTa 
ganmartebis mixedviT, gulisxmobs kanoniT gaTvaliswinebuli pas-
uxismgeblobisagan piris srul da upirobo gaTavisuflebas. Tumca, 
rogorc evropuli sasamarTlos praqtikis ganxilva cxadyofs, azris 
Sinaarsobriv-RirebulebiTi faseulobis gansazRvris SeuZle-
bloba ar unda iqnes aRqmuli ise, TiTqos azri absoluturi dacviT 
aRWurvili kategoria aris. aseT SemTxvevebSi, azri, rogorc TviT-
RirebulebiTi faseuloba, unda Sefasdes reputaciasTan, rogorc 
dacul da garantirebul faseulobasTan, konteqstSi. 

A azrsa da reputacias Soris balansis dadgenisas evropuli 
sasamarTlo, iseve rogorc faqtebTan mimarTebiT, mocemul sike-
TeTa konkretuli Sedarebis princips efuZneba da, aRniSnulidan 
gamomdinare, saqmis faqtobrivi mocemulobebis gaTvaliswinebiT 
sazRvravs, xom ar xelyo gavrcelebulma azrma pirovnebis rep-
utacia ise, rom warmoiSva mwvave socialuri moTxovnileba gamox-
atvis Tavisuflebis SezRudvisa. sasamarTlo praqtikis analizi 
cxadyofs, rom mocemuli sakiTxis gadawyvetisas sasamarTlo, 

20	 Handyside v. the United Kingdom, 1976.
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garda iseTi zogadi faqtorebisa, rogorebic aris azris Sinaarso-
briv-Tematuri mxare da misi konkretuli obieqti, gansakuTrebul 
yuradRebas amaxvilebs Semdeg sakiTxebze:

1. gamoTqmuli mosazrebebis faqtobriv safuZvelze, anu sasa-
marTlo gansakuTrebul yuradRebas uTmobs sakiTxs imis Taobaze, 
efuZnebodnen Tu ara gamoTqmuli mosazrebebi konkretul faqto-
briv safuZvels. aRniSnuli moTxovna pirvelad sasamarTlos mier 
Camoyalibda saqmeSi _ lingensi avstriis winaaRmdeg, sadac sasa-
marTlom aRniSna, rom `faqtebi, romlebsac b-ni lingensi Tavis Se-
fasebiT msjelobas afuZnebda, meore mxarisaTvis sakamaTo ar yo-
fila.21~ aRniSnuli midgoma ganviTarda SemdgomSi saqmeSi _ jeru-
salemi avstriis winaaRmdeg, romelSic sasamarTlom aRniSna, rom: 

`im SemTxvevebSic ki, rodesac saqme gvaqvs SefasebiT msje
lobebTan, Carevis proporciuloba SeiZleba damokidebuli iyos 
imaze, arsebobs Tu ara sakmarisi faqtobrivi safuZveli mocemuli 
mosazrebisaTvis, rameTu SefasebiTi msjeloba, romelsac aranairi 
faqtobrivi safuZveli ar aqvs, SeiZleba iyos gadaWarbebuli.~22 

mocemulma moTxovnam dasrulebuli saxe miiRo saqmeSi _ de 
bekeri belgiis winaaRmdeg, sadac sasamarTlom aRniSna:

`braldebebi, romlebzec aris saubari, aris mosazrebebi, 
romelTa WeSmaritebis Semowmeba SeuZlebelia.A amgvari mosazrebe-
bi SeiZleba iyos gadaWarbebuli da zRvargadasuli, gansakuTrebiT 
konkretuli faqtobrivi safuZvlis ararsebobis SemTxvevaSi.~23 

2. gamoTqmuli mosazrebebis stilistur misaRebadobaze.
gansakuTrebuli mniSvneloba eniWeba gamoTqmuli mosazrebebis 

stilisturi misaRebadobis sakiTxs. am TvalsazrisiT, sasamarTlo 
dasaSvebad miiCnevs mkacr, mwvave formis, emociuri elementebiT Se-
zavebul kritikas, rac, sasamarTlos azriT, xels uwyobs probleme-
bis ukeT warmoCenas. stilisituri misaRebadobis sakiTxis garkvevi-
sas sasamarTlo yuradrebas amaxvilebs iseT sakiTxebze, rogorebic 
aris gancxadebis konteqsti da misi mizani. am TvalsazrisiT, uaRre-
sad sainteresoa saqme oberSliki avstriis winaaRmdeg, sadac evro-

21	 Lingens v. Austria, 1986, 45.
22	 Jerusalem v. Austria, 2001,.43.
23	 De Haes and Gijsels v. Belgium, 1997, 47.
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pulma sasamarTlom politikuri debatebis konteqstSi dasaSvebad 
miiCnia politikosis mimarT sityva `idiotis~ gamoyeneba. saqmis faq-
tobrivi garemoebebi aseTi iyo: avstrielma politikosma haiderma 
mSvidobis dRisadmi miZRvnil sazeimo Sexvedraze ganacxada, rom me-
ore msoflio omSi monawile yvela jariskaci, miuxedavad imisa, Tu 
romel mxares omobdnen isini, ibrZodnen msoflioSi mSvidobisa da 
demokratiis dasamyareblad da rom maT Cauyares safuZveli dRevan-
deli demokratiuli sazogadoebis ganviTarebas. aRniSnul gancx-
adebas pasuxad mohyva oberSlikis statia, sadac igi aRniSnul poli-
tikoss ̀ idiotad~ moixseniebda. sasamarTlom xazi gausva im garemoe-
bas, rom mocemuli statiis mwvave stilisturi forma mniSvnelovan-
wilad ganpirobebuli iyo haideris provokaciuli gancxadebiT da 
aRniSna: `gansakuTrebuli mniSvneloba unda mieniWos b-ni haideris 
gamosvlas, romlis Sesaxebac iuwyeboda b-ni oberSliki. Bb-ni haid-
eri, roca acxadebda, rom yvela jariskaci, romelic meore msoflio 
omis dros omobda, ibrZoda mSvidobisa da TavisuflebisaTviso ... 
mkafiod acnobierebda, rom misi sityvebi provokaciuli xasiaTis ma-
tareblebi iyvnen da Sedegad mwvave reaqcia SeeZloT gamoewviaT~ .... 
`xazi unda gaesvas im garemoebas, rom gamonaTqvam `idiots~ SeeZlo 
politikosis Seuracxyofa, Tumca aRniSnuli sityvis gamoyeneba ar 
iyo `araproporciuli~ im gaugebrobis gaTvaliswinebiT, romelic 
Segnebulad iqna gamowveuli b-ni haideris mier.~

analogiuri pozicia dafiqsirda saqmeSi _ lopes gomes de silva 
portugaliis winaaRmdeg,24 romelSic evropulma sasamarTlom aR-
niSna, rom terminebis: `uzneos~ da `uxeSis~ gamoyeneba da statiis 
saerTo mkveTri toni ganpirobebuli iyo oponentis mier gamoTq-
muli provokaciuli xasiaTis SefasebebiT.

stilisturi misaRebadobis sakiTxis gadawyvetisas sasamarTlo 
gansakuTrebul mniSvnelobas aniWebs gancxadebis mizans. Tu kri-
tika ar aris TviTmizani da igi mowodebulia problematuri sak-
iTxebis gansaxilvelad, sasamarTlo dasaSvebad miiCnevs stilis-
tikis TvalsazrisiT misaRebi farglebis garkveul gadaWarbebas. 
sailustraciod SeiZleba moviyvanoT saqme torgeir torgeirsoni 
islandiis winaaRmdeg, sadac ganmcxadebeli brals sdebda reiki-

24	 Lopes Gomes da Silva v. Portugal, 2000.
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avikis policias ZaladobaSi da moixseniebda maT rogorc mundir-
ian cxovelebs, romelTa inteleqtualuri koeficienti axalSobi-
lis donemde aris dasuli da moiTxovda iusticiis ministrisagan am 
faqtebis Semswavleli komisiis Seqmnas. amasTan dakavSirebiT evro-
pulma sasamarTlom aRniSna: `orive statia gamoirCeva gamoxatvis 
sakmaod mkveTri formiT. miuxedavad amisa, mxedvelobaSi viRebT 
maT mizans, im zemoqmedebas, romlis misaRwevadac isini iyvnen mow-
odebulni da sasamarTlos miaCnia, rom maTi ena ar SeiZleba CaiTva-
los zedmetad mkveTrad.~25 

6. daskvna

saqarTvelos kanoni `sityvisa da gamoxatvis Tavisuflebis Ses-
axeb~ qmnis maqsimalur garantiebs gamoxatvis Tavisuflebis real-
izaciisaTvis da amkvidrebs mTel rigs saqarTvelos sakanonmde-
blo sivrcisaTvis novatoruli midgomebisa da definiciebisas. 
ase magaliTad, igi iTvaliswinebs sazogadoebrivi interesis mqone 
sakiTxTa cnebas, amkvidrebs sazogadoebriv-RirebulebiTi mniS-
vnelobis mqone cnobebTan mimarTebiT gamavrceleblis subieq-
turi mimarTebis elements, axdens diferencirebas kerZo da saja-
ro pirebs Soris. miuxedavad imisa, rom kanoniT damkvidrebuli 
cnebebi da modelebi TiTqmis srulyofilad Seesabameba adamianis 
uflebaTa evropuli sasamarTlos mier damkvidrebul principebs, 
arsebobs rigi sakiTxebisa, romlebic garkveul koreqtirebas saWi-
roeben. aRniSnuli umTavresad Seexeba kerZo pirebTan mimarTebiT 
kanoniT gansazRvrul mtkicebis tvirTs da azris, rogorc subieq-
turi kategoriis, dacvis absoluturi xarisxiT aRWurvis sakiTxs, 
vinaidan mocemul sakiTxebTan mimarTebiT kanoniT gaTvaliswineb-
uli midgomebi ewinaaRmdegeba kolidirebul sikeTeTa konkretuli 
Sedarebis princips, arRveven balanss reputaciasa da gamoxatvis 
Tavisuflebas, rogorc dapirispirebul faseulobebs, Soris da 
aknineben reputaciis, rogorc daculi da garantirebuli faseu-
lobis Rirebulebas.

25	 Thorgeir Thorgeirson v. Iceland, 1992.
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Tanazomierebis principi evropis 
gaerTianebis samarTlis ZiriTadi 
uflebebisa da Tavisuflebebis sferoSi

1. Tanazomierebis principis sayovelTao samarTlebriv 
principad Camoyalibeba

evropis gaerTianebis samarTlis sayovelTao samarTlebrivi 
principebis Camoyalibebis wyaroa wevri saxelmwifoebis sakon-
stitucio tradiciebi.� Tanazomierebis principi mocemulia yvela 
wevri saxelmwifos samarTalwesrigSi.� Sesabamisad, mas, rogorc 
sayovelTao samarTlebriv princips, pirveladi samarTlis xarisxi 
aqvs� da aRiarebulia `gaerTianebis samarTlebrivi RonisZiebebis 
SemzRudvel yovlismomcvel principad~.�

2. Tanazomierebis principis gamoyenebis sfero

Tavdapirvelad Tanazomierebis principi evropis gaerTianebis 
samarTalSi jer kidev Camouyalibebeli ZiriTadi uflebebis Sem-
cvlelis rols asrulebda.� mogvianebiT ki mas TandaTan ZiriTadi 

�	 evropis kavSiris Sesaxeb xelSekrulebis me-6 muxlis meore abzaci. dawvrilebiT ix.: J. 
Ukrow, Richterliche Rechtsfortbildung durch den EuGH, Baden-Baden, 1995, gv. 49.

�	 ix.: H. Kutscher, Der Grundsatz der Verhältnismäßigkeit im Recht der Europäischen Gemeinschaften, 
in: H. Kutscher, G. Ress, F. Teitgen, F. Ermacora, G. Ubertazzi, (Hrsg.), Der Grundsatz der Verhältnis-
mäßigkeit in europäischen Rechtsordnungen, Heidelberg, 1985, gv. 95.

�	 dawvrilebiT ix.: I. Pernice, Grundrechtsgehalte im europäischen Gemeinschaftsrecht, 1. Auflage, 
Baden-Baden, 1979, gv. 234; J. Ukrow, Richterliche Rechtsfortbildung durch den EUGH, Baden-
Baden, 1995, gv. 49; J. Schwarze, Europäisches Verwaltungsrecht, Band II, 1. Auflage, Baden-
Baden, 1988, gv. 830; M. Zuleeg, in: H. Groeben, J. Thiesing, C.-D. Ehlermann, (Hrsg.), Kommentar 
zum EU-/EG-Vertrag, 5. Auflage, Baden-Baden, 1997, Art. 3b, Rn. 29. 

�	 EuGH – Rs. 11/70, Slg. 1970, 1125.
�	 EuGH – Rs. 29/69, Slg. 1969, 425; Sead. agreTve G. Ress, Der Grundsatz der Verhältnismäßigkeit 

im deutschen Recht, in: H. Kutscher, G. Ress, F. Teitgen, F. Ermacora, G. Ubertazzi, (Hrsg.), Der 
Grundsatz der Verhältnismäßigkeit in europäischen Rechtsordnungen, Heidelberg, 1985, gv. 40.
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uflebebis SezRudvis limitirebis funqcia daekisra.� amasTan, aR-
niSnuli funqcia gansakuTrebul mniSvnelobas iZens, vinaidan kom-
petenciis ganmsazRvreli normebis bundovneba da evropis gaer-
Tianebis samarTalSi ZiriTadi uflebebis samarTlebrivad saval-
debulo katalogis ararseboba ufro met datvirTvas aniWebs Tana-
zomierebis princips, vidre es mas erovnuli samarTlis farglebSi 
aqvs. Tanazomierebis princips adamianis uflebebis sferoSi aqvs 
interpretaciis principis funqcia ZiriTadi uflebebis SezRud-
vis ukiduresi farglebis dadgenis TvalsazrisiT.�

dResdReisobiT Tanazomierebis principi evropis gaerTianebis 
damfuZnebeli xelSekrulebis me-5 muxlis me-3 abzacSia mocemuli 
da misi moqmedeba, sayovelTao SexedulebiT, evropis gaerTianebis 
yvela qmedebaze vrceldeba, miuxedavad kompetenciis saxis, moqme-
di organosa da arCeuli samarTlebrivi formisa.� amasTan, aRsani-
Snavia, rom is moTxovnebi, romlebic Tanazomierebis princips waey-
eneba, damokidebulia qmedebis tipsa da sferoze da ufro mkacri 
xasiaTi aqvs, rodesac qmedeba calkeuli SemTxvevis regulirebas 
isaxavs miznad.� evropis gaerTianebis damfuZnebeli xelSekruleb-
is me-5 muxlis me-3 abzaci exeba qmedebis saxesa da moculobas, anu 
misi moqmedebis diapazonsa da intensiurobas. wevri saxelmwifoe-
bis qmedebebic – gansakuTrebiT, evropis gaerTianebis samarTlis 
aRsrulebis sferoSi – eqvemdebareba Tanazomierebis principiT 
dadgenil masStabebs.10 Tanazomierebis principi mocemulia aseve 
evropis gaerTianebis damfuZnebeli xelSekrulebis im debulebeb-
Sic, romlebic gaerTianebis miznebTan mimarTebiT garkveul gamon-
aklisebsac uSvebs.11 miuxedavad imisa, rom pirdapir mxolod cneba 
`saWiroeba~ aris mocemuli, nagulisxmevia samive kriteriumi: saWi-
roeba, gamosadegoba da Tanazomiereba viwro gagebiT.12 

�	 EuGH – Rs. 44/79, Slg. 1979, 3727; Rs. 4/73, Slg. 1974, 491.
�	 Sead.: J. Schwarze, Europäisches Verwaltungsrecht, Band II, 1. Auflage, Baden-Baden, 1988, gv. 

793, 805.
�	 Sead.: Ch. Calliess, Das Subsidiaritäts- und Solidaritätsprinzip in der Europäischen Union, Saar-

brücken, 1996, gv. 103; M. Zuleeg, in: H. Groeben, J. Thiesing, C.-D. Ehlermann, (Hrsg.), Kommentar 
zum EU-/EG-Vertrag, 5. Auflage, Baden-Baden, 1997, Art. 3b, Rn. 29.

�	 Sead.: J. Schwarze, Europäisches Verwaltungsrecht, Band II, 1. Auflage, Baden-Baden, 1988, gv. 838.
10	 EuGH – Rs. 205-215/82, Slg. 1983, 2633 (2665).
11	 Sead. evropis gaerTianebis damfuZnebeli xelSekrulebis 30-e, 39-e da 46-e muxlebi.
12	 Sead.: A. Bogdandy, M. Nettesheim, in: E. Grabitz (Hrsg.), Kommentar zu EU, Art. 3b, Rn.50. 
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3. Tanazomierebis principi, rogorc SezRudvis efeqtiani 
limitireba

3.1 evropis gaerTianebis sasamarTlos praqtika

Tanazomierebis principis samive elementi moipoveba evropis 
gaerTianebis sasamarTlos mier mocemul `cnebaSi~, romelic man 
Tavis gadawyvetilebaSi Srederi-s saqmeze Semdegnairad Camoay-
aliba: `zomebi, romlebic ekonomikuri cxovrebis monawileebs fin-
ansur tvirTs akisrebs, mxolod maSin aris kanonieri, Tuki isini aR-
niSnuli regulirebiT dasaxuli miznebis misaRwevad gamodgeba da 
saWiroa. amasTan, Tuki asarCevia ramdenime gamosadegi zoma, unda 
SeirCes is, romelic yvelaze mcire tvirTs iTvaliswinebs; garda 
amisa, dakisrebuli tvirTi dasaxul miznebTan Tanazomier damok-
idebulebaSi unda iyos.~13

3.1.1 gamosadegoba

evropis gaerTianebis sasamarTlos mier qmedebis gamosade-
gobis kontroli xorcieldeba e.w. `mtkicebulebaTa Semowmeb-
is~ gziT, romlis drosac mxolod da mxolod mowmdeba, saxezea 
aSkara Secdoma Tu Sesabamisi organos mier Tavisi kompetenciis 
farglebis gadacileba.14 kompetenciis farglebi eqvemdebareba 
sasamarTlo kontrols.15 amasTan, kompetenciis ganxorcieleba 
unda gulisxmobdes ramdenime SesaZlebelidan im zomis arCevas, 
romelic misaRwev mizanTan mimarTebiT yvelaze gamosadegad 
aRiqmeba.16 evropis gaerTianebis RonisZiebis mizani unda iyos 
xelSekrulebiT garantirebuli ZiriTadi Tavisuflebebis – pir-
Ta, saqonlisa da kapitalis gadaadgilebis Tavisuflebis, aseve 
dafuZnebis Tavisuflebis efeqtiani ganxorcielebis uzrun-
velyofa.

13	 EuGH – Rs. 265/87, Slg. 1989, 2237 (2269).
14	 EuGH – Slg. 1973, 142; Slg. 82, 551; Slg. 1990 I, 435 (481); Slg. 1992 I, 2651.
15	 EuGH – Rs. C 84/94, Slg. 1996, I-5755.
16	 EuGH – Rs. 265/87, Slg. 1989, 2237 (2259).
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evropis gaerTianebis sasamarTlos praqtikaSi gamosadegobis 
kontroli ver gadalaxa wevri saxelmwifoebis ramdenime qmedebam, 
romlebic evropis gaerTianebis samarTlebriv ZiriTad Tavisuf-
lebebs arRvevdnen. evropis gaerTianebis sasamarTlom didi xniT 
adre daadastura, rom ZiriTad Tavisuflebebs uSualo moqmedebis 
Zala aqvT da, Sesabamisad, isini TiToeuli adamianis subieqturi 
uflebebis safuZvels qmnian.17

3.1.2 saWiroeba

áèåæåþï èïøòí ïîòì ìïÿòîë, àóêò æïìïõóäò èòçíòì ìïàïíïæëæ 
èïéùåâï øåóûäåþåäòï ìõâï îëèåäòèå áèåæåþòà, îëèåäòú æïìïúïâ 
ìïèïîàäåþîòâ  ëþòåáüì íïêäåþ çòïíì èòïñåíåþæï. ïáïú ìïÿòîëï åèðò
îòóä-ðîëã­íëçóäò øåôïìåþï. ïèïìàïí, øåìïþïèòì ëîãïíëì ïìåâå ôïî
àë ïîåïäò ãïï÷íòï ïéíòøíóä øåôïìåþïìàïí èòèïîàåþïøò.18 ìïÿòîëåþòì 
êîòüåîòóèòì øåèëùèåþòìïì ãïíìïêóàîåþòà ãïàâïäòìùòíåþóäò óíæï 
òáíåì áèåæåþòì ãïíõëîúòåäåþïæëþï æï èòçíòì èòéùåâòì ãïîïíüòï19. 
Sesabamisad, im SemTxvevaSic ki, rodesac SesaZlebeli iyo nak-
lebi zianis momtani zomis gatareba, èëúåèóäò ãïîåèëåþåþò ïî 
òáíï ãïàâïäòìùòíåþóäò ìùëîåæ ãïíõëîúòåäåþïæëþòì ïîãóèåíüçå 
æïñîæíëþòà.20 ekonomikuri xasiaTis mosazrebebic xSirad gadamwy-
vet rols àïèïøëþåí: Tuki Sesabamisi RonisZieba, magaliTad, saer-
To agrarul politikas emsaxureba, SeiZleba igi saWirod CaiTva-
los, òè øåèàõâåâïøòú êò, Tundac òãò arc ise msubuqi iyos.21

saWiroebis kriteriumis arsebobis SemowmebisTvis damaxasi-
aTebelia is, rom upiratesoba eniWeba dazaralebulis interesebs. 
aRniSnuli kriteriumi gansakuTrebiT mkacrad gamoiyeneba wevri 
saxelmwifoebis mimarT ZiriTadi Tavisuflebebis garantiebis 
dacvis kuTxiT da xSirad maT mier gatarebuli zomebi saWiroebis 
kriteriumis moTxovnebs ar akmayofilebs.22 

17	 EuGH – Rs. 6/64, Slg. 1964, 1273; Rs. 2/74, Slg. 1974, 652.
18	 EuGH – Rs. 265/87, Slg. 89, 2260.
19	 EuGH – Rs. 8/55, Slg. 1955/56, 297, 311; Rs. 9/85, Slg. 1986, 2831, 2848.
20	 EuGH – Rs. 5/73, Slg. 1973, 1091, 1112.
21	 EuGH – Slg. 1973, 400; Rs. 265/87, Slg. 1989, 2260; ix. aseve J. Schwarze, Europäisches Verwal-

tungsrecht, Band II, 1. Auflage, Baden-Baden, 1988, gv. 835.
22	 Sead.: A. Bogdandy, M. Nettesheim, in: E. Grabitz (Hrsg.), Kommentar zu EU, Art. 3b, Rn.54.
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aseve jer kidev didi xnis win Camoayaliba evropis gaerTianebis 
sasamarTlom `iZulebiTi moTxovnebis~23 kriteriumebi, rogore-
bicaa, magaliTad, vaWrobis gamWvirvaloeba da momxmarebelTa 
dacva, romlebzec dayrdnobiT mxolod maSin aris gamarTlebuli 
xelSekrulebiT garantirebuli ZiriTadi Tavisuflebebis SezRud-
va, Tuki igi upirobod saWiroa.

aRsaniSnavia, rom saWiroebis kriteriumis Sesabamisi qmedebis Se-
mowmebas evropis gaerTianebis sasamarTlo mxolod im SemTxvevaSi 
axorcielebs, Tuki ar dadginda mocemuli qmedebis gamosadegobis 
principTan aSkara Seusabamoba.24 es tendencia sasamarTlos bolo 
periodis praqtikaSic ar Secvlila.25

3.1.3 Tanazomiereba viwro gagebiT

qmedeba im SemTxvevaSi SeiZleba CaiTvalos Tanazomierad, rode-
sac mosalodneli Sedegi zianTan Tanazomier kavSirSia, anu unda 
arsebobdes garkveuli Tanafardoba mxardaWeril da xelyofil 
samarTlebriv interesebs Soris. amas evropis gaerTianebis sasa-
marTlo ganasxvavebs imis mixedviT, saqme exeba xelSekrulebiT ga-
rantirebuli ZiriTadi Tavisuflebebis Tu ZiriTadi uflebebis 
xelyofas. pirvel SemTxvevaSi, sasamarTlo mocemul kriteriums 
amowmebs zogadi SefasebiT. amasTan, upirveles yovlisa, iTval-
iswinebs, Tu ra wvlili miuZRvis TviT im pirs, romlis interesebis 
xelyofac moxda gansaxilvel mdgomareobaSi aRmoCenasTan mima-
rTebiT.26 savaWro-politikuri dacviTi RonisZiebebiT dadgenil 
SezRudvebTan dakavSirebiT evropis gaerTianebis sasamarTlo aR-
niSnavs, rom sabazro urTierTobebSi monawile subieqtebs Tavisu-
fali arCevanis saSualeba aqvT _ SeuZliaT, bazris nebismieri konk-
retuli segmenti airCion TavianTi saqmianobisaTvis. Sesabamisad, 
iseTi fuladi sanqciac ar aris araproporciuli, romelic sawar-
mos arsebobas uqmnis safrTxes.27 xolo im SemTxvevaSi, Tuki Sesa-

23	 EuGH – Rs. 120/78, Slg. 1979, 649; Rs. 8/74, Slg. 1974, 837; Rs. C-267-268/91, Slg. 1993 I, 6097.
24	 mag.: EuGH – Rs. 179/84, Slg. 1985, 2301.
25	 Sead.: EuGH – Rs. C-68/95, Slg. 1996, I-6065; Rs. C-280/93, Slg. 1994, I-4973.
26	 EuGH – Rs. 5/73, Slg. 1973, 1091 (1111).
27	 EuGH – Rs. 12/84, Slg. 1984, 1271 (1279).
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bamisi RonisZieba diskriminacias axdens, gasamarTlebeli safuZv-
lis gareSe, sabazro urTierTobebis monawilesa an monawileTa 
jgufze, romlebic aranebayoflobiT aRmoCndnen mocemul speci-
fikur mdgomareobaSi, sasamarTlo Sesabamis RonisZiebas arapro-
porciulad miiCnevs.28 Tumca aqve unda aRiniSnos, rom Tuki Sesa-
bamisi SezRudva sabazro urTierTobebis yvela monawiles Tanabrad 
exeba, sasamarTlo mas proporciulad miiCnevs, Tundac ekonomiku-
ri saqmianobis Tavisuflebas radikalurad zRudavdes.29

evropis gaerTianebis samarTliT gansazRvruli Tavisufleb-
is im Sinaarsobrivi degradirebis Sefasebas, rac gamoiwvia wevri 
saxelmwifos mxridan gaumarTlebelma SezRudvebma, sasamarTlo 
axdens ZiriTadi Tavisuflebis arsis xelSeuxeblobis principidan 
gamomdinare.30

Tuki Sesabamisi RonisZieba ZiriTad uflebas xelyofs, evro-
pis gaerTianebis sasamarTlos SexedulebiT, mxolod maSin aris 
saxeze araproporciuloba, roca igi Tavis arsSi aris xelyofili.31 
sakiTxavia, ra kriteriumiT adgens sasamarTlo, rodis aris Ziri-
Tadi ufleba Tavis arsSi xelyofili. amasTan dakavSirebiT, pir-
vel rigSi, gaTvaliswinebuli unda iqnes saerTo sakonstitucio 
tradiciebi. Tuki isini uSveben mocemuli saxis zomis gatarebas, 
am SemTxvevaSi miiCneva, rom uflebis arsis xelyofa ar xdeba; saw-
inaaRmdego daskvnamde midis sasamarTlo im SemTxvevaSi, Tuki Tun-
dac erT wevr saxelmwifoSi msgavsi SezRudva miuReblad CaiTvle-
ba.32 gasaTvaliswinebelia aseve SezRudvis xangrZlivoba, romlis 
mixedviT vadaSi SezRudva da gardamavali debulebebi maTi saxisa 
da moculobis Sesabamisad proporciulad an araproporciulad 
SeiZleba iqnes miCneuli.33 

gasaTvaliswinebelia aseve is, rom jerjerobiT evropis kav-
Siris ZiriTad uflebaTa qartia, romlis prezentaciac 2000 wels 
moxda evropuli sabWos mier, kvlavindeburad iuridiulad saval-

28	 EuGH – Slg. 1977, 1221.
29	 mag. kvotebis daweseba; EuGH – Rs. 138/79, Slg. 1980, 333 (3359).
30	 Sead.: I. Pernice, Grundrechtsgehalte im europäischen Gemeinschaftsrecht, 1. Auflage, Baden-

Baden, 1979, gv. 217.
31	 EuZW 1992, 155.
32	 EuGH – Rs. 4/73, Slg. 1974, 507.
33	 EuGH – Rs. 44/79, Slg. 1979, 3727 (3769).
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debulo Zalis armqone dokumentad rCeba. ase rom, ZiriTadi ufle-
bebi evropis gaerTianebis sasamarTlos mier evropis gaerTianebis 
sayovelTao principebis saxiT viTardeba. amasTan, sasamarTlos 
ZiriTadi orientiri kvlavindeburad aris wevri saxelmwifoebis 
saerTo sakonstitucio tradiciebi da adamianis uflebaTa da Zir-
iTad TavisuflebaTa evropuli konvencia,34 miuxedavad imisa, rom 
evropis gaerTianeba aRniSnuli konvenciis xelSemkvreli mxare ar 
aris.35 

3.2 literaturaSi gamoTqmuli Sexedulebebi

literaturaSi didi adgili eTmoba kvlevas imis Sesaxeb, uzrun-
velyofili aris Tu ara Tanazomierebis principis saSualebiT ada-
mianis uflebebis efeqtiani dacva, vinaidan mas evropis gaerTianeb-
is sasamarTlo ZiriTadi uflebebisa da Tavisuflebebis sferoSi 
SezRudvebis limitirebis saSualebad iyenebs.

rogorc zemoT aRiniSna, xSirad sasamarTlo praqtikaSi, imis 
gasarkvevad, Tu ramdenad dakmayofilebulia Tanazomierebis 3 
elementis kriteriumTa moTxovnebi, Semowmebis Semoklebuli 
forma gamoiyeneba. Sedegad, ZiriTadi uflebebis formalur aRi-
arebasa da maT praqtikul efeqtianobas Soris SesamCnevi sxvao-
bis gamo, xSirad literaturaSi kritika gamoiTqmeba.36 Tumca, 
amasTan, avtorTa umravlesobis mier aRiniSneba, rom evropis 
gaerTianebis doneze SeiniSneba ZiriTadi uflebebis dacvis sul 
ufro mzardi kultura.37 isini, marTalia, aRiareben, rom ZiriT-
adi uflebebis dacvis uzrunvelyofa SeuZlebelia dacvis sfer-
os viwro definiciiT da sazogadoebrivi keTildReobis cnebis 

34	 EuGH – Rs. C-260/89, Slg. 1991 I, 2925.
35	 aRniSnulTan dakavSirebiT dawvrilebiT ix.: g.GgabriCiZe, `adamianis uflebebis dacva da 

evropis gaerTianebis samarTali~, adamianis uflebaTa dacva erovnul da saerTaSoriso 
samarTalSi, k. korkelia (red.), Tbilisi, 2002, gv. 26.

36	 mag. P. Huber, M., Das Kooperationsverhältnis zwischen BVerfG und EuGH in Grundrechtsfragen, 
EuZW, 1997, 517 (520); J. Caspar, Nationale Grundrechtsgarantien und sekundäres Gemein-
schaftsrecht, DÖV 2000, 349; U. Everling, Will Europe slip on bananas? The Bananas Judgement of 
the Court of the Justice and National Courts, CMLRev. 1996, 33.

37	 mag. I. Pernice, Gemeinschaftsverfassung und Grundrechtsschutz – Grundlagen, Bestand und Pers-
pektiven, NJW 1990, 2420; U. Kischel, Die Kontrolle der Verhältnismäßigkeit durch den Europäischen 
Gerichtshof, in: EuR. 2000, 380; M. Zuleeg, Zum Verhältnis nationaler und europäischer Grundrechte 
– Funktion einer EU-Charta der Grundrechte, EuGRZ, 2000, 511.
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farTo interpretaciiT, radganac am SemTxvevaSi fizikuri piri 
daculia mxolod rogorc ekonomikuri faqtori,38 magram, amas-
Tan, maT mier aRiniSneba, rom es fenomeni logikuria damfuZnebe-
li xelSekrulebebis miznebis gaTvaliswinebiT, romlebic 
ekonomikur integraciaze iyo mimarTuli. amasTan dakavSirebiT, 
xazi esmeba imas, rom sayovelTao samarTlebrivi principis iseTi 
ganviTarebisas, rogorsac Tanazomierebis principi da gaer-
Tianebis doneze ZiriTadi uflebebi aRweven, saWiroa moiZebnos 
saSualeba, romelic xelSekrulebis mizans saukeTesod eTanxme-
ba, arcerTi wevri saxelmwifos samarTlebriv rwmenas Zireulad 
ar ewinaaRmdegeba da SeZlebisdagvarad umravlesobis praqtikas 
Seesabameba.39 Tumca, amasTan, evropis gaerTianebis sasamarTlo ar 
aris valdebuli, normaTa kontrolis safuZvlad romelime wevri 
saxelmwifos maqsimaluri donis dacvis kriteriumi gamoiyenos. 
amave dros, miiCneva, rom ZiriTadi uflebebis gaerTianebis don-
eze arasrulfasovnad dacvis kompensireba xdeba gaerTianebis 
samarTlebrivi ZiriTadi Tavisuflebebis safuZvelze miRebuli 
sargebliT da wevri saxelmwifoebis poziciiT, romelic ZiriTa-
di uflebebis dacvazea mimarTuli.40 Sesabamisad, Tanazomierebis 
principis gamoyeneba zemoaRniSnuli saxiT arsebiTad Seesabameba 
wevri saxelmwifoebis samarTalwesrigis standartebs. Sedegad, 
Tanazomierebis principis saSualebiT samarTlebrivi poziciebis 
dacva sakmaod efeqtianad xorcieldeba.41

literaturaSi gansakuTrebul kritikas imsaxurebs evropis 
gaerTianebis sasamarTlos mier Tanazomierebis kriteriumis Se-
mowmebis `Semoklebuli~ variantis gamoyeneba. mag., Staini42 am sax-
iT Tanazomierebis kriteriumis gamoyenebis praqtikas Seusabamod 
miiCnevs adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
konvenciis standartebTan. wevr saxelmwifoTa umravlesobis sa-
marTalwesrigSic mowmdeba, Tu ramdenad dakmayofilebulia Tana-
zomierebis samive elementi. amasTan, igi aRniSnavs, rom `Semokle-

38	 ix.: J. Ukrow, Richterliche Rechtsfortbildung durch den EuGH, Baden-Baden, 1995, gv. 53.
39	 Sead.: J. Ukrow, Richterliche Rechtsfortbildung durch den EuGH, Baden-Baden, 1995, gv. 47.
40	 ix.: J. Ukrow, Richterliche Rechtsfortbildung durch den EuGH, Baden-Baden, 1995, gv. 48.
41	 Sead.: J. Ukrow, Richterliche Rechtsfortbildung durch den EuGH, Baden-Baden, 1995, gv. 54.
42	 T. Stein, “Bananen-Split”?, EuZW, 1998, gv. 261.
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buli~ variantis gamoyenebis gamarTleba SeuZlebelia integraciis 
gansakuTrebul faseulobaze dayrdnobiT.43

evropis gaerTianebis sasamarTlos mier ZiriTadi uflebebis 
efeqtiani dacvis uzrunvelyofasTan dakavSirebul erT-erT Zir-
iTad problemad aseve miiCneva wevri saxelmwifoebis poziciebis 
koordinaciasTan dakavSirebuli problemebi da is, rom evropis 
gaerTianebis damfuZnebel xelSekrulebaSi ZiriTadi uflebebis 
katalogi ar arsebobs.44 mocemuli garemoeba sasamarTlosTvis 
SeuZlebels xdis, gansazRvros uflebis dacvis sfero, romelic 
yvelasaTvis misaRebi iqneba. miuxedavad imisa, rom evropis gaer-
Tianebis sasamarTlos mier ganviTarebuli evropis gaerTianebis 
samarTlebrivi ZiriTadi uflebebis sia sakmaod didia, xSirad kri-
tika gamoiTqmeba am uflebebis dacvis arasakmarisad maRal xarisx-
Tan dakavSirebiT.45 

4. 	daskvna

evropis gaerTianebis samarTalSi iuridiulad savaldebulo Za-
lis mqone ZiriTadi uflebebis katalogi kvlavindeburad ar arse-
bobs da, Sesabamisad, ar arsebobs mocemuli uflebebis SezRudvis 
farglebi. aqedan gamomdinare, evropis gaerTianebis sasamarTlo 
kvlavindeburad valdebulia, mxolod evropis kavSiris Sesaxeb 
xelSekrulebis me-6 muxlis meore abzacSi mocemuli wyaroebi, 
kerZod ki wevr saxelmwifoTa konstituciebi da adamianis ufle-
baTa da ZiriTad TavisuflebaTa evropuli konvencia aiRos Ziri-
Tad orientirad. amasTan, sayovelTao samarTlebrivi principebi, 
romelTac Tanazomierebis principic miekuTvneba, unda iyos ara 
wevri saxelmwifoebis samarTlebriv xedvaTa jami, aramed axalSe-
qmnili saerTo samarTlebrivi safuZveli, romelic sayovelTaod 
aRiarebuli standartebis Sesabamisi iqneba.

43	 ix.: T. Stein, “Bananen-Split”?, EuZW, 1998, gv. 261.
44	 Sead.: P. Huber, M., Das Kooperationsverhältnis zwischen BVerfG und EuGH in Grundrechtsfragen, 

EuZW, 1997, 517.
45	 ix.: P. Huber, M., Das Kooperationsverhältnis zwischen BVerfG und EuGH in Grundrechtsfragen, 

EuZW, 1997, 518.
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adamianis uflebaTa evropuli konvencia 
da garemos dacva

1. 	kavSiri adamianis uflebebsa da garemos dacvas Soris

mecnierebisa da teqnikis ganviTarebis Sedegad gamowveuli 
ekologiuri problemebi Tanamedrove msoflios erT-erT mTa-
var sazrunavad iqca. yvelasaTvis cxadia, rom adamianis sicocxle 
didwilad garemozea damokidebuli.� gaero-s farglebSi Catarebu-
li kvlevebi adasturebs, rom arsebobs mizezSedegobrivi kavSiri 
garemos dabinZurebasa da adamianebis sasicocxlo interesebis xe-
lyofas Soris.� 

adamianis uflebebi miznad isaxavs adamianis interesebis dac-
vas, iqneba es sicocxlis, Tavisuflebis, piradi cxovrebisa Tu 
kerZo sakuTrebis interesi.� xolo garemos dacvis ZiriTadi 
miznebia bunebrivi garemos (magaliTad miwis, wylis, haeris, flo-

�	 kacobriobis arseboba damokidebulia bunebrivi garemos ganuwyvetel funqcionireba-
ze, romelic awvdis energias da sakvebs adamianebs. ix.: gaeros `bunebis msoflio qartia~, 
generaluri asambleis #37/7 rezolucia, 1982 weli. 

�	 `gaeros ganviTarebis programis~ farglebSi momzadebuli kvlevis Tanaxmad, ori mi-
lioni adamianis sikvdili da avadmyofobis miliardobiT SemTxveva SeiZleba miekuTv-
nos garemos dabinZurebis mizezs.Aamave kvlevis Tanaxmad, yovelwliurad naadrevi si-
kvdilis 500 milionamde SemTxveva SeiZleba miekuTvnos qalaqebis dabinZurebis maRal 
dones. kvlevaSi gakeTebuli gaTvlebis Tanaxmad, ozonis safaris gauareseba Sedegad 
moitans msoflioSi kanis simsivnis 300000 damatebiT SemTxvevas. ix. UNDP, World Devel-
opment Report, World Bank and Human Development Report, 1993; msoflio bankma Tavis 1997 
wlis moxsenebaSi – `sicarielis Sevseba~ (“Bridging the Gap”) – aRiara, rom infeqciuri 
daavadebebis zrda pirdapir kavSirSia globaluri daTbobiT gamowveul klimatis cv-
lilebasTan. ix. aseve: World Health Organization, The World Health Report on Global Resourc-
es, Geneva, 1995, 18-20; World Bank, World Resources: A Guide to the Global Environment, 1996-
1997, 181-82.

�	 magaliTisaTvis ix. saqarTvelos konstitucia, me-2 Tavi, 1995 weli da adamianis ufleba-
Ta evropuli konvencia, 1950 weli.
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risa da faunis) adamianis mavne zemoqmedebisagan dacva da gare-
mos mavne zemoqmedebisagan adamianebis janmrTelobis dacva (anu 
adamianebis janmrTelobisaTvis uvnebeli garemos dacva).� ase 
rom, garemo, rogorc dacvis obieqti, moicavs bunebriv garemos 
(anu bunebas) da adamianur garemos (anu adamianis janmrTelobi-
saTvis usafrTxo, uvnebel garemos).� erT-erTi yvelaze cnobili 
ganmartebis Tanaxmad, garemos dabinZureba niSnavs adamianis mier 
iseT mavne zemoqmedebas garemoze, romelic zians ayenebs bune-
bas da/an safrTxes uqmnis adamianis janmrTelobas.� ekologiur 
samarTalsa da eTikaSi ganasxvaveben `anTropocentrul~ (“anthro-
pocentric”) da `ekocentrul~ (“ecocentric”) midgomebs. `anTropocen-
truli~ midgomis Tanaxmad, garemos dacva saWiroa adamianebis 
interesebis dacvis mizniT (magaliTad, adamianTa janmrTelobis 
dacvis mizniT), xolo `ekocentrizmis~ Tanaxmad, garemos dacva 
unda xdebodes bunebis dacvis mizniT (magaliTad: haeris, flori-
sa da faunis dacvis mizniT), miuxedavad misi mniSvnelobisa adami-
anebisaTvis.� magaliTad, did britaneTSi ekologiuri samarTlis 
warmoSoba ukavSirdeba mcdelobas _ momxdariyo adamianebis jan-
mrTelobis dacva industriuli revoluciiT gamowveuli gare-
mos dabinZurebisagan. britaneTSi mxolod bolo 30 wlis ganmav-
lobaSi moxda bunebrivi garemos, rogorc garemos dacvis miznis 
aRiareba.� Tanamedrove ekologiuri samarTali aris erTgvari 
kombinacia `ekocentruli~ da `anTropocentruli~ midgomebisa. 
saqarTvelos kanonmdebloba garemos dacvis sferoSi amis kargi 
magaliTia.

adamianis uflebaTa dacva da garemos dacva tradiciulad erTman-
eTisagan damoukideblad ganixileboda, magram iuridiul mecniere-

�	 magaliTisaTvis ix.: saqarTvelos kanoni garemos dacvis Sesaxeb, 1996 weli da saqarTve-
los sisxlis samarTlis kodeqsis XXXVI Tavi (danaSauli garemos dacvis winaaRmdeg), 1999 
weli.

�	 xSirad garemos dacvis konteqstSi saubroben erT mTlian garemoze, anu ar asxvaveben 
bunebriv da adamianur garemos erTmaneTisagan. AaseT SemTxvevaSi diferenciacias axde-
nen garemos dabinZurebis mimRebis (“receptor”) mixedviT, magaliTad, bunebrivi garemos, 
rogorc garemos dabinZurebis mimRebisa da adamianis janmTrelobis, rogorc garemos 
dabinZurebis mimRebis mixedviT. 

�	 M.W. Holdgate, A Perspective on Environmental Pollution, 1979, 24. 
�	 D. Pepper, Modern Environmentalism, 1996, Chap. 2 and 3; J. Alder and D. Wilkonson, Environmen-

tal Law and Ethics, 1999.
�	 S. Bell and D. McGillivrary, Environmental Law, 2002, Chap. 1.
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baSi mogvianebiT ganviTarebuli mimarTulebani cxadyofs, rom arse-
bobs mWidro kavSiri adamianis uflebebsa da garemos dacvas Soris.� 

dRevandel msoflioSi garemos dabinZurebas, iqneba es adamianis 
janmrTelobisaTvis usafrTxo garemos Tu bunebrivi garemos el-
ementebis dabinZureba, Seswevs Zala, safrTxe Seuqmnas adamianis 
uflebebiT dacul sikeTes. magaliTad, adamianis janmrTelobi-
saTvis usafrTxo garemos dabinZurebam SeiZleba xelyos sicocx-
lis ufleba10 da bunebrivi garemos dabinZurebam SeiZleba xelyos 
adamianis sakuTrebis ufleba.11 Ee.w. ̀ stokholmis deklaraciis~ pre-
ambulis Tanaxmad, garemos dacva Zalian mniSvnelovania adamianis 
uflebaTa dacvisaTvis.12 marTlmsajulebis saerTaSoriso sasa-
marTlos mosamarTle ueeremantrim Tavis mosazrebaSi saqmeze _ 
ungreTi slovakeTis winaaRmdeg (Hungary v. Slovakia) _ xazi gausva, 
rom garemosadmi zianis miyenebam SeiZleba, adamianis uflebaTa say-
ovelTao deklaraciaSi mocemuli yvela ufleba xelyos.13Eadamianis 
uflebebi da garemos dacva aris urTierTdamokidebuli da ganuy-
ofeli, SesaZlebelia garemos dacvis adamianis uflebebis dacvis 

�	 adamianis uflebebsa da garemos dacvas Soris kavSirebze zogadad, ix.: A. R. Mowbray, The 
Development of Positive Obligations under the European Convention on Human Rights by the Euro-
pean Court of Human Rights, 2004, Chap. 6; P. Birnie and A. Boyle, International Law and the Envi-
ronment, 2002, Chap. 5; S. Coyle and K. Morrow, The Philosophical Foundations of Environmental 
Law, 2004, Chap. 5; S. Bell and D. McGillivrary, Environmental Law, 2000, Chap. 2; J. Alder and D. 
Wilkinson, Environmental Law and Ethics, 1999; S. Wolf and N. Stanley, Environemntal Law, 2003, 
Chap. 12; R. Picolotti and J. D. Taillant (eds.), Linking Human Rights and Environment, 2003; A. Boyle 
and M. Anderson (eds.), Human Rights Approaches to Environmental Protection, 1998; M. Dejeant-
Pons and M. Pallemaerts, Human rights and the Environment, 2002; M. DeMerieux, Deriving Environ-
mental  Rights from the European Convention for the Protection of Human Rights and Fundamental 
Freedoms, Oxford Journal of Legal Studies, Vol. 21 (No. 3), 2001. 

10	 gasaTvaliswinebelia is garemoeba, rom umetes SemTxvevaSi adamianis janmrTelobisa-
Tvis usafrTxo garemos dabinZureba swored bunebrivi garemos elementebis, mag.: haeris, 
miwis, wylis da a.S., dabinZurebis safuZvelze xdeba. Tumca aris SemTxvevebi, rodesac 
adamianis janmrTelobisaTvis usafrTxo garemo bunebrivi garemos dabinZurebis gareSe 
binZurdeba.MmagaliTad, xmauris zemoqmedebam SeiZleba gamoiwvios adamianis janmrTelo-
bisaTvis usafrTxo garemos dabinZureba, magram ar gamoiwvios haeris, rogorc bunebrivi 
garemos elementis, dabinZureba, miuxedavad imisa, rom xmauris zemoqmedebiT gamowveu-
li adamianuri garemos dabinZureba swored haeris meSveobiT xdeba. 

11	 aseve gasaTvaliswinebelia is garemoebac, rom bunebrivi garemos dabinZurebam SesaZloa, 
adamianis janmrTelobisaTvis zianis miyenebis gareSe xelyos adamianis uflebiT dacu-
li sikeTe. magaliTad, bunebrivi garemos konkretulma dabinZurebam SeiZleba adamianis 
janmrTelobas safrTxe ar Seuqmnas, magram xelyos kerZo sakuTreba.

12	 `adamianuri garemos Sesaxeb gaeros konferenciis deklaracia~, 1972 weli. iTvleba, rom 
saerTaSoriso doneze pirvelad swored am dokumentma moaxdina adamianis uflebebsa da 
garemos dacvas Soris pirdapiri kavSiris dadgena.

13	 1997 w. 
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mizniT gamoyeneba da adamianis uflebebis garemos dacvis mizniT 
gamoyeneba.14 

adamianis uflebaTa samarTlis gadmosaxedidan adamianis ufle-
bebis dakavSireba garemos dacvasTan miznad isaxavs adamianebis 
imdenad dacvas garemos uaryofiTi zemoqmedebisagan,15 ramdenad-
ac es daicavs adamianebis uflebebs darRvevisagan. garemos dacva 
aris saSualeba da ara mizani adamianis uflebebis samarTlisaTvis, 
magram es kavSiri SesaZlebelia, gamoyenebul iqnes garemos dacvis 
miznebisaTvisac.16 

garemos dacvasa da adamianis uflebebs Soris kavSiris erTgvari 
`institucionalizacia~ moxda e.w. garemosdacviTi uflebis (“en-
vironmental right”) Camoyalibebis saxiT.17 dResdReobiT SevxvdebiT 
mravali qveynis konstitucias, sadac es ufleba, ama Tu im form-
iT, adamianis uflebad aris aRiarebuli.18 saqarTvelos konstitu-
ciac maT ricxvs miekuTvneba.19UaRniSnuli uflebis saqarTvelos 
konstituciaSi asaxva saqarTvelos `mwvaneebis~ iniciativa iyo.20 
aseTi uflebis arseboba SedarebiT axal konstituciebs axasi-
aTebT. garemosdacviTi uflebebi aRiarebulia aseve mraval saer-
TaSorisosamarTlebriv dokumentSi.21 xazi unda gaesvas, rom am 

14	 M. Anderson, Human Rights Approaches to Environmental Protection: An Overview, in: Human Rights 
Approaches to Environmental Protection, A. Boyle and M. Anderson M. (Eds.), 1998, 3.

15	 iqneba es bunebrivi garemos Tu adamianis janmrTelobisaTvis usafrTxo garemos dabin-
Zurebidan gamomdinare garemos uaryofiTi zemoqmedeba.

16	 dResdReobiT ukve iSviaToba aRar aris ekologiuri samarTlis saxelmZRvaneloebSi 
adamianis uflebebis, rogorc garemos dacvis erT-erTi meqanizmis, ganxilva. igi ganixi-
leba rogorc garemos dacvis sisxlis, samoqalaqo da administraciuli meqanizmebis da-
matebiTi meqanizmi. magaliTisaTvis ix. S. Bell and D. McGillivrary, Environmental Law, 2000. 

17	 garemosdacviTi ufleba sxvadasxvanairad SeiZleba iyos formulirebuli. mag.: `janmr-
TelobisaTvis uvnebeli garemos ufleba~ (“Right to a Healthy Environment”), ̀ sufTa garemos 
ufleba~ (“Right to a Clean Environment~), `saxarbielo garemos ufleba~ (“Right to a Favoura-
ble Environment”), `ekologiurad gamarTuli garemos ufleba~ (“Right to Ecologically Sound 
Environment”) da a.S. 

18	 Nim konstituciebis sia, sadac es ufleba aRiarebulia, mocemulia gaeros farglebSi 
qsentinis mier momzadebul moxsenebaSi. ix. Human Rights and the Environment, Final Report, 
prepared by Fatma Zohra Ksentini, Special Rapporteur, UN Doc. E/CN.4/Sub.2/1994/9, Annex III. 

19	 saqarTvelos konstituciis 37-e muxlis me-3 punqtis Tanaxmad: `yvelas aqvs ufleba, cx-
ovrobdes janmrTelobisaTvis uvnebel garemoSi, sargeblobdes bunebrivi da kultu-
ruli garemoTi...~ 

20	 T. uruSaZe da v. loria, ekologiuri samarTali, Tbilisi, 2003, gv. 19-20.
21	 ix. ekonomikur, socialur da kulturul uflebaTa sferoSi adamianis uflebaTa ameri-

kuli konvenciis damatebiTi oqmis me-11 muxli da adamianisa da xalxis uflebebze afri-
kuli qartiis 24-e muxli. aRsaniSnavia, rom 1970-iani wlebis dasawyisSi warumatebeli mc-
deloba iyo, moemzadebinaT adamianis uflebaTa evropuli konvenciis damatebiTi oqmi, 
romelic janmrTelobisaTvis uvnebeli garemos uflebas Camoayalibebda.
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uflebasTan dakavSirebuli literatura sakmaod STambeWdavi 
moculobisaa.22

magram, miuxedavad imisa, rom aseTi uflebebi mravali qveynis 
konstituciiT da araerTi saerTaSorisosamarTlebrivi dokumen-
tiT aris aRiarebuli, garemos dacvis sakiTxebze adamianis ufle-
bebis meqanizmis gamoyenebisas aqcenti keTdeba ara garemosdacviT 
uflebaze, aramed sicocxlis, piradi da ojaxuri cxovrebisa da 
sakuTrebis uflebebze. anu xdeba sicocxlis uflebis, piradi da 
ojaxuri cxovrebis pativiscemis uflebisa da sakuTrebis ufleb-
is garemos dacvasTan dakavSireba da maTi iseTi interpretacia, 
romelic daicavs adamianTa am uflebebs garemos uaryofiTi zemo-
qmedebisagan. garemosdacviTi uflebis gamoyenebis ugulebelyofis 
mizezi araerTia. Aam uflebis mniSvneloba ar aris dazustebuli,23 
radgan rTulia misi sakmarisi sizustiTa da garkveviT gansazRvra.24 
am uflebis gansazRvris sirTule ganpirobebulia garemos cnebis 
ganmartebaze konsensusis miRwevis sirTuliT.25 uflebis zusti mniS-
vneloba romc dadgindes, problemuri darCeba misi sasamarTloebis 
mier gamoyenebis sakiTxi. Znelad warmosadgenia, rom sasamarTlom 
aseTi zogadi uflebis uzrunvelyofis mizniT saxelmwifos daakis-
ros garemos gamosworebisaTvis saWiro xarjebis gamoyofa.26 albaT, 
swored am mizezebis gamo ar xdeba am uflebasTan dakavSirebuli sa-
marTalwarmoeba saqarTvelos sasamarTloebSi.

gaeros adamianis uflebaTa komitetis, adamianis uflebaTa evro-
puli sasamarTlos, marTlmsajulebis saerTaSoriso sasamarTlos, 
marTlmsajulebis evropuli sasamarTlos, adamianis uflebaTa in-

22	 janmrTelobisaTvis uvnebeli garemos uflebaze zogadad, ix.: D. Bryden, Environmental 
Rights in Theory and Practice, Minnesota Law Review, 62, 1978; P. Cullet, Definition of an Environ-
mental Rright in a Human Rights Ccontext, Netherlands Quarterly of Human Rights, Vol. 13, No. 1, 
1995; J. Nickel, The Human Rights to a Safe Environment: Philosophical Perspectives on its Scope 
and Justification, YJIL, 18/1, 1993; A. Kiss, Concept and Possible Implications of the Right to Envi-
ronment, in: Human Rights in the Twenty-first Century: a Global Challenge, K.E. Mahoney and P. 
Mahoney (Eds.), 1993, 551-559; A. Kiss, An introductory Note on a Human Right to Environment, in: 
Environmental Change and International Law: New Challenges and Dimensions, E.B. Weiss (Ed.), 
1992, 199-204; J. Hancock, Environmental Human Rights: Power, Ethics and Law, 2003.

23	 P. Birnie and A. Boyle, International Law and the Environment, 2002, 256.
24	 R. Pathak, The Human Rights System as a Conceptual Framework for Environmental Law, in: Environ-

mental Change and International Law: New Challenges and Dimensions, E.B. Weiss (Ed.), 1992, 209.
25	 A. Kiss, The Right to the Conservation of the Environment in: Linking Human Rights and Environment, 

R. Picolotti and J.D. Taillant (Eds.), 2003, 32.
26	 S. Bell and D. McGillivrary, Environmental Law, 2000, 56.



82

irakli giviaSvili

teramerikuli komisiisa da adamianis uflebaTa afrikuli komisiis 
mier miRebuli gadawyvetilebebi aRiareben kavSirs adamianis ufle-
bebsa da garemos dacvas Soris.27 adamianis uflebebi, romlebsac 
garemos dacvasTan akavSireben, or kategoriad iyofa – arsebiTi 
uflebebi da procesualuri uflebebi. arsebiT uflebebs ZiriTa-
dad miekuTvneba: sicocxlis ufleba, piradi da ojaxuri cxovrebis 
pativiscemis ufleba da sakuTrebis ufleba; procesualur ufle-
bebs miekuTvneba: samarTliani sasamarTlos ufleba (marTlmsaju-
lebisadmi xelmisawvdomoba), informaciis miRebis ufleba da gad-
awyvetilebis miRebis procesSi monawileobis miRebis ufleba.28 

radgan adamianis uflebaTa evropuli konvencia pirveli iurid-
iulad savaldebulo saerTaSorisosamarTlebrivi aqtia, romel-
mac moicva adamianis ZiriTad uflebaTa da TavisuflebaTa mTeli 
kompleqsi,29 gasakviri ar unda iyos misi gansakuTrebuli roli ada-
mianis uflebebis garemos dacvasTan dakavSirebis saqmeSi.

2. 	kavSiri adamianis uflebaTa evropul konvenciasa da 
garemos dacvas Soris 

adamianis uflebaTa evropul konvencias garemos dacvasTan ada-
mianebis garemos zemoqmedebisagan dacvis mizani akavSirebs. adami-
anis uflebaTa evropuli sasamarTlo konvenciis zogierT uflebas 
adamianebis garemos mavne zemoqmedebisagan dasacavad ganmartavs.30 
miuxedavad imisa, rom adamianis uflebaTa evropuli konvencia ar-
sad ar axsenebs garemos, konvenciis praqtika iTvaliswinebs garemos 
dabinZurebasTan dakavSirebuli davebis adamianis uflebebis dar-
Rvevis CarCoSi moqcevis gzebs.31 adamianis uflebaTa evropuli sasa-

27	 D. Shelton, The Environmental Jurisprudence of International Human Rights Tribunals in: Linking Hu-
man Rights and Environment, R. Picolotti and J.D. Taillant (Eds.), 2003, 12. 

28	 Tumca unda aRiniSnos, rom rogorc pirvel, ise meore kategorias sxva uflebebsac mi-
akuTvneben. magaliTad: janmrTelobis uflebas da kulturul uflebas miakuTvneben 
pirvel kategorias; Sekrebis Tavisuflebas (romelic moiazreba garemos dabinZurebis 
winaaRmdeg protestis gamoxatvis erT-erT saSualebad) _ meore kategorias. ix. R. Picol-
otti and J. D. Taillant (eds.), Linking Human Rights and Environment, 2003; 

29	 l. aleqsiZe, Tanamedrove saerTaSoriso samarTali, Tbilisi, 2001, gv. 219.
30	 S. Bell and D. McGillivrary, Environmental Law, 2000, 55.
31	 Ibid., 110.
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marTlos precedentuli samarTliT aRiarebulia, rom Tu garemos 
dabinZureba adamianebze mavne zemoqmedebas moaxdens, amas SeiZleba 
adamianis uflebaTa evropuli konvenciis darRveva mohyves.32 

2.1 adamianis uflebaTa evropuli konvenciis 
arsebiTi uflebebi 

2.1.1 me-2 muxli – sicocxlis ufleba33

saqmeSi _ l.s.b. gaerTianebuli samefos winaaRmdeg (LCB v. the 
United Kingdom) _ evropulma sasamarTlom aRiara, rom radiaciu-
li gamosxivebis mizeziT adamianis sicocxlisaTvis safrTxis Seqm-
nas SeiZleba me-2 muxlis darRveva mohyves.34 saqmeSi ganmcxadebeli 
amtkicebda, rom misi sicocxlis ufleba radiaciuli gamosxive-
biT35 gamowveuli mizezebis gamo Seilaxa. ganmcxadeblis mama es-
wreboda oTx birTvul cdas, romlebic 1957-58 wlebSi tardeboda. 
TviT ganmcxadebeli 1966 wels daibada da mas mogvianebiT sisxlis 
gaTeTrebis diagnozi dausves. ganmcxadeblis mtkicebiT, saxelmwi-
fos mxridan misi mSoblebis gaufrTxileblobas Svilis janmrTe-
lobisaTvis SesaZlo safrTxis Seqmnis Taobaze, romelic gamom-
dinareobda mamamisis birTvul cdebSi monawileobidan, konvenciis 
me-2 muxls arRvevda.36 aRniSnul saqmeze sasamarTlom gamoarkvia, 
rom ar iyo dadgenili ganmcxadeblis mamis radiaciis saSiSi doz-
iT dasxivebis faqti. sasamarTlos gancxadebiT,Aar arsebobda imis 
mtkicebuleba, rom ganmcxadeblis mamas sadme maRali radiaciiT 
dasxivebis simptomebis gamo miemarTa. aRniSnul saqmeze sasamarT-
lom ar daadgina sicocxlis uflebis darRveva, radgan ar dadgin-

32	 M. Dejeant-Pons and M. Pallemaerts, Human Rights and the Environment, 2002, 15-16.
33	 konvenciis me-2 muxlis 1-li punqtis Tanaxmad: `adamianis ufleba sicocxleze daculi 

iqneba kanonis mier.Aaravis sicocxle ar SeiZleba iyos ganzrax xelyofili, garda im 
SemTxvevebisa, rodesac sruldeba sasamarTlos ganaCeni pirovnebis damnaSaved aRiare-
bis Semdeg da roca aseT sasjels iTvaliswinebs kanoni~. 

34	 1998 weli, 4 BHRC 447.
35	 Tavidanve unda aRiniSnos, rom radiaciuli gamosxivebis mavne zemoqmedebisagan adami-

anisa da bunebrivi garemos dacva ekologiuri samarTlis obieqtia. magaliTisaTvis ix. 
garemos dacvis Sesaxeb saqarTvelos kanonis 29-e muxli da saqarTvelos kanoni birTvu-
li da radiaciuli usafrTxoebis Sesaxeb, 1998 weli. 

36	 ganmcxadeblis mtkicebiT, saxelmwifos mamamisze radiaciis zemoqmedebis donis moni-
toringic unda ganexorcielebina.
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da mizezSedegobrivi kavSiri ganmcxadeblis mamis birTvul cdebSi 
monawileobasa da ganmcxadeblis sisxlis gaTeTrebas Soris. 

konvenciis me-2 muxli SeiZleba dairRves, rodesac qveynis 
xelisufleba ar miawvdis informacias arsebuli riskebis Taobaze 
im pirebs, romlebsac radiaciuli dasxivebis garkveuli saSiSroeba 
emuqrebaT.37 es gadawyvetileba valdebulebas akisrebs saxelmwi-
foebs, gaafrTxilon adamianebi im riskebis Taobaze,38 romlebic 
maT janmrTelobas emuqrebaT saxelmwifos saqmianobis gamo.39 aR-
niSnul saqmeze sasamarTlom aRiara sicocxlis uflebis farTo 
gageba, romlis Tanaxmad, saxelmwifos garkveul garemoebebSi ada-
mianTa sicocxlis dacvis mizniT zomebis miRebis pozitiuri val-
debuleba ekisreba.40 me-2 muxlis Sesabamisad, saxelmwifo valde-
bulia, ara mxolod Tavi Seikavos sicocxlis uflebis darRvevisa-
gan (negatiuri valdebuleba), aramed valdebulia, uzrunvelyos am 
uflebis dacva, maT Soris mesame mxaris (fizikuri da iuridiuli 
pirebi) mier darRvevisagan (pozitiuri valdebuleba).41

mniSvnelovania, adamianebs ar gauCndeT imis iluzia, rom SeZle-
ben konvenciis me-2 muxlis gamoyenebas garemos dabinZurebis iseT 
konteqstSi, sadac kavSiri garemos dabinZurebasa da maTdami miy-
enebul zians Soris ar iqneba garkveuli. saqmeSi _ tauria safrange-
Tis winaaRdmdeg (Tauria v. France) _ ganmcxadebelma saCivari Seitana 
saxelmwifos mier birTvuli cdebis ganaxlebasTan dakavSirebiT.42 
magram aRniSnul saqmeze ganmcxadebelma ver SeZlo, daerwmunebina 
mosamarTleebi, rom is iyo me-2 muxlis darvevis `msxverpli~ kon-
venciis 34-e muxlis mniSvnelobiT. imis mtkiceba, rom cdebis `Sesa-
Zlo Sedegebi~ safrTxes Seuqmnida mas da arsebobda `radiaqtiuri 
gaJonvis saSiSroeba~, ar aRmoCnda amisaTvis sakmarisi. 

37	 S. Bell and D. McGillivrary, Environmental Law, 2000, 110.
38	 maSin, rodesac xelisuflebam uTuod icis aseTi riskis arseboba.
39	 M. DeMerieux, Deriving Environmental Rights from the European Convention for the Protection of Hu-

man Rights and Fundamental Freedoms, Oxford Journal of Legal Studies, Vol. 21 (No. 3), 2001, 543.
40	 iqve, 544. 
41	 k. korkelia, adamianis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi, 2003 

weli, gv. 27-28. konvenciis me-2 muxlidan gamomdinare, saxelmwifos pozitiuri valde-
buleba aRiarebulia sxva gadawyvetilebebSic, mag.: makkani gaerTianebuli samefos wina-
aRmdeg (McCann v. the United Kingdom), 1995 weli, Series A, no.324, 161-e punqti; osmani ga-
erTianebuli samefos winaaRmdeg (Osman v. the United Kingdom), 1998 weli, Reports 1998-VIII, 
3159-61, 115-e-116-e punqtebi. 

42	 1995 weli, 83 D&R 112.
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2.1.2 me-8 muxli – piradi da ojaxuri cxovrebis pativiscemis 
ufleba43

garemos mniSvnelovani dabinZurebisagan adamianebis dacvis 
mizniT sasamarTlo SemoqmedebiTad ganmartavs me-8 muxls.44 sasa-
marTlos gadawyvetilebebis Tanaxmad, garemos dabinZurebas Sei-
Zleba konvenciis me-8 muxlis darRveva mohyves.45 

a) garemos zemoqmedebisagan individebis dacva 
saqmeSi _ lopez ostra espaneTis winaaRmdeg (López Ostra v. Spain) 

_ sasamarTlom daadgina me-8 muxlis darRveva imis gamo, rom garemos 
dabinZurebam ganmcxadebelze saziano efeqti moaxdina.46 1988 wlis 
ivlisSi qalaq lorkaSi funqcionireba daiwyo narCenebis gadama-
muSavebelma kerZo saamqrom. saamqros ar gaaCnda licenzia, romel-
ic saWiro iyo kanonmdeblobis moTxovnaTa Sesabamisad. saamqros 
xelmZRvanelobas arc ki miumarTavs licenziis miRebis special-
uri procedurisaTvis. funqcionirebis dawyebisTanave, garemos 
dabinZurebiT, saamqrom problemebi Seuqmna axlos mcxovrebi ada-
mianebis janmrTelobas.Llopez ostra am adamianebs Soris aRmoCnda, 
radgan igi saamqrodan 12 metris daSorebiT cxovrobda. Gsaamqros 
mier gamowveuli problemebis sapasuxod qalaqis meriam Tavisi xar-
jebiT qalaqis mosaxleobis es nawili sami TviT (ivlisi, agvisto da 
seqtemberi) qalaqis centrSi gadaiyvana sacxovreblad. 1988 wlis 9 
seqtembers, janmrTelobisa da garemos dacvis saxelmwifo organoe-
bis mier aRniSnul problemaze angariSis momzadebis Semdeg, qalaqis 
meriam saamqros garkveuli saqmianoba aukrZala, kerZod, qimiuri da 
organuli narCenebis wylis rezervuarebSi CaSveba,Mmagram neba dar-
To, gaegrZelebina qromiT dabinZurebuli wylis narCenebis gamoy-

43	 `1. yvelas aqvs ufleba pativi scen mis pirad da ojaxur cxovrebas, mis sacxovrebelsa da 
mis mimoweras. 

	 2. dauSvebelia sajaro xelisuflebis Careva am uflebis ganxorcielebaSi, garda iseTi Carevi-
sa, rac daSvebulia kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli uSiSroe-
bis, sazogadoebrivi usafrTxoebis an qveynis ekonomikuri keTildReobis interesebisaTvis an 
uwesrigobis an danaSaulis Tavidan asacileblad, janmrTelobis an zneobis an sxvaTa ufleba-
Ta da TavisuflebaTa dasacavad.~ Mme-2 punqtidan gamomdinareobs, rom es ufleba miekuTvneba 
konvenciis im uflebebs, romelTa SezRudva daSvebulia garkveul pirobebSi. 

44	 S. Bell and D. McGillivrary, Environmental Law, 2000, 110.
45	 T. Mare and B. Kenelly, Article 8: Right to Respect for Private and Family Life, Home and Correspond-

ence, in: Human Rights Law and Practice, Lord Lester and D. Pannick (Eds.), 2004, 302. 
46	 1995 weli, 20 EHRR 277.
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eneba. 1988 wlis oqtomberSi lopez ostra da misi ojaxi daubrunda 
sakuTar binas, sadac 1992 wlamde cxovrobdnen, magram 1991-1993 
wlebis ganmavlobaSi eqspertTa mier momzadebul mosazrebebsa da 
werilobiT mtkicebulebebSi Cans, rom garemos iseTi dabinZureba 
grZeldeboda, romelsac SeeZlo axlos mcxovrebi pirebis janmrTe-
lobisaTvis safrTxis Seqmna. ese igi, miuxedavad saamqros nawilo-
brivi daxurvisa, grZeldeboda ganmcxadebelze garemos zemoqmede-
ba. 1992 wlis TebervalSi ganmcxadebeli municipalitetis xarjebiT 
kvlav iqna gadayvanili qalaqis centrSi, xolo 1993 wlis TebervalSi 
lopez ostras ojaxi gadavida ojaxis xarjebiT SeZenil axal saxlSi. 
saamqro mxolod 1993 wels daixura. ase rom, 1988 wlis oqtombridan 
moyolebuli, 1992 wlis Tebervlamde lopez ostras ojaxi cxov-
robda saamqrodan 12 metris daSorebiT saamqrodan momdinare sunis, 
xmaurisa da kvamlis pirobebSi, rac seriozul problemebs uqmnida 
mas da misi ojaxis wevrebis janmrTelobas.

1990 wels lopez ostram saCivriT mimarTa adamianis uflebaTa 
evropul komisias konvenciis me-8 muxlis darRvevis Taobaze. komi-
siam saqme sasamarTlos warudgina.L lopez ostras gancxadebiT, 
espaneTis xelisuflebam, saamqrodan momdinare garemos damabin-
Zurebeli zemoqmedebis problemis araRkveTis gamo, me-8 muxliT 
garantirebuli misi sacxovreblis pativiscemis ufleba daar-
Rvia, radgan saamqros muSaoba, miuxedavad nawilobrivi daxurvisa, 
gausaZliss xdida misi ojaxis cxovrebis pirobebs da ojaxis wevre-
bis janmrTelobas seriozul problemebs uqmnida. 

aRniSnul saqmeze sasamarTlom me-8 muxlis darRveva daadgina. 
gairkva, rom saamqros gamonabolqvi Seicavda qimiuri nivTierebe-
bis im moculobas, rac aRemateboda dasaSvebs da safrTxes uqmnida 
axlos mcxovreb adamianTa janmrTelobas. sasamarTlom ganacxa-
da, rom: `garemos mniSvnelovanma dabinZurebam SeiZleba gavlena 
marTlac moaxdinos individTa keTildReobaze da xeli SeuSalos 
maT, isargeblon TavianTi sacxovrebliT, rac uaryofiT gavlenas 
moaxdens maT pirad da ojaxur cxovrebaze, miuxedavad imisa, mniS-
vnelovani safrTxis winaSe aRmoCnda Tu ara maTi janmrTeloba.~ 
sasamarTlom aRniSna, rom ganmcxadeblis ojaxs sam weliwadze meti 
xnis ganmavlobaSi mouwia saamqrodan momdinare garemos zemoqmede-
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bis pirobebSi cxovreba. sasamarTlos gancxadebiT, xelisufleba 
pirdapir ar iyo pasuxismgebeli kerZo saamqros saqmianobaze, ma-
gram man ar miiRo saWiro zomebi ganmcxadeblis uflebis dasacavad. 
aq xazi unda gaesvas im garemoebas, rom, rogorc me-2 muxlis, ise me-8 
muxlis Sesabamisad, saxelmwifos pozitiuri valdebuleba ekisre-
ba. sasamarTlom ganacxada, rom, miuxedavad mopasuxe saxelmwifos 
xelT arsebuli Tavisufali Sefasebis farglebisa, man warmatebiT 
ver gaarTva Tavi ganmcxadeblis kerZo da qalaqisaTvis ekomikuri 
Semosavlis sajaro interesebis samarTlian dabalansebas.

lopez ostras saCivrisagan damoukideblad misma naTesavebma, 
romlebic cxovrobdnen imave SenobaSi, jer saCivriT mimarTes adg-
ilobrivi umaRlesi sasamarTlos administraciul palatas da Sem-
dgom miaRwies sisxlis samarTlis saqmis aRZvras saamqros winaaRm-
deg. orive SemTxvevaSi miiRes gadawyvetileba saaqmros daxurvis 
Taobaze da orive SemTxvevaSi gasaCivrebul iqna gadawyvetileba, 
ramac saamqros 1993 wlamde muSaobis saSualeba misca.47 rogorc 
aRniSnuli magaliTidan naTlad Cans, adamianebis garemos dabin-
Zurebisagan dacvisaTvis adamianis uflebaTa dacvis meqanizmi Ses-
aZlebelia, ufro efeqtiani aRmoCndes, vidre administraciuli an 
sisxlissamarTlebrivi meqanizmebi.

saqmeSi – fadeeva ruseTis federaciis winaaRmdeg (Fadeyeva v. the 
Russian Federation) _ sasamarTlom kvlav daadgina me-8 muxlis dar-
Rveva garemos dabinZurebis mizezebis safuZvelze.48 ganmcxadebeli 
cxovrobda q. CerepovecSi, 450 metris moSorebiT foladis kerZo 
qarxnidan. Mganmcxadeblis mtkicebiT, qarxnis muSaoba iwvevda gare-
mos dabinZurebas, kerZod, xmaurs, mtvers, toqsikur gamonabolqvs, 
rac, Tavis mxriv, uaryofiT gavlenas axdenda mis janmrTelobaze. 

47	 administraciul palataSi Sesuli saCivari moiTxovda saamqros gaCerebas, radgan is 
licenziis gareSe funqcionirebda. 1991 wels sasamarTlom gamoitana gadawyvetile-
ba licenziis arqonis safuZvelze saamqros daxurvis Taobaze,Mmagram gadawyvetilebis 
aRsruleba SeCerda qalaqis meriisa da saamqros mflobelis mier gasaCivrebis Semdeg. 
sagulisxmoa, rom adamianis uflebaTa evropuli sasamarTlos mier 1994 wels saqmeze 
gadawyvetilebis gamotanis momentSi es gasaCivrebuli saqme kvlav warmoebaSi iyo. rac 
Seexeba sisxlis samarTlis saqmes, igi saamqros xelmZRvanelobis winaaRmdeg aRiZra 1991 
wels da safuZvlad daedo `adamianis janmrTelobis wanaaRmdeg mimarTuli garemos da-
binZurebis danaSaulis~ Cadena, romelsac espaneTis sisxlis samarTlis kanonmdebloba 
iTvaliswinebs. aRniSnul saqmeze mosamarTlem miiRo gadawyvetileba saamqros daxurvis 
Sesaxeb, magram isic gasaCivrebul iqna da saamqros daxurva 1993 wlamde gadaido. 

48	 2005 weli.
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ganmcxadeblis mtkicebiT, saxelmwifom ar daicva misi piradi da 
ojaxuri cxovrebis pativiscemis ufleba garemos zemoqmedebiT 
darRvevisagan. sasamarTlom daadgina, rom saxelmwifom ver uzrun-
velyo ganmcxadeblis dacva, rac mas SeeZlo gaekeTebina an misTvis 
sxva sacxovrebeli adgilis gamoyofiT, an garemos dabinZurebis 
donis SemcirebiT. 

aseve sainteresoa is gadawyvetilebebi, romlebSic sasamarTlom 
aRiara garemos zemoqmedebisagan me-8 muxlis darRvevis SesaZle-
bloba, magram ar daadgina darRveva. saqmeSi – faueli da raineri ga-
erTianebuli samefos winaaRmdeg (Powell and Rayner v. the United King-
dom) – ganmcxadeblebi, romlebic cxovrobdnen hisrous aeropor-
tis maxloblad, amtkicebdnen, rom sahaero mimosvliT gamowveuli 
xmauri maTi piradi da ojaxuri cxovrebis pativiscemis uflebas 
arRvevda.49 sasamarTlom daadgina TviTmfrinavebis xmauris zemo-
qmedebiT me-8 muxlis 1-li punqtis (piradi da ojaxuri cxovrebis 
pativiscemis uflebis) darRveva, magram ver daadgina me-8 muxlis 
me-2 punqtis darRveva, romelic iTvaliswinebs uflebis SezRud-
vas. Sesabamisad, ar dadginda me-8 muxlis darRveva. sasamarTlos 
azriT, saxelmwifom samarTliani balansi daadgina ganmcxadeb-
lis kerZo interessa (piradi da ojaxuri cxovrebis pativiscemis 
ufleba) da sazogadoebis sajaro interess (aeroportis wvlili 
qveynis ekonomikur keTildReobaSi) Soris. am saqmis Semdeg ada-
mianis uflebaTa evropuli sasamarTlo xSirad eyrdnoba qveynis 
ekonomikur keTildReobas, garemos zemoqmedebis garkveuli zomis 
misaRebad miCnevis gasamarTleblad.50 erT-erTi aseTi saqme iyo ha-
toni da sxvebi gaerTianebuli samefos winaaRmdeg (Hatton and Oth-
ers v. the United Kingdom).51AaRniSnuli saqmec hisrous aeroportis 
sahaero mimosvlis gamo me-8 muxlis darRvevas exeboda. aRniSnul 
saqmezec identurad dadginda me-8 muxlis 1-li punqtis darRveva, 
magram ar iqna dadgenili me-2 punqtis darRveva. Tumca sasamarT-
lom Tavdapirvelad daadgina me-8 muxlis darRveva,52 magram saqme 

49	 1990 weli, 12 EHRR 355.
50	 D. Shelton, The Environmental Jurisprudence of International Human Rights Tribunals, in: Linking 

Human Rights and Environment, R. Picolotti and J.D. Taillant (Eds.), 2003, 14.
51	 Reports of Judgements and Decisions 2003-VIII.
52	 2002 weli, 34 EHRR . 
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gasaCivrda sasamarTlos did palataSi, romelmac saxelmwifo 
gaamarTla. 

b) informaciis xelmisawvdomoba garemos zemoqmedebis safrTxeze
saqmeSi — guera da sxvebi italiis wònaaRmdeg (Guerra and Oth-

ers v. Italy) — sasamarTlom daadgina me-8 muxlis darRveva imis 
safuZvelze, rom saxelmwifom ver uzrunvelyo ganmcxadebelTa 
informireba garemos zemoqmedebis im safrTxis Taobaze, romelic 
maT kerZo qarxnidan emuqrebodaT.53 xazi unda gaesvas im garemoe-
bas, rom ganmcxadeblebis janmrTelobaze zegavlenas ar axdenda 
qarxnis muSaoba (rac moxda lopez ostras SemTxvevaSi). sakiTxi 
exeboda garemos zemoqmedebis risks, romelic, qarxnis xasiaTidan 
gamomdinare, ganmcxadeblebs emuqrebodaT. maria guera da sxva 39 
ganmcxadebeli cxovrobda qalaq manfredoniaSi, daaxloebiT erTi 
kilometris moSorebiT kerZo qarxnidan, romelic warmoebisas 
qimiur nivTierebebs iyenebda. wlebis ganmavlobaSi xelisuflebis 
administraciul organoebs ar ucdiaT adgilobrivi macxovre-
blebis informireba qarxnidan momavali riskebisa da saWiroebis 
SemTxvevaSi aucilebeli usafrTxoebis zomebis Taobaze. aRsani-
Snavia is garemoeba, rom 1988 wels italiaSi miiRes kanoni, romelic 
xelisuflebis administraciul organoebs avaldebulebda, mie-
wodebina informacia adgilobrivi macxovreblebisaTvis maT siax-
loves arsebul saSiS industriul saamqroebze da am saqmianobiT 
gamowveuli sagangebo viTarebis SemTxvevaSi saWiro usafrTxoe-
bis RonisZiebebze. aseve gasaTvaliswinebelia qarxnis warsuli 
– qarxnis mier gamowveuli garemos dabinZurebiT 1970 wels 150 ada-
miani moiwamla da maTi saavadmyofoSi mkurnaloba gaxda saWiro.

gueram da sxva danarCenma 39-ma macxovrebelma saCivriT mima-
rTa adamianis uflebaTa evropul sasamarTlos. maTi gancxadebiT, 
adgilobrivi xelisuflebis organoebma ver uzrunvelyves qarxni-
dan momavali safrTxeebis Taobaze maTTvis informaciis miwodeba. 
Gganmcxadeblebi Ciodnen ara saxelmwifos moqmedebis, aramed umo-
qmedobis gamo. sasamarTlom me-8 muxliT garantirebuli uflebis 
darRveva daadgina. man gamoarkvia, rom saxelmwifom ar gadadga na-

53	 1998 weli, 26 EHRR 357. 
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bijebi ganmcxadeblebis uflebis efeqtiani dacvisaTvis. sasamarT-
los gancxadebiT, ganmcxadeblebi 1994 wlamde amaod elodnen im 
mniSvnelovani informaciis miRebas, romelic saSualebas miscemda 
maT, SeefasebinaT safrTxe, Tu igi daemuqrebodaT q. manfredonia-
Si (qalaqi, romelsac moeloda safrTxe qarxanaSi avariis moxdenis 
SemTxvevaSi) cxovrebis gagrZelebis SemTxvevaSi. 

aRniSnul saqmeSi yuradRebas ipyrobs Semdegi garemoeba: ganmcx-
adeblebi aseve amtkicebdnen konvenciis me-10 muxliT garantire-
buli informaciis miRebis Tavisuflebis54 darRvevas. sasamarT-
lom daadgina me-8 muxlis darRveva imis gamo, rom saxelmwifom ver 
uzrunvelyo ganmcxadeblebisaTvis riskebTan dakavSirebuli in-
formaciis miwodeba, magram sasamarTlom ar daadgina me-10 muxlis 
darRveva, romelic informaciis miRebis uflebas iTvaliswinebs 
da es miuxedavad imisa, rom ganmcxadeblebi iTxovdnen winaswar ar-
sebuli oficialuri informaciis miRebas,Aamis mizezi isaa, rom sas-
amarTlo SezRudulad ganmartavs informaciis miRebis uflebas.55 

2.1.3 1-li oqmis 1-li muxli – sakuTrebis dacva56

pirveli oqmis 1-li muxli adgens fizikur da iuridiul pirTa 
sakuTrebis uflebas da am uflebis ganxorcielebis SezRudvis 
pirobebs. Aase rom, sakuTrebis ufleba miekuTvneba im uflebebs, 
romelTa SezRudva daSvebulia. Sesabamisad, sakuTrebis ufleb-
is darRvevis sakiTxis ganxilvisas sasamarTlo arkvevs saxelmwi-
fos mier ganmcxadeblis kerZo da sajaro interess Soris dadge-

54	 informaciis miRebis Tavisufleba ori aspeqtiT vlindeba: 1. masmediis warmomadgenel-
Ta mier informaciisa da ideebis miRebis TavisuflebiT, raTa maT hqondeT saSualeba, 
acnobon aRniSnuli informacia sazogadoebas; da 2. sazogadoebis uflebiT – miiRos in-
formacia, kerZod im sakiTxebis Sesaxeb, romlebic sazogadoebas ainteresebs. ix. k. kor-
kelia da i. qurdaZe, adamianis uflebaTa saerTaSoriso samarTali adamianis uflebaTa 
evropuli konvenciis mixedviT, 2004 weli, gv. 201.

55	 ix. statiis 2.3.2 punqti (informaciis miRebis ufleba).
56	 Y`yvela fizikur da iuridiul pirs aqvs ufleba daubrkoleblad isargeblos Tavisi 

mflobelobiT.Aaravis ar SeiZleba waerTvas mflobeloba, im SemTxvevis garda, roca amas 
sazogadoebrivi interesebi moiTxoven da im pirobebiT, romlebic gaTvaliswinebuli 
aris kanoniTa da saerTaSoriso samarTlis zogadi principebiT.

	 zemo debulebebi aranairad ar zRudavs saxelmwifos uflebas uzrunvelyos iseTi kano-
nebis Sesruleba, romlebic mas aucileblad miaCnia saerTo interesebidan gamomdinare 
sakuTrebis gamoyenebaze kontrolis ganxorcielebisaTvis an begaris an sxva gadasaxade-
bis da jarimebis akrefis uzrunvelyofisaTvis.~ 
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nili balansis samarTlianobas. sakuTrebis uflebis garemos 
zemoqmedebisagan dacvasTan dakavSirebul saqmeebs Tu gadavxe-
davT, naTelia, rom ekonomikuri interesi, rogorc sazogadoe-
brivi interesi, SesaZlebels xdida sakuTrebis uflebis dar-
Rvevis gareSe birTvuli qarxnis amuSavebas,57 aeroportis funq-
cionirebas58 da hidroeleqtrosadguris mSeneblobisaTvis miwis 
nakveTis gamoyenebas.59

Tumca isic unda aRiniSnos, rom sasamarTlom Tavis gadawy-
vetilebebSi aRiara garemos zemoqmedebis mizeziT sakuTrebis 
uflebis darRvevis SesaZlebloba.

sainteresoa is garemoeba, rom sasamarTlos praqtikiT daSve-
bulia sakuTrebis uflebiT sargeblobis SezRudva, rodesac es 
sargebloba garemos dacvas uqmnis safrTxes. adamianis uflebaTa 
evropuli komisia zogierT SemTxvevaSi me-2 punqtSi formulire-
bul `saerTo interess~ garemos dacvis miznebisaTvis iyenebda.60 
amis naTeli magaliTia `bunebis konservaciis~ gaerTianeba `saer-
To interesis~ cnebaSi.61 zogierT SemTxvevaSi sasamarTlomac 
daamTxvia ̀ sazogadoebrivi interesebi~ garemos dacvis interesebs 
da ganacxada, rom dRevandel sazogadoebaSi garemos dacva Zalian 
mniSvnelovani sakiTxia.62 

2.2 adamianis uflebaTa konvenciis procesualuri 
uflebebi 

garemos dacvas ZiriTadad sam procesualur uflebas ukavSire-
ben. esenia: samarTliani sasamarTlos ufleba (marTlmsajulebis 
xelmisawvdomoba), informaciis miRebis ufleba da gadawyvetileb-
is miRebis procesSi monawileobis miRebis ufleba. adamianis ufle-
baTa evropuli konvencia pirvel or uflebas aerTianebs. rac Seex-

57	 s safrangeTis winaaRmdeg (S v. France), 1990 weli, 65 D & R 250.
58	 faueli da raineri gaerTianebuli samefos winaaRmdeg (Powell and Rayner v. the United 

Kongdom), 1990 weli, 12 EHRR 355. 
59	 Gg da e norvegiis winaaRmdeg (G and E v. Norway), 1983 weli, 35 D&R 30. 
60	 iqve..
61	 Ooerlemasi niderlandebis winaaRmdeg (Oerlemas v. the Netherlands), No. 12565/86 62 D & R 

200, 205. 
62	 fredini SvedeTis winaaRmdeg (Fredin v. Sweden), 1991 weli, 13 EHRR 787, 48-e punqti. 
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eba mesame uflebas, konvencia mas ar icnobs. arsebobs mosazreba, 
rom es ufleba igivea, rac mmarTvelobaSi monawileobis ufleba 
(“right to participate in governance”) da amgvarad igulisxmeba Tavisu-
fal arCevnebSi monawileobis uflebaSi, romelic garantirebulia 
konvenciis pirveli oqmis me-3 muxliT.63 aRniSnuli mosazreba sak-
maod sadavoa, radgan ar arsebobs sasamarTlos gadawyvetileba, 
romelic amaze mianiSnebdes. 

2.2.1 me-6 muxli – samarTliani sasamarTlos ufleba64

konvenciis me-6 muxli, romelic samarTliani sasamarTlos ufle-
bas adgens, sasamarTlos ganmartebiT, aseve moicavs `samoqalaqo 
uflebaTa da movaleobaTa gansazRvrisas~ marTlmsajulebisadmi 
xelmisawvdomobis uflebas.65 garemos dacvis problematikasTan kav-
SirSi marTlmsajulebisadmi xelmisawvdomobis am uflebis gamoy-
eneba SesaZlebelia mxolod im SemTxvevaSi, Tu garemos zemoqmedeba 
gavlenas axdens `samoqalaqo uflebebze~. sagulisxmoa, rom TviT 
konvencia ar iZleva termin `samoqalaqo uflebebis~ ganmartebas, ma-
gram sasamarTlo praqtika naTels hfens mis mniSvnelobas.66 saqmeSi _ 
zanderi SvedeTis winaaRmdeg (Zander v. Sweden) _ ganmcxadebeli amt-
kicebda me-6 muxlis darRvevas imis safuZvelze, rom mas ar mieca Sesa-
Zlebloba, sasamarTlo wesiT daecva Tavisi sakuTrebis ufleba gare-
mos zemoqmedebisagan.67 sasamarTlom daadgina me-6 muxlis darveva, 

63	 D. Shelton, The Environmental Jurisprudence of International Human Rights Tribunals, in: Linking 
Human Rights and Environment, R. Picolotti and J.D. Taillant (Eds.), 2003, 6.

64	 `samoqalaqo uflebaTa da movaleobaTa an wayenebuli braldebis gansazRvrisas, yve-
las aqvs ufleba kanoniT Seqmnili damoukidebeli da miukerZoebeli sasamarTlos mier 
gonivrul vadaSi samarTlian an sajaro mosmenaze...~

65	 ix. golderi gaerTianebuli samefos winaaRmdeg (Golder v. the Unite Kingdom), 1975 weli, 
ECHR Series A, No. 18; aseve, klasi germaniis winaaRmdeg (Klass v. Germany), 1978 weli, 
ECHR Series A, No. 28.

66	 Kkomerciuli sferodan sasamarTlom ganixila iseTi saqmeebi, romelTa obieqtic exeboda 
profesiuli saqmianobis licenzirebis uflebas. saojaxo samarTlis sferodan ganxil-
ul saqmeTa obieqti gamxdara bavSvTa Svilad ayvanis sakiTxi, socialuri uzrunvelyofis 
sferodan sasamarTlom ganixila saqmeebi, romelTa dacvis sagani exeboda samedicino 
dazRvevas. me-6 muxliT ganmtkicebuli garantiebi vrceldeba administraciis qmedebis 
winaaRmdeg mimarTul sasamarTlo ganxilvebzec. samoqalaqo uflebebis WrilSi ixileba 
qonebrivi urTierTobebi, Tu mxared saxelmwifo gvevlineba. ix. k. korkelia, i. qurdaZe, 
adamianis uflebaTa saerTaSoriso samarTali adamianis uflebaTa evropuli konvenciis 
mixedviT, 2004 weli, gv. 157-158. 

67	 1993 weli, ECHR series A, number 279B.
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radgan `samoqalaqo uflebebi~ moicavs sakuTrebis sakiTxebs. xolo 
saqmeSi _ balmer-SafroTi da sxvebi Sveicariis winaaRmdeg (Balmer-
Schafroth and Others v. Switzerland) _ ganmcxadeblebi amtkicebdnen, rom 
me-6 muxliT maT ufleba hqondaT, sasamarTlo wesiT gaesaCivrebinaT 
atomuri eleqtrosadguris amuSavebis Taobaze mTavrobis gadawy-
vetileba.68 sasamarTlom ar daadgina me-6 muxlis darRveva, radgan ar 
dadginda pirdapiri kavSiri atomuri eleqtrosadguris muSaobasa da 
maTi `samoqalaqo uflebebis~ xelyofas Soris. 

ese igi, garemos dacvis sakiTxebze marTlmsajulebis xelmisawvdo-
mobisaTvis me-6 muxli gamoiyeneba mxolod garkveul SemTxvevebSi, 
kerZod ki, mxolod maSin, rodesac garemos zemoqmedeba uaryofiT 
gavlenas axdens `samoqalaqo uflebebiT~ sargeblobaze. 

2.2.2 me-10 muxli – informaciis miRebis ufleba69 

konvenciis me-10 muxli adgens informaciis miRebis uflebas, 
Tumca sasamarTlo SezRudulad ganmartavs am uflebas. saqmeSi 
_ leanderi SvedeTis winaaRmdeg (Leander v. Sweden) _ sasamarT-
lom ganacxada, rom me-10 muxli saxelmwifos mxolod ukrZalavs, 
Caerios piris TavisuflebaSi _ miiRos informacia, romlis mow-
odebac misTvis sxvas surs, magram ar avaldebulebs, Seagrovos da 
gaavrcelos informacia.70 sasamarTlom igive formulireba gaime-
ora saqmeSi _ guera da sxvebi italiis wanaaRmdeg (Guerra and Oth-
ers v. Italy), sadac ganmcxadeblebi garemos zemoqmedebis safrTxis 
Taobaze informaciis xelmiuwvdomlobis gamo, me-8 muxlTTan er-
Tad, am uflebis darRvevasac amtkicebdnen. sasamarTlom ar cno 
me-10 muxlis darRveva, magram daadgina me-8 muxlis darRveva imis 
safuZvelze, rom saxelmwifom ver uzrunvelyo ganmcxadeblebisa-
Tvis garemos zemoqmedebis riskebTan dakavSirebuli informaciis 
miwodeba. amgvarad, sasamarTlo mcire imeds tovebs imisas, rom 
momavalSi SesaZlebeli iqneba me-10 muxlis warmatebiT gamoyeneba 

68	 1997 weli, 25 EHRR 598.
69	 `yvelas aqvs sityvis Tavisuflebis ufleba. es ufleba moicavs aseve piris Tavisuflebas 

hqondes Sexedulebebi, miiRos da gaavrcelos informacia da mosazrebebi sajaro xelis-
uflebis Carevis gareSe da miuxedavad saxelmwifo sazRvrebisa.~

70	 1987 weli, ECHR series A, number 117, para. 74.
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garemos dabinZurebasa da garemos zemoqmedebis safrTxeebze in-
formaciis miRebis mizniT. 

3. 	daskvna

statiaSi ganxiluli sakiTxebis analizidan gamomdinare, Sei-
Zleba gakeTdes daskvna, rom garemos dabinZurebam SeiZleba xelyos 
adamianis uflebaTa evropuli konvenciis me-2, me-8 da damatebiTi 
oqmis 1-li muxlebiT daculi arsebiTi uflebebi da rom konvencia 
SeiZleba efeqtianad iqnes gamoyenebuli individTa am uflebebis 
garemos zemoqmedebiT darRvevisagan dacvisaTvis. rogorc war-
moCnda, adamianis uflebaTa evropuli sasamarTlos precedentu-
li samarTliT dadgenilia individebis garemos zemoqmedebisagan 
dacvis garkveuli standartebi. es standartebi ZiriTadad ukav-
Sirdeba sicocxlis uflebas, piradi da ojaxuri cxovrebisa da 
sakuTrebis uflebebs. gasakviri ar unda iyos is, rom saqarTvelo-
saTvis, rogorc evropis sabWos SedarebiT axali wevri saxelmwi-
fosaTvis, es standartebi SedarebiT ucxoa. saxelmwifo xelisu-
flebisaTvis Zalian mniSvnelovania aRniSnuli standartebis dam-
kvidreba rogorc moqalaqeTa maRali xarisxis dacviT uzrunvely-
ofis mizniT, ise momavalSi saxelmwifos winaaRmdeg am standarte-
bis darRvevis safuZvelze saCivrebis wardgenis Tavidan acilebis 
mizniT. 

rac Seexeba me-6 da me-10 muxlebiT garantirebul procesualur 
uflebebs, isini sakmaod SezRudul SesaZleblobebs iZlevian. gad-
awyvetilebis miRebis procesSi monawileobis ufleba saerTod ar 
moiazreba konvenciis precedentul samarTalSi. Ees yovelive Zal-
ian arasaxarbieloa garemos zemoqmedebisagan konvenciis arsebiTi 
uflebebis dacvis TvalsazrisiT. farTo masStabis procesualur 
uflebebs Zalian didi rolis Sesruleba SeuZliaT garemos zemo-
qmedebisagan arsebiTi uflebebis darRvevis Tavidan acilebaSi. 
aRniSnulis sailustraciod sakmarisia farTomasStabiani proce-
sualuri uflebebis zogadi mimoxilva da zemoT gakeTebuli anal-
izis gadaxedva.
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magaliTad, `konvencia garemos dacvis sakiTxebSi informaciis 
xelmisawvdomobis, gadawyvetilebis miRebaSi sazogadoebis monaw-
ileobisa da marTlmsajulebis xelmisawvdomobis Taobaze~ proce-
sualuri uflebebis farTo speqtrs iTvaliswinebs.71 aRniSnuli 
e.w. `orhusis konvencia~ garemos dacvis saerTaSoriso samarTls 
warmoadgens. saqarTvelo monawilea aRniSnuli xelSekrulebisa.72 
konvenciis me-4 da me-5 muxlebis Tanaxmad, saxelmwifos ara marto 
evaleba garemosTan dakavSirebuli informaciis miRebaze moTx-
ovnis dakmayofileba, aramed aseve evaleba garemosTan dakavSire-
buli informaciis Tavisi iniciativiT moZieba, ganaxleba da ga-
vrceleba. konvenciis me-6-me-8 muxlebi adgens garemosTan dakav-
SirebiT gadawyvetilebis miRebis procesSi monawileobis uflebas. 
es ufleba moicavs xelisuflebis mier garemoze SesaZlo zemo-
qmedebis mqone proeqtebis licenzirebis procesSi individTa mon-
awileobas. konvenciis me-9 muxlis Tanaxmad, garantirebulia mar-
Tlmsajulebisadmi xelmisawvdomoba garemos dacvis sakiTxebSi. 
am muxlis gamoyeneba SeiZleba garemos dacvasTan dakavSirebuli 
kanonmdeblobis darRvevis yvela SemTxvevaSi. aqve unda aRiniSnos, 
rom saqarTvelos konstituciis 37-e muxlis me-5 punqti adgens 
garemosTan dakavSirebuli informaciis miRebis farTo procesu-
alur uflebas.73 saqarTvelos zogadi administraciuli kodeqsi 
aregulirebs oficialur dokumentebze xelmisawvdomobis wesebs, 
garemosdacviTi nebarTvis Sesaxeb saqarTvelos kanoni ki adgens 
garemoze SesaZlo zemoqmedebis mqone proeqtebze xelisuflebis 
mier garemosdacviTi nebarTvis gacemis procesSi individTa monaw-
ileobis uflebas.74 aRniSnuli kanoni aseve adgens garemosdacviTi 
nebarTvis gacemisas dokumentebis sajaro gacnobis procedurebs. 
ase rom, saqarTveloSi arsebobs sakmaod kargi sakanonmdeblo baza, 
romelic garemos dacvis sakiTxebSi farTo procesualur ufle-
bebs aniWebs individebs. Mmagram naSromSi ar gaeca pasuxi kiTxvas, 
Tu ra rols asrulebs farTo procesualuri uflebebi garemos 

71	 1998 weli, q. orhusi,D dania.
72	 konvenciis ratificireba moxda 2000 wels.
73	 `adamians ufleba aqvs miiRos sruli, obieqturi da drouli informacia misi samuSao da 

sacxovrebeli garemos mdgomareobis Sesaxeb~.
74	 1996 weli.
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zemoqmedebisagan konvenciis arsebiTi uflebebis darRvevis pre-
venciis kuTxiT.

aq sayuradReboa saqme guera italiis winaaRmdeg. sasamarTlom 
me-8 muxlis darRveva daadgina imis safuZvelze, rom saxelmwi-
fom ver uzrunvelyo ganmcxadeblebisaTvis garemos dabinZurebis 
riskebTan dakavSirebuli informaciis miwodeba, magram sasamarT-
lom ar daadgina me-10 muxlis darRveva, romelic informaciis 
miRebis uflebas iTvaliswinebs. udavoa, rom saqmeSi _ guera ita-
liis winaaRmdeg _ dairRva informaciis miRebis ufleba orhusis 
konvenciis mniSvnelobiT. es ki imas niSnavs, rom orhusis konvenci-
iT garantirebuli informaciis miRebis uflebis ganxorcielebis 
SemTxvevaSi Tavidan iqneboda acilebuli me-8 muxlis darRveva. 

aseve yuradRebas ipyrobs saqme l.s.b. gaerTianebuli samefos wi-
naaRmdeg. aqac, ganmcxadeblis mtkicebiT, saxelmwifos mxridan misi 
mSoblebisaTvis informaciis miuwodebloba janmrTelobisaTvis 
SesaZlo safrTxis Seqmnis Taobaze konvenciis arsebiT uflebas, 
kerZod ki Kme-2 muxls, arRvevda. aRniSnul saqmeze sasamarTlom ar 
daadgina sicocxlis uflebis darRveva, radgan ver dadginda mizez-
Sedegobrivi kavSiri ganmcxadeblis mamis birTvul cdebSi monaw-
ileobasa da ganmcxadeblis sisxlis gaTeTrebas Soris. magram aseTi 
kavSiri rom dadgeniliyo, amis mizezi informaciis miRebis Tavisuf-
lebis darRveva gaxdeboda, oRond ara konvenciis me-10 muxlis mniS-
vnelobiT, aramed isev orhusis konvenciis mniSvnelobiT. 

saqmeSi _ lopez ostra espaneTis winaaRmdeg _ sasamarTlom 
daadgina me-8 muxlis darRveva imis safuZvelze, rom garemos dab-
inZurebam ganmcxadebelze saziano efeqti moaxdina.MmniSvnelova-
nia, gaviTvaliswinoT is garemoeba, rom saamqros ar gaaCnda licen-
zia, romelic saWiro iyo kanonmdeblobis moTxovnaTa Sesabamisad, 
magram saamqros licenziisaTvis rom miemarTa da licenziis ga-
cemis gadawyvetilebis procesSi monawileoba mieRo lopez ostras 
da sxva danarCenebs, naklebad savaraudoa, saxeze yofiliyo gare-
mos aseTi dabinZureba. Aase rom, orhusis konvenciis mniSvnelobiT 
gadawyvetilebis miRebis procesSi monawileobis miRebis uflebis 
ganxorcielebam SeiZleba garkveul garemoebebSi me-8 muxlis dar-
Rvevis prevencia moaxdinos.
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Sesabamisad, SeiZleba gakeTdes daskvna, rom kavSiri procedu-
rul uflebebsa da arsebiT uflebebs Soris sakmaod naTeli da 
myaria. erTis darRvevam SeiZleba meoris darRveva gamoiwvios da 
erTis dacvam SeiZleba meoris darRvevis prevencia moaxdinos. ami-
tom saqarTvelos xelisuflebam didi mniSvneloba unda mianiWos 
orhusis konvenciis ganxorcielebas, raTa Tavidan iqnes acile-
buli adamianis uflebaTa evropuli konvenciiT gaTvaliswinebuli 
uflebebis garemos zemoqmedebiT darRveva.
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`azris gamoxatva~, romelsac ar icavs  
evropuli konvenciis me-10 muxli

1. 	kvlevis sagani

azris gamoxatvis Tavisufleba ganusazRvrelad ar aris da, cxa-
dia, verc iqneba daculi, vinaidan mas kanoniT dacul sxva inter-
esebSi uxeSi SeWris uzarmazari potencia aqvs. zogierT `azris 
gamoxatvas~ seriozuli socialuri Sedegebic ki SeiZleba mohyves. 
magaliTad, iseTi azrebis gamoxatvam, romlebic xels uwyoben ra-
sobrivi Tu erovnuli SuRlis gaRvivebas, amJRavneben siZulvils 
an damamcirebel damokidebulebas eTnikuri, religiuri Tu raso-
brivi jgufebis mimarT, pornografias, sxvagvar uxamsobas, qalebi-
sadmi arahumanur damokidebulebas, aqezeben Zaladobisaken, dana-
Saulis an sxva ukanono moqmedebebis Cadenisaken, marTlac Zalze 
saSiSi Sedegebi SeiZleba gamoiwvios. amitom, cxadia, rom aseTi Se-
degebis Tavidan acilebis ufleba da movaleoba saxelmwifos unda 
hqondes. swored es ganapirobebs, rom demokratiul sazogadoebaSi 
azris gamoxatvis Tavisufleba zogjer izRudeba da es SezRudva 
demokratiuli sazogadoebis interesadaa miCneuli.

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis me-10 muxlis 1-li punqti yvelasaTvis uzrunvelyofs 
azris gamoxatvis Tavisuflebas, me-2 punqti ki am Tavisuflebis 
garkveuli `wesebis, pirobebis, SezRudvebisa Tu sanqciebisadmi 
daqvemdebarebis~ SesaZleblobas iTvaliswinebs. magram erTia azris 
gamoxatvis Tavisuflebis SezRudvis SesaZleblobis daSveba da imaSi 
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kargad garkveva, Tu rodis da ra SemTxvevaSi SeiZleba misi SezRud-
va, da meorea TavisTavad is, Tu ra aris me-10 muxlis 1-li punqtiT 
daculi, anu ra aris is, risi SezRudvac me-2 punqtiTaa daSvebuli.

winamdebare publikaciis mizani imis garkvevaa, ra ar aris dacu-
li konvenciis me-10 muxliT, anu ra ar aris misi ratione materiae; sxva-
nairad, arsebobs Tu ara `azris gamoxatvis~ iseTi SemTxvevebi, rom-
lebic (TavianTi Sinaarsis, formis, saSualebis an sxva niSan-Tvise-
bis gamo) evropuli konvenciis me-10 muxlis 1-li punqtiT saerTod 
ar aris daculi da, maSasadame, arc maTi SezRudvis gamarTlebu-
lobis Sefaseba xdeba me-10 muxlis me-2 punqtis safuZvelze.

sicxadisaTvis vazustebT, rom aq vgulisxmobT ara sustad dacul 
SemTxvevebs, anu iseT azrebs, gamoxatvis formebsa Tu saSualebebs, 
romlebzec, marTalia, me-10 muxlis 1-li punqtis dacva vrcelde-
ba, magram am muxlis me-2 punqtis safuZvelze, faqtobrivad, Zalze 
xSirad izRudebian, aramed ̀ azris gamoxatvis~ iseT SemTxvevebs, rom-
lebic, TavisTavad, isedac ar aris me-10 muxlis 1-li punqtiT dacvis 
sagani da amitomac maTi SezRudvis gamarTlebulobis Sefasebac, 
Sesabamisad, strasburgis sasamarTloSi xdeba ara me-10 muxlis me-2 
punqtis safuZvelze, aramed sxvagvarad, - konvenciis sxva muxlebis 
gamoyenebiT, an Tundac sakuTriv me-10 muxlis 1-l punqtze miTiTe-
biT, magaliTad, iseTi argumentaciiT, rom Sesabamisi Sexedulebisa 
Tu informaciis gavrceleba ar aris `azris gamoxatva~ konvenciis 
me-10 muxlis 1-li punqtis gagebiT da amitom konvenciis me-10 muxli 
mocemul SemTxvevaSi gamoyenebadi ar aris da a.S. 

2. 	Sedareba sxva sistemebTan

pirvel rigSi, ukeT orientaciisaTvis, urigo ar iqneba ramden-
ime Sedareba iseT sistemebTan, sadac am mxriv meti sicxadea.

magaliTad, aSS-isa da kanadis konstituciur samarTalSi es Te-
mebi ukeT aris damuSavebuli:

aSS-Si sityvis Tavisuflebas konstituciis 1-li damateba icavs, 
magram aSS-is uzenaesi sasamarTlos ganmartebebma daazusta, Tu ras 
ar daicavda 1-li damateba. magaliTad: erT-erTi ganmartebis Tanax-
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mad, iseTi gamonaTqvamebi, romlebic ar gamoxataven raime azrsa da 
ideas da mxolod mZime sityvier Seuracxyofas gulisxmoben, ar aris 
daculi konstituciis 1-li damatebiT; sxva ganmartebebis Tanaxmad, 
1-li damatebiT ar aris daculi iseTi azris gamoxatvac, romelic ara 
marto Seuracxmyofelia, aramed uxamsic da araviTari Rirebuleba ar 
gaaCnia. saqmeze _ Chaplinsk v. New Hampshire (1942) _ aSS-is uzenaesma 
sasamarTlom daadgina, rom ̀ uxamsi pornografiuli, Seuracxmyofeli 
da agresiuli gamoTqmebi ar iyo daculi konstituciis 1-li damate-
biT, vinaidan maT mcire Rirebuleba hqondaT simarTlesTan miaxloeb-
is saqmeSi. swored ̀ uxamsobis~ niSniT saqmeSi _ Roth v. The United States 
(1957) _ seqsualuri TviTgamoxatva gaimijna pornografiisagan, xolo 
saqmeze _ Miller v. California (1973) _ dadginda pornografiis dekanon-
izacia; arakonstituciurad gamocxadda sajaro Cveneba seqsualuri 
moqmedebebisa, romlebic gadmocemuli iyo vulgaruli formiT da 
moklebuli yovelgvar literaturul, mxatvrul, politikur Tu 
samecniero Rirebulebas Cveulebrivi rigiTi moqalaqis warmodge-
naSi, romelic cxovrobs Tanamedrove sazogadoebis normebiT. 

aSS-is konstituciis 1-li damatebiT aseve ar aris daculi nebi-
smieri Sinaarsis azrebis Tavsmoxveva, maTi mosmenis iZuleba vin-
mesaTvis missave sacxovrebel binaSi (miCneulia, rom es xelyofs 
pirovnebis xelSeuxeblobas); agreTve, `waqezeba~, anu iseTi azris 
gamoxatva, romelic ubiZgebs sxva adamians kanonsawinaaRmdego 
qmedebis dauyovnebliv Cadenisaken iseT viTarebaSi, rodesac advi-
lad SesaZlebelia, asec moxdes.

daaxloebiT aseTive midgomebia kanadaSic. saqmeze _ Dakes R. v. 
Butler (1992) _ kanadis uzenaesma sasamarTlom daadgina, rom parla-
ments SeeZlo mieRo kanoni, romelic danaSaulad acxadebda iseTi 
pornografiis publikacias, romelic seqsualurad Zalian mour-
idebelia, gulisxmobs Zaladobas an qalTa mimarT damamcirebel 
damokidebulebas. uzenaesma sasamarTlom aseTi azrebis gamoxatvis 
Tavisuflebis sakanonmdeblo akrZalva marTebulad miiCnia, vinaid-
an isini, misi azriT, SeuTavsebeli iyo azris gamoxatvis Tavisuf-
lebis sawyisebTan da mis fuZemdeblur gagebasTan, isini adamianis 
pirovnebis yvelaze ufro qvena grZnobebs gamoxatavdnen da, rogorc 
wesi, ganpirobebuli iyo mxolod ekonomikuri mosazrebebiT.
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3. 	konvenciis me-10 muxlis konstruqciis analizi

rogori viTarebaa am mimarTebiT adamianis uflebaTa evro-
pul samarTalSi? anu ras ar icavs evropuli konvenciis me-10 
muxli?

imisaTvis, raTa am kiTxvas safuZvlianad vupasuxoT, uwinare-
sad konvenciis me-10 muxlis konstruqcias davakvirdeT. gavar-
kvioT, ra daskvnis saSualebas iZleva sakuTriv me-10 muxlis te-
qsti:

muxli 10. azris gamoxatvis Tavisufleba
1.	 yvelas aqvs azris gamoxatvis Tavisufleba. es ufleba moicavs 

adamianis Tavisuflebas, gaaCndes sakuTari Sexeduleba, mii-
Ros an gaavrcelos informacia an ideebi sajaro xelisufleb-
is Caurevlad da saxelmwifo sazRvrebis miuxedavad. es muxli 
ver daabrkolebs saxelmwifos, moaxdinos radiomauwyeblo-
bis, televiziisa da kinematografiul sawarmoTa licenzire-
ba.

2.	 am TavisuflebaTa ganxorcieleba, ramdenadac isini ganuy-
ofelia Sesabamisi movaleobebisa da pasuxismgeblobisa-
gan, SeiZleba daeqvemdebaros kanoniT dadgenil iseT wesebs, 
pirobebs, SezRudvebs an sanqciebs, romlebic aucilebelia 
demokratiul sazogadoebaSi erovnuli uSiSroebis, teri-
toriuli mTlianobis an sazogadoebrivi usafrTxoebis in-
teresebisaTvis, sazogadoebrivi uwesrigobis Tu danaSaulis 
aRsakveTad, janmrTelobis an moralis dacvis mizniT, sxvaTa 
uflebebis an Rirsebis dasacavad, saidumlod miRebuli in-
formaciis gamJRavnebis Tavidan asacileblad, anda sasamarT-
los avtoritetisa da miukerZoeblobis uzrunvelsayofad.
rogorc vxedavT, konvenciis me-10 muxlis 1-li punqtis for-

mulireba iseTi zogadi da farToa, rom, SeiZleba iTqvas, is azris 
gamoxatvis Tavisuflebas icavs mTlianad da yovelgvari gamon-
aklisi am muxlis me-2 punqtis safuZvelze unda iyos gamarTle-
buli. kerZod, nebismieri SezRudva gamarTlebulad SeiZleba 
miCneul iqnes mxolod maSin, Tu igi kanoniT aris gaTvaliswineb-
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uli da aucilebelia demokratiul sazogadoebaSi am punqtSi mi-
TiTebuli romelime kanonieri interesis dasacavad.�

ase rom, konvenciis me-10 muxlis konstruqciidan gamomdinare, 
aSkaraa, azris gamoxatvis Tavisuflebis SezRudvis gamarTle-
buloba yovel calkeul SemTxvevaSi am muxlis me-2 punqtis 
safuZvelze unda Sefasdes, xolo sakuTriv pirveli punqti, Tavis-
Tavad, araviTar gamonakliss ar uSvebs.

aqedan SeiZleboda gagvekeTebina savaraudo daskvna, rom adami-
anis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli kon-
vencia (kerZod, me-10 muxlis 1-li punqti) azris gamoxatvis Tavisu-
flebas icavs mTlianad da ar arsebobs winaswar dadgenili gamonak-
lisebi – raime iseTi gamoTqmebi an sxvagvari gamoxatuleba azrisa, 
romlebsac Tavisi Sinaarsis, formis an sxvagvari niSan-Tvisebis 
gamo ar moicavs konvenciis me-10 muxlis 1-li punqti da, maSasadame, 
ar aris windawinve apriorulad daculi.

4. 	evropuli sasamarTlos Sesabamisi praqtikis analizi

axla SevamowmoT, dasturdeba Tu ara es winaswari daskvna stras-
burgis sasamarTlos praqtikiT.

4. 1. saerTo midgoma

uwinaresad, mxedvelobaSi unda miviRoT is garemoeba, rom kon-
venciis me-10 muxlis 1-li punqtis Sinaarsi strasburgis saerTa-
Soriso sasamarTlos Zalze farTod esmis. amosavali, principuli 
pozicia yvelaze ufro naTlad man 1978 wels Camoayaliba Tavis 
ganCinebaSi saqmeze _ hendisaidi gaerTianebuli samefos winaaR-

�	 me-10 muxlis me-2 punqtis teqstSi `ikiTxeba~ kidev erTi `piroba~ - azris gamoxatvis Ta-
visuflebisagan ganuyofeli `movaleobebisa da pasuxismgeblobis~ ugulebelyofa im 
piris mxridan, vinc am Tavisuflebas axorcielebda. Tu kanoniT daculi sikeTeebisaTvis 
zianis miyeneba an aseTi safrTxis Seqmna uflebis SezRudvis gamarTlebulobis ZiriTad 
obieqtur safuZvels qmnis, `movaleobebisa da pasuxismgeblobis~ darRveva SeiZleba 
warmovidginoT rogorc erTgvari, moralurad gamamarTlebeli, safuZveli am Tavisu-
flebis SezRudvisa. igi SezRudvis gamarTlebulad SefasebisaTvis `damatebiTi piroba~ 
ki ar aris, aramed `damatebiTi argumentia~ saimisod, rom Sesabamisi SezRudvis `aucile-
bloba~ dadgenilad iqnes miCneuli.
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mdeg (Handyside v. the United Kingdom). man gansazRvra azris gamox-
atvis Tavisuflebis daculobis saerTo farglebi da Seqmna stras-
burgis sasamarTlos Semdgomi periodis samosamarTlo samarTal-
Si yvelaze ufro xSirad citirebadi definicia: azris gamoxatvis 
Tavisufleba demokratiuli sazogadoebis erT-erTi arsebiTi 
safuZvelia, misi progresisa da TiToeuli adamianis ganviTarebis 
erT-erTi ZiriTadi pirobaa... konvenciis me-10 muxliT daculia 
ara marto misaRebi an neitraluri `ideebi~ da `informacia~, ar-
amed iseTebic, romlebic Seuracxmyofeli, gamaognebeli an SemaS-
foTebelia (offend, shock and disturb) saxelmwifosa an mosaxleobis 
garkveuli jgufebisaTvis. aseTia pluralizmis, tolerantobisa 
da Semwynareblobis moTxovnebi, romelTa gareSec warmoudgene-
lia demokratiuli sazogadoebis arseboba.�

adamianis uflebaTa evropuli samosamarTlo samarTali mowmobs, 
rom, marTlac, konvenciis me-10 muxli mxolod garkveuli saxis idee-
bisa Tu informaciebis mimarT rodi gamoiyeneba _ daculia rogorc 
maTi Sinaarsi da forma, ise sakuTriv gamoxatvis saSualebebic, dacu-
lia ̀ azris gamoxatva~ individurad da koleqtiurad, imis miuxedavad, 
Tu ra sferos Seexeba igi – politikis, religiis, moralis, mxatvruli 
Semoqmedebis, komerciis Tu sxv. amasTan, isic unda iTqvas, rom `idee-
bi~ da `informacia~, maTi gamoxatvis formebi da saSualebebi dacu-
lia gansxvavebulad, sxvadasxva xarisxiT, Tumca aradiskriminirebu-
lad. es gansxvavebuloba daculobis xarisxebs Soris uamrav faqtors 
ukavSirdeba, magaliTad, imas, Tu ra sferos miekuTvneba gamoxatuli 
azri, romel kanonier interess upirispirdeba, ramdenad delikatur 
sakiTxs Seexeba, ramdenad gulwrfelia, vis mier aris igi gamoTqmuli, 
anda visi misamarTiT, rogoria Sesabamis sferoSi saxelmwifoTaTvis 
miniWebuli Sefasebis Tavisufleba da sxva.

am sxvadasxvagvari faqtoris urTierTqmedebis Sedegad sabo-
lood ganisazRvreba, iqneba Tu ara azris gamoxatvis Tavisufleba 
(mocemul SemTxvevaSi!) daculi, da ra xarisxiT; mieniWeba Tu ara 
mas prioriteti dapirispirebul RirebulebasTan SedarebiT da 
rogori iqneba es prioriteti – sruli Tu nawilobrivi, interesTa 
samarTliani dabalansebis konteqstSi.

�	 17 dekemberi 1976 weli.
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asea Tu ise, nebismieri SezRudvis gamarTlebulobis Sefaseba 
(rogorc wesi!) me-10 muxlis me-2 punqtis safuZvelze xorcield-
eba, rac TavisTavad ukve mianiSnebs imaze, rom Sesabamisi azris 
gamoxatva, imis miuxedavad, mocemul RirebulebiT konfliqtSi mas 
prioriteti mieniWeba Tu, piriqiT, SeizRudeba, mainc moculia me-
10 muxlis 1-li punqtiT da, maSasadame, sazogadod daculia.

4.2. sustad daculi da `faqtobrivad daucveli~ 
sferoebi

4.2.1. `sazogadoebrivi interesis sakiTxis~ faqtori

axla gavarkvioT, arsebobs Tu ara am saerTo wesidan raime, Tun-
dac iSviaTi, gamonaklisi, anda iseTi SemTxvevebi, rodesac ama Tu 
im kategoriis Sexedulebebi Tu informacia, marTalia, me-10 mux-
lis 1-li punqtis dacvis sferoSia (da maSasadame, misi SezRudvis 
gamarTlebulobis Sefaseba am muxlis me-2 punqtis safuZvelze 
xorcieldeba), magram praqtikaSi maTi daculobis xarisxi Zalze 
mcirea. iseTi mcire, rom, faqtobrivad, utoldeba `ardaculobis~ 
viTarebas.

praqtika mowmobs, rom orive am kiTxvaze pasuxi dadebiTia.
magram jer visaubroT SemTxvevaTa meore wyebaze, vinaidan logi-

ka gvkarnaxobs, rom gamonaklisebi swored am sustad dacul sfe-
roebSi unda veZioT. 

maS, rogori azrebi da informaciaa Zalze sustad daculi?
imisaTvis, rom am kiTxvas vupasuxoT da mis logikasac CavwvdeT, 

yvelaferi saerTo kanonzomierebis WrilSi unda davinaxoT. uwinare-
sad, naTlad unda warmovidginoT, Tu praqtikulad rodis arsebobs 
yvelaze ufro meti Sansi imisa, rom azris gamoxatvis Tavisuflebam 
RirebulebiT konfliqtSi prioriteti ver moipovos da SeizRudos, 
da arsebobs Tu ara misi iseTi niSan-Tvisebebi Tu maxasiaTeblebi, 
romlebic Zalze didi albaTobiT amcireben prioritetis Sanss da 
zrdian SezRudvis gamarTlebulobis SesaZleblobas.

Tavis mxriv, zemoaRniSnul kiTxvebze logikur pasuxs Zalze 
iolad mivagnebT, Tu jer sapirispiro SemTxvevebs davakvirdebiT:
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rodis arsebobs yvelaze didi perspeqtiva imisa, rom azris 
gamoxatvis Tavisuflebam RirebulebiT konfliqtSi prioriteti 
moipovos da ar SeizRudos?

sruliad calsaxad SeiZleba iTqvas: aseTi perspeqtivebis arse-
boba ukavSirdeba SemTxvevebs, rodesac Sesabamisi azri (idea Tu 
informacia) Seexeba sazogadoebrivi interesis sakiTxebs da im-
avdroulad _ am sakiTxebze Tavisufal sajaro debatebSi monaw-
ileobas.

swored es gaxlavT is mTavari niSan-Tviseba, romlis drosac Zal-
ze didi albaTobaa imisa, rom prioriteti azris gamoxatvis Tavisu-
flebas mieniWos da ar SeizRudos. swored am Tvisebriobas emyare-
ba sazogadod azris gamoxatvis Tavisuflebis didi mniSvnelobis 
aRiareba demokratiul sazogadoebaSi, misi miCneva demokratiuli 
sazogadoebis erT-erT mTavar sayrdenad da misi warmatebis auci-
lebel winapirobad. amasve emyareba politikis sferos, presis Tavis-
uflebisa da JurnalistTa uflebebis gansakuTrebuli dacvac. 

kidev erTi: cnobilia, rom azris gamoxatvis Tavisuflebas or-
magi datvirTva aqvs: erTi mxriv, igi pirovnebis TviTrealiza-
ciis saSualebaa, xolo, meore mxriv, sazogadoebisaTvis sainter-
eso sakiTxebze Tavisufali diskusiisa. Sesabamisad, udavoa, rom 
am TavisuflebisaTvis gansakuTrebuli mniSvnelobis miniWeba da 
RirebulebiT konfliqtSi misi prioritetulobis didi potencia 
swored misi am meore datvirTvidan warmodgeba. evropuli sasa-
marTlos praqtika mowmobs, rom, rodesac es faqtori ar arsebobs, 
azris gamoxatvis Tavisufleba, rogorc mxolod pirovnebis TviT-
realizaciis saSualeba, RirebulebiT konfliqtSi prioritetis 
aRebis iseT did potencias veRar Seicavs,� da piriqiT. amasTan, rac 
ufro sazogadoebisaTvis saWirboroto sakiTxs Seexeba gamoxat-
uli azri, rac ufro metia misi wvlili am sakiTxebis Tavisufal 
ganxilvaSi da, miT ufro, WeSmaritebis miRwevaSi, miT metia aseTi 
`azris gamoxatvis~ RirebulebiTi mniSvneloba da misi daculobis 
saWiroeba demokratiul sazogadoebaSi.

�	 amis dasturia, magaliTad, is, rom `SemoqmedebiTi TviTgamoxatva~ interesTa kon-
fliqtis dros ar sargeblobs iseTive Zlieri dacviT, rogoriTac, magaliTad, politi-
kur sakiTxebze Sexedulebebis gamoxatva.
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amrigad, interesTa dapirispirebis dros azris gamoxatvis 
Tavisuflebis prioritetulobas gansazRvravs misi Rirebulebi-
Ti mniSvneloba sazogadoebrivi interesis sakiTxebze Tavisufali 
sajaro debatebis konteqstSi. Sesabamisad, rodesac aseTi Rire-
bulebiTi mniSvneloba Zalian mcirea, an saerTod ar arsebobs, na-
klebi motivebiRa rCeba interesTa dapirispirebis dros misTvis 
prioritetis misaniWeblad. 

swored amitomaa, magaliTad, Seuracxmyofeli an uxamsi 
gamonaTqvamebi Zalian cudad daculi, anda saerTod daucveli 
demokratiul sazogadoebaSi. amitom aris aseT dros azris gamox-
atvis Tavisuflebis SezRudvis tipur argumentad moxmobili is, 
rom Sesabamisi ̀ azris gamoxatvas~ mcire Rirebuleba hqonda WeSmar-
itebasTan miaxloebis saqmeSi da a.S. amiTve aixsneba, rom swored 
`RirebulebiTi araraobaa~ `azris gamoxatvis~ ama Tu im SemTxvevis 
daucvelobis mTavari argumenti aSS-isa da kanadis konstituciur 
samarTalSic. cxadia, arc is aris SemTxveviTi, rom adamianis ufle-
baTa evropul samarTalSi warmoiSva Sexeduleba, `gamoxatuli 
azris~ Rirebulebis mixedviT gansazRvruliyo, isargeblebda Tu 
ara igi konvenciis me-10 muxlis dacviT. Tumca es nabiji mainc ar 
gadaidga. rogorc d. harisi, m.o.beili da s. uorbriki aRniSnaven, 
`Rirebuli~ da `araRirebuli~ azrebis (“valuable” and “valueless” opin-
ions) gamijvnis mcdeloba saWiro ar iyo, vinaidan konvenciis me-10 
muxli isedac did gasaqans iZleoda saimisod, rom saxelmwifo aR-
Wurviliyo `araRirebuli azrebis~ SezRudvis uflebamosilebiT, 
Tuki SeZlebda amis aucileblobis demonstrirebas. maTi azriT, 
`zogierTi azris gamoxatvis gamoricxva konvenciidan Seqmnida 
gadaulaxav sirTuleebsa da problemebs imis gansazRvrisas, Tu 
romeli maTgani unda miCneuliyo me-10 muxliT daculad, da rome-
li ara.�

imis miuxedavad, rom evropulma sasamarTlom airCia midgoma, 
`araRirebuli azrebi~ ar gamoeZevebina konvenciis me-10 muxlis 
1-li punqtiT daculi sferodan, mainc gamoxatuli azris `Rire-
bulebiT araraobaze~ miTiTeba calkeul saqmeebTan dakavSirebiT 
misi SezRudvis gamarTlebulobis dasabuTebisas mas araerTxel 

�	 D.G.Harris, M.O.Boyle, C.Warbrick. Law of the European Convention on Human Rights, 1995, 378.
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dasWirda. saqmeze _ oto premingeris instituti avstriis winaaR-
mdeg (Otto Preminger Institute v. Austria) _ ki iseTi ganmarteba misca, 
romelmac warmoSva kiTxva, xom ar iyo es iseTi SemTxvevis aRwera, 
romelsac strasburgis sasamarTlo konvenciis me-10 muxlis mo-
qmedebis farglebs gareT amyofebda. kerZod, man Tqva: `iseTi Seu-
racxmyofeli gamonaTqvamebi, romlebic azrs ar gamoxataven da ar-
aviTari Rirebuleba ar gaaCniaT, ver ganixilebian, sajaro disku-
siaSi monawileobad, romelic saqveyno saqmeebis progress uwyobs 
xels~.�

evropuli sasamarTlos es ganmarteba, marTlac, ornairad Sei-
Zleboda gagebuliyo:

a) an evropulma sasamarTlom axsna, Tu rogori gamonaTqvamebi 
ar imsaxureben dacvas da ratom;

b) an man gansazRvra, rogori gamonaTqvamebi ar CaiTvleboda 
`azris gamoxatvad~ me-10 (I) muxlis gagebiT da, maSasadame, ra ar iyo 
daculi (da amaSi savsebiT gamarTuli logika iqneboda: marTlac, 
is, rac saerTod `azrs ar gamoxatavs~, Zalze Znelia `azris gamox-
atvad~ miviCnioT). 

evropuli sasamarTlos mTeli saerTo praqtika da sakuTriv 
oto premingeris saqmeze miRebuli gadawyvetileba mowmobs, rom, 
ra Tqma unda, `a~ variantia marTebuli. `b~ variantis marTebulobis 
SemTxvevaSi (logikurad) maTi uaryofa me-10 muxlis 1-li punqtis 
safuZvelze ganxorcieldeboda. evropulma sasamarTlom ki moce-
mul saqmeze azris gamoxatvis Tavisuflebis SezRudva gamarTebu-
lad me-10 muxlis me-2 punqtis safuZvelze cno.

ase rom, formula _ `...gamonaTqvamebi, romlebic azrs ar gamox-
ataven da araviTari Rirebuleba ar gaaCniaT...~ _ sakiTxisadmi 
saerTo midgomis, saerTo suliskveTebis gamomxatveli ufroa, vid-
re iuridiuli postulati imis gansazRvrisa, Tu rogori gamonaTq-
vamebi CaiTvleba `azris gamoxatavad~ me-10 muxlis 1-li punqtis 
gagebiT da rogori ara.

saboloo jamSi, evropuli sasamarTlos precedentuli samarT-
lis mixedviT Tu vimsjelebT, araRirebuli, naklebad Rirebuli, 
an usargeblo ideebi, Sexedulebebi da informacia, isinic, rom-

�	 29 seqtemberi, 1994 weli.
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lebic `azrs ar gamoxataven~ da romlebic ver CaiTvlebian sazoga-
doebrivi interesis sakiTxze sajaro diskusiaSi monawileobad, 
konvenciis me-10 muxlis 1-li punqtis moqmedebis farglebSi arian 
moqceuli, arasdros warmoadgenen me-10 muxlis gamoyenebadobis 
gamomricxvel garemoebas da, calke aRebuli, arasdros qmnian sak-
maris formalur iuridiul safuZvels maTi daculobis uarsayo-
fad. magram, praqtikulad, konvenciis me-10 muxlis me-2 punqtis 
konteqstSi maTi daculobis perspeqtiva ukiduresad mcirea da, 
rogorc wesi, prioriteti maTTan dapirispirebul Rirebulebas 
eniWeba.

Sesabamisad, Zalian Seuracxmyofeli gamoTqmebi, uxamsoba, por-
nografia, sxva sferoebi Tu calkeuli SemTxvevebi, romelTa mi-
marTebaSic zemoaRniSnuli Sefasebebis gamoyeneba Sesaferisia, 
Teoriulad ar gamoiricxeba me-10 muxlis 1-li punqtis moqmede-
bis sferodan, Tumca, faqtobrivad, ar aris daculi. vfiqrobT, 
aq swored iseT viTarebasTan gvaqvs saqme, rodesac `faqtobrivad 
daucvelobis viTareba~ emijneba, anda `uTanabrdeba~ kidec, `sa-
marTlebrivad daucvelobis~ viTarebas.

4.2.2. `movaleobebisa da pasuxismgeblobis~ darRveva 

meore mniSvnelovani faqtori Tu maxasiaTebeli, romelic Zal-
ian aadvilebs azris gamoxatvis Tavisuflebis SezRudvis SesaZle-
blobas, aris am Tavisuflebisagan ganuyofeli `movaleobebisa da 
pasuxismgeblobis~ darRveva, romlis yvelaze uaresi gamovlinebaa 
am Tavisuflebis borotad gamoyeneba.

swored im saSiSi socialuri Sedegebis gamowvevis didi poten-
ciis gamo, romelzec dasawyisSi visaubreT, konvenciis me-10 mux-
li sagangebod miuTiTebs `azris gamoxatvis Tavisuflebisagan 
ganuyofel movaleobebsa da pasuxismgeblobaze~. igi gulisxmobs 
uflebiT mosargeble subieqtis valdebulebas, ise ganaxorcielos 
sakuTari Tavisufleba, rom aicdinos, an minimumamde daiyvanos 
sxva kanonier interesebTan dapirispireba, maT Soris sxva pirTa 
uflebebisa da reputaciis xelyofa. ufro metic: `konvenciis me-
10 muxlis me-2 punqti `movaleobebisa da pasuxismgeblobis~ dar-
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Rvevas pirdapir ukavSirebs sanqciebis, wesebis, SezRudvebisa da 
pirobebisadmi azris gamoxatvis Tavisuflebis daqvemdebarebis 
SesaZleblobas.

zemoaRniSnulidan gamomdinare, TavisTavad cxadia Semdegi: 
rac ufro metia `movaleobebisa da pasuxismgeblobis~ darRvevis 
xarisxi, ama Tu im kanonieri interesisaTvis miyenebuli realuri 
Tu potenciuri ziani da, sakuTriv, am kanonieri interesis mniS-
vneloba, miT ufro metia azris gamoxatvis Tavisuflebis SezRud-
vis gamarTleba.

ase rom, saZiebel `gamonaklisebsa~ da masTan miaxloebul 
SemTxvevebs swored am orientirebis saSualebiT unda mivagnoT.

saSiSi socialuri Sedegebis gamowvevis TvalsazrisiT, Zalze 
`efeqtiania~ Zaladobis, danaSaulisa da sxva samarTaldarRvevaTa 
Cadenisaken waqezeba. aseT dros `movaleobebisa da pasuxismgeblo-
bis darRvevis xarisxi Zalian maRalia~. amitomac, Tuki raime im-
saxurebda me-10 muxlis 1-li punqtis moqmedebis farglebis gareT 
gatanas, es Tavisuflad SeiZleboda yofiliyo Zaladobis, dana-
Saulisa da sxva ukanono moqmedebebis waqezeba.

magram rogoria praqtika?
miuxedavad imisa, rom Zaladobisa da danaSaulis Cadenisaken sx-

vaTa waqezeba TavisTavad demokratiis antiTezaa,� evropuli sas-
amarTlo mas mainc ar gamoricxavs me-10 muxlis dacvis sferodan 
da misi SezRudvis gamarTlebulobas me-10 muxlis me-2 punqtis 
safuZvelze afasebs. Tumca maT SezRudvas sazogadoebrivi wesri-
gis, sazogadoebrivi usafrTxoebis, erovnuli uSiSroebisa da sxva 
pirTa uflebebis dasacavad, rogorc wesi, gamarTlebulad miiC-
nevs, anu, faqtobrivad, ar icavs.

magram arsebobs garkveuli ukan daxevebic: magaliTad, saqmeze 
_ karatasi TurqeTis winaaRmdeg (Karataş v. Turkey) _ evropulma 
sasamarTlom aRiara, rom avtoris gamonaTqvamebs SeeZlo waeqeze-
bina sxvebi Zaladobisa da kanonsawinaaRmdego moqmedebebis Cad-

�	 swored aseTi Sefaseba misces Zaladobisa da ukanonobisaken waqezebas adamianis ufleba-
Ta evropuli sasamarTlos prezidentma l. vildhaberma da evropuli sasamarTlos sxva 
mosamarTleebma TavianT erTobliv `gansxvavebul azrSi~ saqmeze – sureki da ozdemiri 
TurqeTis winaaRmdeg (Sürek and Özdemir v. Turkey), 8 ivlisi 1999 weli, (ix. joint parlty dissent-
ing opinion of judges Wildhaber, Küris, Strážnicka, Baka and Traja).
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enisaken, magram azris gamoxatvis mxatvruli formis mxedvelobaSi 
miRebiT daicva igi da cno konvenciis me-10 muxlis darRveva.�

ama Tu im azris sxvisaTvis Tavsmoxveva an maTi mosmenis vinmesaTvis 
iZuleba missave sacxovrebel binaSi, potenciuri Sedegebis gaTval-
iswinebiT, ufro naklebad saSiSia, vidre Zaladobisa da kanonis dar-
Rvevisaken mowodeba, magram `movaleobisa da pasuxismgeblobis~ 
darRvevis xarisxi aq aseve Zalze maRalia. igi Tavisi specifikuro-
bis gamoc ipyrobs yuradRebas. aseTi `azris gamoxatva~, SeiZleba 
iTqvas, pirovnebaze Zaladobisa da agresiis Taviseburi formaa da 
Sors scildeba `Tavisufali diskusiebis~ Sinaarssa da farglebs. am 
TvalsazrisiT, igi azris gamoxatvis Tavisuflebis borotad gamoy-
enebadac SeiZleba iqnes miCneuli. amitom isic Tavisuflad SeiZle-
boda migvekuTvnebina im kategoriisaTvis, romelic ̀ ar imsaxurebda~ 
konvenciis me-10 muxlis 1-li punqtiT dacul sferoSi yofnas.

sagulisxmoa, rom, sazogadod, adamianis uflebaTa evropul 
samarTalSi aseTi da msgavsi SemTxvevebisadmi (maT Soris `arasa-
Tanado prozelitizmisadmi~) damokidebuleba uaryofiTia. ufro 
metic, miCneulia, rom aseTi qmedeba sakuTriv azris gamoxatvis 
Tavisuflebis negatiuri uflebis darRvevaa� (marTlac, me-10 mux-
lis 1-li punqti icavs Sexedulebebisa da informaciebis gamox-
atvis gavrcelebisa da miRebis (!) Tavisuflebas. negatiur planSi 
es gulisxmobs rogorc pirovnebis Tavisuflebas, ar gamoavlinos 
sakuTari azri, agreTve, imas, rom uari Tqvas vinmes mosmenaze).

magram, strasburgis sasamarTlos precedentebis mixedviT, 
aseTi SemTxvevebi zogjer realuri dacviTac sargeblobs.

magaliTad, rodesac saqme religiuri azrebis gamoxatvas Seexe-
ba, maTi SezRudvis gamarTlebuloba konvenciis me-9 muxlis konte-
qstSi fasdeba. es konteqsti ki imas gulisxmobs, rom aseTi azrebis 
`Tavsmoxveva~ (Tu aSkarad miuRebel formebTan da saSualebebTan 
ara gvaqvs saqme) `religiuri rwmenis propagandad~ SeiZleba iqnes 
miCneuli, rac religiis Tavisuflebis uflebis erT-erTi kompo-
nentia. Sesatyvisi magaliTia saqme kokinakisi saberZneTs winaaRm-

�	 evropuli sasamarTlo miiCnevs, rom gamoxatvis `mxatvruli forma~ ganapirobebs 
msmenelTa mcire auditorias da, amasTanave, amcirebs xalxze zemoqmedebis SesaZleblo-
bas. saqme karatasi TurqeTis winaaRmdeg (Karataş v. Turkey), 8 ivlisi, 1999 weli.

�	 D.G.Harris, M.O.Boyle, C.Warbrick. Law of the European convention on Human Rights, 1995, 373.



111

adamianis uflebaTa evropuli standartebi

deg (Kokkinakis v. Greece). am saqmeSi momCivnebi miuTiTebdnen, rom 
maTi nacnobi ieRoveli col-qmari, maTi nebis sawinaaRmdegod, maT-
save binaSi eweoda TavianTi religiuri ideebis propagandas da Tavs 
axvevda maTTvis miuRebel Sexedulebebs. evropulma sasamarTlom 
miiCnia, rom ieRovas mowmeebis qcevaSi araferi iyo ukanono da rom 
isini axorcielebdnen religiis Tavisuflebis uflebas, romelic 
gulisxmobda religiuri ideebis propagandis uflebas sakuTar 
religiaze sxvaTa moqcevis mizniT.�

4.2.3. azris gamoxatvis Tavisuflebis borotad gamoyeneba. kon-
venciis me-17 muxlis Sefardeba. saZiebeli `gamonaklisebi~ 

`ardaculobis~ viTareba Zalze xSirad ukavSirdeba azris gamox-
atvis Tavisuflebis borotad gamoyenebis SemTxvevebs.

saerTod Znelia mkveTri mijnebis gavleba da imis zustad gan-
sazRvra, sad da rodis gadaizrdeba Tavisuflebis Tanaarsi `mova-
leobebisa da pasuxismgeblobis~ ugulebelyofa am TavisuflebiT 
borotad sargeblobaSi. erTi ram cxadia: azris gamoxatvis Tavis-
uflebis borotad gamoyeneba uTuod gulisxmobs `movaleobebisa 
da pasuxismgeblobis~ uxeS darRvevas da, SeiZleba iTqvas, misi uki-
duresad uaresi gamovlinebaa.

Sesabamisia misdami damokidebulebac: rogorc wesi, is yov-
elTvis daucvelia (faqtobrivad), magram sxvadasxva SemTxvevasTan 
midgoma sxvdasxvagvaria:

- zogjer am faqtoris arseboba Sesabamisi SemTxvevis daucvelo-
bis dasabuTebis sistemaze gavlenas ver axdens, anu, misi SezRudvis 
gamarTlebulobis Sefaseba mainc me-10 muxlis me-2 punqtis WrilSi 
xorcieldeba;

- zogjer ki (da es iSviaTad xdeba) viTareba principulad icvle-
ba. evropuli sasamarTlo gamonakliss uSvebs da gabedulad acx-
adebs, rom Sesabamisi SemTxveva me-10 muxlis moqmedebis farglebi-
dan gadis da iSveliebs konvenciis me-17 muxls, romelic konven-
ciiT gaTvaliswinebuli uflebebisa da Tavisuflebebis borotad 
gamoyenebas krZalavs.

�	 25 maisi, 1993 weli.
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amrigad, erTaderTi gamonaklisi SemTxveva, romelic ara marto 
faqtobrivad, aramed samarTlebrivadac ar aris daculi da rasac 
namdvilad ar moicavs konvenciis me-10 muxlis 1-li punqti, ukav-
Sirdeba azris gamoxatvis Tavisuflebis borotad gamoyenebis 
SemTxvevebs.

aqve unda iTqvas, rom aseTi midgomis sayrdeni mxolod me-17 
muxli ki ar aris, aramed mTeli konvencia da misi sistema, uwinare-
sad misi preambula, romelSic gadmocemulia konvenciis saerTo 
suliskveTeba, misi Rirebulebebi da principebi. 

rodesac azris gamoxatvis Sesabamisi SemTxveva ewinaaRmdegeba 
azris gamoxatvis Tavisuflebis fuZemdeblur gagebas, konvenciis 
Rirebulebebsa da principebs, evropuli sasamarTlos azriT, es azris 
gamoxatvis Tavisuflebis borotad gamoyenebis iseTi SemTxvevaa, 
romelic konvenciis me-17 muxls gahyavs me-10 muxliT daculi sfero-
dan. amitom Sesabamis saCivrebs konvenciis me-10 muxlTan mimarTebiT 
miuReblad miiCnevs `sagnobrivi SuaTavsebadobis~ gamo (ratione materi-
ae). es garemoeba damatebiTi, ase vTqvaT, `procesualuri dadasture-
baa~ imisa, rom Sesabamisi ̀ azris gamoxatva~, marTlac, saerTod ar imy-
ofeba konvenciis me-10 muxliT dacul sferoSi.

Tumca aqve unda iTqvas, rom aseT araordinarul gadawyvetile-
bebs evropuli sasamarTlo Zalze iSviaTad iRebs (da ara yovelTvis 
an xSirad, roca ki saqme azris gamoxatvis Tavisuflebis borotad 
gamoyenebas Seexeba). es maSin xdeba, rodesac saqme aqvs uflebaTa 
borotad gamoyenebasTan, me-17 muxlis gagebiT10 da Tanac ara yov-
elTvis. es garemoeba ki, Tavis mxriv, nawilobriv warmodgeba me-17 
muxlis saerTo daniSnulebidan11 da im rolidan, romelic mas kon-

10	 `uflebaTa borotad gamoyeneba~ farTo cnebaa. misi Sinaarsi, aucilebeli niSan-Tvise-
bebi da farglebi mkveTrad gansazRvruli ar aris. cxadia, rodesac saqme Seexeba konven-
ciis me-17 muxlis gamoyenebas, unda arsebobdes `uflebaTa borotad gamoyenebis iseTi 
SemTxveva (gageba), rogoric sakuTriv me-17 muxlSia aRwerili.

11	 konvenciis me-17 muxls `uCveulos~ uwodeben, vinaidan misi momarjveba da gamoyeneba Seu-
Zlia rogorc individs saxelmwifos winaaRmdeg, ise saxelmwifos individis uflebaSi Care-
vis gamarTlebis dasasabuTeblad. misi funqcia emsaxureba demokratiuli institutebis 
normaluri funqcionirebis da totalitarizmis safrTxis Tavidan acilebis uzrunvelyo-
fas. igi SemoRebul iqna rogorc instrumenti politikuri uflebebiT komunisturi manipu-
laciebis winaaRmdeg. dResdReobiT fokusirdeba rasobriv da teroristul jgufebze, imav-
droulad, iZleva damatebiTi kontrolis saSualebas saimisod, rom saxelmwifom konvenciis 
me-15 muxli (`konvenciidan ukan daxeva“) TviTneburad ar gamoiyenos. D.G.Harris, M.O.Boyle, 
C.Warbrick. Law of the European Convention on Human Rights,1995, 510-512.
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venciis sistemaSi ekisreba: igi gamoiyeneba rogorc bolo, ukidu-
resi saSualeba (instrument of last resort).12

cxadia, yvelaze meti safuZveli imisa, rom azris gamoxatvis 
Tavisuflebis esa Tu is ganxorcieleba am Tavisuflebis borotad 
gamoyenebad CaiTvalos me-17 muxlis gagebiT, maSin arsebobs, rode-
sac saqme gvaqvs rasobrivi, erovnuli, religiuri Tu sxvagvari Seu-
wynareblobis gamovlinebasTan, magram miCneulia, rom, maSinac ki, 
rodesac me-17 muxlis Sesatyvisoba dadgenilia, misi gamoyenebis 
sakiTxi unda gadawydes im safrTxis seriozulobis xarisxis mixed-
viT, romelic demokratiul sistemas Seeqmna.13

evropuli sasamarTlos Sesatyvisi precedentebi ZiriTadad 
ukavSirdeba komunisturi, rasistuli da qsenofobiuri jgufe-
bis mier azris gamoxatvis Tavisuflebis borotad gamoyenebis 
SemTxvevebs.14 

sagulisxmoa, rom aseTi iyo adamianis uflebaTa evropuli 
komisiis praqtikac. magaliTad, saqmeze _ glimervini da hegenbeki 
niderlandebis winaaRmdeg (Glimmerveen and Hagenback v. the Nether-
lands) _ evropuli komisia daeyrdno konvenciis me-17 muxls, raTa 
gaemarTlebina me-10 muxliTa da 1-li oqmis me-3 muxliT gaTval-
iswinebuli momCivnis uflebebis SezRudva, kerZod, misi msjavrde-
ba rasistuli pamfletebis gavrcelebisaTvis da rasistuli plat-
formiT arCevnebSi monawileobidan gamoricxva.15

konvenciis me-17 muxlze dayrdnobiT me-10 muxlis dacvis sfero-
dan evropulma sasamarTlom yvelaze ufro xSirad rasistuli an re-
ligiuri siZulvilis gamomxatveli iseTi Sexedulebebi gamoricxa, 
romlebic aSkarad agresiuli iyo, anda iyo istoriulad zustad 
dadgenili faqtebis, adamianurobis winaaRmdeg Cadenili danaSau-
lis (ebraelTa devna, holokosti da sxv.) uaryofa, revizia anda apo-
logia da imavdroulad gulisxmobda rasobrivi niSniT difamacias.

naklebad agresiuli Sexedulebebis mimarT evropuli sasamarT-
lo konvenciis me-17 muxls ar iSveliebs, me-10 muxls gamoyenebadad 

12	 sf farseli irlandiis winaaRmdeg (Cf Purcell v. Ireland), No 15404/89. 262, 278 (1991).
13	 bekeri belgiis winaaRmdeg (De Becker v.Belgium), No 214/56 B2 (1960) Com Rep. para 279.
14	 pandi da sxvebi poloneTis winaaRmdeg (W.Pand and Others v. Poland), No 42264/98. 02.09.2004; 

ximaneki avstriis winaaRmdeg (Schimanek v. Austria), No 32307/96, 1 Tebervali, 2000 weli.
15	 No 8348/78 and 8406/78, 18 DR 187 (1979)
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miiCnevs da am muxlTan mimarTebiT saCivris miuReblad cnobisas 
arsebiT argumentad `aSkara usafuZvlobis~ motivze miuTiTebs.

imis sailustraciod, Tu rogor asabuTebs strasburgis sasa-
marTlo am uiSviaTes gamonaklisebs, kerZod, konvenciis me-10 mux-
lis dacvis sferodan gansazRvruli Sinaarsis Sexedulebebis amor-
icxvas me-17 muxlis moSveliebiT, gagacnobT erT-erTi axali saqmis 
_ goRodi safrangeTis winaaRmdeg (Gauraudy v. France) _ Sinaarss. 
igi Seexeboda istoriulad zustad dadgenili faqtebis – holoko-
stisa da sxvaTa uaryofas.

momCivanma (mweralma da filosofosma) dawera wigni: `miTebi, 
romlebic safuZvlad udevs israelis politikas~ (Les myths, fonda-
teurs de la politique israélienne). wignis gamoqveynebis Semdeg ramdenime 
organizaciam waradgina sarCeli im zianis anazRaurebis moTxovniT, 
romelic maT ganicades wignis avtoris mier sajaro rasobrivi di-
famaciisa da maT mimarT siZulvilisa da agresiis gaRvivebis Sede-
gad. momCivnis mimarT aRiZra sisxlis samarTlis saqme. saboloo 
jamSi, is cnobil iqna damnaSaved `adamianurobis winaaRmdeg Cade-
nil danaSaulTa uaryofisaTvis~, agreTve, garkveul pirTa jgufis 
(ebraelebis) sajaro difamaciis, rasobrivi diskriminaciisa da maT 
mimarT zizRis gaRvivebisaTvis.

evropulma sasamarTlom momCivnis saCivari me-10 muxlTan mima-
rTebiT miuReblad cno `sagnobrivi SeuTavsebadobisa~ da `aSkara 
usafuZvlobis~ motivebiT. man, konvenciis me-10 muxlis gamoyeneba-
dobis TvalsazrisiT, gansxvavebulad Seafasa momCivnis wignSi 
gamoTqmuli Sexedulebebi: maTi erTi nawili, kerZod, adamianuro-
bis winaaRmdeg danaSaulis Cadenis dadgenili da sayovelTaod aRi-
arebuli faqtebis uaryofa, ar miiCnia `azris gamoxatavad~, romel-
ic konvenciis me-10 muxliT iyo daculi da romlis SezRudvis 
gamarTlebulobac am muxlis me-2 punqtis safuZvelze unda ganx-
orcielebuliyo. amitom masTan mimarTebiT saCivris miuReblobis 
motivad man `sagnobrivi SeuTavsebadoba~ daasaxela. xolo iseT 
SexedulebebTan mimarTebiT, romlebic man SesaZleblad CaTvala, 
rom ̀ azris gamoxatavad~ miCneuliyo me-10 muxlis gagebiT, saCivari 
`aSkara usafuZvlobis gamo~ ar miiRo (ramdenadac maTi SezRudva 
saCivris misaRebobis stadiazeve gamarTlebulad Seafasa).
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evropulma sasamarTlom, kerZod, aRniSna, rom azris gamoxatvis 
Tavisufleba gansazRvrul SezRudvebs eqvemdebareboda; prona-
cistuli politikis gamarTleba, iseve, rogorc zustad dadgenili 
istoriuli faqtebis (magaliTad, rogoric iyo holokosti – fa-
Sistebis mier ebraelTa masobrivi ganadgureba da sxva) uaryofa an 
revizia, saerTod ar xvdeboda konvenciis me-10 muxlis garantiebis 
qveS. evropuli sasamarTlos miTiTebiT, konvenciis me-17 muxls aseTi 
SemTxvevebi konvenciis me-10 muxlis moqmedebis sferodan gahyavda.

evropulma sasamarTlom aRniSna, rom momCivnis msjavrdeba ada-
mianurobis winaaRmdeg mimarTuli danaSaulis uaryofisaTvis unda 
Sefasebuliyo me-17 muxlis konteqstSi. wignSi momCivani saeWvos 
xdida meore msoflio omTan dakavSirebuli iseTi istoriuli 
faqtebis namdvilobas, romlebic kargad da zustad iyo dadgeni-
li, kerZod: nacisturi reJimis mier ebraelTa devnas, holokosts, 
niurnbergis sasamarTlos. is, agreTve, uaryofda nacistebis mier 
Cadenil danaSaulTa simZimesa da xarisxs. evropuli sasamarTlos 
azriT, adamianurobis winaaRmdeg Cadenil danaSaulTa uaryofa 
ebraelTa rasobrvi difamaciisa da maT mimarT siZulvilis ga-
vrcelebis erT-erTi yvelaze ufro gamokveTili forma iyo. aseTi 
masStabis istoriuli faqtebis uaryofa an revizia Zirs uTxrida 
im Rirebulebebs, romlebic safuZvlad edo brZolas rasizmisa da 
antisemitizmis winaaRmdeg da SeeZlo, seriozuli ziani mieyene-
bina sazogadoebrivi wesrigisaTvis. aseTi moqmedebebi uxeSad xe-
lyofda sxva pirTa uflebebs da SeuTavsebeli iyo demokratiasa 
da adamianis uflebebTan. masze pasuxismgebeli pirebi, evropuli 
sasamarTlos azriT, ueWvelad isaxavdnen miznebs, romlebic akrZa-
luli iyo konvenciis me-17 muxliT.16

sasamarTlom isic miuTiTa, rom momCivnis wignis Sinaarsis didi 
nawili, naSromis saerTo tonaloba da, Sesabamisad, misi mizani, Tavi-
si xasiaTiT nihilisturi iyo da ewinaaRmdegeboda konvenciis fuZem-
deblur principebs, romlebic konvenciis preambulaSi iyo asaxuli, 
kerZod, samarTlianobasa da sayovelTao mSvidobas. evropuli sasa-

16	 igulisxmeba konvenciiT gacxadebuli romelime uflebis an Tavisuflebis ararad qce-
vis, an maTi imaze meti xarisxiT SezRudvis mizani, vidre es sakuTriv konvenciiT aris 
gaTvaliswinebuli.
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marTlos azriT, momCivani cdilobda, konvenciis me-10 muxli boro-
tad gamoeyenebina iseTi miznebisaTvis, romlebic ewinaaRmdegeboda 
konvenciis arssa da suliskveTebas. misi miTiTebiT, Tu aseTi miznebi 
daSvebulad iqneboda aRiarebuli, isini ararad gadaaqcevdnen kon-
venciiT gaTvaliswinebul uflebebsa da Tavisuflebebs.

evropulma sasamarTlom daaskvna, rom konvenciis me-17 muxlis 
ZaliT, momCivani veRar moiSveliebda me-10 muxls adamianurobis 
winaaRmdeg Cadenili danaSaulis uaryofis gamo pasuxismgeblobis-
agan Tavis dasaRwevad.

man saCivari miuReblad cno `sagnobrivi SeuTavsebadobis~ gamo.
amasTan, rogorc zemoT aRvniSneT, sasamarTlom ar uaryo momCivnis 

saCivris ganxilvis SesaZlebloba konvenciis me-10 muxlis konteqstSi 
wignis im nawilTan mimarTebiT, romelSic gadmocemuli iyo israelis 
saxelmwifosa da ebraelTa saTvistomos moqmedebaTa kritika, rac 
erT-erTi safuZveli gaxda momCivnis dasjisa, maT Soris – rasobrivi 
difamaciisa da rasobrivi siZulvilis gavrcelebisaTvis.

Zalze sagulisxmoa is garemoeba, rom evropulma sasamarTlom 
aqac saeWvod miiCnia konvenciis me-10 muxlis gamoyenebadoba. man 
miuTiTa, rom sasamarTlos seriozuli eWvebi hqonda, SeiZleboda 
Tu ara, wignis saerTo nihilisturi tonalobis gaTvaliswinebiT, 
aseTi Sexedulebebis gamoxatva moqceuliyo konvenciis me-10 mux-
lis moqmedebis qveS. magram, saboloo jamSi, man dauSva, rom es 
SeiZleboda miCneuliyo `azris gamoxatavad~ me-10 muxlis gage-
biT. Sesabamisad, misi SezRudvis gamarTlebuloba me-10 (II) muxlis 
safuZvelze unda garkveuliyo.

man udavod miiCnia, rom momCivnis azris gamoxatvis Tavisufleba-
Si saxelmwifos Careva emsaxureboda konvenciiT gaTvaliswinebul, 
sul mcire, or kanonier mizans - `uwesrigobasa da danaSaulis 
Tavidan acilebas~ da `sxva pirTa uflebebisa da reputaciis dac-
vas~. sasamarTlom wignis mTeli Sinaarsisa da tonalobis gaTval-
iswinebiT, uyoymanod aRiara SezRudvis safuZvlebis `Sesabamisoba 
da sakmarisoba~, masTan erTad, momCivnis uflebebSi saxelmwifos 
Carevis ̀ aucilebloba demokratiul sazogadoebaSi~ da am mimarTe-
biT saCivari miuReblad cno, `aSkara usafuZvlobis~ motiviT.17

17	 goRodi safrangeTis winaaRmdeg (Gauraudy v. France), 24 ivnisi, 2003 weli.



117

adamianis uflebaTa evropuli standartebi

istoriuli faqtebis reviziasa da am gziT sxva pirTa difamacias 
Seexeboda, agreTve, saqme Sovi da sxvebi safrangeTis winaaRmdeg 
(Chauvy and others v. France).18 magram imis gamo, rom am saqmeSi arc 
Sesabamisi movlenebi miekuTvneboda zustad dadgenili faqtebis 
kategorias, da arc difamacia efuZneboda rasobriv niSans, evrop-
ulma sasamarTlom SesaZleblad miiCnia sakiTxis me-10 muxlis kon-
teqstSi ganxilva:

momCivanma dawera wigni, romelSic gaaSuqa me-2 msoflio omis 
periodTan dakavSirebuli zogierTi istoriuli movlena, romel-
ic Seexeboda safrangeTis winaaRmdegobis moZraobas. wignSi eWvis 
qveS iyo dayenebuli am moZraobis erT-erTi mebrZolis _ raimond 
obrakis saqcieli da miniSnebuli iyo mis mier Ralatis Cadenaze, 
rasac, avtoris azriT, Sedegad mohyva gestapos mier winaaRmdego-
bis moZraobis liderTa dapatimreba.

b-nma da q-nma obrakebma aRZres saqme ciliswamebisaTvis. sasamarT-
lom gamoitana gamamtyunebeli ganaCeni winaaRmdegobis moZraobis 
wevrebis mimarT cilismwamebluri monaWoris gavrcelebisaTvis, 
miusaja jarima da kompensaciis gadaxda.

evropuli sasamarTlos azriT, wignis mizani iyo istoriuli 
movlenebis Sesaxeb oficialuri versiis dabejiTebiT uaryofa da 
xalxis imaSi darwmuneba, rom obrakma Ralatis aqti Caidina.

evropulma sasamarTlom aRniSna, rom istoriuli simarTlis 
Zieba azris gamoxatvis Tavisuflebis ganuyofeli nawilia da 
mocemul SemTxvevaSi es mniSvnelovani istoriuli sakiTxi, romel-
ic istorikosebisa da sazogadoebis xangrZlivi debatebis sagani 
iyo, ar miekuTvneboda zustad dadgenili faqtebis (rogoric iyo 
holokosti) kategorias, romlis uaryofasa an gadasinjvazec ar 
gavrceldeboda konvenciis me-10 muxlis garantiebi me-17 muxlis 
ZaliT.

amitom, mocemul SemTxvevaSi, azris gamoxatvis Tavisuflebis 
SezRudvis gamarTlebuloba me-10 muxlis safuZvelze unda Sefase-
buliyo.

evropulma sasamarTlom gaiziara erovnuli sasamarTlos Se-
faseba, rom wignis Sinaarsi ewinaaRmdegeboda istoriuli meTodis 

18	 29 ivnisi, 2004 weli.
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umniSvnelovanes wesebs da Seicavda aSkarad daujerebel gamon-
agons. man arc Carevis `Tanazomiereba~ uaryo: gaiTvaliswina, rom 
wignis tiraJis ganadgurebis gadawyvetileba ar iqna miRebuli da, 
faqtobrivad, akrZalulic ar iyo. amitom man ar cno konvenciis me-
10 muxlis darRveva.

konvenciis me-17 muxlis gamoyenebis dasabuTebis TvalsazrisiT, 
yuradRebas ipyrobs agreTe saqme norvudi gaerTianebuli samefos 
winaaRmdeg (Norwood v. the United Kingdom).

momCivanma, romelic iyo britaneTis nacionaluri (ukiduresad 
memarjvene Sexedulebebis mqone politikuri partiis - `BNP~) par-
tiis wevri, Tvisi sacxovrebeli saxlis fanjaraze gamoakra plaka-
ti warweriT: `islami ganidevnos britaneTidan – davicvaT brita-
neli xalxi~ (Islam out of Britain – Protect the British People). plakatze 
gamoxatuli iyo agreTve naxevarmTvarisa da varskvlavis simbolo 
akrZalvis formiT. igi gaasamarTles mZime samarTaldarRvevis Cad-
enisaTvis sazogadoebrivi wesrigis Sesaxeb aqtis (1986) me-5 muxlis 
safuZvelze da daajarimes. erovnulma sasamarTloebma plakati is-
lamis religiisa da mis mimdevrebze Tavdasxmad miiCnies.

momCivnis azriT, misi msjavrdeba da dajarimeba misi azris gamox-
atvis TavisuflebaSi ukanono Careva iyo.

Tumca momCivani cxovrobda SedarebiT miyruebul adgilas da 
ar arsebobda mtkicebuleba imisa, rom Tundac erTma muslimanma 
ixila misi plakati, evropulma sasamarTlom saqme mainc konvenciis 
me-17 muxls dauqvemdebara.

evropulma sasamarTlom gaiziara erovnul sasamarTloTa Se-
faseba, rom plakati iyo Tavdasxma britaneTSi mcxovreb ganurCev-
lad yvela muslimanze, rac ver uTavsdeboda konvenciiT aRiare-
bul da uzrunvelyofil Rirebulebebs, kerZod: tolerantobas, 
socialur mSvidobasa da diskriminaciis akrZalvas. sasamarTlos 
daskvniT, aseTi qmedeba warmoadgenda aqts, romelic konvenciis 
me-17 muxliT iyo nagulisxmebi. amitom misi saCivari miuReblad 
gamocxadda, rogorc konvenciis debulebebis ratione materiae-sTan 
SeuTavsebeli.19

19	 Appl. no. 23131/03; 16 noemberi, 2004 weli.
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4.3. evropuli sasamarTlos praqtikis 
araTanmimdevruloba rasistuli 
Sexedulebebisadmi damokidebulebisa da 
konvenciis me-17 muxlis gamoyenebis sferoSi

evropuli sasamarTlos Sesabamisi praqtikis gacnoba mowmobs, 
rom igi cdilobs, rac SeiZleba SezRudos im SemTxvevaTa wre, rom-
lebsac konvenciis me-17 muxli me-10 muxlis dacvidan gamoricxavs. 
magaliTad, igi iSviaTad miiCnevs ama Tu im istoriul faqtebs zus-
tad dadgenilad da, miT umetes, iseTad, romelTa uaryofac kon-
venciis me-17 muxlis amoqmedebas gamoiwvevs. yovel SemTxvevaSi, 
jerjerobiT mainc, aseTi gamonaklisebi ZiriTadad TavisTavad 
holokostis uaryofasa da revizias ukavSirdeboda.

TavisTavad is garemoeba, rom rasobrivi Sexedulebebis, iseve, 
rogorc Seuwynareblobis sxva gamovlinebebis SezRudva ar xor-
cieldeba yovelTvis me-17 muxlis safuZvelze da Sesabamisi dasa-
buTeba me-10 muxlis me-2 punqts eyrdnoba, imis dasturia, rom, Tum-
caRa saerTo tendenciis Sesabamisad, isini saxelmwifos SezRud-
visagan sustad arian daculi, magram faqtobrivad me-10 muxlis 
moqmedebis farglebSi imyofebian.

amasTan dakavSirebiT ramdenime kritikuli SeniSvna gvsurs gam-
ovTqvaT. Cveni SexedulebiT, rasistuli Sinaarsis gancxadebebis 
mimarT evropuli sasamarTlos midgoma ufro calsaxa unda iyos. 
aseTi gancxadebebi mTlianad SeuTavsebelia azris gamoxatvis 
Tavisuflebis fuZemdeblur gagebasTan, am Tavisuflebis boro-
tad gamoyeneba aris, ewinaaRmdegeba konvenciis Rirebulebebs da 
antidemokratiulia Tavisi arsiT. amitom gacilebiT samarTliani 
iqneboda maTi mTlianad gamoricxva konvenciis me-10 muxliT da-
culi sferodan. konvenciis me-17 muxli, iseve, rogorc konvenciis 
preambula, romelSic konvenciis miznebi da Rirebulebebia gacx-
adebuli, vfiqrobT, sakmarisi logikuri da iuridiuli safuZvelia 
am nabijis gadasadgmelad. ufro metic, konvencia rasobrivi dis-
kriminaciis Sesaxeb, msgavsad sxva saerTaSoriso samarTlebrivi 
aqtebisa am sferoSi, aseve SeiZleba gamoyenebul iqnes rogorc ara-
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pirdapiri dasturi zemoaRniSnuli nabijis gadasadgmelad. uaRre-
sad sagulisxmoa 2004 wlis 12 Tebervals evropis sabWos ministrTa 
komitetis mier miRebuli ̀ deklaracia mediaSi politikuri debate-
bis Tavisuflebis Sesaxeb~. igi sagulisxmoa imitomac, rom swored 
konvenciis xelSemkvrel saxelmwifoTa saerTo nebis gamoxatule-
baa. am deklaraciaSi xazgasmiT aris naTqvami, rom `politikuri de-
batebis Tavisufleba ar moicavs rasistuli azrebis, iseve, rogorc 
iseTi azrebis gamoxatvis Tavisuflebas, romlebic warmoadgenen 
siZulvilis, qsenofobiis, antisemitizmisa da Seuwynareblobis 
nebismieri formiT waqezebas~.

aseTi winadadeba mxolod konceptualuri mosazrebebiT ki ar 
aris nakarnaxevi (anu imiT, Tu principulad ra aris swori da sa-
marTliani), aramed evropuli sasamarTlos Sesabamisi praqtikis 
erTgvari araTanmimdevrulobiTac.

am araTanmimdevrulobas ramdenime gamovlineba aqvs:
1) evropuli sasamarTlo araTanmimdevrulia konvenciis me-10 

muxlTan mimarTebiT konvenciis me-17 muxlis gamoyenebis sakiTx-
Si (aRmoCnda, rom me-17 muxlis moSvelieba sxvadasxva SemTxveva-
Si sruliad sxvadasxva funqciuri datvirTvis matarebelia, rac 
zogjer gaugebrobisa da `samarTlebrivi gaurkvevlobis~ wyaro 
SeiZleba gaxdes);

2) evropuli sasamarTlo araTanmimdevrulia rasistuli Sexed-
ulebebisadmi midgomisas (zogjer is metismetad liberalurad 
gamoiyureba).

ufro dawvrilebiT:
evropuli komisiisa da sasamarTlos praqtikaSi aRmoCnda prec-

edentebi, sadac konvenciis me-17 muxlis momarjveba imis dasabuTe-
bas ki ar emsaxureba, rom Sesabamisi ̀ azris gamoxatva~ gasulia me-10 
muxlis dacvis sferodan, aramed imisas, rom misi SezRudva konven-
ciis me-10 (II) muxlis safuZvelze gamarTlebuli iyo.

magaliTad, saqmeebze _ sf farseli irlandiis winaaRmdeg (CF Pur-
cell v. Ireland)20 da qiuneni gfr-is winaaRmdeg (Kühnen v. FRG)21 _ ada-
mianis uflebaTa evropulma komisiam gamoiyena me-17 muxli Tavisi im 

20	 No 15404/89. 262, 278 (1991).
21	 No12194/86. 56.DR.205 (1988).
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daskvnis dasabuTebis gasamyareblad, rom azris gamoxatvis Tavisu-
flebaSi Careva gamarTlebuli iyo me-10 (II) muxlis safuZvelze.

ase rom, konvenciis me-17 muxlis gamoyeneba (momarjveba) me-10 
muxlTan mimarTebiT or gansxvavebul rols asrulebs: zogjer igi 
iuridiuli sayrdenia imis dasasabuTeblad, rom ama Tu im `azris 
gamoxatva~ CaiTvalos konvenciiT gaTvaliswinebuli Tavisufleb-
is borotad gamoyenebis iseT SemTxvevad, romelic veRar iqneba miC-
neuli rogorc me-10 muxliT dacul sferoSi myofi; xolo zogjer 
igi mxolod damatebiTi argumentia me-10 (II) muxlis safuZvelze 
misi SezRudvis gamarTlebulobis Sefasebisa.

sxva sityvebiT rom vTqvaT, erT SemTxvevaSi me-17 muxls Sesa-
bamisi `azris gamoxatva~ gahyavs me-10 muxliT daculi sferodan, 
meore SemTxvevaSi ki ara.

jer erTi, Tu SemTxvevaTa meore wyebaSi me-17 muxlis moSvelieba, 
faqtobrivad, Sesabamisi SemTxvevis azris gamoxatvis Tavisufleb-
is borotad gamoyenebad (me-17 muxlis gagebiT) kvalifikaciis da-
dasturebaa, maSin gaugebaria, es SemTxvevebic ratom ar gahyavs me-
17 muxls me-10 muxliT daculi sferodan da riTi gansxvavdeba isini 
SemTxvevaTa pirveli wyebisagan. miT umetes, rom arsebobs kidev me-
same kategoria SemTxvevebisa, sadac evropulma sasamarTlom azris 
gamoxatvis Tavisuflebis SezRudva me-10 (II) muxlis safuZvelze 
gamarTlebulad cno swored imitom, rom igi iyo am Tavisuflebis 
borotad gamoyeneba, magram me-17 muxli aranair konteqstSi mox-
seniebulic ki ar iyo;22

meore, me-17 muxlis moSvelieba me-10 (II) muxlis safuZvelze 
azris gamoxatvis Tavisuflebis SezRudvis dasabuTebis gasaZlier-
eblad, akninebs SemTxvevaTa pirvel wyebaSi me-17 muxlis funqciur 
datvirTvas da xelovnur barierebs uqmnis imis naTlad warmodge-
nas, Tu ras gulisxmobs debuleba, rom `me-17 muxls Sesabamisi 
SemTxveva gahyavs me-10 muxliT daculi sferodan~ _ imas, rasac is 
logikurad unda niSnavdes (rom Sesabamisi SemTxveva saerTod ar 
aris daculi me-10 muxliT), Tu raime sxvas.

22	 engeli da sxvebi niderlandebis winaaRmdeg (Engel and others v. the Netherlands), 8 ivli-
si, 1976 weli; r.folkmeri germaniis winaaRmdeg (R.Volkmer v. Germany), 22 noemberi, 2001 
weli; g. pitkeviCi ruseTis winaaRmdeg (G.Pitkevich v. Russia), 8 Tebervali, 2001 weli.
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is garemoeba, rom konvenciis me-17 muxli mxolod ukidures, 
gansakuTrebul SemTxvevaSi gamoiyeneba da bolo saSualebaa, 
srulebiTac ar unda iwvevdes aseT aRrevas. misi gamoyenebadobis 
dabali sixSire samarTlebrivi da zogjer politikuri mizanSewon-
ilobis sakiTxia da, rogorc Cans, nakarnaxevia im sazrunaviT, rom 
misi arseboba TavisTavad ar gadaiqces azris gamoxatvis Tavisuf-
lebis (iseve, rogorc konvenciiT gaTvaliswinebuli sxva uflebe-
bis) gaumarTlebeli SezRudvisa da me-10 muxlis garantiebisagan 
misi xelovnuri mowyvetis meqanizmad. Cven aqcenti gavakeTeT me-17 
muxlis sxvadasxvagvar gamoyenebasa da misgan momdinare `samarT-
lebriv gaurkvevlobaze~, romelic SeuZlebels xdis sruli darw-
munebiT imis mtkicebas, ra aris daculi konvenciis me-10 muxlis 1-
li punqtiT, da ra ara; marTlac arsebobs Tu ara ̀ azris gamoxatvis, 
iseTi SemTxvevebi, romlebzec saerTod ar vrceldeba me-10 muxlis 
moqmedeba.

axla, rac Seexeba meore saxis araTanmimdevrulobas:
rogorc aRvniSneT, evropuli sasamarTlo zogjer metismetad 

liberalur da Semwynareblur damokidebulebas avlens gan-
sakuTrebiT iseTi SemTxvevebis mimarT, romlebic mxolod ara-
pirdapir gulisxmoben rasistuli ideebis propagandas, anda aseTi 
Sexedulebebis gavrcelebis xelSewyobad gvevlineba.

rasobrivi Sexedulebebis arapirdapiri propaganda, anda maTi 
gavrcelebis xelSewyoba, cxadia, `movaleobebisa da pasuxismge-
blobis~ darRvevis gacilebiT nakleb xarisxs gulisxmobs da, amde-
nad, maTdami damokidebuleba marTlac SeiZleba iyos ufro liber-
aluri. magram, amis miuxedavad, calkeul saqmeebze miRebulma gad-
awyvetilebebma da, miT ufro, Sesabamisma argumentaciam, Segviqmna 
STabeWdileba, rom maT mimarT imaze meti liberalizmi iyo daSve-
buli, vidre, rac gonivruli da samarTliani iqneboda Sesabamis 
SemTxvevebSi.

amis sailustaraciod or magaliTs gagacnobT.
evropulma sasamarTlom ganixila yofili nacistis – marSal 

petenis (romelic pasuxismgebeli iyo safrangeTSi 10 aTasi ebrae-
lis deportaciisaTvis sikvdilis banakebSi) reabilitaciis mizniT 
sareklamo gancxadebis SezRudvis marTlzomiereba (saqme leido 
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da izoRni safrangeTis winaaRmdeg (Lehideux and Isorni v. France).23 
marTalia, man aRniSna, rom pronacistuli politikis gamarTleba 
ver isargeblebda me-10 muxlis dacviT, magram miiCnia, rom reklam-
is teqsti aseT rames ar Seicavda. es daskvna mxolod im garemoebas 
eyrdnoboda, rom reklamis teqstSi ar iyo aRniSnuli marSal pe-
tenis warsuli saqmianoba da misi pasuxismgebloba adamianTa mkv-
lelobisaTvis. igi ar Seicavda `nacisturi sisastikisa da TviTne-
bobis~ raime gamarTlebas. garda amisa, sasamarTlom miuTiTa, rom 
igi ver iqneboda msajuli iseT sakiTxebze movlenebisa, romelTa 
interpretacia istorikosebis davis sagani iyo. evropulma sasa-
marTlom imasac mianiWa mniSvneloba, rom istoriuli movlenebidan 
gasuli iyo 40 welze meti da maSinac ki, Tu gamonaTqvamebi kvlavac 
aRvivebdnen uTanxmoebas da tanjvas ayenebdnen mosaxleobas, maT 
winaaRmdeg gamoyenebuli RonisZiebebi ar SeiZleboda yofiliyo 
iseTive mkacri, rogoric 10 an 20 wlis win. ufro metic, evropulma 
sasamarTlom miuTiTa, rom yovel qveyanas ufleba hqonda, Riad da 
Tavisuflad emsjela Tavisi istoriis Sesaxeb `civi gonebiTa da 
vnebaTaRelvis gareSe~ da aucileblad miiCnia, isic ki Seexsenebina, 
rom konvenciis me-10 muxli icavda `Seuracxmyofel, gamaognebel 
da SemaSfoTebel ideebsa da informacias~ da, rom aseTi iyo plu-
ralizmis, Semwynareblobisa da liberalizmis moTxovnebi.

saboloo jamSi, sasamarTlom yofili nacistis reabilitacii-
saken mowodeba ar miiCnia arc nacizmis ideebis propagandad da arc 
azris gamoxatvis Tavisuflebis borotad gamoyenebad. Sesabamisad, 
man araTu ar dauqvemdebara es sakiTxi konvenciis me-17 muxls, ar-
amed saerTod gaumarTleblad Seafasa SezRudva konvenciis me-10 
(II) muxlis konteqstSi.

Cveni azriT, evropuli sasamarTlos es gadawyvetileba da miT 
ufro misi argumentacia miuRebelia. aTiaTasobiT adamianis mkvlel-
obisaTvis pasuxismgebeli piris reabilitaciisaken mowodeba arapir-
dapir nacisturi ideebis propagandas Tu ara, maT Semwynareblobas 
mainc gulisxmobs. ara mgonia, rom demokratiuli sazogadoebisaTvis 
damaxasiaTebeli `Semwynarebloba~ nacisturi ideebis Semwynare-
blobasac gulisxmobdes. garda amisa, Tuki im istoriul movlenebze 

23	 23 seqtemberi, 1998 weli.
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saubari, romlebic faSisturi diqtaturis wlebs ukavSirdeba, `civi 
gonebiTa da vnebaTa Relvis gareSe~ gansjis sagani SeiZleba gaxdes, 
maSin ratomRa ar Seiwynara man zemoT ganxilul Gauraudy-is saqmeze 
(israelis politikis Sesaxeb) wignis avtoris nihilizmi? maSinac xom 
iyo gasuli istoriuli movlenebidan 40-ze meti weli?

Cven Zalze Sorsa varT imis mcdelobisagan, erTmaneTTan gava-
TanabroT zemoT ganxilul or saqmeSi `azris gamoxatvis~ Tavisu-
flebis ganxorcielebis Sedegad kanonieri interesebisaTvis Seqm-
nili saSiSroebis xarisxebi, magram aseTi didi amplituda da metis-
metad gansxvavebuli midgoma, Cveni azriT, sul mcire, evropuli 
sasamarTlos araTanmimdevrulobisa da aseTi kategoriis saqmeebis 
mimarT usistemo mopyrobis gamovlinebaa. yovel SemTxvevaSi, cno-
bili nacistis reabilitaciisaken mowodebis dacva demokratiul 
sazogadoebaSi liberalizmisa da Semwynareblobis argumentiT, 
saerTo fonis gaTvaliswinebiT, alogikuri da gaumarTlebelia.

saqmeze _ jersildi daniis winaaRmdeg (Jersild v. Denmark) _ 
miRebuli gadawyvetileba kidev ufro sakamaTod gvesaxeba. es 
saqme Seexeboda televiziis Jurnalists, romelmac eTerSi gauSva 
rasistuli ganwyobilebebis mqone axalgazrdebis jgufTan in-
terviu, romelSic aSkarad rasistuli Sexedulebebi, ukiduresad 
Seuracxmyofeli da damamcirebeli epiTetebi gamoiTqva daniaSi 
mcxovrebi emigrantebisa da eTnikuri umciresobebis misamarTiT. 
interviuSi saerTod uaryofili iyo zogierTi eTnikuri jgufis 
kuTvnileba adamianuri arsebebisadmi, Savkanianebi ki Sedarebuli 
iyvnen gorilasTan. Jurnalistma, Tavis mxriv, araferi daupirisp-
ira amas da ar gamoxata damgmobi pozicia.24

evropulma sasamarTlom miiCnia, rom Jurnalistis msjavrdeba 
rasistuli ideebis gavrcelebis xelSewyobisaTvis gamarTlebuli 
ar iyo.

vfiqrobT, sadavo ar unda iyos is garemoeba, rom am SemTxvevaSi 
saqme gvqonda rasobrivi niSniT masobriv sajaro difamaciasTan, 
anu, TavisTavad, Zalze seriozul danaSaulTan. amitom aseTi Sexed-
ulebebis gavrcelebis SesaZleblobis micema konvenciis me-17 mux-
lis gamoyenebadobis Sesatyvisobaze Tu ar metyvelebda, imas mainc 

24	 23 seqtemberi, 1994 weli.
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`imsaxurebda~, rom me-10 (II) muxlis safuZvelze SezRuduliyo, ̀ sxva 
pirTa uflebebisa da reputaciis~ aseTi uxeSi xelyofis gamo. evro-
pulma sasamarTlom prioriteti mainc Jurnalistis Tavisuflebas 
mianiWa. man am SemTxvevaSi ratomRac ar CaTvala, rom Jurnalisti 
arapirdapir inawilebda im `movaleobebsa da pasuxismgeblobas~, 
romlebic rasistuli ganwyobilebebis mqone axalgazrdebma aiRes 
TavianT Tavze emigrantebisa da sxvadasxva eTnikuri jgufis raso-
brivi niSniT difamaciisas. arada, Tavad evropuli sasamarTlos 
mier SemuSavebuli principis Tanaxmad, Jurnalistebi da gamomcem-
lebi (nawilobriv mainc) iziareben gamoTqmuli Sexedulebebis av-
torTa `movaleobebsa da pasuxismgeblobas~.25

vfiqrobT, am savsebiT swor princips pirdapir ewinaaRmdegeba 
ganCinebaSi miTiTebuli sasamarTlos Semdegi debuleba: `Jurnal-
istis dasja imisaTvis, rom sxva pirs daexmara, gaevrcelebina Tavisi 
Sexedulebebi, seriozulad daakninebs masmediis wvlils Tavisuf-
ali sajaro debatebis gamarTvaSi.~ Zalian saeWvoa, rom rasistuli 
Sexedulebebis gavrceleba sazogadoebrivi interesis mqone sak-
iTxebze Tavisufal sajaro debatebSi (romelic ase Zvirad fasobs 
demokratiul sazogadoebaSi) wvlilis Setana iyos maT gavrcele-
baSi daxmareba ki masmediis rols Seesabamebodes demokratiul 
sazogadoebaSi.

sasamarTlom Tavis ganCinebaSi aRniSna, magram faqtobrivad 
ar gaiTvaliswina arc audiovizualuri saSualebebis uSualo da 
Zlieri zemoqmedebis unari, Sesabamisi auditoriis sifarTove da 
is didi ziani, romelic ganicada uamravi adamianis uflebebma da 
reputaciam. vfiqrobT, is balansi, romelic adamianis uflebaTa 
evropulma sasamarTlom Jurnalistis uflebebsa da sxva pirTa 
uflebebsa da reputaciis dacvis interess Soris daadgina, arse-
biTad usamarTloa.

25	 aseTi ganmarteba araerT saqmes misca evropulma sasamarTlom. magaliTad, ozTurqis 
saqmeze man miuTiTa, rom, imis miuxedavad, iziarebda Tu ara gamomcemeli (igulisxmeba 
sadavo wignis gamomcemeli) mis mier gamoqveynebul naSromSi gamoTqmul Sexedulebebs, 
igi avtoris mxardaWeris uzrunvelyofiT monawileobda Sesabamisi azris gamoxatvis Ta-
visuflebis ganxorcielebaSi da arapirdapir iziarebda im `movaleobebsa da pasuxismge-
blobas~, rasac avtori iRebda Tavis Tavze sazogadoebis winaSe sakuTari Sexedulebebis 
gavrcelebisas. (ozTurqi TurqeTis winaaRmdeg (Öztürk v. Turkey), ganCineba, 28 seqtemberi, 
1999 weli).
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sayuradReboa, rom sasamarTlos es ganCineba miRebulia 12 xmiT 7-
is winaaRmdeg. umciresobaSi darCenilma mosamarTleebma (maT Soris 
iyo sasamarTlos maSindeli prezidenti r. risdali) `gansxvavebul 
azrSi~ sasamarTlos mier miRweuli balansis samarTlianoba eWvqveS 
daayenes. maTi azriT, raki rasistuli ideebis gavrceleba ar sarge-
blobda me-10 muxlis dacviT, es Tanabrad unda Sexeboda Jurnalist-
sac. `gansxvavebul azrSi~ naTqvamia, rom strasburgis sasamarTlo 
pirvelad Seejaxa SemTxvevas, sadac sxva pirTa uflebebi da reputa-
cia aseTi seriozuli safrTxis winaSe aRmoCnda. samwuxarod, umrav-
lesobam gacilebiT didi mniSvneloba mianiWa Jurnalistis Tavisuf-
lebas, vidre imaT dacvas, vinc iZulebiT gaitanja rasobrivi siZul-
viliT. gadacemaSi yvelaze uxeSi gamonaTqvamebi iyo interviudan 
amokrefili. amis gaTvaliswinebiT, gansakuTrebiT aucilebeli iyo 
Jurnalistis mxridan mkafio, rasizmis damgmobi poziciis gamoTqma. 
gadacemis naxvis Semdeg adamianTa did jgufs namdvilad ar darCe-
boda STabeWdileba, rom igi maTi reputaciisa da uflebebis dacvas 
emsaxureboda, da rom rasobrivi umciresobis dacva ar SeiZlebo-
da yofiliyo imaze naklebad mniSvnelovani, vidre informaciis 
gavrcelebis ufleba sazogadod (xazgasma Cemia – e.g.).

5.	 daskvna

zemoaRniSnuli ori saqme, iseve, rogorc me-10 muxlTan dakav-
Sirebuli evropuli sasamarTlos sxva praqtika, adasturebs, rom 
`faqtobrivad daucvel~ sferoebSic ki (rogorebicaa: rasistuli 
Sexedulebebis gavrceleba, Seuracxmyofeli an sxvagvari gamoTqme-
bi, romlebic `azrs ar gamoxataven~, azris gamoxatvis Tavisuf-
lebis borotad gamoyeneba da sxva) Sesabamisi SemTxvevisadmi da-
mokidebulebas konkretul saqmeze arsebuli sxvadasxva faqtoris 
(zogjer niuansebisac ki) erToblioba gansazRvravs da ara erTi 
romelime mTavari konceptualuri midgoma _ rogori Sexedule-
bebi Tu informacia imsaxurebs dacvas da romeli ara.

strasburgis sasamarTlo cdilobs, evropuli konvenciis me-10 
muxliT azris gamoxatvis TavisuflebisaTvis Seqmnli garantiebi 
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yovel saqmeSi efeqtianad iyos amoqmedebuli. swored aqedan war-
modgeba konvenciis me-10 muxlis 1-li punqtisaTvis uaRresad far-
To, TiTqmis yovlismomcveli Sinaarsis miniWeba da masSi nebismieri 
azrisa Tu informaciis nebismieri formiTa Tu saSualebiT gamox-
atvis uflebis damkvidreba. logika martivia:

rac ufro farTo Sinaarsi eqneba me-10 muxlis 1-li punqts, miT 
ufro farTo iqneba im SemTxvevaTa wre, romelic me-10 muxlis me-2 
punqtis garantiebiT isargeblebs.

da mainc, debuleba imis Taobaze, rom evropuli konvenciis 1-
li punqti azris gamoxatvis Tavisuflebas icavs mTlianad da yo-
velgvari SezRudva am muxlis me-2 punqtis safuZvelze unda iyos 
gamarTlebuli, bolomde utyuari ar aris, swored im iSviaTi gamon-
aklisebis gaTvaliswinebiT, romlebic Cven zemoT aRvwereT. praq-
tikam gamoavlina, rom `azris gamoxatvis~ zogierT SemTxvevaze me-
10 muxlis 1-li punqtis Tundac formaluri dacvis gavrcelebac ki, 
principulad usamarTlo, aragonivruli da miuRebelia demokra-
tiul sazogadoebaSi.

logikuria, rom aseTi gamonaklisebi ukavSirdeba azris gamox-
atvis Tavisuflebis borotad gamoyenebas da mis yvelaze ufro 
uares gamovlinebebs, kerZod im SemTxvevebs, romlebic isaxaven kon-
venciis me-17 muxliT akrZalul miznebsa da, maSasadame, ewinaaRm-
degebian konvenciis suliskveTebasa da Rirebulebebs.

aqve aucileblad gvesaxeba, mkiTxvelis yuradReba sagangebod 
gavamaxviloT im garemoebebze, rom azris gamoxatvis Tavisufleb-
is borotad gamoyeneba (TviT konvenciis me-17 muxlis gagebiTac 
ki), ar aris sakmarisi formaluri iuridiuli safuZveli Sesabamisi 
SemTxvevis me-10 muxlis dacvis sferodan gasayvanad. aseT gadawy-
vetilebas evropuli sasamarTlo mxolod uiSviaTes SemTxvevebSi 
iRebs da zrunavs saimisod, rom me-17 muxlis arseboba, TavisTavad, 
ar gadaiqces me-10 muxliT gaTvaliswinebuli garantiebis Semasus-
tebel faqtorad. amitom me-17 muxlis gamoyenebis zustad ganWvre-
ta yovelTvis SesaZlebeli ar aris.

saboloo jamSi, pasuxi kiTxvaze, arsebobs Tu ara iseTi `azris 
gamoxatva~, romelic ar aris daculi konvenciis me-10 muxlis 1-
li punqtiT, konvenciis me-17 muxlis gamoyenebis araerTgvarovani 
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praqtikis miuxedavad, dadebiTia, Tumca Zalze gaWirdeba aseTi 
`azris gamoxatvis~ aucilebeli maxasiaTeblebis zusti, amomwur-
avi CamoTvla.

umjobesi iqneboda, saboloo daskvna mainc ase Camogveyalibe-
bina:

konvenciis me-10 muxli ar icavs `azris gamoxatvis~ iseT 
SemTxvevebs, romlebic Tavisi SinaarsiTa da mizandasaxulobiT 
ewinaaRmdegeba azris gamoxatvis Tavisuflebis fuZemdeblur 
gagebas, demokratiul Rirebulebebs da maTi Sedegebis gaTval-
iswinebiT miuRebelia, miuxedavad TviT demokratiuli sazogadoe-
bisaTvis damaxasiaTebeli tolerantobisa da Semwynareblobis.
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religiis Tavisuflebis regulireba 
saqarTvelos kanonmdeblobiT da adamianis 
uflebaTa evropuli konvenciiT

1. 	Sesavali 

amJamad saqarTveloSi erT-erTi aqtualuri Temaa religiisa 
da sarwmunoebis Tavisufleba. saqarTvelo, rogorc religiuri 
Semwynareblobis didi tradiciebis mqone qveyana, samwuxarod, 
xSirad figurirebs religiis Tavisuflebis darRvevebis amsaxvel 
sxvadasxva saerTaSoriso moxsenebaSi.

rogorc `adamianis uflebaTa da ZiriTad TavisuflebaTa evro-
puli konvenciis~ monawile saxelmwifos, saqarTvelos ekisreba 
valdebuleba _ Tavisi iurisdiqciis farglebSi daicvas azris, 
sindisisa da religiis Tavisufleba (me-9 muxli). es ufleba ara mx-
olod evropuli konvenciiT aris aRiarebuli adamianis ZiriTad 
uflebad da demokratiis aucilebel komponentad,� aramed araer-
Ti saerTaSoriso xelSekrulebiTa Tu deklaraciiT, rogorc uni-
versalur, ise regionalur doneze. yvela adamians aqvs samarTle-
brivad daculi ZiriTadi uflebebi da Tavisuflebebi, romlebic 
icaven mas saxelmwifos Carevisgan.� religiis Tavisufleba swored 
amgvar ZiriTad uflebas ganekuTvneba. 

azris, sindisisa da religiis Tavisufleba adamianis erT-erTi 
yvelaze Zvirfasi uflebaTagania da misi realobad qceva dRevan-
deli dRis imperatiuli aucileblobaa nebismieri individisaTvis, 

�	 k. korkelia, azris, sindisisa da religiis Tavisufleba adamianis uflebaTa evropuli 
konvenciisa da saqarTvelos kanonmdeblobis mixedviT, `qarTuli samarTlis mimoxilva~, 
6, #1, 2003 weli, gv. 136.

�	 p. malanCuki, akeharstis Tanamedrove saerTaSoriso samarTali, Tbilisi, 2005 weli, gv. 236.
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miuxedavad misi religiisa an rwmenisa, statusisa Tu sazogadoe-
brivi mdgomareobisa.

`adamianis uflebaTa da ZiriTad TavisuflebaTa evropuli 
konvenciis~ ratificireba saqarTvelom 1999 wels moaxdina, Se-
sabamisad, misTvis amoqmedda konvenciiT gaTvaliswinebuli saze-
damxedvelo sistemac. amdenad, saqarTvelos iurisdiqciis qveS 
myof pirebs SesaZlebloba aqvT, evropul sasamarTloSi Seitanon 
ganacxadi saqarTvelos xelisuflebis iseT qmedebasTan dakav-
SirebiT, romelic ewinaaRmdegeba evropul konvenciaSi mocemul 
adamianis uflebebsa da Tavisuflebebs. aqve unda aRiniSnos, rom 
sasamarTlos gadawyvetileba saxelmwifosaTvis savaldebuloa 
Sesasruleblad. 

warmodgenili naSromis mizania, ganixilos, Tu ramdenadaa asax-
uli saqarTvelos kanonmdeblobaSi is garantiebi, romlebsac awe-
sebs konvencia, kerZod misi me-9 muxli (azris, sindisisa da religiis 
Tavisufleba) da evropuli sasamarTlos precedentuli samarTali.

2. 	evropuli konvenciis me-9 muxli: azris, sindisis da 
religiis Tavisufleba

2.1. zogadi ganmarteba

evropuli konvenciis me-9 muxli ori nawilisagan Sedgeba: 1-li 
nawili uzrunvelyofs azris, sindisisa da religiis Tavisuflebis 
uflebas:

`1. yvelas aqvs azris, sindisisa da religiis Tavisuflebis ufle-
ba; es ufleba moicavs religiis an rwmenis Secvlis Tavisuflebas 
da, agreTve, Tavisuflebas rogorc individualurad, ise sxvebTan 
erTad, saqveynod an kerZod, gaacxados Tavisi religia Tu rwmena 
aRmsareblobiT, swavlebiT, wesebis dacviTa da ritualebis aR-
srulebiT.~�

me-2 nawili ki iTvaliswinebs garkveul SezRudvebs am uflebis 
ganxorcielebis mimarT. es SezRudvebi unda iyos kanoniT gaTval-

�	 adamianis uflebaTa evropuli konvencia, muxli 9(1), romi, 4.XI.1950.
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iswinebuli, aucilebeli demokratiul sazogadoebaSi da isini Sei-
Zleba dadgindes mxolod erT-erTi kanonieri miznis misaRwevad 
(mag.: sazogadoebrivi usafrTxoebis interesebi, sajaro wesrigis, 
janmrTelobis, zneobis dacva an sxvaTa uflebaTa da Tavisufle-
baTa dacva):�

`2. religiis an rwmenis gacxadebis Tavisufleba eqvemdebareba 
mxolod iseT SezRudvebs, romlebic gaTvaliswinebulia kanoniT 
da aucilebelia demokratiul sazogadoebaSi sazogadoebrivi 
usafrTxoebis interesebisaTvis, sazogadoebrivi wesrigis, jan-
mrTelobis Tu zneobis an sxvaTa uflebaTa da TavisuflebaTa 
dasacavad.~ 

aRsaniSnavia, rom religiuri Sexedulebis Secvlis ufleba ar 
SeiZleba saxelmwifos regulirebis sagani gaxdes. saxelmwifom 
SeiZleba moawesrigos da SezRudos religiis mxolod garegani 
gamovlineba.�

religiis Tavisuflebas ori aspeqti aqvs: erTi mxriv, igi icavs 
rwmenis uflebas (Teizmi), xolo, meore mxriv, maT uflebas, visac 
ar swams (aTeizmi). Sesabamisad, Tavis precedentul samarTal-
Sic evropulma sasamarTlom ganmarta, rom azris, sindisisa da 
religiis Tavisuflebis ufleba moicavs, inter alia, Tavisufle-
bas, pirs hqondes an ar hqondes religiuri mrwamsi da iyos an ar 
iyos religiis mimdevari.� es udavod afarToebs me-9 muxlis mniS-
vnelobas da zrdis am TavisuflebaTa dacvis aucileblobas.

am TvalsazrisiT sainteresoa saqme kokinakisi saberZneTis wi-
naaRmdeg (Kokkinakis v. Greece), romelSic sasamarTlom ganacxada, 
rom `es ufleba morwmuneTa cnobierebisa da maTi cxovrebis wesis 
ganmsazRvreli erT-erTi sasicocxlo elementia, amasTanave, igi 
faseulia aTeistebisTvis, agnostikosebisa da im pirebisTvisac ki, 
romelnic indiferentulad ekidebian am sakiTxebs. demokratiuli 
sazogadoebisagan ganuyofeli sajarooba, romlis mopovebac Sesa-

�	 k. korkelia, n. mWedliZe, a. nalbandovi, saqarTvelos kanonmdeblobis Sesabamisoba ada-
mianis uflebaTa evropuli konvenciisa da misi oqmebis standartebTan, Tbilisi, 2005 
weli, gv. 253.

�	 P.van Dijk and G.J.H van Hoof, Theory and Practice of the European Convention on Human Rights, 
1998, 543.

�	 P.van Dijk and G.J.H van Hoof, Theory and Practice of the European Convention on Human Rights, 
1998, 547; ixileT aseve saqme: buskarini san-marinos winaaRmdeg, 18 Tebervali, 1999 weli. 
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Zlebeli gaxda saukuneebis manZilze brZolis Sedegad, damokide-
bulia am uflebaze.~�

evropulma sasamarTlom saqmeze _ manusakisi da sxvebi sa-
berZneTis winaaRmdeg (Mannousakis and others v. Greece) _ ga-
nacxada: `me-9 muxli pirvel rigSi icavs individis religiur 
mrwamss. amasTanave, igi icavs qmedebas, romelic dakavSire-
bulia maT garegan gamovlinebasTan, magaliTad, qmedebasTan, 
romelic RvTismsaxurebasa da locvas ukavSirdeba da romelic 
religiuri mrwamsisa da Cveulebebis gamoxatvaa sayovelTaod 
aRiarebuli formiT.~

me-9 muxlTan dakavSirebiT sainteresoa saqme _ manusakisi da sxvebi 
saberZneTis winaaRmdeg (Mannousakis and others v. Greece), sadac evrop-
ulma sasamarTlom daadgina, rom saxelmwifoebs aqvT ufleba, Seamow-
mon, axorcielebs Tu ara moZraoba an gaerTianeba mosaxleobisTvis 
saziano saqmianobas da amasTanave dasZina, rom religiis Tavisufleb-
is ufleba `gamoricxavs saxelmwifos mxridan raime uflebamosile-
bas, gansazRvros, kanonieria Tu ara religiuri mrwamsi an is saSuale-
bebi, romlebic gamoiyenebian maT gamosaxatavad.~�

evropuli sasamarTlos precedentuli samarTlidan naTlad 
Cans, rom konvenciis msgavsad struqturirebuli me-8, me-10 da me-
11 muxlebisgan gansxvavebiT, me-9 muxli erTaderTia, romelic ar 
rTavs saxelmwifos daculi uflebis SezRudvis uflebas erovnu-
li uSiSroebis interesebisaTvis.�

aRsaniSnavia, rom me-9 muxli saxelmwifoebs akisrebs rogorc 
negatiur, ise pozitiur valdebulebebs,10 anu isini valdebulebi 
arian, ara marto Tavi Seikavon religiisa da rwmenis gamoxatvaSi 
Carevisagan, aramed maT unda uzrunvelyon am uflebiT daubrkole-
blad sargeblobis SesaZlebloba TavianT iurisdiqciaSi myofi 
yvela pirisaTvis. 

�	 1993 wlis 25 maisi, Series A no. 260-,33-e punqti.
�	 k. korkelia, n. mWedliZe, a. nalbandovi, saqarTvelos kanonmdeblobis Sesabamisoba adamia-

nis uflebaTa evropuli konvenciisa da misi oqmebis standartebTan, 2005 weli, gv. 255.
�	 k. korkelia, azris, sindisisa da religiis Tavisufleba adamianis uflebaTa evropuli 

konvenciisa da saqarTvelos kanonmdeblobis mixedviT, `qarTuli samarTlis mimoxilva~, 
6, #1, 2003 weli, gv. 138.

10	 T. gurCiani, s. papuaSvili, azris, sindisisa da religiis Tavisufleba, Tbilisi, 2003 weli, 
gv. 18.



133

adamianis uflebaTa evropuli standartebi

religiis Tavisufleba gulisxmobs misi gamovlinebis rogorc 
individualur, ise koleqtiur formasac.11

2.2. registraciis sakiTxi

2.2.1. evropuli konvenciiT dadgenili standarti

adamianma, rogorc jgufis wevrma, srulad rom ganaxorcielos 
Tavisi religiis Tavisufleba, saxelmwifos mxridan, minimum, saWi-
roa am jgufisTvis iuridiuli statusis miniWeba da religiuri gaer-
Tianebebis Seqmnisa da saqmianobisTvis aradiskriminaciuli normatiu-
li baziT uzrunvelyofa.12 religiuri gaerTianebis registraciisTvis 
saTanado pirobebis Seqmnis valdebulebasTan dakavSirebiT sainter-
esoa saqme manusakisi da sxvebi saberZneTis winaaRmdeg (Mannousakis and 
others v. Greece), romlis analizidan gamomdinareobs, rom saxelmwifom 
araTu xeli ar unda SeuSalos religiuri organizaciebis registra-
cias, aramed, piriqiT, valdebulia, uzrunvelyos yvelas saTanado 
piroba, raTa aseT gaerTianebebs, survilis SemTxvevaSi, hqondeT reg-
istraciis SesaZlebloba zedmeti dabrkolebebis gareSe, rameTu aseTi 
registracia zogjer aucilebelicaa normalur samoqalaqosamarTle-
briv urTierTobebSi SesvlisTvis (iqneba es religiuri literaturis 
import-eqsporti, Senobis ijariT aReba Tu sxva).13 registraciasTan 
dakavSirebiT sainteresoa saqme Apeh Üldözötteinek Szövetsége and others 
v. Hungary, sadac evropulma sasamarTlom daadgina, rom `iuridiuli 
statusis SeZenis SesaZlebloba organizacias saSualebas miscems, iyos 
samoqalaqo uflebebisa da valdebulebebis subieqti.14

sainteresoa, Tu ra statusi aqvT miniWebuli religiur gaer-
Tianebebs evropul saxelmwifoTa praqtikaSi. sajaro samarTlis 
iuridiuli piris statusi naklebad gavrcelebulia, radgan es 
saxelmwifos mxridan uamrav privilegiasTan (ufro metad saga-

11	 P.van Dijk and G.J.H van Hoof, Theory and Practice of the European Convention on Human Rights, 
1998, 552.

12	 T. gurCiani, s. papuaSvili, azris, sindisisa da religiis Tavisufleba, Tbilisi, 2003 weli, 
gv. 28.

13	 T. gurCiani, s. papuaSvili, azris, sindisisa da religiis Tavisufleba, Tbilisi, 2003 weli, 
gv. 44. 

14	 ganacxadi saqmeze – Apeh Üldözötteinek Szövetsége and others v. Hungary, No. 32367/96. 
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dasaxado) aris dakavSirebuli. Tumca arsebobs mosazreba, rom 
aRniSnuli, SesaZloa, kontrolSic gadaizardos. sainteresoa sx-
vadasxva qveynis magaliTebi: germaniaSi religiuri gaerTianeba 
SeiZleba Camoyalibdes rogorc sajaro, ise kerZo samarTlis iu-
ridiul pirad; did britaneTSi religiuri gaerTianebebi saqv-
elmoqmedo organizaciebis saxiT registrirdebian; safrangeTSi 
maT SeuZliaT miiRon rogorc Cveulebrivi, ise kulturuli gaer-
Tianebis statusi.

2.2.2. saqarTvelos kanonmdebloba

mniSvnelovania aRiniSnos, Tu ra xdeba am mxriv saqarTveloSi. 
samwuxarod, saqarTvelos kanonmdebloba ar iTvaliswinebs reli-
giuri gaerTianebebis ganmartebas. 

2005 wlis 6 aprils cvlilebebi Sevida samoqalaqo kodeqsis 
1509-e muxlSi, romlis safuZvelze religiur gaerTianebebs Seu-
ZliaT daregistrirdnen kerZo samarTlis arasamewarmeo iurid-
iuli piris statusiT. Tumca sainteresoa, aseve ganvixiloT, Tu 
rogor regulirdeboda es sakiTxi saqarTvelos manamde moqmedi 
kanonmdeblobiT. saqarTvelos samoqalaqo kodeqsis 1509-e muxliT 
religiur umciresobaTa organizacia moiazreboda sajaro samarT-
lis iuridiul pirad, magram kanonSi ar iyo miTiTebuli, Tu rogor 
unda momxdariyo maTi registracia.15

1509-e muxli a priori uSvebda, rom religiur organizaciebs 
amoZravebdaT sajaro mizani, rac naTlad Canda kanonis teqstidan. 
am muxlis e) qvepunqtis mixedviT, samoqalaqo kodeqsiT gaTval-
iswinebul sajaro samarTlis iuridiul pirebad iTvlebodnen 
sajaro miznebis misaRwevad kanonmdeblobis safuZvelze Seqmnili 
arasaxelmwifoebrivi organizaciebi, mag., politikuri partiebi.

sainteresoa, unda emsaxurebodnen Tu ara religiuri gaer-
Tianebebi sajaro miznebs da arian Tu ara isini sajaro interesebis 
matarebeli organizaciebi. realurad yvela religiuri organiza-
cia ar emsaxureba sajaro miznebs. saqarTveloSi arsebuli Zalze 
bevri msgavsi tipis organizacia amgvari saqmianobiT ar aris dakave-

15	 saqarTvelos samoqalaqo kodeqsi, muxli 1509; 26 ivnisi, 1997 weli.



135

adamianis uflebaTa evropuli standartebi

buli da mxolod sakuTari mrevlis keTildReobasa da ganviTare-
baze zrunavs. amitom yvela religiuri organizacia ver iqneboda 
sajaro miznis mqone. es gaugebars xdida kidev erT sakiTxs _ maSin 
ratom moxda religiuri organizaciebis gamijvna sazogadoebrivi 
organizaciebisgan, rogoric aris, magaliTad, arasamTavrobo or-
ganizaciebi, romlebic sajaro mizans emsaxurebian?

sainteresoa aseve, Tu ra mdgomareoba iyo am mxriv praqtikaSi. 
sasamarTlos, rogorc neitralur arbitrs, romlis erT-erTi 
ZiriTadi movaleobaa, daicvas adamianis uflebebi, gamoaqvs gad-
awyvetileba religiur gaerTianebaTa registraciis gauqmebis Ses-
axeb. 1998 wlis aprilsa da ivnisSi q. Tbilisis isnis raionis sasa-
marTlom saqarTvelos samoqalaqo kodeqsis Sesabamisi muxlebis 
(30-e-34-e) Tanaxmad, religiuri organizaciebi _ `ieRovas mowmeTa 
kavSiri~ da `pensilvaniis saguSago koSki~ _ gaatara registra-
ciaSi, rogorc saqvelmoqmedo kulturul-saganmanaTleblo or-
ganizaciebi.16 2001 wlis 22 Tebervals uzenaesma sasamarTlom daak-
mayofila sasamarTloSi Setanili sarCeli da ieRovas mowmeTa ori 
organizacia ukanonod registrirebulad cno.17 

rogorc ukve aRiniSna, saqarTvelos samoqalaqo kodeqsSi 
Setanil iqna cvlileba, miuxedavad amisa, registraciis sakiTxi 
kvlav mougvarebeli rCeba. zogierTi konfesiis warmomadgeneli 
uars acxadebs kerZo samarTlis iuridiuli subieqtis statusis 
mopovebaze, vinaidan registraciis dReisaTvis arsebuli SesaZlo 
formebi srulad ver asaxavs religiuri gaerTianebis specifikas. 
maTTvis miuRebelia fondis an kavSiris saxiT arseboba, miT ufro, 
rom saqarTvelos marTlmadidebeli eklesia sajaro samarTlis iu-
ridiuli piria.18

sayuradReboa dReisaTvis arsebuli tendencia religiuri or-
ganizaciebisaTvis registraciis moTxovnis gauqmebasTan dakav-
SirebiT, rogorc es zogierT evropul qveyanaSia, vinaidan aRiare-

16	 z. adeiSvili, sayovelTao ufleba da samarTali, `Tavisufleba~, Tbilisi, 2002 weli, gv. 14.
17	 ieRovas mowmeebma, maT winaaRmdeg Zaladobis faqtebisa da maTTvis registraciis gau-

qmebis gamo, TavianTi uflebebis dasacavad adamianis uflebaTa evropul sasamarTlos 
mimarTes. 

18	 saqarTvelos saxalxo damcvelis 2005 wlis wliuri angariSi, mdgomareoba religiis Ta-
visuflebis kuTxiT, 2005 weli.
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bulia, rom aseTi moTxovnebi ar aris aucilebeli demokratiul 
sazogadoebaSi.19

samarTlebrivi saxelmwifos umTavresi amocanaa rogorc indi-
vidis dacva saxelmwifos represiuli aparatisgan, ise umciresobe-
bis dacva umravlesobisgan. saxelmwifom ar unda dauSvas, rom re-
ligiuri umciresobebis uflebebi umravlesobis interesebis gamo 
SeizRudos.20

religiuri organizaciisaTvis Zalze mniSvnelovania iurid-
iuli statusis SeZena, rac saSualebas miscems maT, srulyofilad 
da efeqtianad gamoxaton sakuTari rwmena da ganaxorcielon sx-
vadasxva saqmianoba.

saqarTvelos konstituciaSi iseTi debulebebi, romlebic uSu-
alod religias, mis Tavisuflebas exeba, mowesrigebulia sami mux-
liT, romlebic Tavisi arsiT msgavsia. konstituciis me-9 muxlSi 
aRniSnulia, rom: `saxelmwifo aRiarebs qarTuli marTlmadide-
bluri eklesiis gansakuTrebul rols saqarTvelos istoriaSi, 
amasTan erTad acxadebs rwmenis da aRmsareblobis srul Tavisuf-
lebas, eklesiis damoukideblobas saxelmwifosagan.~ me-14 muxlis 
mixedviT, `yvela adamiani kanonis winaSe Tanasworia, ganurCevlad 
religiisa.~ dabolos, amave aqtis me-19 muxli acxadebs: `yovel ada-
mians aqvs aRmsareblobisa da rwmenis Tavisufleba.~ 

saqarTvelos konstituciis debulebebi ZiriTadad Seesabameba 
saerTaSoriso samarTliT aRiarebul principebs da adamianis ufle-
baTa evropul konvencias _ konstitucia ufro maRal standarteb-
sac ki awesebs, vidre evropuli konvencia.21 Tumca saqarTvelos kon-
stituciiT dadgenili uflebebisa da samarTlebrivi garantiebis 
adekvaturad asaxva ar xdeba mimdinare kanonmdeblobaSi.

19	 Freedom of Religion or Belief: Laws Affecting the Structuring of Religious  
Communities, OSCE Review Conference, September 1999 ODIHR, Background paper, 1999/4.

20	 z. adeiSvili, sayovelTao ufleba da samarTali, `Tavisufleba~, Tbilisi, 2002 weli, gv. 16.
21	 k. korkelia, azris, sindisisa da religiis Tavisufleba adamianis uflebaTa evropuli 

konvenciisa da saqarTvelos kanonmdeblobis mixedviT, `qarTuli samarTlis mimoxilva~, 
#1, 2003 weli, gv. 152.
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3. 	konstituciuri SeTanxmeba eklesiasTan da 
diskriminaciis akrZalva

saqarTvelos konstituciis me-9 muxlma ganicada cvlileba da 
damateba, romlis mixedviT, saqarTvelos samociqulo avtokefal-
iur marTlmadideblur eklesiasa da saqarTvelos saxelmwifos So-
ris urTierToba wesrigdeba konstituciuri SeTanxmebiT,22 romel-
ic marTlmadideblur eklesias ukeTes pirobebSi ayenebs sxva re-
ligiur mimdinareobebTan SedarebiT. AaRniSnuli SeTanxmebiT gan-
isazRvreba marTlmadidebluri eklesiis iuridiuli statusi. am 
aqtiT aRiarebulia, rom eklesia saxelmwifosagan gamijnulia da 
sajaro samarTlis damoukidebeli subieqtia. 

saqarTvelos konstituciis me-9 muxlis mixedviT, `saxelmwifo 
aRiarebs saqarTvelos samociqulo avtokefaliuri marTlmadide-
bluri eklesiis gansakuTrebul rols saqarTvelos istoriaSi~. 
savaraudoa, rom swored am debulebam ganapiroba marTlmadideb-
lur eklesiasTan sagangebo SeTanxmebis dadeba. 

saqarTvelos saxelmwifosa da saqarTvelos samociqulo av-
tokefaliur marTlmadideblur eklesias Soris arsebul kon-
stituciur SeTanxmebaze saintereso Sexeduleba aqvs veneciis 
komisiis eqsperts, antonis manitakiss. misi azriT, sakonstitucio 
SeTanxmebis arseboba kanonieri iqneboda mxolod im SemTxvevaSi, 
Tu saqarTvelos sapatriarqo iqneboda saerTaSoriso samarTlis 
subieqti, rogoric aris, magaliTad, vatikani.23 aseve sainteresoa 
sxvaTa mosazreba, rom: `evropuli konvenciis me-14 muxlis moTx-
ovnidan gamomdinare, upiratesobebi, romlebic eniWeba saqarTve-
los marTlmadideblur eklesias, aseve unda gavrceldes sxva re-
ligiebze.~24 

22	 SeTanxmebas saqarTvelos saxelmwifosa da saqarTvelos samociqulo avtokefaliur 
marTlmadideblur eklesias Soris xeli moewera 2002 wlis 14 oqtombers, romelic 
saqarTvelos parlamentma daamtkica amave wlis 22 dekembers.

23	 A. Manitakis, Comments on the Draft of the Constitutional Agreement Between the State of Georgia 
and the Orthodox Church of Georgia, Venice Commission, 2003, 4.

24	 k. korkelia, azris, sindisisa da religiis Tavisufleba adamianis uflebaTa evropuli 
konvenciisa da saqarTvelos kanonmdeblobis mixedviT, `qarTuli samarTlis mimoxilva~, 
6, #1, 2003 weli, gv. 148.
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zogierT im evropul saxelmwifoSi, sadac tradiciuli religiebi 
arsebobs, isini garkveuli prioritetebiT sargebloben. im faqtma, 
rom romelime religia aRiarebulia saxelmwifo an oficialur (trad-
iciul) religiad, an misi mimdevrebi Seadgenen qveynis mosaxleobis 
umravlesobas, ar SeiZleba raime gavlena iqonios me-9 muxliT aRiare-
buli uflebiT sargeblobaze im pirTa mier, romelnic warmoadgenen 
religiur umciresobas. evropuli konvenciidan da evropuli sasa-
marTlos precedentuli samarTlidanac naTelia, rom yvela religi-
is mimarT, tradiciulia is Tu ara, unda dawesdes identuri pirobebi.

am TvalsazrisiT sayuradReboa adamianis uflebaTa evropuli 
konvenciis me-14 muxli, romlis mixedviTac, `am konvenciiT gaTval-
iswinebuli uflebebiTa da TavisuflebebiT sargebloba uzrunvely-
ofilia yovelgvari diskriminaciis gareSe sqesis, rasis, kanis feris, 
enis, religiis, politikuri Tu sxva Sexedulebebis, erovnuli Tu 
socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebisa Tu sxva statusis ganurCevlad.~ 
aqedan gamomdinareobs, rom evropuli konvenciis mixedviT, TiToeu-
li wevri saxelmwifo valdebulia, Tavisi iurisdiqciis qveS myofi 
yvela pirisaTvis uzrunvelyos mopyrobis Tanabari pirobebi.

aseve sainteresoa konstituciuri SeTanxmebiT mowesrigebuli 
sakiTxi, romlis Sesabamisad, saxelmwifo marTlmadideblur ekle-
sias ubrunebs sabWoTa mmarTvelobis periodSi CamorTmeul yvela 
Senobasa da religiur nivTs. konstituciuri SeTanxmebiT aseve 
dadgenilia, rom eklesia ar gadaixdis gadasaxadebs. saxelmwifo 
skolebSi swavlebis programa da religiuri ganaTlebis kadrebi 
eklesiis mier gakontroldeba. marTlmadidebluri samRvdeloeba 
ar moixdis savaldebulo samxedro samsaxursac.25 konstituciuri 
SeTanxmebis me-4 muxli adgens, rom marTlmadidebluri eklesiis 
sasuliero pirebi Tavisufldebian samxedro valdebulebisagan. 
Tu gaviTvaliswinebT evropuli konvenciis me-14 muxls, romelic 
krZalavs diskriminacias, msgavsi wesi unda gavrceldes sxva reli-
giebis mimdevar sasuliero pirebzec.26

25	 L. Rayeva, Church and State in Tight Embrace, Institute for War and Peace Reporting, 151, 17 Octo-
ber 2002, ixileT institutis internet-gverdze [www.iwpr.net].

26	 k. korkelia, n. mWedliZe, a. nalbandovi, saqarTvelos kanonmdeblobis Sesabamisoba adamia-
nis uflebaTa evropuli konvenciisa da misi oqmebis standartebTan, 2005 weli, gv. 256. 
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mrwamsis gamo samxedro samsaxurze uaris Tqmis ufleba evrop-
uli konvenciis me-9 muxlis dacvis qveS moiazreba. 1987 wels miRe-
bul rekomendaciaSi evropis sabWos ministrTa komitetma ZiriTadi 
principis saxiT daadgina, rom `nebismier samxedrovaldebul pirs, 
romelic mrwamsis gamo uars acxadebs iaraRis gamoyenebaze, aqvs 
ufleba, ganTavisufldes aseTi samsaxuris gavlis valdebulebi-
sagan, dadgenili pirobebis gaTvaliswinebiT. aseT pirebs SeiZleba 
daekisroT alternatiuli samsaxuris Sesruleba.~27

konstituciuri SeTanxmebis me-3 muxli awesebs, rom `saxelmwifo 
aRiarebs eklesiis mier Sesrulebul jvrisweras kanonmdeblobiT 
dadgenili wesiT.~ Tu saxelmwifo garkveul statuss aniWebs saqarTve-
los marTlmadidebluri eklesiis mier Sesrulebul jvrisweras, kon-
venciis me-14 muxlidan gamomdinare, sxva religiebis mixedviT Ses-
rulebul jvriswerasac identuri statusi unda mieniWos.28

sainteresoa aseve saqarTvelos kanoni ganaTlebis Sesaxeb, rom-
lis me-18 muxliT gansazRvrulia,29 rom saqarTvelos sapatriarqo 
monawileobs saganmanaTleblo programebis SemuSavebaSi. es, ra 
Tqma unda, araTanabar mdgomareobaSi ayenebs aradominanti re-
ligiis mimdevrebs da maT ukmayofilebasac iwvevs.30

rogorc ukve aRiniSna, me-14 muxlidan gamomdinare, upirateso-
bebi, romlebic eniWeba saqarTvelos marTlmadideblur eklesias, 
aseve unda gavrceldes sxva religiebze. 

yovelive zemoaRniSnulidan naTlad Cans, rom religiur um-
ciresobaTa warmomadgenlebi araTanaswor mdgomareobaSi imy-
ofebian marTlmadideblur eklesiasTan SedarebiT. swored 
amitom saxelmwifosa da religias Soris urTierTobaTa mosawe-
srigeblad saWiroa arsebobdes kanoni religiis Sesaxeb, romel-
ic daaregulirebda problematur sakiTxebs da mianiWebda maT 
Tanaswor uflebebs, Tumca, samwuxarod, es ase ar momxdara. 

27	 P.van Dijk and G.J.H van Hoof, Theory and Practice of the European Convention on Human Rights, 
1998, 545.

28	 k. korkelia, azris, sindisisa da religiis Tavisufleba adamianis uflebaTa evropuli 
konvenciisa da saqarTvelos kanonmdeblobis mixedviT, `qarTuli samarTlis mimoxilva~, 
6, #1, 2003 weli, gv. 146.

29	 saqarTvelos kanoni ganaTlebis Sesaxeb (1997 weli), muxli 18(2).
30	 ,,somxuri da kaTolikuri eklesiis warmomadgenlebi saqarTveloSi iseTsave statuss 

moiTxoven, romliTac konkordatis farglebSi marTlmadidebluri eklesia sarge-
blobs’‘, ixileT Tavisuflebis institutis internet-gverdi: [www.liberty.ge].
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amave dros, unda aRiniSnos, rom iusticiis saministros mier Se-
muSavebulia kanonproeqti `sindisis Tavisuflebisa da reli-
giuri gaerTianebebis Sesaxeb,~ romelic parlamentis ganxilvis 
sagani jer ar gamxdara, Tumca aRniSnuli kanonproeqtic sru-
lad ar Seesabameba evropul konvencias, rac araerTxel aRiniSna 
rogorc saerTaSoriso organizaciebis, ise Tavad religiuri um-
ciresobebis mier.31

kanonproeqtis me-4 muxlis me-3 punqti aseve iTvaliswinebs 
ufro vrcel CamonaTvals im kanonieri miznebisas, romelTa gamoc 
SeiZleba SeizRudos azris, sindisisa da religiis Tavisuflebis 
ufleba. konvenciis me-9 muxlis me-2 punqti ar iTvaliswinebs iseT 
kanonier miznebs, rogorebicaa: `saxelmwifo Tavdacva~ da `kon-
stituciuri wyobileba~. amdenad, kanonproeqtis me-4 muxlis me-3 
punqti ewinaaRmdegeba konvenciis me-9 muxlis me-2 punqts. 

kanonproeqti sindisis Tavisuflebisa da religiuri gaer-
Tianebebis Sesaxeb adgens religiur gaerTianebaTa registraciis 
wesebsa da proceduras da registraciaze uaris Tqmis safuZvlebs. 
sxva mizezebTan erTad, kanonproeqti iTvaliswinebs, rom religiur 
gaerTianebas SeiZleba eTqvas uari, Tu `saxelmwifo religiuri 
eqspertizis Sedegad dadginda, rom gaerTianeba ar aris religiu-
ri~ (me-13 muxlis 1-li punqti). amasTan dakavSirebiT, sainteresoa 
zemoT ganxiluli saqme manusakisi da sxvebi saberZneTis winaaRm-
deg (Mannousakis and others v. Greece), sadac evropulma sasamarT-
lom ganacxada, rom, Tumca saxelmwifos aqvs ufleba, Seamowmos, 
axorcielebs Tu ara moZraoba an gaerTianeba saqmianobas, romel-
ic sazianoa mosaxleobisaTvis, religiis Tavisuflebis ufleba 
`gamoricxavs saxelmwifos mxridan raime uflebamosilebas, gan-
sazRvros, kanonieria Tu ara religiuri mrwamsi an is saSualebebi, 
romlebic gamoiyenebian maT gamosaxatavad.~32 

mniSvnelovania mimovixiloT evropis sabWos saparlamento asam-
bleis mier miRebuli rekomendaciebi religiis Tavisuflebis sak-

31	 Ф. Корли, Серьезные опасения по поводу проекта религиозного закона, Кестонская Служба 
Новостей, 12.07.2002.

32	 k. korkelia, n. mWedliZe, a. nalbandovi, saqarTvelos kanonmdeblobis Sesabamisoba adami-
anis uflebaTa evropuli konvenciisa da misi oqmebis standartebTan, 2005 weli, gv. 255.
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iTxebTan dakavSirebiT. 1999 wlis rekomendaciaSi33 miTiTebulia, 
rom religiuri eqstremizmi, romelic ganapirobebs Seuwynareblo-
basa da Zaladobas, seriozul zians ayenebs demokratiul garemos, 
`imdenad ramdenadac amgvari qmedebebi SeiZleba arRvevdes sazoga-
doebriv wesrigs, maTTan brZola SesaZlebelia mxolod kanonis 
uzenaesobis principis gaTvaliswinebiT da roca xelisuflebis 
realuri mizania sazogadoebisaTvis im problemebis moxsna, rom-
lebic eqstremistuli religiuri mimdinareobebis saqmianobas ax-
lavs Tan~. aseve mniSvnelovania saparlamento asambleis 1993 wlis 
rekomendacia `religiuri Semwynarebloba demokratiul sazoga-
doebaSi~, romlis mixedviTac `yoveli adamiani ganixileba rogorc 
erTi RmerTis qmnileba da isini Tanabrad Rirseul da Tanasworu-
flebian pirebad miiCnevian.~34

4. 	saqarTvelos praqtika 

saqarTveloSi saukuneebis manZilze cxovrobdnen marTlmadide-
bluri da sxva qristianuli aRmsareblobis mimdevrebi. maT Soris 
arasodes yofila SuRli da dapirispireba religiur niadagze. amis 
safuZveli marTlmadideblobis sxva eklesiebTan mSvidobiani Tan-
aarsebobisa da Semwynarebluri damokidebulebis politika iyo. 

1990-ian wlebSi sabWoTa kavSiris daSlisa da saqarTvelos mier 
damoukideblobis mopovebis Semdeg sxvadasxva religiuri mimdin-
areobis saqmianoba gaaqtiurda. religiuri umciresobebisa da re-
ligiuri eqstremizmis sakiTxi gansakuTrebulad aqtualuri gaxda 
1999 wlidan, rodesac sxvadasxva religiur umciresobaze Tav-
dasxmis faqtebma mkveTrad moimata.

wina wlebSi bevrjer yofila SemTxveva aramarTlmadidebluri 
religiuri mimdinareobebis devnisa da Seviwroebisa. xSirad es 
devna swored wina xelisuflebis TanxmobiT, waqezebiT an monaw-
ileobiT xorcieldeboda.35 amis naTeli magaliTia ieRovas mowmee-

33	 evropis sabWos saparlamento asambleis rekomendacia #1396, `religia da demokratia~, 
1999 weli.

34	 saparlamento asambleis rekomendacia #1202, 1993 weli.
35	 ix. Tavisuflebis institutis internet-gverdi: [www.liberty.ge].
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bze ganxorcielebuli sistematiuri Zaladoba, romlis sawinaaRm-
degodac saxelmwifo mxolod zepiri gancxadebebiT Semoifargle-
boda da amgvarad gmobda ganxorcielebuli religiuri Zaladobis 
faqtebs.

saxelmwifos amgvari qmedebebi gakritikebul iqna mravali saer-
TaSoriso organizaciis mier. euTos komitetis Tavmjdomare Tavis 
moxsenebaSi miuTiTebda ieRovelebis winaaRmdeg darbevisa da Sevi-
wroebis 80-mde SemTxvevaze, religiuri eqstremizmis msxverplTa 
mier aRZrul daaxloebiT 600 sarCelze, romlisganac realuri da 
qmediTi reagireba TiTqmis arcerTze ar momxdara. 

UN aRsaniSnavia, rom 2003 wlis vardebis revoluciis Semdeg sit-
uacia religiis, rwmenisa da sindisis Tavisuflebis dacvis mxriv 
nawilobriv Seicvala. Sewyda religiur niadagze darbeva da reli-
giur umciresobaTa fizikuri Seuracxyofa. winamorbedi xelisuf-
lebisgan gansxvavebiT, amJamindeli xelisufleba ar axdens reli-
giuri eqstremizmis waxalisebasa da fizikuri Zaladobis faqtebis 
ignorirebas.

saxalxo damcvelis ofisis mier gamokiTxuli eqspertebis azriT, 
sazogadoebis Seuwynarebloba gansxvavebuli aRmsareblobis adam-
ianebis mimarT isev seriozul problemad rCeba. `saxelmwifo, jer-
jerobiT, arafers akeTebs am klimatis Sesacvlelad. is pirveli 
nabijebi, rac gadaidga, mxolod represiuli xasiaTisaa. [...] reli-
giuri eqstremistebis dakaveba da gasamarTleba TavisTavad araf-
ris momcemia, Tuki ufro farTo planiT ar gaiSleba muSaoba~, _ 
acxadebs erT-erTi respondenti.36

gasaTvaliswinebelia, rom, evropuli sasamarTlos azriT, roca 
saxeze gvaqvs religiur niadagze warmoqmnili konfliqti, `xelis-
uflebis roli gamoixateba ara warmoqmnili konfliqtis mizezis 
aRmofxvriT, aramed saxelmwifo valdebulia, Seqmnas garantiebi, 
ris Sedegadac arsebul religiur jgufebs Soris iarsebebs tol-
erantoba da urTierTSemwynarebloba.~37

samwuxarod, saqarTveloSi jer kidev ar aris daculi religiur 

36	 saqarTvelos saxalxo damcvelis wliuri angariSi, moxseneba saqarTveloSi 2004 wlis 
adamianis uflebebis sferoSi arsebuli mdgomareobis Sesaxeb, 2004 weli.

37	 Metropolitan Church of Bessarabia v. Moldova, 2001.
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mimdinareobaTa Tanasworobis principi. saxezea ara mxolod evro-
puli konvenciis, aramed agreTve sxva saerTaSoriso dokumentebiT 
garantirebuli religiis Tavisuflebis darRveva.

5. 	daskvna 	

dasmul kiTxvasTan dakavSirebiT, asaxulia Tu ara saqarTve-
los kanonmdeblobiT evropuli konvenciis me-9 muxliT dadgenili 
standartebi, aRsaniSnavia Semdegi: miuxedavad imisa, rom saqarTve-
los damoukidebloba erT aTwleulze mets iTvlis, qveyanam ver 
moaxerxa iseTi kanonmdeblobis miReba, romelic me-9 muxliT ga-
rantirebul uflebas _ azris, sindisisa da religiis Tavisuf-
lebas uzrunvelyofda saqarTvelos teritoriaze. amis gamo mniS-
vnelovania, saqarTveloSi droulad mowesrigdes religiis Tavis-
uflebis dacvis sakiTxi adamianis uflebaTa evropuli standarte-
bis Sesabamisad. 
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saswavlo programa da sagamocdo 
standartebi  adamianis uflebaTa 
saerTaSoriso da evropul  samarTalSi 
mosamarTleebisaTvis, prokurorebis,  
advokatebisa da mosamarTleTa 
TanaSemweebisaTvis� 

1. 	Sesavali

saqarTvelos konstituciiT saqarTvelos saerTaSoriso 
xelSekrulebebi gamocxadda qveynis kanonmdeblobis nawilad, anu 
erovnuli samarTlis wyarod da maT mieniWaT sakmaod maRali ier-
arqiuli adgili qveyanaSi moqmed normatiul aqtebs Soris. amitom 
aSkaraa, rom saerTaSoriso xelSekrulebaTa gavlena saqarTvelos 
kanonmdeblobasa da, gansakuTrebiT, sasamarTlo praqtikaze sul 
ufro gaizrdeba. 

saerTaSoriso xelSekrulebebs Soris gansakuTrebuli mniS-
vneloba udavod adamianis uflebaTa xelSekrulebebs eniWebaT, 
romelTa gamoyeneba marTlmsajulebis ganxorcielebisas ara mx-
olod mizanSewonili, aramed aucilebelic xdeba. Sidasaxelmwi-
foebriv normatiul aqtebTan erTad, saerTaSoriso xelSekrulebis 
gamoyeneba mniSvnelovania, erTi mxriv, imisaTvis, rom Sidasaxelmwi-
foebrivi kanonmdebloba sworad iqnes ganmartebuli, xolo, meore 
mxriv, raTa ar iqnes gamoyenebuli kanonmdeblobiT dadgenili ada-
mianis uflebaTa iseTi standartebi, romlebic CamorCeba saerTa-
Soriso standartebs. cxadia, adamianis uflebaTa saerTaSoriso 

�	 winamdebare kvleva ganxorcielda evropis sabWos mxardaWeriT.
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standartebis gamoyeneba marTlmsajulebis ganxorcielebisas 
TviTmizani ar aris. aseTi standartebis gamoyenebiT xeli Seewyoba 
adamianis uflebaTa efeqtian dacvas, rac marTlmsajulebis Ziri-
Tadi mizania. 

udavoa, rom daxvewili saswavlo da sagamocdo (testire-
bis) programebis arseboba xels Seuwyobs maRalkvalificire-
buli kandidatebis mier am TanamdebobaTa dakavebas. arc is 
unda iwvevdes eWvs, rom Tu saswavlo da sagamocdo programe-
bi asaxaven Tanamedrove saerTaSoriso (evropul) moTxovnebs 
da daadgenen am profesiebis warmomadgenelTaTvis iseTi sak-
iTxebis codnis aucileblobas, romlebic saWiroa maTi yo-
veldRiuri praqtikuli saqmianobisaTvis, cxadia, maTi codna 
adamianis uflebaTa saerTaSoriso samarTalTan dakavSirebiT 
Tanamedrove moTxovnebis adekvaturi iqneba. Tu iuridiuli 
profesiis warmomadgenelTa codna am sakiTxebze asaxavs aseT 
moTxovnebs, adamianis uflebaTa dacva uzrunvelyofili iqneba 
maRal doneze. amitomac sakmarisi safuZvelia mtkicebisaTvis, 
rom saswavlo da sagamocdo (testirebis) programebis maRal 
doneze SemuSaveba dadebiT gavlenas moaxdens adamianis ufle-
baTa dacvis xarisxze saqarTveloSi. 

zogadad SeiZleba aRiniSnos, rom, miuxedavad dadebiTi ten-
denciisa, romelic viTardeba saqarTveloSi adamianis uflebaTa 
evropuli konvenciisa da evropuli sasamarTlos precedentuli 
samarTlis gamoyenebis praqtikis damkvidrebasTan dakavSirebiT, 
jer kidev iSviaTobaa evropuli konvenciisa da evropuli sasamarT-
los precedentuli samarTlis gamoyeneba, maT Soris, sasamarTlo 
saqmeTa ganxilvisas. amis erT-erTi mizezi SeiZleba imaSi veZioT, 
rom iuridiuli profesiebis warmomadgenlebis didi nawili sak-
marisad kargad ar icnobs adamianis uflebaTa saerTaSoriso (ev-
ropul) standartebs, rac, savaraudod, ganpirobebulia imiT, rom 
maTi saswavlo programebi arasakmaris doneze uzrunvelyofen am 
sakiTxebis Seswavlas.�

�	 ix. saqarTvelos saxalxo damcvelis angariSi `saqarTveloSi adamianis uflebaTa da 
TavisuflebaTa dacvis mdgomareobis Sesaxeb: 2001 wlis meore naxevari~, 2002 weli, gv. 
18-19. 
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sasamarTlo praqtikaze adamianis uflebaTa saerTaSoriso sa-
marTlis mzardi gavlenis gaTvaliswinebiT, saqarTvelos kanon-
mdeblobam mizanSewonilad miiCnia zogierTi iuridiuli profesi-
is warmomadgenelTa mier Tanamdebobis dakavebisaTvis gamocdis 
Cabareba (testirebis gavla) iseT sakiTxebze, rogoricaa adamianis 
uflebaTa saerTaSoriso samarTali, rac udavod misasalmebeli 
faqtia. 

sagamocdo (testirebis) programaSi adamianis uflebaTa saerTa-
Soriso samarTlis sakiTxebis gaTvaliswinebis miuxedavad, cxadia, 
aucilebelia, programa ise Camoyalibdes, rom asaxos Tanamedrove 
praqtika da pasuxobdes am iuridiuli profesiebis warmomadgenel-
Ta kvalifikaciasTan dakavSirebiT dadgenil moTxovnebs. 

amitomac mizanSewonilad CaiTvala, rom gaanalizdes da Se-
fasdes zogierTi iuridiuli profesiis warmomadgenelTa (mosa-
marTleebi, prokurorebi, advokatebi da mosamarTleTa Tan-
aSemweebi) Tanamdebobis dakavebisaTvis gaTvaliswinebuli saga-
mocdo (testirebis) programebi, ganxilul iqnes, pasuxoben Tu 
ara isini Tanamedrove moTxovnebs da, saWiroebis SemTxvevaSi, 
gamoiTqvas zogierTi rekomendacia am programebis Semdgomi gaum-
jobesebis mizniT. 

winamdebare kvlevis yuradRebis centrSia adamianis uflebaTa 
saerTaSoriso samarTali, adamianis uflebaTa evropuli konvenci-
iTa da adamianis uflebaTa evropuli sasamarTlos precedentuli 
samarTliT gaTvaliswinebuli standartebis CaTvliT. 

2. 	saswavlo (ganaTlebis) sistema 

erT-erTi mniSvnelovani faqtori, romelic ganapirobebs ada-
mianis uflebaTa efeqtian dacvas, kargad funqcionirebadi sas-
wavlo (ganaTlebis) sistemaa. evropuli konvenciis miRebidan 50-e 
wlisTavisadmi miZRvnil konferenciaze miRebul rezoluciaSi 
evropis sabWos wevrma qveynebma yuradReba gaamaxviles adamianis 
uflebaTa dacvis efeqtiani saswavlo sistemis mniSvnelobaze. am 
rezoluciiT saxelmwifoebs eTxovaT adamianis uflebaTa Sesaxeb, 
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maT Soris adamianis uflebaTa evropuli konvenciis Sesaxeb, sas-
wavlo kursebis SemoReba.� 

amasTanave, 2005 wlis 17 marts evropis sabWos wevri saxelmwi-
foebis saxelmwifoTa da mTavrobaTa meTaurebis varSavis samitze 
miRebul moqmedebaTa gegmaSi saxelmwifoebs miemarTaT TxovniT, 
uzrunvelyon, rom adamianis uflebaTa evropuli konvenciis 
standartebi srulad iqnes integrirebuli sauniversiteto da 
profesiul saswavlo programebSi. evropis sabWos wevrma saxelmwi-
foebma aseve gadawyvites, rom daiwyos adamianis uflebaTa Sesaxeb 
ganaTlebis evropuli programa iuridiuli profesiebis warmo-
madgenlebisaTvis, risTvisac wevr saxelmwifoebs moewodaT, Tavi-
anTi wvlili Seitanon mis ganxorcielebaSi.�

aseve aRsaniSnavia, rom evropis sabWos ministrTa komitetma 2004 
wlis 12 maiss miiRo specialuri rekomendacia, mimarTuli wevri 
saxelmwifoebisadmi: `adamianis uflebaTa evropuli konvencia sau-
niversiteto ganaTlebasa da profesiul treningebSi~, romelSic, inter 
alia, yuradRebas amaxvilebs iuridiuli profesiebis warmomadgenelTa 
sagamocdo da saswavlo programebSi adamianis uflebaTa evropuli 
konvenciisa da adamianis uflebaTa evropuli sasamarTlos preceden-
tuli samarTlis Sesaxeb sakiTxebis gaTvaliswinebis aucileblobaze.�

zogadad SeiZleba aRiniSnos, rom evropuli konvenciis monawile 
saxelmwifoebSi iuridiuli profesiis im warmomadgenelTa sas-
wavlo programebi, romlebic monawileoben sasamarTlo procesSi, 
iTvaliswineben swavlebas evropuli konvenciisa da evropuli sasa-
marTlos ZiriTadi precedentebis Sesaxeb.� aqve isic aRsaniSnavia, 
rom am saxelmwifoebSi sawyis etapze evropuli konvenciis gamouy-
eneblobis erT-erTi ZiriTadi mizezi evropuli konvenciis Sesaxeb 
saswavlo programebis ararseboba iyo.�

�	 Para. 14(iv), Resolution I, Institutional and Functional Arrangements for the Protection of Human 
Rights at National and European Level, Ministerial Conference and Commemorative Ceremony of the 
50th Anniversary of the Convention, H/Conf(2000)1, Rome, 3-4 November 2000, 2. 

�	 ix. Minister’s Deputies Documents, CM(2005)80 final, 17 May 2005, I(1).
�	 ix. Rer(2004)4, 12 May 2004. 
�	 ix. T. Barkhuysen & M. van Emmerik, Legal Protection Against Violations of the European Conven-

tion on Human Rights: Improving (Co-)operation of Strasbourg and Domestic Institutions, 12 Leiden 
Journal of International Law, 1999, 839.

�	 magaliTisaTvis ix. K. Ioannou, Greece, in: Fundamental Rights in Europe: The European Convention 
on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 356. 
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ra mdgomareobaa saqarTveloSi adamianis uflebaTa evropuli 
konvenciis swavlebasTan dakavSirebiT da ra RonisZiebebi unda ga-
tardes mdgomareobis gasaumjobeseblad? 

2.1. umaRlesi saswavleblebi

gasakviri ar iqneba imis aRniSvna, rom sabWoTa kavSiris arsebo-
bis periodSi umniSvnelo yuradReba eqceoda saerTaSoriso sa-
marTlis swavlebas saqarTvelos umaRles saswavleblebSi.� saer-
TaSoriso samarTlis disciplina, romelic umaRles saswavle-
blebSi iswavleboda, ZiriTadad Teoriuli sakiTxebiT Semoifar-
gleboda da msmenels ar uviTarebda saerTaSoriso samarTlis, 
maT Soris saerTaSoriso xelSekrulebebis, uSualo gamoyenebis 
Cvevebs. saerTaSoriso samarTlis swavlebisaTvis umniSvnelo 
rolis miniWeba ganpirobebuli iyo politikur-samarTlebrivi 
mizezebiT. sabWoTa kavSiri emxroboda saerTaSoriso samarTlisa 
da Sidasaxelmwifoebrivi samarTlis Tanafardobis dualistur 
doqtrinas, anu aRiarebda maT or damoukidebel samarTlebriv 
sistemad, romlebic umniSvnelo gavlenas axdendnen erTmaneTze.� 
saerTaSoriso samarTali, maT Soris saerTaSoriso xelSekruleba, 
ar iyo sabWoTa kavSiris Sidasaxelmwifoebrivi samarTlis wyaro. 
sabWoTa kavSiris, maT Soris saqarTvelos, sasamarTloebs praq-
tikulad aranairi Sexeba ar hqondaT saerTaSoriso samarTalTan. 
imis gamo, rom saerTaSoriso samarTlis, maT Soris saerTaSoriso 
xelSekrulebebis, gavlena iuristebis saqmianobaze Zalze umniS-
vnelo iyo, ar arsebobda saerTaSoriso samarTlis Sesaxeb codnis 
SeZenis mwvave saWiroeba. amitomac, iuristebs, romlebmac iurid-
iuli ganaTleba sabWoTa kavSiris periodSi miiRes saqarTveloSi, 
ar hqondaT Seqmnili saTanado pirobebi saerTaSoriso samarTlis 
Sesaxeb praqtikuli codnis SesaZenad, radgan arc iyo amis auci-
lebloba.

�	 sabWoTa kavSiris dros ori elitaruli umaRlesi saswavlebeli – moskovsa da kievSi _ 
amzadebda saerTaSoriso samarTlis specialistebs. 

�	 amas garda, sabWoTa kavSiris respublikebi, garda ukrainisa da belorusiisa, uSualod 
ar monawileobdnen saerTaSoriso urTierTobebSi. ix. l. aleqsiZe, winasityvaoba, saqar-
Tvelo da saerTaSoriso samarTali, k. korkelia (red.), Tbilisi, 2001 weli, gv. 8. 
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saqarTvelos mier saxelmwifoebrivi damoukideblobis aR-
dgenis Semdeg saerTaSoriso samarTlis swavlebis mdgomareoba 
nawilobriv Seicvala saqarTvelos umaRles saswavleblebSi. es ga-
napiroba saerTaSoriso samarTlis gavlenis zrdam saqarTvelos 
kanonmdeblobasa da praqtikaze. amJamad saerTaSoriso samarTali 
iswavleba rogorc saxelmwifo, ise kerZo umaRlesi saswavlebleb-
is iuridiuli ganxris specialobebze.10 ramdenime umaRles saswav-
lebelSi daarsda saerTaSoriso samarTlis fakulteti. zogierTSi 
specialuri kursic ki SemoiRes adamianis uflebaTa saerTaSoriso 
samarTalSi. 

miuxedavad amisa, aRsaniSnavia, rom saerTaSoriso samarTlis sas-
wavlo programa gansxvavebulia saqarTvelos sxvadasxva umaRles 
saswavlebelSi. umravlesoba umaRlesi saswavleblebis saswavlo 
programebisa arasakmarisad asaxavs im rolsa da mniSvnelobas, 
romelic saerTaSoriso samarTals, gansakuTrebiT saerTaSoriso 
xelSekrulebebs, eniWeba saqarTveloSi. aseve sayuradReboa, rom 
umaRlesi saswavleblebis umravlesobaSi saerTaSoriso samarTlis 
(iseve rogorc sxva disciplinebis) swavleba miznad isaxavs stu-
dentis mier mxolod Teoriuli codnis SeZenas da ara praqtikuli 
Cvevebis gamomuSavebas. 

miuxedavad imisa, rom jer kidev ar aris saTanado doneze uzrun-
velyofili adamianis uflebaTa saerTaSoriso samarTlis swav-
leba saqarTvelos umaRles saswavleblebSi, mdgomareoba bevrad 
ukeTesic romc iyos qveyanaSi am sagnis swavlebis TvalsazrisiT, 
iuridiuli profesiebis warmomadgenlebis mxridan am dargis cod-
nis xarisxi sagrZnoblad maRali unda iyos, vidre sauniversiteto 
codna. Tumca ar iqneboda marTebuli umaRles saswavleblebSi ada-
mianis uflebaTa saerTaSoriso samarTlis Sesaxeb misaRebi codnis 
mniSvnelobis daknineba, magram is faqti, rom umaRles saswavle-
blebSi miRebuli codna ar aris adekvaturi, kidev ufro arTulebs 
iuridiuli profesiis warmomadgenlebis mdgomareobas, romleb-
sac umaRles saswavlebelSi ar miuRiaT sabaziso codnac ki adami-
anis uflebaTa saerTaSoriso (evropuli) samarTlis sakiTxebze. 

10	 saerTaSoriso samarTali aseve iswavleba ramdenime umaRlesi saswavleblis saerTaSori-
so urTierTobebze specializebul fakultetebze.
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2.2. mosamarTleebi

udavoa, rom mosamarTleebs eniWebaT mniSvnelovani roli 
saerTaSoriso xelSekrulebaTa, maT Soris adamianis uflebaTa 
xelSekrulebebis gamoyenebaSi. am rolma ganapiroba is, rom mosa-
marTlis Tanamdebobis dasakaveblad pirma unda gaiaros sakval-
ifikacio gamocda, sxva sakiTxebTan erTad, iseT sakiTxebSi, 
rogorebicaa: `adamianis uflebebis Sesaxeb saerTaSoriso aqtebi 
da saqarTvelos saerTaSoriso xelSekrulebebi da SeTanxmebebi~.11 

`saerTo sasamarTloebis Sesaxeb~ saqarTvelos organulma 
kanonma daawesa xsenebul sakiTxebze sakvalifikacio gamocdis Cat-
arebis aucilebloba da daadgina, rom sakvalifikacio sagamocdo 
programas saqarTvelos iusticiis sabWos wardginebiT amtkicebs 
saqarTvelos prezidenti. sakvalifikacio sagamocdo programaSi 
adamianis uflebaTa sakiTxebis gaTvaliswineba udavod misasalme-
belia da asaxavs evropis sabWos ministrTa komitetis rekomenda-
cias, romlis mixedviTac sxvadasxva iuridiuli Tanamdebobis dasa-
kaveblad aucilebelia, gamocdisaTvis mosamzadebel programebSi 
gaTvaliswinebuli iyos komponenti adamianis uflebaTa evropuli 
konvenciisa da adamianis uflebaTa evropuli sasamarTlos prec-
edentuli samarTlis Sesaxeb.12

mizanSewonilia mosamarTleobis sakvalifikacio sagamocdo 
programis im nawilis ganxilva, romelic exeba `adamianis uflebe-
bis Sesaxeb saerTaSoriso aqtebs da saqarTvelos saerTaSoriso 
xelSekrulebebsa da SeTanxmebebs~.13

sagamocdo programis nawili, romelic exeba adamianis uflebaTa 
saerTaSoriso aqtebsa da saerTaSoriso xelSekrulebebs, Sedgeba 
oTxi Temisagan: 
a) adamianis uflebaTa saerTaSorisosamarTlebrivi dacva; 
b) adamianis uflebaTaAdacvis saerTaSorisosamarTlebrivi meqan-

izmebi; 

11	 `saerTo sasamarTloebis Sesaxeb~ saqarTvelos organuli kanonis 68-e muxli. 
12	 ix. Rer(2004)4, 12 May 2004. 
13	 ix. `mosamarTleobis sakvalifikacio sagamocdo programa~, saqarTvelos iusticiis sa-

bWo, Tbilisi, 2005 weli. 
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g) saerTaSorisosamarTlebrivi aqtebi marTlmsajulebis sakiTx-
ebze;

d) saqarTvelos saerTaSoriso SeTanxmebebi da xelSekrulebebi. 
am naSromis Tematikis gaTvaliswinebiT, yuradReba gamaxvildeba 

mxolod pirvel or Temaze. mizanSewonilia maTi Sinaarsis srulad 
asaxva am naSromSi. 

pirveli Tema (`adamianis uflebaTa saerTaSorisosamarTle-
brivi dacva~) iTvaliswinebs Semdeg sakiTxebs:

`adamianis uflebaTa dacvis saerTaSoriso standartebi. adami-
anis uflebaTa sayovelTao deklaracia. saerTaSoriso paqti samo-
qalaqo da politikur uflebaTa Sesaxeb. samoqalaqo da politiku-
ri uflebebis Sesaxeb paqtis fakultatiuri oqmi. saerTaSoriso 
paqti ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb. 
adamianis uflebaTa evropuli konvencia. evropis socialuri qar-
tia.~

meore Tema (`adamianis uflebaTa dacvis saerTaSorisosamarT-
lebrivi meqanizmebi~) moicavs Semdeg sakiTxebs:

`gaero da misi saerTaSoriso sasamarTlo. saerTaSoriso sasa-
marTlos savaldebulo iurisdiqcia. gaeros adamianis uflebaTa 
komiteti. evropis sabWo da misi roli adamianis uflebaTa dacvis 
sferoSi. adamianis uflebaTa dacvis evropuli komisia. adamianis 
uflebaTa dacvis evropuli (q. strasburgis) sasamarTlo. sisxlis 
samarTlis saerTaSoriso sasamarTlos statuti (romis statuti).~

srulyofilia Tu ara sakvalifikacio programis xsenebuli ori 
nawili da sakmarisia Tu ara am sakiTxebis codna saqarTvelos mo-
samarTleebisaTvis adamianis uflebaTa saerTaSoriso xelSekru-
lebebis, maT Soris adamianis uflebaTa evropuli konvenciis, efe-
qtiani gamoyenebisaTvis marTlmsajulebis ganxorcielebisas?

upirveles yovlisa, aRsaniSnavia, TavisTavad is faqti, rom 
mosamarTleobis sagamocdo programaSi gaTvaliswinebulia saer-
TaSoriso xelSekrulebebTan, maT Soris adamianis uflebaTa 
xelSekrulebebTan, dakavSirebuli sakiTxebi, dadebiTi movlenaa. 
es adasturebs mniSvnelovan rols, romelic eniWebaT saqarTvelos 
sasamarTloebs marTlmsajulebis ganxorcielebis dros saerTa-
Soriso aqtebis gamoyenebaSi. miuxedavad amisa, SeiZleba gamoiTq-
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vas ramdenime mosazreba sagamocdo programis am nawilis srulyo-
fis Sesaxeb. 

programiT gaTvaliswinebulia iseTi sakiTxi, rogoricaa `ada-
mianis uflebaTa saerTaSoriso standartebi~. miuxedavad imisa, 
rom Tema `adamianis uflebaTa saerTaSorisosamarTlebrivi dac-
va~ moicavs adamianis uflebaTa saerTaSoriso standartebs, Zalze 
rTulia, Tu saerTod SesaZlebelia, am sakiTxis farglebis dadgena. 
adamianis uflebaTa dacvis saerTaSoriso standartebi moicavs ada-
mianis uflebaTa sferoSi saerTaSoriso doneze miRebul nebismier 
aqts, miuxedavad misi bunebisa da iuridiuli Zalisa. igi moicavs 
rogorc saxelmwifoebisaTvis iuridiulad savaldebulo adami-
anis uflebaTa saerTaSoriso xelSekrulebebs (mag., samoqalaqo da 
politikuri uflebebis saerTaSoriso paqti; adamianis uflebaTa 
evropuli konvencia), ise sarekomendacio xasiaTis saerTaSoriso 
aqtebs (mag., adamianis uflebaTa sayovelTao deklaracia14). sare-
komendacio xasiaTis saerTaSoriso aqtebi moicavs rogorc saerTa-
Soriso organizaciebis mier miRebul rezoluciebs,15 ise adamianis 
uflebaTa sazedamxedvelo organoTa sxvadasxva saxis aqtebs (mag., 
adamianis uflebaTa komitetis `saerTo komentarebi~). adamianis 
uflebaTa dacvis saerTaSoriso aqtebs aseve ganekuTvneba saerTa-
Soriso dokumentebi, romlebic saxelmwifos akisreben ara samarT-
lebriv, aramed politikur valdebulebebs adamianis uflebaTa 
sferoSi (magaliTad, helsinkis daskvniTi aqtiT gaTvaliswinebuli 
adamianis uflebaTa standartebi, iseve rogorc zogadad, evropis 
uSiSroebisa da TanamSromlobis organizaciis adamianis uflebaTa 
dokumentebSi ganmtkicebuli standartebi).

amdenad, `adamianis uflebaTa dacvis saerTaSoriso standarte-
bi~ Zalze farTo cnebaa da moicavs adamianis uflebaTa dacvasTan 
dakavSirebiT saerTaSoriso doneze miRebul nebismier aqts. ismis 
kiTxva: mizanSewonilia Tu ara aseTi zogadi sakiTxis gaTvaliswi-
neba sagamocdo programiT da realisturia Tu ara molodini, rom 

14	 adamianis uflebaTa sayovelTao deklaraciis samarTlebrivi bunebis Sesaxeb ix. k.korkelia, 
saerTaSoriso CveulebiTi samarTali saqarTvelos samarTlebriv sistemaSi, `saqarTvelo 
da saerTaSoriso samarTali~, k. korkelia (red.), Tbilisi, 2001 weli, gv. 72-73. 

15	 mxolod gaeros farglebSi adamianis uflebaTa sferoSi yovelwliurad miiReba aTeu-
lobiT rezolucia. 
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mosamarTleobis kandidati (an nebismieri sxva iuridiuli profe-
siis warmomadgeneli) SeZlebs am kiTxvaze pasuxis gacemas? am kiTx-
vas uaryofiTi pasuxi unda gaeces. adamianis uflebaTa dacvis yvela 
saerTaSoriso standartis an misi umravlesobis codna mosamarTle-
obis kandidatis mier praqtikulad SeuZlebelia. yvela aseTi stand-
artis codna SeuZlebelia ara mxolod mosamarTleobis kandidati-
saTvis, romelic sakvalifikacio gamocdas abarebs kidev eqvs sxva 
saganSi, aramed saerTaSoriso samarTlis specialistisaTvisac ki.16 
xsenebulidan gamomdinare, aucilebelia am sakiTxis dazusteba.

sagamocdo programa aseve iTvaliswinebs iseT sakiTxs, rogori-
caa `adamianis uflebaTa sayovelTao deklaracia~. rogorc ukve 
aRiniSna, adamianis uflebaTa sayovelTao deklaracia gaeros 
generaluri asambleis rezoluciaa da, Sesabamisad, ar akisrebs 
saxelmwifoebs misi Sesrulebis iuridiul valdebulebas. saerTaSo-
riso xelSekrulebebisagan gansxvavebiT, sayovelTao deklaracia, 
iseve rogorc sxva sarekomendacio xasiaTis rezoluciebi, ar aris 
saqarTvelos kanonmdeblobis nawili. is TavisTavad ar warmoSobs 
fizikuri da iuridiuli pirebisaTvis uflebebs. deklaraciaSi gan-
mtkicebulia adamianis uflebaTa dacvis is standartebi, romelTa 
Sesrulebasac saxelmwifoebi unda eswrafvodnen. aqve isic aRsani-
Snavia, rom sayovelTao deklaraciaSi ganmtkicebuli normebis 
didi nawili saerTaSoriso CveulebiTi samarTlis normebad Camoy-
alibda. deklaraciiT ganmtkicebuli standartebis umravlesoba 
aseve gaTvaliswinebulia samoqalaqo da politikuri uflebebisa da 
ekonomikuri, socialuri da kulturuli uflebebis saerTaSoriso 
paqtebiT, romlebic akisreben saxelmwifoebs saerTaSoriso valde-
bulebebs. Tumca sayuradReboa, rom sxvadasxva saxelmwifoSi dek-
laracia marTlmsajulebis ganxorcielebisas gamoiyeneba rogorc 
Sidasaxelmwifoebrivi normatiuli aqtebis ganmartebis saSualeba. 
miuxedavad amisa, sayovelTao deklaracia saxelmwifoebisaTvis 

16	 rogorc cnobilia, mosamarTleobis sakvalifikacio gamocda, garda `adamianis uflebe-
bis Sesaxeb saerTaSoriso aqtebis da saqarTvelos saerTaSoriso xelSekrulebebisa da 
SeTanxmebebis~ sagnisa, tardeba iseT sagnebSi, rogorebicaa: saqarTvelos sakonstitu-
cio samarTali, sisxlis samarTali, sisxlis samarTlis procesi, samoqalaqo samarTali, 
samoqalaqo samarTlis procesi da administraciuli samarTali da procesi. ix. `saerTo 
sasamarTloebis Sesaxeb~ organuli kanonis 68-e muxlis me-3 punqti.
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mainc sarekomendacio xasiaTis rezoluciad rCeba. xsenebulis 
gaTvaliswinebiT, upriani iqneboda, programiT gamijnuli yofili-
yo saxelmwifosaTvis iuridiulad savaldebulo aqtebi (saerTaSo-
riso xelSekrulebebi) da sarekomendacio aqtebi.

sagamocdo programiT aseve gaTvaliswinebulia gaerTianebuli 
erebis organizaciis farglebSi miRebuli ramdenime saerTaSoriso 
xelSekruleba (samoqalaqo da politikuri uflebebis saerTaSo-
riso paqti, samoqalaqo da politikuri uflebebis saerTaSoriso 
paqtis fakultatiuri oqmi da ekonomikuri, socialuri da kultu-
ruli uflebebis saerTaSoriso paqti). ueWvelia, xsenebuli aqtebi 
gaeros umniSvnelovanesi saerTaSoriso xelSekrulebebia adamianis 
uflebaTa sferoSi da aucilebelia maTi Sinaarsis codna saqarTve-
los mosamarTleTaTvis. amasTanave, sainteresoa, niSnavs Tu ara mx-
olod xsenebuli aqtebis Setana programaSi imas, rom saqarTvelos 
mosamarTleebi ar arian valdebulni, icnobdnen adamianis ufleba-
Ta Sesaxeb sxva mniSvnelovan saerTaSoriso xelSekrulebebs, rom-
lebic miRebulia gaeros farglebSi? ra Tqma unda, ara. isini unda 
icnobdnen adamianis uflebaTa Sesaxeb yvela ZiriTad saerTaSoriso 
xelSekrulebas. gaeros egidiT miRebul adamianis uflebaTa Sesaxeb 
sxva umniSvnelovanes xelSekrulebebs ganekuTvneba, inter alia: kon-
vencia wamebis winaaRmdeg brZolis Sesaxeb, konvencia bavSvis ufle-
baTa Sesaxeb, konvencia rasobrivi diskriminaciis yvela formis aR-
mofxvris Sesaxeb. Tumca gaeros egidiT aseve miRebulia sxva mniS-
vnelovani saerTaSoriso xelSekrulebebic. yvela xsenebuli saerTa-
Soriso xelSekruleba saqarTvelos kanonmdeblobis nawilia. isini 
warmoSoben uflebebsa da valdebulebebs fizikuri da iuridiuli 
pirebisaTvis da SeiZleba gamoyenebul iqnen marTlmsajulebis ganx-
orcielebisas. xsenebulidan gamomdinare, gamarTlebuli iqneboda 
saerTaSoriso xelSekrulebebis siis gonivrul farglebSi gazrda 
da adamianis uflebaTa ZiriTadi saerTaSoriso xelSekrulebebis 
Setana mosamarTleTa sakvalifikacio programaSi.

sagamocdo programiT aseve gaTvaliswinebulia regionul don-
eze miRebuli adamianis uflebaTa ori saerTaSoriso xelSekrule-
ba: adamianis uflebaTa evropuli konvencia da evropis socialuri 
qartia. 
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adamianis uflebaTa evropuli konvenciis sagamocdo programaSi 
CarTva udavod mniSvnelovania, radgan am konvenciiT Seqmnilia ad-
amianis uflebaTa saerTaSoriso dacvis yvelaze efeqtiani sistema. 
rac Seexeba evropis socialur qartias, aRsaniSnavia, rom arsebobs 
evropis socialuri qartiis ori teqsti: erTi miRebulia 1961 wels 
(`evropis socialuri qartia~), xolo meore, ganaxlebuli teqsti _ 
1996 wels (`evropis socialuri qartia (ganaxlebuli)~). 

marTalia, sakiTxi evropis socialuri qartiis Sesaxeb progra-
maSi Setanilia am programis SemuSavebis dRidan, miuxedavad imisa, 
rom saqarTvelo ar iyo qartiis monawile da Sesabamisad misTvis igi 
savaldebuli ar iyo, magram vinaidan saqarTvelom moaxdina qartiis 
ratificireba 2005 wlis 22 agvistos (qartia saqarTvelosaTvis Za-
laSi Sedis 2005 wlis 1 oqtombers), cxadia, sakiTxi qartiis Sesaxeb 
sagamocdo programaSi unda darCes. amasTanave, sasurvelia, pro-
gramaSi dazustdes, rom sakiTxi exeba evropis socialuri qartiis 
ganaxlebul teqsts.

rac Seexeba programis meore Temas (`adamianis uflebaTa dacvis 
saerTaSoriso samarTlebrivi meqanizmebi~), mis mimarTac SeiZleba 
gamoiTqvas ramdenime mosazreba. xsenebuli Tema iTvaliswinebs 
iseT sakiTxs, rogoricaa `gaero da misi saerTaSoriso sasamarT-
lo. saerTaSoriso sasamarTlos savaldebulo iurisdiqcia.~ gae-
ro, rogorc cnobilia, universaluri saerTaSoriso organizaciaa 
da misi saqmianobis sfero moicavs saerTaSoriso TanamSromlobis 
praqtikulad yvela sferos, maT Soris adamianis uflebaTa dacvas. 
gaeros saqmianobis mravalferovnebidan gamomdinare, praqtiku-
lad SeuZlebelia imis gansazRvra, Tu risi codna moeTxoveba mosa-
marTleobis kandidats. SeiZleba gamoiTqvas varaudi, rom am sak-
iTxSi igulisxmeba gaeros saqmianoba adamianis uflebaTa sferoSi, 
magram arc es aris sakmarisad zusti definicia imisa, Tu ra unda 
icodes mosamarTleobis kandidatma. rogorc cnobilia, gaeros 
saqmianoba adamianis uflebaTa sferoSi xorcieldeba ZiriTadad 
saxelSekrulebo (mag., adamianis uflebaTa komiteti an wamebis 
winaaRmdeg brZolis komiteti) da arasaxelSekrulebo organoebis 
(mag., adamianis uflebaTa komisia) mier. am organoTa saqmianobis 
masStabebidan gamomdinare, praqtikulad SeuZlebelia, rom mosa-
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marTleobis kandidatma met-naklebi detalurobiT icodes maTi 
saqmianobis Sesaxeb. 

rac Seexeba sakvalifikacio programiT gaTvaliswinebul sak-
iTxs saerTaSoriso sasamarTlos Sesaxeb, programa aqac saWiroebs 
dazustebas. saerTaSoriso sasamarTlo gaeros erT-erTi ZiriTa-
di organoa, magram gaeros farglebSi daarsebulia sxva saerTaSo-
riso sasamarTloebi, maT Soris saerTaSoriso tribunali yofili 
iugoslaviis teritoriaze Cadenili saerTaSoriso danaSaulebis 
Sesaxeb da ruandis tribunali. meore sakiTxidan (saerTaSoriso 
sasamarTlos savaldebulo iurisdiqcia) gamomdinare, SeiZleba 
vivaraudoT, rom mosamarTleobis kandidats, programis mixed-
viT, moeTxoveba gaeros erT-erTi ZiriTadi organos saqmianobis 
codna. sakvalifikacio sagamocdo programiT ama Tu im sakiTxis 
gaTvaliswineba unda gamomdinareobdes iqidan, aucilebelia Tu 
ara mosamarTlisaTvis am sakiTxebis codna. amitom SeiZleba eWvis 
Setana imaSi, mosamarTles dasWirdeba Tu ara Tavis saqmianobaSi 
iseTi sakiTxis codna, rogoricaa saerTaSoriso sasamarTlos 
savaldebulo iurisdiqcia. saerTaSoriso sasamarTlos savalde-
bulo iurisdiqciis sakiTxi exeba imas, Tu ra formiTa da xerxiT 
aRiarebs saxelmwifo sasamarTlos kompetencias, ganixilos saer-
TaSoriso dava da miiRos masze gadawyvetileba. miT umetes, rom 
gaeros saerTaSoriso sasamarTlo, adamianis uflebaTa evropuli 
sasamarTlosagan gansxvavebiT, ar ganixilavs fizikuri da iurid-
iuli pirebis ganacxadebs. misi iurisdiqcia vrceldeba mxolod 
saxelmwifoTaSoris davebze.17 amitom erovnul sasamarTlos praq-
tikulad aranairi Sexeba ara aqvs gaeros saerTaSoriso sasamarT-
losTan, ris gamoc programiT misi gaTvaliswineba mizanSeuwonlad 
unda CaiTvalos.

programa aseve iTvaliswinebs sakiTxs gaeros adamianis ufle-
baTa komitetis Sesaxeb.18 adamianis uflebaTa komiteti saerTaSo-
riso sazedamxedvelo organoa, romelic daarsebulia samoqalaqo 
da politikuri uflebebis saerTaSoriso paqtiT. miuxedavad imi-

17	 rogorc cnobilia, saerTaSoriso sasamarTlos aseve aqvs sakonsultacio iurisdiqcia. 
ix. saerTaSoriso sasamarTlos statutis 65-e muxli.

18	 am saerTaSoriso organos saxelwodebaa `adamianis uflebaTa komiteti~ da ara `gaeros 
adamianis uflebaTa komiteti~.
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sa, rom am sakiTxs moicavs pirveli Temis erT-erTi sakiTxi (samo-
qalaqo da politikuri uflebebis saerTaSoriso paqti), mainc 
mizanSewonilia misi gaTvaliswineba programiT. magram, Tu mosa-
marTleobis kandidats moeTxoveba, icodes am sazedamxedvelo or-
ganos saqmianobis Sesaxeb, man aseve unda icodes sxva sazedamxed-
velo organoTa, maT Soris: ekonomikur, socialur da kulturul 
uflebaTa komitetis, wamebis winaaRmdeg brZolis komitetis, ra-
sobrivi diskriminaciis winaaRmdeg brZolis komitetis saqmiano-
bis Sesaxeb.

aseve zogadia sakiTxi `evropis sabWosa da misi rolis Sesaxeb 
adamianis uflebaTa sferoSi~. is moicavs evropis sabWos nebismier 
saqmianobas adamianis uflebaTa sferoSi, rac Zalze farToa. praq-
tikulad rTulia, rom mosamarTlem icodes yvela am saqmianobis Ses-
axeb da, rac mTavaria, aseTi codna gamousadegaria mosamarTlisa-
Tvis. mosamarTleobis kandidatma unda icodes is, rac mosamarTles 
SeiZleba gamoadges Tavis saqmianobaSi. amitom mizanSewonilia am 
sakiTxis dazusteba. mosamarTlis saqmianobisaTvis mniSvnelovania 
ara zogadad evropis sabWos, rogorc saerTaSoriso organizaciis, 
roli adamianis uflebaTa dacvis sferoSi, aramed organizaciis 
farglebSi miRebuli is saerTaSoriso xelSekrulebebi, romlebic 
awesrigeben adamianis uflebaTa dacvas. amas garda, saqarTvelos 
mosamarTleebisaTvis mniSvnelovania is xelSekrulebebi, romelTa 
monawilecaa saqarTvelo, radgan mxolod aseTi xelSekrulebebia 
saqarTvelos kanonmdeblobis Semadgeneli nawili.

programiT aseve gaTvaliswinebulia iseTi sakiTxi, rogoricaa 
`adamianis uflebaTa dacvis evropuli komisia.~ vinaidan evropul-
ma komisiam Sewyvita saqmianoba 1998 wlis 1 noembers evropuli kon-
venciis me-11 oqmis (adamianis uflebaTa evropuli konvenciis saze-
damxedvelo sistemis restruqturizaciis Sesaxeb) ZalaSi Sesvlis 
Sedegad,19 ucnauria, rom sagamocdo programis dRevandel redaq-
ciaSi mainc gaTvaliswinebulia sakiTxi evropuli komisiis Sesaxeb. 
amitom aucilebelia sagamocdo programidan am sakiTxis amoReba.

19	 adamianis uflebaTa evropulma komisiam, evropuli konvenciis me-11 oqmis me-5 muxlis 
me-3 punqtis Tanaxmad, kidev erTi wliT gaagrZela saqmianoba ganuxilav saqmeebze muSao-
bis dasasruleblad. 
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programis am nawiliT aseve gaTvaliswinebulia Semdegi sakiTxi: 
`adamianis uflebaTa dacvis evropuli (q. strasburgis) sasamarTlo~.20 
miuxedavad imisa, rom am sakiTxs moicavs programiT gaTvaliswinebu-
li sxva sakiTxi (`adamianis uflebaTa evropuli konvencia~), mainc au-
cilebelia, rom saqarTvelos mosamarTle gaTviTcnobierebuli iyos 
adamianis uflebaTa evropuli sasamarTlos funqcionirebaSi.

aseve yuradRebas ipyrobs sakiTxi sisxlis samarTlis saerTaSo-
riso sasamarTlos statutis Sesaxeb, romelic moqceulia me-2 Te-
maSi _ `adamianis uflebaTa dacvis saerTaSoriso samarTlebrivi 
meqanizmi~. vinaidan saerTaSoriso sisxlis samarTali dRes ukve 
saerTaSoriso samarTlis damoukidebel dargad miiCneva, sadavoa 
sisxlis samarTlis saerTaSoriso sasamarTlos statutis Sesaxeb 
sakiTxis Camoyalibeba programis am TemaSi. upriani iqneboda, sakiTxi 
sisxlis samarTlis saerTaSoriso sasamarTlos statutis Sesaxeb 
gadataniliyo me-4 TemaSi (`saqarTvelos saerTaSoriso SeTanxme-
bebi da xelSekrulebebi~), radgan masSi Tavmoyrilia sxvadasxva sak-
iTxis momwesrigebeli saerTaSoriso xelSekrulebebi, maT Soris 
xelSekrulebebi saerTaSoriso sisxlis samarTlis sakiTxebze.21 

sakvalifikacio sagamocdo programis im nawilidan gamomdinare, 
romelic zemoT iqna ganxiluli, SeiZleba urTierTsawinaaRmdego 
daskvnis gakeTeba: erTi mxriv, programiT gaTvaliswinebulia imde-
nad zogadi da ganusazRvreli sakiTxebi (mag., adamianis uflebaTa 
dacvis saerTaSoriso standartebi), rom praqtikulad SeuZlebelia 
maTi codna mosamarTleobis kandidatisaTvis; meore mxriv, pro-
grama iTvaliswinebs iseT sakiTxebs, romlebic an uSualod ar exeba 
saqarTvelos sasamarTloebis saqmianobas (saerTaSoriso sasamarT-
los savaldebuli iurisdiqcia), an saerTod aRar aris aqtualuri 
(adamianis uflebaTa evropuli komisia). programis yvelaze mniS-
vnelovani xarvezia is, rom is ar iTvaliswinebs ramdenime iseT sak-
iTxs, romelTa Sesaxebac mosamarTleebs zusti warmodgena unda hqon-
deT. programaSi ar aris Setanili ramdenime sakiTxi, romelTa codna 
aucilebelia mosamarTleebisaTvis, maT Soris: saqarTvelos saer-

20	 sasamarTlos swori saxelwodebaa `adamianis uflebaTa evropuli sasamarTlo~.
21	 evropuli konvencia msjavrdebulTa gadacemis Sesaxeb da damoukidebel saxelmwifoTa 

Tanamegobrobis konvencia samoqalaqo, saojaxo da sisxlis samarTlis saqmeebze samar-
Tlebrivi urTierTdaxmarebisa da samarTlebriv urTierTobaTa Sesaxeb. 



159

adamianis uflebaTa evropuli standartebi

TaSoriso xelSekrulebis roli saqarTvelos kanonmdeblobaSi, misi 
ierarqiuli adgili da gamoyenebis winapirobebi, adamianis uflebaTa 
saerTaSoriso xelSekrulebebiT ganmtkicebuli materialuri ufle-
bebi, adamianis uflebaTa evropuli sasamarTlos gadawyvetilebaTa 
iuridiuli buneba, evropuli konvenciis damatebiTi oqmebiT (me-4, me-
6, me-7 da me-13 oqmebi) gaTvaliswinebuli sakiTxebi. 

gansakuTrebuli xazgasmiT unda aRiniSnos, rom sagamocdo 
programa ar iTvaliswinebs sakiTxs evropuli sasamarTlos prec-
edentuli samarTlis Sesaxeb. sayuradReboa, rom iuridiuli pro-
fesiebis warmomadgenelTa saswavlo da sagamocdo (testirebis) 
programebis Sedgena mxolod adamianis uflebaTa evropuli kon-
venciis teqstis safuZvelze, adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTlis gareSe, ara mxolod arasworia, 
aramed didia imis albaToba, rom man xeli Seuwyos araswori sasa-
marTlo praqtikis damkvidrebas evropuli konvenciis debulebaTa 
ganmartebasTan dakavSirebiT. 

rogorc cnobilia, adamianis uflebaTa evropuli konvenciis 
mixedviT, evropuli sasamarTlos gadawyvetilebebi savaldebuloa 
mxolod sasamarTlo davaSi monawile saxelmwifoebisaTvis. miuxe-
davad amisa, saxelmwifoebi, romlebic ar arian konkretuli proce-
sis mxareebi, evropuli sasamarTlos precedentul samarTals 
iyeneben pragmatuli mosazrebiT. konvenciis monawile saxelmwi-
foebi da maTi erovnuli sasamarTloebi principul mniSvnelo-
bas aniWeben imas, rom adamianis uflebaTa evropuli sasamarTlo, 
rogorc konvenciis sazedamxedvelo organo, axdens evropuli kon-
venciis debulebaTa avtoritetul ganmartebas. es ganapirobebs 
saxelmwifoebis, maT Soris maTi erovnuli sasamarTloebis, mier 
adamianis uflebaTa evropuli sasamarTlos im gadawyvetilebebis 
(precedentebis) gamoyenebas, romlebic exeba konvenciis sxva mon-
awile saxelmwifoebs.22

22	 E. Klein, Should the Binding Effect of the Judgments of the European Court of Human Rights be Ex-
tended? in: Protecting Human Rights: The European Perspective, Studies in Memory of R. Ryssdal, 
P. Mahoney, F. Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 705; aseve ix. Para. 43, Report of 
the Constitutional Court of the Russian Federation, XIIth Congress of the Conference of the European 
Constitutional Courts: “The Relations between the Constitutional Courts and the Other National Courts, 
Including the Interference in this Area of the Action of the European Courts”, 14-16 May 2002, Brussels. 
moxseneba xelmisawvdomia konferenciis internet-gverdze: [http://www.confeuconstco.org] .
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miuxedavad imisa, rom adamianis uflebaTa evropuli sasa-
marTlo iRebs gadawyvetilebas konkretul saqmeze, is am gadawy-
vetilebis (precedentis) meSveobiT ganmartavs konvenciiT gaTval-
iswinebul uflebaTaAda TavisuflebaTaASinaarss.23 konkretuli gad-
awyvetilebis miRebiT evropuli sasamarTlo adgens standarts, 
romlis mniSvneloba scildeba konkretul sasamarTlo saqmes.24 
evropuli sasamarTlos ganmartebiT, rac aisaxeba precedentul 
samarTalSi, evropuli sasamarTlo axorcielebs adamianis ufle-
baTa dacvis standartebis dadgenis funqcias.25 adamianis uflebaTa 
dacvis standartebis dadgenis funqciaze evropulma sasamarTlom 
yuradReba gaamaxvila Tavis erT-erT gadawyvetilebaSi. man ga-
nacxada, rom: `faqtobrivad sasamarTlos gadawyvetilebebi miznad 
isaxavs ara mxolod sasamarTlos winaSe gansaxilvelad warmodge-
nil saqmeTa gadawyvetas, aramed, ufro zogadad, naTeli mohfinos, 
daicvas da ganaviTaros konvenciiT gaTvaliswinebuli normebi da 
amgvarad xeli Seuwyos saxelmwifoebis, rogorc xelSemkvreli mx-
areebis, mier aRebul valdebulebaTa Sesrulebas~.26

a) erovnuli sasamarTloebi aTviTcnobiereben, rom evropuli 
sasamarTlos praqtikis, misi precedentuli samarTlis gaanalize-
bis gareSe Zalze rTulia konvenciiT gaTvaliswinebuli uflebebis 
Sinaarsis sworad dadgena da, Sesabamisad, konvenciis debulebaTa 
sworad gamoyeneba.27 konvenciaSi Camoyalibebuli mravali norma 
Zalze zogadad aris formulirebuli. konvenciiT gaTvaliswineb-
uli debulebebis Sinaarsi gamoixateba evropuli sasamarTlos 
precedentul samarTalSi.28 evropuli sasamarTlos preceden-
tebSi, konkretul gadawyvetilebebSi zustdeba konvenciis (da misi 

23	 J. Polakiewicz, The Application of the European Convention on Human Rights in Domestic Law, 17 
Human Rights Law Journal, N11-12, 1996, 407. 

24	 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 1978 wlis 18 
ianvari, Series A, no. 25, 154-e punqti.

25	 J. Polakiewicz, The Implementation of the ECHR and of the Decisions of the Strasbourg Court in Western 
Europe: An Evaluation, The Domestic Implementation of the European Convention on Human Rights in 
Eastern and Western Europe (eds. E. Alkema, T. Bellekom, A. Drzemczewski et al.), 1992, 154. 

26	 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 1978 wlis 18 
ianvari, Series A, no. 25, 154-e punqti. 

27	 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomendacia Rec(2002)13. 
rekomendaciis teqsti xelmisawvdomia evropis sabWos internet-gverdze: [www.coe.int]. 

28	 J. Polakiewicz, The Application of the European Convention on Human Rights in Domestic Law, 17 
Human Rights Law Journal, N11-12, 1996, 407. 
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oqmebis) debulebaTa Sinaarsi da farglebi.29 konvenciis debuleba-
Ta ganmarteba, evropuli sasamarTlos precedentuli samarTlis 
gaTvaliswinebiT, naTels hfens konvenciiT ganmtkicebul valde-
bulebaTa Sinaarssa da farglebs, rac xSirad pirdapir ar Cans kon-
venciis teqstis gacnobis Sedegad.30

imis gaTvaliswinebiT, rom evropuli sasamarTlos preceden-
tuli samarTali azustebs konvenciis calkeul debulebaTa Si-
naarssa da farglebs, iseve rogorc gamoyenebis sferos, evro-
pul saxelmwifoTa erovnuli sasamarTloebi ar ganixilavs ada-
mianis uflebaTa evropul konvencias evropuli sasamarTlos 
precedentuli samarTlis gareSe.31 rogorc adamianis uflebaTa 
evropuli sasamarTlos prezidentma lucius vildhaberma aRni-
Sna: `gadamwyveti mniSvneloba erovnul samarTalSi eniWeba kon-
venciis teqsts, Tumca aseTive mniSvneloba unda ganekuTvnos 
Sesabamis sasamarTlo praqtikas, romelic konvenciis teqstidan 
gamomdinareobs.~32

evropuli konvenciis adamianis uflebaTa standartebi ar 
ganisazRvreba mxolod konvenciis teqstiT.33 isini dadgenilia 
rogorc konvenciis teqstiT, ise mis safuZvelze miRebuli prece-
dentuli samarTliT.34 sxva sityvebiT, evropuli konvenciis adami-
anis uflebaTa standartebSi moiazreba ara mxolod Tavad konven-
ciis teqstiT gaTvaliswinebuli standartebi, aramed aseve evro-
puli sasamarTlos precedentebiT Camoyalibebuli standartebi.35 

29	 L. Wildhaber, Speech made at Ministerial Conference on Human Rights to Commemorate the Fiftieth 
Anniversary of the Convention, in: The European Convention on Human Rights at 50, Human Rights 
Information Bulletin (special issue), N50, 2000, 42. 

30	 J. Polakiewicz, The Execution of Judgments of the European Court of Human Rights, in: Fundamental 
Rights in Europe: The European Convention on Human Rights and its Member States (1950-2000), 
R. Blackburn & J. Polakiewicz (Eds.), 2001, 72-73. 

31	 J. Madureira, Portugal, in: Fundamental Rights in Europe: The European Convention on Human 
Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 683. 

32	 l. vildhaberi, adamianis ufleba: rogor unda icavdes mas strasburgisa da erovnuli 
sasamarTloebi, Jurnali `adamiani da konstitucia~, N1, 2002 weli, gv. 63. 

33	 A. Drzemczewski & M. Nowicki, Poland, in: Fundamental Rights in Europe: The European Convention 
on Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 
676. 

34	 M. Melchior, Main Point of the General Report, Seminar “Partners for the Protection of Human Rights: 
Reinforcing Interaction Between the European Court of Human Rights and National Courts”, 9-10 
September 2002, Strasbourg. 

35	 M. Macovei, Freedom of Expression: A Guide to the Implementation on Article 10 of the European 
Convention on Human Rights, 2001, 5. 
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amis sailustraciod SeiZleba evropuli konvenciis me-6 muxlis 
pirveli punqtis moSvelieba, romlis Tanaxmad, yvelas aqvs ufle-
ba kanoniT Seqmnili damoukidebeli da miukerZoebeli sasamarT-
los mier gonivrul vadaSi samarTlian da sajaro ganxilvaze. Tu 
ar gaanalizda evropuli sasamarTlos precedentuli samarTali, 
Zalze rTulia imis dadgena, konkretulad ras gulisxmobs: sa-
marTliani da sajaro mosmena, damoukidebeli da miukerZoebeli 
sasamarTlo, gonivruli vada, romlis ganmavlobaSic unda ganxor-
cieldes aseTi ganxilva da rogor unda iqnes es principebi gamoy-
enebuli praqtikaSi.

erovnuli sasamarTloebis mier evropuli sasamarTlos prec-
edentuli samarTlis gamoyenebis aucileblobas adastureben mec-
nieri iuristebi. amasTan dakavSirebiT SeiZleba daveyrdnoT iorg 
polakeviCis Sexedulebas, romelmac aRniSna:

`konvenciis mravali debulebis namdvili mniSvnelobis saTana-
dod gageba SeiZleba mxolod maSin, Tu mxedvelobaSi miiReba stras-
burgis sasamarTlosa da komisiis praqtika. 

strasburgis precedentuli samarTlis mzardi mniSvneloba 
gavlenas axdens erovnuli sasamarTloebis mier konvenciis gamoy-
enebaze. Tu warsulSi zogadad moiSvelieboda konvenciis calkeu-
li debulebani, dRes erovnuli sasamarTloebi regularulad 
iTvaliswinebs am debulebaTa gamoyenebis praqtikas strasburgis 
sasamarTlos mier. magaliTad, saqmis samarTliani ganxilvis garan-
tiebi an mosamarTlis damoukidebloba da miukerZoebloba ar gan-
isazRvreba adamianis uflebaTa evropuli konvenciis mxolod me-6 
muxlis safuZvelze. maTi [saqmis samarTliani ganxilvis garantie-
bis an mosamarTlis damoukideblobisa da miukerZoeblobis_avto-
ri] damaxasiaTebeli niSnebis dasadgenad erovnuli sasamarTloebi 
iyeneben im konkretul kriteriumebs, romlebic sxvadasxva saqmis 
konteqstSi ganviTarda evropuli sasamarTlos precedentebSi.~36

erovnulma sasamarTloebma unda gamoiyenon evropuli sasa-
marTlos precedentuli samarTali, radgan, winaaRmdeg SemTxveva-

36	 J. Polakiewicz, The Status of the Convention in National Law, in: Fundamental Rights in Europe: 
The European Convention on Human Rights and its Member States (1950-2000), R. Blackburn & J. 
Polakiewicz (Eds.), 2001, 51. 
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Si, didia imis albaToba, rom evropuli konvenciis debulebebs 
gansxvavebulad ganmartaven, ramac SeiZleba gamoiwvios evropuli 
konvenciiT gaTvaliswinebuli valdebulebebis darRveva saxelmwi-
fos mier. Tu erovnulma sasamarTlom ar gamoiyena evropuli sasa-
marTlos precedentuli samarTali, man SeiZleba ufro SezRud-
viTad ganmartos is ufleba, romelic eniWeba pirs. amis Sedegad 
piri ar iqneba uzrunvelyofili uflebiT, romelic mas eniWeba ev-
ropuli konvenciiT. aseT SemTxvevaSi, Tu piri mimarTavs evropul 
sasamarTlos imis mtkicebiT, rom erovnulma sasamarTlom igi ar 
uzrunvelyo im uflebiT, romelic mas eniWeba evropuli konven-
ciiT, evropuli sasamarTlo mis sasargeblod gadawyvets davas da 
daadgens, rom saxelmwifom, romlis sasamarTlomac konvenciiT 
gaTvaliswinebuli debuleba ufro SezRudviTad ganmarta, vidre es 
gansazRvrulia evropuli sasamarTlos precedentuli samarTliT, 
ar Seasrula konvenciiT gaTvaliswinebuli valdebulebani.37

konvenciiT gaTvaliswinebul uflebaTa Sinaarsis dadgenaSi ev-
ropuli sasamarTlos precedentuli samarTali gansakuTrebul 
mniSvnelobas iZens imis gamo, rom konvencia aris ara statikuri, 
aramed `cocxali~ dokumenti.

rogorc cnobilia, adamianis uflebaTa evropuli konvencia 
miRebulia 1950 wels. igi iuridiulad savaldebulo pirveli saer-
TaSoriso samarTlebrivi aqtia, romelmac saerTaSoriso doneze 
ganamtkica adamianis ZiriTadi uflebebi da Tavisuflebebi.38 am pe-
riodidan moyolebuli, adamianis uflebaTa saerTaSoriso dacva 
rogorc universalur, ise regionul doneze mniSvnelovnad ganvi-
Tarda, ganmtkicda adamianTa uflebrivi garantiebi, gafarTovda 
ZiriTad uflebaTa da TavisuflebaTa Sinaarsi da mniSvneloba. am 
TvalsazrisiT adamianis uflebaTa evropuli konvencia gamonak-
lisi ar aris. misi miRebidan gasuli xuTi aTwleulis ganmavlo-
baSi evropuli konvenciis monawile saxelmwifoebSic icvleboda 
sazogadoebrivi cnobiereba, midgoma ama Tu im zneobrivi faseu-

37	 J. Velu, Report on “Responsibilities for States Parties to the European Convention”, in: Proceedings 
of the Sixth International Colloquy about The European Convention on Human Rights, 13-16 Novem-
ber 1985, 1988, 592-593. 

38	 Tumca 1945 wels miRebulma gaeros wesdebam pirvelad moaxdina adamianis uflebaTa da-
cvis `internacionalizacia~. 
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lobebisadmi. maTTan erTad Seicvala adamianis uflebaTa Sinaarsi, 
gafarTovda is garantiebi, romlebic pirs eniWeba adamianis ufle-
baTa evropuli konvenciiT. 

bunebrivia, rom evropul sasamarTlos jerovani pasuxi unda 
gaeca aRniSnuli cvlilebebisaTvis, rac SeuZlebeli iyo sasamarT-
los mier sazogadoebrivi cnobierebisa da zneobrivi faseulobe-
bis kvaldakval evropuli konvenciiT daculi uflebebisaTvis 
ufro farTo Sinaarsis miniWebis gareSe. amisaTvis evropuli kon-
venciis sazedamxedvelo organoebma39 Camoayaliba da ganaviTara 
evropuli konvenciiT ganmtkicebuli uflebebis `dinamikuri~ 
ganmartebis koncefcia. sasamarTlom Tavis erT-erT saqmeSi miu-
TiTa, rom mxedvelobaSia misaRebi konvenciis specialuri xasi-
aTi, kerZod ki is, rom konvencia `cocxali~ dokumentia, romelic 
unda ganimartos demokratiul saxelmwifoSi dRes arsebuli 
mdgomareobis gaTvaliswinebiT.40 sasamarTlom uaryo konvenciis 
statikuri, istoriuli ganmartebis idea.41 Sesabamisad, evropuli 
konvenciiT gaTvaliswinebul koncefciebs evropuli sasamarTlo 
im mniSvnelobiT ganmartavs, rac asaxavs evropuli sazogadoebis 
dRevandeli ganviTarebis dones da ara im mniSvnelobiT, romelic 
konvenciis miRebis dros arsebobda.42 magaliTad, saqmeze _ Taire-
ri gaerTianebuli samefos winaaRmdeg (Tyrer v. the United Kingdom) 
(1978 weli), romelic exeboda arasrulwlovanis gawkepvlas, _ ev-
ropulma sasamarTlom aRniSna, rom evropuli konvencia, kerZod 
misi me-3 muxli,43 unda ganimartos saqmis ganxilvis droindeli 
mniSvnelobiT da ara im mniSvnelobiT, romelic mas eniWeboda 1950 
wels. evropuli sasamarTlos mier ganxiluli saqmis arsi iyo is, 
warmoadgenda Tu ara arasrulwlovanis gawkepvla evropuli kon-
venciis me-3 muxlis darRvevas, kerZod ki, Seadgenda Tu ara es mo-
qmedeba Rirsebis Semlaxav sasjels. evropis sabWos wevr saxelmwi-

39	 adamianis uflebaTa evropuli komisia da adamianis uflebaTa evropuli sasamarTlo. 
40	 sxva saqmeebTan erTad, ix. saqme van der miuseli belgiis winaaRmdeg (Van der Mussele v. 

Belgium), 1983 wlis 23 noemberi, 32-e punqti.
41	 J. Frowein, The European Convention on Human Rights as the Public Order of Europe, in: Collected 

Courses of the Academy of European Law, 1990, vol. I(2) 1992, 302. 
42	 R. Bernhardt, The Convention and Domestic Law, in: The European System for the Protection of Hu-

man Rights, R. Macdonald, F. Matscher & H. Petzold (Eds.), 1993, 31-32. 
43	 `aravin SeiZleba daeqvemdebros wamebas, araadamianur an damamcirebel mopyrobas an sas-

jels~. 
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foTa sisxlissamarTlebrivi politikis ganviTarebisa da zogadad 
damkvidrebuli standartebis gaTvaliswinebiT, evropulma sasa-
marTlom daadgina, rom gawkepvla aris Rirsebis Semlaxavi sasjeli 
da, Sesabamisad, miiCnia, rom arasrulwlovanis gawkepvliT dairRva 
evropuli konvenciis me-3 muxli.44

am koncefciis meSveobiT evropuli sasamarTlo azustebs kon-
venciiT daculi uflebebis Sinaarss, afarToebs maTSi Camoyal-
ibebul garantiebs.45 zemoaRniSnulidan gamomdinareobs, rom kon-
venciis normebis ganmarteba icvleba da viTardeba droTa ganmav-
lobaSi, sazogadoebis cnobierebis ganviTarebisa da zneobrivi 
faseulobebis SecvlasTan erTad.46 esa Tu is moqmedeba, romelic 
50-60-ian wlebSi ar ganixileboda konvenciis darRvevad, 80-90-ian 
wlebSi SeiZleba aseTad CaiTvalos. 

evropuli konvencia sakmaod `mSrali~ dokumentia. konvenciis 
analogiuri debulebebi adamianis uflebaTa sxva saerTaSoriso 
xelSekrulebebsa da saxelmwifoTa erovnul kanonmdeblobaSi SeiZle-
ba moiZebnos, magram evropuli sasamarTlos precedentuli samarTali 
amdidrebs am debulebebs, ganmartavs konvenciis normebs, adgens misi 
gamoyenebis SesaZleblobas konkretul garemoebaTa mimarT.

adamianis uflebaTa evropuli sasamarTlos precedentuli sa-
marTlis gamoyenebasTan dakavSirebiT saxelmwifo organoebma, 
maT Soris sasamarTloebma, unda gaiTvaliswinos am precedentebis 
miRebis periodi. vinaidan evropuli konvencia `cocxali~ doku-
mentia, ris gamoc konvenciis ama Tu im uflebis Sinaarsi SeiZleba 
droTa ganmavlobaSi Seicvalos sazogadoebrivi cnobierebis Secv-
lasTan erTad, dasaSvebia, rom esa Tu is konkretuli precedenti, 
romelic gamoiyena erovnulma sasamarTlom, SeiZleba moZvelebu-

44	 Taireri gaerTianebuli samefos winaaRmdeg (Tyrer v. the United Kingdom), 1978 wlis 25 apri-
li; aseve ix. J. Merrils, The Development of International Law by the European Court of Human 
Rights, 1993, 79-80.

45	 N. Mikkelsen, The Implementation in National Law of the Rights and Freedoms Embodies in the 
European Convention on Human Rights, in: The Implementation in National Law of the European 
Convention on Human Rights, Proceedings of the Fourth Copenhagen Conference on Human Rights, 
28-29 October, 1988, 1989, 93. 

46	 Para. 43, Report of the Constitutional Court of the Russian Federation, XIIth Congress of the Con-
ference of the European Constitutional Courts: “The Relations between the Constitutional Courts 
and the Other National Courts, Including the Interference in this Area of the Action of the European 
Courts”, 14-16 May 2002, Brussels. moxseneba xelmisawvdomia konferenciis internet-gver-
dze: [http://www.confeuconstco.org]. 
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li iyos. rac ufro Zvelia evropuli sasamarTlos gadawyvetileba, 
miT ufro naklebad sarwmunoa igi da, Sesabamisad, miT ufro didia 
evropuli konvenciiT gaTvaliswinebuli uflebis araswori gan-
martebis riski.47 amitomac erovnulma sasamarTloebma maqsimaluri 
Zalisxmeva unda gamoiCinon, raTa aRmoaCinon da gamoiyenon uaxlesi 
precedentebi, romlebic miRebulia evropuli sasamarTlos mier. 
amisaTvis saWiroa Camoyalibdes sistema, romelic mosamarTleebs 
miscems saSualebas, mudmivad adevnon Tvalyuri evropuli sasa-
marTlos mier konvenciis debulebaTa `axlebur~ ganmartebas. 

rogorc ukve aRiniSna, erovnulma sasamarTloebma unda gamoiy-
enon adamianis uflebaTa evropuli sasamarTlos precedentuli sa-
marTali, raTa ganmarton evropuli konvenciis debulebebi. evrop-
uli sasamarTlos precedentul samarTals SeuZlia, mniSvnelovani 
daxmareba aRmouCinos erovnul sasamarTloebs konvenciis debule-
bebis gamoyenebisas. miuxedavad imisa, rom erovnulma sasamarT-
loebma unda gaiTvaliswinon adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTali, risTvisac maT unda moiZion 
evropuli sasamarTlos iseTi gadawyvetilebebi, romlebic exebian 
analogiur situacias, dasaSvebia, erovnulma sasamarTlom ver mi-
akvlios evropuli sasamarTlos iseT gadawyvetilebas, romelic 
naTels mohfens evropuli konvenciis debulebaTa ganmartebas im 
konteqstSi, romelic erovnuli sasamarTlos mier ganixileba. amis 
mizezi SeiZleba martivi iyos: evropul sasamarTlos ar hqondes 
ganxiluli analogiuri saqme imis gamo, rom aravis miumarTavs mis-
Tvis adamianis uflebaTa aseT garemoebaSi dasacavad. cxadia, ev-
ropuli sasamarTlo ixilavs saqmeebs mxolod im SemTxvevaSi, Tu 
mas mimarTa fizikurma an iuridiulma pirma konvenciiT gaTval-
iswinebuli uflebis darRvevis mtkicebiT. evropuli sasamarTlo 
ar aris uflebamosili, ganixilos saqmeebi in abstracto. miuxedavad 
imisa, rom erovnulma sasamarTlom SeiZleba ver aRmoaCinos evro-
puli sasamarTlos precedenti, romelic erovnuli sasamarTlos 
winaSe gansaxilveli saqmis garemoebebis analogiuria, aseTi prec-
edentis ararseboba ar niSnavs, rom erovnulma sasamarTlom unda 

47	 P. Plowden & K. Kerrigan, Advocacy and Human Rights: Using the Convention in Court and Tribunals, 
2002, 157. 
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Sewyvitos konvenciis ganxilva da saqme gadawyvitos mxolod Si-
dasaxelmwifoebrivi normatiuli aqtis safuZvelze.48 erovnulma 
sasamarTlom Tavad unda Seafasos saqmis garemoebebi da konvenciis 
Sesabamisi debulebebi gamoiyenos saqmis gadasawyvetad. magaliT-
ad, Tu erovnuli sasamarTlo ixilavs davas konvenciis me-8 – me-11 
muxlebTan dakavSirebiT,49 mas SeuZlia ganixilos am muxlebis me-2 
punqtebiT dadgenili sami kriteriumi, romelTa dakmayofilebis 
SemTxvevaSi SeiZleba SeizRudos xsenebuli muxlebiT dadgenili 
uflebebi da Tavisuflebebi.50 

amdenad, Zalze mniSvnelovania adamianis uflebaTa evropuli 
sasamarTlos precedentuli samarTlis gamoyeneba erovnuli sas-
amarTloebis mier, raTa SesaZlebeli gaxdes konvenciiT gaTval-
iswinebuli ama Tu im samarTlebrivi cnebisa Tu principis konk-
retuli Sinaarsis dadgena, ris gareSec Zalze rTulia konvenciis 
debulebaTa swori gamoyeneba.51

b) adamianis uflebaTa evropuli sasamarTlos precedentul sa-
marTals aseve mniSvnelovani roli eniWeba im garantiebis dadgeni-
saTvis, romlebic daculia konvenciiT. rogorc cnobilia, adami-
anis uflebaTa evropuli konvenciiT (da misi damatebiTi oqmebiT) 
daculi uflebebi da Tavisuflebebi ar aris yovlismomcveli. kon-
venciaSi SeuZlebelia yvela im ZiriTad uflebaTa da Tavisufle-
baTa Sesaxeb debulebebis moZieba, romlebic fizikur da iuridiul 
pirebs SeiZleba mieniWoT. 

miuxedavad amisa, is faqti, rom konvenciaSi pirdapir ar aris 
miTiTeba ama Tu im garemoebaze, romlebzec SeiZleba gavrceldes 
konvenciis konkretuli debuleba, ar niSnavs, rom gamoiricxeba am 
garemoebaze konvenciiT gaTvaliswinebuli uflebis gavrceleba. 
konvenciiT ganmtkicebuli garantiebis gamoyenebis areali SeiZle-
ba gafarTovdes evropuli sasamarTlos precedentuli samarTliT 

48	 M. Scheinin, International Human Rights in National Law, An Introduction to the International Protec-
tion of Human Rights (Eds. R. Hanski & M. Suksi), 1999, 421-422. 

49	 piradi da ojaxuri cxovrebis pativiscemis ufleba; azris, sindisisa da religiis Tavi-
sufleba; gamoxatvis Tavisufleba; Sekrebisa da gaerTianebis Tavisufleba. 

50	 M. Macovei, Freedom of Expression: A Guide to the Implementation of Article 10 of the European 
Convention on Human Rights, 2001, 24. 

51	 T. Buergenthal, International Tribunals and National Courts: The Internationalization of Domestic Adju-
dication, in: Recht zwischen Umbruch und Bewahrung: Ferstschrift für Rudolf Bernhardt, 1995, 687. 
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da gamoyenebul iqnes iseTi garemoebebis mimarT, romlebic pirda-
pir ar aris moxseniebuli evropul konvenciaSi.52 

amis sailustraciod SeiZleba konkretuli magaliTebis moyvana. 
saqmeze _ klasi germaniis winaaRmdeg (Klass v. Germany), romelic 
exeboda satelefono mosmenas, _ adamianis uflebaTa evropulma 
sasamarTlom daadgina: miuxedavad imisa, rom adamianis uflebaTa 
evropuli konvenciis me-8 muxlis pirveli punqti pirdapir ar icavs 
satelefono saubrebis konfidenciurobas, am muxliT gansazRvru-
li cnebebi: `piradi cxovreba~ da `mimowera~ moicavs mas.53 

aseve SeiZleba sxva magaliTis moyvana, romelic naTelyofs, kon-
venciis debulebebTan erTad, evropuli sasamarTlos precedentu-
li samarTlis gamoyenebis aucileblobas konkretuli uflebis Si-
naarsis dasadgenad. saqmeze _ nimitci germaniis winaaRmdeg (Niemi-
etz v. Germany), romelic exeboda m. nimitcis, profesiiT advokatis, 
piradi cxovrebisa da sacxovreblis pativiscemis uflebas (konven-
ciis me-8 muxli), _ adamianis uflebaTa evropulma sasamarTlom ga-
nacxada, rom ganmcxadeblis saadvokato ofisis gaCxrekam daarRvia 
misi piradi cxovrebisa da sacxovreblis pativiscemis ufleba. evro-
pulma sasamarTlom ganmarta, rom saadvokato ofisi, ufro zogadad 
ki ganmcxadeblis samuSao adgili, eqceva evropuli konvenciis me-8 
muxlis moqmedebis sferoSi.54 aqedan gamomdinare, evropulma sasa-
marTlom daadgina, rom cneba `sacxovrebeli~, romelic daculia ev-
ropuli konvenciis me-8 muxliT, moicavs individis samuSao adgils 
da, Sesabamisad, icavs pirs aramarTlzomieri Carevisagan.55 

marTalia, evropuli konvencia pirdapir ar awesrigebs 
eqstradiciis sakiTxs, evropuli sasamarTlos precedentul-
ma samarTalma naTeli mohfina imas, rom im saxelmwifoSi piris 
eqstradicia, romelSic mis mimarT arsebobs wamebis an araadamia-
nuri mopyrobis dasabuTebuli eWvi, SeiZleba CaiTvalos gadamcemi 
saxelmwifos mier evropuli konvenciis me-3 muxlis darRvevad. Tu 

52	 J. Madureira, Portugal, in: Fundamental Rights in Europe: The European Convention on Human 
Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 683. 

53	 klasi germaniis winaaRmdeg (Klass v. Germany), 1978 wlis 6 seqtemberi, Series A, no. 28, 41-e 
punqti.

54	 1992 wlis 16 dekemberi, Series A, no. 251-B, 29-e-33-e punqtebi.
55	 iqve; aseve ix. L. Clements, N. Mole & A. Simmons, European Human Rights: Taking a Case Under 

the Convention, 1999, 24-25.
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saxelmwifom, misma erovnulma sasamarTlom ar ganixila evropuli 
sasamarTlos precedentuli samarTali da ar daadgina evropuli 
konvenciis me-3 muxlis gamoyenebis SesaZlebloba eqstradiciis 
sakiTxebze, igi ar CaTvlis, rom konvenciis me-3 muxli unda iyos 
gamoyenebuli eqstradiciasTan dakavSirebiT. 

amdenad, mniSvnelovania, adamianis uflebaTa evropuli kon-
venciis gamoyenebasTan dakavSirebiT erovnulma sasamarTloebma 
gaiTvaliswinon is garemoeba, rom evropuli konvenciis stand-
artebis dadgena Zalze rTulia mxolod konvenciis teqstis gacno-
bis Sedegad. konvenciaSi SeiZleba saerTod ar iyos moxseniebuli 
is samarTlebrivi urTierToba, romelzec vrceldeba konvenciis 
uflebebi da Tavisuflebebi. evropuli sasamarTlos precedentu-
li samarTlis gamoyeneba saSualebas aZlevs mosamarTleebs, ukeT 
Caswvdnen konvenciiT gaTvaliswinebul uflebaTa da Tavisufle-
baTa Sinaarss.

g) evropuli sasamarTlos precedentuli samarTlis gamoyeneba 
erovnuli sasamarTloebis mier ganpirobebulia aseve imiT, rom igi 
aZlevs erovnul sasamarTloebs im gadawyvetilebis ganWvretis 
SesaZleblobas, romelsac savaraudod miiRebs evropuli sasamarT-
lo am saxelmwifos winaaRmdeg evropul sasamarTloSi ganacxadiT 
mimarTvis SemTxvevaSi. 

Tu adamianis uflebaTa evropulma sasamarTlom adre ganx-
ilul saqmeze daadgina konvenciis darRveva erT-erTi monawile 
saxelmwifos mier, didia imis albaToba, rom msgavs saqmeze, romel-
ic momavalSi SeiZleba ganixilos evropulma sasamarTlom, igi mi-
iRebs aseTsave gadawyvetilebas, kerZod, daadgens saxelmwifos 
mier konvenciis darRvevas.56

Tu erovnuli sasamarTloebi ar gaiTvaliswineben evropuli sas-
amarTlos precedentul samarTals, ar moaxdenen kanonmdeblobisa 
da praqtikis, gansakuTrebiT ki sasamarTlo praqtikis, koreqtire-
bas evropuli sasamarTlos mier analogiur saqmeebze adre miRebu-
li gadawyvetilebebis mixedviT, isini dadgebian realuri safrTx-

56	 J. A. Carrilo Salcedo, The European System of Protection of Human Rights, in: Judicial Protection of 
Human Rights at the National and International Level, vol. I, 1991, 376-377; J. Merrils, The Develop-
ment of International Law by the European Court of Human Rights, 1993, 12.
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is winaSe, rom evropuli sasamarTlo daadgens evropuli konven-
ciis darRvevas am saxelmwifos mier. sxva sityvebiT, Tu erovnulma 
sasamarTlom ar gaiTvaliswina evropuli sasamarTlos mier adre 
miRebuli gadawyvetilebebi analogiur saqmeebTan dakavSirebiT, 
romlebSic evropulma sasamarTlom daadgina konvenciis darRve-
va, savaraudoa, rom am saxelmwifos winaaRmdeg ganacxadis Setanis 
SemTxvevaSi evropuli sasamarTlo imaves daadgens.57 

cxadia, saxelmwifos, misi erovnuli sasamarTloebis intereseb-
Sia evropuli sasamarTlos precedentuli samarTlis gamoyeneba, 
rac mas miscems SesaZleblobas, daicvas fizikuri da iuridiuli 
pirebis uflebebi evropuli standartebiT. Tu erovnulma sasa-
marTloebma gamoiyenes precedentuli samarTali da masSi dadge-
nili standartebiT daicves pirTa uflebebi, naklebad mosalod-
nelia, am pirebma mimarTon evropul sasamarTlos TavianTi ufle-
bebis dasacavad da, aqedan gamomdinare, mcirea imis albaToba, ev-
ropulma sasamarTlom daadginos, rom am saxelmwifom daarRvia 
evropuli konvencia. 

Tumca adamianis uflebaTa evropuli sasamarTlos mier adre 
miRebuli gadawyvetilebebi (precedentebi) ar aris misTvis saval-
debulo momdevno saqmeebze, evropuli sasamarTlos praqtika adas-
turebs, rom is gadawyvetilebis miRebisas, rogorc wesi, iTval-
iswinebs Tavis adrindel gadawyvetilebebs, maT Soris konvenciis 
ama Tu im muxlis ganmartebas.58 am sakiTxTan dakavSirebiT adamianis 
uflebaTa evropulma sasamarTlom saqmeze _ kosi gaerTianebuli 
samefos winaaRmdeg (Cossey v. the United Kingdom) _ aRniSna:

`marTalia, [...] sasamarTlosaTvis ar aris savaldebulo Tavisi 
adrindeli gadawyvetilebebi, [...] magram, igi, Cveulebriv, misdevs 
da iyenebs Tavissave precedentebs, rac samarTlebrivi sicxadisa 
da konvenciis precedentuli samarTlis Tanamimdevrulad ganvi-
Tarebis interesebisTvisaa saWiro~.59 	

57	 E. Alkema, Responsibilities Deriving from the Implementation of the European Convention on Human 
Rights: Responsibilities for States Parties to the Convention, in: Proceedings of the Sixth International 
Colloquy about The European Convention on Human Rights, 13-16 November 1985, 1988, 708. 

58	 L. Wildhaber, Precedent in the European Court of Human Rights, in: Protecting Human Rights: The 
European Perspective, Studies in Memory of R. Ryssdal, P. Mahoney, F. Matscher, H. Petzold & L. 
Wildhaber (Eds.), 2000, 1529-1531. 

59	 1990 wlis 27 seqtemberi, Series A, no. 184, 35-e punqti.
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saerTaSoriso sasamarTloebis mier TavianTi gadawyvetilebeb-
is mxedvelobaSi miRebis fenomeni britanelma iuristma h. lauter-
paxtma Semdegnairad axsna:

`radgan aseTi gadawyvetilebebi aris droTa ganmavlobaSi SeZe-
nili samarTlebrivi gamocdileba, romlis mimdevroba moxerx-
ebulia; radgan isini asaxaven imas, rac warsulSi sasamarTlom sa-
marTlianad CaTvala; radgan adre miRebuli gadawyvetilebebis 
pativiscema uzrunvelyofs sicxadesa da stabilurobas, rac mniS-
vnelovania marTlmsajulebis jerovani ganxorcielebisaTvis; da 
[...] radgan mosamarTleebs, bunebrivia, ar surT, amisaTvis sakmarisi 
mizezebis gareSe aRiaron, rom warsulSi Secdnen.~60 

is garemoeba, rom adamianis uflebaTa evropuli sasamarTlo 
gadawyvetilebis miRebisas, rogorc wesi, iTvaliswinebs Tavis 
adrindel gadawyvetilebebs (precedentul samarTals), ar niSnavs, 
rom mas ar SeuZlia Secvalos Tavisi Sexeduleba da gansxvavebulad 
ganmartos konvenciis debulebebi. saqmeze _ kosi gaerTianebuli 
samefos winaaRmdeg (Cossey v. the United Kingdom) _ evropulma sasa-
marTlom aseve aRniSna, rom adre miRebul gadawyvetilebaTa mom-
devno saqmeebis ganxilvisas gamoyenebis praqtika `xels ar SeuSlis 
sasamarTlos, gadauxvios adre miRebul gadawyvetilebas, Tu igi 
darwmunda, rom arsebobs amisaTvis damajerebeli mizezebi. aseTi 
gadaxveva SeiZleba moxdes, raTa, magaliTad, uzrunvelyofil iqnes 
konvenciis iseTi ganmarteba, romelic asaxavs sazogadoebriv cv-
lilebebs da Seesatyviseba dRevandel pirobebs.~61

rogorc Tavad konvenciiT, ise sasamarTlo praqtikiT dadas-
turebulia evropuli sasamarTlos mier iseTi gadawyvetileb-
is miRebis SesaZlebloba, romelic ganasxvavebs mis dRevandel 
midgomas adamianis uflebaTaAdacvis ama Tu im sakiTxisadmi adrin-
deli midgomisagan.62 evropuli konvenciis 30-e muxli pirdapir 
iTvaliswinebs evropuli sasamarTlos mier iseTi gadawyvetileb-

60	 H. Lauterpacht, The Development of International Law by the International Court, 1958, 14. 
61	 1990 wlis 27 seqtemberi, Series A, no. 184, 35-e punqti.
62	 ix. saqmeebi: delkuri belgiis winaaRmdeg (Delcourt v. Belgium) (1970 weli) da borgersi bel-

giis winaaRmdeg (Borgers v. Belgium) (1990 weli); Siseri Sveicariis winaaRmdeg (Schiesser v. 
Switzerland) (1979 weli); aseve ix. L. Wildhaber, Precedent in the European Court of Human Rights, 
in: Protecting Human Rights: The European Perspective, Studies in Memory of R. Ryssdal, P. Ma-
honey, F. Matscher, H. Petzold & L. Wildhaber (Eds.), 2000, 1532-1533.
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is miRebis SesaZleblobas, romelic SeuTavsebelia sasamarTlos 
mier adre miRebul gadawyvetilebasTan.63 rac Seexeba evropuli 
sasamarTlos praqtikas evropuli konvenciis iseT ganmartebasTan 
dakavSirebiT, romelic gansxvavdeba adrindeli ganmartebisagan, 
sasamarTlo praqtikaSi mravlad iyo SemTxveva, rodesac evropuli 
sasamarTlos mier konvenciis debulebaTa ganmarteba gansxvavde-
boda adrindelisagan.64 

aseve unda aRiniSnos, rom erovnuli sasamarTloebis nawili 
davebis gadawyvetisas iyenebs ara mxolod adamianis uflebaTa ev-
ropuli sasamarTlos, aramed evropuli komisiis gadawyvetile-
bebs. rogorc cnobilia, evropulma komisiam Sewyvita arseboba 
mas Semdeg, rac ganxorcielda evropuli konvenciis sazedamxed-
velo sistemis reforma.65 marTalia, erovnuli sasamarTloebi dav-
ebis gadawyvetis dros, evropuli sasamarTlos gadawyvetilebebis 
garda, eyrdnoba komisiis gadawyvetilebebs konvenciis debuleba-
Ta ganmartebisaTvis, maT mxedvelobaSi unda miiRon is garemoeba, 
rom xSirad sasamarTlos Sexeduleba konvenciis debulebaTa gan-
martebis Sesaxeb gansxvavdeboda komisiis Sexedulebisagan. imis 
gaTvaliswinebiT, rom sabolood evropuli sasamarTlo adgenda, 
Tu rogor unda ganimartos evropuli konvenciis debulebebi, 
ueWvelia, evropuli sasamarTlos gadawyvetilebebi erovnuli 
sasamarTloebisaTvis konvenciis debulebaTa ganmartebis bevrad 
ufro avtoritetuli wyaroa, vidre evropuli komisiis gadawy-
vetilebebi.66 amas garda, gasaTvaliswinebelia, rom, ramdenadac 

63	 evropuli konvenciis 30-e muxlis Tanaxmad: `rodesac palatis ganxilvaSi arsebuli saqme 
mniSvnelovan sakiTxs wamoWris, romelic gavlenas axdens konvenciisa an misi oqmebis 
ganmartebaze, an palatis mier sakiTxis gadawyvetas SeiZleba mohyves sasamarTlos mier 
manamde miRebul gadawyvetilebasTan SeuTavsebeli Sedegi, palatas ufleba aqvs, gadawy-
vetilebis gamotanamde nebismier dros uari ganacxados iurisdiqciaze didi palatis sas-
argeblod, Tu saqmis romelime mxare ar aris winaaRmdegi.~ 

64	 J. Merrils, The Development of International Law by the European Court of Human Rights, 1993, 14. 
65	 konvenciis sazedamxedvelo sistemis reforma dasrulda 1998 wels konvenciis me-11 

damatebiTi oqmis ZalaSi SesvliT. marTalia, axalma evropulma sasamarTlom 1998 wlis 1 
noembridan daiwyo funqcionireba, magram evropulma komisiam kidev erTi wliT gaagrZe-
la saqmianoba ganuxilav saqmeebze muSaobis dasasruleblad. 

66	 K. Starmer, European Human Rights Law: The Human Rights Act 1998 and the European Convention on 
Human Rights, 1999, 19. rac Seexeba evropis sabWos ministrTa komitetis gadawyvetilebebs, 
romelnic konvenciis me-11 oqmis ZalaSi Sesvlamde (1998 w.) aseve arsebiTad wyvetdnen saqmee-
bs, maTi mniSvneloba erovnuli sasamarTloebisaTvis mcirea, radgan misi gadawyvetilebebi 
ar sabuTdeboda evropuli sasamarTlos gadawyvetilebaTa msgavsad. ix. P. Plowden & K. Ker-
rigan, Advocacy and Human Rights: Using the Convention in Court and Tribunals, 2002, 158. 
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evropulma komisiam Sewyvita arseboba, misi ganmartebebi SeiZleba 
aRar asaxavdes dRevandel mdgomareobas an imas, romelic SeiZleba 
Seiqmnas momavalSi. 

saqarTvelos sasamarTlo praqtikis analizma cxadyo, rom mosa-
marTleebis nawilma, samwuxarod, ar icis, Tu ra roli unda mieni-
Wos evropuli sasamarTlos precedentul samarTals sasamarTlo 
saqmeTa ganxilvisas, kerZod, rom evropuli konvenciis teqsti 
unda ganimartos evropuli sasamarTlos precedentuli samarTlis 
mixedviT. mosamarTleTa es nawili Tavs ikavebs adamianis ufleba-
Ta evropuli sasamarTlos precedentuli samarTlis gamoyenebi-
sagan da Tavis pozicias xsnis mcdari SexedulebiT, rom vinaidan 
saqarTvelo ar aris precedentuli samarTlis qveyana, evropuli 
sasamarTlos precedentuli samarTalic ar unda iqnes gamoyeneb-
uli saqarTveloSi. 

aucilebelia, rom saqarTvelos mosamarTleebi icnobdnen evro-
puli sasamarTlos precedentuli mniSvnelobis gadawyvetilebebs. 
amasTanave, evropuli sasamarTlos precedentuli samarTlis didi 
moculobis gamo mosamarTleobis kandidatebs gonivrul fargleb-
Si unda moeTxovoT misi codna. sakmarisia, rom mosamarTleobis 
kandidatebi icnobdnen evropuli sasamarTlos sakvanZo gadawy-
vetilebebs calkeul muxlebTan dakavSirebiT, romlebic ganmar-
taven konvenciiT gaTvaliswinebuli uflebebis Sinaarss. 

xsenebulidan gamomdinare, saswavlo da sagamocdo programaSi 
unda Sevides ara mxolod adamianis uflebaTa evropuli sasamarTlos 
ZiriTadi precedentebi, aramed aseve zogadi sakiTxi adamianis ufle-
baTa evropuli sasamarTlos gadawyvetilebaTa iuridiuli bunebisa 
da maTi rolis Sesaxeb marTlmsajulebis ganxorcielebaSi. aseTi 
praqtika damkvidrebulia evropis sabWos qveynebSi, sadac ara mx-
olod mosamarTleebis sakvalifikacio sagamocdo programebi iTval-
iswineben evropuli konvenciiTa da evropuli sasamarTlos preceden-
tuli samarTliT dadgenil adamianis uflebaTa standartebs, aramed 
prokurorebisa da advokatebis sagamocdo programebic.67

67	 ix. The European Convention on Human Rights in University Education and Professional Training, 
Commiittee of Experts for the Improvement of Procedures for the Protection of Human Rights, DH-
PR(2005)004, 21 April 2005, 16, 19. 
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 sagamocdo programaSi mizanSewonilia Setanil iqnes Semdegi 
sakiTxebi, romlebic, ra Tqma unda, amomwuravi ar aris:

1. saqarTvelos saerTaSoriso xelSekrulebis roli saqarTvelos 
kanonmdeblobaSi, misi ierarqiuli adgili da gamoyenebis winapirobe-
bi;

2. saqarTvelos saerTaSoriso xelSekrulebebiT adamianis Sem-
degi ZiriTadi uflebebis regulireba, maT Soris evropuli sasa-
marTlos ZiriTadi precedentebi am uflebebTan da Tavisufle-
bebTan dakavSirebiT:

-	 sicocxlis ufleba; 
-	 wamebis an arahumanuri, an damamcirebeli mopyrobis, an sasje-

lis akrZalva;
-	 monobis, iZulebiTi an savaldebulo Sromis akrZalva;
-	 Tavisuflebisa da piradi usafrTxoebis ufleba;
-	 saqmis samarTliani ganxilvis ufleba;
-	 sisxlis samarTlis kanonmdeblobis ukuqceviTi gamoyenebis 

akrZalva;
-	 piradi da ojaxuri cxovrebis pativiscemis ufleba;
-	 azris, sindisisa da religiis Tavisufleba;
-	 gamoxatvis Tavisufleba;
-	 Sekrebisa da gaerTianebis Tavisufleba;
-	 qorwinebisa da ojaxis Seqmnis ufleba;
-	 efeqtiani Sidasaxelmwifoebrivi dacvis xelmisawvdomobis 

ufleba;
-	 diskriminaciis akrZalva;
-	 sakuTrebis ufleba;
-	 ganaTlebis miRebis ufleba;
-	 Tavisufal arCevnebSi monawileobis ufleba;
-	 saxelSekrulebo valdebulebis Seusruleblobis gamo Tavis-

uflebis aRkveTis akrZalva;
-	 Tavisufali gadaadgilebis ufleba;
-	 sakuTari qveynidan moqalaqeTa gaZevebis akrZalva;
-	 ucxoelTa koleqtiuri gaZevebis akrZalva;
-	 saxelmwifos teritoriaze kanonierad myof ucxoelTa gaZeve-

bis akrZalva;
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-	 zemdgom sasamarTloSi ganaCenis gasaCivrebis ufleba;
-	 kompensaciis miRebis ufleba aramarTebuli msjavrdebisaTvis;
-	 erTi da imave danaSaulisaTvis piris xelmeored gasamarTleb-

isa an dasjis akrZalva; 
-	 meuRleTa Soris Tanasworobis ufleba.
3. adamianis uflebaTa SezRudvis pirobebi saqarTvelos saer-

TaSoriso xelSekrulebebiT, maT Soris adamianis uflebaTa evro-
puli konvenciiT;

4. adamianis uflebaTa dacvis sazedamxedvelo organoebisadmi 
individualuri ganacxadiT mimarTvis pirobebi;

5. adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
bebis iuridiuli buneba da maTi roli marTlmsajulebis ganxor-
cielebaSi.

aseve aRsaniSnavia, rom mosamarTleTa sakvalifikacio sagamocdo 
programas Tan unda daerTos im literaturis sia, romliTac SeuZli-
aT ixelmZRvanelon mosamarTleobis kandidatebma. marTalia, aseTi 
sia dRes moqmed sagamocdo programas erTvis, magram aucilebelia 
misi gadaxedva da im literaturiT ganaxleba, romelic ukanasknel pe-
riodSi gamoica. aseve mniSvnelovania, rom sagamocdo programas dae-
rTos adamianis uflebaTa evropuli sasamarTlos is ZiriTadi prec-
edentebi, romelTa codna aucilebelia mosamarTleobis kandidate-
bisaTvis TiToeul uflebasa da TavisuflebasTan dakavSirebiT. 

2.3. prokurorebi

marTlmsajulebis ganxorcielebisas adamianis uflebaTa saerTa-
Soriso xelSekrulebebis, maT Soris adamianis uflebaTa evropuli 
konvenciis, gamoyenebasTan dakavSirebiT aseve mniSvnelovania proku-
rorTa roli. prokurori kargad unda icnobdes adamianis uflebaTa 
saerTaSorisosamarTlebriv standartebs, gansakuTrebiT ki adami-
anis uflebaTa evropuli konvenciis moTxovnebs. amitom aucilebe-
lia prokurorTa korpusis efeqtiani swavlebis sistemis arseboba. 

miuxedavad imisa, rom adamianis uflebaTa saerTaSorisosamarT-
lebrivi standartebi mniSvnelovania prokurorTa saqmianobaSi, 
saqarTvelos organul kanonSi `prokuraturis Sesaxeb~ Setanili 
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cvlilebebi da damatebebi,68 romlebic exeba prokuraturis muSak-
Ta sakvalifikacio gamocdis Catarebas, ar iTvaliswinebs gamocdas 
adamianis uflebaTa saerTaSoriso standartebTan dakavSirebiT, 
rac kanonis mniSvnelovan xarvezad unda CaiTvalos.69 

amitom mniSvnelovania, rom prokuroris Tanamdebobis dakave-
bis erT-erT winapirobad ganisazRvros adamianis uflebaTa saer-
TaSoriso standartebis codna, rogorc es moxda mosamarTleebis, 
mosamarTleTa TanaSemweebisa da advokatebis SemTxvevaSi. aseTi 
praqtika damkvidrebulia evropis sabWos wevr saxelmwifoebSi.70 
prokurori unda icnobdes am standartebs, raTa Tavis praqtikaSi 
gamoiyenos sisxlis samarTlis procesualuri standartebi, rom-
lebic dadgenilia adamianis uflebaTa saerTaSoriso xelSekrule-
bebiT, maT Soris adamianis uflebaTa evropuli konvenciiTa da ev-
ropuli sasamarTlos precedentuli samarTliT. am TvalsazrisiT 
gansakuTrebiT mniSvnelovania adamianis uflebaTa evropuli kon-
vencia, romlis mravali muxli mWidrod aris dakavSirebuli proku-
rorTa yoveldRiur saqmianobasTan.

evropuli konvenciis standartebis gamoyenebas erovnul doneze 
xels Seuwyobs am dargis safuZvliani swavleba iusticiis umaRlesi 
skolis msmenelTaTvis. aseTi saswavleblis daarseba dResdReobiT 
dRis wesrigSia. iusticiis umaRles skolas, sadac mosamarTleebi, 
prokurorebi da gamomZieblebi SeiZenen profesiul unar-Cvevebs, 
SeuZlia didi wvlili Seitanos im samarTlebrivi xarvezis gamos-
worebaSi, romelic saqarTveloSi jer kidev arsebobs umaRlesi ga-
naTlebis sistemaSi am sagnis jerovan doneze swavlebasTan dakav-
SirebiT. iusticiis umaRlesi skolis msmenelTaTvis unda iqnes Se-
moRebuli specialuri saswavlo kursebi saerTaSoriso samarTalsa 
da adamianis uflebaTa saerTaSoriso samarTalSi.

68	 ix. saqarTvelos organuli kanoni `prokuraturis Sesaxeb~ saqarTvelos organul kanon-
Si cvlilebebisa da damatebebis Setanis Taobaze, 2002 wlis 21 ivnisi. 

69	 `prokuraturis Sesaxeb~ saqarTvelos organul kanonSi Setanili cvlilebebi da 
damatebebi iTvaliswinebs sakvalifikacio gamocdis Catarebas Semdeg disciplineb-
Si: sakonstitucio samarTali, sisxlis samarTali, sisxlis samarTlis procesi, sas-
jelaRsrulebiTi samarTali da operatiul-samZebro saqmianobis safuZvlebi. ix. kan-
onis 31-e muxlis `a~ punqti. 

70	 ix. The European Convention on Human Rights in University Education and Professional Training, 
Committee of Experts for the Improvement of Procedures for the Protection of Human Rights, DH-
PR(2005)004, 21 April 2005. 
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2.4. advokatebi

saqarTvelos kanoni `advokatTa Sesaxeb~ iTvaliswinebs, rom 
advokatad gaxdomisaTvis pirma unda gaiaros testireba iseT 
saganSi, rogoricaa `adamianis uflebaTa saerTaSoriso samar-
Tali~.71 kanonis Tanaxmad, testireba aris saerTo da special-
izaciis (samoqalaqo samarTali da sisxlis samarTali) mixed-
viT. miuxedavad specializaciisa, kandidatma testireba yvela 
SemTxvevaSi unda gaiaros adamianis uflebaTa saerTaSoriso 
samarTalSi. 

sayuradReboa, rom gansxvavebiT mosamarTleobis kandidate-
bisagan, romlebic gamocdas abareben iseT sakiTxze, rogoricaa 
`adamianis uflebaTa saerTaSoriso aqtebi da saqarTvelos saer-
TaSoriso xelSekrulebebi (SeTanxmebebi)~, kanonis Tanaxmad, ad-
vokatobis kandidatebs moeTxovebaT testirebis gavla adamianis 
uflebaTa saerTaSoriso samarTalSi. xsenebuli ori sagani ar 
aris identuri. 

rac Seexeba advokatobis kandidatTa testirebis programas, is 
miRebulia 2002 wlis 16 ianvars.72 miuxedavad imisa, rom, rogorc 
ukve aRiniSna, Sesabamisi kanonebiT dadgenili advokatobisa da 
mosamarTleobis kandidatTa sagamocdo (testirebis) programebi 
arsebiTad gansxvavdeba saTaurebiT erTmaneTisagan, advokatTa 
testirebis programa ZiriTadad imeorebs mosamarTleTa sakvali-
fikacio programas. ramdenime sakiTxi, romlebic gaTvaliswineb-
ulia advokatTa testirebis programiT, scildeba `adamianis 
uflebaTa saerTaSoriso samarTlis~ Temas. kerZod, `evropuli 
konvencia msjavrdebulTa gadacemis Sesaxeb~ saerTaSorisosa-
marTlebrivi urTierTdaxmarebis sakiTxs ganekuTvneba da mxolod 
arapirdapiri kavSiri aqvs `adamianis uflebaTa saerTaSoriso sa-
marTalTan~.

advokatobis kandidatTa testirebis programasTan dakav-

71	 ix. `advokatTa Sesaxeb~ saqarTvelos kanonis (2000 wlis 20 ivnisi) me-11 muxli. 
72	 saqarTvelos prezidentis brZanebuleba N16. 2002 wlidan testirebis programaSi Seta-

nilia ramdenime cvlileba, maT Soris adamianis uflebaTa saerTaSoriso samarTlis na-
wilSi.
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SirebiT SeiZleba gamoiTqvas sxva SeniSvnebic. testirebis pro-
gramis adamianis uflebaTa saerTaSoriso samarTlis nawilis 1-
li Tema moicavs iseT saerTaSoriso xelSekrulebebs, rogore-
bicaa: konvencia rasobrivi diskriminaciis yvela formis aR-
mofxvris Sesaxeb, misi fakultatiuri oqmi; konvencia wamebisa 
da sxva sastiki, araadamianuri an damamcirebeli mopyrobis an 
sasjelis winaaRmdeg; konvencia qalTa mimarT diskriminaciis 
yvela formis aRmofxvris Sesaxeb, misi fakultatiuri oqmi; 
bavSvis uflebaTa konvencia, misi fakultatiuri oqmi. miuxeda-
vad imisa, rom TavisTavad cudi ar aris am konvenciebisa da maTi 
oqmebis gaTvaliswineba sagamocdo programiT, gaurkveveli 
rCeba, ra kriteriumebiT SeirCa es konvenciebi, miT umetes, rom 
gaerosa da evropis sabWos farglebSi miRebulia sxva aranak-
lebad mniSvnelovani saerTaSoriso xelSekrulebebi adamianis 
uflebaTa sakiTxebze. 

2.5. mosamarTleTa TanaSemweebi 

sasamarTloebis mier saerTaSoriso xelSekrulebaTa, maT So-
ris adamianis uflebaTa evropuli konvenciis, gamoyenebaSi mniS-
vnelovani wvlilis Setana SeuZliaT mosamarTleTa TanaSemweebs. 
`saerTo sasamarTloebis Sesaxeb~ organuli kanonis 73-e muxlis 
Tanaxmad, ̀ mosamarTlis TanaSemwe [...] amzadebs saqmeebs sasamarTlo 
sxdomis gansaxilvelad, mosamarTlis davalebiT asrulebs saqmis 
ganxilvasTan dakavSirebul sxva movaleobebs.~73 

`saqarTvelos uzenaesi sasamarTlos Sesaxeb~ kanonis me-15 mux-
lis pirveli punqti ufro detalurad gansazRvravs uzenaesi sasa-
marTlos mosamarTlis TanaSemwis funqciebs. igi adgens, rom ̀ mosa-
marTlis TanaSemwe [...] amzadebs saqmeebs sasamarTlo sxdomebze 

73	 organuli kanonis 73-e muxlis me-2 punqtiT dadgenilia piris mosamarTlis Tanamdeboba-
ze daniSvnis sakmaod maRali moTxovnebi, kerZod, ̀ mosamarTlis TanaSemwed SeiZleba dai-
niSnos piri, romelsac aqvs umaRlesi iuridiuli ganaTleba da, rogorc wesi, gavlili 
aqvs samTviani saswavlo kursi samosamarTlo swavlebis centrSi, an aqvs mosamarTled, 
prokurorad, gamomZieblad, agreTve advokatad muSaobis erTi wlis gamocdileba, anda 
saqarTvelos uzenaesi sasamarTlos, afxazeTisa da aWaris avtonomiuri respublikebis 
uzenaesi (umaRlesi) sasamarTloebis, Tbilisis saqalaqo sasamarTlos konsultantad 
muSaobis aranakleb 1 wlis gamocdileba, agreTve piri, romelsac Cabarebuli aqvs mosa-
marTlis sakvalifikacio gamocda.~
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gansaxilvelad, moiZiebs saTanado samarTlebriv literaturas 
da sasamarTlo praqtikis masalebs, adgens saTanado dokumente-
bis proeqtebs, asrulebs mosamarTlis sxva samsaxurebriv davale-
bebs.~ 

SemuSavebulia sakvalifikacio programa mosamarTlis Tan-
aSemweobis pretendentebisaTvis.74 es programa, msgavsad mosa-
marTleobis sakvalifikacio sagamocdo programisa, Svidi naw-
ilisagan Sedgeba. programis meSvide nawili exeba adamianis 
uflebaTa saerTaSorisosamarTlebriv dacvas. programa Tan-
aSemweobis pretendentebisaTvis Sedgenilia mosamarTleobis 
sakvalifikacio sagamocdo programis mixedviT da praqtikulad 
imeorebs mas.75 

mosamarTlis TanaSemweobis pretendentebis programasa da mosa-
marTleobis sakvalifikacio sagamocdo programas Soris msgavse-
bis gaTvaliswinebiT, im SeniSvnaTa umravlesoba, romelnic gam-
oiTqva mosamarTleobis kandidatTa sagamocdo programis mimarT, 
Tanabrad vrceldeba mosamarTlis TanaSemweobis pretendentTa 
programazec. 

3. 	iuridiuli profesiebis moqmedi warmomadgenlebis 
kvalifikaciis amaRleba

sagamocdo (testirebis) programasTan erTad, romlis mizania 
Semowmdes, akmayofilebs Tu ara kandidatis kvalifikacia Sesa-
bamisi profesiuli TanamdebobisaTvis dadgenil moTxovnebs, say-
uradReboa sakiTxi, romelic exeba iuridiuli profesiebis moqmed 
warmomadgenelTa kvalifikaciis amaRlebas (gadamzadebas) adami-
anis uflebaTa saerTaSoriso (evropul) samarTalSi. am sakiTxze 
evropis sabWos ministrTa komitetma mouwoda evropis sabWos 

74	 saswavlo programa mosamarTlis TanaSemweobis pretendentTaTvis, Tbilisi, 2002 weli. 
75	 mxolod ori gansxvavebaa mosamarTlis TanaSemweobis pretendentebisaTvis saswavlo 

programasa da mosamarTleobis sakvalifikacio sagamocdo programas Soris. sagamo-
cdo programisagan gansxvavebiT, saswavlo programaSi ar moixsenieba `samoqalaqo da 
politikuri uflebebis Sesaxeb paqtis fakultatiuri oqmi~ (Tema I) da `gaeros adamianis 
uflebaTa komiteti~ (Tema II). 
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saxelmwifoebs, mosamarTleTa, prokurorTa da advokatTa gad-
amzadebis programaSi erT-erTi komponenti mieZRvnas swavlebas 
adamianis uflebaTa evropuli konvenciisa da evropuli sasamarT-
los precedentuli samarTlis sakiTxebSi.76 adamianis uflebaTa 
evropuli standartebi droTa ganmavlobaSi icvleba da viTadreba 
sazogadoebriv cnobierebaSi momxdar cvlilebebTan erTad. amitom 
iuridiuli profesiis warmomadgenlis mier Sesabamisi Tanamdebo-
bis dasakaveblad Cabarebuli gamocdebisaTvis wayenebuli moTx-
ovnebi SesaZloa, droTa ganmavlobaSi moZveldes da aRar asaxavdes 
Tanamedrove realobebs. 

cxadia, es ganapirobebs imas, rom mosamarTleebma, advokatebma, 
prokurorebma da mosamarTleTa TanaSemweebma periodulad ganaax-
lon is codna, romelic maT aqvT adamianis uflebaTa saerTaSori-
so samarTalSi, kerZod, gaecnon konvenciis ama TuUim debulebis ax-
lebur interpretaciasa da evropuli sasamarTlos precedentuli 
mniSvnelobis axal gadawyvetilebebs. 

es SeiZleba moxdes am profesiis warmomadgenlebisaTvis rogorc 
periodulad sakvalifikacio saswavlo kursebis organizebis, ise 
sainformacio masalebis gavrcelebis gziT. rac Seexeba periodul 
sakvalifikacio saswavlo kursebs, saerTaSoriso praqtikidan da 
TiToeuli iuridiuli profesiis Taviseburebidan gamomdinare, 
sasurvelia, 3-4 weliwadSi erTxel am profesiis warmomadgenlebma 
aimaRlon kvalifikacia adamianis uflebaTa saerTaSoriso (evro-
pul) samarTalSi. 

4. 	gamocdebis meTodologia 

sagamocdo (testirebis) programis safuZvelze SemuSavebulia 
konkretuli kiTxvebi programis TematikasTan dakavSirebiT. 
kiTxvebis umravlesoba atarebs testebis formas, kerZod, moce-
mulia kiTxva, romelsac axlavs oTxi savaraudo pasuxi. am oTxi pas-
uxidan mxolod erTi aris swori. 

marTalia, testis formiT gamocdam zogierT SemTxvevaSi Sei-

76	 ix. Rec(2004)4, 12 May 2004. 
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Zleba gaamarTlos, sakmarisi safuZvelia mtkicebisaTvis, rom up-
riani iqneboda gamocdis (testirebis) meTodologiis gadaxedva. 
sasurvelia, adamianis uflebaTa saerTaSoriso (evropul) samar-
TalSi gamocdaze meti yuradReba gamaxvildes ara testuri form-
iT Camoyalibebul kiTxvebze, aramed kazusze, romelSic aRwerili 
iqneba hipoTezuri garemoebebi, rac gamosacdelma unda Seafasos 
adamianis uflebaTa saerTaSoriso standartebis, maT Soris adami-
anis uflebaTa evropuli sasamarTlos precedentuli samarTliT 
dadgenili standartebidan gamomdinare. 

kazusis amoxsna miscems gamosacdels SesaZleblobas, gamoav-
linos Tavisi codna adamianis uflebaTa saerTaSoriso (evropul) 
standartebze ara mxolod konvenciis teqstTan mimarTebiT, ar-
amed da, rac mTavaria, evropuli sasamarTlos precedentul samar-
TalTan dakavSirebiT. 

aqve isic aRsaniSnavia, rom aqamde sagamocdo kiTxvebi mzad-
deboda ZiriTadad adamianis uflebaTa evropuli konvenciisa da 
misi damatebiTi oqmebis safuZvelze da, Sesabamisad, ar iTval-
iswinebda kiTxvebs, romlebic gamomdinareobs evropuli sasa-
marTlos precedentuli samarTlidan. mxolod konvenciisa da 
misi oqmebis safuZvelze kiTxvebis momzadeba, cxadia, Zalauneb-
urad zRudavs kiTxvebis avtorebs, raTa kiTxvebi SeimuSavon ara 
mxolod konvenciisa da misi damatebiTi oqmebis teqstidan, ar-
amed aseve evropuli sasamarTlos precedentuli samarTlidan 
gamomdinare. 

marTalia, iuridiuli profesiebis warmomadgenlebs unda 
hqondeT garkveuli codna adamianis uflebaTa saerTaSoriso 
(evropul) samonitoringo sistemaze, maT Soris adamianis ufle-
baTa evropuli sasamarTlos funqcionirebis wesebze, magram 
mosamarTleebisaTvis, advokatebis, prokurorebisa da mosa-
marTleTa TanaSemweebisaTvis ufro mniSvnelovania materialu-
ri uflebebi, anu adamianis uflebaTa is standartebi, romlebic 
Camoyalibda TiToeul uflebasa da TavisuflebasTan dakavSire-
biT.
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5. 	informaciis xelmisawvdomoba iuridiuli profesiebis 
warmomadgenelTaTvis evropuli konvenciisa da 
evropuli sasamarTlos precedentuli samarTlis 
Sesaxeb

saswavlo da sagamocdo (testirebis) programis efeqtianoba 
mWidrod dakavSirebulia adamianis uflebaTa evropuli konven-
ciisa da evropuli sasamarTlos precedentuli samarTlis xelmi-
sawvdomobasTan, radgan orive maTganis saboloo mizania, iurid-
iuli profesiebis warmomadgenlebma TavianT praqtikaSi gamoiy-
enon adamianis uflebaTa saerTaSoriso (evropuli) standarte-
bi da adamianis uflebaTa dacva uzrunvelyon am standartebis 
safuZvelze. 

adamianis uflebaTa evropuli konvenciisa da evropuli sasa-
marTlos precedentuli samarTlis xelmiuwvdomloba erovnul 
doneze, maT Soris erovnuli sasamarTloebisaTvis, mniSvnelovani 
xelisSemSleli faqtoria maTi gamoyenebisaTvis. evropuli konven-
ciisa da evropuli sasamarTlos precedentuli samarTlis xelmiu-
wvdomlobis pirobebSi SeuZlebelia, sasamarTloebs moeTxovoT 
maTi gamoyeneba. yvelaze srulyofili sakanonmdeblo debulebac 
ki, romelic saerTaSoriso xelSekrulebas qveynis kanonmdeblo-
bis nawilad acxadebs, ver uzrunvelyofs mis gamoyenebas erovnul 
doneze, Tu saerTaSoriso xelSekrulebis teqsti ar aris xelmi-
sawvdomi sasamarTlosaTvis.77 amdenad, marTlmsajulebis ganxor-
cielebisas evropuli konvenciis gamoyeneba arsebiTad aris damok-
idebuli evropuli konvenciisa da evropuli sasamarTlos prec-
edentuli samarTlis xelmisawvdomobaze. 

efeqtiani sainformacio politika evropuli konvenciisa da 
evropuli sasamarTlos precedentuli samarTlis gavrcele-
basTan dakavSirebiT mniSvnelovnad uwyobs xels erovnul doneze 
evropuli konvenciisa da evropuli sasamarTlos precedentu-

77	 Report by A.-W. Heringa, Existing Forms of Interaction: their Potential and their Limits, Seminar “Part-
ners for the Protection of Human Rights: Reinforcing Interaction Between the European Court of Hu-
man Rights and National Courts”, 9-10 September 2002, Strasbourg. 
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li samarTlis gamoyenebas.78 evropuli konvenciisa da evropuli 
sasamarTlos precedentuli samarTlis gavrcelebaze yuradReba 
gamaxvilda evropis sabWos wevri saxelmwifoebis ministrTa kon-
ferenciaze (2000 wlis 3-4 noemberi), romelic mieZRvna adamianis 
uflebaTa evropuli konvenciis miRebis 50-e wlisTavs. konferen-
ciaze miRebuli rezoluciiT evropis sabWos wevr saxelmwifoebs 
moewodaT, rom maT `uzrunvelyon konvenciis teqstis Targmna da 
farTod gavrceleba saxelmwifo organoebSi, gansakuTrebiT sasa-
marTloebSi da [adamianis uflebaTa evropuli] sasamarTlos prec-
edentuli samarTlis ganviTarebis xelmisawvdomoba saxelmwifo 
enaze (enebze).~79

konvenciis monawile saxelmwifoebSi adamianis uflebaTa evrop-
uli konvenciisa da evropuli sasamarTlos precedentuli samarT-
lis gavrcelebas mieZRvna evropis sabWos ministrTa komitetis 
2002 wlis rekomendacia.80 rekomendaciaSi yuradReba gamaxvilda 
imaze, rom ̀ saxelmwifoebma uzrunvelyon konvenciis teqstis gamo-
qveyneba da gavrceleba saxelmwifo enaze (enebze), raTa igi cnobili 
gaxdes saxelmwifo organoebisaTvis, gansakuTrebiT sasamarTloe-
bisaTvis da maT gamoiyenon konvencia.~81 rekomendaciaSi xazgas-
mulia saxelmwifo enaze (enebze) evropuli sasamarTlos preceden-
tuli mniSvnelobis gadawyvetilebaTa gavrcelebis saWiroeba. re-
komendaciis mixedviT, evropuli sasamarTlos gadawyvetilebebi 
SeiZleba gavrceldes maTi mTliani teqstis an reziumes saxiT ofi-
cialuri beWdviTi organos, kompetenturi saministros sainforma-
cio biuletenis, iuridiuli xasiaTis Jurnalebisa da informaciis 
sxva saSualebebis meSveobiT. rekomendaciaSi aseve aRniSnulia, rom 
evropuli sasamarTlos gadawyvetilebebi SeiZleba gavrceldes 
rogorc samTavrobo, ise arasamTavrobo organizaciebis mier.82

78	 Para. 14(iii), Resolution I, Institutional and Functional Arangements for the Protection of Human 
Rights at National and European Level, Ministerial Conference and Commemorative Ceremony of 
the 50th Anniversary of the Convention, H/Conf(2000)1, Rome, 3-4 November 2000, 2. 

79	 Resolution I, Institutional and Functional Arrangements for the Protection of Human Rights at National 
and European Level, Ministerial Conference and Commemorative Ceremony of the 50th Anniversary 
of the Convention, H/Conf(2001)1, Rome 3-4 November 2000, Para. 14(iii), 2. 

80	 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomendacia Rec(2002)13. 
rekomendaciis teqsti xelmisawvdomia evropis sabWos internet-gverdze: [www.coe.int].

81	 iqve, 1-li punqti.
82	 iqve, me-2 punqti.
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evropuli konvenciisa da evropuli sasamarTlos preceden-
tuli samarTlis Sesaxeb informaciis gavrcelebasTan dakavSire-
biT, rogorc wesi, ZiriTadi problemaa ara evropuli konvenciisa 
da misi oqmebis, aramed evropuli sasamarTlos precedentuli sa-
marTlis gavrceleba. 

saqarTveloSi evropuli konvenciisa da evropuli sasamarT-
los precedentuli samarTlis popularizaciisaTvis gatarebuli 
RonisZiebebi misasalmebelia, Tumca mdgomareoba jerjerobiT mainc 
aradamakmayofilebelia. evropuli konvencia da evropuli sasamarT-
los precedentuli samarTali xelmisawvdomi unda gaxdes yvelasa-
Tvis, visac Sexeba aqvs adamianis uflebaTa dacvasTan, gansakuTrebiT 
mosamarTleebisa da advokatebisaTvis. evropuli sasamarTlos prec-
edentuli samarTlis gavrceleba qarTul enaze udavod unda ga-
grZeldes. evropuli sasamarTlos gadawyvetilebebi regularulad 
unda gamoqveyndes, rac mosamarTleebs, advokatebsa da sxva dainter-
esebul pirebs miscems SesaZleblobas, Tval-yuri adevnon evropuli 
sasamarTlos precedentuli samarTlis ganviTarebas, maT Soris ev-
ropuli konvenciisa da misi oqmebis debulebebis axlebur ganmarte-
bas.83 vinaidan evropuli konvencia miCneulia `cocxal dokumentad~, 
aucilebelia, dainteresebul pirebs, maT Soris mosamarTleebsa da 
advokatebs, hqondeT informacia evropuli sasamarTlos mier kon-
venciis ama Tu im debulebis amJamindeli ganmartebis Sesaxeb. 

sayuradReboa, rom ar aris aucilebeli evropuli sasamarTlos 
mier miRebuli yvela gadawyvetilebis gamoqveyneba saxelmwifo 
enaze. saWiroa gamoqveyndes evropuli sasamarTlos mxolod is 
gadawyvetilebebi, romlebsac precedentuli mniSvneloba aqvT, 
anu gadawyvetilebebi, romlebic ganmartaven konvenciisa da misi 
oqmebis debulebebs. miuxedavad imisa, rom saxelmwifoebi Tavisu-
falni arian gansazRvron, Tu romeli gadawyvetileba gamoqvey-
ndes saxelmwifo enaze, evropul sasamarTloSi amJamad mimdinar-
eobs muSaoba imisaTvis, raTa sasamarTlom aRmouCinos daxmareba 
saxelmwifoebs precedentuli mniSvnelobis gadawyvetilebaTa 
gansazRvraSi. 

83	 A. Drzemczewski & M. Nowicki, Poland, in: Fundamental Rights in Europe: The European Convention on 
Human Rights and its Member States (1950-2000), R. Blackburn & J. Polakiewicz (Eds.), 2001, 676. 
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evropuli sasamarTlos gadawyvetilebaTa gamoqveynebis for-
masTan dakavSirebiT, aRsaniSnavia, rom gadawyvetilebebi SeiZleba 
gamoqveyndes rogorc srulad, ise reziumes saxiT. mTavaria, Se-
sabamisi pirebisaTvis, romlebmac unda gamoiyenon isini, naTeli 
iyos, Tu rogor ganmarta evropulma sasamarTlom sadavo muxlis 
Sinaarsi.

evropuli sasamarTlos gadawyvetilebebi aseve SeiZleba ga-
vrceldes sasamarTloebisaTvis specialurad Seqmnili kom-
piuteruli qselis meSveobiT.84 miT umetes, rom muSaoba kom-
piuteruli qselis Seqmnaze, romelic moemsaxureba saqarTvelos 
sasamarTloebs, ukve mimdinareobs.85 am qselSi, romelic SesaZle-
blobas miscems sasamarTloebs, moiZion saqarTvelos sasamarT-
loebis mier miRebuli gadawyvetilebebi, aseve SeiZleba maTTvis 
xelmisawvdomi gaxdes evropuli sasamarTlos gadawyvetile-
bebi. aseTi kompiuteruli qselis arsebobis uaryofiTi mxare is 
iqneba, rom misi gamoyenebis saSualeba, albaT, eqnebaT mxolod 
sasamarTloebs da ara sxva dainteresebul mxareebs, maT Soris 
advokatebs.

6. 	tipuri saswavlo programa da sagamocdo standartebi

yovelive zemoaRniSnulidan gamomdinare, daskvnis saxiT Sei-
Zleba Camoyalibdes tipuri saswavlo programa da sagamocdo 
standartebi adamianis uflebaTa saerTaSoriso (evropul) sa-
marTalSi mosamarTleebisaTvis, prokurorebis, advokatebisa da 
mosamarTleTa TanaSemweebisaTvis. vinaidan TiToeuli iuridiuli 
profesia TaviseburebiT xasiaTdeba, cxadia, SeiZleba TiToeuli 
maTganis programa dazustdes. 

84	 evropis sabWos ministrTa komitetis 2002 wlis 18 dekembris rekomendacia Rec(2002)13, 
me-4 punqti. 

85	 ix. saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. Wanturias interviu, `sasamar-
Tlo arqivSi 1937 wlis saqmis naxvac SeiZleba~, gaz. `axali Taoba~ (internet-versia), 
N169, 2001 wlis 22 ivnisi; aseve ix. saqarTvelos uzenaesi sasamarTlos Tavmjdomaris l. 
Wanturias moxseneba uzenaesi sasamarTlos plenumze (2001 wlis 31 dekemberi), gaz. `sa-
qarTvelos respublika~ (internet-versia), N8(4067), 2002 wlis 10 ianvari. 
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Tema I. adamianis uflebaTa saerTaSoriso 
samarTali

saqarTvelos saerTaSoriso xelSekrulebebis, maT Soris adami-
anis uflebaTa xelSekrulebebis, roli saqarTvelos kanonmdeblo-
baSi. adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa iuridiuli buneba da maTi roli marTlmsajulebis ganxor-
cielebisas.

adamianis uflebaTa sayovelTao deklaracia. samoqalaqo da 
politikur uflebaTa saerTaSoriso paqti. adamianis uflebaTa ev-
ropuli konvencia. 

adamianis uflebaTa SezRudvis pirobebi saqarTvelos saerTa-
Soriso xelSekrulebebiT, maT Soris adamianis uflebaTa evropu-
li konvenciiT.

Tema II. adamianis uflebaTa saerTaSoriso 
standartebi

saqarTvelos saerTaSoriso xelSekrulebebiT adamianis Semdegi 
ZiriTadi uflebebis regulireba, maT Soris evropuli sasamarT-
los ZiriTadi precedentebi am uflebebTan da TavisuflebebTan 
dakavSirebiT:
-	 sicocxlis ufleba; 
-	 wamebis an arahumanuri, an damamcirebeli mopyrobis, an sasjelis 

akrZalva;
-	 monobis, iZulebiTi an savaldebulo Sromis akrZalva;
-	 Tavisuflebisa da piradi usafrTxoebis ufleba;
-	 saqmis samarTliani ganxilvis ufleba;
-	 sisxlis samarTlis kanonmdeblobis ukuqceviTi gamoyenebis akr-

Zalva;
-	 piradi da ojaxuri cxovrebis pativiscemis ufleba;
-	 azris, sindisisa da religiis Tavisufleba;
-	 gamoxatvis Tavisufleba;
-	 Sekrebisa da gaerTianebis Tavisufleba;
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-	 efeqtiani Sidasaxelmwifoebrivi dacvis xelmisawvdomobis 
ufleba;

-	 diskriminaciis akrZalva;
-	 sakuTrebis ufleba;
-	 saxelSekrulebo valdebulebis Seusruleblobis gamo Tavisuf-

lebis aRkveTis akrZalva;
-	 Tavisufali gadaadgilebis ufleba;
-	 sakuTari qveynidan moqalaqeTa gaZevebis akrZalva;
-	 ucxoelTa koleqtiuri gaZevebis akrZalva;
-	 saxelmwifos teritoriaze kanonierad myof ucxoelTa gaZevebis 

akrZalva;
-	 zemdgom sasamarTloSi ganaCenis gasaCivrebis ufleba;
-	 kompensaciis miRebis ufleba aramarTebuli msjavrdebisaTvis;
-	 erTi da imave danaSaulisaTvis piris xelmeored gasamarTlebisa 

an dasjis akrZalva; 

Tema III. adamianis uflebaTa dacvis saerTaSoriso 
organoebi

adamianis uflebaTa dacvis sazedamxedvelo organoebisadmi 
individualuri ganacxadiT mimarTvis pirobebi (gaeros adamianis 
uflebaTa komiteti da adamianis uflebaTa evropuli sasamarT-
lo). 
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sicocxlis ufleba saqarTvelos  
konstituciis mixedviT

	 I. Sesavali

sicocxlis ZiriTadi ufleba, iseve rogorc fizikuri xelSeux-
eblobisa (me-17 muxlis me-2 punqti) da adamianis Tavisuflebis (me-
18 muxli) uflebebi, icavs adamianis arsebobis im biologiur da 
bunebriv safuZvels, romelic aucilebelia ZiriTadi uflebebis 
katalogSi CamoTvlili adamianis sulieri, ideuri, kulturuli da 
ekonomikuri ganviTarebis SesaZleblobaTa realizaciisaTvis.

sicocxlis ufleba miekuTvneba uzenaes samarTlebriv Rire-
bulebebs. miuxedavad imisa, rom, sakonstitucio samarTlis Teor-
etikosTa da mecnierTa garkveuli nawilis azriT, umniSvnelovane-
si ZiriTadi ufleba adamianis Rirsebaa, igi warmoudgenelia sic-
ocxlis uflebis gareSe, romelic adamianis Rirsebis arsebiTi el-
ementi da yvela danarCeni ZiriTadi uflebis `sasicocxlo~ wina-
pirobaa. amitom saxelmwifos valdebuleba _ daicvas adamianis 
sicocxle, gamomdinareobs saqarTvelos konstituciis ara marto 
me-15, aramed me-17 muxlis debulebidanac. 

konstitucia me-15 muxlis pirveli punqtiT aRiarebs sicocx-
lis ZiriTad uflebas: `sicocxle adamianis xelSeuvali uflebaa da 
mas icavs kanoni~. imave muxlis me-2 punqtis mixedviT ki: `sasjelis 
gansakuTrebuli RonisZieba _ sikvdiliT dasja, mis srul gauqme-
bamde, SeiZleba gaTvaliswinebul iqnes organuli kanoniT sicocxlis 
winaaRmdeg mimarTuli gansakuTrebiT mZime danaSaulisaTvis. am sas-
jelis Sefardebis ufleba aqvs mxolod saqarTvelos uzenaes sasa-
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marTlos.~ es debuleba konstituciis miRebis dros qveyanaSi arse-
buli viTarebis gamoZaxilia: 1995 wels saqarTvelos sisxlis samarT-
lis kodeqsis ramdenime muxli jer kidev iTvaliswinebda sikvdiliT 
dasjas gansakuTrebiT mZime danaSaulisaTvis. konstituciis aR-
niSnuli norma (me-15 muxlis me-2 punqti) dRes ukve aRar moqmedebs, 
radgan ganxorcielda masSi miTiTebuli moqmedeba _ `sasjelis gan-
sakuTrebuli RonisZiebis _ sikvdiliT dasjis sruli gauqmebis Ses-
axeb~. saqarTvelos kanoniT� sikvdiliT dasja gauqmebulad gamocx-
adda da moqmed sakanonmdeblo aqtebSi Sevida Sesabamisi cvlilebebi. 
sayuradReboa, rom me-15 muxlis me-2 punqtis formulireba ukve aRar 
iZleva sikvdiliT dasjis kvlav SemoRebis konstituciur SesaZle-
blobas, radgan, am punqtis mixedviT, sikvdiliT dasjas SeiZleboda 
emoqmeda konstituciiT gansazRvruli wesiT mxolod `mis srul 
gauqmebamde~. am formulirebis mixedviT, sikvdiliT dasjis SemoRe-
ba dRes ukve konstituciur-samarTlebrivad SeuZlebelia, radgan 
igi `srulad gauqmda~ 1997 wels miRebuli Sesabamisi sakanonmdeblo 
aqtiT. nebismieri aqti, romelic gaiTvaliswinebs sikvdiliT dasjas 
konkretuli danaSaulisaTvis, konstituciis sawinaaRmdego da sic-
ocxlis ZiriTadi uflebis xelSeuvalobis Seusabamo aqti iqneba.

	 II.  daculi sfero

sicocxlis ufleba aris damcavi ufleba. igi icavs adamianis si-
cocxles da ukrZalavs saxelmwifos adamianis mokvlas, agreTve 
iseTi moqmedebebis ganxorcielebas, romlebsac aSkarad adamianis 
sikvdili mohyveba. 

sicocxlis uflebis subieqtia yoveli adamiani. amasTan, qalis 
organizmSi spermatozoidiT kvercxujredis ganayofierebis Sede-
gad warmoSobil nayofs (embrions) aqvs ara mxolod Rirseba, aramed, 
imavdroulad, aseve aqvs sicocxlis ufleba, radgan swored am mo-
mentidan iwyeba Tanamimdevruli biologiuri ganviTarebis procesi, 
romlis ganmavlobaSic ukve sakuTari, konkretuli individualobis 
mqone sicocxle TandaTanobiT adamianis saxes iZens. swored ganay-

�	 1997 wlis 11 noemberi.
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ofierebis Sedegad warmoSobili embrionis mimarT iwyeba saxelmwi-
fos valdebuleba _ daicvas adamianis sicocxle. sayuradReboa, 
rom didi xnis ganmavlobaSi sakamaTo iyo, konkretulad rodis war-
moiSoboda saxelmwifos valdebuleba _ daecva adamianis sicocx-
le: kvercxujredis ganayofierebis momentidan (miuxedavad imisa, 
ganayofiereba moxda qalis organizmSi Tu mis gareT (e.w. in vitro ga-
nayofiereba) an nayofis ganviTareba gagrZelda saSvilosnos gareT 
(eqtopiuri ganayofireba)) Tu ganayofierebuli kvercxujredis 
saSvilosnoSi gadasvlis momentidan (nidacia, Nidation). dReisaTvis 
gabatonebuli samarTlebrivi SexedulebiT, gadamwyvetia embrionis, 
axali sicocxlis warmoSobis momenti da ara nidacia. amis safuZve-
lia Tundac is, rom warmoSobil nayofs aqvs ara marto sicocxlis 
ufleba, aramed igi flobs adamianis Rirsebasac. axalwarmoSobili 
embrioni ukve yvelasagan gansxvavebuli, Taviseburi da Semdeg da-
badebuli adamianis identuri individia, rac kidev erTi safuZvelia 
imisaTvis, rom vaRiaroT: igi sicocxlis uflebis subieqtia. 

sayuradReboa, rom saqarTvelos samoqalaqo kodeqsis� mixed-
viT, adamianis uflebaunarianoba warmoiSoba ara CasaxvisTanave, 
aramed dabadebis momentidan (me-11 muxli, 1-li nawili), xolo Tan-
amedrove medicinis mixedviT, dabadebis momentad iTvleba nayofis 
gamoyofa dedis saSvilosnodan. samoqalaqo kodeqsis me-11 muxlis 
me-2 nawilis Tanaxmad ki, aseve CasaxvisTanave warmoiSoba memkvid-
red yofnis ufleba, Tumca `am uflebis ganxorcieleba damokide-
bulia dabadebaze~. sicocxlis ufleba wydeba adamianis gardacva-
lebiT. adamianis gardacvalebis momentad ki iTvleba Tavis tvinis 
funqcionirebis Sewyveta (me-11 muxli, me-3 nawili).

sicocxlis ufleba saxelmwifos ara marto ukrZalavs adamianis 
mokvlas, aramed, imavdroulad, avaldebulebs mas, aqtiurad daic-
vas adamianis sicocxle. saxelmwifom unda uzrunvelyos sicocx-
lis efeqtiani dacva. es gansakuTrebiT exeba sicocxlisaTvis saSiS 
teroristul aqtebs _ adamianis gatacebas da mZevlad ayvanas. aseT 
SemTxvevebSi saxelmwifos (policias da uSiSroebis samsaxurebs) au-
cileblad unda hqondes ufleba, gamoiyenos iseTive Zalismieri saS-
ualebebi (cecxlsasroli iaraRi), rogorsac iyenebs damnaSave. amave 

�	 1997 wlis 26 ivnisi; amoqmedda 1997 wlis 25 noembridan. 



191

adamianis uflebaTa evropuli standartebi

dros, saxelmwifom es saSualebebi unda gamoiyenos Tanazomierebis 
(proporciulobis) principis Sesabamisad, anu mxolod im SemTxvevebSi, 
roca mxolod ase da ara sxvagvarad (ufro naklebad radikaluri saS-
ualebebiT) aris SesaZlebeli adamianis sicocxlis gadarCena. swored 
am valdebulebidan gamomdinareobs saqarTvelos sisxlis samarTlis 
kodeqsis� 114-e muxli, romlis mixedviTac: `mkvleloba damnaSavis 
SepyrobisaTvis aucilebeli zomis gadacilebiT, _ isjeba gamaswore-
beli samuSaoTi vadiT or wlamde an Tavisuflebis SezRudviT vadiT 
sam wlamde, anda Tavisuflebis aRkveTiT vadiT xuT wlamde.~

unda aRiniSnos, rom faqtobrivad SeuZlebelia, sakanonmdeblo 
aqtebiT zogadad ganisazRvros, rogor unda moiqces saxelmwifo 
zemoxsenebuli SemTxvevebis dros. gansazRvruli SeiZleba iyos mx-
olod is, rom saxelmwifo uflebamosilia da valdebulia gamoiy-
enos Tavis xelT arsebuli yvela saSualeba imisaTvis, raTa daicvas 
adamianis sicocxle. adamianis uflebaTa evropulma sasamarTlom 
daadastura es midgoma saqmeze _ `makkani da sxvebi gaerTianebu-
li samefos winaaRmdeg~.� am saqmeSi davis sagani iyo qalaq gibral-
tarSi didi britaneTis uSiSroebis organoebis mier irlandiis 
respublikuri armiis (IRA) sami aqtivistis mkvleloba. sasamarT-
lom daadgina, rom adamianis uflebaTa da ZiriTad Tavisufleba-
Ta dacvis evropuli konvenciis me-2 muxlis me-2 punqti, romelic 
miuTiTebda, Tu ra SemTxvevaSi CaiTvleboda sicocxlis mospoba 
marTlzomier aqtad, gansazRvravda ara adamianisaTvis sicocxlis 
mospobis SemTxvevebs, aramed aRwerda viTarebas, rodesac dasaS-
vebi iqneboda `Zalis gamoyeneba~, romelsac SeiZleboda mohyolo-
da saxelmwifos mier sicocxlis ganzrax mospoba.� sasamarTlom 
aseve aRniSna, rom me-2 muxlis me-2 punqtis Tanaxmad, saxelmwifos 
mier `Zalis gamoyeneba~ unda yofiliyo `ukiduresad aucilebeli~ 
imave punqtSi miTiTebuli erT-erTi legitimuri sajaro miznis 

�	 1999 wlis 22 ivlisi.
�	 makkani da sxvebi gaerTianebuli samefos winaaRmdeg (McCann and Others v. the United King-

dom), 1995 wlis 27 seqtemberi.
�	 konvenciis me-2 muxlis me-2 punqti: ̀ sicocxlis mospoba ar CaiTvleba am muxlis darRvevad 

im SemTxvevaSi, roca igi warmoadgens Zalis gamoyenebis Sedegs, romelic absoluturad 
aucilebelia: a) nebismieri piris ukanono Zaladobisagan dasacavad; b) kanonieri dapatim-
rebis gansaxorcieleblad an kanonierad dakavebuli piris gaqcevis Tavidan asacileblad; 
g) amboxebis an ajanyebis CasaxSobad kanonierad ganxorcielebuli moqmedebebisas.~
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misaRwevad. sasamarTlos ganmartebiT, swored saxelmwifos ekis-
reboda imis mtkicebis tvirTi, rom konkretul SemTxvevaSi Zalis 
gamoyeneba saxelmwifos mxridan iyo `ukiduresad aucilebeli~ 
da, Sesabamisad, marTlzomieri aqti. sasamarTlos azriT, moce-
mul SemTxvevaSi cecxlsasroli iaraRis gamoyenebisas gamoCenili 
sifrTxilis xarisxi ar Seesabameboda imas, rasac demokratiul 
sazogadoebaSi adamianebi elian samarTaldacvis organoebis Tan-
amSromelTa mxridan da rac savaldebuloa cecxlsasroli iaraRis 
gamoyenebis instruqciebiT. Tumca jariskacebi operaciis ganxor-
cielebisas darwmunebuli iyvnen, rom IRA-s wevrebis likvidacia 
aucilebeli iyo sxvaTa sicocxlis dacvisaTvis, operaciis organ-
izeba, misi ganxorcielebis kontroli da, gansakuTrebiT, xelisu-
flebis mier jariskacTaTvis miwodebuli informacia araadekva-
turi iyo da, Sesabamisad, saxelmwifos aseTi moqmedeba arRvevda 
konvenciis me-2 muxls. am saqmeze gamotanili gadawyvetilebiT ada-
mianis uflebaTa evropulma sasamarTlom xazi gausva saxelmwifos 
gansakuTrebul pasuxismgeblobas sicocxlis ZiriTadi uflebis 
mimarT da aRniSna, rom saxelmwifo pasuxismgebelia ara marto 
Tavisi mxridan Zalis gamoyenebis SedegebisaTvis, aramed Tavad Za-
lis gamoyenebis marTlzomierebisaTvis, anu Tanazomierebis (pro-
porciulobis) principTan SesabamisobisaTvis. 

garda zemoaRniSnulisa, konstituciis me-15 muxlis pirveli pun-
qti, romelic acxadebs, rom adamianis xelSeuval uflebas _ sic-
ocxles _ `icavs kanoni~, saxelmwifos aseve avaldebulebs, Seqmnas 
iseTi kanonmdebloba, romelic danaSaulis kvalifikacias miscems 
saxelmwifosa Tu kerZo pirebis mier Cadenil mkvlelobebs. amave 
dros, saxelmwifom aseve unda uzrunvelyos am kanonmdeblobis re-
aluri ganxorcieleba. saqarTvelos sisxlis samarTlis kodeqsiT 
gaTvaliswinebulia mkacri sasjeli adamianis sicocxlis xelyofisa-
Tvis.� swored es debulebebi, sicocxlis ZiriTadi uflebidan gamom-

�	 sisxlis samarTlis kodeqsis (ssk) 108-e muxli – ganzrax mkvleloba, 109-e muxli – ganz-
rax mkvleloba damamZimebel garemoebebSi, 110-e muxli – mkvleloba msxverplis TxovniT, 
111-e muxli – ganzrax mkvleloba uecari, Zlieri sulieri aRelvebis mdgomareobaSi, 112-
e muxli – dedis mier axalSobilis ganzrax mkvleloba, 113-e muxli – mkvleloba aucile-
beli mogeriebis farglebis gadacilebiT, 114-e muxli – mkvleloba damnaSavis Sepyrobi-
saTvis aucilebeli zomis gadacilebiT, 115-e muxli _ TviTmkvlelobamde miyvana, 116-e 
muxli _ sicocxlis mospoba aucileblobiT. 
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dinare, avaldebulebs saxelmwifos, Seqmnas Sesabamisi kanonmdebloba 
da ara marto aqtiurad da qmediTad daicvas adamianis sicocxle, ar-
amed miiRos prevenciuli zomebi adamianis sicocxlis dacvis uzrun-
velsayofad. ufro metic, sicocxlis ZiriTadi uflebidan gamom-
dinare, adamians ara aqvs sakuTari sicocxlis gankargvis ufleba da 
saxelmwifos SeuZlia, Sesabamisad asaxos ZiriTadi uflebis es moTx-
ovna kanonmdeblobaSi. saqarTvelos kanonmdeblobiT, TviTmkvlel-
obis mcdeloba dasjadi ar aris, aseve ar aris dasjadi Tavad TviT-
mkvleloba (rac sruliad bunebrivi da logikuria), magram sisxlis 
samarTlis kodeqsiT dasjadia mkvleloba msxverplis TxovniT (110-e 
muxli�) da TviTmkvlelobamde miyvana (115-e muxli�). garda amisa, aseve 
ar aris daSvebuli pacientis survilis safuZvelze eqimis an sxva piris 
mier pacientis sikvdilis daCqareba (evTanazia). ZiriTadi uflebis es 
moTxovna ganmtkicebulia `janmrTelobis dacvis Sesaxeb~ saqarTve-
los kanoniT,� romlis 151-e muxlis mixedviT, `samedicino personals, 
agreTve nebismier sxva pirs, ekrZaleba evTanaziis ganxorcieleba an 
am ukanasknelSi monawileobis miReba.~

aqve unda aRiniSnos, rom evTanaziasTan dakavSirebiT arse-
bobs gansxvavebuli mosazrebebi msoflios sxvadasxva qveyanaSi da 
cnobil mecnier-konstitucionalistTa Soris. zogierTi qveynis 
(magaliTad,Hholandiis) kanonmdebloba, garkveuli SezRudvebiTa 
da pirobebiT, dasaSvebad miiCnevs adamianis TxovniT misi sikvdilis 
daCqarebas. argumentebi efuZneba adamianis mier nebis damoukide-
blad gamovlenis mniSvnelobas da mis uflebas Rirseul sikvdilze. 
es e.w. ̀ sikvdilis Tavisufleba~ efuZneba mosazrebas, rom sikvdili 
aris adamianis bunebrivi arsebobis Semadgeneli nawili. miuxedavad 
amisa, sayuradReboa, rom demokratiul saxelmwifoTa did umrav-
lesobaSi aRiarebulia sicocxlis uflebis uzenaesi Rirebuleba, 
misi gansakuTrebuli mniSvneloba da Sesabamisi kanonmdeblobiT 
evTanazia akrZalulia. adamianis uflebaTa da ZiriTad Tavisufle-

�	 `mkvleloba msxverplis daJinebuli TxovniT da misi namdvili nebis Sesabamisad, Cadeni-
li momakvdavis Zlieri fizikuri tkivilisagan gaTavisuflebis mizniT, _ isjeba Tavisu-
flebis aRkveTiT vadiT xuT wlamde.~ 

�	 `TviTmkvlelobamde an TviTmkvlelobis mcdelobamde miyvana msxverplisadmi muqariT an 
sastiki mopyrobiT anda misi pativis an Rirsebis sistematuri damcirebiT, _ isjeba Ta-
visuflebis SezRudviT vadiT sam wlamde an Tavisuflebis aRkveTiT vadiT xuT wlamde.~

�	 1997 wlis 10 dekemberi.
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baTa dacvis evropuli konvencia da evropuli sasamarTlos praq-
tikac aRiareben adamianis sicocxlis xelSeuvalobas. saqarTve-
los konstituciis Sesabamisi debulebebis Sinaarsi swored am gaba-
tonebul samarTlebriv Sexedulebas warmoadgens da praqtikulad 
SeuZlebelia maTi sxvagvarad ganmarteba. 

adamianis sicocxlis dacvis valdebuleba saxelmwifom unda Seas-
rulos yoveli konkretuli SemTxvevis konkretuli garemoebebis Sesa-
bamisad. Tu gatacebuli pirebisa da mZevlebis sicocxlis gadasarCe-
nad saxelmwifo iZulebulia gaaTavisuflos mZime danaSaulis Camdeni 
teroristebi, man unda gaiTvaliswinos ganTavisuflebuli teroris-
tebis momavali potenciuri msxverpli, garda amisa, yvelaferi unda 
iRonos am pirTa xelmeored dasakaveblad. aRniSnulis TvalsaCino 
dadasturebaa 1977 wels germaniaSi momxdari SemTxveva, roca teror-
istebma gaitaces germaniis damsaqmebelTa gaerTianebebis federalu-
ri asociaciisa da samrewvelo sawarmoTa federaluri gaerTianebis 
prezidenti doqtori Sleieri. teroristebi misi mokvliT imuqre-
bodnen (mogvianebiT maT marTlac mokles mZevali) da saxelmwifosa-
gan moiTxovdnen TerTmeti dakavebuli teroristis ganTavisuflebas. 
federaluri mTavroba ar akmayofilebda maT moTxovnas da cdilobda 
gamtaceblebTan molaparakebiT drois gawelvas, imavdroulad ki maTi 
adgilsamyoflis dadgenas. xangrZlivi lodinis Semdeg gatacebulis 
vaJma sakonstitucio sasamarTloSi waradgina sarCeli, romelSic 
moiTxovda sakonstitucio sasamarTlos specialuri gadawyvetilebiT 
saxelmwifo organoebis davaldebulebas, rom maT gaeTavisuflebinaT 
dapatimrebuli teroristebi, raTa amiT gadaerCinaT Sleieris sicocx-
le. sakonstitucio sasamarTlom uaryo Sleier-umcrosis sarCeli. ra 
Tqma unda, arsebobda saxelmwifos movaleoba _ daecva moqalaqis sic-
ocxle, magram es movaleoba saxelmwifos hqonda ara marto Sleieris, 
aramed agreTve yvela sxva moqalaqis mimarT, romelTa sicocxlesac 
safrTxe Seeqmneboda teroristebis ganTavisuflebis SemTxvevaSi. Tu 
rogor unda moqceuliyvnen saxelmwifo organoebi msgavsi konfliqtis 
SemTxvevaSi, ar iyo gansazRvruli konstituciisa da Sesabamisi kanon-
mdeblobis romelime muxliT.10

10	 ix. germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, t. 46, gv. 160 
da momdevno.
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	 III. dacul sferoSi Careva da Carevis konstituciur-
samarTlebrivi safuZveli

saqarTvelos konstituciis me-15 muxlis mixedviT, sicocxlis 
ufleba, faqtobrivad, absoluturad uzrunvelyofili ZiriTadi 
uflebaa. me-15 muxli `xelSeuvalad~ acxadebs am uflebas da ar 
miuTiTebs misi SezRudvis SemTxvevebs. me-15 muxlis me-2 punqti 
garkveuli periodis ganmavlobaSi (`srul gauqmebamde~) mxolod 
sikvdiliT dasjis arsebobis SesaZleblobas exeba, es sasjeli 
ki, rogorc ukve aRiniSna, 1997 wlis 11 noembris kanoniT gauqme-
bulad gamocxadda. aqedan gamomdinare, 1997 wlis 11 noembri-
dan saqarTveloSi dauSvebelia sicocxlis uflebis raime saxiT 
SezRudva. 

miuxedavad zemoTqmulisa, aris SemTxvevebi, roca saxelmwifo 
valdebulia da unda gamoiyenos Tavis xelT arsebuli yvela saSu-
aleba adamianis sicocxlis gadasarCenad, amisaTvis ki SeiZleba au-
cilebeli iyos sxva adamianis sicocxlis mospoba. upirveles yovli-
sa, aq unda gamoviyenoT adamianis uflebaTa da ZiriTad Tavisufle-
baTa dacvis konvencia, romelic adgens zemoxsenebul konkretul 
SemTxvevebs da gansazRvravs saxelmwifos moqmedebis farglebs 
(me-2 muxlis me-2 punqti11). aseT SemTxvevebSi, anu roca sicocxlis 
winaaRmdeg aseve sicocxle dgas, saxelmwifos SeuZlia da unda gad-
awyvitos kidec, romeli sicocxlisaTvis ibrZvis igi Tavisi Zalauf-
lebrivi saSualebebiT. aqedan gamomdinare, rogorc zemoT aRiniSna, 
saxelmwifos ufleba aqvs, moklas damnaSave danaSaulis Cadenis mo-
mentSi Tanazomierebis (imave proporciulobis) principis gaTval-
iswinebiT, anu roca mxolod ase da ara sxvagvarad aris SesaZlebeli 
adamianis sicocxlis gadarCena (magaliTad, mZevlebis ayvanis dros). 
radikaluri zomebis miRebis ufleba aqvs saxelmwifos im SemTxveva-
Sic, roca damnaSave piri (pirebi) SeiaraRebul winaaRmdegobas uw-
evs samarTaldacvis organoebis TanamSromlebs misi dakavebisas 
(an, magaliTad, sasjelaRsrulebis dawesebulebisagan misi gaqcevis 
aRkveTisas) da amiT safrTxes uqmnis saxelmwifos warmomadgenleb-

11	 ix. zemoT, sqolio #5.
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is an sxva adamianTa sicocxles. saxelmwifo aseve uflebamosilia 
gamoiyenos Tavis xelT arsebuli yvela konstituciuri ufleba-
mosileba da kanonieri saSualeba SeiaraRebuli dajgufebebis mier 
mowyobili buntisa Tu amboxebis winaaRmdeg, raTa uzrunvelyos kon-
stituciuri wyobilebis urRvevoba, sazogadoebrivi usafrTxoeba 
da daicvas adamianTa sicocxle Tu janmrTeloba. aseTi SemTxveve-
bis garda, konstituciiT uzrunvelyofili sicocxlis ZiriTadi 
ufleba kanonmdebels ar aZlevs kanonis safuZvelze masSi Carevis 
araviTar sxva saSualebas. kanoni, romelic saxelmwifo organoebs 
adamianis mokvlis nebas darTavda im SemTxvevebSi, roca es ar aris 
aucilebeli adamianis sicocxlis gadasarCenad da zemoT aRniSnuli 
sxva legitimuri sajaro miznis misaRwevad, iqneboda konstituciis 
sawinaaRmdego, radgan igi daarRvevda adamianis Rirsebas, sicocx-
lis uflebis xelSeuxeblobis garantias da Tanazomierebis (pro-
porciulobis) princips. imaves moiTxovs saxelmwifoebisagan konven-
ciis me-2 muxlis me-2 punqti, romlis mixedviTac, adamianis sicocx-
lis uflebiT dacul sferoSi kanonieri, gamarTlebuli Carevisas 
(am debulebiT gansazRvrul konkretul SemTxvevebSi) saxelmwifos 
uflebamosilebis ganxorcielebis maregulirebeli principi aris 
is, rom Zalis gamoyeneba unda iyos `ukiduresad aucilebeli~. 

sicocxlis ZiriTad uflebas gansakuTrebuli mniSvneloba eni-
Weba orsulobis Sewyvetis samarTlebrivi mowesrigebis sakiTxSi. 
saerTod, msoflios bevr qveyanaSi abortTan dakavSirebuli prob-
lemebi xSirad qceula mwvave sajaro diskusiisa da polemikis sa-
gnad, radgan isini moicaven rogorc moralur, politikur, reli-
giur da janmrTelobasTan dakavSirebul, ise konstituciur-sa-
marTlebriv sakiTxebs. sakiTxi problemuria imdenad, ramdenadac 
aq nayofis sicocxlis ZiriTadi ufleba upirispirdeba qalis sic-
ocxlisa da janmrTelobis aseve ZiriTad uflebas. evropis adami-
anis uflebaTa komisiam 1978 wels daadgina, rom nayofis sicocxlis 
absoluturi uflebis aRiareba ewinaaRmdegeba konvenciis sagansa 
da mizans. komisiis azriT, saxelmwifos SeuZlia daawesos garkveu-
li SezRudvebi fexmZime qalis abortis uflebaze.12 aRsaniSnavia, 

12	 sayuradReboa, evropuli konvenciis me-2 muxli ar acxadebs, rom sicocxle iwyeba Casax-
vis momentidan, Tumca dRes es midgoma gabatonebuli samarTlebrivi Sexedulebaa.
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rom `janmrTelobis dacvis Sesaxeb~ saqarTvelos kanoni srulyo-
filad, sicocxlis ZiriTadi uflebis mniSvnelobisa da msoflios 
sxvadasxva qveynis gamocdilebis gaTvaliswinebiT, am urTierTo-
bebs awesrigebs Tanamedrove standartebis Sesabamisad. 

aRniSnuli kanonis 136-e muxlis mixedviT, saqarTvelos yvela 
moqalaqes aqvs ufleba, damoukideblad gansazRvros Svilebis 
raodenoba da dabadebis dro. saxelmwifos prioritetuli amoca-
naa qalTa janmrTelobis dacva abortebis Semcirebis gziT (139-e 
muxlis 1-li punqti). orsulobis nebayoflobiTi Sewyveta nebadar-
Tulia mxolod licenzirebul samedicino dawesebulebaSi licen-
zirebuli eqimis mier da mxolod im SemTxvevaSi, Tu:

`a) orsulobis xangrZlivoba ar aRemateba Tormet kviras;
b) orsuls samedicino dawesebulebaSi Cautarda winaswari 

gasaubreba da gasaubrebidan operaciamde gasulia sami dRis 
mosafiqrebeli vada.~ amasTan, gasaubrebis dros eqimi valdebulia, 
upiratesoba mianiWos nayofis sicocxlis dacvas da yvelanairad 
Seecados, daarwmunos deda nayofis SenarCunebis aucileblobaSi. 
arCevani yvela SemTxvevaSi qalis prerogativaa (139-e muxlis me-2 
punqti).

aborti nebadarTulia Tormet kviraze meti xangrZlivobis or-
sulobis SemTxvevaSic, magram mxolod maSin, roca arsebobs nayo-
fis sicocxlis ZiriTad uflebaSi aseTi Carevis samarTlebrivi 
safuZveli _ samedicino an socialuri Cvenebebi (140-e muxli): sa-
medicino Cveneba niSnavs mdgomareobas, roca aucilebelia orsu-
lobis Sewyveta qalis sicocxlisa da janmrTelobisaTvis serio-
zuli safrTxis Tavidan asacileblad; socialuri Cvenebis mixed-
viT ki, nayofis mSoblebi iseT mZime ekonomikur mdgomareobaSi ar-
ian, romelic SeuZlebels xdis Svilis normalur gazrdas da jan-
mrTelobis uzrunvelyofas. aRsaniSnavia, rom zogierT saxelmwi-
foSi orsulobis Sewyvetis damatebiT samarTlebriv safuZvlad 
miCneulia agreTve e.w. eTikuri da evgenikuri Cvenebebi: eTikuri 
Cveneba niSnavs, rom orsuloba warmoSobilia danaSaulebrivi Care-
vis (gaupatiurebis) Sedegad; evgenikuri Cvenebis dros ki arsebobs 
avadmyofi, fizikuri naklis mqone axalSobilis dabadebis saSiS-
roeba. rogorc zemoT aRiniSna, saqarTveloSi kanonmdebelma ar 
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gaiTvaliswina orsulobis Sewyvetis es ori safuZveli da msgavsi 
SemTxvevebis dros upiratesoba mianiWa nayofis sicocxles, rac 
savsebiT Seesabameba sicocxlis ZiriTadi uflebis gansakuTrebul 
mniSvnelobas. amave dros, kanonmdebelma ukanono abortisaTvis 
daawesa sisxlis samarTlis pasuxismgebloba saqarTvelos sisxlis 
samarTlis kodeqsis 133-e muxliT.13 aqve unda aRiniSnos, rom 112-e 
muxliT aseve dawesebulia pasuxismgebloba dedis mier axalSobi-
lis ganzrax mkvlelobisaTvis.14 garda amisa, `pacientis uflebe-
bis Sesaxeb~ saqarTvelos kanonis15 36-e muxliT saxelmwifo valde-
bulia, gamoiyenos Tavis xelT arsebuli yvela saSualeba nayofis 
sicocxlis dasacavad. am muxlis mixedviT, mSobiare qals ufleba 
aqvs, miiRos gadawyvetileba misTvis da nayofisTvis samedicino 
momsaxurebis gawevis Sesaxeb, magram saxelmwifo valdebulia, gau-
wios samedicino momsaxureba mSobiares misi nebis sawinaaRmdegod 
im SemTxvevaSi, Tu es momsaxureba uzrunvelyofs cocxali nayofis 
dabadebas da imavdroulad mSobiaris janmrTelobisa da sicocx-
lisaTvis minimalur risks Seicavs. 

* * *

fizikuri xelSeuxeblobis ZiriTadi ufleba 

	 1.  Sesavali

saqarTvelos konstituciiT aRiarebuli sicocxlis ZiriTadi 
ufleba safuZvlad udevs adamianis fizikuri xelSeuxeblobis 
uflebas. konkretulad am uflebis Sesaxeb konstitucia arafers 
ambobs, magram, rogorc aRiniSna, igi gamomdinareobs sicocxlis 
ZiriTadi uflebidan da, garda amisa, konstituciis me-17 muxlis me-

13	 am muxlis mixedviT, dasjadia ukanono aborti (naw. 1), agreTve ukanono aborti, romelic 
Cadenilia ukanono abortisaTvis msjavrdebulis mier, an ramac gamoiwvia Svilosnobis 
samudamo moSla an sxva mZime Sedegi (naw. 2) da ukanono aborti, ramac gamoiwvia sicocx-
lis mospoba (naw. 3).

14	 `dedis mier axalSobilis ganzrax mkvleloba mSobiarobisas an umalve mSobiarobis Sem-
deg, _ isjeba Tavisuflebis aRkveTiT vadiT xuT wlamde~.

15	 2000 wlis 5 maisi.
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2 punqtSi mocemulia adamianis fizikuri xelSeuxeblobis uflebis 
ZiriTadi Sinaarsi, romlis mixedviTac: `dauSvebelia adamianis wame-
ba, arahumanuri, sastiki an pativisa da Rirsebis Semlaxveli mopy-
roba da sasjelis gamoyeneba~. am debulebis miuxedavad, fizikuri 
xelSeuxeblobis ufleba Sinaarsobrivad gacilebiT farTo da mrav-
lismomcvelia, ar Semoifargleba mxolod wamebisa da sastiki mopy-
robis akrZalviT, mWidrod aris dakavSirebuli sicocxlis ZiriTad 
uflebasTan da imdenad mniSvnelovani ZiriTadi uflebaa, rom misi 
ganxilva aucilebelia sicocxlis uflebasTan erTad. 

	 2. daculi sfero

fizikuri xelSeuxeblobis ZiriTadi ufleba aris adamianis 
ufleba sakuTari sxeulis janmrTel mdgomareobaze. igi, sicocx-
lis uflebis msgavsad, damcavi uflebaa da, upirveles yovlisa, 
icavs adamianis sxeuls fizikuri dazianebisagan. garda amisa, igi 
icavs adamians nebismieri saxis zemoqmedebisagan, romelic tkivils 
iwvevs da amiT uTanabrdeba fizikur dazianebas. fizikuri xel-
Seuxeblobis ufleba avrcobs adamianis, rogorc pirovnebis, xel-
Seuxeblobisa da fizikuri arsebobis (sicocxlis ufleba) uflebas 
adamianis sxeulis xelSeuxeblobiT da adgens adamianis dacvis bi-
ologiur da fiziologiur sazRvars. 

rogorc aRiniSna, mocemuli ZiriTadi uflebiT adamiani daculia 
ara marto fizikuri, aramed nebismieri sxva saxis, magaliTad fsi-
qikuri, zemoqmedebisagan. fsiqikuri avadmyofoba praqtikulad yov-
elTvis dakavSirebulia adamianis fizikur mdgomareobasTan. swored 
amitom fizikuri xelSeuxebloba adamianis yovelgvari paTologiuri 
gadaxrisa da, Sesabamisad, fsiqikuri avadmyofobisagan Tavisuflad 
yofnas moicavs. adamianis am biologiur da fiziologiur mTlian-
obaze zemoqmedebis erT-erTi arafizikuri zemoqmedebis magaliTi 
SeiZleba iyos TviTmfrinavebis xmauri, romelic arRvevs mSvid Zils 
da amiT uTanabrdeba fizikur dazianebas. imavdroulad, mSvidi Zi-
lis darRvevam SeiZleba fsiqikuri moSlilobac gamoiwvios. sain-
teresoa, rom konstituciiT uzrunvelyofili fizikuri xelSeuxe-
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blobis ZiriTadi ufleba, romelic sicocxlis ZiriTadi uflebidan 
gamomdinareobs da nawilobriv me-17 muxlis me-2 punqtiT aris gad-
mocemuli, Sinaarsobrivad dakavSirebulia janmrTelobis msoflio 
organizaciis mier dadgenil gansazRvrebasTan, romlis mixedviTac, 
janmrTeloba aris `adamianis srulyofili fizikuri, sulieri da 
socialuri arseboba~ da ara marto avadmyofobisa da dazianebebi-
sagan Tavisufali yofna. Tumca es gansazRvreba Zalian farToa da 
ZiriTadi uflebiT daculi sferos farglebs sakmaod scildeba. 
Tavis mxriv, fizikuri xelSeuxeblobis ZiriTadi uflebiT daculi 
sfero gacilebiT farToa janmrTelobis fiziologiur gansazRvre-
basTan SedarebiT, romlis mixedviTac janmrTeloba avadmyofobisa 
da sisustis ararsebobas niSnavs, ZiriTadi uflebiT ki daculia 
ara mxolod adamianis janmrTelobis dazianeba organoTa funqcie-
bis moSlis, sxeulis dazianebis an fsiqopaTiuri darRvevebis Tval-
sazrisiT, aramed _ adamianis fizikuri mTlianoba zogadad tkivi-
lis miyenebis TvalsazrisiTac. 

	 3. dacul sferoSi Careva 

fizikuri xelSeuxeblobis ZiriTadi uflebiT dacul sfero-
Si umZimesi Carevaa adamianis wameba, arahumanuri, sastiki an pa-
tivisa da Rirsebis Semlaxveli mopyroba da sasjelis gamoyeneba. 
konstituciis me-17 muxlis me-2 punqti dauSveblad miiCnevs da 
saxelmwifos ukrZalavs aRniSnuli moqmedebebis ganxorcielebas. 
TiToeuli SemTxveva, sadac dadgindeba piris mimarT araadamianu-
ri, sastiki an Rirsebis Semlaxveli mopyroba, an piris wameba, unda 
CaiTvalos umZimes, gaumarTlebel Carevad piris fizikuri xel-
Seuxeblobis ZiriTadi uflebiTa da adamianis RirsebiT dacul 
sferoSi. aq ar moqmedebs kanonis safuZvelze ganxorcielebuli 
da Tanazomierebis (proporciulobis) principis Sesabamisi Carevis 
argumentebi, radgan saxelmwifos ekrZaleba aseTi moqmedebebis 
ganxorcieleba da am wesidan gamonaklisi ar arsebobs. adamiani ab-
soluturad daculia saxelmwifos mxridan mis mimarT msgavsi mo-
qmedebebis ganxorcielebisagan. 
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saxelmwifos mier me-17 muxlis me-2 punqtis darRvevis Sesafa-
seblad aucilebelia konkretuli kriteriumebis gansazRvra, rom-
lis mixedviTac, dadgindeba `wamebis~, `arahumanuri~ da `Rirsebis 
Semlaxveli~ (anu `damamcirebeli~) mopyrobisa da dasjis Sinaarsi. 
es gansakuTrebiT aucilebelia imis gamo, rom, yoveli konkretuli 
SemTxvevis mixedviT, am kriteriumebs SeiZleba subieqturi xasiaTi 
hqondes. adamianis uflebaTa evropulma komisiam da Semdeg sasa-
marTlom sakmaod mkacrad ganmartes am sityvebis (`wameba~, ̀ araada-
mianuri da damamcirebeli mopyroba da sasjeli~ – konvenciis me-3 
muxli) mniSvneloba. Tavdapirvelad maT aRniSnes, rom konvenciis 
me-3 muxli demokratiuli sazogadoebis erT-erT ZiriTad faseu-
lobas asaxavs, romliTac absoluturad akrZalulia adamianis 
wameba, araadamianuri an Rirsebis damamcirebeli mopyroba an sas-
jeli, ganurCevlad saqmis garemoebebisa da msxverplis qcevisa.16 
konvenciis me-3 muxlis swored am gansakuTrebuli mniSvnelobis 
Sesabamisad ganxorcielda am muxlis Sinaarsis ganmarteba, romel-
sac safuZvlad daedo mopyrobisa da sasjelis sisastikis xarisxi. 
aqedan gamomdinare, 1969 wels saxelmwifoTa Soris mimdinare dav-
aze17 komisiam daadgina Semdegi kriteriumebi:

a) wameba _ araadamianuri qmedeba, romelic miznad isaxavs in-
formaciis mopovebas an danaSaulis aRiarebas, an piris dasjas; 

b) araadamianuri mopyroba an sasjeli _ iseTi mopyroba, romel-
ic ganzrax iwvevs sastik moralur an fizikur tkivils da romelic 
konkretul situaciaSi gaumarTlebelia;

g) damamcirebeli mopyroba an sasjeli _ mopyroba, romelic 
gansakuTrebiT amcirebs pirs sxvebis winaSe, an aiZulebs mas, imo-
qmedos sakuTari nebis an sindisis winaaRmdeg.

ramdenime wlis Semdeg, aseve saxelmwifoTa Soris davis18 ganxil-
vis Sedegad, kriteriumebi odnav Seicvala:

a) wameba _ ganzraxi araadamianuri mopyroba, romelic iwvevs 
gausaZlis da sastik tkivils;

16	 labita italiis winaaRmdeg (Labita v. Italy), 2000 wlis 6 aprili.
17	 dania, safrangeTi, norvegia, SvedeTi da niderlandebi saberZneTis winaaRmdeg (Denmark, 

France, Norway, Sweden and Netherlands v. Greece), 1969 wlis 5 noemberi.
18	 irlandia gaerTianebuli samefos winaaRmdeg (Ireland v. the United Kingdom), 1978 wlis 18 

ianvari.
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b) araadamianuri mopyroba an sasjeli _ intensiuri fizikuri an 
moraluri tkivilis miyeneba;

g) damamcirebeli mopyroba an sasjeli _ mopyroba, romelic 
miznad isaxavs adamianSi SiSis, mwuxarebis da daTrgunvilobis 
grZnobis aRZvras, ramac SeiZleba daamciros igi, Selaxos misi 
Rirseba da gatexos misi fizikuri da moraluri mdgradoba.

aRniSnuli saqmis ganxilvisas aseve dazustda, adamianis sqesis, 
asakisa da janmrTelobis mdgomareobis gaTvaliswinebiT, mopy-
robam unda miaRwios sisastikis garkveul dones, ris Sedegadac 
CaiTvleba, rom darRveulia adamianis fizikuri xelSeuxeblobis 
ZiriTadi ufleba da misi Rirseba. amasTan, termini `damamcirebe-
li~ ar gulisxmobs `miuRebels~ an `arakomfortuls~. amave dros, 
sasamarTlom ganacxada, rom adamianis damamcirebeli da Rirsebis 
Semlaxveli SeiZleba iyos rogorc sxvebis TandaswrebiT mis mima-
rT ganxorcielebuli zemoaRniSnuli Sinaarsis mopyroba, ise sxva 
pirTa daswrebis gareSe ganxorcielebuli msgavsi moqmedebebi. 
sasamarTlo miiCnevs, rom sisastikis minimaluri zRvris Sefaseba 
SedarebiTia da damokidebulia saqmis konkretul garemoebebze, 
maT Soris mopyrobis intensiurobasa da xangrZlivobaze, mopyro-
biT gamowveul fizikur da sulier tkivilsa da Sedegebze, zogi-
erT SemTxvevaSi ki _ piris sqessa, asaksa da janmrTelobis mdgo-
mareobaze. garda amisa, roca sasamarTlo ixilavs sakiTxs _ aris 
Tu ara mopyroba `damamcirebeli~, _ igi yovelTvis amaxvilebs 
yuradRebas mopyrobis mizanze, anu iyo Tu ara mopyrobis mizani 
piris damcireba da abuCad agdeba. swored aseTi mopyroba daafiq-
sira evropulma sasamarTlom saqmeSi _ valasinasi litvis winaaR-
mdeg.19 sasamarTlom aRniSna, rom sasjelaRsrulebis dawesebule-
baSi usafrTxoebis uzrunvelsayofad an danaSaulis aRsakveTad 
zogjer SeiZleba marTlac saWiro iyos adamianis gaSiSvleba da misi 
Cxreka, magram es moqmedebebi Sesabamisi wesebis dacviT unda ganx-
orcieldes. roca dawesebulebis administracia patimars aiZulebs 
gaSiSvldes qalis TandaswrebiT, Semdeg ki zedamxedveli SiSveli 
xelebiT Seexeba mis sasqeso organoebsa da sakvebs, es ukve patimris 
pirovnebis mimarT upativcemulobas da misi Rirsebis damcirebas 

19	 valasinasi litvis winaaRmdeg (Valašinas v. Lithuania), 2001 wlis 24 ivlisi.
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niSnavs. aseTi mopyroba patimarSi namdvilad gamoiwvevda abuCad 
agdebis, damcirebisa da Rirsebis Semlaxveli tkivilis grZnobas. 
aqedan gamomdinare, sasamarTlom konvenciis me-3 muxlis darRve-
vad miiCnia sasjelaRsrulebis dawesebulebis administraciis ze-
moT aRwerili moqmedeba. 

saxelmwifos mxridan adamianis wameba da arahumanuri, sastiki 
mopyroba gansakuTrebiT xSiria winaswari dakavebis dawesebulebeb-
Si, rodesac piri faqtobrivad mTlianad (miuxedavad konstituci-
iT uzrunvelyofili saproceso ZiriTadi uflebebisa) policiisa 
Tu uSiSroebis organoebis gankargulebaSi imyofeba. Sesabamisad, 
saxelmwifos pasuxismgebloba da valdebulebebi aq gansakuTrebul 
mniSvnelobas iZens. upirveles yovlisa, saxelmwifos valdebule-
baa, Seqmnas adamianis ZiriTad uflebaTa da TavisuflebaTa Sesa-
bamisi saproceso kanonmdebloba, imavdroulad ki uzrunvelyos 
am kanonmdeblobis Seuferxebeli gamoyeneba da ganxorcieleba 
dakavebulis mier. adamianis uflebaTa evropulma sasamarTlom 
saqmeze _ aqsoi TurqeTis winaaRmdeg20 _ daadgina, rom Tu janmr-
Tel adamians patimrobidan gaTavisuflebis Semdeg aRmoaCndeba 
sxeulis dazianebebi, saxelmwifo valdebulia, warmoadginos dama-
jerebeli ganmarteba am dazianebaTa mizezebis Sesaxeb, winaaRmdeg 
SemTxvevaSi saxelmwifos daekisreba pasuxismgebloba. am saqmeSi 
TurqeTis mTavrobam ver SeZlo dasabuTebuli argumentebis war-
modgena dazianebebis Sesaxeb. sasamarTlos azriT, dapatimrebu-
lis mimarT ganxorcielebul moqmedebebs (igi gaSiSvlebuli da 
zurgze xelSekruli Camokides sakanSi, awamebdnen eleqtroSokiT 
da Seuracxyofdnen sityvierad) hqonda iseTi mZime da sastiki ze-
moqmedebis xasiaTi, rom mas unda miscemoda `wamebis~ kvalifikacia. 
saqmeebze _ tomazi safrangeTis winaaRmdeg21 da ribiCi avstriis 
winaaRmdeg22 _ sasamarTlom kvlav aRniSna, rom saxelmwifos yov-
elTvis ekisreboda moraluri pasuxismgebloba patimrobaSi myof 
nebismier pirze. am piris sxeulis dazianebis SemTxvevaSi saxelmwi-
fo valdebuli iyo, warmoedgina mtkicebulebebi da damajereblad 

20	 aqsoi TurqeTis winaaRmdeg (Aksoy v. Turkey), 1996 wlis 18 dekemberi. 
21	 tomazi safrangeTis winaaRmdeg (Tomasi v. France), 1992 wlis 27 agvisto.
22	 ribiCi avstriis winaaRmdeg (Ribitsch v. Austria), 1995 wlis 4 dekemberi.
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aexsna, Tu rodis, rogor da ra viTarebaSi hqonda dazaralebuls 
aRniSnuli dazianebebi miRebuli. sasamarTlom aseve ganmarta, rom 
dapatimrebuli piris mimarT nebismieri fizikuri Zaladoba, roca 
misi gamoyeneba aucilebeli ar aris Tavad dapatimrebulis qcevi-
dan gamomdinare, aris arahumanuri, damamcirebeli, misi Rirsebis 
Semlaxveli mopyroba da arRvevs konvenciis me-3 muxls.23 amasTan, 
sasamarTlom xazgasmiT aRniSna, rom xelisuflebis mier araadami-
anur mopyrobaSi damnaSave policielis gasamarTleba da samsaxu-
ridan daTxovna ar aTavisuflebs saxelmwifos konvenciis me-3 mux-
liT masze dakisrebuli valdebulebisagan.

evropuli sasamarTlo wlebis ganmavlobaSi yovel aseT SemTxve-
vas, rogorc wesi, aZlevda araadamianuri da damamcirebeli mopy-
robis kvalifikacias, magram bolo wlebSi Secvala es precedenti 
da principulad axali pozicia daikava: saqmeSi _ selmuni safran-
geTis winaaRmdeg24 _ sasamarTlom policielTa mier dapatimre-
buli piris fizikuri, seqsualuri da sityvieri Seuracxyofa `wame-
bad~ miiCnia da ara ̀ damamcirebel mopyrobad.~ wlebis ganmavlobaSi 
Camoyalibebuli midgomisa da precedentis aseTi principuli Secv-
lis ganmartebisas sasamarTlom aRniSna, rom evropuli konvenciis 
daniSnuleba _ yofiliyo `cocxali instrumenti~ _ gulisxmob-
da am debulebis ganmartebas Tanamedrove, realuri moTxovnebis 
gaTvaliswinebiT. demokratiuli sazogadoebis umTavresi Rire-
bulebebis uzrunvelyofa ki Tanamedrove pirobebSi saWiroebda 
adamianis ZiriTad uflebaTa da TavisuflebaTa dacvis sferoSi 
standartebis amaRlebas. aqedan gamomdinare, saxelmwifos mo-
qmedebebi, adre `araadamianur da damamcirebel mopyrobad~ rom 
ganixileboda, amieridan dakvalificirdeboda rogorc `wameba~. 
sayuradReboa, rom ramdenime saqmeSi evropulma sasamarTlom sapa-
timro adgilebis gausaZlisi pirobebi, maT Soris sanitariulic, 
wamebad da, Sesabamisad, konvenciis me-3 muxlis darRvevad miiCnia.25 
sasamarTlom xazgasmiT aRniSna, rom saxelmwifom unda uzrun-

23	 muxli 3: `aravin ar SeiZleba daeqvemdebaros wamebas an araadamianur da damamcirebel 
mopyrobas an sasjels.~

24	 selmuni safrangeTis winaaRmdeg (Selmouni v. France), 1999 wlis 28 ivlisi.
25	 kalaSnikovi ruseTis winaaRmdeg (Kalashnikov v. Russia), 2002 wlis 15 ivlisi; dugozi sa-

berZneTis winaaRmdeg (Dougoz v. Greece), 2001 wlis 6 marti.
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velyos piris patimroba iseT pirobebSi, rac Seesabameba me-3 mux-
lis moTxovnebs, raTa patimrobis ganmavlobaSi piri ar daeqvemde-
baros iseT intensiur fizikur da fsiqologiur zegavlenas, iseT 
autanel sayofacxovrebo mdgomareobas, rac aRemateba patimrobi-
saTvis damaxasiaTebeli sulieri tkivilis ukidures zRvars.26 

yovelive zemoTqmulis garda, saxelmwifom aseve unda gaiTval-
iswinos, rom fizikuri xelSeuxeblobis ZiriTadi uflebiT fiziku-
ri piri daculia sxva saxelmwifosaTvis gadacemisa da eqstradici-
isagan im SemTxvevaSi, Tu ikveTeba garemoebebi, romelTa mixedvi-
Tac, mimReb qveyanaSi igi SeiZleba daeqvemdebaros wamebas da sas-
tik an arahumanur mopyrobas. saqarTvelos konstitucia am mxriv 
garkveul zRvars adgens da, upirveles yovlisa, saqarTvelos mo-
qalaqis gaZevebas dauSveblad acxadebs, saqarTvelos moqalaqis 
ucxo saxelmwifosaTvis gadacemas ki dasaSvebad miiCnevs mxolod 
saerTaSoriso xelSekrulebebiT gansazRvrul SemTxvevebSi (me-13 
muxlis me-3 da me-4 punqtebi). garda amisa, konstituciis 47-e mux-
lis me-3 punqtis mixedviT, `dauSvebelia sxva saxelmwifos gadae-
ces Semoxiznuli piri, romelsac devnian politikuri mrwamsisa-
Tvis, an im qmedobisaTvis, romelic saqarTvelos kanonmdeblobiT 
danaSaulad ar iTvleba.~ saqarTvelos sisxlis samarTlis kod-
eqsi konstituciis aRniSnul debulebaTa farglebSi akonkretebs 
am sakiTxs da acxadebs, rom `saqarTvelos moqalaqis, agreTve 
saqarTveloSi mcxovrebi moqalaqeobis armqone piris sisxlis sa-
marTlis saerTaSoriso sasamarTlosaTvis gadacema xorcieldeba 
sisxlis samarTlis saerTaSoriso sasamarTlos wesdebiT (romis 
statutiT) da `sisxlis samarTlis saerTaSoriso sasamarTlosTan 
saqarTvelos TanamSromlobis Sesaxeb~ saqarTvelos kanoniT27 
gaTvaliswinebul SemTxvevebSi da wesiT~ (me-6 muxlis 1-li punqti). 
kodeqsi aseve akonkretebs, rom, konstituciiT gaTvaliswinebul 
SemTxvevebTan erTad, ar SeiZleba sxva saxelmwifos gadaeces Semox-
iznuli piri, romlis mier `Cadenili danaSaulisaTvis sikvdiliT 
dasjaa dawesebuli im saxelmwifoSi, romelic gadacemas moiTxovs~ 

26	 kudla poloneTis winaaRmdeg (Kudla v. Poland), 2000 wlis 26 oqtomberi; ix. agreTve vala-
sinasi litvis winaaRmdeg (Walaśinas v. Lithuania), 2001 wlis 24 ivlisi.

27	 2003 wlis 14 agvisto.
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(me-6 muxlis me-3 punqti). aRniSnul normebTan erTad, fizikuri 
piris eqstradiciisa Tu gadacemis dros saxelmwifom aucileblad 
unda gaiTvaliswinos fizikuri xelSeuxeblobis ZiriTadi ufleb-
is mniSvneloba. aqedan gamomdinare, saxelmwifos valdebulebaa, 
daadginos politikuri mdgomareoba mimReb qveyanaSi da Seafasos 
is samarTlebrivi da realuri garemoebebi, romlebSic gadacemul 
pirs mouwevs yofna. sayuradReboa, rom adamianis uflebaTa ev-
ropul sasamarTloSi aRniSnul safuZvelze wardgenili saCivre-
bis umravlesoba ar dakmayofilda, magram ramdenime saqmeSi sasa-
marTlom daafiqsira konvenciis me-3 muxlis darRveva. magaliTad, 
saqmeSi _ soeringi gaerTianebuli samefos winaaRmdeg,28 _ romel-
Sic mkvlelobis braldebis gamo germaniis moqalaqis gadacemas 
moiTxovda amerikis SeerTebuli Statebi, sasamarTlom aRniSna, 
rom gadacemis SemTxvevaSi es piri SeiZleboda gaurkveveli vadiT 
yofiliyo dakavebuli e.w. `sikvdilis rigSi~ (death row). sasamarT-
los azriT, ̀ sikvdilis rigSi~ dgoma pirdapir arRvevda konvenciis 
me-3 muxlis debulebas wamebis, araadamianuri da damamcirebeli 
mopyrobisa da sasjelis dauSveblobis Sesaxeb. sxva saqmeebze29 
sasamarTlom xazgasmiT aRniSna, rom, rodesac saxelmwifos surs 
mZime danaSaulis CadenisaTvis msjavrdebuli piris an im piris 
eqstradicia, romelic safrTxes uqmnis erovnul usafrTxoebas, 
man unda Seiswavlos da Seafasos mimReb saxelmwifoSi arsebuli 
viTareba da samarTlebrivi mdgomareoba. Tu amis Semdeg ikveT-
eba, rom piri SesaZlebelia daeqvemdebaros wamebas, araadamianur 
da sastik, damamcirebel mopyrobas, am piris gadacemiT dairRveva 
rogorc Sidasaxelmwifoebrivi Sesabamisi normebi (Tuki aseTi ar-
sebobs), ise konvenciis me-3 muxli. amasTan, sasamarTlos azriT, 
mimReb qveyanaSi arsebuli zogadi arastabiluri da Zaladobrivi 
viTareba, rogorc wesi, ar iwvevs piris gadamcemi saxelmwifos mier 
konvenciis darRvevas.30 

28	 soeringi gaerTianebuli samefos winaaRmdeg (Soering v. the United Kingdom), 1989 wlis 7 
ivlisi.

29	 ahmedi avstriis winaaRmdeg (Ahmed v. Austria), 1996 wlis 17 dekemberi; Cahali gaerTianebu-
li samefos winaaRmdeg (Chahal v. the United Kingdom), 1996 wlis 15 noemberi.

30	 h. l. r. safrangeTis winaaRmdeg (H.L.R. v. France), 1997 wlis 29 aprili; ix. agreTve d. gaer-
Tianebuli samefos winaaRmdeg (D. v. the United Kingdom), 1997 wlis 2 maisi.
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aRniSnul sakiTxTan dakavSirebiT gansakuTrebiT sainteresoa 
evropuli sasamarTlos gadawyvetileba saqmeze _ Samaevi da sxve-
bi saqarTvelosa da ruseTis winaaRmdeg.31 am saqmeSi sasamarTlom 
kidev erTxel detalurad ganmarta saxelmwifos valdebuleba 
piris eqstradiciis procesSi da aRniSna, rom dauSvebelia, pati-
mari darCes gaurkvevel mdgomareobaSi, mxolod Worebisa da masme-
diis mier gavrcelebuli informaciis amara da bolo momentamde ar 
icodes, emuqreba Tu ara mas eqstradicia. saxelmwifo valdebulia, 
droulad da saTanado formiT Seatyobinos pirs mis mimarT kompe-
tenturi organoebis mier miRebuli gadawyvetileba. Sesabamisad, 
miuRebelia, patimari dadges faqtis winaSe da mxolod maSin gai-
gos misi sxva qveynisaTvis gadacemis Sesaxeb, rodesac mas mosTx-
oven, datovos sakani. aqedan gamomdinare, sasamarTlom miiCnia, 
rom jgufuri winaaRmdegoba, rac patimrebma gauwies saxelmwifo 
moxeleebs, dakavSirebuli iyo maT kanonier SiSTan, rasac maTSi 
aRZravda eqstradiciis idea. saxelmwifos naCqarevma moqmedebam 
da eqstradiciis aRsrulebis aseTma formam patimrebs buntisaken 
ubiZga. sasamarTlom aRniSna, rom patimarTa mxridan daumorCile-
blobis pirobebSi saWiro xdeba specialuri Zalebis gamoZaxeba, ma-
gram fizikuri Zalis gamoyeneba patimris mimarT, rodesac is Tavi-
si saqcieliT amas ar imsaxurebs, dauSvebelia. sasamarTlos azriT, 
mocemul saqmeSi swored aseT SemTxvevaze iyo saubari, radgan 
zemoaRniSnul pirobebSi fizikuri Zalis gamoyeneba ar SeiZleba 
gamarTlebul iqnes patimarTa qcevidan gamomdinare. amis mixed-
viT, sasamarTlom CaTvala, rom saqarTvelos xelisuflebam daar-
Rvia konvenciis me-3 muxli. 

	 4.  Carevis konstituciur-samarTlebrivi safuZveli

zemoT ukve aRiniSna, rom adamianis wameba da mis mimarT arahuma-
nuri, sastiki da Rirsebis Semlaxveli mopyroba an sasjelis gamoy-
eneba absoluturad, yovelgvari gamonaklisis gareSe, akrZalulia 

31	 Samaevi da sxvebi saqarTvelosa da ruseTis winaaRmdeg (Shamaev and Others v. Georgia and 
Russia), 2005 wlis 12 aprili.



208

konstantine kublaSvili

da nebismieri aseTi moqmedeba aris fizikuri xelSeuxeblobisa 
da RirsebiT dacul sferoSi gaumarTlebeli Careva. rac Seexeba 
fizikuri xelSeuxeblobis ZiriTadi uflebiT dacul sferoSi sxva 
saxis Carevas, isini dasaSvebia mxolod kanonis safuZvelze da mx-
olod Tanazomierebis (proporciulobis) principis dacviT. Care-
vad iTvleba adamianis sxeulze nebismieri zemoqmedeba, romelic 
iwvevs an SeiZleba gamoiwvios sxeulis Tvisebebis cvlileba. aq 
igulisxmeba ara marto janmrTelobisaTvis zianis, tkivilis miy-
eneba an sxeulis dazianeba viwro gagebiT, aramed agreTve analiz-
isaTvis saWiro sisxlis aReba, Tmis SeWra, operaciuli da adamianis 
sxeulze ganxorcielebuli sxva samkurnalo Careva, samkurnalo 
nivTierebebis, maT Soris, narkotikuli saSualebebis Seyvana sx-
eulSi, ineqciis gakeTeba, mkurnalobisaTvis aucilebeli iZulebi-
Ti kveba da a.S. aseTi Carevebi ZiriTad gamarTlebulia Tavad ada-
mianis nebarTvis Semdeg, romelic Tanaxmaa, mis mimarT gamoyenebul 
iqnes gankurnebisaTvis aucilebeli yvela saSualeba. aseTi Careva 
SeiZleba ganxorcieldes sisxlis samarTlis saqmis gamoZiebis dro-
sac, roca aucilebelia Cadenili danaSaulis garemoebebis sruly-
ofili gamokvleva. Tanazomierebis, igive proporciulobis prin-
cipi, rogorc zemoT aRiniSna, moiTxovs, rom Careva iyos aucilebe-
li, danaSaulis simZimis Sesabamisi da arsebuli eWvis dasabuTebu-
lobiT gamarTlebuli. sisxlis aReba, rogorc wesi, dasaSvebia, Tu 
amas akeTebs (safuZvliani eWvis dros) eqimi im faqtebis dasadgenad, 
romlebsac mniSvneloba aqvs sisxlis samarTlis saqmisaTvis. aseve 
dasaSvebia sisxlis aReba da sxva Sesabamisi kvlevis Catareba, Tu es 
keTdeba konkretul SemTxvevaSi mamobis dadgenis mizniT. iZulebi-
Ti acra da rentgenis saSualebiT iZulebiTi gamokvleva dasaSve-
bia mxolod im SemTxvevaSi, roca arsebobs virusuli epidemiebis 
gavrcelebis safrTxe da am safrTxis Tavidan acileba sajaro in-
teresiTaa gamowveuli. amis sapirispirod, Tavisa da zurgis tvini-
dan siTxis amoReba iTvleba mZime fizikur Carevad, romelic dasaS-
vebia mxolod mZime sisxlissamarTlebrivi braldebis dros piris 
qmedunarianobis dasadgenad da ara umniSvnelo deliqtebis gaxsnis 
mizniT. yvela SemTxvevaSi gamoyenebuli unda iqnes iseTi saSuale-
bebi, romlebic ukeTes (an iseTsave) Sedegs iZleva da, amave dros, 
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naklebad arRvevs piris fizikur mTlianobas. Sesabamisad, saWiroe-
bis SemTxvevaSi dasaSvebia gamoyeneba dReisaTvis saukeTeso te-
qnikuri saSualebis _ kompiuteruli tomografiisa, da ara Zveli 
samedicino saSualebebisa, romlebic uxeSad arRveven fizikuri 
xelSeuxeblobis ZiriTad uflebas. kompiuteruli tomografia 
aseve ar aris dakavSirebuli piris janmrTelobis riskTan.

dauSvebelia fizikuri xelSeuxeblobis ZiriTadi uflebiT 
dacul sferoze iribi zemoqmedeba. aseTia, magaliTad, mdgomar-
eoba, roca arsebobs aSkara da konkretuli safrTxe, rom bralde-
bulis janmrTelobas SeiZleba mZime ziani miadges, an igi SeiZleba 
gardaicvalos sasamarTlo procesebze siaruliTa da fizikuri 
gadatvirTvis gamo. Tumca janmrTelobis darRvevis yvela saxis 
safrTxe ar iwvevs procesis SeCerebas. sakiTxi _ gagrZeldes Tu 
ara procesi, _ unda gadawydes yvela garemoebis SefasebiT da 
gaTvaliswinebiT, gansakuTrebiT danaSaulis simZimis, procesis 
gagrZelebis savaraudo vadisa da piris janmrTelobis darRvevis 
gangrZobiTi Tu droebiTi xasiaTis mixedviT. 

aseTsave SemTxvevasTan gvaqvs saqme, roca dgas sasamarTlos gad-
awyvetilebis iZulebiTi aRsrulebis droebiTi an xangrZlivi Se-
Cerebis sakiTxi. magaliTad, dauSvebelia sacxovrebeli farTobis 
daclis Sesaxeb gadawyvetilebis iZulebiTi aRsruleba moqiravnis 
mimarT, romelic mZimed aris avad da romlis sicocxlesa da jan-
mrTelobas gamosaxlebis SemTxvevaSi aSkara safrTxe daemuqreba. 
swored aseT davasTan dakavSirebiT sasamarTlom miiRo gadawy-
vetileba moqiravnis sasargeblod, romelsac aRsrulebis samsaxu-
rma (sasamarTlos gadawyvetilebis safuZvelze) wauyena farTobis 
nebayoflobiT daclis moTxovna. winaaRmdeg SemTxvevaSi farTis 
dacla moxdeboda iZulebiT. moxucma moqiravnem moiTxova far-
Tobis iZulebiTi daclis moTxovnis gauqmeba, vinaidan didi xania, 
daavadebuli iyo mZime endogenuri depresiiT, risgan gankurnebi-
sTvisac mxolod Terapiuli Careva ar iyo sakmarisi, Tanac daavade-
bas Tan axlda gulis funqcionirebisa da sisxlis mimoqcevis dar-
Rvevebi. moxucma samjer scada TviTmkvleloba da misi gadarCena 
moxerxda stacionaruli mkurnalobiT. sacxovreblis dakargvis 
SemTxvevaSi mosalodneli iyo mZime fsiqikuri darRvevebi da TviT-
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mkvlelobis mudmivi safrTxe. aRniSnuli argumentebis safuZvelze 
sasamarTlom moqiravnes gadauvada sacxovreblis daclis vada 7 
TviT. Tumca am vadis Semdgomi gagrZeleba zemdgomi instanciis 
sasamarTloebma uaryves, miuxedavad imisa, rom moxucis janmrTe-
lobis mdgomareoba am xnis ganmavlobaSi ar gaumjobesebula. sasa-
marTlom xazgasmiT aRniSna, rom dairRva moxucis fizikuri xel-
Seuxeblobis ZiriTadi ufleba, radgan Tu moqiravnis mier miTiTe-
buli safrTxe marTlac arsebobda da misi acileba mxolod far-
Tobis daclis gadavadebiT iyo SesaZlebeli (es marTlac ase iyo, 
radgan moxucs hqonda damamtkicebeli sabuTebi saavadmyofodan), 
maSin misi aRsruleba kidev didi xniT unda gadavadebuliyo.32

32	 ix. germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, t. 52, gv. 214 
da momdevno.
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saxalxo damcvelis instituti saqarTveloSi

1. Sesavali

individis uflebaTa damcavi sxvadasxva saSualebis arsebobis 
miuxedavad, faqtad rCeba is garemoeba, rom pirovneba iuridiulad 
daucvelia sxvadasxva uwyebis, dawesebulebis, Tanamdebobis pirisa 
da TviT saxelmwifosagan, radgan konstituciaSi sakmaod farTod 
deklarirebuli adamianis uflebebi saTanadod ver icavs mas ad-
ministraciis TviTnebobisa da usamarTlobisagan. es xdeba maSin, 
rodesac arsebobs samarTlebrivi meqanizmi im biurokratiuli 
manqanis winaaRmdeg, romelsac kanonis an kanonqvemdebare aqtebis 
safuZvelze didi uflebamosileba aqvs.

saxelmwifos mxridan uflebebisa da Tavisuflebebis uzrun-
velyofa xelisuflebis SezRudvis Taviseburi meqanizmia, romelic 
yovelTvis miiswrafvis gaZlierebisa da gafarToebisaken adamianis 
cxovrebis yvela sferoSi. swored amitom gaxda aucilebeli axali 
samarTlebrivi xasiaTis meqanizmebis Seqmna xelisuflebis boro-
tad gamoyenebis sawinaaRmdegod.

ombudsmenis instituts gansakuTrebuli adgili ukavia im meqan-
izmebs Soris, romlebic icaven adamianis uflebebsa da kanonier 
interesebs saxelmwifo mmarTvelobis organoTa TviTnebobisagan. 
ombudsmenis institutis SemoReba ganpirobebuli iyo saxelmwifo 
organoTa mier adamianis uflebebis darRvevisas uflebebis dacvis 
meqanizmis ganmtkicebis, moqalaqeebSi biurokratiuli sistemis 
mimarT daucvelobis grZnobis Semcirebis, mmarTvelobis xarisxis 
gaumjobesebisa da pirovnebasa da saxelmwifos Soris urTierTo-
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bis humanizirebis mizniT.
mTel msoflioSi saxelmwifoebrivi saqmianobis kritikis miux-

edavad, ombudsmeni xels uwyobs administraciisadmi ndobis gazr-
das. swored amitom es instituti iTvleba aRmasrulebeli xelisu-
flebis saqmianobaSi kanonierebisa da samarTlebrivi safuZvlis 
ganmtkicebis mniSvnelovan faqtorad, arasasamarTlo kontro-
lis formad. misi mTavari principia adamianis uflebebis dacva, 
gansxvavebuli saparlamento, sasamarTlo, administraciuli Tu 
sxvagvari kontrolisa da zedamxedvelobis formisgan.

2. 	ombudsmenis institutis warmoSoba da ganviTareba

ombudsmenis instituti pirvelad SvedeTSi 1809 wels daarsda. 
Tanamedrove saxiT is samefo ombudsmenis prototipia. mas Semdeg, 
rac SvedeTis mefe karl XII damarcxda poltavasTan brZolaSi (1709 
weli), man datova qveyana da wavida TurqeTSi. am periodSi SvedeTi 
qaosma moicva. aRniSnulis Sesawyvetad TurqeTSi myofma SvedeTis 
mefem 1713 wels gamosca kanoni SvedeTis samefo ombudsmenis Seqm-
nis Sesaxeb, romlis funqciebSic Sedioda zedamxedveloba qveyana-
Si kanonebisa da statutebis ganxorcielebasa da moxeleebis mier 
movaleobebis Sesrulebaze. mogvianebiT am Tanamdebobam ̀ iustici-
is kancleris~ saxelwodeba miiRo. 1766-1772 wlebSi SvedeTis par-
lamentma mefis yvela uflebamosileba Tavis xelSi aiRo, maT Soris 
iusticiis kancleris daniSvnac, Tumca 1772 wels mefe gustav III-m 
aRadgina samefo prerogativebi. 1809 wels taxtidan Camoagdes des-
potizmiT ganTqmuli mefe gustav IV adolfi da moiwvies riksdagi 
(SvedeTis parlamenti), romelmac gadawyvita mefesa da parlaments 
Soris Tanasworobis principze dafuZnebuli axali konstituciis 
miRebis sakiTxi.

XIX saukunis dasawyisSi sazogadoebrivi pirobebis liberaliza-
ciam xeli Seuwyo SvedeTSi konstituciuri normebis warmoSobas. 
1809 wels SvedeTis riksdagma miiRo dokumenti marTvis Sesaxeb 
(konstituciuri aqti). aRniSnul dokuments safuZvlad daedo mon-
teskies xelisuflebis danawilebis Teoria. mefisa da parlamen-
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tis uflebamosilebis gasaTanasworeblad am ukanasknels eZleoda 
specialuri saparlamento komisris (ombudsmenis) arCevis ufleba, 
romelsac zedamxedveloba unda gaewia, Tu rogorc Seasrulebdnen 
sasamarTloebi da xelisuflebis sxva organoebi parlamentis mier 
miRebul kanonebs.

dasawyisSive ombudsmeni aRiWurva aRmasrulebeli xelisuf-
lebisa da sxva organoTa saqmianobaze konstituciuri kontro-
lis ganxorcielebis funqciiT. mas daevala moqalaqeTa uflebebis 
dacva administraciis TviTnebobisagan. aRniSnuli dakavSirebulia 
SvedeTis administraciis samarTlis sistemasTan, romlis arsic 
gamoixateba imiT, rom saerTo sasamarTloebi ar axorcielebdnen 
kontrols administraciaze. Sesabamisad, igi rCeboda yovelgvari 
kontrolis gareSe. amasTan, Tanamdebobaze pirebi sicocxlis bo-
lomde iniSnebodnen. yovelive aman ganapiroba SvedeTis ombuds-
menis uflebamosilebis gavrceleba mmarTvelobasa da marTlmsa-
julebaze.

1919 wlidan msgavsi organoebi msoflios sxvadasxva qveyanaSi 
daarsda da samarTlebrivi kontrolis sistemaSi Sevida. ombuds-
menis instituti sazRvargareTis samarTalSi xasiaTdeba rogorc 
saparlamento da sasamarTlo kontroli da, agreTve, TviT admin-
istraciul organoTa kontroli. ombudsmenis institutze moTx-
ovnileba yvelaze metad maSin warmoiSoba, rodesac moqmed insti-
tutebs ar SeswevT sakontrolo funqciebis ganxorcielebis unari 
saxelmwifo mmarTvelobis organoebis mimarT da saWiroa moqalaqe-
Ta uflebebis damatebiTi dacva administraciis TviTnebobisagan. 
ombudsmenis institutis Seqmna mWidrodaa dakavSirebuli rogorc 
xelisuflebis danawilebis TeoriasTan, ise sazogadoebis Taname-
drove ganviTarebasa da saxelmwifo da administraciuli saqmi-
anobis gafarToebasTan. es ukanaskneli ki iwvevs saxelmwifo ad-
ministraciul organoebsa da moqalaqeebs Soris uTanxmoebis zr-
das. aRniSnuls xels uwyobs saxelmwifo aparatSi TanamSromelTa 
ricxvis mudmivi zrda, samarTlebrivi normebisa da miwerilobebis 
didi raodenoba, parlamentis sainformacio deficiti aRmasrule-
beli xelisuflebis saqmianobaze, administraciul sasamarTloTa 
saqmeebiT gadatvirTva da sxva. aseT pirobebSi moqalaqe yoveldRi-
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urad ganicdis sxvadasxva administraciuli Tu biurokratiuli 
organos zemoqmedebas, rac iwvevs maT ukmayofilebasa da undo-
blobas saxelmwifosadmi. yovelive zemoaRniSnulidan gamomdin-
are, SeiZleba gakeTdes daskvna, rom ombudsmenis institutis ga-
vrceleba da zogierTi qveynis politikur-samarTlebriv sistemaSi 
CarTva ganpirobebulia sazogadoebis cxovrebis yvela socialur 
sferoSi saxelmwifos SeRweviT, saxelmwifos administraciuli 
funqciebis gafarToebiT, saxelmwifoebrivi regulirebis gziT, 
rac amtkicebs sakanonmdeblo xelisuflebis rols da ganamt-
kicebs administraciuli aparatis poziciebs. garda amisa, arsebobs 
sxva garemoebebi, romlebic xsnian am institutis Seqmnas zogierT 
qveyanaSi. ZiriTadad es aris saxelmwifoebrivi saqmianobis yvela 
sferoSi samarTlebrivi funqciebis gafarToeba, saxelmwifos ad-
ministraciuli funqciebis gazrda, ris safuZvelzec wina planze 
gamodis aRmasrulebeli xelisufleba da iqmneba administraciul 
gadawyvetilebaTa personalizaciisa da individualizaciis saWi-
roeba. ombudsmeni afarToebs parlamentis tradiciul sakontro-
lo funqciebs sxva saxelmwifo organoebTan mimarTebiT. swored 
amitom msoflios mravalma qveyanam ombudsmenis institutis Camoy-
alibebiT Seavso moqmedi sakontrolo formebi.

3. 	saqarTvelos saxalxo damcveli

mTel msoflioSi ombudsmenebi cdiloben, ganamtkicon ndoba 
moqalaqesa da administracias Soris. miuxedavad aRniSnulisa, yov-
el calkeul saxelmwifoSi arsebobs Taviseburebani im konkretul 
miznebsa da amocanebTan mimarTebiT, romlebic dasmulia ama Tu im 
ombudsmenis samsaxuris mimarT. ombudsmeni muSaobs im pirobebSi, 
romlebic damaxasiaTebelia misi qveynisTvis. amitomac am uwyebis 
organizacia da funqcionirebis saSualebebi gansxvavebulia. aR-
niSnuli dakavSirebulia calkeul saxelmwifoTa specifikuro-
basTan ombudsmenis klasikuri modelis sakuTar, zog SemTxvevaSi 
savsebiT originalur, samarTlebriv da administraciul siste-
masTan misadagebisas. es arc aris gasakviri, radgan yoveli qveyana, 
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romelic am instituts amkvidrebs, cdilobs mis Serwymas ukve mo-
qmed samarTlebriv sistemasTan. amitomaa, rom ombudsmenis insti-
tutebs, saerTo niSnebis miuxedavad, aqvT is specifikuri Tavise-
burebani, romlebic ganpirobebulia erovnuli tradiciebiT, mo-
qmedi kontrolisa da zedamxedvelobis organoTa sistemiT, maT 
Soris, kompetenciaTa ganawilebiT da a.S.

saqarTvelos saxalxo damcvelic ar aris gamonaklisi. ombuds-
menis qarTuli institutis nairsaxeobisTvis damaxasiaTebelia 
rogorc tradiciuli niSnebi, ise is Taviseburebani, rac mas ga-
nasxvavebs msoflioSi gavrcelebuli analogebisagan.

saxalxo damcvelis Tanamdeboba pirvelad saqarTveloSi 1995 wlis 
24 agvistos konstituciis 43-e muxlis safuZvelze iqna SemoRebuli, 
romlis ZaliTac adamianis uflebaTa da TavisuflebaTa dacvas ze-
damxedvelobas uwevs saxalxo damcveli. saqarTvelos saxalxo dam-
cvelis arCevisa da uflebamosilebis sakiTxebi konkretulad aisaxa 
saqarTvelos parlamentis mier 1996 wlis 16 maiss miRebul organul 
kanonSi `saqarTvelos saxalxo damcvelis Sesaxeb~.

saxalxo damcveli saqarTvelos teritoriaze avlens adamianis 
uflebaTa da TavisuflebaTa darRvevis faqtebs da xels uwyobs 
darRveuli uflebebis aRdgenas. am mizniT saxalxo damcveli ze-
damxedvelobs saxelmwifo xelisuflebis, adgilobrivi TviTmma-
rTvelobis organoebis, Tanamdebobisa da iuridiul pirTa saqmian-
obas, afasebs maT mier miRebul aqtebs, aZlevs maT rekomendaciebsa 
da winadadebebs. 

saqarTvelos konstitucia da organuli kanonic amkvidrebs sax-
alxo damcvelis damoukideblobis garantiebs. konstitucia am mxriv 
amkvidrebs normas, romlis Tanaxmadac saxalxo damcvelis saqmiano-
bisaTvis dabrkolebaTa Seqmna isjeba kanoniT. pasuxismgeblobis 
TvalsazrisiT kidev ufro amkacrebs moTxovnas organuli kanoni, 
rodesac aRniSnavs, rom ̀ saqarTvelos saxalxo damcveli damoukide-
belia da emorCileba mxolod konstituciasa da kanons. raime zemo-
qmedeba saqarTvelos saxalxo damcvelze an Careva mis saqmianobaSi 
akrZalulia da isjeba kanoniT~ (me-4 muxli) da `am kanoniT dadge-
nil movaleobaTa Seusrulebloba, agreTve saqarTvelos saxalxo 
damcvelis saqmianobisaTvis nebismieri formiT dabrkolebis Seqmna 
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isjeba kanoniT da aisaxeba saqarTvelos saxalxo damcvelis yovel-
wliur angariSSi, rac saqarTvelos parlamentis gansakuTrebuli 
msjelobis sagani iqneba~ (25-e muxlis 1-li punqti).

damatebiT organuli kanoni iTvaliswinebs normas saxalxo dam-
cvelis imunitetis Sesaxeb. saxalxo damcveli xelSeuxebelia, _ 
aRniSnulia kanonis me-5 muxlSi, _ dauSvebelia misi sisxlis sa-
marTlis pasuxisgebaSi micema, dakaveba an dapatimreba, misi binis, 
manqanis, samuSao adgilis an piradi gaCxreka saqarTvelos par-
lamentis Tanxmobis gareSe. gamonaklisia danaSaulze waswrebis 
SemTxveva, rac dauyovnebliv unda ecnobos saqarTvelos parla-
ments. Tu igi ar miscems Tanxmobas, dakavebuli an dapatimrebuli 
saxalxo damcveli dauyovnebliv unda gaTavisufldes. saqarTve-
los parlamenti Sesabamis gadawyvetilebas iRebs saqarTvelos 
generaluri prokuroris mimarT ara ugvianes 14 (ToTxmeti) dRisa.

saqarTvelos saxalxo damcvelis sisxlis samarTlis pasuxis-
gebaSi micemis, dakavebis an dapatimrebis Sesaxeb Tanxmobisas misi 
uflebamosileba SeCerdeba sasamarTlos mier saboloo gadawy-
vetilebis miRebamde. saxalxo damcvelis mimarT gamamarTlebeli 
ganaCenis gamotanis an mareabilitirebel safuZvelze saqmis Sewy-
vetis SemTxvevaSi saxalxo damcvelis uflebamosileba aRdgeba.

saqarTvelos saxalxo damcveli pasuxisgebaSi ar miecema Tavisi 
movaleobis Sesrulebisas gamoTqmuli azrebisa da Sexedulebebisa-
Tvis. masve ufleba aqvs, Cveneba ar misces im faqtebis gamo, romlebic 
mas, rogorc saxalxo damcvels, gaandes. dauSvebelia am sakiTxTan 
dakavSirebuli werilobiTi masalis dayadaReba. es ufleba saxalxo 
damcvels unarCundeba uflebamosilebis Sewyvetis Semdegac.

saqarTvelos saxalxo damcvelis damoukideblobis mizniT 
saxelmwifo valdebulia, Seuqmnas mas moRvaweobisa da cxovrebis 
Rirseuli pirobebi, amasTan, uzrunvelyos misi uflebamosile-
bebis Seuferxebeli ganxorcielebis pirobebi. misi gancxadebis 
safuZvelze Sesabamisi saxelmwifo organoebi valdebuli arian, 
uzrunvelyon saxalxo damcvelisa da misi ojaxis usafrTxoeba.

saxalxo damcvelad airCeva saqarTvelos moqalaqe 5 (xuTi) wlis va-
diT. mas irCevs saqarTvelos parlamenti sruli Semadgenlobis xmebis 
umravlesobiT. kandidaturis wardgenis ufleba aqvT: saqarTvelos 
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prezidents, saparlamento fraqcias, parlamentis wevrTa, sul cota, 
aTkacian jgufs, romlebic ar Sedian arcerT fraqciaSi. kenWisyris 
win saqarTvelos parlamentis Tavmjdomare saqarTvelos parlaments 
acnobebs kandidatTa sias da maT werilobiT Tanxmobas saxalxo dam-
cvelis Tanamdebobaze arCevis Sesaxeb. yovel asarCev kandidats kenWi 
eyreba cal-calke. kenWisyra farulia. kenWisyris Sedegad arCeulad 
CaiTvleba kandidati, romelic met xmas miiRebs, magram aranakleb 
saqarTvelos parlamentis sruli Semadgenlobis umravlesobis xme-
bisa. Tu kenWisyrisaTvis sakmarisi xmebi verc erTma kandidatma ver 
miiRo, kenWisyridan ara uadres 7 (Svidi) da ara ugvianes 14 (ToTxmeti) 
dRisa tardeba xelaxali arCevnebi. arCevnebis erT ciklSi erTi da im-
ave kandidaturis wardgena SeiZleba mxolod orjer.

axalarCeuli saxalxo damcvelis uflebamosileba iwyeba Tanam-
debobaze myofi saxalxo damcvelis uflebamosilebis vadis gasv-
lis momdevno dRidan. saxalxo damcvelis uflebamosileba wydeba 
arCevidan 5 (xuTi) wlis Tavze an misi uflebamosilebis vadamde 
Sewyvetisas. erTi da igive piri saqarTvelos saxalxo damcvelis 
Tanamdebobaze SeiZleba airCes zedized mxolod orjer.

saxalxo damcvelis Tanamdeboba SeuTavsebelia saxelmwifo xelis-
uflebisa da adgilobrivi TviTmmarTvelobis warmomadgenlobiTi 
organos wevrobasTan, saxelmwifo samsaxurSi nebismier Tanamdebo-
basa da anazRaurebad saqmianobasTan, samecniero, pedagogiuri da 
saxelovnebo moRvaweobis garda. igi ar SeiZleba iyos politikuri 
partiis wevri, an monawileobdes politikur saqmianobaSi.

saxalxo damcvels saqarTvelos parlamenti irCevs Tanamde-
bobaze myofi saxalxo damcvelis uflebamosilebis vadis gasv-
lamde ara uadres 60 (samoci) da vadis gasvlidan ara ugvianes 30 
(ocdaaTi) dRisa.

saxalxo damcvelis uflebamosilebis vadamde Sewyvetis 
SemTxvevaSi parlamentis mier axali saxalxo damcvelis arCevamde 
mis movaleobas asrulebs saxalxo damcvelis moadgile. aseT 
SemTxvevaSi saxalxo damcvelis moadgile sargeblobs saxalxo dam-
cvelisaTvis miniWebuli uflebebiT, samarTlebrivi garantiebiTa 
da xelSeuxeblobiT.

saxalxo damcvels uflebamosileba vadamde Seuwydeba, Tu: 
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a) dakarga saqarTvelos moqalaqeoba; 
b) zedized 4 (oTxi) Tvis ganmavlobaSi ver asrulebda Tavis mova-

leobas; 
g) mis mimarT kanonier ZalaSi Sevida sasamarTlos gamamtyunebeli 

ganaCeni; 
d) sasamarTlom cno qmeduunarod, ugzo-ukvlod dakargulad an 

gardacvlilad; 
e) daikava an ukavia saqarTvelos saxalxo damcvelis statusTan 

SeuTavsebeli Tanamdeboba, an eweva SeuTavsebel saqmianobas; 
v) nebayoflobiT gadadga; 
z) gardaicvala.

saxalxo damcveli amowmebs adamianis uflebaTa da Tavisufleba-
Ta dacvis mdgomareobas, maTi darRvevis faqtebs rogorc miRebuli 
gancxadebebisa da saCivrebis safuZvelze, ise sakuTari iniciativiT, 
Tu misTvis cnobili gaxdeba am darRvevaTa Sesaxeb. saxalxo damcve-
li ganixilavs saqarTvelos moqalaqeTa, saqarTvelos teritori-
aze droebiT an mudmivad myof ucxoelTa da moqalaqeobis armqone 
pirTa, arasamTavrobo organizaciaTa gancxadebebsa da saCivrebs, 
romlebic exeba saxelmwifo xelisuflebisa da adgilobrivi TviTm-
marTvelobis organoTa, saxelmwifo da arasaxelmwifo organizaci-
aTa, dawesebulebaTa, sawarmoTa, Tanamdebobisa da iuridiul pirTa 
qmedebebs an maT aqtebs saqarTvelos konstituciiTa da kanoniT 
dadgenil uflebaTa da TavisuflebaTa, agreTve im saerTaSoriso 
xelSekrulebebiT dadgenil uflebaTa da TavisuflebaTa darRveve-
bis Sesaxeb, romelTa monawilec aris saqarTvelo.

gancxadebebsa da saCivars saxalxo damcveli ganixilavs mxolod 
im SemTxvevaSi, Tu ganmcxadebeli sadavod xdis aRniSnul sakiTx-
ebze miRebuli zemdgomi organos, administraciuli organos an 
sasamarTlos kanonier ZalaSi Sesul gadawyvetilebas da rodesac 
gancxadeba an saCivari exeba sakiTxis ganxilvis dros adamianis 
uflebaTa da TavisuflebaTa darRvevas.

udavod mniSvnelovania saxalxo damcvelis uflebamosile-
ba, Seamowmos dakavebis, winaswari patimrobisa da Tavisuflebis 
SezRudvis sxva adgilebSi adamianis uflebaTa da TavisuflebaTa 
dacvis mdgomareoba. igi piradad xvdeba da esaubreba dakavebuls, 
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winaswar patimrobaSi myofT da msjavrdebulebs, amowmebs aRniS-
nul dawesebulebaSi maTi yofnis damadasturebel dokumentacias.

saxalxo damcveli uzrunvelyofilia sakanonmdeblo garantie-
biT, rac mas aZlevs masze dakisrebuli amocanebis ganxorcieleb-
is met SesaZleblobas, kerZod, movaleobis Sesrulebisas saxalxo 
damcvels ufleba aqvs:
a) daubrkoleblad Sevides saxelmwifo xelisuflebisa da adg-

ilobrivi TviTmmarTvelobis nebismier organoSi, nebismier sa-
warmoSi, organizaciasa da dawesebulebaSi, maT Soris samxedro 
qvedanayofSi, dakavebis, winaswari patimrobisa da Tavisuflebis 
SezRudvis adgilebSi;

b) mosTxovos da miiRos saxelmwifo xelisuflebisa da adgilo-
brivi TviTmmarTvelobis organoebis, sawarmoebis, organizacie-
bisa da dawesebulebebisagan, agreTve iq dasaqmebul Tanamdebo-
bis pirTagan SemowmebisaTvis aucilebeli yvela cnoba, sabuTi 
da sxva masala;

g) miiRos axsna-ganmarteba gamosakvlev sakiTxebze nebismieri Tan-
amdebobis pirisagan;

d) saxelmwifo da/an arasaxelmwifo dawesebulebebis meSveobiT 
Caataros saeqsperto gamokvlevebi da moamzados daskvnebi, moi-
wvios specialistebi saeqsperto da sakonsultacio samuSaoTa 
Sesasruleblad;

e) gaecnos sisxlis samarTlis, samoqalaqo da administraciul 
saqmeebs, romelTa Taobaze miRebuli gadawyvetilebebic kano-
nier ZalaSia Sesuli. 
saxalxo damcvels organuli kanoni aniWebs Semowmebis Sedegad 

gamovlenili darRvevebis aRkveTis an gamosworebis mizniT rea-
girebis formebsa da saSualebebs. Semowmebis Sedegebis mixedviT, 
saxalxo damcveli uflebamosilia:
a) adamianis uflebaTa da TavisuflebaTa uzrunvelyofis mizniT 

winadadebebi warudginos parlaments kanonmdeblobis srulyo-
fis Sesaxeb;

b) adamianis darRveul uflebaTa da TavisuflebaTa aRsadgenad 
rekomendaciebi gaugzavnos im saxelmwifo organos, Tanamdebo-
bis an iuridiul pirs, romlis moqmedebamac gamoiwvia adamianis 
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uflebaTa darRveva;
g) danaSaulis niSnebis gamovlenis SemTxvevaSi Tavis xelT arse-

buli masalebi gadasces Sesabamis organoebs sisxlis samarTlis 
saqmis aRZvris rekomendaciiT;

d) Seitanos winadadebebi Sesabamis organoebSi im pirTa disci-
plinuri an administraciuli pasuxismgeblobis Sesaxeb, romelTa 
moqmedebamac gamoiwvia adamianis uflebaTa da TavisuflebaTa 
darRveva;

e) rekomendaciiT mimarTos Sesabamis sasamarTlo instancias Zal-
aSi Sesuli sasamarTlo gadawyvetilebis kanonierebis Semowme-
bis Taobaze, Tuki Semowmebis Sedegad miiCnevs, rom sasamarTlo 
warmoebis procesSi adamianis uflebaTa da TavisuflebaTa dar-
Rvevas SeeZlo arsebiTad emoqmeda sasamarTlo gadawyvetilebis 
miRebaze;

v) acnobos masobrivi informaciis saSualebebs adamianis uflebaTa 
da TavisuflebaTa darRvevasTan dakavSirebiT Catarebuli Se-
mowmebis Sedegebi;

z) miRebuli gadawyvetilebebi gamoaqveynos specialur moxsenebeb-
sa da specialur angariSebSi;

T) werilobiT mimarTos saqarTvelos prezidents da moxsenebiT 
wardges saqarTvelos parlamentis winaSe adamianis uflebaTa 
da TavisuflebaTa uxeS da/an masobriv darRvevaTa SemTxvevaSi, 
Tuki mis gankargulebaSi arsebuli reagirebis saSualebebi ara-
sakmarisi iqneba;

i) konstituciuri sarCeliT mimarTos sakonstitucio sasamarT-
los, Tu amomrCevelTa moTxovnis miuxedavad ar dainiSna ref-
erendumi; Tu miiCnevs, rom referendumis Catareba ewinaaRm-
degeba saqarTvelos konstituciis 74-e muxlis me-2 punqtis 
moTxovnebs, an Tu normatiuli aqtiT an misi calkeuli normebiT 
darRveulia saqarTvelos konstituciis me-2 TavSi aRiarebuli 
adamianis uflebani da Tavisuflebani;

k) gansakuTrebul SemTxvevaSi mimarTos saqarTvelos parlaments 
adamianis uflebaTa da TavisuflebaTa darRvevis faqtTan dakav-
SirebiT parlamentis droebiTi sagamoZiebo komisiis Seqmnisa da 
saqarTvelos parlamentis mier sakiTxis ganxilvis moTxovniT.
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saxalxo damcvelis urTierToba parlamentTan ormxrivad sas-
argebloa, vinaidan, erTi mxriv, es xels uwyobs qveynis warmomadgen-
lobiT organos, gaafarToos adamianis uflebebisa da Tavisufle-
bebis zedamxedvelobis areali, xolo, meore mxriv, mniSvnelovnad 
amaRlebs Tavad saxalxo damcvelis moRvaweobis nayofierebas. 
swored amitom kanoni am TanamSromlobis konkretul formebsa da 
meTodebs adgens (21-e muxlis `k~ punqti da 22-e muxli).

yoveli wlis martsa da oqtomberSi saxalxo damcveli parla-
ments warudgens angariSs qveyanaSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, sadac miTiTebuli unda iyos 
saxelmwifo xelisuflebisa da adgilobrivi TviTmmarTvelobis 
organoebi, Tanamdebobis an iuridiuli pirebi, romelnic arRveven 
adamianis uflebebsa da Tavisuflebebs, ar iTvaliswineben saxalxo 
damcvelis rekomendaciebs am uflebaTa aRdgenis RonisZiebebTan 
dakavSirebiT. amas garda, angariSi unda Seicavdes qveyanaSi adami-
anis uflebaTa da TavisuflebaTa uzrunvelyofis zogad Sefase-
bebs, daskvnebsa da rekomendaciebs. 	

saxalxo damcvelis saqmianobis uzrunvelyofisaTvis iqmneba 
saxalxo damcvelis samuSao aparati, romlis struqturas, muSao-
bis wessa da organizacias gansazRvravs saxalxo damcveli samuSao 
aparatis debulebiT.

saqarTvelos saxalxo damcvelis samuSao aparats 
xelmZRvanelobs saqarTvelos saxalxo damcvelis moadgile, 
romelsac Tanamdebobaze niSnavs da aTavisuflebs saqarTvelos 
saxalxo damcveli. saxalxo damcvelis moadgileze vrceldeba sax-
alxo damcvelisaTvis dadgenili Tanamdebobrivi SeuTavseblobis 
moTxovnebi.

saqarTvelos saxalxo damcvelis moadgile da aparatis TanamSrom-
lebi gaTvaliswinebul uflebamosilebas axorcieleben saxalxo dam-
cvelis specialuri rwmunebiT. uflebamosilebis ganxorcielebisas 
specialuri rwmunebis mqone pirs ufleba aqvs, Cveneba misces mxolod 
saxalxo damcvelis TanxmobiT. es ufleba zemoT dasaxelebul pirs 
unarCundeba uflebamosilebis Sewyvetis Semdegac.
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4. 	miznobrivi cvlilebebi saxalxo damcvelis institutis 
gansamtkiceblad

zemoxsenebuli uflebamosilebebis ganmtkicebisa da realobaSi 
gatarebis mizniT, saWiroa, gafarTovdes saxalxo damcvelis sakon-
stituciio regulirebis farglebi. kerZod, unda Camoyalibdes kon-
stituciis Tavi saxalxo damcvelis Sesaxeb, romelSic gaTvaliswineb-
uli iqneba misi saqmianobis ZiriTadi mimarTulebebi, damoukideblo-
bis garantiebi da daTxovnis wesi. konstituciuri regulirebis ga-
farToeba xels Seuwyobs saxalxo damcvelis institutis gaZlierebas 
da gazrdis mis kontrols administraciul organoebze.

udavoa, rom saxalxo damcvelis instituti damoukidebeli unda 
iyos politikuri zegavlenisgan. amisaTvis saWiroa gaizardos sax-
alxo damcvelis uflebamosilebis vada 5 wlidan 7-8 wlamde. saWiroa 
aikrZalos ori vadiT daniSvna. amiT Seiqmneba damatebiTi winapiroba 
damoukidebeli saxalxo damcvelis Camosayalibeblad, vinaidan ar 
iarsebebs vadis gaxangrZlivebis motivacia. amasTanave, mniSvnelova-
nia, Tu Seiqmneba daniSvnis gamWvirvale da depolitizebuli proce-
dura sazogadoebrivi ganxilvis SesaZleblobebiT, romelic uzrun-
velyofs obieqturi da miukerZoebeli SerCevis process.

saxalxo damcvelis daTxovnisas unda moqmedebdes impiCmen-
tis procedura, raTa moxdes misi dacva politikuri zewolisgan. 
saxalxo damcvelis institutis saqmianobis didi xniT Seferxe-
bis Tavidan asacileblad axali saxalxo damcvelis daniSvna unda 
moxdes daTxovnidan ara umetes sami Tvis vadaSi. saxalxo damcvel-
is daTxovnis safuZvlebi da wesi unda mowesrigdes konstituciiT.

saxalxo damcvelis Tanamdebobaze dasaniSni piri unda akmayo-
filebdes iseT minimalur moTxovnebs, rogorebicaa: saqarTvelos 
moqalaqeoba, umaRlesi ganaTleba, muSaobis gamocdileba adamianis 
uflebebis, samarTlis, mediis, ganaTlebis sferoSi.

adamianis uflebaTa darRvevebTan brZolisa da sakanonmdeblo 
procesSi monawileobis, aseve administarciuli organoebis saqmian-
obaze monitoringis efeqtianad ganxorcielebis mizniT, unda gafar-
Tovdes sakanonmdeblo organos muSaobaSi misi monawileobis SesaZle-
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blobebi; saxalxo damcvels unda hqondes administraciul organoebze 
damatebiTi administraciuli kontrolis ganxorcielebis berketi.

mniSvnelovania, saxalxo damcvels gadaeces administraciul 
organoebSi sistematiuri darRvevebis moZiebisa da maTze reagire-
bis uflebamosileba. aRniSnuli meqanizmi gulisxmobs saxalxo 
damcvelis uflebas, Seamowmos administraciuli organos proce-
durebi, ramdenad gamWvirvalea misi muSaoba da ramdenad aris da-
culi administraciuli kodeqsis moTxovnebi. darRvevis aRmoCenis 
SemTxvevaSi saxalxo damcvels ufleba aqvs, rekomendaciiT mima-
rTos administraciul organos. administraciuli organo valde-
bulia, Seasrulos saxalxo damcvelis rekomendaciebi. uari reko-
mendaciis gaziarebaze unda iyos dasabuTebuli.

parlamentTan TanamSromlobis arsebuli CarCoebi unda gafar-
Tovdes _ saxalxo damcvels unda mieces SesaZlebloba, daeswros 
komitetis sxdomebs da monawileoba miiRos sxdomaSi saTaTbiro 
xmis uflebiT; adamianis uflebaTa sakiTxebTan dakavSirebiT 
moiTxovos saparlamento komitetis mosmena. komitetis mxridan 
uari unda iyos dasabuTebuli.

saxalxo damcvelisaTvis Tavisi uflebamosilebebis ganxor-
cielebisas mniSvnelovania, finansurad damoukidebeli iyos admin-
istraciuli organoebisgan, raTa SeinarCunos obieqturoba da miuk-
erZoebloba. damoukideblobis mTavari garanti finansuri stabil-
urobaa, rac dRes arasakmarisad aris asaxuli kanonmdeblobaSi. 

finansur garantiebze saubrisas mxedvelobaSi gvaqvs saxalxo 
damcvelis mier Tavisi biujetis proeqtis Tavad Sedgena da prezi-
dentisTvis wardgena biujetis proeqtSi Sesatanad, mTavrobis am 
procesSi yovelgvari Carevis gareSe; amasTanave, saxalxo damcvel-
is saqmianobisTvis biujetiT gaTvaliswinebuli Tanxa ar unda iyos 
wina wlisaze naklebi.

5. 	daskvna

ombudsmenis institutma miiRo sakanonmdeblo da sazogadoe-
brivi aRiareba im saxelmwifoebSi, sadac arsebobs marTva-gamgeo-
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bis sxvadasxva forma _ konstituciuri monarqia, saprezidento 
respublika, saparlamento respublika. ombudsmenis instituti 
warmatebiT funqcionirebs sxvadasxva samarTlebriv (anglosaqsu-
ri da kontinenturi samarTlis) ojaxs mikuTvnebul saxelmwifoe-
bSi. ombudsmenis nebismier saxelmwifo wyobilebasTan Segueba 
aixsneba im garemoebiT, rom yvela qveynisaTvis damaxasiaTebelia 
biurokratiuli problemebi. saxelmwifos administraciuli fun-
qciebis gafarToebasa da saxelmwifo regulirebis zrdas Sedegad 
sakanonmdeblo xelisuflebis mniSvnelobis Semcireba da aRmas-
rulebel struqturaTa poziciebis ganmtkiceba mohyveba. ar aris 
gamoricxuli administraciuli organoebis Segnebuli gadaxra sa-
marTlebrivi da administraciuli eTikis normebisagan. amas garda, 
Tanamedrove administraciul dawesebulebaTa rTuli aparati 
dazRveuli ar aris SemTxveviTi Secdomebisagan.

saxelmwifosa da moqalaqes Soris urTierTobaTa daZabulo-
bis SemcirebaSi dainteresebulia ara marto moqalaqe, aramed 
TviT saxelmwifoc. problemaTa saerTo xasiaTma (mmarTvelobis 
biurokratiulobam, moqalaqeTa individualuri uflebebis xely-
ofam, xelisuflebis avtoritetis dacemam) ganapiroba sxvadasxva 
konstituciuri tradiciisa da cxovrebis donis mqone saxelmwi-
foebSi ombudsmenis institutis damkvidreba. ombudsmenis sam-
saxuris SemoRebisas sazogadoeba da saxelmwifo imedovneben, rom 
uzrunvelyofili iqneba liberalur faseulobaTa da adamianis 
uflebaTa dacva.

yvela saxelmwifom, romelmac SemoiRo ombudsmenis instituti, 
Sesabamis kanonebSi aRiara, rom ombudsmeni aris samarTlebrivi 
dacvis subsidiuri saSualeba moqmed samarTlebriv meqanizmebTan 
mimarTebiT. kanonmdeblebi iRvwian imisken, rom samarTaldamcav 
organoTa uflebamosilebani ar gadaikveTos, xolo maT iurisdiq-
ciaSi warmoSobili kolizia swrafad da umtkivneulod gadawydes.

ombudsmenis instituti, daarsebidan moyolebuli, TiToeuli 
saxelmwifo mas garkveul iuridiul faseulobas aniWebs. ombuds-
meni moqalaqis uflebebis dacvisas ar kargavs Tavis sajarosamarT-
lebriv xasiaTs. ombudsmeni emsaxureba sazogadoebriv interesebs. 
igi ar moqmedebs rogorc im piris advokati, romelmac mas saCivriT 
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mimarTa. imavdroulad, ombudsmeni axorcielebs moqalaqeTa ufle-
bebis dacvis funqcias, riTac inarCunebs wonasworobas kerZo da 
sazogadoebriv interesebs Soris. yvela saxelmwifoSi ombudsmen-
Ta prioritetuli mizania individualuri samarTlebrivi sferoTi 
uzrunvelyofa. amasTan, aucilebeli ar aris misi iuridiuli nor-
mis saxiT damkvidreba. am mxriv, ombudsmeni arsebiTad gansxvavdeba 
samarTlebrivi dacvis klasikuri saSualebebisagan.

erTi SexedviT, ombudsmeni SeiZleba mogveCvenos biurokratii-
saTvis usafrTxo institutad. bevris azriT, mas iuridiuli Zalau-
fleba aklia. dResdReisobiT msoflioSi moqmedi ombudsmenis sam-
saxuri iTvleba darwmunebis meqanizmad, radganac iyenebs gaxmaure-
bis sanqcias, kritikasa da sxva saSualebebs. ombudsmeni warmatebas 
maSin aRwevs, rodesac Seswevs unari, Tavisi mosazrebiT daarwmu-
nos administraciuli organoebi, moaxdinon moraluri zegavlena 
administraciaze. ombudsmeni yovelTvis mzad aris, mSvidobiani 
urTierToba iqonios administraciul organoebTan, magram Tavisi 
maRali sazogadoebrivi avtoritetiT SeuZlia CinovnikTa mor-
aluri da profesionaluri diskreditirebac. nebismier saxelmwi-
foSi ombudsmenis samsaxuris meTvalyureoba da rekomendaciebi 
umaRles donezea Sefasebuli, radganac isini warmoadgenen mma-
rTvelobis sistemis funqcionirebis socialuri analizis Sedegs.

saqarTvelos saxalxo damcvelis instituti msoflioSi ga-
vrcelebuli ombudsmenis klasikuri institutis nairsaxeobaa. 
miuxedavad imisa, rom aRniSnuli instituti TiTqmis 10 weliwadia 
funqcionirebs, ver moxerxda misi sruli samarTlebrivi daxvewa, 
ramac unda uzrunvelyos am institutis sruli damoukidebloba 
da kanonmdeblobiT miniWebuli funqciebis srulyofilad real-
izacia.
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adamianis uflebaTa evropuli 
sasamarTlos kompetencia

1. 	Sesavali

am statiis mizania, gaaanalizos adamianis uflebaTa evropuli 
sasamarTlos kompetencia rogorc am sasamarTlos damfuZnebeli 
dokumentis _ 1950 wlis adamianis uflebaTa evropuli konvenciis, 
aseve am sasamarTlos praqtikis fonze da ganixilos am kompeten-
ciis konkretuli sferoebis evoluciis sakiTxebi.

rodesac sakiTxi exeba adamianis uflebaTa evropuli sasamarT-
los kompetencias, mxedvalobaSi unda miviRoT ori fundamenturi 
mniSvnelobis faqtori: 1) adamianis uflebaTa evropuli sasamarT-
lo aris saerTaSoriso sasamarTlo organo, romelic dafuZneb-
ulia saxelmwifoTaSorisi SeTanxmebis safuZvelze da romlis 
uflebamosilebebi gansazRvrulia misi damfuZnebeli dokumenti-
Ta da reglamentiT; 2) adamianis uflebaTa evropul sasamarTlos 
aqvs specifikuri misia – uzrunvelyos adamianis uflebaTa dacva 
evropuli konvenciis monawile saxelmwifoebSi. 

saerTaSoriso samarTalSi miRebuli principia, rom saerTaSo-
riso sasamarTlo organoebis kompetencia emyareba saxelmwifoTa 
Tanxmobas. Sesabamisad, sasamarTlo organos aqvs ufleba, ganaxor-
cielos Tavisi kompetencia im moculobiT, ra moculobiTac mas is 
gadaeca saxelmwifoTaSorisi SeTanxmebis safuZvelze. evropuli 
sasamarTlos SemTxvevaSi es faqtori saxezea, radgan igi dafuZneb-
ulia saxelmwifoTaSorisi SeTanxmebis mixedviT. amasTanave, am 
SeTanxmebis gamoyenebis da ganmartebis sferoSi gaiTvaliswineba 
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is faqtoric, rom sasamarTlo aris e.w. sajaro wesrigis organo, 
radgan misi daniSnulebaa, daicvas is fundamenturi Rirebulebebi 
da principebi, romlebic gamoixateba adamianis uflebebSi. es ori 
faqtori – anu sasamarTlos normatiuli safuZveli da misi speci-
fikuri mandati – gavlenas axdens am organos uflebamosilebaTa 
moculobasa da, Sesabamisad, mis kompetenciaze.

2. 	adamianis uflebaTa evropuli sasamarTlos 
kompetenciis safuZveli da ganviTarebis istoria

adamianis uflebaTa evropuli sasamarTlo funqcionirebs 
adamianis uflebaTa evropuli konvenciis safuZvelze, romelic 
miRebul iqna 1950 wels. konvenciis me-19 muxlis mixedviT, sasa-
marTlo aris organo, romelic pasuxismgebelia konvenciis monaw-
ile saxelmwifoTa mier maTi saxelSekrulebo valdebulebebis Ses-
rulebis uzrunvelyofaze.

konvenciis Tavdapirveli meqanizmis mixedviT, romelic 1950 wlis 
redaqciis safuZvelze Seiqmna, adamianis uflebaTa evropuli sasa-
marTlo ar iyo erTaderTi organo, romelic konvenciiT nakisr val-
debulebaTa Sesrulebaze iyo pasuxismgebeli. Mme-19 muxliT (1950 
wlis redaqciiT) dafuZnda ori organo: adamianis uflebaTa evro-
puli komisia da adamianis uflebaTa evropuli sasamarTlo. kom-
petencia am or organos Soris mkacrad iyo gamijnuli. komisia iyo 
pirveli instancia, romelSic Sedioda rogorc saxelmwifoTa, ise 
individualuri saCivrebi (konvenciis 1950 wlis redaqciis 24-e da 
25-e muxlebis Sesabamisad). komisiis ZiriTadi funqcia iyo gadawy-
vetilebebis miReba imis Sesaxeb, Sedioda Tu ara esa Tu is saCivari 
konvenciis organoTa kompetenciaSi. upirveles yovlisa, es moicav-
da saCivris misaRebobis (admissibility) sakiTxebs. saCivari miuRebelia, 
Tu is anonimuria, an ar miuTiTebs konvenciis romelime konkretul 
debulebaze, an ukve ganxilul iqna sxva saerTaSoriso organos mier,� 

�	 es SezRudva ZiriTadad exeba im saqmeebs, romlebic ganxilul iqna gaeros adamianis 
uflebaTa komitetis mier, romelic daarsebulia samoqalaqo da politikur uflebaTa 
Sesaxeb saerTaSoriso paqtis (1966) me-40 muxlis safuZvelze da iRebs individualur sa-
Civrebs amave paqtis I damatebiTi oqmis safuZvelze.
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an Tu masTan dakavSirebiT ar aris amowuruli samarTlebrivi dacvis 
Sidasaxelmwifo saSualebebi, an Tu bolo Sidasaxelmwifo gadawy-
vetilebis miRebidan gasulia eqvs Tveze meti.

pretenziis Tu saCivris misaRebobis sakiTxi enaTesaveba sasa-
marTlo organos iurisdiqciis sakiTxs, radgan saCivris miuRe-
bloba, iurisdiqciis naklebobis msgavsad, SeuZlebels xdis saqmis 
sasamarTlo ganxilvas. magram misaReboba gansxvavdeba iurisdiqci-
isagan imiT, rom iurisdiqcia miuTiTebs sasamarTlo organos kom-
petenciaze drois, sivrcisa da pirTa wris mixedviT (magaliTad, 
moTxovna, rom sasamarTlos ar SeuZlia ganixilos ama da am sak-
iTxTan dakavSirebuli saqmeebi), maSin, rodesac misaReboba exeba 
Tavad pretenziis Tvisebebs da masTan dakavSirebul garemoebebs. 
ramdenadac konvenciis teqstis mixedviT misaRebobis kriteriume-
bi gansazRvrulia, SeiZleba iTqvas, rom evropuli sasamarTlos 
SemTxvevaSi misaRebobisa da iurisdiqciis moTxovnebi met-nakle-
bad Serwymulia erTmaneTTan.

Tu komisia miiRebda gadawyvetilebas, rom saCivari miuRebelia, 
es iyo saqmis ganxilvis dasasruli; im SemTxvevebSi, roca komisia 
miiRebda gadawyvetilebas, rom saCivari misaRebia, rCeboda ori 
SesaZlebloba: pirveli iyo is, rom komisias gamohqonda gadawy-
vetileba saqmis arsTan dakavSirebiT; meore SesaZleblobis mixed-
viT, saqme SeiZleboda gadascemoda gansaxilvelad adamianis ufle-
baTa evropul sasamarTlos, Tu aseT gadawyvetilebas miiRebda da-
zaralebuli piris moqalaqeobis saxelmwifo, mopasuxe saxelmwifo 
an Tavad komisia. Tu saqme gadaecemoda sasamarTlos, konvenciis 
48-e muxlis mixedviT, sasamarTlos unda ganesazRvra, hqonda Tu 
ara mas iurisdiqcia mocemul saqmeze. 

calke unda gamoiyos konvenciis 28-e muxlis mier gaTval-
iswinebuli morigebis procedura. mas Semdeg, rac komisia daadgen-
da, rom saCivari misaRebia, ixsneboda gza mxareTa morigebisTvis. 
garkveul SemTxvevebSi es morigeba xdeboda politikuri kompro-
misis safuZvelze da adamianis uflebaTa dacvis xarjze. magali-
Tad, TurqeTis winaaRmdeg aRZrul saqmeze, romelic exeboda Tur-
qeTis mTavrobis mier qurTebiT dasaxlebul samxreT-aRmosavleT 
regionebSi adamianis uflebaTa masobrivi darRvevis faqtebs, 
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komisiam, SeiZleba iTqvas, brmad moiwona mxareTa mier miRweuli 
SeTanxmeba morigebis Sesaxeb da faqtobrivad araferi gaakeTa, 
raTa uzrunveleyo am regionebSi Cadenili darRvevebisaTvis daza-
ralebul pirTa kompensacia da, aseve, momavalSi darRvevebis ganu-
meorebloba.�

yovelive zemoTqmuli aseve ganapirobebda imas, rom saqmis 
ganxilvis procedura didxans grZeldeboda da misi zogierTi 
elementi aSkarad aferxebda konvenciis meqanizmis funqcionire-
bis efeqtianobas. am garemoebaTa gamo 1994 wels miRebuli me-11 
oqmis mixedviT (romelic ZalaSi Sevida 1998 wels), gauqmda ad-
amianis uflebaTa evropuli komisia da saqmis ganxilvis mTeli 
procedura, misaRebobis, morigebisa da arsebiTi ganxilvis 
CaTvliT, gadavida adamianis uflebaTa evropuli sasamarTlos 
kompetenciaSi.

evropuli konvenciis 32-e muxli miuTiTebs, rom sasamarTlos 
kompetencia moicavs konvenciis ganmartebisa da gamoyenebis yve-
la sakiTxs. es kompetencia vrceldeba saxelmwifoTaSoris dav-
ebze, rodesac konvenciis erTi mxare-saxelmwifo mimarTavs sasa-
marTlos meore mxare-saxelmwifos mier konvenciis debulebaTa 
darRvevis Taobaze (33-e muxli), da individualur saCivrebze, 
rodesac konvenciis darRvevis Sedegad dazaralebuli fizikuri 
piri mimarTavs sasamarTlos (34-e muxli). saxelmwifoTaSoris dav-
ebis SemTxvevaSi ar aris aucilebeli, rom momCivani saxelmwifo 
moiTxovdes sakuTari moqalaqeebis uflebebis dacvas. saxelmwi-
fos aqvs ufleba _ evropuli sasamarTlos winaSe dasvas nebi-
smieri pirovnebis uflebebis darRvevis sakiTxi, miuxedavad am 
pirovnebis moqalaqeobisa, Tu es darRveva moxda iseT situaciaSi, 
romelic eqvemdebareba konvenciis romelime mxare-saxelmwifos 
kontrols. ase rom, konvencia aRiarebs sajaro sarCelis cnebas 
(actio popularis).

konvenciis 35-e muxlis mixedviT, sasamarTlo Tavad gansazRvravs 
saCivris misaRebobis sakiTxs. misaRebobis kriteriumebi igivea, rac 
iyo konvenciis 1950 wlis redaqciis mixedviT.

�	 Turkish case (Friendly Settlement), 6 HRLJ, 1985, 335-337.
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3. 	adamianis uflebaTa evropuli sasamarTlos 
kompetenciis praqtikuli da operatiuli aspeqtebi

a) zogadi sakiTxebi

normatiuli debulebebis ganxilvis Semdeg mizanSewonilad migvaC-
nia ganvixiloT evropuli sasamarTlos kompetencia amave sasamarT-
los praqtikis WrilSi. es praqtika niSandoblivia ara marto imiT, rom 
igi ganavrcobs da ganmartavs konvenciis debulebebs, romlebic exeba 
sasamarTlos kompetencias, aramed imiTac, rom am praqtikaSi gamoiy-
eneba da viTardeba saerTaSoriso samarTlis kategoriebi da kriteri-
umebi, romlebic axasiaTebs zogadad saerTaSoriso sasamarTloebs.

upirveles yovlisa, aRsaniSnavia, rom evropuli sasamarTlo 
sakuTar kompetencias miiCnevs yovlismomcvel kompetenciad. es 
imas niSnavs, rom sasamarTlo Tavs uflebamosilad miiCnevs, gad-
awyvitos nebismieri sakiTxi, romlis gadawyvetac saWiroa saqmeze 
saboloo gadawyvetilebis gamosatanad. adamianis uflebaTa evro-
puli meqanizmis moqmedebis adreul etapebze konvenciis organoe-
bi amJRavnebdnen garkveulwilad TavSekavebul midgomas sakuTari 
kompetenciis mimarT. Semdgom etapebze SeiniSneba iseTi midgomebis 
konsolidacia, romelTa mixedviTac adamianis uflebaTa evropuli 
sasamarTlos kompetencia yovlismomcvelia. es Cans sasamarTlos 
kompetenciis specifikuri aspeqtebis evoluciis analizis dros.

b) adamianis uflebaTa evropuli sasamarTlos 
uflebamosileba, gansazRvros sakuTari 
kompetenciis sfero

adamianis uflebaTa evropuli sasamarTlos uflebamosilebaTa 
Soris, sxva sasamarTloebis msgavsad, umniSvnelovanesia sasamarT-
los uflebamosileba, gansazRvros sakuTari kompetencia, rac gan-
sazRvrulia evropuli konvenciis 32-e muxliT. aseTi kompetenciiT 
aris aRWurvili nebismieri saerTaSoriso sasamarTlo. rodesac 
sasamarTlos damfuZnebeli dokumenti am uflebamosilebas ar moix-
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seniebs, aseT SemTxvevebSi es uflebamosileba miiCneva nagulisxme-
vad, radgan vercerTi sasamarTlo ver SeZlebs funqcionirebas, Tu 
mas ar SeuZlia sakuTari kompetenciis farglebis gansazRvra.

sasamarTlos uflebamosilebas, gansazRvros sakuTari kompe-
tencia, aqvs mniSvnelovani gavlena am kompetenciis ganxorcieleb-
is sxvadasxva aspeqtze, magaliTad, ukanono daTqmebTan mimarTe-
biT.� belilosis saqmeze sasamarTlom ganacxada, rom misi ufleba-
mosileba, gansazRvros sakuTari kompetencia, moicavs uflebamo-
silebas, gamoitanos gadawyvetileba konvenciis mimarT gakeTebul 
daTqmebze da, metic, gamoacxados daTqma baTilad.� am konkretul 
saqmeze sasamarTlom Sveicariis mier gakeTebuli daTqma miiCnia 
baTilad da amas xeli ar SeuSlia imisTvis, rom konvencia mTlian-
obaSi ZalaSi darCa SveicariisaTvis. belilosis saqmeze miRebu-
li kriteriumebi SemdgomSi gamoyenebul iqna loizidus saqmeze, 
romelSic sasamarTlom baTilad cno TurqeTis mier konvenciis 
mimarT gakeTebuli daTqmebi, romlis mixedviTac konvenciis or-
ganoebis kompetencia ar vrceldeboda TurqeTis mier okupirebul 
CrdiloeT kviprosis teritoriaze. am midgomis aRiarebiT sasa-
marTlos mouwia sxvadasxva mniSvnelovani argumentis gabaTileba. 
mopasuxe saxelmwifo – TurqeTi – acxadebda, rom sasamarTlos 
ar hqonda ufleba, gaebaTilebina TurqeTis daTqma, radganac igi 
iyo TurqeTis mier sasamarTlos kompetenciis cnobis aucilebe-
li piroba da Tu es daTqma gabaTildeboda, maSin unda gabaTile-
buliyo TurqeTis mier sasamarTlos kompetenciis cnobac. es praq-
tikulad imave Sedegebs gamoiwvevda, rogorsac TurqeTis daTqmis 
pirobebis Sesruleba. orive SemTxvevaSi kvirposis teritoriaze 
momxdari darRvevebi sasamarTlos kompetenciis gareT darCeboda. 
sasamarTlom es ar dauSva da TurqeTis daTqma gaabaTila.� saqmis 
arsebiTad ganxilvis stadiaze amas mohyva TurqeTis pasuxismge-
blobis sakiTxis ganxilva.

�	 daTqma aris saxelmwifos mier xelSekrulebis mimarT gakeTebuli calmxrivi gancxadeba, 
romelic zRudavs an cvlis xelSekrulebis ama Tu im debulebis moqmedebas am saxelmwi-
fosTan mimarTebiT. daTqmebis reJims awesrigebs venis 1969 wlis konvencia saerTaSori-
so saxelSekrulebo samarTlis Sesaxeb, me-19- 23-e muxlebi.

�	 Belilos, ECHR Series A 132, 24, para. 50.
�	 Loizodou, Preliminary Objections, 1995, ECHR Series A-310, paras 84-85.
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unda aRiniSnos, rom sasamarTlo iurisdiqciis SemzRudveli 
daTqmebis problemas icnobs gaeros saerTaSoriso sasamarTlos 
praqtikac. garkveuli daTqmebi SeiZleba ewinaaRmdegebodes saer-
TaSoriso sasamarTlos statutis 36-e muxls, romlis mixedviTac 
sasamarTlo gansazRvravs sakuTari kompetenciis farglebs. sasa-
marTlos praqtikaSi es sakiTxi calsaxad ar gadawyvetila, magram 
upiratesi mxardaWera mopovebuli aqvs im princips, romlis mixed-
viTac baTilia ukanono daTqma, magram ara iurisdiqciis cnobis 
dokumenti. adamianis uflebaTa evropuli sasamarTlos midgomac 
loizidus saqmeze am princips eTanxmeba.

evropuli sasamarTlos praqtikaSi miRebuli Sedegi aprobire-
bulia universalur donezec gaeros organoebis mier. gaeros adam-
ianis uflebaTa komitetma saqmeze, romelSic mopasuxed gamodioda 
trinidadi da tobagos mTavroba, gaabaTila mis mierve gakeTebuli 
daTqma da xeluxleblad datova am saxelmwifos mier komitetis 
kompetenciis cnobis dokumenti.� es pozicia gamomdinareobs 
komitetis mier miRebuli 24-e zogadi daskvnidan, romelic exeba 
samoqalaqo da politikur uflebaTa saerTaSoriso paqtis mimarT 
gakeTebul daTqmebs.� imis miuxedavad, rom es pozicia gaakritika 
gaeros saerTaSoriso samarTlis komisiam,� is mainc rCeba adamianis 
uflebaTa saxelSekrulebo valdebulebebis efeqtiani Sesruleb-
is moTxovnasTan yvelaze metadDSesabamisobaSi myof poziciad da 
adamianis uflebaTa saxelSekrulebo organoebis am poziciisadmi 
erTgulebac amis dadasturebaa.

g) adamianis uflebaTa evropuli sasamarTlos mier 
miTiTebuli droebiTi zomebis savaldebulo Zala

adamianis uflebaTa evropuli sasamarTlos kompetenciis erT-
erTi mniSvnelovani aspeqtia sasamarTlos mier moTxovnili droe-
biTi zomebis savaldebulo Zala. saerTaSoriso sasamarTlo or-
ganoebs, rogorc wesi, aqvT ufleba, gamoscen gankargulebebi maT 

�	 Rawle Kennedy v. Trinidad and Tobago, Communication No 845/1999, CCPR/C/67/D/845/1999 (31 
December 1999).

�	 General Comment 24(52), U.N. Doc. CCPR/C/21/Rev.1/Add.6 (1994).
�	 II YbILC 1997, Part Two, 44-57.
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mier ganxilvis procesSi myofi saqmeebis obieqtis dacvis mizniT. 
magaliTad, gaeros saerTaSoriso sasamarTlos statutis 41-e 
muxlis mixedviT, am sasamarTlos aqvs ufleba, Tu is miiCnevs, rom 
davis romelime mxaris moqmedebis Sedegad saqmis arssa da obieqts 
SeiZleba miadges gamousworebeli ziani, gamosces gankarguleba, 
romliTac moiTxovs mxareebisagan iseTi moqmedebebis Sesrulebas 
(an moqmedebisagan Tavis Sekavebas), romlebic aucilebelia am po-
tenciuri gamousworebeli zianis Tavidan asacileblad. 

adamianis uflebaTa evropuli sasamarTlos kompetenciis Tval-
sazrisiT, ZiriTadi SekiTxva aseTia: aris Tu ara evropuli sasa-
marTlo uflebamosili, gamosces savaldebulo Zalis mqone gankar-
gulebebi, romelTa safuZvelzec mopasuxe saxelmwifos daekisre-
ba konkretuli valdebulebebi, raTa dacul iqnes davis obieqti. es 
sakiTxi araerTxel wamoWrila sasamarTlos praqtikaSi. kruz va-
razis saqmeze evropulma sasamarTlom miiCnia, rom konvenciis or-
ganoebis mier gamocemul gankargulebebs droebiTi zomebis Ses-
axeb ar aqvT savaldebulo Zala, radgan aseTi debuleba adamianis 
uflebaTa evropuli konvenciis arcerT muxlSi dafiqsirebuli ar 
aris. es pozicia arsebiTad aferxebs adamianis uflebaTa evropuli 
konvenciis debulebebis efeqtian implementacias.�

kruz varazis saqmeze dafiqsirebulma poziciam gamoiRo Sedege-
bi, romlebic aranairad ar uwyobda xels adamianis uflebaTa evro-
puli konvenciis debulebebis efeqtian ganxorcielebas. conkas 
saqmeze sasamarTlos mimarTes slovakiis boSuri warmoSobis mo-
qalaqeebma, romlebsac emuqrebodaT belgiidan slovakiaSi de-
portacia, vinaidan belgiis mTavrobam TavSesafarze uari uTxra. 
mas Semdeg, rac maT evropul sasamarTlos mimarTes, sasamarTlom 
gamoitana gadawyvetileba, eTxova belgiis mTavrobisaTvis, rom 
momCivnebi ar gaeZevebina qveynidan, sanam saqmis ganxilva ar das-
ruldeboda. belgiis mTavrobam es moTxovna ar Seasrula da mom-
Civnebis slovakiaSi deportacia moaxdina.10

am gadawyvetilebiT moispo davis sagani da obieqti da absolu-
turad araviTari mniSvneloba ar aqvs, Tu ra gadawyvetilebas mi-

�	 Cruz Varas v. Sweden, ECHR (Ser. A201), at 34-36.
10	 Ovey & White, European Convention on Human Rights (2001), 401-402.
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iRebs evropuli sasamarTlo, radgan aseT SemTxvevebSi momCivnebi-
sTvis miyenebuli ziani aris Seuqcevadi. savaraudoa, rom belgiis 
mTavroba garkveulwilad waaxalisa sasamarTlos mier kruz va-
razis saqmeze dafiqsirebulma poziciam da daarwmuna, rom aseT 
SemTxvevaSi saxelmwifoebs xeli aqvT gaxsnili davis sagnisa da 
obieqtis mospobaSi.

Semdgomi movlenebis fonze naTeli gaxda, rom adamianis uflebe-
bis evropul sasamarTlos adre Tu gvian Tavisi poziciis gadaxedva 
mouwevda. erTgvari katalizatoris roli Seasrula saerTaSoriso 
sasamarTlos gadawyvetilebam la grandis saqmeze, romelic exebo-
da amerikis SeerTebuli Statebis sasamarTlo sistemaSi germaniis 
ori moqalaqis uflebebis darRvevas. es uflebebi gaTvaliswineb-
uli iyo 1963 wlis venis sakonsulo urTierTobaTa konvenciis 36-e 
muxliT, romlis mixedviT, ucxoeli moqalaqeebis dakavebisa da 
dapatimrebis SemTxvevaSi maT unda ganemartoT, rom aqvT ufleba, 
Sexvdnen TavianTi qveynis konsuls. amerikis SeerTebuli Statebis 
xelisuflebam es moTxovna ar Seasrula, ris gamoc germaniis mTav-
robam saqme gadasca saerTaSoriso sasamarTlos. am momentisTvis 
germaniis orive moqalaqes misjili hqonda sasjelis umaRlesi zoma 
da erT-erTi maTganis mimarT ganaCeni ukve sisruleSi iyo moyvani-
li; meore moqalaqis mimarT imavis gameorebis Tavidan asacileblad 
germaniam sasamarTlos mimarTa TxovniT, rom mas, statutis 41-e 
muxlis mixedviT, moeTxova SeerTebuli Statebisagan, sasjelis 
umaRlesi zoma meore moqalaqis mimarT ar moyvaniliyo sisruleSi, 
sanam sasamarTlo saboloo gadawyvetilebas ar gamoitanda. sasa-
marTlom es Txovna daakmayofila, magram SeerTebulma Statebma 
gankarguleba ar Seasrula da meore moqalaqis mimarTac sikvdiliT 
dasja sisruleSi iqna moyvanili.

Semdgom etapze, roca saqmis arsebiTad ganxilva daiwyo, germani-
is mxarem moiTxova, dadgeniliyo SeerTebuli Statebis pasuxismge-
bloba sasamarTlos gankargulebis darRvevis gamo, rac faqtobri-
vad niSnavda am gankargulebis savaldebulo Zalis aRiarebis moTx-
ovnas. miuxedavad imisa, rom statutis 41-e muxli ar aniWebs sasa-
marTlos gankargulebebs savaldebulo Zalas, sasamarTlom mTeli 
statutis konteqstualuri analizis safuZvelze miiCnia, rom misi 
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gankargulebebi savaldebuloa, radgan winaaRmdeg SemTxvevaSi mx-
aris moqmedebas SeuZlia mospos davis arsi da obieqti.11

rogorc aRiniSna, am gadawyvetilebam bevr sakiTxs mohfina naTe-
li da adamianis uflebaTa evropulma sasamarTlomac mogvianebiT 
mamatkulovis saqmeze, romelic exeboda TurqeTis mier garkveul 
danaSaulSi eWvmitanili pirebis uzbekeTSi eqstradicias, miiCnia, 
rom misi gankargulebebi droebiTi zomebis Sesaxeb atarebs sava-
lebulo Zalas. sasamarTlom aRniSna, konvenciis debulebebi unda 
ganimartos imgvarad, rom maT SeeZloT efeqtiani funqcionireba. 
aqedan gamomdinare, sasamarTlom daaskvna, rom monawile saxelmwi-
fo, romelsac mieTiTa droebiTi zomebis Sesaxeb konvenciis dar-
Rvevis msxverplisaTvis gamousworebeli zianis Tavidan asacile-
blad, valdebulia, Seasrulos es zomebi da Tavi Seikavos nebi-
smieri moqmedebis an umoqmedobisagan, romelic Zirs gamouTxris 
sasamarTlos saboloo gadawyvetilebis efeqtianobasa da av-
toritets.12 Sesabamisad, sasamarTlom daafiqsira TurqeTis mier 
konvenciis darRvevis faqti, radgan momCivnebis eqstradicia mox-
da sasamarTlos mier miTiTebuli droebiTi zomebis ignorirebiT.

d) adamianis uflebaTa evropuli sasamarTlos 
kompetencia konvenciis darRvevis Sedegebis 
likvidaciasTan mimarTebiT

sasamarTlos xangrZlivi praqtikis manZilze yvelaze ufro 
winaaRmdegobriv sakiTxad rCeboda misi kompetencia, daakisros 
mopasuxe saxelmwifos mis mier miyenebuli zianis anazRaurebasTan 
dakavSirebuli zomebis miRebis valdebuleba. didi xnis ganmavlo-
baSi sasamarTlo miiCnevda, rom mas aqvs ufleba mxolod materi-
aluri kompensaciis sakiTxebis gadawyvetisa da ar aqvs ufleba, ga-
mosces e.w. Sedegobrivi gankarguleba (consequential order), romlis 
mixedviTac mopasuxe saxelmwifos mieTiTeba mis mier Sesasrule-
beli konkretuli moqmedebebis Sesaxeb. am midgomis gamarTleba 

11	 Case concerning the Vienna Convention on Consular Relations (Germany v. United States of Ameri-
ca), Decision of 27 June 2001, para. 102.

12	 Mamatkulov & Abdurasulovic v. Turkey, 46827/99 & 46951/99, 6 February 2003, paras. 110-111.
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xdeboda adamianis uflebaTa evropuli konvenciis mosamzadebel 
masalebze dayrdnobiT,13 miuxedavad imisa, rom mosamzadebeli ma-
salebi xelSekrulebis ganmartebisas atarebs mxolod meoreul 
mniSvnelobas da wamyvani mniSvneloba aqvs xelSekrulebis teqsts, 
mis obieqtsa da mizanTan erTad.14

selmunis saqmeze sasamarTlos poziciis usafuZvloba gan-
sakuTrebiT mkveTrad gamoCnda. es saqme exeboda wamebis faqtebs. sa-
frangeTis policiam gansakuTrebuli sisastikiT awama marokos mo-
qalaqe. sasamarTlom miiCnia, rom safrangeTma daarRvia konvenciis 
me-3 muxli da daakisra mas 500 aTasi franguli frankis odenobiT 
kompensaciis gadaxda. magram realoba moiTxovda amaze mets: mosa-
rCelis pirobebis gaTvaliswinebiT, aucilebeli iyo misi gadagza-
vna mesame qveyanaSi, radgan masTan mopyrobiT Seqmnili viTarebis 
gamo mas safrangeTSi aRar daedgomeboda. amas garda, safrangeTma 
mosarCeles daakisra jarima misi adreuli gadacdomebis gamoc, 
mosarCele ki sasamarTlosgan moiTxovda, safrangeTis xelisuf-
lebas dakisreboda movaleoba, misTvis gadacemuli kompensaciidan 
es jarima ar amoRebuliyo. sasamarTlom es moTxovnebi ar daak-
mayofila, vinaidan miiCnia, rom mas Sedegobrivi gankargulebebis 
gacemis ufleba ar hqonda. es midgoma ar Seesabameba im moTxovnebs, 
rom sasamarTlom unda uzrunvelyos konvenciis debulebaTa efeq-
tianobis ganxorcieleba.

sxva saerTaSoriso sasamarTlo organoebi Tavs uflebamosi-
lad miiCeven, gamoscen Sedegobrivi gankargulebebi, Tu es saWiroa 
saqmis efeqtianad gadasawyvetad. magaliTad: adamianis uflebaTa 
interamerikuli sasamarTlos praqtika icnobs gadawyvetilebebs, 
romlis mixedviTac mopasuxe saxelmwifos daekisra valdebule-
ba, dazaralebuli pirebi xelaxla gaasamarTlos, radgan adrind-
eli sasamarTlo procesi ar akmayofilebda adamianis uflebaTa 
amerikis konvenciis moTxovnebs;15 rom saxelmwifom unda gaauqmos 

13	 D. Harris, M. O’Boyle & C. Warbrick, The Law of the European Convention on Human Rights, 684 
(1995).

14	 amasTan dakavSirebiT ix. venis 1969 wlis konvencia saerTaSoriso saxelSekrulebo samar-
Tlis Sesaxeb, 31-e da 32-e muxlebi.

15	 Castillo Petruzzi, para. 221 and operative para. 13, 7 International Human Rights Reports 744-746 
(2000).
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kanoni, romelic ewinaaRmdegeba interamerikul konvencias;16 an, 
rom mopasuxe sasamarTlos ekisreba valdebuleba, ar moaxdinos ga-
dasaxadebis amoReba im Tanxebidan, romlebic gadaecema dazarale-
bul pirs rogorc kompensacia konvenciis debulebebis darRvevi-
saTvis.17 gadawyvetilebebidan Cans, rom interamerikuli sasamarT-
lo am midgomas miiCnevs uproblemod, rogorc konceptualuri, ise 
praqtikuli TvalsazrisiT.

met-naklebad identuria gaeros saerTaSoriso sasamarTlos 
midgomac. la grandisa da avenas saqmeebTan saerTaSoriso sasa-
marTlos mosarCele mxareebma (Sesabamisad, germaniam da meqsikam) 
mimarTes, rom SeerTebul StatebSi ar iyo garantirebuli maTi 
moqalaqeebis uflebebis dacva, venis sakonsulo urTierTobaTa 
konvenciis debulebebis mixedviT. Sesabamisad, SeerTebul Statebs 
unda dakisreboda valdebuleba, momavalSi uzrunveleyo konven-
ciis debulebebis dacva. SeerTebulma Statebma sasamarTlos mi-
marTa, rom mas aseTi gankargulebis gamocemis ufleba ar hqonda, 
radgan es gamoiwvevda Carevas mis Sida sasamarTlo sistemaSi. miux-
edavad aseTi argumentisa, saerTaSoriso sasamarTlom mainc daak-
isra SeerTebul Statebs Sesabamisi valdebulebebi. avenas saqme 
gansakuTrebiT gamoirCeva imiT, rom saerTaSoriso sasamarTlom 
daakisra SeerTebuli Statebis mTavrobas ZalaSi Sesuli gamamty-
unebeli ganaCenebis gadaxedva im SemTxvevebSi, roca braldebulis 
mimarT darRveul iqna sakonsulo urTierTobaTa venis konvenciiT 
gaTvaliswinebuli uflebebi.18

yovelive aman naTeli gaxada, rom evropuli sasamarTlos midgo-
ma dausabuTebeli iyo, xels ar uwyobda evropuli konvenciis de-
bulebebis efeqtianobas da saWiro iyo misi Secvla. sasamarTlom 
mainc gamosca rigi debulebebisa, romlebSic uaryo, rom mas hqonda 
Sedegobrivi gankargulebebis gamocemis uflebamosileba. magali-
Tad, ioleris saqmeze, romelic exeboda TurqeTis xelisuflebis 
warmomadgenlebis mier mosarCelis saxl-karis gadawvis faqts da 

16	 Id., at para. 122 and operative para. 14.
17	 Loayza Tamayo, para. 189 and operative para. 9, 116 ILR, at 439, 442; Suarez Rosero, para. 76 and 

operative paras. 1 and 4, 118 ILR, at 113, 119-120.
18	 La Grand, paras 117-124; Case concerning Avena and Other Mexican Nationals (Mexico v. USA), 

Judgment of 31 March 2004, General List No. 128.
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romelzec dafiqsirda evropuli konvenciis me-3 muxlisa (wamebisa 
da araadamianuri mopyrobisagan akrZalva) da me-8 muxlis (piradi 
da ojaxuri cxovrebis xelSeuxebloba) darRveva, sasamarTlom 
uari ganacxada, rom Sedegobrivi gankarguleba gamoeca da Tur-
qeTis mTavrobas dautova Tavisufali arCevani darRvevis Sedege-
bis likvidaciis zomebis gansazRvraSi.19 

sasamarTlos pozicia Seicvala mxolod maSin, roca mas mouwia 
Tengiz asaniZis mier saqarTvelos winaaRmdeg Setanili saqmis ganx-
ilva.20 asaniZes ramdenime weli ukanono patimrobaSi hqonda gatare-
buli da amis gamo sasamarTlom saqarTvelos daakisra soliduri 
kompensaciis gadaxdis valdebuleba. amasTanave, sasamarTlom mi-
iCnia, rom dazaralebulis uflebebis aRdgena SesaZlebeli iyo mx-
olod maSin, Tu saqarTvelos xelisufleba mas gaaTavisuflebda 
patimrobidan da Sesabamisi valdebuleba daakisra saqarTvelos 
xelisuflebas. es iyo pirveli SemTxveva, rodesac adamianis ufle-
baTa evropulma sasamarTlom gamosca Sedegobrivi gankarguleba 
da amiT Secvala Tavisi adrindeli midgoma.

ra iyo sasamarTlos gadawyvetilebis mizezi? sasamarTlos mo-
tivaciaSi es advilad ar ikiTxeba, radgan sasamarTlos ar daufiq-
sirebia aSkara kontrasti Tavis adrindel da bolo midgomebs So-
ris, Tumca igi aSkaraa. erTi mxriv, unda vivaraudoT, rom evropul-
ma sasamarTlom udavod gaacnobiera, sxva sasamarTloTa praqtikis 
fonze misi midgoma met-naklebad CamorCenil xasiaTs atarebda da 
unda Secvliliyo. amasTanave, saWiro iyo monaxva iseTi SemTxve-
visa, sadac cvlileba umtkivneulod ganxorcieldeboda da albaT 
susti da arcTu ise gavleniani saxelmwifos mimarT amis gakeTeba 
ufro advilad SeiZleboda, vidre safrangeTisa da didi brita-
neTis mimarT. es, ra Tqma unda, iuridiuli faqtori ar aris da arc 
sasamarTlos gadawyvetilebaSi ikiTxeba, magram aucilebelia, dav-
svaT kiTxva: ratom ar Secvala sasamarTlom Tavisi politika adrin-
del saqmeebTan dakavSirebiT, romlebSic mopasuxed gamodiodnen 
safrangeTi da TurqeTi da romlebTan mimarTebiT aSkara iyo, rom 

19	 Yöyler v. Turkey, App. No. 29673/95, paras. 122–24 (Eur. Ct. H.R. July 24, 2003).
20	 Assanidze v. Georgia, App. No. 71503/01. European Court of Human Rights (Grand Chamber), April 

8, 2004.
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misi gadawyvetilebebis efeqtianoba kiTxvis qveS idga.
nebismier SemTxvevaSi, is faqti, rom adamianis uflebaTa evro-

puli sasamarTlo ar iZleva misi gadawyvetilebebis naTel motiva-
cias, ar unda CaiTvalos dadebiT faqtorad. amasTanave, is faqti, 
rom sasamarTlo ukve aRiarebs sakuTar uflebamosilebas, gamosc-
es Sedegobrivi gankargulebebi, misasalmebelia.

4. 	daskvna

am konkretuli sferoebis ganxilvis Semdeg unda davaskvnaT, rom 
adamianis uflebaTa evropuli sasamarTlos mier sakuTari kompe-
tenciis gaazreba eyrdnoba tendencias, romelic iltvis yovlis-
momcvelobisken. aseTi yovlismomcveloba aucilebelia adamianis 
uflebaTa evropul konvenciaSi dafiqsirebuli uflebebis efeq-
tiani ganxorcielebisaTvis.



240

simon papuaSvili

TavisuflebaaRkveTili pirebis ufleba 
piradi cxovrebis xelSeuxeblobaze 
adamianis uflebaTa evropuli konvenciis 
mixedviT

1. 	Sesavali

piradi cxovrebis xelSeuxeblobis ufleba, romelic saTaves 
iRebs me-18 saukuneSi ganviTarebul filosofiur moZRvrebebSi, 
Tavisuflebis liberaluri koncefciis safuZvelia. aRniSnuli 
ufleba, sicocxlis, fizikuri da moraluri xelSeuxeblobisa da 
samarTalsubieqtobis uflebebTan erTad, gvevlineba adamianis 
individualuri TviTmyofadobis safuZvlad da adamianis TviT-
realizebis garantad. yovel adamians aqvs ara mxolod fizikuri, 
sulieri an Tundac samarTlebrivi arsebobis� ufleba, aramed aseve 
ufleba misi individualuri Tvisebebis, Rirsebisa da reputaciis 
pativiscemisa. Tavisuflebis realizeba xorcieldeba ara mxolod 
adamianis arsebobiT, rogorc aseTi, aramed gamoixateba aqtiur 
qmedebebSi, romelic, rogorc wesi, mimarTulia sxva adamianebisak-
en da Tavis TavSi moicavs maT (sxva individebis) pirad Tavisufle-
baSi Carevis safrTxes.

Tavisuflebis klasikuri (liberaluri) koncefciis Tanaxmad, 
adamianis Tavisufleba mTavrdeba iq, sadac iwyeba meore adami-
anis Tavisufleba. Sesabamisad, piradi cxovrebis xelSeuxeblobis 
uflebiT daculi individualuri avtonomiis sfero aris adamianis 
Tavisufali moqmedebis is sfero, romelic ar laxavs sxva adamianis 

�	 samarTlebriv arsebobaSi igulisxmeba individis, rogorc samarTlis subieqtis, arseboba.
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Tavisuflebas. rac Seexeba piradi cxovrebis uflebis Tanamedrove 
gagebas adamianis uflebaTa saerTaSoriso samarTalSi, igi ZiriTa-
dad mimarTulia saxelmwifoTa TviTSezRudvisaken da icavs indi-
vidis pirad avtonomias xelisuflebis mxridan TviTneburi Care-
visagan.�

piradi cxovrebis xelSeuxeblobis ufleba pirvelad saerTaSo-
riso doneze aisaxa adamianis uflebaTa sayovelTao deklaraci-
is me-12 muxlSi, romlis Tanaxmad: 	 `aravin unda ganicados misi 
piradi cxovrebis, sacxovreblisa da korespondenciis, aseve misi 
pativisa da Rirsebis TviTneburi xelyofa. yovel adamians ufleba 
aqvs kanoniT iyos daculi amgvari Carevisa da xelyofisagan~. dek-
laraciis me-12 muxlis formulirebidan naTelia, rom mocemuli 
ufleba Sedgeba ramdenime erTmaneTTan dakavSirebuli komponen-
tisagan, maT Soris deklaraciis dacvis sfero vrceldeba:

•	 pirad cxovrebaze
•	 sacxovrebelze
•	 korespondenciaze
•	 adamianis pativsa da Rirsebaze
CamonaTvalSi mocemulia is sferoebi, romelTa dacva da pa-

tiviscema aris adamianis individualuri TviTmyofadobis ganxor-
cielebis garantia da romelic adamianis uflebaTa saerTaSoriso 
samarTalSi piradi cxovrebis xelSeuxeblobis uflebis saxeliTaa 
cnobili. 

adamianis uflebaTa sayovelTao deklaraciis me-12 muxlSi 
mocemuli piradi cxovrebis xelSeuxeblobis ufleba mogvianebiT 
aisaxa da kidev ufro dakonkretda mraval universalur da region-
alur saerTaSoriso xelSekrulebaSi, romelTa Sorisaa: saerTa-
Soriso paqti samoqalaqo da politikuri uflebebis Sesaxeb (me-17 
muxli), bavSvis uflebaTa konvencia (me-16 muxli), adamianis ufle-
baTa da ZiriTad TavisuflebaTa evropuli konvencia (me-8 muxli), 
adamianis uflebaTa amerikuli konvencia (me-11 muxli) da a.S. es 
iZleva daskvnis gakeTebis SesaZleblobas imis Taobaze, rom piradi 
cxovrebis xelSeuxeblobis ufleba saerTaSoriso samarTalSi sa-
Tanadodaa ganmtkicebuli. 

�	 M. Nowak, UN Covenant on Civil and Political Rights, ICCPR Commentary, 1993, 288.
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winamdebare statiis kvlevis sagania piradi cxovrebis xelSeux-
eblobis uflebis uzrunvelyofis sakiTxi TavisuflebaaRkveTil 
pirebTan mimarTebiT adamianis uflebaTa evropuli konvenciis 
me-8 muxlis mixedviT. kerZod, statiaSi gaanalizdeba iseTi sak-
iTxebi, rogorebicaa: TavisuflebaaRkveTil pirTa piradi cxovre-
bis xelSeuxeblobis dacva adamianis uflebaTa evropuli sasa-
marTlos precedentuli samarTlis mixedviT, mimoxiluli iqneba 
saqarTveloSi aRniSnuli uflebis ganxorcielebasTan dakavSire-
buli problemebi da, bolos, ganxiluli iqneba alternativebi imas-
Tan dakavSirebiT, Tu rogor unda moxdes gamovlenili probleme-
bis aRmofxvra rogorc sakanonmdeblo, ise administraciuli praq-
tikis doneze. 

Tavidanve unda aRiniSnos is ZiriTadi principebi, romlebic 
Tavisuflebis aRkveTis adgilebSi adamianis ZiriTad uflebaTa 
(maT Soris piradi cxovrebis xelSeuxeblobis uflebis) gamoyene-
basTanaa dakavSirebuli. garemoebebis miuxedavad, yvela adamiani 
inarCunebs ZiriTad uflebebs da es uflebebi ar SeiZleba SeizRu-
dos kanonieri safuZvlis gareSe. is adamianebi, romlebic kano-
nierad arian dakavebuli an dapatimrebulni, droebiT kargaven 
Tavisuflebis uflebas. zogierTi ufleba SeiZleba SeizRudos 
Tavad dakavebis an dapatimrebis faqtiT. es exeba iseT uflebebsa 
da Tavisuflebebs, rogorebicaa: piradi Tavisuflebis ufleba, 
gadaadgilebis Tavisufleba, azris Tavisuflad gamoxatvis Tavis-
ufleba, Sekrebebis Tavisufleba, arCevnebSi xmis micemis ufleba 
(msjavrdebuli pirebis SemTxvevaSi) da a.S.

sapatimro adgilebSi uamravi adamiani ixdis sasjels, magram 
isini patimrobaSi imyofebian rogorc dasjilebi da ara imisa-
Tvis rom iq daisajon – Tavisuflebis aRkveTa ukve TavisTavad 
aris sasjeli. amitom cixeSi arsebuli pirobebi da mopyroba ar 
unda gadaiqces sasjelis damatebiT formad. minimumamde unda 
iqnes dayvanili patimrobiT gamowveuli uaryofiTi zemoqmede-
ba. Tavisuflebis SezRudvis miuxedavad, patimrobis pirobebi 
maqsimalurad unda iqnes miaxloebuli normaluri cxovrebis 
pirobebTan.� 

�	 Making Standards Work, Penal Reform International, 2001, 6-8.
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sayovelTaod aRiarebulia, rom Tavisuflebis aRkveTas, rogorc 
sasjelis formas, sami ZiriTadi mizani aqvs, maT Soris: damnaSavis 
izolacia, socialuri samarTlianobis aRdgena da msjavrdebulis 
resocializacia. aRniSnul mizanTagan `msjavrdebulis resocial-
izacia~ aris sasjelis is mizani, romelsac bolo aTwleulis gan-
mavlobaSi gansakuTrebuli yuradReba eqceva da romelic miRweul 
unda iqnes sapatimro dawesebulebaTa administraciis mxridan 
msjavrdebul pirze yoveldRiuri kanonieri zemoqmedebis ganxor-
cielebis gziT.� am mizniT praqtikaSi gamoiyeneba msjavrdebulTa 
dasaqmeba, ganaTleba da individualur moTxovnilebebze ori-
entirebuli sareabilitacio programebis ganxorcieleba, Tumca 
imisaTvis, rom miRweul iqnes reabilitaciis mizani, Tundac naw-
ilobriv, aucilebelia, dacul iqnes patimris, rogorc individis, 
personaluri avtonomiuroba piradi cxovrebis uflebis efeqtiani 
ganxorcielebis gziT. 

2. 	adamianis uflebaTa evropuli konvenciiT 
gaTvaliswinebuli piradi da ojaxuri cxovrebis 
pativiscemis ufleba

evropuli konvenciis me-8 muxlis mixedviT:
1.	 `yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovrebas, 

mis sacxovrebelsa da mimoweras. 
2.	 dauSvebelia am uflebis ganxorcielebaSi sajaro xelisuf-

lebis Careva, garda iseTi SemTxvevisa, rodesac aseTi Careva 
xorcieldeba kanonis Sesabamisad da aucilebelia demokra-
tiul sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi 
usafrTxoebis an qveynis ekonomikuri keTildReobis interese-
bisaTvis, uwesrigobis an danaSaulis Tavidan asacileblad, jan-
mrTelobis an moralisa Tu sxvaTa uflebaTa da TavisuflebaTa 
dasacavad.~
konvenciis me-8 muxliT garantirebuli piradi cxovrebis xel-

Seuxeblobis ufleba TavisuflebaaRkveTil pirebTan mimarTebiT 

�	 ixileT saqarTvelos sisxlis samarTlis kodeqsis 39-e muxli.
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ramdenime Tanabrad mniSvnelovan komponentad SeiZleba daiyos. 
maT Sorisaa: TviT piradi cxovrebis xelSeuxeblobis ufleba, 
piris fizikuri da moraluri xelSeuxebloba, ojaxuri cxovrebis 
pativiscemisa da patimarTa korespondenciis (mimoweris) xelSeux-
eblobis ufleba.

3. 	piradi cxovrebis ufleba, fizikuri da moraluri 
xelSeuxebloba

piradi cxovrebis ufleba uzrunvelyofs adamianis kerZo sfer-
os dacvas masSi sxva pirebis Carevisagan. rTuli da, albaT, Seu-
Zlebelia, piradi cxovrebis koncefciis amomwuravad gansazRvra. 
sayuradReboa, rom adamianis uflebaTa evropul sasamarTlos 
amomwuravad arasodes ganusazRvravs piradi cxovrebis koncef-
cia. saqmeze _ kostelo-robertsi gaerTianebuli samefos winaaR-
mdeg (Costello-Roberts v. the United Kingdom) _ adamianis uflebaTa 
evropulma sasamarTlom aRniSna, rom piradi cxovreba farTo kon-
cefciaa, romelic `ar eqvemdebareba amomwuravad gansazRvras~.�

piradi cxovrebis ufleba moicavs piris uflebas, daamyaros da 
hqondes sxva adamianebTan urTierToba mesame mxaris, maT Soris 
saxelmwifos, Carevis gareSe. saqmeze _ nimici germaniis winaaR-
mdeg (Niemietz v. Germany) _ adamianis uflebaTa evropulma sasa-
marTlom ganacxada, rom:

`sasamarTlo ar Tvlis SesaZleblad an aucileblad, amomwura-
vad gansazRvros `piradi cxovrebis~ koncefcia. Tumca metad 
SezRuduli iqneboda am koncefciis Semofargvla `Sida wriT~, 
romelSic individi SeiZleba Tavisive arCeuli piradi cxovrebiT 
cxovrobdes da misgan gamoricxavdes garesamyaros, romelic ar Se-
dis am wreSi. piradi cxovrebis pativiscema aseve unda moicavdes, 
garkveul farglebSi, sxva adamianebTan urTierTobis damyarebisa 
da ganviTarebis uflebas.~�

saqmeSi _ makfili gaerTianebuli samefos winaaRmdeg (McFeeley 

�	 1993 wlis 25 martis gadawyvetileba.
�	 1992 wlis 16 dekemberis gadawyvetileba.
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v. the United Kingdom)� _ adamianis uflebaTa evropulma komisiam 
ganacxada, rom sxva adamianebTan urTierTobis damyarebis ufle-
ba Tanabrad vrceldeba im pirebze, romelTac ama Tu im mizeziT 
Tavisufleba SeezRudaT. aq igulisxmeba, erTi mxriv, kontaqti sxva 
TavisuflebaaRkveTilebTan da, meore mxriv, kontaqti advokat-
Tan, ojaxis wevrebTan, megobrebTan da sxva axlobel adamianebTan, 
romlebTanac komunikaciis survili SeiZleba hondes patimars. 

adamianis uflebaTa evropuli sasamarTlo yovelwliurad iRebs 
asobiT ganacxads ATavisuflebaaRkveTili pirebisagan, romelnic 
amtkiceben, rom maT mimarT moxda adamianis uflebaTa evropuli 
konvenciis me-8 muxliT uzrunvelyofili piradi cxovrebis xel-
Seuxeblobis uflebaSi aramarTlzomieri Careva. pretenziebi 
dakavSirebulia iseT sakiTxebTan, rogorebicaa, magaliTad: samar-
too patimrobis gamoyeneba, xanmokle da xangrZlivvadiani vizite-
bis sixSire, daSoreba patimarsa da ojaxis wevrebs Soris da a.S. 

3.1. samartoo patimroba

rogorc es zemoT ukve aRiniSna, me-8 muxliT daculia patimris 
ufleba, kavSiri daamyaros sxva adamianebTan, maT Soris sxva pa-
timrebTan. strasburgis sasamarTlos mier ganxilul ganacxadTa 
nawili exeba patimris socialur izolaciasTan dakavSirebul sak-
iTxebs, kerZod, socialuri izolaciis yvelaze ukidures formas 
– samartoo patimrobas. 

samartoo patimroba farTod gamoiyeneba evropis sabWos wevr 
qveynebSi rogorc Sida disciplinuri dasjis forma. gansxvave-
bulia is vadebi, ra droiTac SeiZleba moxdes patimris sruli 
izolacia. adamianis uflebaTa evropul komisias araerTxel aRu-
niSnavs, rom samartoo patimrobis, rogorc disciplinuri sasje-
lis, gamoyeneba TavisTavad ar ewinaaRmdegeba adamianis uflebaTa 
evropul konvencias, Tumca xangrZlivma samartoo patimrobam Sei-
Zleba problemebi Seqmnas gansakuTrebiT, rodesac igi gamoiyeneba 
winaswari patimrobis stadiaze. damkvidrebuli praqtikis Tanax-
mad, adamianis uflebaTa evropuli sasamarTlo xangrZliv samar-

�	 1980 wlis 15 maisis gadawyvetileba.
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too patimrobasTan dakavSirebul sakiTxebs ganixilavs evropuli 
konveciis mesame muxlis WrilSi.�

garemoebebad, romlebic SeiZleba safuZvlad daedos patim-
ris srul izolacias, rogorc wesi, gvevlineba: usafrTxoebisa da 
wesrigis dacva, danaSaulis aRkveTa an sxva pirTa uflebebis dacva, 
Tumca zog SemTxvevaSi aRniSnuli faseulobebis dacvac ki ar Sei-
Zleba iyos gamarTleba adamianis sruli izolaciisaTvis, rameTu 
socialuri kontaqtis srulma ararsebobam SeiZleba ganapirobos 
adamianis fsiqologiuri degradacia. 

saqmeebSi _ kroSeri Sveicariis winaaRmdeg (Krocher v. Switzer-
land) da miuleri germaniis federaciuli respublikis winaaRmdeg 
(Muller v. the Federal Republic of Germany) _ aRniSnulia, rom teror-
izmSi eWvmitanili ori piri dakavebis Semdeg ganTavsdnen samartoo 
saknebSi, romelTa moculobac iyo 8.4 kvadratuli metri. saknebi, 
romlebic ganTavsebuli iyo kroSerisa da miuleris saknebis gver-
diT, iseve rogorc saknebi zeda da qveda sarTulebze, dacari-
elebul iqna. Sedegad patimrebi moklebulni iyvnen rogorc erT-
maneTTan, ise sxva patimrebTan komunikaciis SesaZleblobas. maTi 
saknebi ganaTebuli iyo 60-vatiani naTuriT 24 saaTis ganmavlobaSi 
da specialuri videoTvalis meSveobiT mimdinareobda mudmivi 
TvalTvali. ganmcxadeblebs ar hqondaT televizori, radio an Ju-
rnal-gazeTebi da, bolos, maT erTi Tvis ganmavlobaSi ar hqondaT 
advokatTan kontaqtis ufleba. ganmcxadebelTa izolaciis mize-
zad dasaxelebuli iyo sazogadoebrivi usafrTxoeba da wesrigi. 

adamianis uflebaTa evropulma komisiam yuradReba gaamaxvi-
la ganmcxadebelTa ilozaciis aucileblobasa da im faqtze, rom 
izolacia grZeldeboda mxolod erTi Tvis ganmavlobaSi, ris Sem-
degac moxsnil iqna dawesebuli SezRudvebi, maT Soris aRdga kon-
taqtebi advokatTan da ojaxis wevrebTan, aRar gamoiyeneboda vi-
zualuri kontrolis saSualebebi da ganmcxadeblebi gadayvanil 
iqnen saknebSi, sadac isini imyofebodnen sxva patimrebTan erTad. 
aRniSnuli faqtorebis gaTvaliswinebiT ar dadginda konvenciis 
moTxovnebis darRveva.

�	 evropuli konvenciis me-3 muxli krZalavs wamebas, araadamianur an damamcirebel mopy-
robas an dasjas.
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zemoT moyvanili ori saqmis magaliTze naTlad Cans, rom evrop-
uli konvencia da sasamarTlos praqtika dasaSvebad miiCnevs samar-
too patimrobis, rogorc disciplinuri sadamsjelo zomis, gamoy-
enebas. Tumca sapatimro dawesebulebis mier aRniSnuli RonisZie-
ba gamoyenebuli unda iqnes rogorc ukiduresi zoma, romelic 
aucilebelia usafrTxoebis an wesrigis dacvisaTvis da mxolod 
SezRudul periodSi. 

samartoo patimrobis xangrZlivobasTan dakavSirebiT Sedar-
ebiT maRali standarti aqvs dadgenili gaeros adamianis uflebaTa 
komitets, romelmac, magaliTad, saqmeSi - larosa urugvais winaaRm-
deg (Larrosa v. Uruguay)� daadgina, rom erTTviani samartoo patimroba 
iyo Zalian xangrZlivi da amiT Seilaxa adamianis pativi da Rirseba. 
kidev erTi mniSvnelovani saqme, romelSic gaeros adamianis ufleba-
Ta kometetma daadgina samoqalaqo da politikuri uflebebis Sesaxeb 
paqtis moTxovnebis darRveva, iyo deiv mariasi madagaskaris winaaRm-
deg (Dave Marrias v. Madagascar). deiv mariasi iyo samxreT afrikis mo-
qalaqe, romelic sasjels ixdida madagaskaris cixeSi. sapatimrodan 
gaqcevis mcdelobis Semdeg igi sami wlis ganmavlobaSi imyofeboda 
samartoo sakanSi, romlis farTobic mxolod ori kvadratuli metri 
iyo. mas warTmeuli hqonda garesamyarosTan urTierTobis SesaZle-
bloba da am periodis ganmavlobaSi mxolod orjer iqna gamoyvanili 
cixis teritoriidan sasamarTlo procesebze dasaswrebad. 

3.2. fizikuri da moraluri xelSeuxebloba

evropuli konvenciis me-8 muxli icavs adamianis, maT Soris 
TavisuflebaaRkveTili pirebis, fizikuri da moraluri xelSeuxe-
blobis uflebas. saqmis faqtobrivi garemoebebis gaTvaliswinebiT, 
evropulma sasamarTlom fizikur an moralur xelSeuxeblobasTan 
dakavSirebuli pretenzia SeiZleba ganixilos konvenciis me-3 mux-
lis WrilSi da, Sesabamisad, daadginos darRveva, Tu mopyroba 
scildeba konvenciiTa da sasamarTlo praqtikiT dadgenili mopy-
robis minimalur zRvars. 

makfilis saqmeSi ganmcxadeblebi daeqvemdebarnen pirad Cxre-

�	 1981 wlis gadawyvetileba.
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kas, romlis drosac maT aSiSvlebdnen da moxril mdgomareobaSi 
sarkis meSveobiT umowmebdnen swori nawlavis Sesasvlels. komi-
siam gaiziara mTavrobis argumentacia imasTan dakavSirebiT, rom 
patimarTa aRniSnuli meTodiT Cxreka gamowveuli iyo aucile-
blobiT, radgan ganmcxadeblebs, iseve rogorc sxva patimrebs, 
swori nawlavis meSveobiT gadahqondaT sxvadasxva akZaluli nivTi, 
romlebic gamoiyeneboda kanonsawinaaRmdego miznebisaTvis. Sesa-
bamisad, mopyroba TavisTavad, SesaZloa, iyo damamcirebeli, Tumca 
ganapiroba TviT ganmcxadeblebis qcevam. aRniSnuli garemoebebis 
gaTvaliswinebiT, evropulma sasamarTlom ar daadgina konvenciis 
moTxovnebis darRveva. 

saqmeSi – gelovei gaerTianebuli samefos winaaRmdeg (Galloway v. 
the United Kingdom)10 – ganmcxadebeli amtkicebda, rom cixis adminis-
traciam samedicino testirebis mizniT, iZulebis wesiT moiTxova 
misgan Sardis analizis aReba. amgvari iZuleba iyo damamcirebeli 
da warmoadgenda misi Rirsebis Selaxvas. evropulma sasamarTlom 
ar gaiziara ganmcxadeblis argumentacia da daeTanxma mTavrobas, 
romelmac warmoadgina damajerebeli argumentacia imasTan dakav-
SirebiT, Tu ratom gaxda aucilebeli patimrisagan Sardis anal-
izis aReba.

kidev erTi mniSvnelovani sakiTxi, romelic TavisuflebaaRkve-
Tili pirebis piradi cxovrebis uzrunvelyofasTanaa, dakavSire-
buli, aris sapatimroebSi arsebuli sacxovrebeli pirobebi. 

patimrobasTan dakavSirebuli evropuli standartebis Tanax-
mad, miCneulia, rom TiToeul patimars unda hqondes individu-
aluri sadgomi (sakani, oTaxi), sadac mas SeeZleba, ganmartovdes 
dRe-Ramis nebismier dros da saWiroebis SemTxvevaSi Tavi igrZnos 
izolirebulad. aRniSnuli moTxovna Znelad Sesasrulebelia bev-
ri dasavleT evropis saxelmwifosTvisac ki, ris gamoc praqtikaSi 
sakmaod gavrcelebulia sapatimroTa gadatvirTulobis proble-
ma, ris gamoc TavisuflebaaRkveTil pirebs ara Tu individualuri 
sakani, aramed individualuri sawolic ki ara aqvT. 

msgavsad samartoo patimrobisa, evropuli sasamarTlo sapa-
timroTa gadatvirTulobis sakiTxs ganixilavs evropuli konven-

10	 1999 wlis 9 seqtembris gadawyvetileba.
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ciis me-3 muxlis WrilSi. xangrZlivi drois ganmavlobaSi patimris 
gadatvirTul sakanSi ganTavseba zog SemTxvevaSi SeiZleba gau-
toldes araadamianur mopyrobas. 

3.3. kontaqti ojaxis wevrebTan

TviT patimrobis cneba gulisxmobs, rom dapatimrebulebis 
urTierToba da kontaqtebi garesamyarosTan mniSvnelovnad aris 
SezRuduli. gaeros patimrebTan mopyrobis minimaluri standar-
tuli wesebis 61-e wesis Tanaxmad: `patimrebTan mopyrobisas xazi 
unda gaesvas ara sazogadoebisagan maT gariyvas, aramed imas, rom 
isini rCebian sazogadoebis srulfasovan wevrebad.~ principi - pa-
timari inarCunebs garkveul sazRvrebSi adamianis uflebebsa da 
Tavisuflebebs _ ukavSirdeba mosazrebas, rom, Cveulebriv, Tavis-
uflebaaRkveTili pirebi ubrundebian sazogadoebas, sadac unda 
moxdes maTi, rogorc Cveulebrivi moqalaqeebis, reintegracia da 
isini kvlav unda gaxdnen sazogadoebis sruluflebiani wevrebi. 
amgvarad, garesamyarosTan kontaqtebi sazogadoebaSi patimris re-
integraciis mniSvnelovani nawilia. 

patimrebis garekontaqtebi unda ganixilebodes rogorc maTi 
ufleba da ara rogorc privilegia. amitom aseTi kontaqtebi ar 
SeiZleba gamoyenebul iqnes rogorc waxalisebis forma. garesam-
yarosTan kontaqtis SesaZlebloba gansakuTrebiT mniSvnelovania 
TavisuflebaaRkveTili pirebisaTvis. xSirad xangrZlivi patimro-
bis manZilze patimrisTvis mxolod naTesavebTan da axloblebTan 
urTierToba garesamyarosTan kavSiris erTaderTi saSualebaa. 
aseve cnobilia, rom ojaxTan da megobrebTan daSoreba patimro-
bis erT-erTi yvelaze mtkivneuli momentia. ufro metic, unda 
gaviTvaliswinoT, rom ojaxTan (da zogadad garesamyarosTan) 
kontaqti aris socialuri reintegraciis yvelaze myari safuZve-
li. ojaxTan kontaqti yvela patimrisTvis mniSvnelovania, magram 
es gansakuTrebiT exeba arasrulwlovan patimrebs da maT, visac 
mcirewlovani Svilebi hyavT.11

adamianis uflebaTa evropuli konvenciis sazedamxedvelo or-

11	 patimrobis saerTaSoriso standartebi, cixis saerTaSoriso reforma, haaga, 1995 weli.
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ganoebis praqtika sakmaod SezRudulia aRniSnul sakiTxTan mima-
rTebiT. evropul sasamarTlos, iseve, rogorc evropul komisias, 
araerTxel umsjelia sakiTxze _ iyo Tu ara patimrisaTvis ojaxis 
wevrTan Sexvedris uflebis SezRudva konvenciis me-8 muxliT dac-
uli ojaxuri cxovrebis pativiscemis uflebaSi aramarTlzomieri 
Careva, Tumca dRemde ganxilul arcerT ganacxadSi darRveva ar 
dadgenila. evropuli sasamarTlo, rogorc wesi, iziarebs saxelmwi-
foTa argumentacias imis Taobaze, rom SezRudva ganpirobebuli 
iyo me-8(2) muxlSi mocemuli Rirebulebis dacvis motiviT. 

saqmeSi — boili da raisi gaerTianebuli samefos winaaRmdeg 
(Boyle and Rice v. the United Kingdom),12 romelic konvenciis me-8, me-13 
muxlebis SesaZlo darRvevas exeboda, — evropulma sasamarTlom 
ganacxada: `konvenciis me-8 muxlidan gamomdinare valdebulebaTa 
Sefasebisas sapatimro adgilebSi vizitebis dros yuradReba unda 
mieqces patimrobasTan dakavSirebul Taviseburebebs gonivrul 
farglebSi. nebismier SemTxvevaSi saxelmwifoebi sargebloben far-
To diskreciiT TavisuflebaaRkveTili pirebis ojaxis wevrebTan 
Sexvedrebis Taobaze.~ 

saqmeSi — mesina italiis winaaRmdeg (Messina v. Italy)13 — gan-
mcxadebels, romelic msubuqi reJimis sapatimro dawesebulebaSi 
ixdida sasjels, hqonda weliwadSi Tormeti erTsaaTiani Sexve-
dris ufleba. evropulma sasamarTlom ar miiCnia ganmcxadeblis 
argumentacia dasabuTebulad. kerZod, batoni mesina miiCnevda, 
rom Sexvedrebis raodenoba da xangrZlivoba ar iyo sakmarisi da 
ewinaaRmdegeboda konvenciis me-8 muxliT garantirebul ojaxuri 
cxovrebis pativiscemis uflebas. 

4. 	korespondenciis xelSeuxebloba 	

garesamyarosTan kavSiris SenarCunebis erT-erTi saSualebaa ko-
respondencia. tradiciulad am sferoSi sakmaod mkacri SezRud-
vebi arsebobda, Tumca praqtika gviCvenebs, rom cenzuris arseboba 

12	 1988 wlis 27 aprilis gadawyvetileba.
13	 2000 wlis 28 seqtembris gadawyvetileba.
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mxolod gamonaklis SemTxvevebSi aris gamarTlebuli. ufro metic, 
gamarTlebuli iqneboda, patimris mier dawerili an misaRebi wer-
ilebis, an korespondenciis raodenobaze raime SezRudva rom ar ar-
sebobdes. aRniSnuli Tanabrad exeba patimrebs Soris momowerasac. 
zogierT qveyanaSi mxolod Semosuli werilebi mowmdeba. Tu aseTi 
Semowmebis mizani mxolod kanonsawinaaRmdego nivTebisa da saSuale-
bebis cixeebSi SeRwevis Tavidan aridebaa, maSin werilebi ki ar unda 
ikiTxebodes, aramed unda Semowmdes mxolod maTSi raime akrZaluli 
nivTis (nivTierebis) arseboba. gonivruli iqneba, Tu aseTi Semowmeba 
ganxorcieldeba patimris TandaswrebiT, raTa Tavidan iqnes acile-
buli braldebebi patimris pirad cxovrebaSi Carevis Sesaxeb.14

adamianis uflebaTa evropuli konvenciis TvalTaxedvidan 
gamomdinare, me-8 muxliT garantirebuli korespodenciis xel-
Seuxeblobis uflebaSi Careva SeiZleba gamarTlebul iqnes me-8(2) 
muxlSi mocemul RirebulebaTa dacvis motiviT. 

am TvalsazrisiT wamyvan saqmed iTvleba golderi gaerTianebu-
li samefos winaaRmdeg (Golder v. the U.K).15 golderi sasjels ixdi-
da ZarcvisaTvis. mogvianebiT mas brali dasdes parkhurstis cix-
eSi momxdar buntSi monawileobisaTvis. golderis mier dawerili 
ramdenime werili, romelic exeboda braldebis SesaZlo Sedegebs, 
dabloka cixis administraciam, radganac sapatimro dawesebulebis 
direqtorma CaTvala, rom golders, nebismier SemTxvevaSi, pirve-
lad unda miemarTa administraciisaTvis. sasamarTlom miiCnia, rom 
moxda me-8 muxliT daculi korespondenciis TavisuflebaSi Careva 
ganmcxadeblis mimarT, ris Semdegac imsjela imis Taobaze, ramde-
nad SeiZleboda, aRniSnuli Careva yofiliyo gamarTlebuli me-8(2) 
punqtSi mocemuli miznebidan gamomdinare. sasamarTlom ganacxa-
da, rom Careva ar iyo aucilebeli demokratiul sazogadoebaSi da, 
Sesabamisad, dairRva me-8 muxli. 

pozicia, romelic calsaxad ikveTeba evropuli sasamarTlos 
precedentuli samarTlidan, sakmaod maRali xarisxiT icavs pa-
timris korespondenciis xelSeuxeblobis uflebas.16 sasamarTlo 

14	 patimrobis saerTaSoriso standartebi, cixis saerTaSoriso reforma, haaga, 1995.
15	 1975 wlis 21 Tebervlis gadawyvetileba.
16	 Jacobs & White, The European Convention on Human Rights, 2002.
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saxelmwifoebisagan iTxovs, rom nebismieri Careva korespondenciis 
TavisuflebaSi mkafiod da calsaxad iyos gansazRvruli. saxelmwi-
foebi valdebulni arian, warmoadginon mtkicebulebebi, romlebic 
korespondenciis TavisuflebaSi Carevas axsnian da gaamarTleben. 
saqmeze _ domeniCini italiis winaaRmdeg (Domenichini v. Italy)17 _ sasa-
marTlom daadgina darRveva imis gamo, rom italiis kanonmdebloba 
iTvaliswinebda aragonivrulad farTo diskrecias patimarTa kore-
spondenciis xelSeuxeblobis uflebis SezRudvasTan dakavSirebiT. 

advokatTan kavSiris ufleba gansakuTrebulad aris daculi ev-
ropuli konvenciiT. maT Soris aRniSnul sakiTxs exeba evropuli 
konvenciis me-6 muxlic (samarTliani sasamarTlos ufleba), rom-
lis mixedviTac: `yvelas, visac bralad edeba sisxlis samarTlis 
danaSaulis Cadena, ufleba aqvs mieces sakmarisi dro da SesaZle-
bloba dacvis mosamzadeblad.~18

adreul saqmeebSi gaerTianebuli samefos mTavroba acxadebda, 
rom me-6 muxliT garantirebuli dacvis ufleba moqmedebas iwyebs 
mxolod maSin, rodesac saxezea sasamarTlo ganxilva. evropulma 
sasamarTlom uaryo gaerTianebuli samefos mTavrobis pozicia aR-
niSnul sakiTxTan dakavSirebiT da ganacxada, rom ufleba dacvaze 
(rogorc piradad, ise damcvelis meSveobiT) moqmedebs arasasa-
marTlo samarTalwarmoebis stadiebzec, magaliTad, policiis 
mier garkveuli saproceso moqmedebebis ganxorcielebisas. ufro 
metic, swored sasamarTlomdel stadiebze iZens dacvis ufleba 
gansakuTrebul mniSvnelobas da swored am dros gansakuTrebiT 
mniSvnelovania damcvelis dacvis qveS myof pirTan Seuferxebeli 
kontaqtis uzrunvelyofa. AaRniSnuli uflebis ganxorcieleba 
aris saimedo garanti xelisuflebis warmomadgenelTa mxridan ad-
amianis uflebaTa xelyofis winaaRmdeg, gansakuTrebiT samarTal-
warmoebis sasamarTlomdel periodSi.19

umniSvnelovanesi saqme, romelic dacvis qveS myofi piris dam-
cvelTan Seuferxebel kontaqts exeboda, aris saqme jon miurei ga-

17	 1996 wlis 21 oqtombris gadawyvetileba.
18	 adamianis uflebaTa evropuli konvenciis me-6.2(b) muxli.
19	 ixileT evropuli sasamarTlos 1993 wlis 24 noembris gadawyvetileba saqmeze — Imbrios-

cia v. Switzerland.
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erTianebuli samefos winaaRmdeg (John Muray v. the United Kingdom).20 
am saqmeSi gaerTianebuli samefos moqalaqe batoni miurei daapa-
timres 1989 wels miRebuli antiteroristuli aqtis safuZvelze, 
romlis Tanaxmad, xelisuflebas ufleba hqonda, uari eTqva dakave-
buli piris damcvelTan kontaqtze 48 saaTis ganmavlobaSi. am peri-
odSi miurei daikiTxa Tormetjer. aRsaniSnavia isic, rom, xseneb-
uli antiteroristuli aqtis Tanaxmad, eWvmitanili piris dumili 
ganmartebuli SeiZleboda yofiliyo rogorc danaSaulis aRiareba. 
gamomdinare zemoaRniSnulidan, evropulma sasamarTlom miuTiTa: 
swored policiis mier droebiTi dakavebisa da dakiTxvis an winas-
wari patimrobisas aucilebelia, rom damcvels hqondes sakuTari 
dacvis qveS myof pirTan Seuferxebeli kavSiris SesaZlebloba. 
mocemuli ufleba gansakuTrebul mniSvnelobas iZenda miureis 
saqmeSi, radgan pirovneba praqtikulad moklebuli iyo dumilis 
uflebiT sargeblobis SesaZleblobas. sasamarTlom daadgina, rom 
dairRva me-6 muxlis me-3 punqtis c) qvepunqti. 

saqmeSi — skonenbergeri da durmazi Sveicariis winaaRmdeg 
(Sconenberger and Durmaz v. Switzerland)21 — Sveicariis mTavrobam 
adresatamde (dakavebul piramde) ar miuSva advokatis werili, rom-
liTac igi dacvis qveS myof pirs mouwodebda, esargebla dumilis 
uflebiT. xelisufleba acxadebda, rom maT mier mimoweris SezRud-
va ganpirobebuli iyo gamoZiebis interesebiT, radgan dakavebuli 
piris mier dumilis uflebiT sargebloba xels SeuSlida gamoZie-
bis droul da efeqtian warmarTvas. mocemul saqmeSi evropulma 
sasamarTlom daadgina me-8 muxlis darRveva. 

saqmeSi — kempbeli gaerTianebuli samefos winaaRmdeg (Campbell 
v. the United Kingdom)22 — kempbeli msjavrdebuli iyo mkvlelobisa 
da fizikuri Zaladobis braldebiT. igi acxadebda, rom advokati-
saTvis gankuTvnili misi werilebi, romlebic samoqalaqo an qone-
briv sakiTxebs exeboda, mowmdeboda da ikiTxeboda sapatimros ad-
ministraciis mier. sasamarTlom daadgina, rom moxda koresponden-
ciis xelSeuxeblobis uflebaSi Careva, rac gaTvaliswinebuli iyo 

20	 1996 wlis 8 Tebervlis gadawyvetileba.
21	 1988 wlis 20 ivnisis gadawyvetileba.
22	 1992 wlis 25 martis gadawyvetileba.
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erovnuli kanonmdeblobiT da imsjela Carevis proporciulobis 
sakiTxze. miiCnia, rom patimris werilebis Semowmeba da wakiTxva ar 
iyo aucilebeli da aRniSna me-8 muxlis darRveva. 

5. 	daskvna

adamianis uflebaTa evropuli sasamarTlos precedentuli praq-
tikis analizis Sedegad SeiZleba gakeTdes daskvna, rom adamianis 
uflebaTa evropuli konvencia maRali xarisxiT icavs Tavisufle-
baaRkveTil pirTa piradi cxovrebis xelSeuxeblobis uflebas. Tumca 
aris garkveuli sferoebi, magaliTad, ojaxis wevrTa vizitebi patim-
rebTan, sadac konvenciis monawile saxelmwifoebs farTo diskrecia 
eniWebaT uflebis SezRudvis TvalsazrisiT. nebismier SemTxvevaSi 
wevr saxelmwifoTa qmedeba eqvemdebareba evropuli sasamarTlos 
zedamxedvelobas da piradi cxovrebis xelSeuxeblobis uflebis 
SezRudvisas konvenciis darRveva-ardarRvevis sakiTxi gadawydeba 
TiToeul saqmesTan dakavSirebuli garemoebebis gaTvaliswinebiT.

saqarTveloSi TavisuflebaaRkveTil pirTa piradi cxovrebis 
xelSeuxeblobis uflebis uzrunvelyofis TvalsazrisiT arsebobs 
garkveuli problemebi, romelTa aRmofxvrac SesaZlebelia, erTi 
mxriv, sakanonmdeblo cvlilebebis ganxorcielebiTa da Sesabami-
si administraciuli praqtikis SecvliT da, meore mxriv, arsebobs 
sakiTxebi, romlebic dakavSirebulia sapatimroTa infrastruqtu-
rul cvlilebebTan.

am TvalsazrisiT, mniSvnelovania dokumenti, romelsac sasjel-
Ta aRsrulebis reformis koncefcia ewodeba da romelic momzadda 
iusticiis saministros farglebSi moqmedi samuSao jgufis mier. 

koncefciaSi calke Tavi eZRvneba TavisuflebaaRkveTil pirTa 
urTierTobas garesamyarosTan. kerZod, masSi aRniSnulia, rom: 
`aucilebelia SenarCunebuli iqnes patimarTa urTierToba garesa-
myarosTan sxvadasxva saSualebis gamoyenebiT. am mxriv Ria da nax-
evrad daxuruli penitenciuri dawesebulebebis amoqmedeba iqneba 
seriozuli wingadadgmuli nabiji.

reJimis moTxovnebis gaTvaliswinebiT,  yvela patimars ufleba aqvs 
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isargeblos xangrZlivi da xanmokle SexvedrebiT. adgili, romelic 
gankuTvnili iqneba xangrZlivvadiani SexvedrebisaTvis, maqsimalu-
rad miaxloebul unda iyos standartul samoqalaqo pirobebTan, 
maT Soris iyos aRWurvili izolirebuli tualetiT da saSxapiT. xan-
moklevadiani Sexvedrebi unda warimarTos kerZo viTarebaSi, sadac 
dasaSvebia mxolod vizualuri kontrolis ganxorcieleba.

patimrebs unda mieceT SesaZlebloba, isargeblon mimoweris saS-
ualebebiT da satelefono kavSiriT. uqoneli patimrebis mier am-
gvari saSualebebis gamoyenebis SesaZlebloba unda uzrunvelyos 
saxelmwifom. werilobiTi korespondenciisa da satelefono kav-
Sirebis gakontroleba dasaSvebia mxolod im SemTxvevaSi, rodesac 
arsebobs dasabuTebuli eWvi, rom informaciis gadacemam SesaZloa 
safrTxe Seuqmnas saxelmwifo uSiSroebas, sazogadoebriv wesrigs, 
an sxva pirTa uflebebsa da Tavisuflebebs.~ 

dawesebulebis administraciam unda uzrunvelyos patimarTa dacva 
TviT patimarTa mier ganxorcielebuli cemis, wamebisa da sxva Rirse-
bis damamcirebeli mopyrobisgan. is patimrebi, romelnic SemCneulni 
arian amgvar qmedebaSi, saTanado proceduris ganxorcielebis Sede-
gad SeiZleba gadayvanil iqnen ufro mkacri reJimis dawesebulebaSi. 

koncefciis mixedviT, samartoo patimroba SeiZleba gamoyenebul 
iqnes mxolod ukidures SemTxvevebSi, imis gaTvaliswinebiT, rom 
samartoo patimrobis vada iqneba ara umetes aTi dRisa. dauSvebe-
lia samartoo patimrobis kombinireba sxva saxis sasjelebTan.

dabolos, daskvnis saxiT SeiZleba aRiniSnos, rom sasjelTa aR-
srulebis sistemis reformis koncefciaSi mocemuli principebis 
danergva xels Seuwyobs saqarTvelos konstituciis me-20 muxliTa 
da adamianis uflebaTa evropuli konvenciiT aRiarebuli pira-
di cxovrebis xelSeuxeblobis uflebis ganuxrel Sesrulebas. am 
TvalsazrisiT, aucilebelia moxdes Sesabamisi principebis asaxva 
erovnul kanonmdeblobaSi. 
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adamianis uflebaTa evropuli konvencia da  
saerTaSoriso sisxlis samarTlis procesi

I. 	 Sesavali

adamianis uflebaTa evropuli konvenciisa da saerTaSoriso sisxlis 
samarTlis procesis moqmedebis sfero gansxvavdeba erTmaneTisagan: 
pirveli aris mravalmxrivi regionaluri saerTaSoriso xelSekruleba 
da moqmedebs evropis sabWos wevri qveynebis teritoriaze. am konven-
ciiT garantirebuli uflebis saxelmwifos mier xelyofis SemTxvevaSi 
adamianis uflebaTa evropul sasamarTlos saCivriT SeiZleba mima-
rTon: nebismierma fizikurma pirma, arasamTavrobo organizaciam an 
calkeul pirTa jgufma, romelTac miaCniaT, rom msxverplia konven-
ciis monawile romelime saxelmwifos mier konvenciiT an misi oqmebiT 
gaTvaliswinebul uflebaTa da, maT Soris, am dokumentebiT garantire-
buli procesualur-samarTlebrivi garantiebis darRvevisa (konven-
ciis 34-e muxli). garda amisa, arsebobs aseve e.w. saxelmwifoTaSorisi 
saqmeebi (konvenciis 35-e muxli). sasamarTlos mxolod maSin SeuZlia 
miiRos saqme gansaxilvelad, Tu amowurulia yvela SidasamarTlebrivi 
gasaCivrebis saSualeba saerTaSoriso samarTlis sayovelTaod aRi-
arebuli normebis gagebiT (konvenciis 35-e muxli). evropuli sasamarT-
los ganCinebas aqvs savaldebulo Zala procesSi monawile im saxelmwi-
fosaTvis, romlis winaaRmdegac iqna miRebuli es gadawyvetileba.� 

adamianis uflebaTa evropuli konvenciisagan gansxvavebiT, 

�	 adamianis uflebaTa evropuli konvenciisa da evropuli sasamarTlos Sesaxeb dawvri-
lebiT ix.: k. korkelia, adamianis uflebaTa evropuli konvenciis gamoyeneba saqarTve-
loSi, 2004 weli; k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso samarTali 
adamianis uflebaTa evropuli konvenciis mixedviT, Tbilisi, 2004 weli; k. korkelia, n. 
mWedliZe, a. nalbandovi, saqarTvelos kanonmdeblobis Sesabamisoba adamianis uflebaTa 
evropuli konvenciisa da misi oqmebis standartebTan, Tbilisi, 2005. 
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saerTaSoriso sisxlis saproceso samarTlis moqmedebis sfero 
aris ara regionaluri, aramed - universaluri da moicavs msoflios 
yvela kontinents, upirveles yovlisa, yvela im qveyanas, romelTac 
ratificirebuli aqvT sisxlis samarTlis saerTaSoriso sasamarT-
los wesdeba - romis statuti. statutis me-12 muxliT, saxelmwifo, 
romelic am xelSekrulebis monawile xdeba, aRiarebs sisxlis sa-
marTlis saerTaSoriso sasamarTlos avtomatur iurisdiqcias am 
statutis me-5 muxlSi CamoTvlili danaSaulebis mimarT. e.w. ,,av-
tomaturi iurisdiqcia~ efuZneba alternatiul da ara kumulaciur 
kriteriumebs. statutis me-12 muxlis me-2 abzacis Tanaxmad, sasa-
marTlos SeuZlia, ganaxorcielos Tavisi iurisdiqcia, rodesac: 
saxelmwifo, romlis teritoriazec danaSauli iqna Cadenili (dana-
Saulis Cadenis saxelmwifo), an saxelmwifo, romlis moqalaqeobac 
aqvs danaSaulis CadenaSi braldebul pirs (danaSaulis Camdenis 
saxelmwifo), statutis xelSekrulebis monawilea, an, Sesabamisad, 
sasamarTlos iurisdiqcia me-12 muxlis me-3 abzacis mixedviT aRi-
ara. statutis universalur xasiaTs gansazRvravs misi amoqmedebis 
Semdgom etapze ratificirebis (an SeerTebis) ricxvis zrda, sabo-
lood ki teritoriulad saerTaSoriso sasamarTlos iurisdiqciam 
SeiZleba moicvas mTeli msoflio, rac damokidebulia saxelmwifo-
Ta mier ratificirebis procesze. arsebobs aseve sasamarTlos mier 
Tavisi iurisdiqciis ganxorcielebis iseTi gza, roca gaeros uSiS-
roebis sabWo prokurors moaxsenebs im viTarebis Sesaxeb, romlis 
mixedviTac arsebobs eWvi, rom Cadenilia erTi an meti danaSauli, 
romelic am sasamarTlos iurisdiqcias ganekuTvneba (statutis me-
13 muxlis (b) qvepunqti). 

saerTaSoriso sisxlis saproceso samarTlis normebis gamoy-
eneba Sidasaxelmwifoebriv saproceso normebTan mimarTebiT aris 
komplementuri, rac imas niSnavs, rom saerTaSoriso sisxlis sa-
marTlis sasamarTlos iurisdiqciaSi Semavali danaSaulebrivi 
qmedebebis Cadenis SemTxvevaSi, upirveles yovlisa, moqmedebs Si-
dasaxelmwifoebrivi iurisdiqcia, ris gamoc, pirvel rigSi, gamoy-
enebul unda iqnes Sidasaxelmwifoebrivi sisxlissamarTlebrivi 
devnis organoebi. es debuleba gansxvavdeba yvela winamorbedi 
sisxlis samarTlis saerTaSoriso sasamarTlos, maT Soris, orive 
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_ yofili iugoslaviisa da ruandis _ ad-hoc tribunalis muSao-
bis principebisagan da, samarTlebrivi TvalsazrisiT, siaxlea. 
saerTaSoriso sasamarTlos samarTalwarmoebis gaxsna SeuZlia 
xelSekrulebis monawile nebismier saxelmwifos. statutis me-14 
muxli iTvaliswinebs, rom monawile saxelmwifos SeuZlia, moaxse-
nos prokurors viTareba, romlis mixedviTac arsebobs eWvi, rom 
Cadenilia sasamarTlos iurisdiqciaSi Semavali erTi an ramdenime 
danaSauli da sTxovos viTarebis gamoZieba. igive uflebamosileba 
aqvs gaeros uSiSroebis sabWosac. statutis me-13 muxlis (b) qvepunq-
ti iTvaliswinebs Semdegs: uSiSroebis sabWo prokurors moaxsenebs 
eWvis arsebobis Sesaxeb, rom Cadenilia erTi an ramdenime sisxlis 
samarTlis saerTaSoriso sasamarTlos iurisdiqcias daqvemde-
barebuli danaSauli da saWiroa moxdes viTarebis gamoZieba. arse-
bobs aseve am sakiTxis gadawyvetis mesame gza, romlis mixedviTac, 
sasamarTlos moqmedebas SeiZleba safuZvlad daedos is garemoeba, 
rom saerTaSoriso sasamarTlos bralmdebelma TviTon gadawyvita 
procesis gaxsna. amasTan, winaswari warmoebis palata axorcielebs 
sasamarTlo kontrols bralmdeblis mTel rig sagamoZiebo mo-
qmedebebsa da braldebis wayenebaze.�

saerTaSoriso sisxlis saproceso samarTlis umniSvnelovanesi 
wyaroa romis statuti. misi winamorbedia rogorc adamianis ufle-
baTa evropuli konvencia (1950 weli), ise araerTi sxva saerTaSori-
so aqti adamianis uflebaTa dacvis sferoSi. maT Soris, upirveles 
yovlisa, unda dasaxeldes 1948 wlis adamianis uflebaTa sayov-
elTao deklaracia, iseve rogorc 1966 wlis samoqalaqo da poli-
tikuri uflebebis Sesaxeb saerTaSoriso paqti. maTSi mocemulia 
araerTi saprocesosamarTlebrivi norma, romlebic aweseben saer-
TaSoriso standartebs adamianis uflebaTa dacvis sferoSi. 

garda diferenciaciisa teritoriuli moqmedebis sferoSi, am 
sasamarTloebs Soris gansxvaveba arsebobs aseve im sakiTxSic, rom, 
erT SemTxvevaSi (strasburgis sasamarTlosTan mimarTebiT), jer 
amowuruli unda iqnes yvela Sidasaxelmwifoebrivi SesaZleblobe-

�	 romis statutis Sesaxeb ufro dawvrilebiT ixileT wignSi: m. turava, sisxlis samarTlis 
saerTaSoriso sasamarTlo (romis statutTan saqarTvelos kanonmdeblobis Sesabamiso-
bis komentari), Tbilisi, 2005.
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bi, xolo meore SemTxvevaSi (haagis sisxlis samarTlis mudmivmoqmed 
sasamarTlosTan mimarTebiT), aseTi Sidasaxelmwifoebrivi proce-
durebis gareSe, pirdapir miiReba gadawyvetileba, roca saxelmwi-
fos ar surs an ar SeuZlia, ganaxorcielos efeqtiani sisxlissa-
marTlebrivi devna da marTlmsajuleba. miuxedavad am diferenci-
aciisa, arsebobs bevri saerTo niSani, romlebiTac xasiaTdeba orive 
sistema. orive es sfero efuZneba saerTaSoriso samarTals, ker-
Zod, mravalmxriv saerTaSoriso xelSekrulebas. rogorc adamianis 
uflebaTa strasburgis sasamarTlo, aseve haagis sisxlis samarTlis 
saerTaSoriso sasamarTlo aris adamianis uflebaTa dacvis instru-
menti.� individs, romelic ar aris saerTaSoriso samarTlis upir-
velesi adresati, rogorc samarTlis subieqti, adamianis ufle-
baTa sasamarTlosa da saerTaSoriso sisxlis samarTlis procesSi 
gansakuTrebuli mniSvneloba eniWeba: igi aris adamianis uflebaTa 
adresati da saerTaSoriso sisxlis samarTlis procesis monawile.

upirveles yovlisa, gansasazRvria, ras niSnavs saerTaSoriso sis-
xlis samarTlis procesi da rogoria misi Sinaarsi. Semdgom gasaanal-
izebelia adamianis uflebaTa evropuli konvenciis mniSvneloba da 
gansaxilvelia statutis mniSvnelovani procesualursamarTle-
brivi normebi konvenciis Sesabamis normebTan mimarTebiT.�

II. saerTaSoriso sisxlis samarTlis procesis cneba

saerTaSoriso sisxlis samarTlis procesis cneba ar aris mTlad 
axali, Tumca bolo periodSi igi Sinaarsobrivad ganviTarda. upir-
veles yovlisa, zogadad yuradReba unda gavamaxviloT cnebis gan-
viTarebaze, xolo Semdeg unda CamovayaliboT formaluri defini-
cia da bolos ganvixiloT misi gamoyenebis sxvadasxva sfero.

�	 ix. m. turava, sisxlis samarTlis saerTaSoriso sasamarTlo, rogorc saerTaSoriso hu-
manitaruli samarTlisa da adamianis uflebaTa dacvis instrumenti, wignSi: adamianis 
uflebaTa dacva erovnul da saerTaSoriso samarTalSi, k. korkelia (red.), Tbilisi, 2002 
weli, gv. 191-228.

�	 ix. Ch. Safferling, Die EMRK und das Völkerstrafprozessrecht, wignSi: Die EMRK im Privat-, Straf- 
und Öffentlichen Recht, Joachim Renzikowski (Hrsg.), 2004, 145-178.
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1. cnebis ganviTarebisaTvis

saerTaSoriso sisxlis samarTlis procesis cneba gamomdinar-
eobs saerTaSoriso sisxlis samarTlis cnebisagan. erTmaneTisagan 
unda ganvasxvavoT `internacionaluri~ da `saerTaSoriso~ sisx-
lis samarTlis cnebebi.

internacionaluri sisxlis samarTlis cneba ufro farToa, vid-
re saerTaSoriso sisxlis samarTlisa. igi SeiZleba pirobiTad dai-
yos oTx nawilad.� aqedan gamomdinare, internacionaluri sisxlis 
samarTali farTo gagebiT moicavs: (1) TviT saerTaSoriso sisxlis 
samarTals; (2) supranacionalur, gansakuTrebiT evropul, sisxlis 
samarTals; (3) saxelmwifoTa samarTlebrivi urTierTdaxmarebis 
samarTals da (4) nacionaluri sisxlis samarTlis gamoyenebis sa-
marTals, rac saerTaSoriso sisxlis samarTlis principebis saxiT 
mocemulia erovnul sisxlis samarTlis kanonmdeblobaSi.�

saerTaSoriso sisxlis samarTali moicavs yvela im normas, romel-
ic awesebs an exeba sisxlissamarTlebriv dasjadobas saerTaSoriso 
samarTlis mixedviT.� es aris internacionaluri sisxlis samarTlis 
is nawili, romelic mocemulia saerTaSorisosamarTlebriv wyaroeb-
Si. angloamerikuli samarTali cnebas _ “International Criminal Law” _ 
iyenebs swored am mniSvnelobiT. magaliTad, saerTaSorisosamarT-
lebrivi normebi, romlebic gansazRvraven ̀ omis danaSaulis~, ̀ adami-
anurobis winaaRmdeg mimarTuli danaSaulis~, `genocidis~ Semadgen-
lobebs, warmoadgenen saerTaSoriso sisxlis samarTlis normebs. 
erovnuli sisxlis samarTlis normebi, romlebic emsaxurebian saer-
TaSoriso sisxlis samarTlis normebis implementacias nacionaluri 
samarTlis sistemaSi, SeiZleba iwodos rogorc `nacionaluri saer-
TaSoriso sisxlis samarTali~ da warmoadgens saerTaSoriso sis-
xlis samarTals farTo gagebiT. magaliTad: saqarTvelos sisxlis 

�	 Sdr. Helmut Satzger, Internationales und Europäisches Strafrecht, 2005, S. 24-26.
�	 saqarTvelos sisxlis samarTlis kodeqsiT gaTvaliswinebuli saerTaSoriso sisxlis sa-

marTlis principebis Sesaxeb ix.: m. turava, sisxlis samarTali, zogadi nawilis mimoxil-
va, me-6 gamocema, Tbilisi, 2006 weli, gv. 26-35; aseve, m. turava, saerTaSoriso sisxlis 
samarTlis principebi da saerTaSoriso humanitaruli samarTlis implementacia saqarT-
velos sisxlis samarTlis kodeqsSi, wignSi: saqarTvelo da saerTaSoriso samarTali, k. 
korkelia (red.), Tbilisi, 2001 weli, gv. 194-227. 

�	 G. Werle, Völkerstrafrecht, 2003, S. 30, Rn.71. Helmut Satzger, Internationales und Europäisches 
Strafrecht, 2005, S. 24, Rn. 2.
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samarTlis kodeqsis 407-e muxli Seicavs genocidis Semadgenlobas, 
408-e muxlis saxelwodebaa: `danaSauli adamianurobis winaaRmdeg~, 
xolo 411-e, 412-e da 413-e muxlebi iTvaliswineben omis danaSaulTa 
Semadgenlobebs. es im danaSaulTa Semadgenlobebia, romelTa das-
jadoba gaTvaliswinebulia romis statutiT (me-6, me-7 da me-8 mux-
lebi), roca piris gasamarTleba xdeba saerTaSoriso sasamarTlos 
mier; saqarTvelos sasamarTlo organoebi ki imave qmedebebis Cad-
enisaTvis sisxlis samarTlis iurisdiqciis gamoyenebis dros mima-
rTaven erovnul kanonmdeblobaSi implementirebul imave normebs, 
kerZod, sisxlis samarTlis kodeqsis dasaxelebul muxlebs. 

saerTaSoriso sisxlis samarTali Sedgeba im saerTaSorisosa-
marTlebrivi normebisagan, romlebic aweseben individualur sisx-
lissamarTlebriv dasjadobas.� es normebi icaven saerTaSorisosa-
marTlebriv sikeTeebs. romis statutis me-5 muxlSi CamoTvlilia 
danaSaulis mxolod oTxi Semadgenloba,� romlebic qmnian materi-
aluri saerTaSoriso sisxlis samarTlis birTvs, Tumca SesaZlebe-
lia, saerTaSorisosamarTlebrivi sikeTeebis dacvisaken mimarTu-
li kidev sxva araerTi sisxlissamarTlebrivi norma iqnes momavalSi 
Camoyalibebuli, riTac saerTaSoriso sasamarTlos iurisdiqcia 
dargobrivad gafarTovdeba.10 

cneba `saerTaSoriso sisxlis samarTali~ ar gulisxmobs 
saxelmwifoTa sisxlissamarTlebriv pasuxismgeblobas. belingis 
mixedviT,11 saerTaSoriso sisxlis samarTali aris mxolod motiva-
cia Sidasaxelmwifoebrivi kanonmdeblisaTvis, Seqmnas nacionalu-
ri sisxlis samarTlis kanonmdebloba.

cneba `internacionaluri sisxlis samarTali~, romelTanac 
terminologiurad axlosaa inglisuri cneba “International Crimi-
nal Law”, unda gamoviyenoT gvarobiT cnebad.12 rogorc aRiniSna, 
igi unda moicavdes nacionalur normebs, romlebic awesrigeben 

�	 Ambos, Der Allgemeine Teil des Völkerstrafrecht, 2002, 40. 
�	 genocidis Semadgenloba mocemulia statutis me-6 muxlSi, adamianurobis winaaRmdeg 

mimarTuli danaSaulis – me-7 muxlSi, omis danaSaulis – me-8 muxlSi, xolo me-5 muxlSi 
miTiTebuli agresiis Semadgenloba jer ar aris Camoyalibebuli.

10	 sxva danaSaulebis SemadgenlobaTa katalogis Sesaxeb, ix. Bassiouni, International Criminal 
Law, 1986, 135. Möller, Völkerstrafrecht und Internationaler Strafgerichtshof, 2003, 4-12. 

11	 Beling, Die strafrechtliche Bedeutung der Exterritorialität, 1896, 41.
12	 Oehler, Internationales Strafrecht, 2. aufl. 1983, Rn.3.
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Sidasaxelmwifoebriv sisxlis samarTlis iurisdiqcias im dana-
SaulebTan mimarTebiT, romlebsac aqvT ucxoeTTan Sexeba, aseve _ 
samarTlebrivi urTierTdaxmarebis samarTalsa da supranacion-
alur sisxlis samarTals.

saerTaSoriso sisxlis samarTals Seesabameba aseve termini: `inter-
nacionaluri materialuri sisxlis samarTali~, iseve rogorc saerTa-
Soriso sisxlis samarTlis process – `internacionaluri saproceso 
sisxlis samarTali~, magram am bolo ori terminis nacvlad ukeTesia 
pirveli ori terminis gamoyeneba. zogierTi qveynis magaliTs Tu mivmar-
TavT, romis statutis ratifikaciasTan dakavSirebiT Seiqmna special-
uri saerTaSoriso sisxlis samarTlis kodeqsi, romelSic Tavmoyrilia 
erovnuli sisxlis samarTlis normebi. isini warmoadgenen danaSaulis 
im Semadgenlobebis implementacias, romlebic momdinareoben saerTa-
SorisosamarTlebrivi xelSekrulebebidan. magaliTad SeiZleba dav-
asaxeloT germanuli saerTaSoriso sisxlis samarTlis kodeqsi (Völk-
erstrafgesetzbuch), romelic TariRdeba 2002 wlis 26 ivnisiT. saqarTve-
los sinamdvileSi aseTi specialuri materialuri sisxlis samarTlis 
kanoni ar iqna miRebuli: Sesabamisi Semadgenlobebi gaTvaliswinebul 
iqna saqarTvelos sisxlis samarTlis kodeqsis karSi: ̀ danaSauli kaco-
briobis winaaRmdeg~, romelic Seicavs specialur Tavs saxelwodebiT: 
`danaSauli kacobriobis mSvidobis, uSiSroebisa da saerTaSoriso hu-
manitaruli samarTlis winaaRmdeg~.

saerTaSoriso materialuri samarTlisagan gansxvavebiT, saer-
TaSoriso sisxlis samarTlis procesis normebi aris formaluri 
sisxlis samarTlis debulebebi, romlebic emsaxurebian materi-
aluri samarTlis normebis realizacias. saerTaSoriso sisxlis 
samarTliT gaTvaliswinebuli konkretuli danaSaulis Semadgen-
lobis praqtikuli realizacia, e.i. fizikuri piris mimarT sisxlis-
samarTlebrivi devnisa da marTlmsajulebis ganxorcieleba xdeba 
saproceso normebiT dadgenili wesiTa da vadebSi. Tu saerTaSoriso 
sisxlis samarTals gaviazrebT rogorc internacionaluri materi-
aluri sisxlis samarTlis wesrigs, maSin unda aRvniSnoT, rom saer-
TaSoriso sisxlis samarTlis procesi emsaxureba mis realizacias. 
1993 wlamde saerTaSoriso damnaSaveobis devna xdeboda mxolod 
nacionaluri saxelmwifoebis mier. aseve niurnbergis saerTaSo-
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riso samxedro tribunali ar flobda namdvil saerTaSoriso sisx-
lis samarTlis kompetencias, igi efuZneboda meore msoflio omSi 
gamarjvebul mokavSire saxelmwifoTa koleqtiurad ganxorciele-
bul sisxlissamarTlebrivi devnis kompetencias. saerTaSoriso 
xelSekrulebebi, romlebic Seicaven sisxlissamarTlebriv normebs, 
amas ZiriTadad akeTebdnen xelSekrulebis monawile saxelmwifoTa 
davaldebulebiT. `samxedro tyveebTan mopyrobis Sesaxeb~ Jene-
vis me-3 konvenciis 129-e muxlis pirveli abzacis mixedviT, `maRali 
xelSemkvreli mxareebi valdebulebas iReben SemoiRon iseTi kanon-
mdebloba, romelic daawesebs efeqtur sisxlissamarTlebriv sas-
jelebs momdevno muxlSi gansazRvruli mZime darRvevis Camdeni an 
aseTi darRvevis Cadenis brZanebis gamcemi pirebisaTvis~.13

sisxlis samarTlis iurisdiqciis pirdapir saerTaSoriso meqan-
izmebiT ganxorcielebis SesaZleblobas iTvaliswinebs mxolod 
genocidis Sesaxeb 1948 wlis 9 dekembris konvencia. am konvenciis 
me-6 muxlis mixedviT, pirebi, romelTac bralad edebaT genocidis 
an me-3 muxlSi CamoTvlili sxva romelime qmedebis Cadena, wardge-
nili unda iqnen gansjadi sasamarTlos winaSe im saxelmwifoSi, 
romlis teritoriazec Cadenil iqna qmedeba an saerTaSoriso sasa-
marTlos winaSe, romelic uflebamosilia xelSekrulebis damdebi 
mxareebisaTvis, romelTac misi iurisdiqcia aRiares.

am debulebaSi mocemuli idea sisxlis samarTlis saerTaSori-
so sasamarTlos Seqmnis Sesaxeb realobad ar qceula. saerTaSo-
riso sisxlis samarTlis arapirdapiri ganxorcieleba erovnuli 
saxelmwifoebis mier ar moiTxovda sakuTari saproceso wesebis 
arsebobas.14 magaliTad, bavariisa da diuseldorfis miwebis umaR-
lesma sasamarTloebma balkaneTSi Cadenili omis danaSaulisaTvis 
sisxlissamarTlebrivi devnis dros gamoiyenes nacionaluri sisx-
lis samarTlis saproceso kodeqsi.

1993 wlis 25 maisis #827 rezoluciiT gaeros uSiSroebis sabWom pir-
velad miiRo saerTaSoriso sisxlis samarTlis tribunalis statuti, 

13	 es aris Jenevis konvenciebisaTvis saerTo norma. sityvasityviT igive debuleba mocemu-
lia ,,omis dros samoqalaqo mosaxleobis dacvis Sesaxeb“ Jenevis me-4 konvenciis 146-e 
muxlis pirvel abzacSi.

14	 saerTaSoriso sisxlis samarTlis pirdapiri da arapirdapiri realizaciis Sesaxeb ix. 
Bassiouni, International Criminal Law, 1986, 271.
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romelsac aqvs pozitiuri samarTlebrivi Zalmosileba. momdevno 
wels ganmeorda es procedura, roca uSiSroebis sabWom 1994 wlis 8 
noembers #955 rezoluciiT Seqmna ruandis tribunali. es pirveli na-
bijebi, mimarTuli saerTaSoriso sisxlis samarTlis procesis Seqm-
nisaken, aRmoCnda warmatebuli mcdeloba, romelic miznad isaxavda, 
materialuri sisxlis samarTali pirdapir, da ara mxolod nacion-
aluri sisxlis samarTlis procesis normebis gamoyenebiT, yofiliyo 
xorcSesxmuli. am ideam 1998 wlis 17 ivliss romSi, saxelmwifoTa sru-
luflebiani warmomadgenlebis diplomatiur konferenciaze, pova 
saxelmwifoTa didi umravlesobis mxardaWera. amas Sedegad mohyva 
mudmivmoqmedi sisxlis samarTlis saerTaSoriso sasamarTlos (Inter-
national Criminal Court – ICC) Seqmna, romlis wesdeba (`romis statuti~) am 
dRes iqna miRebuli. oTxi wlis Semdeg, 2002 wlis 1 ivliss, romis stat-
uti aucilebeli 60 ratifikaciis Semdeg Sevida ZalaSi da amoqmedda 
(Sdr. romis statutis 126-e muxli). saerTaSoriso praqtikis gaTval-
iswinebiT, aRniSnuli periodi drois arc ise didi monakveTia. piri-
qiT, es procesi mosalodnelze swrafad warimarTa. magaliTad, samo-
qalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqti ZalaSi 
Sevida aTi wlis Semdeg misi miRebidan. amasTan, gasaTvaliswinebelia 
is garemoeba, rom saxelmwifo suverenitetSi romis statuti ufro 
Rrmad `iWreba~, vidre aRniSnuli saerTaSoriso paqti. 

amrigad, SeiZleba iTqvas, rom eqsiugoslaviisa da ruandis tri-
bunalebi saerTaSoriso sisxlis saproceso samarTlis prologad 
mogvevlina, sisxlis samarTlis saerTaSoriso sasamarTlos in-
stitucionalizaciiT ki dasabami mieca saerTaSoriso sisxlis 
saproceso samarTals.15

2. cnebis definiciisaTvis

saerTaSoriso sisxlis saproceso samarTali aris im norme-
bis erToblioba, romlebic mocemulia saerTaSoriso samarTlis 
wyaroebSi da awesrigeben sisxlis samarTlis saerTaSoriso sasa-

15	 ufro dawvrilebiT ix. C. Kreß, F. Wannek, Von den beiden internationalen Ad-Hoc-Tribunalen 
zum Internationalen Strafgerichtshof. Anmerkungen zur jüngsten Entwicklung der Völkerstrafge-
richtsbarkeit, wignSi: Internationale Strafgerichtshöfe, Stefan Kirsch (Hrsg.), 2005, 231-259.
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marTlos an tribunalebis mier materialuri saerTaSoriso sisx-
lis samarTlis realizaciis process. 

es formaluri definicia efuZneba saerTaSoriso sisxlis sa-
marTlis definicias. igi Sedgeba sami komponentisagan:

1. normebs aqvT saerTaSorisosamarTlebrivi xasiaTi, e.i. moce-
mulia saerTaSoriso samarTlis wyaroebSi;

2. normebi mimarTulia materialuri saerTaSoriso sisxlis sa-
marTlis procesualur-samarTlebrivi realizaciisaken;

3. es realizacia xorcieldeba saerTaSoriso sisxlissamarTle-
brivi instituciis, upirveles yovlisa, sisxlis samarTlis saerTa-
Soriso sasamarTlos mier.

saerTaSoriso samarTlis wyaroebi mocemulia saerTaSoriso sas-
amarTlos wesdebis 38-e muxlis pirvel abzacSi.16 mas ekuTvnis, upir-
veles yovlisa, saerTaSoriso xelSekrulebebi, aseve saerTaSoriso 
CveulebiTi samarTali da, bolos, civilizebul xalxTa mier aRi-
arebuli samarTlis zogadi principebi. romis konferenciam saer-
TaSoriso sisxlis samarTlis sasamarTlosaTvis Seqmna specialuri 
wesi. romis statutis 21-e muxlis pirveli punqti miuTiTebs sasa-
marTlos mier gamosayenebadi samarTlis wyaroebze, pirvel rigSi, 
uTiTebs TviT statutze, aseve or sxva dokumentze, rogorebicaa: 
`danaSaulis elementebi~ da `procedurisa da mtkicebis wesebi~. 

saerTaSoriso sasamarTlos wesdebis 38-e muxlTan SedarebiT 
umTavresi gansxvaveba isaa, Tu ras gulisxmobs cneba ̀ sayovelTaod 
aRiarebuli zogadi principebi~. jer kidev saerTaSoriso sasa-
marTlos wesdebasTan mimarTebiT yovelTvis sakamaTo iyo, rogor 
unda gagvego igi: rogorc saerTaSoriso bunebiTi samarTali, Tu 
unda gangvexila mudam pozitiur nacionalur samarTalTan kavSir-
Si. gadawyda, rom romis statutis 21-e muxlis pirveli punqtis (b) 
abzacSi yuradReba gamaxvilebuliyo genuin internationale sferoze, 
xolo Semdeg (c) abzacSi nacionaluri saxelmwifoebis zogadi sa-
marTlebrivi principebi calke gamoyofiliyo. saerTaSoriso ada-
Tobrivi samarTali calke gamoyofilad ar aris miTiTebuli. Sei-
Zleba iTqvas, rom igi igulisxmeba cnebaSi _ “principles and rules of 
international law”.

16	 ix. saerTaSoriso sasamarTlos wesdeba, 1945 wlis 26 ivnisi.
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am normas aqvs saprocesosamarTlebrivi xasiaTi. gansxvavebam 
calkeul SemTxvevaSi SeiZleba warmoSvas siZneleebi. magaliTad, 
evropul samarTlebriv sivrceSi yovelTvis problematuri iyo 
sakiTxi imis Sesaxeb, Tu romel sferos miekuTvneba xandazmulo-
bis sakiTxebi: warmoadgenen isini materialursamarTlebrivi, Tu 
procesualursamarTlebrivi xasiaTis problemebs?17 zogierTi 
qveynis, maT Soris saqarTvelos, kanonmdeblobaSi xandazmulobis 
sakiTxebi mowesrigebulia sisxlis samarTlis kodeqsSi. magaliTad: 
71-e muxli eZRvneba sisxlissamarTlebrivi pasuxismgeblobis xan-
dazmulobis vadas, xolo 76-e muxli – gamamtyunebeli ganaCenis aR-
srulebis xandazmulobis vadas. miuxedavad sakiTxis materialur-
samarTlebriv kanonSi mowesrigebisa, iTvleba, rom igi procesu-
alur-samarTlebrivi bunebis Semcveli institutia da sisxlis sa-
marTlis kanonSi mxolod sakanonmdeblo teqnikis TvalsazrisiT 
aris moTavsebuli. am kiTxvaze pasuxis gacemas aqvs samarTlebrivi 
mniSvneloba kanonis ukuZalis sakiTxis gadawyvetisaTvis. es sakiTxi 
saqarTvelosTan mimarTebiT problemuria ara imdenad sisxlis-
samarTlebrivi sferodan gamomdinare, aramed ufro konstituci-
ursamarTlebrivi TvalsazrisiT. saqarTvelos konstituciis 42-e 
muxlis me-5 punqti Seicavs Semdeg formulirebas: `aravin ar agebs 
pasuxs im qmedebisaTvis, romelic misi Cadenis dros samarTaldar-
Rvevad ar iTvleboda. kanons, Tu is ar amsubuqebs an ar auqmebs 
pasuxismgeblobas, ukuZala ara aqvs~. am konstituciuri normidan 
gamomdinare, Tu xandazmulobas CavTvliT procesualursamarT-
lebriv sakiTxad, xandazmulobis vadebTan dakavSirebiT SeiZleba 
gamoyenebul iqnes axali kanoni, romelic amoqmedda misi Cadenis 
Semdeg, maSinac ki, roca igi auaresebs piris mdgomareobas, magram 
ar SeiZleba gamoyenebul iqnes is kanoni, romelic ZalaSi Sevida 
xandazmulobis vadis gasvlis Semdeg. 

mniSvnelovania is momenti, rom saerTaSoriso sisxlis saproceso 
samarTlis normebis gamoyenebis dros sisxlissamarTlebrivi devna 
da marTlmsajuleba unda ganxorcieldes sisxlis samarTlis saer-
TaSoriso tribunalis an mudmivmoqmedi sasamarTlos mier. mxolod 
am gziT SeiZleba saerTaSoriso sisxlis samarTlis pirdapiri re-

17	 Sdr. Jescheck/Weigend, Lehrbuch des Strafrechts, Allgemeiner Teil, 5.Aufl., 1996, 911-913.
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alizacia, winaaRmdeg SemTxvevaSi, arapirdapiri gziT realizacii-
sas, procesualurad nacionaluri saxelmwifos Sidasaxelmwifoe-
brivi normebi gamoiyeneba.

3. gamoyenebis sfero

mocemuli definicia uSualo kavSirSia sisxlis samarTlis saer-
TaSoriso sasamarTlosTan. es institucia efuZneba sxvadasxva, 
calkeuli saxelmwifos nebayoflobiT kavSirs da aris saerTa-
SorisosamarTlebrivi warmonaqmni, romelic xelmZRvanelobs 
saproceso wesiT, saerTaSoriso samarTlis Sesabamisad.

aseve, yofili iugoslaviisa da ruandis tribunalebi emyarebian 
saerTaSorisosamarTlebriv safuZvlebs. maTi dafuZneba dakav-
Sirebulia gaeros uSiSroebis sabWosTan, romelmac gaeros wesde-
bis me-7 muxlis safuZvelze balkaneTisa da ruandis samoqalaqo 
omis dros momxdar SeiaraRebul konfliqtSi moaxdina iuridiu-
li intervencia.18 samarTlebrivad sadaod iyo miCneuli eqsiugo-
slaviis tribunalis (ICTY) marTlzomiereba, romelic dadasturda 
saapelacio palatis pirvel ganaCenSi (1995 wlis 2 oqtomberi). iu-
goslaviisa da ruandis tribunalebis wesdebebi Seesabamebian saer-
TaSorisosamarTlebriv sekundarul samarTals.

saerTaSoriso sisxlis samarTlis procesi ar Semoifargleba mx-
olod sisxlis samarTlis mudmivmoqmedi saerTaSoriso sasamarT-
los mier Catarebuli procesiT. yofili iugoslaviisa (ICTY) da 
ruandis (ICTR) tribunalebi aseve axorcieleben marTlmsajule-
bas saerTaSoriso sisxlis samarTlis procesis normebiT, amitom 
orive ad hoc tribunalis saproceso wesebi CarTulia saerTaSori-
so sisxlis saproceso samarTlis definiciaSi.

upirveles yovlisa, yuradReba unda gamaxvildes erT umniS-
vnelovanes momentze, romliTac angloamerikuli da kontinen-
turevropuli marTlmsajuleba gansxvavdeba erTmaneTisagan. sis-
xlis samarTlis saerTaSoriso sasamarTlosTan mimarTebiT adre 
miRebul gadawyvetilebebs ara aqvT araviTari savaldebulo Zala 

18	 cneba ,,iuridiuli intervencia~ gamoyenebulia rogemanis mier. ix. Roggemann, Der Interna-
tionale Strafgerichtshof, 1994, 8.
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sasamarTlo gadawyvetilebis angloamerikuli preiudiciuli mniS-
vnelobis gagebiT. sxvaTa Soris, sisxlis samarTlis saerTaSoriso 
sasamarTlo, romis statutis 21-e muxlis me-2 abzacidan gamomdin-
are, kontinenturevropul modelzea agebuli, rac imas niSnavs, rom 
misTvis sakuTari gadawyvetilebebic ki ar aris savaldebulo sxva 
saqmis ganxilvis dros. faqtobrivad, saerTaSoriso sasamarTlo 
Tavis momaval gadawyvetilebebSi gamoiyenebs orive winamorbedis 
gamocdilebas. romis statutis me-13 (b) muxlidan gamomdinare, ar 
aris mosalodneli axali ad hoc tribunalebis Seqmna, radgan uSiS-
roebis sabWos SeuZlia, amis nacvlad ICC gamoiyenos rogorc in-
stitucionalizebuli ad hoc tribunali. statutis kanonmdeblis 
nebidan gamomdinare, gaeros yvela wevri qveynis sasamarTlos iuris-
diqciaSi Sesvlis Semdeg, me-13 muxlis (a) da (c) abzacebis mixedviT, 
uSiSroebis sabWos mier procesis gaxsnis SesaZleblobis kompeten-
cia zedmeti gaxdeba. garkveuli drois Semdeg SesaZlebelia, saer-
TaSoriso sisxlis saproceso samarTlis monopolizacia sisxlis 
samarTlis saerTaSoriso mudmivmoqmedma sasamarTlom moaxdinos, 
vinaidan is SeiZleba gaxdes sisxlis samarTlis marTlmsajulebis 
ganmaxorcielebeli erTaderTi zesaxelmwifoebrivi organo.

III. adamianis uflebaTa evropuli konvenciis mniSvneloba 
saerTaSoriso sisxlis saproceso samarTlisaTvis 

saerTaSoriso sisxlis saproceso samarTlis cnebis Camoyal-
ibebis Semdeg saWiroa, dadgindes misi mimarTeba adamianis ufle-
baTa evropul konvenciasTan. amasTan, aucilebelia, aRiniSnos 
adamianis uflebaTa gansakuTrebuli mniSvneloba saerTaSo-
riso sisxlis saproceso samarTlisaTvis. rogoria adamianis 
uflebaTa evropuli konvenciis samarTlebrivi savaldebu-
looba da faqtobrivi zegavlena saerTaSoriso sisxlis samarT-
lis procesze? upirveles yovlisa, unda ganvixiloT adamianis 
uflebaTa calkeuli problemebi romis statutis mixedviT ada-
mianis uflebaTa evropuli konvenciis debulebebTan SeTavseba-
dobis kuTxiT.
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1. adamianis uflebaTa mniSvneloba saerTaSoriso 
sisxlis samarTlis procesisaTvis

a) adamianis uflebaTa dacvis aucilebloba

upirveles yovlisa, unda aRiniSnos adamianis uflebaTa ormagi 
zegavlena saerTaSoriso sisxlis samarTalze. erTi mxriv, adami-
anis uflebebi qmnian internacionaluri samarTlebrivi sikeTee-
bis dacvis materialur Sinaarss. swored adamianis uflebaTa gan-
sakuTrebiT mZime darRvevebi individebis, konkretuli fizikuri 
pirebis mier, aris dasjadi. aseTi dacva, bunebrivia, SeiZleba mx-
olod efeqtiani iyos, Tu is aseve Sesruldeba, e.i. Tu sisxlis 
samarTlis normebi aRsruldeba. aqedan gamomdinare, adamianis 
uflebaTa efeqturi dacva moiTxovs aseve Sesrulebis efeqturi 
meqanizmebis arsebobas. Tu sakiTxs am kuTxiT SevxedavT, sisxlis 
samarTlis saerTaSoriso sasamarTlos Seqmna adamianis uflebaTa 
dacvis TvalsazrisiT savaldebulo iyo.

saerTaSoriso sisxlis samarTlis procesis ganxorcielebis 
procedurac ki, Tavis mxriv, dakavSirebulia adamianis uflebe-
bis dacvasTan. TviT umZimesi danaSaulis gamoZieba da misi Camdeni 
piris mimarT sisxlissamarTlebrivi devnisa da marTlmsajulebis 
ganxorcieleba rodi SeiZleba nebismieri saSualebiT. sisxlis sa-
marTlis procesSi adamianis uflebaTa dacvis valdebuleba, Tavis 
mxriv, SezRudulia adamianis uflebaTa dacvis Sesaxeb normebiT, 
romlebic eWvmitanilis, braldebulis, gansasjelis sasikeTod mo-
qmedebs. saerTaSoriso sisxlis samarTlis procesi im adamianTa 
uflebebis dacvis qartiaa, visac brali edeba saerTaSoriso sisxlis 
samarTliT dasjadi umZimesi danaSaulis CadenaSi. iseve rogorc 
demokratiuli da samarTlebrivi saxelmwifoebis nacionalur sis-
xlis samarTlis procesebSi, aqac moqmedebs in dubio pro reo-s, anu 
yvela eWvis braldebulis sasargeblod gadawyvetis, principi, rac 
gulisxmobs imas, rom sasamarTlos gamamtyunebeli ganaCeni unda 
emyarebodes mxolod utyuar mtkicebulebaTa erTobliobas. aseve 
gamoricxulia pasuxismgebloba koleqtiuri bralis principis 
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gamoyenebiT, vinaidan pasuxismgeblobis individualizaciis prin-
cipis gareSe ar SeiZleba ganxorcieldes marTlmsajuleba Taname-
drove saerTaSoriso sisxlis samarTlis mixedviT.

swored es fenomeni, romelic gulisxmobs adamianis uflebaTa 
zegavlenas ormxrivad, kargad aris cnobili nacionaluri sisxlis 
samarTlis sistemidan. adamianis sicocxlis ufleba, romelsac 
icavs samoqalaqo da politikuri uflebebis Sesaxeb saerTaSoriso 
paqtis me-6 muxlis pirveli abzaci an adamianis uflebaTa evropuli 
konvenciis me-2 muxli, aseve sisxlissamarTlebrivad daculia, ma-
galiTad, saqarTvelos sisxlis samarTlis kodeqsis 108-e da 109-e 
muxlebiT. saxelmwifoebze SeiZleba moxdes zemoqmedeba adamianis 
uflebaTa dacvis sxvadasxva saerTaSorisosamarTlebrivi meqaniz-
miT imis gamo, rom maT sisxlissamarTlebrivi meqanizmebiT efeq-
tianad ver daicves adamianis uflebebi. magaliTisaTvis SegviZlia 
davasaxeloT adamianis uflebaTa evropuli sasamarTlos erT-
erTi axali gadawyvetileba saqmeze _ ̀ preti didi britaneTis wina-
aRmdeg~. am gadawyvetilebis Sesabamisad, nacionaluri saxelmwifo 
valdebulia, adamianTa uflebebis dasacavad Seqmnas da aRasrulos 
efeqtiani sisxlis samarTlis sistema.

adamianis uflebaTa dacvis TvalsazrisiT, saxelmwifo valde-
bulia, Cadenili danaSaulis simZimis miuxedavad, sisxlissamarT-
lebrivad devnili nebismieri piris pativi da Rirseba daicvas, mis 
mimarT ar ganaxorcielos tanjva, wameba, araadamianuri da damam-
cirebeli mopyroba da igi obieqturad da miukerZoeblad, saqmis 
samarTliani ganxilvis principis dacviT gaasamarTlos. ada-
mianis uflebaTa dacvis koncefciebis ganviTarebis istoriuli 
procesidan gamomdinare, es aspeqti Tavidanve iyo sayuradRebo. 
xelisuflebis mxridan TviTneboba sisxlis samarTlis procesSi, 
gansakuTrebiT ki ukanono dakaveba-dapatimrebis dros, jer kidev 
adamianis uflebaTa dacvis sferoSi SemuSavebul pirvelsave do-
kumentebSi iyo yuradRebis centrSi. dRes Tavisuflebisa da usa-
frTxoebis, iseve rogorc saqmis samarTliani ganxilvis uflebis 
principi mocemulia yvela umniSvnelovanes saerTaSorisosamarT-
lebriv aqtSi adamianis uflebaTa dacvis sferoSi. SegviZlia dav-
asaxeloT: adamianis uflebaTa sayovelTao deklaraciis me-10, 
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me-11 muxlebi, samoqalaqo da politikuri uflebebis Sesaxeb saer-
TaSoriso paqtis me-14, me-15 muxlebi, adamianis uflebaTa evrop-
uli konvenciis me-5, me-6 muxlebi, adamianis uflebaTa amerikuli 
konvenciis me-8 muxli, iseve rogorc adamianisa da saerTaSoriso 
uflebebis afrikuli qartiis me-7 muxli. globaluri gamoyenebis 
sferoSi am debulebas ar daukargavs Tavisi aqtualoba, radgan ar-
amarto diqtatoruli saxelmwifoebi axdenen sisxlis samarTlis 
devnisa da marTlmsajulebis organoebis instrumentalizacias 
sakuTari arasamarTlebrivsaxelmwifoebrivi miznebisaTvis, riTac 
arRveven saqmis samarTliani ganxilvis uflebas. Tu gadavxedavT 
strasburgis adamianis uflebaTa sasamarTlosa da komisiis gad-
awyvetilebebs, davinaxavT, rom es principi irRveva aseve evropis 
sabWos wevr demokratiul da samarTlebriv saxelmwifoebSi.

b) adamianis uflebebi da saerTaSoriso sisxlis saproceso 
samarTali

saerTaSoriso sisxlis samarTalSi dReisaTvis aseTi mdgomar-
eobaa: materialuri saerTaSoriso sisxlis samarTali icavs ada-
mianis uflebebs (genocidi; adamianurobis winaaRmdeg mimarTuli 
danaSauli da saerTaSoriso humanitaruli samarTlis normebis 
darRveva, romelic cnobilia omis danaSaulis saxelwodebiT) da 
mSvidobas (genocidi; agresiuli omis akrZalva). saerTaSoriso hu-
manitaruli samarTali aRiarebulia rogorc adamianis uflebaTa 
dacvis sferoSi lex specialis SeiaraRebuli konfliqtis dros. am 
dacvis ganxorcieleba gulisxmobs devnili individis dacvis saWi-
roebas, romelic sisxlissamarTlebriv devnas ganicdis, ris gamoc 
aris saSiSroeba, xelyon misi uflebebi. saqme isaa, rom sisxlissa-
marTlebrivad devnili adamianis uflebaTa saerTaSorisosamarT-
lebrivi dacva ar aris saxelmwifoebrivi warmonaqmnis suvereni-
tetis SezRudva. sisxlis samarTlis saerTaSoriso sasamarTlo 
adamianis uflebaTa dacvis Sesaxeb normebis gamoyenebis pirdapiri 
adresatia. upirveles yovlisa, saxelmwifoebi arian valdebulni, 
daicvan adamianis uflebebi. aseve saerTaSoriso sasamarTlos aqvs 
pirdapiri samarTlebrivi kavSiri adamianis uflebebis dacvasTan. 
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igi valdebulia, daicvas es uflebebi procesis nebismier stadi-
aze. araviTar SemTxvevaSi ar daiSveba imaze apelireba, rom saqme 
gvaqvs umZimesi danaSaulebis gamoZiebasa da umZimes damnaSavee-
bTan. saerTaSoriso sasamarTlosTan mimarTebiT ganuxrelad unda 
iqnes daculi fundamenturi principi, rom saerTaSoriso sisxlis 
saproceso samarTali aris uflebaTa dacvis qartia.

2. adamianis uflebaTa evropuli konvenciis 
samarTlebrivi savaldebulooba 

a) uSualo savaldebulo Zala

sisxlis samarTlis saerTaSoriso sasamarTlos uSualo kavSiris 
dasadgenad adamianis uflebaTa evropul konvenciasTan aucilebe-
lia iseTi formalobis arseboba, rogoricaa sasamarTlos wevroba 
evropis sabWoSi, rac ar aris damaxasiaTebeli arc saerTaSoriso 
sasamarTlosa da arc orive tribunalisaTvis. sxvaTa Soris, arc 
dasmula amis SesaZleblobisa da saWiroebis sakiTxi. Znelad war-
mosadgenia universaluri marTlmsajulebis organos adamianis 
uflebaTa dacvaze kontrolis mizniT Seqmnili erT-erTi region-
aluri instituciis zedamxedvelobis qveS moqceva. Zneli war-
mosadgenia da SeuZlebelicaa aseT zedamxedvelobaze SeTanxmebis 
miRweva.

miuxedavad amisa, ramdenadac CvenTvis cnobilia, adamianis 
uflebaTa evropul sasamarTlos orjer hqonda Sexeba yofili iu-
goslaviis tribunalTan.

pirvel SemTxvevaSi saqme exeboda saCivars saqmeze _ slobodan 
miloSeviCi niderlandebis winaaRmdeg, romelic dauSveblad iqna 
miCneuli, radgan ar iyo Sesrulebuli misaRebobis winapirobebi. 
kerZod, sasamarTlom saqme ar miiRo gansaxilvelad, radgan CaTvala, 
rom ar iyo gamoyenebuli yvela niderlanduri SidasamarTlebrivi 
gasaCivrebis saSualeba adamianis uflebaTa evropuli konvenciis 
35-e muxlis gagebiT. miloSeviCma gaasaCivra Tavisi dapatimrebis 
gadawyvetileba tribunalisaTvis warsadgenad Semdeg argumentze 
dayrdnobiT: misi gadacema haagisaTvis moxda iugoslaviis samarT-
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lis darRveviT, tribunali ar aris damoukidebeli da miukerZoe-
beli sasamarTlo adamianis uflebaTa evropuli konvenciis me-6 
muxlis pirveli abzacis gagebiT da rom mas, rogorc saxelmwifos 
meTaurs, icavda imuniteti. haagis miwis sasamarTlom uaryo saCiv-
ari imaze miTiTebiT, rom niderlandebis samefom Tavisi marTlm-
sajulebis ganxorcielebis uflebamosileba yofili iugoslaviis 
tribunalis braldebulTan mimarTebiT marTlzomierad saerTa-
Soriso tribunals gadasca, ris gamoc haagis miwis sasamarTlo am 
saCivris ganxilvisaTvis uflebamosili ar iyo. adamianis uflebaTa 
evropulma sasamarTlom saCivari erTxmad cno miuReblad imaze mi-
TiTebiT, rom Sidasaxelmwifoebrivi gasaCivrebis saSualeba ar iyo 
amowuruli, radgan sasamarTlos gadawyvetileba eqvemdebareboda 
gasaCivrebas. 

drois TvalsazrisiT ufro adreul procesSi _ mladlen nale-
tiliCi xorvatiis winaaRmdeg _ saCivari cnobil iqna miuReblad, 
rogorc aSkarad dausabuTebeli. saCivris avtori gamodioda xor-
vatiis mier gadacemis Sesaxeb gadawyvetilebis gamotanis winaaRm-
deg. momCivani miuTiTebda, rom gadacemiT mis mimarT xorvatiaSi 
mimdinare procesis gonivrul vadaSi damTavreba SeuZlebeli iyo, 
riTac irRveoda adamianis uflebaTa evropuli konvenciis me-6 
muxlis pirveli punqti, rom tribunali ar aris damoukidebeli da 
miukerZoebeli, kanonis safuZvelze Seqmnili sasamarTlo da rom 
darRveuli iyo nullum crimen-is principi, radgan mas tribunalis 
mier gasamarTlebis SemTxvevaSi ufro maRali sasjelis Sefardeba 
elodeboda, vidre xorvatiaSi. 

saCivris pirvel punqtTan mimarTebiT adamianis uflebaTa ev-
ropulma sasamarTlom miuTiTa, rom tribunalis mier procesis 
warmarTvis SemTxvevaSi, am tribunalis wesdebis me-10 muxlidan 
gamomdinare, xorvatiaSi igive procesi ar SeiZleboda gagrZele-
buliyo, ris gamoc procesis arasasurveli gaWianureba xorvatiaSi 
ver moxdeboda. gadacemis Sesaxeb gadawyvetilebis miRebis dros 
samarTliani ganxilvis uflebis SesaZlo darRvevis gasaCivreba 
SesaZlebelia mxolod im SemTxvevaSi, Tu aSkarad mosalodnelia, 
rom moxdeba am uflebis darRveva gadacemis Semdeg Casatarebel 
procesSi. adamianis uflebaTa evropulma sasamarTlom CaTvala, 
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rom aseTi SemTxveva tribunalTan mimarTebiT araviTar SemTxveva-
Si ar SeiZleboda momxdariyo. rac Seexeba nulum crimen-is princips, 
am sakiTxze sasamarTlom miuTiTa adamianis uflebaTa evropuli 
konvenciis me-7 muxlis me-2 punqtze.

orive es SemTxveva gviCvenebs, rom iyo mcdeloba, miRweuliyo ad-
amianis uflebaTa dacvis kuTxiT saerTaSoriso marTlmsajulebis 
organoze adamianis uflebaTa evropuli sasamarTlos kontrolis 
ganxorcieleba. Tavis mxriv, evropuli sasamarTlo mkacrad emyare-
ba formalur kriteriumebs da axorcielebs TviTdacvis politi-
kas, raTa ar warmoiSvas misi politizaciis saSiSroeba. Teoria da 
praqtika calsaxad gviCvenebs, rom saCivris Setana SesaZlebelia 
mxolod Sidasaxelmwifoebrivi gadawyvetilebebis winaaRmdeg da 
amiT igi mxolod arapirdapir SeiZleba iyos mimarTuli saerTaSo-
riso marTlmsajulebis procesis winaaRmdeg. 

b) konvenciis gamoyenebis savaldebulooba romis statutis 
21-e muxlis pirveli punqtis mixedviT

romis statutis 21-e muxlis pirveli punqtis mixedviT, saerTa-
Soriso sasamarTlos mier gamosayenebeli samarTlis wyaroebi sam 
safexurad aris warmodgenili: 

pirvel rigSi, sasamarTlo xelmZRvanelobs sakuTari wesdebiT, 
garda amisa, iseTi damxmare dokumentebiT, rogorebicaa: `dana-
SaulTa elementebi~ da `procedurisa da mtkicebis wesebi~. sa-
marTlebrivi koliziis SemTxvevaSi, upiratesoba eniWeba statutis 
normebs, rogorc es pirdapir aris miTiTebuli statutis 51-e mux-
lis me-5 punqtSi. 

meore safexurze dgas saerTaSoriso xelSekrulebebi, saerTa-
Soriso samarTlis principebi da normebi, romelTa Sorisac gan-
sakuTrebiT gamoyofilia saerTaSoriso humanitaruli samarTlis 
sayovelTaod aRiarebuli principebi. amasTan, meore safexuris 
gamoyeneba garkveul pirobebs eqvemdebareba, kerZod, sasamarTlom, 
Sesabamis SemTxvevaSi, saerTaSoriso xelSekrulebis gamoyeneba 
unda miiCnios saWirod. gadawyvetilebis miRebis prerogativa am 
SemTxvevaSi aqvs TviT sasamarTlos. aqedan gamomdinare, Tu romeli 
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saerTaSorisosamarTlebrivi xelSekruleba unda iqnes gamoyenebu-
li, sasamarTlos mier gadasawyveti samarTlebrivi sakiTxia. mkacri 
interpretaciiT, adamianis uflebaTa evropuli konvencia SeiZleba 
ar moeqces saerTaSoriso sasamarTlos gamoyenebis sferoSi, vinaid-
an SesaZlebelia, rom moqmedebis supranacionaluri Zalis mqone 
konvencia saerTaSoriso sasamarTlos winaSe procesis warmarTvis 
dros ar iqnes gamoyenebuli misi regionaluri Tvisebis gamo, radgan 
saerTaSoriso sasamarTlo, romlis teritoriuli moqmedebis sfe-
ro ufro farToa, ar aris am xelSekrulebis monawile. msgavsi argu-
mentebi SeiZleba iqnes moyvanili aseve samoqalaqo da politikuri 
uflebebis Sesaxeb saerTaSoriso paqtis mimarTac. maSasadame, arse-
bobs imis SesaZlebloba, rom adamianis uflebaTa dacvis sferoSi ar-
sebuli mniSvnelovani saerTaSorisoO aqtebi, romlebic romis stat-
utis 21-e muxlSi eqspliciturad ar arian miTiTebuli, formalu-
rad amis gamo ar iqnes gamoyenebuli saerTaSoriso sasamarTlos 
procesSi. unda aRiniSnos, rom saerTaSoriso sasamarTlosTan mima-
rTebiT SeiZleba gamoyenebul iqnes aseve saerTaSoriso CveulebiTi 
samarTali. es xSirad aRiniSneba adamianis uflebebTan dakavSire-
biT, magram zogierT SemTxvevaSi sadavod miiCneva. nacvlad imisa, 
rom saerTaSoriso CveulebiT samarTalze iyos saubari, ukeTesia, 
adamianis uflebebi samarTlis principebad iqnes miCneuli. rogorc 
aseTi, isini romis statutis 21-e muxlis pirveli punqtis (b) abzacSi 
Tanabar rangSia moxseniebuli xelSekrulebiT samarTalTan erTad. 
amiT adamianis uflebaTa evropuli konvencia iqneboda saerTaSori-
so sasamarTlosaTvis erT-erTi mniSvnelovani wyaro saerTaSoriso 
samarTlis principebis dasadgenad.

TvalsaCinoebisaTvis moviyvanoT erTi magaliTi: omis damnaSave 
a. dakavebul iqna germaniaSi saerTaSoriso sasamarTlos dakavebis 
orderis safuZvelze. vinaidan dagegmili iyo misi dauyovneblivi 
gadacema saerTaSoriso sasamarTlosaTvis, igi ar iqna wardgenili 
gamoZiebis mosamarTlisaTvis. erTkviriani dakavebis Semdeg is ga-
dasces haagis sasamarTlos, sadac mas ganemarta Tavisi uflebis 
Sesaxeb, rom SeuZlia, statutis me-60 muxlis Sesabamisad, Seitanos 
Suamdgomloba patimrobidan ganTavisuflebis Taobaze. Sesabamisi 
Suamdgomlobis safuZvelze gamoZiebis palatam erTi mosamarTlis 
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SemadgenlobiT (romis statutis 57-e muxlis me-2 abzaci) daadgina, 
rom winaswari patimrobis winapirobebi, statutis 58-e muxlis pir-
veli abzacis Sesabamisad, saxezea, ris gamoc uari Tqva Suamdgomlo-
bis dakmayofilebaze (romis statutis me-60 muxlis pirveli abzaci). 
rac statutis me-60 muxlis pirvel abzacSi ar aris gaTvaliswineb-
uli, aris is, rom dapatimrebis kanonierebis avtomaturi gadamow-
meba ar xdeba. adamianis uflebaTa evropuli konvenciis me-5 muxlis 
me-4 abzaci iTvaliswinebs aseT avtomatur habeas corpus-process, 
rogorc adamianis uflebas. am situaciidan gamomdinare, saerTa-
Soriso sasamarTlos SeuZlia, habeas corpus-ganacxadi romis stat-
utis 21-e muxlis pirveli punqtis (b) abzacis mixedviT dauSvas an 
statutis me-60 muxls gaukeTos iseTi interpretacia, rom dakavebis 
marTlzomierebis gadamowmeba yvela SemTxvevaSi savaldebuloa. 

g) interpretaciis savaldebulo Zala romis statutis 21-e 
muxlis me-3 punqtis mixedviT

romis statutis 21-e muxlis me-3 punqtis mixedviT, sasamarT-
lo valdebulia, statutis 21-e muxlis pirveli punqtis mixed-
viT gamosayenebadi samarTlis interpretaciis dros, e.i. stat-
utis da `procedurisa da mtkicebaTa wesebis~ gamoyenebis dros, 
gaiTvaliswinos sayovelTaod aRiarebuli adamianis uflebaTa 
Sinaarsi. maSasadame, 21-e muxlis me-3 punqti Seicavs valdebule-
bas, gamosayenebeli samarTali interpretirebul iqnes adamianis 
uflebaTa Sesabamisad (konformulad). es debuleba romis kon-
ferenciaze ar yofila sadavo. sasamarTlos aseTi valdebuleba 
farTo asparezs uTmobs adamianis uflebaTa evropuli konven-
ciis gamoyenebas. marTalia, romis statutis 21-e muxlSi eqs-
pliciturad ar aris miTiTebuli adamianis uflebaTa sferoSi 
arsebul aqtebze, magram evropuli konvencia adamianis ufleba-
Ta da ZiriTad TavisuflebaTa dacvis uZvelesi da aTwleulebis 
manZilze warmatebiT momuSave regionaluri dokumentia. aqedan 
gamomdinare, upirveles yovlisa, igi aris calkeuli uflebebis 
Secnobadobisa da maTi konkretuli Sinaarsis garkvevis umniS-
vnelovanesi wyaro.
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romis statutis normebis interpretaciis aucilebloba udavoa. 
igi Seicavs rudimentul saproceso normebs. magaliTad, statutis 
67-e muxlSi mocemulia braldebulis uflebebis CamonaTvali, rom-
lis interpretacia unda moxdes kanonis axsna-ganmartebis sxvadasxva 
xerxis gamoyenebiT. TviT statutSi mocemulia Semowmebis masStabi. 
garda procedurisa da mtkicebaTa wesebisa, konkretul SemTxveva-
Si mosamarTleebma unda gamoiyenon adamianis uflebaTa evropuli 
konvencia da adamianis uflebaTa evropuli sasamarTlos preceden-
tuli samarTali, radgan maTSi araerT kiTxvazea pasuxi gacemuli.

sasamarTlos mier gamosayenebadi samarTlis adamianis uflebaTa 
konformulad interpretaciis moTxovna gamomdinareobs im debulebe-
bidan, romlebic exeba mosamarTleTa kvalifikacias (statutis 36-e mux-
lis me-3 punqtis b(ii) abzaci). am normis mixedviT, sasamarTlos mosa-
marTleebi unda iyvnen kompetenturni an sisxlisa da sisxlis samarT-
lis procesis sferoSi, an saerTaSoriso samarTlis mniSvnelovan 
sferoebSi, gansakuTrebiT, saerTaSoriso humanitarul samarTalSi 
an adamianis uflebaTa samarTalSi. proporcia am orive kvalifikaci-
is sferoebs Soris aris, statutis 36-e muxlis me-5 abzacis mixedviT, 
9:5. mosamarTleTa personalis ganawilebis dros sxvadasxva palataSi 
statuti ar iTvaliswinebs proporcias, statutis 39-e muxlis pirvel 
abzacSi laparakia mxolod gonivrul kombinaciaze eqspertebisa sis-
xlis samarTlisa da procesis da saerTaSoriso samarTlis special-
istebs Soris, amasTan, winaswari gamoZiebisa da pirveli instanciis 
sasamarTloSi mosamarTleebi upiratesad sisxlis samarTlis sfero-
Si gamocdilebis mixedviT arian warmodgenilni.

IV. adamianis uflebaTa konvenciis faqtobrivi zegavlena

a)	 evropuli sistemis mniSvneloba adamianis 
uflebaTa globaluri dacvisaTvis

strasburgis sistema yvelaze ufro efeqtiania adamianis ufleba-
Ta dacvis saqmeSi. es, erTi mxriv, ganpirobebulia imiT, rom igi aris 
uZvelesi iuridiuli sistema, xolo, meore mxriv, aerTianebs mraval 
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qveyanas. evropis sabWos hyavs 46 wevri saxelmwifo, xolo inter-
amerikuli adamianis uflebaTa sasamarTlos iurisdiqcia aRiare-
buli aqvs mxolod 25 saxelmwifos. romSi 1950 wlis 4 noembers xel-
mowerili konvencia ZalaSi Sevida 1953 wlis 3 seqtembers. amerikul 
saxelmwifoTa organizacia daarsda jer kidev 1948 wlis 30 aprils 
bogotaSi, magram iuridiuli norma sasamarTlos daarsebis Sesaxeb 
adamianis uflebaTa amerikul konvenciaSi Seiqmna mxolod 1969 wlis 
22 noembers, xolo ZalaSi Sevida 1978 wlis 18 ivliss.

mniSvnelovani momentia is, rom evropuli sasamarTlo adami-
anis uflebaTa evropuli konvenciis me-11 damatebiTi oqmis rati-
fikaciisa da masTan dakavSirebuli restruqturizaciis Sedegad 
normalur sasamarTlod gadaiqca. igi aris metad TavisTavadi da 
erTjeradi organo. swored amis gamo misi kompetencia adamianis 
uflebaTa damcveli debulebebis interpretaciis dros saerTaSo-
risod aRiarebulia.

konvencias aqvs sami muxli, romelTac sisxlissamarTlebrivi 
devnis procesSi gansakuTrebuli mniSvneloba eniWeba. es aris, jer 
erTi, me-5 muxli, romelic eZRvneba Tavisuflebisa da usafrTxoe-
bis uflebas, me-6 muxli, romelic saqmis samarTliani ganxilvis 
uflebasTan dakavSirebiT mniSvnelovan procesualur debulebebs 
Seicavs da me-7 muxli, romelic eZRvneba nullum crimen, nulla poena 
sine lege-s princips. aseve mniSvnelovania me-3 muxli, romelic krZa-
lavs wamebis, araadamianuri Tu Rirsebis Semlaxavi mopyrobisa da 
sasjelis gamoyenebas. konvenciis me-13 muxliT ki garantirebulia 
qmediTi samarTlebrivi misageblis ufleba erovnuli xelisufleb-
isagan. sasamarTlos aqvs uzarmazari praqtika saqmis samarTliani 
ganxilvis uflebasTan dakavSirebiT.

b) yofili iugoslaviisa da ruandis tribunalebis 
praqtika

adamianis uflebaTa evropuli konvencia ad hoc tribunalebis 
sasamarTlo praqtikaSi ar asrulebs umniSvnelo rols. ramdenime 
ganaCenSi mosamarTleebi Seecadnen, miTiTeba gaekeTebinaT konven-
ciasa da evropuli sasamarTlos praqtikaze da amiT daesabuTebinaT 
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TavianTi pozicia. isini aseve eyrdnobian samoqalaqo da politiku-
ri uflebebis Sesaxeb saerTaSoriso paqtis interpretacias da na-
cionaluri saxelmwifoebis mniSvnelovan sasamarTlo praqtikas.

gansakuTrebuli mniSvneloba aqvs konvencias advokatTa saqmi-
anobaSi. isini saCivrebsa da SuamdgomlobebSi xSirad eyrdnobian 
strasburgis sasamarTlos precedentul samarTals. gvsurs, am 
procesis dinamika iugoslaviis tribunalis apelaciis praqtiki-
dan sami magaliTiT iqnes ilustrirebuli.

1. tadiCis SemTxveva 

tadiCis SemTxvevaSi dacvis mxarem miuTiTa fair trial-is principis 
(`saqmis samarTliani ganxilvis ufleba~) darRvevaze da amasTan 
dakavSirebiT moiTxova mxareTa Tanasworobisa da SejibrebiTobis 
principis dacva, radgan, dacvis mtkicebiT, sasamarTlosTan nak-
lebi kooperaciis survilis gamo, serbeTis respublikis mxridan 
dacvisaTvis sasurveli informaciisa da mtkicebulebaTa mopoveba 
ar iyo SesaZlebeli. imis mtkicebulebad, rom eqs-iugoslaviis tri-
bunalis wesdebis 21-e muxlis me-4 punqti am princips Seicavs, dacva 
miuTiTebda strasburgis organoebis gadawyvetilebebze. am fun-
damenturi procesualuri principis Sinaarsi gaxda sadavo. dacva 
moiTxovda, rom SejibrebiTobis principis farglebSi yuradReba 
miqceuli unda yofiliyo agreTve braldebis samsaxurisa da sasa-
marTlos uSualo zegavlenis sferos gareT arsebul garemoebebze. 
mxareTa Tanasworuflebianobisa da SejibrebiTobis princips unda 
hqonoda ara mxolod formaluri procesualursamarTlebrivi 
mniSvneloba, aramed gaazrebuli unda yofiliyo materialurad. 
garda amisa, dacva davobda imis Sesaxeb, rom statutis 21-e muxlis 
me-4 punqtis (b) abzacis moTxovnis sawinaaRmdegod, bosniur-ser-
biuli organoebis arakooperaciuli TanamSromlobis gamo, dacvis 
mxares procesisaTvis mosamzadeblad arasakmarisad gonivruli 
dro mieca.

am punqtze dayrdnobiT, gadawyvetilebis miRebis dros iugo-
slaviis tribunalis saapelacio palata fair trial-is principis 21-e mux-
lis mixedviT interpretaciis dros, upirveles yovlisa, eyrdnoba 
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gaeros adamianis uflebaTa komisiis gadawyvetilebebs, e.i. samo-
qalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-
14 muxlis interpretacias da uTiTebs konvenciis Sinaarsobrivad 
identur normaze.

aq sainteresoa ori aspeqti: (1) iugoslaviis tribunali Tavis 
normebs interpretacias ukeTebs adamianis uflebaTa aqtebis 
analogiuri normebis meSveobiT da (2) am interpretaciis dros 
yuradRebas amaxvilebs am saerTaSoriso aqtebis Sesrulebis dros 
zedamxedveli organoebis mier gakeTebul teqstobriv axsna-gan-
martebebze. 

yovel konkretul SemTxvevaSi gasarkvevia, xom ar aris imis saTa-
nado safuZveli, rom saerTaSoriso sasamarTlos an tribunalis Se-
sabamisi marTlmsajulebis ganxorcielebis dros moxdes gadaxveva 
adamianis uflebaTa dacvis sferoSi arsebuli mniSvnelovani aqte-
bis komentarebidan da precedentuli samarTlis magaliTebidan.

imisaTvis, raTa pasuxi gaeces kiTxvas, Tu rogoria mxareTa Tan-
asworobisa da SejibrebiTobis principis moculoba, tribunalis 
saapelacio palata efuZneba isev adamianis uflebaTa sasamarTlos 
da gaeros adamianis uflebaTa komisiis gadawyvetilebebs.

saqmeze _ dombo beheeri niderlandebis winaaRmdeg _ evropul-
ma sasamarTlom daadgina SejibrebiTobis principis darRveva, rac 
gamomdinareobda iqidan, rom saCivris Semtanis erTaderTi pir-
dapiri mowme ar iqna dakiTxuli, maSin, rodesac mowinaaRmdege mx-
aris mowme daikiTxa. sasamarTlos gadawyvetilebebSi calmxrivad 
precedentuli pozicia ar aris gamokveTili. eqs-iugoslaviis tri-
bunalma daadgina konkretuli gansxvaveba nacionalur sasamarT-
loebTan SedarebiT: yofili iugoslaviis tribunali aris interna-
cionaluri sasamarTlo, romelsac ara aqvs sakuTari aRsrulebis 
organoebi da damokidebulia nacionaluri saxelmwifoebis Tanam-
Sromlobaze, Tavisi wesdebis 29-e muxlidan gamomdinare. amis Sesa-
bamisad, saapelacio palatas aqvs pozicia, rom nacionalur praq-
tikasTan SedarebiT mxareTa Tanasworobisa da SejibrebiTobis 
princips „more liberal interpretation“ misces. es niSnavs imas, rom pirve-
li instanciis palataSi procesis dros, mtkicebulebebis Znelad 
misawvdomobis SemTxvevaSi, sasamarTlom mxareebs unda gauwios 
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daxmareba. amisaTvis arsebobs sxvadasxva samarTlebrivi SesaZle-
bloba. mas SeuZlia, gaagzavnos mowvevebi, mouwodos nacionalur 
saxelmwifoebs samarTlebrivi daxmarebisa da TanamSromlobisak-
en, uzrunvelyos mowmeTa da dazaralebulTa dacva da Caataros 
sxva msgavsi moqmedebebi, maT Soris, gadados procesi, sanam ar aR-
moifxvreba winaaRmdegobebi da problemebi procesis CatarebasTan 
dakavSirebiT. am gziT SeiZleba mxareTa Tanasworobisa da Sejibre-
bisaTvis xelis Sewyoba. aseT SemTxvevaSi dacvis mxares SeuZlia 
amtkicos, rom pirveli instanciis sasamarTlom, miuxedavad Se-
sabamisi Suamdgomlobis dayenebisa, dacvas ar gauwia aucilebeli 
daxmareba. tadiCis SemTxvevaSi gansasjelis dacvam aseTi pozicia 
ver daasabuTa, ris gamoc apelacia uaryofil iqna.

2. anto furundzijas SemTxveva 

saapelacio palataSi furundzijas saqmesTan dakavSirebiT sak-
iTxi exeboda imas, xom ar dairRva damoukidebeli da miukerZoe-
beli sasamarTlos principi. am saCivris qveteqsti aseTi iyo: mosa-
marTle mumba iugoslaviis tribunalamde, rogorc zambiis warmo-
madgeneli, muSaobda gaeros komisiaSi qalTa statusis sakiTxebze. 
misi amocana iyo qalTa uflebebis dacva, maSin, rodesac bralde-
buli furundzija samarTldeboda erT-erTi muslimani qalis 
gaupatiurebis braldebiT. saapelacio palatas unda gadaewyvita, 
arsebobda Tu ara am mosamarTlis mimarT acilebis safuZveli. sit-
uacia cotaTi hgavs lord hofmanis SemTxvevas saqmeze _ pinoCeti 
inglisis lordTa palatis winaaRmdeg.

SeiZleboda, kiTxvis niSnis qveS damdgariyo miukerZoeblobis 
principi, romelic, damoukideblobis instituciuri da funqciu-
ri principisagan gansxvavebiT, gulisxmobs mosamarTlis Tavisu-
flebas winaswar akviatebuli poziciisagan. upirveles yovlisa, 
yuradReba gamaxvilda imaze, rom mosamarTlis miukerZoeblobaze 
arc iugoslaviis wesdebasa da arc saproceso wesebSi specialu-
rad miTiTebuli ar aris. es arc aris gasakviri, radgan damoukide-
bloba da miukerZoebloba marTlmsajulebis ganxorcielebis ar-
sia. saapelacio palata orientacias akeTebs iugoslaviis wesdebis 
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21-e muxlis pirvel punqtze da mis interpretacias axdens samo-
qalaqo da politikuri uflebebis Sesaxeb saerTaSoriso paqtis me-
14 da adamianis uflebaTa evropuli konvenciis me-6 muxlis mixed-
viT. orive es norma laparakobs damoukidebeli da miukerZoebeli 
sasamarTlos Sesaxeb. saapelacio palata normis interpretaciis 
safuZvlad iyenebs evropuli sasamarTlos precedentul samar-
Tals, sxvadasxva nacionaluri saxelmwifos sasamarTlo praqtikas 
da gvTavazobs ormag tests: darRveva saxezea, Tu arsebobs faqto-
brivi mtkicebulebebi, rom mosamarTle mikerZoebulia, an igi war-
moSobs Sexedulebas, rom mas winaswar ukve aqvs azri am saqmeze. am 
interpretaciis sababi aris, gansakuTrebiT, inglisur samarTalSi 
cnobili principi: „Justice must not only be done but must be seen to be 
done“. saapelacio palatam uaryo apelaciis safuZveli da miuTiTa 
argumentze, rom mosamarTle mumba UNCSW-s wevri iyo rogorc 
Tavisi qveynis warmomadgeneli da ara Tavisi piradi interesebis 
gamo aqtiurobda.

3. delaliCis SemTxveva 

delaliCis SemTxvevaSi saapelacio palatas unda gadaewyvita 
sakiTxi, romelic xSirad aris nacionaluri sasamarTlo organoe-
bis gansjis sagani, magram dRemde, ramdenadac CvenTvis cnobilia, 
evropul sasamarTlos ar umsjelia masze _ esaa mZinare mosamar-
Tle. saapelacio sasamarTlo daeyrdno sxvadasxva nacionaluri 
saxelmwifos gamocdilebas (germania, kanada, amerikis SeerTebu-
li Statebi) da miiCnia: upirveles yovlisa, unda damtkicdes, rom 
Sesabamis mosamarTles namdvilad eZina. rogorc mtkicebuleba, 
wardgenil iqna araerTi videokaseta, romelzec saapelacio sasa-
marTlom ver naxa gadabmulad mZinare mosamarTle. sakiTxi exebo-
da 1932 wels dabadebul mosamarTles karibi-vites, romelic 1993 
wlidan moRvaweobda yofili iugoslaviis tribunalSi, xolo 1998 
wels isev Tavisi mSobliuri nigeriis uzenaes sasamarTloSi daa-
brunes. mas procesis mimdinareobis dros eZineboda da es SeiZle-
boda 30 wuTs gagrZelebuliyo, gansakuTrebiT maSin, roca mxareebi 
Zalze didxans awarmoebdnen mowmeTa dakiTxvebs. tribunals unda 
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gadaewyvita, xom ar dairRva saqmis samarTliani mosmenis ufleba. 
saapelacio palatam CaTvala, rom aseTi qmedebebis moTmena Seu-
Zlebeli iyo. mosamarTlis Cveulebrivi uyuradReboba ar SeiZleba 
CaiTvalos avtomaturad ganaCenis gauqmebis safuZvlad. es SeiZle-
ba moxdes im SemTxvevaSi, roca mosamarTlem mniSvnelovani mtkice-
bulebis gamokvleva gamotova. 

V.	romis statutis procesualuri sakiTxebi

gansxvavebiT yofili iugoslaviisa da ruandis ad hoc tribunal-
ebisagan, romelTa sasamarTlo sistemis Camoyalibeba da saproceso 
samarTlis ganviTareba am sasamarTloebis mosamarTleebzea mind-
obili, romis statuti TviTon Seicavs SedarebiT detalur proce-
sualur debulebebs. saxelmwifoTa umravlesobis poziciiT, 
xelSekrulebis monawile saxelmwifoTa funqciaa, TviTon daadgi-
non sisxlis samarTlis mudmivmoqmedi saerTaSoriso sasamarTlos 
procesis ZiriTadi debulebebi. ase magaliTad, xelSekrulebis 
monawile saxelmwifoebma TviT statutiT daadgines eWvmitani-
lis (braldebulis) ZiriTadi uflebebi saerTaSoriso sasamarT-
los procesSi. aseve mniSvnelovani iyo xelSekrulebis monaw-
ile saxelmwifoebisaTvis, rom winaswar daedginaT, Tu rogoria 
xelSekrulebis monawile saxelmwifoTa monawileobis farglebi 
saerTaSoriso sasamarTlos procesSi. aseve saerTaSoriso marTlm-
sajulebis organos daarsebis dros, romelsac universalurobis 
pretenzia aqvs, unda miRweuliyo, rom procesualuri wesebi msof-
lios yvela didi samarTlebrivi tradiciebis samarTlebriv war-
modgenTa Sesabamisi yofiliyo.

garda im procesualuri debulebebisa, romlebic mocemulia 
statutis me-2 nawilSi gamoZiebis dawyebis Sesaxeb, saerTaSoriso 
sisxlis samarTlis procesualuri sakiTxebi, ZiriTadad, mowesrige-
bulia statutis me-5, me-6 da me-8 nawilebSi. am procesualuri wese-
bis damuSavebis dros, sxva saxelmwifoebTan erTad, erTmaneTs 
daupirispirda anglosaqsuri common law sivrce da kontinenturi 
evropis samarTlebrivi tradiciebi. diskusiebis procesSi gamov-
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linda, rom es ori didi samarTlebrivi sistema ar warmoadgens or 
damoukidebel, erTmaneTisagan sruliad izolirebul daxurul 
bloks. ufro metic: am tradiciebis SigniT, marTalia, arsebobs bev-
ri urTierTgansxvavebuli warmodgena imis Sesaxeb, Tu rogor unda 
iyos Camoyalibebuli sisxlis samarTlis procesis sistema, mniS-
vnelovania is momenti, rom, miuxedavad am ori sistemis procesualur 
principebs Soris gansxvavebisa, TiToeuli procesualuri wesrigi 
erTsa da imave mizans isaxavs: Catardes sisxlis samarTlis procesi, 
romelic uzrunvelyofs saqmis garemoebaTa rac SeiZleba obieq-
turad da miukerZoeblad gamoZiebas, ra Tqma unda, braldebulis 
ZiriTadi uflebebis dacviT da saproceso efeqtianobiT. am miznis 
misaRwevad aucilebelia, procesis Catarebis Sedegad Camoyalibdes 
iseTi ganaCeni, romelic, sakuTari samarTlebrivi warmodgenebis 
mixedviT, erTnairad gasagebi iqneba rogorc angloamerikuli, aseve 
kontinenturi evropis samarTlebrivi sistemis warmomadgenlebi-
saTvis. ori ad hoc tribunalis procesualurma wesebma am procesSi 
Seasrules inspiraciis wyaros roli, magram ar SeiZleboda am weseb-
is meqanikuri gadmoReba, aramarto maTi kontinenturi evropis qvey-
nebis samarTlebrivi tradiciebisagan gadaxvevis gamo.

romis statutiT miRweuli Sedegi advilad SesamCnevia. sisxlis 
samarTlis saerTaSoriso sasamarTlos saproceso wesebi SeiZleba 
Sefasdes rogorc nayofi warmatebuli mcdelobisa, sxvadasxva sa-
marTlebrivi sistemidan, gansakuTrebiT common law da civil law sis-
temebidan, gadmoeRoT saukeTeso momentebi, rac Semdeg funqciuri 
unaris mqone erT mTlian sistemad unda Serwymuliyo.

statutis me-5 nawili (53-e-61-e muxlebi) awesrigebs sisxlis sa-
marTlis saqmis winaswar warmoebas. am etapis Catarebaze pasuxis-
mgebeli, upirveles yovlisa, bralmdebelia. is eqvemdebareba sa-
marTlebriv kontrols winaswari warmoebis palatis mxridan. im 
piris procesualuri uflebebi, vis mimarTac tardeba procesi, wi-
naswari gamoZiebis saxiT, garantirebulia statutis 55-e muxliT. 
statutis 58-e da 59-e muxlebSi aRwerilia dapatimrebis safuZv-
lebi da dapatimrebis procesualuri wesi. winaswari warmoeba mTa-
vrdeba winaswari warmoebis palatis mier braldebis aqtis (sabral-
debo daskvnis) damtkicebiT (61-e muxli).
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me-6 nawili (62-e-76-e muxlebi) exeba sasamarTlos mTavar process, 
romelic sisxlis samarTlis saqmis ZiriTadi ganxilvis saxiT tarde-
ba (63-e-65-e muxlebi). braldebulis procesualuri uflebebi moce-
mulia 67-e muxlSi. aqve unda aRiniSnos udanaSaulobis prezumfciis 
Sesaxeb, rac mocemulia 66-e muxlSi. statutis 68-e muxli eZRvneba 
danaSaulis msxverplisa (dazaralebulis) da mowmeebis dacvas da 
maT monawileobas procesSi. mtkicebulebaTa Sesaxeb zogad debule-
bebTan erTad (69-e muxli), 72-e da 73-e muxlebi awesrigeben calkeul 
momentebs, rac dakavSirebulia sarwmuno mniSvnelobis informa-
ciasTan. ganaCeni SeiZleba bralisa da sasjelis nawilSi cal-calke 
iqnes dasabuTebuli (74 da 76 muxlebi). dazaralebulisaTvis zianis 
anazRaurebis sakiTxTan dakavSirebiT SeiZleba Catardes damoukide-
beli procesi (75-e muxli). da bolos, statutis me-8 nawili (81-e-85-e 
muxlebi) SedarebiT did SesaZleblobebs iZleva apelaciisa da axal 
garemoebaTa gamo procesis CatarebisaTvis.

VI.	saerTaSoriso sisxlis saproceso samarTlis calkeuli 
sakiTxebi

statiis mizania, ganxilul iqnes saerTaSoriso sisxlis 
saproceso samarTlis calkeuli sakiTxebi, romelTa gaanalizebac 
gansakuTrebiT mniSvnelovania romis statutTan mimarTebiT.

1. gadacema da eqstradicia

romis statutis 102-e muxlSi mocemulia gansxvaveba `gadace-
masa~ da `eqstradicias~ Soris. termini `eqstradicia~ gamoiyeneba 
misi tradiciuli gagebiT da niSnavs piris gadacemas erTi saxelmwi-
fos mier meorisaTvis saerTaSoriso xelSekrulebis an Sidakanon-
mdeblobis Sesabamisad; meore mxriv, piris gadacema da wardgena 
saxelmwifos mier saerTaSoriso sasamarTloSi romis statutiT 
ganisazRvreba rogorc `gadacema~. amiT gamoikveTa is mniSvnelova-
ni gansxvaveba, rac arsebobs, erTi mxriv, saxelmwifoTa urTier-
TobaSi ganxorcielebul eqstradiciasa, rodesac saxeze gvaqvs 
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ori Tanasworuflebiani da suverenuli saxelmwifos urTierToba 
da moqmedeba da, meore mxriv, saerTaSoriso sasamarTlosaTvis 
gadacemas Soris, rac emsaxureba piris wardgenas xelSekrulebis 
monawile saxelmwifoTa mier daarsebuli saerTaSoriso instanci-
isaTvis. 

statuti TviTon adgens saerTaSoriso sasamarTlosaTvis piris 
gadacemis Sidasaxelmwifoebriv proceduras (59-e muxli). sxva 
saxelmwifosaTvis piris gadacemis procedura ganisazRvreba 
eqstradiciis Sesaxeb samarTlebrivi normebiT.

aseTi gamijvna gakeTebulia eqstradiciis procedurisgan gan-
sxvavebis mizniT. saerTaSoriso sasamarTlodan Semosuli Txovna 
ar SeiZleba gaTanabrebuli iyos saxelmwifos mxridan Semosul 
TxovnasTan, xolo sasamarTlos urTierToba statutis monawile 
saxelmwifosadmi ar Tavsdeba arsebuli modelebisa da procedure-
bis CarCoebSi, romlebic miRebulia saxelmwifoTaSoris urTierTo-
bebSi. Tumca es ar niSnavs, rom piris saerTaSoriso sasamarTlosa-
Tvis gadacemis proceduris sakiTxSi SemuSavebul iqna principulad 
sruliad axali debulebebi. statuti eyrdnoba drois ganmavlobaSi 
Camoyalibebul praqtikas eqstradiciis sferoSi da Sordeba miRe-
bul koncefciebs aucileblobis farglebSi. ase rom, safuZvlebi, 
romelTa mixedviTac esa Tu is piri SeiZleba ar gadaeces meore 
saxelmwifos, rogorebicaa: moqalaqeoba, imuniteti, ormagi ink-
rimirebis principi, principi Ne bis in idem (ix. statutis me-20 mux-
li da 89-e muxlis me-2 punqti), xandazmulobis vadis gamoyeneba da 
a.S., rogorc wesi, ar SeiZleba gamoyenebul iqnes sisxlis samarTlis 
saerTaSoriso sasamarTlosaTvis gadacemis dabrkolebad.

statutSi ganxilulia sasamarTlosaTvis piris gadacemis pro-
cedura. gadacemasTan dakavSirebuli mniSvnelovani debulebebi 
mocemulia ara marto statutis me-9 nawilSi, aramed, agreTve, me-
5 nawilSic. es garemoeba imaze miuTiTebs, rom sasamarTlos moTx-
ovniT dakavebuli (dapatimrebuli) piri samarTlebrivad sasamarT-
los patimrobaSic imyofeba. amitom garkveuli uflebebi, rogori-
caa, magaliTad, dakavebis orderis gadasinjva, SeiZleba moxdes 
mxolod saerTaSoriso sasamarTlos mier (59-e muxlis me-2 abzaci).

bralmdeblis SuamdgomlobiT winaswari warmoebis palata gas-
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cems dakavebis orders, romelic Seicavs im piris, romelsac ex-
eba moTxovna, saxels da, SeZlebisdagvarad, zust da srulyofil 
monacemebs pirovnebis Sesaxeb, agreTve kavSiris Sesaxeb im danaSau-
lebriv qmedebasTan, romelic sasamarTlos iurisdiqcias eqvem-
debareba da ris gamoc moiTxoven dakavebas, aseve unda Seicavdes 
saqmis faqtobrivi garemoebebis mokle aRweras (statutis 58-e mux-
li).

dakavebis orderze dayrdnobiT, saerTaSoriso sasamarTlos 
SeuZlia, xelSekrulebis monawile nebismieri saxelmwifosagan 
moiTxovos am piris dakaveba (statutis 89-e muxlis pirveli pun-
qti). moTxovnas unda erTvodes Zebnili piris aRwera, romelic 
sakmarisia misi identifikaciisaTvis, iseve rogorc, Tu cnobilia 
monacemebi adgilis Sesaxeb, sadac igi imyofeba, dakavebis orderis 
asli (Sesabamisad, im SemTxvevaSi, roca piri gasamarTlebulia kano-
nier ZalaSi Sesuli ganaCeniT, gamamtyunebeli ganaCenis asli, sadac 
mocemulia rogorc braldeba, aseve sasjeli), aseve sxva sabuTebi, 
axsna-ganmartebebi da informaciebi, rac aucilebelia, raTa moTx-
ovnis mimRebma saxelmwifom (statutis 91-e muxli) Seasrulos sa-
Tanado moqmedeba.

gadaudebeli aucileblobis SemTxvevaSi sasamarTlos SeuZlia, 
gadacemis moTxovnis wardgenamde moiTxovos Zebnili piris droe-
biTi dakaveba (statutis 92-e muxli). es moTxovna SeiZleba gadai-
ces nebismieri saSualebiT, romelic SemdgomSi iZleva werilobiTi 
Canaweris gadacemis SesaZleblobas. pirovnebis aRwerasTan erTad 
igi Seicavs saqmis garemoebebis mokle aRweras, iseve rogorc ax-
sna-ganmartebas, rom dakavebis orderi (zogjer gamamtyunebeli 
ganaCeni) arsebobs da rom es damatebiT iqneba gamogzavnili. Tu es 
dokumentebi 60 dRis ganmavlobaSi dakavebis momentidan ar iqneba 
gamogzavnili, maSin SeiZleba piri patimrobidan gaTavisufldes, 
amasTan, imave piris xelmeored, mogvianebiT dakaveba da gadacema 
ar aris gamoricxuli. es vada romis konferenciaze imdenad saka-
maTo punqti iyo, rom iq SeTanxmebis miRweva SeuZlebeli gaxda, ris 
gamoc statutis 92-e muxlis me-3 nawilSi am vadis dadgena proce-
durisa da mtkicebis wesebiT ganisazRvra. mxolod mosamzadebeli 
komisiis farglebSi gaxda SesaZlebeli am vadaze SeTanxmeba, rac 
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ganisazRvra 60 dRiT. igi gansxvavdeba evropis sabWos konvenciis 
farglebSi gansazRvruli mokle vadebisagan, rac aisaxa evropuli 
qveynebis kanonebSi: `sisxlis samarTlis saqmeebze saerTaSoriso 
samarTlebrivi daxmarebis Sesaxeb~.19 sasamarTlosaTvis gadacemis 
vada efuZneba gamocdilebas, romelic ad hoc tribunalebisaTvis 
iqna gansazRvruli. 

rogorc ki saxelmwifo miiRebs moTxovnas, man maSinve unda gaa-
taros RonisZiebebi, raTa dakavebul iqnes gadasacemi piri (stat-
utis 59-e muxlis 1-li abzaci). dakavebuli piri maSinve unda waredg-
inos damkavebeli saxelmwifos Sesabamis marTlmsajulebas — ufle-
bamosili sasamarTlo xelisuflebis organos dakavebis qveyanaSi, 
romelic adgens, rom dakavebis orderi exeba konkretulad dakave-
bul pirovnebas, misi statusiT da Sidasaxelmwifoebrivi samarTlis 
normebiT garantirebuli uflebebi daculia da igi, Sesabamisad, 
dakavebul iqna saTanado proceduris dacviT (statutis 59-e mux-
lis me-2 nawili). procesi SeiZleba Seikvecos, Tu dakavebuli piri 
droebiTi dakavebis dros eTanxmeba gamartivebul gadacemas. 

2. dakavebis procedura

sisxlis samarTlis saerTaSoriso sasamarTlos aqvs eWvmitani-
lis sasamarTlosaTvis wardgenis sami xerxi:

- dakavebis orderis gacema (statutis 58-e, 89-e da 91-e mux-
lebi);

- gadaudebel SemTxvevaSi winaswari dakavebis orderis gacema, 
statutis 92-e muxlis Sesabamisad, rodesac moTxovnis gamamagre-
beli sabuTi jer mzad ar aris;

- orderis gacema sasamarTloSi gamocxadebis Sesaxeb (statutis 
58-e(7) muxli im SemTxvevaSi, rodesac saerTaSoriso sasamarTlos 
winaswari warmoebis palata darwmundeba, rom aseTi brZaneba sak-
marisi zomaa mocemuli piris sasamarTloSi gamocxadebis uzrunv-
elsayofad).

19	 magaliTad: evropuli konvencia eqstradiciis Sesaxeb, me-16 muxli; Sveicariis kanoni 
`sisxlis samarTlis saqmeebze saerTaSoriso samarTlebrivi daxmarebis Sesaxeb~, 50-e 
muxli adgens 18 dRes, rac SeiZleba maqsimalurad gagrZeldes 40 dRemde.
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saxelmwifoebi valdebulni arian, dauyovnebliv Seasrulon 
yvela Txovna aseTi dakavebis Casatareblad da Tavis teritoriaze 
adresats Caabaron aseTi orderi gamocxadebis Sesaxeb (statutis 
59-e (1) da 89-e muxlebi).

sasamarTlos dakavebis brZanebis Sesruleba xelSekrulebis mon-
awile saxelmwifosaTvis aris savaldebulo. mas SeuZlia, dakavebis 
brZaneba ar gadasinjos TviT dakavebuli piris SuamdgomlobiTac. 
mas SeuZlia, dakavebis brZaneba gadasinjos mxolod saerTaSoriso 
sasamarTloSi, rogorc ki piri iq wardgenili iqneba (statutis me-
60 muxlis me-2 abzaci).

amis sawinaaRmdegod SeiZleba, am pirs dakavebis qveyanaSi miec-
es SesaZlebloba, waradginos Suamdgomloba patimrobidan gaTa-
visuflebis Sesaxeb. moTxovnagadacemuli qveyana iRebs gadawy-
vetilebas; amasTan, igi valdebulia, winaswari warmoebis palatas 
miawodos informacia SuamdgomlobasTan dakavSirebiT. winas-
wari warmoebis palata monawile saxelmwifoSi rekomendaciebs 
aZlevs saTanado samsaxurs (statutis 59-e muxlis me-5 abzaci). 
TviT statuti iTvaliswinebs, rom savaraudo danaSaulis simZimis 
gaTvaliswinebiT, gadaudebeli da araordinaruli garemoebebis 
safuZvelze, SeiZleba patimrobidan droebiTi gaTavisufleba, 
rac gamarTlebuli da dasabuTebuli unda iyos (59-e muxlis me-
4 abzaci). am dros saxelmwifos unda SeeZlos, saWiroebisTanave 
Seasrulos Tavisi valdebuleba piris gadacemis Sesaxeb. patimro-
bidan droebiTi gaTavisufleba unda iyos gamonaklisi.

3. dakavebis orderis gacema da aRsruleba

dakavebis orderi gaicema saerTaSoriso sasamarTlos winas-
wari warmoebis palatis mier prokuroris moTxovnis safuZvelze 
(statutis 57-e da 58-e (1) muxlebi). dawvrilebiTi cnobebi aseTi 
orderis gacemisa da Sinaarsis Sesaxeb, winaswar pirobebTan 
dakavSirebiT, mocemulia statutis 58-e (1)-(3) muxlSi. winaswari 
warmoebis palatis mier dakavebis orderis gacemis Semdeg saer-
TaSoriso sasamarTlo mimarTavs saxelmwifos TxovniT, moaxdi-
nos dakaveba statutis me-9 nawilis (statutis 58-e (5) muxlebi) 
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Sesabamisad. Txovna dakavebisa da warmodgenis Sesaxeb, umravles 
SemTxvevaSi, igzavneba werilobiT da Tan axlavs garkveuli in-
formacia, sabuTebi da gancxadebebi statutis 91-e muxlis Sesa-
bamisad.

monawile saxelmwifo valdebulia, saerTaSoriso sasamarT-
los miawodos informacia yovelgvar gansakuTrebul moTxovnaze, 
dakavebis Txovnasa da warmodgenis Sesaxeb, erovnuli kanonmde-
blobidan gamomdinare (statutis 91-e (4) muxlebi).

rogorc statutis 59-e muxlidan gamomdinareobs, saxelmwifo 
valdebulia, Seasrulos saerTaSoriso sasamarTlos Txovna da 
eWvmitanili daakavos. orderi gamagrebuli unda iyos yvela auci-
lebeli informaciiT, raTa saxelmwifom SeZlos misi Sesruleba 
(statutis 91-e muxlebi). 

4. winaswari dakaveba

statutis 58-e muxlis Sesabamisad, rodesac saerTaSoriso sasa-
marTlom ukve gasca orderi dakavebis Taobaze, magram jer kidev 
mTlianad ver Seagrova aucilebeli dokumentacia dakavebis Tx-
ovnis gasamagreblad da piris sasamarTlos gankargulebaSi war-
sadgenad, 58-e, 85-e da 95-e muxlebi saerTaSoriso sasamarTlos 
uflebas aZlevs, mimarTos saxelmwifos TxovniT, rom man moaxdi-
nos piris winaswari dakaveba aseT viTarebaSi, Tumca es SeiZleba 
moxdes gadaudebel SemTxvevebSi.

moTxovnebi Txovnaze mocemulia statutis 91-e(2) (a)-(d) muxlSi. 
saxelmwifoebi valdebulni arian, dauyovnebliv Seasrulon miRe-
buli Txovna (59-e (1) muxli).

moTxovnis mimReb saxelmwifos SeuZlia, gaaTavisuflos piri 
patimrobidan, Tu gadacemaze Txovnis gamamgrebeli sabuTebi ar 
iqneba miRebuli droSi, romelic gansazRvrulia procedurisa da 
mtkicebulebebis wesebSi. statutis 92-e muxlis me-4 punqtis mixed-
viT, is viTareba, rom ZiebaSi myofi piri gaTavisuflebuli iyo wi-
naswari patimrobidan vadis gasvlis gamo, ar SeiZleba gamoyenebul 
iqnes sasamarTlos winaaRmdeg, misi mxridan piris gadacemis an me-
ored dapatimrebis moTxovnisas. 
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rogorc dakavebis, aseve winaswari dakavebis SemTxvevaSi, monaw-
ile saxelmwifoebi valdebulni arian, dauyovnebliv miiRon zome-
bi sisxlis samarTlis saerTaSoriso sasamarTlos Txovnis Sesas-
ruleblad (59-e muxli).

statutis monawile saxelmwifoebma, maT Soris saqarTvelom, 
gaiTvalisiwina dakavebisa da saerTaSoriso sasamarTlos gankar-
gulebaSi gadacemis Txovnis Sinaarsis Semowmebis procedura da 
Txovnis Semdgomi gadacema saxelmwifos kompetenturi organo-
saTvis.20 erovnul kanonmdeblobebSi gaTvaliswinebul iqna aseve 
patimrobidan im pirTa gaTavisuflebis SesaZlebloba, romlebic 
imyofebian winaswar patimrobaSi (92-e muxli), Tu dadgenili vadis 
ganmavlobaSi ar iqneba miRebuli Sesabamisi dokumentacia (92-e (3) 
muxli) da maTi Semdgom dapatimrebis ufleba, roca aseTi doku-
mentacia miRebuli iqneba (92-e (4) muxli). 

5. dakavebulis uflebebi

statutis 66-e muxlis Sesabamisad, piri iTvleba udanaSaulod, 
sanam misi braleuloba ar damtkicdeba sasamarTlos mier kanonis 
Sesabamisad. 67-e muxlSi aRniSnulia, rom braldebuls aqvs Tavisi 
saqmis obieqturad da miukerZoeblad mosmenis, maSasadame, saqmis 
samarTliani ganxilvis ufleba, yvela im procesualuri garantie-
bis dacviT, rac gaTvaliswinebulia am muxlSi. 55-e (2) muxliT ga-
rantirebuli uflebebi daculi unda iqnes saxelmwifos mier, rode-
sac arsebobs imis varaudi, rom pirma Caidina danaSauli, romelic 
eqceva saerTaSoriso sasamarTlos iurisdiqciis qveS.

monawile saxelmwifoebma unda uzrunvelyon saerTaSoriso sas-
amarTlos Txovnis safuZvelze dapatimrebuli pirebis garantire-
buli uflebebis dacva, romelic mocemulia statutis 55-e (1) da (2) 
muxlSi, aseve yvela sxva uflebebi, romlebic erovnuli kanonmde-
blobis mier dapatimrebuls eZleva.

20	 ix. saqarTvelos 2003 wlis 14 agvistos kanoni ,,sisxlis samarTlis saerTaSoriso sasa-
marTlosTan saqarTvelos TanamSromlobis Sesaxeb“.
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6. saqmis mosmena kompetenturi sasamarTlo 
organos mier

saxelmwifo, rogorc ki miiRebs Txovnas Sesabamisi piris dakave-
bis Sesaxeb, axorcielebs aucilebel moqmedebas da waradgens 
pirs kompetentur sasamarTlo organoSi (statutis 52-e(2) mux-
li). erovnuli sasamarTlo amowmebs, iyo Tu ara dakaveba kanonis 
dacviT Catarebuli da daculi iyo Tu ara dakavebulis uflebebi. 
xazi unda gaesvas im garemoebas, rom Semowmeba exeba ara dakavebis 
orderis kanonierebas, aramed mxolod imas, dakavebisas iyo Tu ara 
daculi dadgenili procedura. sakiTxi imis Sesaxeb, iyo Tu ara 
dakavebis orderi marTebulad gacemuli, SeiZleba ganxilul iqnes 
mxolod sisxlis samarTlis saerTaSoriso sasamarTlos mier (stat-
utis 59-e (4) muxli). 

dakavebuls SeuZlia, kompetentur saxelmwifo organos Sua-
mdgomlobiT mimarTos droebiTi gaTavisuflebis Sesaxeb. aseT 
SemTxvevaSi uflebamosilma organom, saqarTvelos sinamdvileSi - 
iusticiis saministrom, unda Seatyobinos saerTaSoriso sasamarT-
los Suamdgomlobis Semosvlis Sesaxeb manam, sanam daiwyebdnen mis 
ganxilvas da miiRos Sesabamisi rekomendaciebi saerTaSoriso sasa-
marTlos winaswari warmoebis palatis mxridan (statutis 59-e (5) 
muxli).

7. gamocxadebis orderis gacema

statutis 58-e(7) muxlis Sesabamisad, winaswari warmoebis pal-
ata uflebamosilia, dakavebis orderis alternativad gasces or-
deri piris gamocxadebis Sesaxeb. aseTi orderi SeiZleba gacemul 
iqnes garkveuli pirobebis arsebobisas an aseTi pirobebis gareSe, 
romlebic zRudaven Tavisuflebas, dakavebis garda, Tu es gaTval-
iswinebulia Sesabamisi saxelmwifos erovnuli kanonmdeblobiT. 
saxelmwifom unda uzrunvelyos Sesabamisi piris mier aseTi or-
deris miReba, rodesac saerTaSoriso sasamarTlo mimarTavs mas 
aseTi TxovniT (58-e (7) muxli). 
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8. debuleba pirobaTa ucvlelobis Sesaxeb

statutis 101-e(1) muxli iTvaliswinebs debulebas pirobebis 
ucvlelobis Sesaxeb, romlis mixedviTac, saerTaSoriso sasa-
marTlosTvis gadacemuli piri ar unda iqnes sisxlissamarTle-
brivi wesiT devnili, dasjili an dapatimrebuli gadacemamde Ca-
denili nebismieri qmedebisaTvis, romelic ar aris im danaSaulis 
Semadgeneli qmedeba an denadi qmedeba, romlisTvisac piri iqna 
gadacemuli.

saerTaSoriso sasamarTlos SeuZlia, sTxovos saxelmwifos am 
moTxovnaze uaris Tqma da aseT SemTxvevaSi monawile saxelmwifo 
uflebamosilia, daakmayofilos sasamarTlos Txovna. monawile 
saxelmwifos eZleva uaris Tqmis uflebamosileba da igi unda See-
cados, amgvarad moiqces (101-e (2) muxli).

praqtikaSi SeiZleba aseTi situaciebi maSin warmoiSvas, rodesac 
dadasturebulia axali braldebebi qmedebasTan mimarTebiT, rom-
lebic win uswrebda gadacemas. aseT dros monawile saxelmwifoebi 
valdebulni arian, daakavon piri da gadascen igi saerTaSoriso 
sasamarTlos, Tu gacemuli iqneba dakavebis axali orderi.

pirobebis ucvlelobis debuleba warmoadgens pirobas piris sis-
xlis samarTlis saerTaSoroso sasamarTlosaTvis gadacemis Ses-
axeb 101-e muxlis Sesabamisad. saxelmwifom uari unda Tqvas pirobe-
bis ucvlelobis moTxovnaze maSin, rodesac sasamarTlo maT aseTi 
TxovniT mimarTavs.

sakiTxis arsi isaa, rom eqstradiciis samarTalSi fuZemdebluri 
mniSvnelobisaa specialurobis principi. igi garantias aZlevs gad-
amcem qveyanas, aseve eqstradirebul pirs, rom daisjeba mxolod im 
qmedebebisaTvis, razec moxda moTxovnis dakmayofileba.

statutma gadaiRo es principi (101-e muxli) da sxva wesebTan 
daakavSira (ix. evropuli konvencia eqstradaciis Sesaxeb, me-14 
muxli, 1-li a) abzaci, romlis mixedviTac, saxelmwifos, romelmac 
gadasca piri, sasamarTlos gvian moTxovnaze dafuZnebiT, SeuZlia, 
gadacemis farglebi sxva, damatebiT qmedebebzec gaavrcelos).
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9. koliziuri Txovnebi

ramdenadac romis statutiT gaTvaliswinebul danaSaulTa 
SemTxvevaSi erovnul kanonmdeblobaSi unda dadgindes univer-
saluri iurisdiqciis principi, SesaZloa, ara marto saerTaSori-
so sasamarTlom, aramed mesame saxelmwifomac ganacxados Tavisi 
ganzraxvis Sesaxeb _ ganixilos konkretuli saqme. romis statutis 
90-e muxlSi mowesrigebulia koliziuri Txovnebis ganxilvis pro-
cedura, e.i. Txovnebi gadacemis Sesaxeb, romlebic Semosulia saer-
TaSoriso sasamarTlos mxridan da Txovnebi eqstradiciis Sesaxeb, 
romlebic Semosulia mesame saxelmwifos mxridan. 

monawile saxelmwifo, romelic sasamarTlosagan miiRebs moTx-
ovnas piris gadacemis Sesaxeb statutis 89-e muxlis Sesabamisad, 
da, amasTanave, romelime sxva saxelmwifosagan miiRebs moTxovnas 
imave piris eqstradiciis Sesaxeb imave qmedebasTan dakavSirebiT, 
romelic Seadgens im danaSaulis safuZvels, risTvisac sasamarT-
lo moiTxovs piris gadacemas, amis Sesaxeb Seatyobinebs saerTaSo-
riso sasamarTlos da moTxovnis warmdgen saxelmwifos.

am muxlSi mocemulia gadacemis sxvadasxva SesaZlo varianti. ase, 
magaliTad: Tu moTxovnis warmdgeni saxelmwifo monawile saxelmwi-
foa, moTxovnis mimRebi saxelmwifo, statutiT gaTvaliswinebuli 
pirobebis dacviT, upiratesobas aniWebs saerTaSoriso sasamarTlos 
moTxovnas; Tu moTxovnis mimRebi saxelmwifo ar aris am statutis 
monawile da mas ar gaaCnia saerTaSoriso valdebuleba, gadasces 
piri moTxovnis warmdgen saxelmwifos, upiratesobas aniWebs saer-
TaSoriso sasamarTlos moTxovnas piris gadacemis Sesaxeb, Tuki sas-
amarTlo ar gamoitans dadgenilebas saqmis dauSveblobis Sesaxeb. 

statutSi koliziuri Txovnebis Sesruleba ganisazRvreba imis 
mixedviT, Semosulia isini im saxelmwifodan, romelic statutis 
monawilea, Tu im saxelmwifodan, romelic araa monawile; iyo Tu 
ara gamotanili gadawyvetileba saqmis dasaSvebobis an dauSveblo-
bis Sesaxeb; exeba Tu ara koliziuri Txovna erTsa da imave faqts.

monawile saxelmwifoebi valdebulni arian, Seatyobinon yvela dain-
teresebul mxares da upiratesoba mianiWon saerTaSoriso sasamarT-
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los mxridan Semosul Txovnebs, rodesac sasamarTlos mier gamotani-
li iqneba ganCineba saqmis dasaSvebobis Sesaxeb da moTxovnis warmdgeni 
saxelmwifo aris statutis monawile (90-e (2) muxli). Tu sasamarTlo 
imyofeba saqmis dasaSvebobis sakiTxis ganxilvis procesSi, Sesabamisi 
ganCineba gamotanili unda iqnes daCqarebuli wesiT (90-e (3) muxli). im 
SemTxvevaSi, rodesac saxelmwifo gadacemis Sesaxeb saerTaSoriso val-
debulebiT aris dakavSirebuli sxva saxelmwifoebTan, romlebic ar 
arian statutis monawileebi, is, rogorc wesi, damoukideblad wyvets 
sakiTxs imis Sesaxeb, gadasces mocemuli piri sasamarTlos, Tu moTx-
ovnis warmdgen saxelmwifos, romelic ar aris statutis monawile. 

statutis 90-e muxlis me-6 da me-7 punqtebis Sesabamisad, moTx-
ovnis mimRebma saxelmwifom amasTan erTad mxedvelobaSi unda mii-
Ros iseTi garemoebebi, rogorebicaa: Txovnis gagzavnis Sesabamisi 
TariRi, gadasacemi pirisa da dazaralebulebis moqalaqeoba da 
saerTaSoriso sasamarTlosa da moTxovnis warmdgen saxelmwifos 
Soris Semdgomi TanamSromlobis SesaZlebloba.

10. sasamarTlosaTvis gadasacemi piris 
transportireba monawile saxelmwifos 
teritoriis gavliT

statutis 89-e muxlis me-3 nawilSi zedmiwevniT aris mowesrige-
buli sxva saxelmwifos mier saerTaSoriso sasamarTlosaTvis ga-
dacemuli piris gadayvana sakuTari teritoriis gavliT, riTac 
minimumamde aris Semcirebuli gadacemis aRsrulebis Seferxebis 
saSiSroeba. piri gadayvanis mTel periodSi rCeba patimrobaSi. amas-
Tan, ar aris saWiro araviTari moTxovna, roca gadayvana xdeba sa-
haero xomaldiT da ar aris gaTvaliswinebuli daSveba satranzito 
saxelmwifos teritoriaze. sxva SemTxvevebSi sasamarTlo valde-
bulia, waradginos moTxovna gadayvanis Sesaxeb, romelic Seicavs ga-
dasayvani piris aRweras, saqmis garemoebebis Sinaarssa da samarTle-
briv kvalifikacias, dakavebisa da gadacemis moTxovnas. satranzito 
saxelmwifos teritoriaze gauTvaliswinebeli daSvebis SemTxvevaSi 
gadasayvani piri rCeba patimrobaSi, amasTan, sasamarTlos aqvs dro - 
96 saaTi, raTa waradginos moTxovna gadayvanis Sesaxeb. Tu moTxovna 
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ar iqna miRebuli am drois ganmavlobaSi, maSin piri unda gaTavisu-
fldes. marTalia, es sakiTxi ar aris zustad mowesrigebuli, gaTa-
visufleba ar gamoricxavs, bunebrivia, ganmeorebiT gadacemis moTx-
ovnis wardgenas, statutis 92-e muxlis me-4 punqtis gamoyenebiT.

11. TanamSromlobis sxva formebi 

statutis 93-e muxli iTvaliswinebs TanamSromlobis ZiriTadi 
formebis CamonaTvals saxelmwifosa da saerTaSoriso sasamarT-
los Soris, ukanasknelis mier gamoZiebis Catarebisas, rogorebi-
caa: mowmeTa dacva, Cxreka, dayadaReba, mtkicebulebaTa Segroveba. 
Tumca es CamonaTvali ar aris amomwuravi. aseTi TanamSromloba 
SeiZleba daiyos sam ZiriTad mimarTulebad: TanamSromloba, dakav-
Sirebuli sabuTebTan, oqmebTan, nivTmtkicebebTan; TanamSrom-
loba, romelic dakavSirebulia mowmeebTan, dazaralebulTa CaTv-
liT; TanamSromloba, dakavSirebuli Cxrekasa da dayadaRebasTan.

Tu romelime konkretuli zomis miReba dauSvebelia moTxovnis mim-
Rebi saxelmwifos samarTlebrivi principebis safuZvelze, 93-e mux-
lis me-3 punqtis Tanaxmad, es ar SeiZleba gaxdes saerTaSoriso sasa-
marTlos Txovnaze uaris Tqmis safuZveli da saxelmwifom, am sakiTx-
Tan dakavSirebiT unda Caataros konsultaciebi sasamarTlosTan.

aris mxolod ori safuZveli, romelTa miTiTebiTac saxelmwifos 
SeuZlia uari uTxras sasamarTlos daxmarebaze: pirveli, roca Tx-
ovna exeba raime sabuTis warmodgenas an mtkicebulebebis Cvenebas, 
romlebsac kavSiri aqvT saxelmwifos erovnul uSiSroebasTan (93-e 
(4) muxli). statutis 72-e muxlSi dawvrilebiTaa ganxiluli pro-
cedura, romelic gamoiyeneba im dros, roca saqme exeba erovnul 
usafrTxoebas; meore SemTxveva, ris safuZvelzec SeiZleba uari 
eTqvas aseT Txovnas, mocemulia statutis 93-e muxlis I (l) da me-
5 punqtebSi. 93-e muxlis I (l) punqtis Sesabamisad, yvela sxva saxis 
daxmarebis gaweva, romlebic ar aris gaTvaliswinebuli 93-e mux-
lis I (a)-(k) punqtebiT, SesaZloa mxolod maSin, rodesac es akrZal-
uli ar aris moTxovnis mimRebi saxelmwifos kanonmdeblobiT. aseT 
SemTxvevaSi moTxovnis gamgzavnma saxelmwifom unda ganixilos sak-
iTxi imis Sesaxeb, SesaZlebelia Tu ara daxmarebis gaweva konkretu-
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lad gansazRvruli pirobebiT, an daxmareba SeiZleba gaweul iqnes 
mogvianebiT, an raime sxva saxiT (93-e (5) muxli). 

daskvna

amrigad, warmodgenil statiaSi ganxilul iqna saerTaSoriso sis-
xlis saproceso samarTlis sakiTxebi adamianis uflebaTa evropul 
konvenciasTan mimarTebiT, îëèäòì ìüïüóìòì 55-å èóõäò (åÿâèòüïíòäòì 
óôäåþåþò ãïèëûòåþòì ðîëúåìøò), 63-å èóõäò (ìïìïèïîàäë ùïîèëåþï 
þîïäæåþóäòì æïìùîåþòà), 66-å èóõäò (óæïíïøïóäëþòì ðîåçóèúòï), 
67-å èóõäò (ãïíìïìöåäòì óôäåþåþò ìïáèòì ìïìïèïîàäëøò ïîìåþòàò 
ãïíõòäâòì æîëì) 68-å èóõäò (èìõâåîðäàï æï æïçïîïäåþóäàï 
æïúâï), 69-å èóõäòì èå-7 ïþçïúò (èüêòúåþóäåþïàï æïìïøâåþëþï) ïîòì 
ìïåîàïùëîòìë ìïðîëúåìë ìïèïîàäòì òìåàò íëîèåþò, îëèäåþòú 
àåëîòïìï æï ðîïáüòêïøò ãïíòõòäåþï ïæïèòïíòì óôäåþïàï åâîëðóäò 
êëíâåíúòòì èå-2, èå-3, èå-5, èå-6, èå-8 æï èå-14 èóõäåþàïí æï ìüîïìþóîãòì 
ìïìïèïîàäëì ðîåúåíæåíüóä ìïèïîàïäàïí èòèïîàåþïøò

sisxlis samarTlis erovnuli saproceso wesebi mowesrigebulia 
saqarTvelos sisxlis samarTlis saproceso kodeqsSi. saqarTveloSi, 
rogorc evropis sabWos wevr qveyanaSi, 1999 wlis 20 maisidan moqmedebs 
adamianis uflebaTa evropuli konvencia, romelic adamianis ufleba-
Ta dacvis evropul standartebs ayalibebs. saqarTvelos parlamentis 
2003 wlis 16 ivlisis dadgenilebiT ratificirebul iqna romis statu-
ti, romelic saqarTvelosaTvis ZalaSi Sevida imave wlis 1 dekembridan. 
Tu sisxlis samarTlis saproceso kodeqsi an saqarTvelos sxva kanoni 
ewinaaRmdegeba saqarTvelos saerTaSoriso xelSekrulebas an SeTanxme-
bas, Sesabamisad moqmedebs saerTaSoriso xelSekruleba an SeTanxmeba, 
xolo Tu saerTaSoriso xelSekruleba an SeTanxmeba ewinaaRmdegeba 
saqarTvelos konstitucias, moqmedebs konstitucia.

romis statuti misi ratifikaciis Sedegad saqarTvelos sisx-
lis samarTlis saproceso kodeqsze maRla mdgomi samarTlebrivi 
aqti gaxda da am statutSi mocemuli procesualuri sakiTxebi, gan-
sakuTrebiT statutiT garantirebuli procesualuri uflebebi, 
SeiZleba uSualod gamoyenebul iqnes sisxlis samarTlis saerTa-
Soriso sasamarTlosTan TanamSromlobis procesSi.
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adamianis uflebaTa evropuli konvencia  da 
sakuTrebis uflebis dacva

I. 	 Sesavali

evropaSi ukanaskneli ramdenime aTeuli welia, gansakuTrebuli 
intensivobiT mimdinareobs diskusia adamianis uflebaTa efeqtiani 
dacvis uzrunvelyofis meqanizmebze. calkeuli mewarmeebi, organ-
izaciebi da saxelmwifoebi cdiloben samarTlis normebis Camoya-
libebas, ramac unda moawesrigos adamianTa Tanaarseboba, maTi so-
cialuri interesebis gaTvaliswinebiT. meore msoflio omis Semdeg 
evropis mosaxleobis mudmivi zrdis fonze aucilebeli gaxda adami-
anis ZiriTadi uflebebisa da Tavisuflebebis erTiani safuZvlebis 
ise Camoyalibeba, rom misaRebi yofiliyo gaerTianebis yvela wevri 
saxelmwifosaTvis. adamianis uflebaTa evropul konvencias 1950 
wlidan dRemde xeli moawera kontinentis TiTqmis yvela saxelmwi-
fom. masSi ganmtkicebulia adamianis ZiriTadi uflebebi. aqedan 
gamomdinare, konvencia SeiZleba davaxasiaToT rogorc „ZiriTad 
uflebaTa saerTo evropuli standarti~.

adamianis uflebaTa evropul konvencias� saqarTvelom xeli 
moawera 1999 wlis 27 aprils da qveynis parlamentis mier rati-
ficirebis Sedegad is ZalaSi Sevida 1999 wlis 20 maiss. evropuli 
konvenciis 1-li oqmi saqarTvelosaTvis ZalaSi Sevida 2002 wlis 
7 ivniss. Tu gaviTvaliswinebT im garemoebas, rom saerTaSoriso 

�	 adamianis uflebaTa evropuli konvenciis mimoxilva da misi saqarTveloSi gamoyenebis 
Sesaxeb aqtualuri sakiTxebi ixileT: k. korkelia, adamianis uflebaTa evropuli konven-
ciis gamoyeneba saqarTveloSi, Tbilisi, 2004 weli. 
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xelSekrulebebi aRiarebulia qveynis kanonmdeblobis nawilad, 
romelsac SeuZlia warmoSvas uflebebi da movaleobebi erovnul 
doneze, ar unda iyos gasakviri mzardi interesi am samarTlebrivi 
aqtebisa da maTi Sesrulebis uzrunvelyofis sazedamxedvelo 
meqanizmisadmi. 

adamianis uflebaTa evropuli konvenciis mier sakuTrebis 
uflebis dacvis gansakuTrebuloba didi xania cnobilia. Secdoma 
iqneboda, Tuki misi gansakuTrebuli adgilis axsnas mxolod imiT 
SevecdebodiT, rom sakuTreba mogvianebiT, 1952 wlis 20 marts, 
aisaxa evropuli konvenciis 1-l oqmSi. 

evropul konvenciaSi sakuTrebis uflebis dagvianebuli asax-
va dakavSirebulia arsebiT da struqturul problemebTan. gan-
sakuTrebiT es ukavSirdeba calkeuli saxelmwifoebis suveren-
itetis sakiTxs. amasTan mimarTebiT gamoiTqva mosazreba, rom 
sakuTrebis dacvis evropuli meqanizmi mniSvnelovan Sidasaxelmwi-
foebriv ekonomikur faqtorebs upirispirdeba da ekonomikurad 
mniSvnelovani adamianis uflebebi gamonaklisia.� 1-li oqmis 1-li 
muxlis teqstic� naTlad adasturebs, Tu ramdenad mniSvnelovania 
saerTaSoriso sazogadoebis wevri TiToeuli saxelmwifos inter-
esebis gaTvaliswineba da Tu ra delikatur midgomas saWiroebs nor-
mis Semdgomi interpretacia samarTlis politikis TvalsazrisiT.

adamianis uflebaTa evropuli konvenciis 1-li oqmis 1-li mux-
lis I da II abzacebSi gamoyenebuli terminebi: „sajaro interesebi~, 
„saerTo interesebi~ da „kanoni~ sakmarisia imisaTvis, rom Sevic-
noT, Tu ramdenad Zlierad exeba sakiTxi TiToeuli saxelmwifos 
dispoziciis sferos mikuTvnebul uflebamosilebas. is faqti, 
rom aqve saubaria gadasaxadebisa da sxva Senatanebisa Tu jarime-
bis gadaxdis uzrunvelyofaze, kidev ufro amyarebs am daskvnas. 
saxelmwifos ekonomikuri berketebi da, maT Soris qonebis CamorT-

�	 ix. Frowein, The Protection of Property, in: Macdonald, Matscher, Petzold (eds.), The European Sys-
tem for the Protection of Human Rights, 1993, S. 515.

�	 ,,yovel fizikur Tu iuridiul pirs aqvs ufleba mSvidobianad isargeblos Tavisi sa-
kuTrebiT. aravis SeiZleba CamoerTvas misi sakuTreba, garda sajaro interesebSi da ka-
noniTa da saerTaSoriso samarTlis principebiT gaTvaliswinebuli pirobebiT.

	 Tumca zemoxsenebuli debulebebi ar zRudavs saxelmwifos uflebas, aRasrulos is-
eTi kanonebi, romelTac igi saWirod Tvlis, raTa gaakontrolos sakuTrebis gamoyeneba 
saerTo interesebis Sesabamisad an uzrunvelyos gadasaxadebis an sxva Senatanebis Tu 
jarimebis gadaxda.~
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mevis instituti, aris is sasicocxlo arteria, romelic xdeba ev-
ropuli konvenciis 1-li oqmis gansjis sagani. sworedM am realobis 
gaTvaliswinebiT, frTxilad da mozomilad viTardeba strasbur-
gis sasamarTlos praqtika. ar aris SemTxveviTi, rom cotaa iseTi 
gadawyvetileba, romlebiTac sasamarTlo adgens saxelmwifos 
mier ganxorcielebuli RonisZiebiT 1-li oqmis 1-li muxlisadmi 
winaaRmdegobas. 

meore mxriv, ar iqneboda marTebuli, Tu evropuli sasamarTlos 
TavSekavebas ganvixilavdiT rogorc zedapirul daTmobas calkeu-
li saxelmwifoebis SiSis (sakiTxi exeba suverenitetis dakargvis 
SiSs) gamo. evropuli sasamarTlos marTlmsajulebis problemebi 
gamomdinareobs ufro metad adamianis am specifikuri uflebis 
Taviseburebebidan, rac ganpirobebulia „sakuTrebis~ cnebis sa-
marTlebrivi gagebis araerTgvarovnebiT. konvencia ar axdens 
sakuTrebis cnebis definicias, aseve sasamarTlo praqtikas ar Seu-
Zlia Secvalos calkeuli saxelmwifoebis samarTliT dadgenili 
sakuTrebis gageba.� sakmarisia „sakuTrebisa~ da „Tavisuflebis~ 
urTierTdamokidebulebis ganxilva, rom gaixsnas SedarebiTsa-
marTlebrivi ufskruli, romlis Tavidan acileba da gadalaxva 
mxolod problemisadmi gansakuTrebiT frTxili da mozomili 
midgomiT aris SesaZlebeli. swored aqedan gamomdinare, sainter-
esoa evropuli sasamarTlos midgoma problemisadmi, rasac daeT-
moba naSromis didi nawili.

naSromSi gverdi unda avuaroT iseT sakiTxebze msjelobas, 
romelTac ukve naTlad gaeca pasuxi. SekiTxvas - sakuTrebis ufleba 
aris Tu ara adamianis ZiriTadi ufleba - araerT samecniero naSromsa 
da monografiaSi ise calsaxad gaeca pasuxi, rom aRar aris saWi-
ro diskusiis gagrZeleba. aseve ar SeiZleba im mosazrebis kiTxvis 
niSnis qveS dayeneba, romelic miiCnevs, rom 1-li oqmis 1-li muxli 
rogorc normatiuli erTianoba ise unda iqnes ganxiluli, romelic 
aris sakuTrebis uflebis garantia. anu ar arsebobs dasabuTebuli 
safuZveli James-is saqmeze (1986 weli) Camoyalibebul standarte-
bze uaris Tqmisa. Tuki evropuli sasamarTlo saqmesTan — Sporrong 

�	 ix. k. korkelia, i. qurdaZe, adamianis uflebaTa saerTaSoriso samarTali adamianis ufle-
baTa evropuli konvenciis mixedviT, 2004 weli, gv. 216.
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and Lönnroth (1982 weli) — dakavSirebiT 1-li oqmis 1-l muxlSi 3 
ZiriTad debulebas (“distinct rules”) xedavda (konkretulad: pirveli, 
zogadi xasiaTis debuleba, romelic awesrigebs qonebis daubrkole-
bliv moxmarebas (“peaceful enjoyment of possessions”); meore, romelic 
Seexeba qonebis CamorTmevasTan dakavSirebul pirobebs da mesame 
— sakuTrebis gamoyenebaze kontrolis ganxorcielebas), amis sa-
pirispirod James-is saqmeSi (1986 weli) evropuli sasamarTlo xazs 
usvams normis erTiani interpretaciis aucileblobas. naSromis 
farglebSi evropuli sasamarTlos praqtikis ganviTarebis es done 
ar aris ganxilvis sagani, aramed – misi, rogorc aRiarebuli stand-
artis, gaTvaliswinebiT vixilavT 1-li oqmis 1-l muxls.

miuxedavad imisa, rom iSviaTia SemTxveva, rodesac evropuli 
sasamarTlo Tavisi gadawyvetilebebiT adgens 1-li oqmis 1-li 
muxlis xelyofas, sasamarTlos gadawyvetilebebSi mniSvnelovani 
kriteriumebi iqna SemuSavebuli saxelmwifos mxridan sakuTrebis 
uflebis SezRudvasTan dakavSirebiT.� vinaidan adamianis ufle-
baTa evropuli konvenciisadmi saqarTvelos sasamarTloebis in-
teresi sul ufro izrdeba, saWirod migvaCnia am kriteriumebze 
yuradRebis gamaxvileba im Taviseburebebis gaTvaliswinebiT, rac 
ukve iqna ganxiluli da rac dakavSirebulia wevri saxelmwifoebis 
sasicocxlo interesebTan. 

II. 	sakuTrebis uflebis dacva da Tanazomierebis principi

evropuli sasamarTlos jer kidev adreuli praqtika gviCvenebs, 
rom sasamarTlos yuradReba SekiTxvidan - arsebobs Tu ara saja-
ro interesi qonebis CamorTmevaze - gadadis Tanazomierebis prin-
cipis dacvis sakiTxze. sasamarTlo am principis dacvas amowmebs 
gansxvavebul doneze da sxvadasxva kuTxiT. maSin, rodesac sasa-
marTlo sajaro interesis arsebobis dadgenisas SesamCnevad damT-
mobia, Tanazomierebis principi aris instrumenti, romliTac Sesa-
Zlebeli xdeba yovel konkretul SemTxvevaSi moxdes sakiTxisadmi 
diferencirebuli midgoma.	

�	 Frowein, 530. ix. me-2 sqolio.
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sajaro interesebTan mimarTebiT erTi SexedviT yvelaferi 
naTelia. amis safuZvels gvaZlevs, pirvel rigSi, evropuli sasa-
marTlos mier Wiesinger-is saqmeze (1991 weli) gamotanil gadawy-
vetilebaSi Camoyalibebuli daskvna: erovnul xelisuflebas, 
gamomdinare maTi lokalur situaciebTan siaxlovisa, aqvs sajaro 
interesebis arsebobis dadgenis ufro meti SesaZleblobebi. ev-
ropuli sasamarTlos es mosazreba, romelic amave sasamarTlos 
araerT gadawyvetilebaSi formulis saxiT iqna gadmotanili, aR-
iarebs saxelmwifos upirates rols sajaro interesis dadgenis 
TvalsazrisiT. sakmarisia miTiTeba Raimondo-s saqmeze (1994 weli), 
sadac evropuli sasamarTlo qonebis CamorTmevas mafiis winaaRm-
deg brZolaSi, italiaSi arsebuli problemebis gaTvaliswinebiT, 
miiCnevs iseT RonisZiebad, romelic ganxorcielebulia sajaro in-
teresebis farglebSi. 

miuxedavad yovelive amisa, evropuli sasamarTlos gadawyvetile-
bebSi vxvdebiT sxvagvar „formulebsac~, romlebic zemoaRniSnulis-
agan gansxvavebuli azris gamotanis SesaZleblobas iZleva. mxed-
velobaSi ara gvaqvs iseTi sakiTxebi, rogorebicaa: qonebis mesaku-
TrisaTvis gadaWarbebuli tvirTis dakisreba, an RonisZiebis ganx-
orcielebis gonivruli safuZvlebi da, Sesabamisad, saxelmwifos 
TviTnebobisaTvis sazRvrebis dadgena. TiToeuli es punqti calke 
diskusiis sagania. am naSromis farglebSi yuradReba gamaxvildeba 
evropuli sasamarTlos gadawyvetilebebSi araerTxel ganmeore-
bul sasamarTlos valdebulebaze, Seamowmos, ramdenad arRvevs 
sakuTrebis uflebaSi Careva samarTlian balanss saerTo interese-
bis moTxovnasa da individis ZiriTadi uflebis dacvis saWiroebas 
Soris.� amdenad, sakiTxi exeba ara sajaro interesis arseboba-arar-
sebobas, rac mxolod gansakuTrebul SemTxvevebSi SeiZleba iqnes 
uaryofili, aramed misi Tanazomierebis principis saSualebiT Sesa-
Zlo SezRudvas. „samarTlian balansze~ dayrdnobiT, sasamarTlos 
exsneba kari, agreTve, mis mier ukve aRiarebuli sajaro interesebis 
moculobisa da Sedegebis uSualo SemowmebisaTvis. 

igive Sedegebi saxezea, rodesac xdeba „samarTliani balansis~ 
(“fair balance”) cnebis gamoyeneba qonebis CamorTmevasa da kompensaci-

�	 Wiesinger, § 73.
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asTan mimarTebiT, vinaidan am SemTxvevaSic xdeba SesaZlebeli iseTi 
faqtebis gaTvaliswineba, romelic sxva SemTxvevaSi yuradRebis 
miRma darCeboda. ase magaliTad, Holy Monasteries-is saqmis (1994 weli) 
ganxilvisas aseTi aratipuri garemoebebi iqna gaTvaliswinebuli 
sakuTrebis SeZenasa da gamoyenebasTan dakavSirebiT, aseve mxed-
velobaSi iqna miRebuli dedaTa berZnuli saxlis Secvlili social-
uri, aRmzrdelobiTi da kulturuli funqcia, iseve, rogorc am re-
ligiuri saxlis Zveli funqciebis berZnul saxelmwifoze gadasvlis 
faqti. istoriuli argumentebiT gamyarebuli am mosazrebis mizani 
iyo, gaemarTlebina kompensaciis gareSe qonebis CamorTmeva rogorc 
gamonaklisi, magram dasaSvebi SemTxveva.� 

gansakuTrebul yuradRebas imsaxurebs ara Sedegi, aramed is 
farTo SesaZleblobebi sxvadasxva garemoebis gasaTvaliswine-
blad, rasac „samarTliani balansis~ formula gvaZlevs, romelic 
uSualod Tanazomierebis principidan gamomdinareobs.

udavoa, rom „samarTliani balansis~ formulis pozitiur Sedegebs 
Tan axlavs urTierTsawinaaRmdego gadawyvetilebis miRebis safrTx-
ec. ase magaliTad, SesaZlebelia, erT saqmesTan dakavSirebiT (Pine 
valley, 1991 weli), vinaidan mosarCelis savaWro saqmianoba bunebrivad 
riskis Semcvelia, gaxdes daskvnis safuZveli, rom Tanazomierebis 
principi daculia; sxva saqmesTan (Hentrich, 1994 weli) dakavSirebiT 
ki, Tumca aqac iqna gaTvaliswinebuli garkveuli riskis faqtori, 
mivdivarT daskvnamde, rom ar aris daculi Tanazomierebis principi. 
miuxedavad amisa, saboloo jamSi, „samarTliani balansis~ formu-
liT mopovebuli argumentaciis Tavisufali sivrcis dadebiTi mxare 
ufro metia, vidre is saSiSroeba, razec ukve gamaxvilda yuradReba, 
ramdenadac racionaluri dasabuTebulobis valdebuleba zRudavs 
Sedegisaken orientirebulobas. aqve TvalSi sacemia is, Tu ra mocu-
lobiT axdens proporciulobis principi Tavis gansxvavebul formu-
lisebur variaciebSi „sajaro interesebis~ cnebis transformacias.

�	 aseTi iyo evropuli komisiis pozicia, romelsac sasamarTlom ar dauWira mxari: „The 
Commission considered that excepional circumstances – such as the way in which the property was 
acquired and used, the monasteries dependance on the Greek Church and the Church’s dependance 
on the State justified the absence of compensation.”
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III.	qonebis CamorTmeva da kompensacia

,,samarTliani balansis~ formulis gavrcelebis areali gan-
sakuTrebiT naTlad gamoCnda im saqmeebTan dakavSirebiT, sadac 
dayenebuli iyo kompensaciis miRebis sakiTxi. aRniSvnis Rirsia ev-
ropuli sasamarTlos 1986 wlis gadawyvetileba, romelic James-
is saqmeze da aqedan moyolebuli amkvidrebs princips, romlis 
Tanaxmadac, mxolod gamonaklis SemTxvevebSia qonebis CamorTmeva 
kompensaciis gareSe gamarTlebuli. miuxedavad amisa, gadamwyveti 
gaxda es principuli debuleba, romelic amkvidrebs saxelmwifos 
valdebulebas kompensaciis gacemaze.� es iyo zogadi mniSvnelobis 
gadawyvetileba, romelic aRmoCnda mniSvnelovani, imdenad, ramde-
nadac is unda gavrcelebuliyo 1-li muxlis me-2 abzacsa da msgavs 
SemTxvevebze, romlebic gamomdinareoben ubralo de facto CamorT-
mevidan. amdenad, damkvidrebuli principis Tanaxmad, qonebis Cam-
orTmeva kompensaciis gareSe ewinaaRmdegeba Tanazomierebis prin-
cips da, aqedan gamomdinare, 1-li oqmis 1-l muxls mTlianobaSi.�

gansakuTrebuli yuradRebis Rirsia sasamarTlos mier Camoya-
libebuli am debulebis sakuTrebis CamorTmevis msgavs Carevaze 
gavrcelebis SemTxvevebi, ramdenadac laparakia, erTi mxriv, 
SemTxvevebze, rodesac saqme gvaqvs formalur CamorTmevasTan ga-
Tanabrebul faqtobriv CamorTmevasTan, romelic dogmaturad 1-
li muxlis 1-l abzacSi moiazreba; meore mxriv, sakuTrebiT sarge-
blobis sxvadasxva SemTxvevasTan (1-li muxlis me-2 abzaci). evro-
pulma sasamarTlom jer kidev saqmis - Sporrong and Lönnroth (1982 
weli) – ganxilvisas daadastura debuleba, rom formaluri Cam-
orTmevis gareSec SesaZlebelia 1-li muxlis 1-li abzacis moqmede-
bis gavrceleba CamorTmevis procesze. sasamarTlos daskvnis Tan-
axmad, aseT SemTxvevebSi mniSvnelovania faqtobrivi mdgomareoba, 
rac gulisxmobs uflebamosili piris xelSi darCenili qonebiT 
sargeblobis uflebamosilebis moculobis dadgenas. 

�	 Frowein, Der Eigentumsschutz in der Europäischen Menschenrechtskonvention, in Pfeiffer, Wiese, 
Zimmermann (Hrsg.), Festschrift für Rowedder, 1994, 49, 59.

�	 saqme James; agreTve ix. Frowein\Peukert, Europäische Menschenrechtskonvention, Kommentar, 
49.
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,,samarTliani balansis~ principis moSveliebiT SesaZlebeli gax-
da argumentaciis farTo sazRvrebis dadgena, romelic special-
urad kompensaciis odenobis gansazRvrisaTvis unda yofiliyo 
gamoyenebuli. ase gaCnda diferencirebis SesaZlebloba sakuTreb-
is CamorTmevis gamomwvevi RonisZiebebis xasiaTis mixedviT, ma-
galiTad, saxelmwifos mier ekonomikuri da agraruli reformebis 
Casatareblad ganxorcielebuli nacionalizaciis RonisZiebebiT 
gamowveuli gansxvavebuli zegavlenis SemTxvevaSi (Lithgow, 1986 
weli). amgvari RonisZiebebis gansxvavebuli Sefaseba aris erT-
erTi arsebiTi (da arc ise udavo) mimarTuleba evropuli komisiisa 
da sasamarTlos gadawyvetilebebSi. es iZleva diferencirebisa 
da, sakuTrebis CamorTmevis socialuri miznidan gamomdinare, gan-
sxvavebis SesaZleblobas. 

Tavidanve cxadi iyo, rom kompensaciis samarTliani odenobis 
dadgena yovel konkretul SemTxvevaSi did problemebs gamoiwvev-
da. „samarTliani balansis~ formula dakonkretda jer kidev Lith-
gow–is saqmesTan (1986 weli) dakavSirebiT, erTi axali formulis 
daxmarebiT, romlis Tanaxmadac, kompensaciis odenoba „gonivrul 
damokidebulebaSi~ unda iyos CamorTmeuli qonebis Rirebule-
basTan. evropuli sasamarTlos am formulam gza gauxsna sruli 
kompensaciis sawinaaRmdego Sexedulebas. evropuli sasamarTlos 
am gadawyvetilebamdec iqna aRiarebuli, rom, rogorc saTanado 
kompensacia, yvela SemTxvevaSi sabazro fasis gadaxdas ar gulisx-
mobs, magram „gonivruli urTierTdamokidebulebis~ formula 
ufro met moqnilobas avlens praqtikaSi. 

sxvaTa Soris, SeuZlebelia, agreTve, am formulis damoukide-
beli Sefaseba, ramdenadac imis gansazRvra, Tu ra SeiZleba miviC-
nioT „gonivrulad~, unda moxdes sxva elementebis daxmarebiT. 
kondoreli10 gvTavazobs 5 kriteriums kompensaciis odenobis gan-
sazRvrisaTvis: (1) CamorTmeuli qonebis Rirebuleba; (2) individu-
alurad an koleqtiurad ganxorcielebuli RonisZiebis saxe; (3) 
sazogadoebis keTildReobis miznis mniSvnelobisa da aucileblo-
bis xarisxi; (4) RonisZiebis socialuri funqcia; (5) saxelmwifos 

10	 Condorelli, in: Pettiti, Decaux, Imbert, La Convention europeenne des droits de l’homme, Commen-
taire, Fiedler EuGRZ 1996, S. 354-357.
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finansuri SesaZleblobebi. aq moyvanili kriteriumebi arafers 
cvlis saTanado kompensaciis gacemis valdebulebis principis 
gabatonebul mdgomarebaSi, romelic yovel konkretul SemTxveva-
Si misgan gadaxvevis gansakuTrebul dasabuTebas moiTxovs. aqedan 
gamomdinare, ar iqneboda marTebuli, saxelmwifos qonebis CamorT-
mevis SemTxvevaSi kompensaciis odenobis gansazRvrisaTvis farTo 
sivrce davutovoT da, meore mxriv, SevecadoT, TviTnebobis akrZa-
lviT an, ubralod, aragonivruli dasabuTebiT SevzRudoT. 

es niSnavs, agreTve, rom zianis anazRaurebis odenoba, SesaZle-
belia, minimumamde iqnes dayvanili, daaxloebiT Rirebulebis 20 
an 30 procentamde, rogorc gamonaklisi SemTxveva, magram mxolod 
yovelmxriv sarwmuno dasabuTebiT. es ukanaskneli ar aris saxeze, 
rodesac koleqtiuri CamorTmeva iseTi miznebiTaa dasabuTebuli, 
romelic zustad ar Seesabameba im demokratiul sazogadoebas, 
romelzec uSualod aris miTiTeba evropuli sasamarTlos gadawy-
vetilebaSi Lithgow–is saqmeze (1986 weli). saerTo interesebisadmi 
orientacia naklebad sarwmuno xdeba, rodesac, rogorc mmarTve-
li klasebisaTvis damaxasiaTebeli specifikuri warmodgenebidan 
gamomdinare, ganxorcielebuli koleqtivizacia ar Seesabameba 
demokratiuli sazogadoebis warmodgenebs adamianis fundamentur 
uflebebze. AmasTan mimarTebiT aqtualuri xdeba kiTxva – romeli 
konstituciuri principebi Seesabameba im saxelmwifos, romelic 
adamianis uflebaTa evropuli konvenciis mier aucilebeli wina-
pirobad ise ganixileba. rodesac, erTi mxriv, unda Semowmdes, dac-
ulia Tu ara samarTliani balansi saerTo interesebsa da individis 
fundamentur uflebebs Soris, meore mxriv, vadgenT, SesaZlebe-
lia Tu ara, ekonomikuri reformebis interesebidan gamomdinare, 
gamonaklisis saxiT srul kompensaciaze uaris Tqma. SeuZlebelia am 
gamonaklisis daSvebis SesaZleblobis varaudi, rodesac es refor-
ma emsaxureba ara saerTo socialuri Tanasworobis dacvas, aramed 
diqtatoris ideologiuri miznebis ganxorcielebas. aqedan gamom-
dinare, azrs moklebuli iqneboda, rom adamianis uflebaTa dacva 
SeizRudos iseTi RonisZiebebis sasargeblod, romlebic TavisTa-
vad ewinaaRmdegebian adamianis uflebebs, rogorc es iyo komunis-
turi mmarTvelobis periodSi. 
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IV.	saqarTvelos administraciuli saproceso kodeqsis VII2 
Tavis Sesabamisoba evropuli konvenciis 1-li oqmis 1-l 
muxlTan

sakiTxis aqtualobidan gamomdinare, naSromis bolos ganixile-
ba administraciuli saproceso kodeqsis VII2 Tavis adamianis ufle-
baTa evropuli konvenciis 1-li oqmis 1-l muxlTan Sesabamisobis 
sakiTxi. 

pirvel rigSi, unda daisvas kiTxva, SesaZlebelia Tu ara daus-
abuTebeli da ukanono qonebis CamorTmevis institutis ganxilva 
evropuli konvenciis 1-li damatebiTi oqmis 1-l muxlTan mimarTe-
biT. am SekiTxvis dasmis aucilebloba gamomdinareobs saqarTve-
los sakonstitucio sasamarTlos erT-erTi gadawyvetilebidan 
(saqarTvelos sakonstitucio sasamarTlos 2005 wlis 13 ivlisis # 
2\5\309,310,311 gadawyvetileba), sadac aRniSnulia, rom Tanamdebobis 
pirTa ukanono da dausabuTebeli qonebis CamorTmevisa da saxelmwi-
fosaTvis usasyidlod gadacemis dros sadavod aris gamxdari ara 
sazogadoebrivi saWiroebis an gadaudebeli aucileblobis arse-
boba, aramed qonebis kanoniereba da dasabuTebuloba, anu mocemul 
qonebaze sakuTrebis konstituciuri dacvis farglebis gavrceleba. 
sasamarTlos SexedulebiT, rodesac formalurad saxezea qonebis 
CamorTmeva, ar aris aucilebeli, es ganxilul iqnes 1-li damatebiTi 
oqmis 1-li muxlis 1-li abzacis me-2 winadadebasTan mimarTebiT. sas-
amarTlos es mosazreba emyareba evropuli sasamarTlos pozicias, 
romelic man Camoayaliba Raimondo–s saqmeze.

saqarTvelos sakonstitucio sasamarTlo evropuli sasamarT-
los mier Raimondo–s saqmeze gakeTebul daskvnebze dayrdnobiT 
miiCnevs, rom saqarTvelos saxelmwifoebrivi ganviTarebis Tan-
amedrove etapze, korufciasTan brZolis mniSvnelobidan gamom-
dinare, kanonmdebels sruli ufleba hqonda, „saerTo interesebis~ 
gamo, korufciul danaSaulSi braldebuli Tanamdebobis piris 
ukanono da dausabuTebeli qonebis CamosarTmevad SeemuSavebina da 
gamoeyenebina iseTi meqanizmi, rac iqneboda efeqtiani korufcia-
sTan brZolis miznis misaRwevad.
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saqarTvelos sakonstitucio sasamarTlo yuradRebas amaxvi
lebs evropuli sasamarTlos mier Camoyalibebul formulebze, 
rogorebicaa: „samarTliani wonasworoba~ da „gonivruli Tana-
zomiereba~ da yuradRebas amaxvilebs im „saerTo interesebze~, 
romlis meSveobiTac sasamarTlo moiazrebs saxelmwifos saerTo 
miswrafebas, ibrZolos korufciisa da sxva umZimesi Tanamdebo-
brivi danaSaulebis winaaRmdeg. sasamarTlo kolegias, saxelmwi-
fos mSeneblobis am etapze, warmoudgenlad miaCnia korufciisa da 
sxva msgavsi danaSaulebis winaaRmdeg efeqtiani brZola saxelmwi-
fo xelisuflebis Tanamdebobis pirTa pasuxismgeblobis special-
uri, gansakuTrebuli samarTlebrivi meqanizmebis Seqmnis gareSe. 
sakonstitucio sasamarTlo Tvlis, rom dausabuTebeli da ukano-
no qonebis CamorTmeva miznad isaxavs saerTo interess – SeizRu-
dos saeWvo warmoSobis qonebisa da finansuri saSualebebis brunva. 
sasamarTlo uTiTebs evropuli sasamarTlos gadawyvetilebaze, 
romelSic aRniSnulia, rom mafiis winaaRmdeg brZolaSi italiis 
saerTo interesTan, saerTo miswrafebasTan mimarTebiT, preven-
ciuli saxis konfiskacia, romelic mowodebulia zustad saeWvo 
warmoSobis finansuri saSualebebis moZraobis SesazRudad, aris 
erT-erTi efeqtiani saSualeba am danaSaulTan brZolaSi, rac, 
Tavis mxriv, srulad Seesabameba konvenciis miznebs. 

miuxedavad saqarTvelos sakonstitucio sasamarTlos am 
daskvnisa, evropuli sasamarTlo praqtikis gaTvaliswinebiT, mig-
vaCnia, rom 1-li damatebiTi oqmis 1-li muxli unda iqnes ganxiluli 
erTianobaSi, rogorc sakuTrebis dacvis samarTlebrivi garanti. 
ukanono da dausabuTebeli qonebis SemTxvevaSic, sanam sasamarT-
los kanonier ZalaSi Sesuli ganaCeniT ar dadasturdeba am qonebis 
ukanono floba, masze vrceldeba sakuTrebis uflebis is garan-
tiebi, romlebic mocemulia evropuli konvenciis 1-l damatebiT 
oqmSi.

TiToeuli saxelmwifos valdebulebaa, ibrZolos mafiisa da sxva 
organizebuli danaSaulebis winaaRmdeg, magram saxelmwifoebis es 
uflebamosileba gulisxmobs samarTlebrivi saxelmwifos princi-
pebisadmi Sesaferisi meqanizmis arsebobis aucileblobas. sakmari-
si safuZvelia mtkicebisaTvis, rom am sakiTxis administraciul 
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saproceso kodeqsSi Setana qarTveli kanonmdeblis mcdari nabiji 
iyo. amaze miuTiTebs uzenaesi sasamarTlos daskvna saqmeze - bs-
360-44-k-2005, sadac mosamarTle afiqsirebs Tavis gansxvavebul, 
dasabuTebul mosazrebas; qarTvelma kanonmdebelma ukanono da 
dausabuTebeli qonebis CamorTmevis institutis administraciul 
saproceso kodeqsSi SemotaniT „dauSva materialuri uflebis, 
kerZod, iseTi ZiriTadi uflebis – rogoricaa sakuTrebis CamorT-
mevis SesaZlebloba procesualuri normebis safuZvelze, maSin, 
roca saproceso samarTali warmoadgens formalur samarTals, 
romlis Sesabamisad xorcieldeba materialuri samarTlis normiT 
mowesrigebuli samarTalurTierTobidan warmoSobili davis ganx-
ilva, Sesabamisi saproceso moqmedebiT. konkretul SemTxvevaSi Tan-
amdebobis pirisTvis ukanono da dausabuTebeli qonebis CamorTmeva 
ar aris dadgenili materialuri samarTlis normiT, romelic sarCe-
lis aRZvris SemTxvevaSi ganxiluli iqneboda saproceso normebis 
safuZvelze. samarTlebrivi saxelmwifos erT-erT fundamentur 
valdebulebas warmoadgens srulyofili da samarTlis ZiriTad 
principebTan SesabamisobaSi myofi sakanonmdeblo aqtebis miReba. 
saproceso norma warmoadgens materialuri uflebis marealize-
bel saSualebas, vfiqrob, saqarTvelos saxelmwifos, rogorc didi 
samarTlebrivi tradiciis da kulturis mqone qveyanas, mocemuli 
samarTalurTierToba mowesrigebuli unda hqondes materialuri 
samarTlis normis safuZvelze, romlis ganxorcieleba dasaSvebia 
Sesabamisi saproceso debulebebiT.~

rac ar unda keTilSobiluri miznebi edos safuZvlad adminis-
traciuli saproceso kodeqsis VII2 Tavs, is samarTlebrivad imde-
nad dauxvewavi da orazrovani normebis Semcvelia, rom SeuZlebe-
lia ukanono da dausabuTebeli qonebis CamorTmevis meqanizmis ise 
gamoyeneba, rom ar moxdes konstituciiTa da saerTaSoriso aqte-
biT aRiarebuli adamianis uflebebisa da Tavisuflebebis dar-
Rveva. saqarTvelos sasamarTlo praqtikis analizi gviCvenebs, Tu 
ramdenad problemuria prokurorebisTvis am normebis gageba da 
gamoyeneba yoveldRiur saqmianobaSi. am naSromis farglebSi Seu-
Zlebelia kanonis xarvezebis amomwuravad ganxilva. sayuradReboa 
mxolod ramdenime maTgani. problemebs warmoSobs „dausabuTe-
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beli qonebisa~ da „dakavSirebuli piris~ institutebi. samarT-
lebrivi saxelmwifos principi gulisxmobs normis mkafiod da 
araorazrovnad gansazRvris valdebulebas, rac, am konkretul 
terminebTan mimarTebiT, namdvilad ar aris gaTvaliswinebuli. 

dausabuTebel qonebasTan dakavSirebiT erT-erT saqmeSi (saqme # 
bs-350-281-k-05w.) sakiTxi exeba moTxovnas moZravi qonebis, kerZod 
avtomanqana „opel-veqtras~, sasadilo garnitur „renesansisa~ da 
germanuli warmoebis „tyavis sameulis~, aseve fortepiano „veber-
niJdorfis~ dausabuTeblad cnobis Sesaxeb. uzenaesma sasamarTlom 
prokuroris es moTxovna miiCnia usafuZvlod da dausabuTeblad, 
ramdenadac mosarCelem ver SeZlo im mtkicebulebaTa warmodgena, 
romelic daadasturebda mopasuxis mier aRniSnuli qonebis kan-
onis darRveviT YSeZenis faqts, anu ar dasturdeba am qonebis Tan-
amdebobaze yofnis periodSi SeZenis faqtis namdviloba. uzenaesi 
sasamarTlos SexedulebiT, mopasuxeTa mxridan sadavo moZravi 
qonebis kanonieri saSualebebiT mopovebis faqti ar eqvemdebareba 
dokumentur dadasturebas, ramdenadac qarTuli samomxmareblo 
kultura da tradicia, aseve ojaxis wevrTa Soris arsebuli urTi-
erTdamokidebuleba sayofacxovrebo nivTebis SeZenisas, ar icnobs 
mxareTa Soris warmoSobili samarTalurTierTobis (garigebis) 
werilobiTi formiT dadasturebas; aseve, ar icnobs garigebisa-
Tvis werilobiTi formis dacvis valdebulebas samoqalaqo kod-
eqsis yidva-gayidvisa da Cuqebis xelSekrulebis momwesrigebeli 
normebi, rodesac xelSekrulebis sagani moZravi qonebaa, sayofacx-
ovrebo nivTebi ki mopasuxeTa mier SeZenilia kerZo pirisagan. 

sxva saqmeebis gacnobac adasturebs, rom prokuroris mier sarCe-
lis wardgenis dros da aseve qvemdgomi sasamarTloebis mier xSirad 
ar xdeba imis Semowmeba, emTxveva Tu ara mopasuxis Tanamdebobaze 
yofnis periods sadavo qonebis mis mier SeZenis periodi. sakasa-
cio sasamarTlos erT-erTi (saqme # bs-360-289-k-05w.) ganmartebiT, 
prokuroris sarCeli unda efuZnebodes swored im garemoebas, rom 
sadavo qonebis samoxeleo danaSaulis Cadenis Sedegad mopovebis 
SesaZleblobis safuZvliani eWvi arsebobs da moTxovna ar SeiZleba 
vrceldebodes mTlianad im qonebaze, romelsac flobs mopasuxe. 
qvemdgomi sasamarTloebi xSir SemTxvevaSi ar msjeloben danaSau-
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lis Cadenasa da sadavo qonebis mopovebas Soris urTierTkavSiris 
Taobaze. 

saqarTvelos sakonstitucio sasamarTlo Tvlis, rom daus-
abuTebeli da ukanono qonebis CamorTmeva miznad isaxavs saerTo 
interess – SeizRudos saeWvo warmoSobis qonebisa da finansuri 
saSualebebis brunva. Tumca administraciuli saproceso kodeq-
sis 21-e(8) muxli ufro Sors midis am „saerTo interesebis~ dasaca-
vad, ramdenadac adgens, rom, Tu sasamarTlom Tanamdebobis piris, 
misi ojaxis wevris, axlo naTesavis an masTan dakavSirebuli piris 
qoneba cno ukanonod an dausabuTeblad, es qoneba mesame pirTa 
kanonieri interesebis dakmayofilebis Semdeg gadaecema mis kanon-
ier mesakuTres, xolo kanonieri mesakuTris dadgenis SeuZleblo-
bis SemTxvevaSi – saxelmwifos. davis sagania qonebis kanoniereba da 
dasabuTebuloba, miuxedavad amisa, sasamarTlo valdebuli xdeba, 
daadginos potenciuri mesame pirebis arseboba, maTi kanonieri in-
teresebis safuZvlianoba, aseve am qonebis kanonieri mesakuTris 
vinaoba da gadasces es qoneba mesame pirs, Semdgom kanonier mesaku-
Tres, maSin, rodesac ar arsebobs maTi mxridan aRZruli sarCeli 
anu moTxovna. kanonis am normis mimarT gamoTqmuli dasabuTebuli 
SeniSvnebi mocemulia uzenaesi sasamarTlos zemoT ganxilul erT-
erT gadawyvetilebaSi (saqme - bs-360-44-k-2005) da amdenad ar mig-
vaCnia saWirod misi ganmeoreba.

V.	daskvna

rogorc adamianis uflebaTaA evropuli sasamarTlos praqtikis 
analizi gviCvenebs, sasamarTlos sajaro interesebis dacvis prin-
cipidan yuradReba gadaaqvs Tanazomierebis principze, romelic 
iuridiuli argumentaciisaTvis gansxvavebuli faqtobrivi gare-
moebebis arsebobis SesaZleblobas iZleva. es aseve gamarTlebulia 
meore mosazrebiT maSin, rodesac sajaro interesebis arsebobis 
dadgena calkeuli saxelmwifoebis prerogativaa, evropuli sasa-
marTlo Tanazomierebis principze dayrdnobiT aseve axdens imis 
Semowmebas, Tu ramdenad arsebiTia es interesi.
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sajaro interesebis arseboba - es aris is argumenti, romel-
ic calkeul saxelmwifoebs aZlevs SesaZleblobas, daasabuTon 
sakuTrebis uflebis xelyofa. Tumca es ar aTavisuflebs saxelmwi-
foebs valdebulebisagan, Seqmnan sakuTrebis uflebis SezRud-
vis samarTlebrivi da gamWvirvale meqanizmi. swored am gziT aris 
SesaZlebeli iseTi Tanazomieri gadawyvetilebis miReba, romel-
sac moiTxovs evropuli sasamarTlo calkeuli saxelmwifosagan. 
saqarTvelos administraciul saproceso kodeqsSi SemoTavaze-
buli meqanizmis metismetad gaumarTaobis gamo ki SeuZlebelia, ar 
gvqondes SiSi imisa, rom yovel konkretul SemTxvevaSi sasamarT-
los gauWirdeba Tanazomierebis principis dacva.
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eqstradiciisa da deportaciis sakiTxi 
adamianis  uflebaTa da ZiriTad 
TavisuflebaTa dacvis  evropuli konvenciis 
mixedviT 

… `...maT miaCndaT, rom ganmcxadeblebis 

rusuli mxarisaTvis gadacemis gamo 

saqarTveloc gaxda pasuxismgebeli 

CeCeni xalxis genocidis saqmeSi.~�

1.	 Sesavali

wamebis, araadamianuri da damamcirebeli mopyrobisa da das-
jis akrZalva Tanamedrove saerTaSoriso da adamianis uflebaTa 
samarTlis erT-erTi umniSvnelovanesi postulatia. adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 
(SemdgomSi – `evropuli konvenciis~) me-3 muxli mxolod erTi wina-
dadebiT ayalibebs am absoluturi uflebis darRvevis akrZalvas: 
`aravin SeiZleba daeqvemdebaros wamebas an araadamianur an Rirse-
bis Semlaxvel mopyrobas an sasjels.~� 

Tumca `maRali xelSemkvreli mxareebis mier konvenciiTa da misi 
oqmebiT nakisr valdebulebaTa Sesrulebis uzrunvelsayofad~� 
daarsebuli adamianis uflebaTa evropuli sasamarTlos (SemdgomSi 
_ evropuli sasamarTlo) am muxlTan dakavSirebuli mdidari sasa-
marTlo praqtika naTlad adasturebs, Tu ramdenad kompleqsuri 
da mniSvnelovania am, erTi SexedviT lakoniurad Camoyalibebuli, 
muxlis Sinaarsi. 

�	 ganmcxadebelTa warmomadgenlebis pozicia dakavSirebiT saqmesTan _ `Samaevi da sxva 12 
saqarTvelosa da ruseTis federaciis winaaRmdeg~, ganacxadi #36378/02.

�	 evropuli konvenciis me-3 muxli.
�	 evropuli konvenciis me-19 muxli.
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aRniSvnis Rirsia is, rom Tanamedrove demokratiuli institute-
bis ganviTareba da saerTaSoriso doneze damkvidrebuli meqan-
izmebi, romlebic avaldebuleben saxelmwifoebs, xeli Seuwyon 
demokratiis ganviTarebasa da adamianis uflebaTa sayovelTao 
dacvis princips, Teoriulad mainc, xelsayrel pirobebs qmnis wame-
bis akrZalvis ufro efeqturad danergvisTvis. 

vinaidan am statiis ganxilvis sagani – evropuli konvenciis 
me-3 muxli _ gansakuTrebuli lakoniurobiT gamoirCeva, albaT, 
uadgilo ar iqneba statiis SesavalSi imis xazgasma, rom aRniSnuli 
muxlis moqmedebis sferoSi uflebaTa mTeli wyeba xvdeba. wlebis 
manZilze ganviTarebulma movlenebma, samarTlis skolebis ganvi-
Tarebam da Tavad evropuli sasamarTlos saqmianobam cxadyo, rom 
am muxlis interpretacia da gamoyeneba xdeba adamianTa dasacavad 
ara mxolod uSualod da aSkarad gamoxatuli wamebis, araadamianu-
ri da damamcirebeli mopyrobisa an sasjelisgan, aramed am farTo 
WrilSi igulisxmeba aseve: aramarTebuli deportacia, eqstradi-
cia da gaZeveba. es muxli gavrcelda saqmeebze, romlebic adamianis 
gauCinarebas exeboda. gansakuTrebuli mniSvneloba aqvs mis inter-
pretacias dakavebulTa da dapatimrebulTa saqmeebTan mimarTe-
biT, iseve rogorc imigraciis sakiTxebis ganxilvisas da sxv. 

evropuli sasamarTlos swrafad mzardi praqtika me-3 muxliT 
daculi uflebis sul ufro detalur ganmartebas iZleva da mkafi-
od ayalibebs im moTxovnebs, romelTa ganuxrelad dacva nebismieri 
xelSemkvreli saxelmwifos valdebulebaa. 

suverenuli saxelmwifoebis mier sakuTari interesebis dacvis 
survili xSirad SesaZloa, srulad ar Seesabamebodes an absolu-
turad ewinaaRmdegebodes samarTlianobisa Tu adamianis ufle-
bebis fuZemdeblur principebs. evropuli sasamarTlos praqtika 
mkafiod ganmartavs im komponentebs, romlebic saxelmwifoebma 
ganuxrelad unda daicvan.

statiis mizania, rogorc es misi saTauridanac Cans, eqstradici-
isa da deportaciis sakiTxebis konvenciis me-3 muxlis WrilSi ganx-
ilva da imis dadgena, ramdenad efeqtiani SeiZleba iyos am ufle-
bebis dacva evropuli konvenciis farglebSi da SesaZloa Tu ara, 
xelSemkvrel saxelmwifoebs daekisroT pasuxismgebloba maTi 
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efeqtiani iurisdiqciis qveS myofi teritoriis farglebs gareT 
muxliT daculi uflebebis darRvevisaTvis?�

sainteresoa imis Sefasebac, ra tendenciebi SeimCneva eqstradici-
is, deportaciisa da gaZevebis sakiTxebis ganxilvisas im evropul 
saxelmwifoebSi, sadac terorizmi sul ufro da ufro mZime kvals 
tovebs. unda iTvaliswinebdes Tu ara terorizmisgan dazarale-
buli saxelmwifo uamravi udanaSaulo, SemTxveviTi msxverplisa da 
sakuTari erovnuli usafrTxoebis interesebis dacvisas im princi-
pebs, romlebic, savaraudod, dacvas sTavazoben nebismiers – Tun-
dac damnaSaves? SesaZloa, Tu ara, rom terorizmTan brZolis saWi-
roebidan gamomdinare da gansakuTrebulad mometebuli riskis 
pirobebSi xelSemkvrelma saxelmwifoebma droebiT gadauxvion 
evropuli konvenciis me-3 muxliTa da Sesabamisi sasamarTlo praq-
tikiT dadgenil normebs da amiT, savaraudod, Tavidan aicilon 
sxva, gacilebiT ufro meti, Tan udanaSaulo adamianis uflebebis 
darRveva, sicocxlis uflebis CaTvliT? isurvebdnen Tu ara evro-
puli demokratiis fuZemdeblebad miCneuli evropuli saxelmwi-
foebi, am mkacri valdebulebisagan Tundac droebiT gaTavisufld-
nen da sakadrisi pasuxi gascen gansakuTrebiT verag damnaSaveebs? 

SeiZleba Tu ara, miviCnioT, rom eqstradicia-deportaciisa Tu 
qveynidan gaZevebis sakiTxebis gadawyveta mxolod wminda samarT-
lebriv WrilSi xdeba? Tu, marTebuli iqneba, vivaraudoT, rom, 
miuxedavad saxelmwifoebis mxridan samarTlisa da samarTliano-
bis uzenaesi principebis ostaturad moSveliebisa, xSirad aq sa-
marTlisa da politikis wili Tanabari maincaa, Tu es ukanaskneli 
ar dominirebs?

es is kiTxvebia, romlebic msoflios ganviTarebis Tanamedrove 
etapze araerT damatebiT kiTxvasa da urTierTsawinaaRmdego argu-
ments iwvevs. SevecdebiT, statiis formatisa da moculobis gaTval-
iswinebiT SeZlebisdagvarad mainc movZebnoT pasuxebi am kiTxvebze. 

�	 evropuli konvenciis 1-li muxli: `maRali xelSemkvreli mxareebi yvelasaTvis TavianTi 
iurisdiqciis farglebSi uzrunvelyofen am konvenciis I TavSi gansazRvrul uflebebsa 
da Tavisuflebebs.~
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2.	 evropuli konvenciis normaTa interpretaciisaTvis

me-3 muxliT daculi ufleba rom absoluturi uflebaa, didi 
xania davas aRar iwvevs, yovel SemTxvevaSi maSin, rodesac sakiTxi 
wminda samarTlebrivi kuTxiT ganixileba. isic farTod aris aRi-
arebuli, rom TiToeul saxelmwifos aqvs pozitiuri valdebuleba, 
uzrunvelyos am absoluturi uflebis dacva. es valdebuleba im 
teritoriazea saxelmwifos tvirTi, sadac igi sakuTar iurisdiq-
cias efeqturad axorcielebs. 

statiaSi dasmul kiTxvaze _ ramdenad aris saxelmwifo pas-
uxismgebeli adamianis uflebebis im darRvevebze, romlebic misi 
teritoriis farglebs gareT SeiZleba moxdes konkretuli ada-
mianis eqstradiciis an gadacemis Sedegad? _ nebismieri saxelmwi-
fos myisieri pozicia, savaraudod, Semdegnairad Camoyalibdeba: im 
SemTxvevaSi, Tu eqstradiciis/gadacemis procedurebi daculia da 
ar xdeba gadamcemi saxelmwifos mier konkretuli uflebis darRve-
va, gadamcemi saxelmwifo pasuxismgebeli ar unda iyos me-3 muxlis im 
darRvevebze, romlebic, savaraudod, xorcieldeba an ganxorcield-
eba gadacemis/eqstradiciis momTxovni saxelmwifos teritoriaze. 

eqstradiciisa da deportaciis sakiTxis konkretulad ganxil-
vamde Semdegi ramdenime debuleba SeiZleba miviCnioT arsebiTad 
mniSvnelovnad: 

evropuli konvenciis konkretuli muxlis interpretaciisa da 
evropuli sasamarTlos praqtikis gaanalizebisas ar unda dav-
iviwyoT, rom `konvencia cocxali dokumentia, [misi] ... ganmarteba 
unda moxdes Tanamedrove pirobebis Sesabamisad.~ aseve imis Sefase-
bisas, mopyroba an sasjeli unda CaiTvalos Tu ara araadamianurad 
an damamcireblad me-3 muxlis miznebisaTvis, `SeuZlebelia, sasa-
marTloze gavlena ar moaxdinos evropis sabWos wevri saxelmwi-
foebis sasjelis politikis axalma miRwevebma da sayovelTaod 
aRiarebulma standartebma~.�

aseve mxedvelobaSia misaRebi is garemoeba, rom me-3 muxlis mo-
qmedebis arealSi mosaqcevad arasaTanado mopyroba, wamebis CaTv-

�	 Tyrer v. the United Kingdom, 1978, Series A no. 26, para. 31.
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liT, seriozulobis minimums unda aRwevdes, raTa wameba an arasaTa-
nado mopyroba, romelic wamebas Tan axlavs, gautoldes `araadami-
anurs~ an `damamcirebels~. tanjva an damcireba unda scildebodes 
im sazRvrebs, rac kanonieri sasjelis aRsrulebis dros SeiZleba 
miiRwes.� 

am minimumis Sefaseba Tavisi arsiT SedarebiTia. igi damokide-
bulia saqmis monacemebis mTlianobasa da, amave dros, mopyrobis 
an wamebis xasiaTsa da konteqstze, maTi Sesrulebis formebze, xan-
grZlivobaze, mis fizikur an fsiqologiur Sedegebze.�

samxilis Sesafaseblad sasamarTlo iRebs damamtkicebeli 
sabuTis iseT kriteriums, romelic gonivrulobis farglebSi ar-
sebul eWvs scildeba. `gonivrulobis farglebSi arsebuli eWvi~ 
_ es aris eWvi, romlis mizezebi SeiZleba gamomdinareobdes war-
modgenili faqtebidan;� arasaTanado mopyrobis mamxilebeli sabu-
Ti SeiZleba gamomdinareobdes samxilTa raodenobidan, an udavo, 
sakmaod seriozuli, zusti da dadasturebuli varaudebidan.

3.	 evropuli konvencia da ltolvilTa statusis Sesaxeb 
Jenevis konvencia 

erovnuli suverenitetis erT-erTi mniSvnelovani Semadgenelia 
saxelmwifos ufleba, sakuTar teritoriaze miiRos an teritorii-
dan gaaZevos ucxoelebi. am uflebis ganxorcieleba saxelmwifoebs 
ezRudebaT mxolod im SemTxvevaSi, Tu aRniSnuli saerTaSoriso 
samarTliT dadgenil sxva normebsa da valdebulebebs arRvevs. ev-
ropuli konvencia ar iTvaliswinebs piris mier  TavSesafris moTx-
ovnis uflebas.

1950-iani wlebis dasawyisSi, adamianis uflebaTa evropuli 
konvenciisa da ltolvilTa statusis Sesaxeb Jenevis konvenciis 
miRebisas, es ukanaskneli iTvleboda lex specialis, romelic sru-

�	 Tyrer v. the United Kingdom, 1978, Series A no. 26.
�	 Soering v. the United Kingdom.
�	 Greek case, ## 3321/67, 3322/67, 3323/67 da 3344/67, komisiis daskvna, 1969 wlis 5 noemberi, 

yovelwliuri, 12, gv. 13, $26; iseve rogorc (mutatis mutandis Naumenko v.Ukraine, # 42023/98, 
$109, 2004 wlis 9 Tebervali;
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lad awesrigebda am sferos. am dokumentis regulirebis sferoSi 
moxvedrili pirebi privilegirebulad miiCnevian da uzrunvelyo-
filia maTi dacva. Jenevis konvenciis miRebisas TavSesafris maZie-
belTa sakiTxi arc iseT did uTanxmoebebs iwvevda da, Sesabamisad, 
im SezRuduli meqanizmebiT, romlebic konvencias hqonda, xdeboda 
am sferos regulireba. 

samwuxarod, XX saukunis miwuruls msoflioSi mdgomareoba 
radikalurad Seicvala da dRes TavSesafris maZiebel pirTa gaZeve-
bisgan dacva garkveul SemTxvevebSi sxva saerTaSoriso dokumente-
bis, maT Soris evropuli konvenciis, meSveobiT ufro efeqtianad 
aris SesaZlebeli, vidre Jenevis konvenciiT. 

miuxedavad imisa, rom evropuli konvencia ar Seicavs debulebas, 
romelic aSkarad icavs adamianis uflebas, eZios da miiRos TavSesa-
fari devnis gamo, es dokumenti qmnis sxvadasxva debulebis WrilSi 
ukanonod gaZevebisa da deportaciisgan adamianis dacvis efeqtian 
saerTaSoriso meqanizms, maSin rodesac Jenevis konvencia aseTi 
saerTaSoriso zedamxedvelobis meqanizmebs ar iTvaliswinebs. Je-
nevis konvenciiT arc sasamarTlo organosadmi individualuri mi-
marTvis uflebaa gaTvaliswinebuli. 

Sesabamisad, miuxedavad imisa, rom evropuli konvenciis teqsti 
erTi SexedviT TavSesafris maZiebelTa uflebebis dasacavad spe-
cialur debulebebs ar iTvaliswinebs da ar adgens TavSesafris 
miRebis uflebas, am dokuments sakmaod mniSvnelovani roli eniWeba 
TavSesafris maZiebelTa uflebebis dacvaSi. Sesabamisi sasamarTlo 
praqtikis gaanalizebis Sedegad es kidev ufro naTeli xdeba. 

sasamarTlos mier ganxilul saqmeebze Tvalis gadavleba adas-
turebs evropuli konvenciisa da evropuli sasamarTlos rols 
evropaSi TavSesafris maZiebelTa uflebebis dacvis axali stand-
artebis damkvidrebis tendenciasTan dakavSirebiT. imis gaTval-
iswinebiT, rom evropuli konvencia savaldebuloa mxolod mon-
awile saxelmwifoebisaTvis da isini ki mxolod sakuTari iuris-
diqciis farglebSi arian pasuxismgebelni konvenciis debulebebis 
dacvaze,� didi britaneTis mTavroba aqtiurad cdilobda emtkice-
bina, rom nebismier darRvevaze, romelic monawile saxlemwifoTa 

�	 evropuli konvenciis 1-li muxli.
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iurisdiqciis farglebs gareT SeiZleba moxdes, es saxelmwifoebi 
ver iqnebian pasuxismgebelni. Tumca am SemTxvevaSi sainteresoa is, 
rom im absoluturi uflebebis dacva, romelTac, sxvebTan erTad, 
evropuli konvenciis me-3 muxlic iTvaliswinebs, savaraudod, fiq-
cia gaxdeboda, saxelmwifoebi rom srulad Tavisufldebodnen im 
pasuxismgeblobisgan, rac maT mier riskis qveS myofi adamianebis 
sxva, konvenciis aramonawile saxelmwifosTvis gadacemisTvis unda 
daekisroT.

evropuli sasamarTloc da komisiac aqtiurad ixilavda sak-
iTxs imis Taobaze, xvdeba Tu ara piris eqstradicia, gaZeveba da 
deportacia im qveyanaSi, sadac me-3 muxlis sawinaaRmdego mopyro-
bis msxverli SeiZleba gaxdes evropuli konvenciis regulirebis 
sferoSi.

imis sailustraciod, rom evropuli konvencia garkveul 
SemTxvevebSi ufro farTo dacvis meqanizmebs sTavazobs TavSesaf-
ris maZiebel pirebs, SesaZloa, aseve ganvixiloT SemTxvevebi, rode-
sac TavSesafris micemaze uarnaTqvami pirovnebis ojaxis wevrebi 
arian gamZevebeli saxelmwifos moqalaqeebi da maT mouwevT ojaxis 
gaZevebuli wevris Tanxleba. es ki, SesaZloa, aseve CaiTvalos sit-
uaciad, romelic iwvevs evropuli konvenciis me-3 muxlis darRve-
vas (konvenciis me-8 muxlTan erTobliobaSi), Tu dadasturda, rom 
am SemTxvevaSi gamZevebeli saxelmwifos moqalaqeebsac emuqrebaT 
arasaTanado mopyroba.10 

ltolvilTa statusis Sesaxeb Jenevis konvencia dacvis uflebas 
aniWebs pirTa mxolod im niSnebiT gamorCeul wres, romelTac kon-
vencia mkacrad da amomwuravad gansazRvravs.11 evropuli sasamarT-
los mier ganxilul saqmeebSi gaZevebis akrZalva farTod scilde-
ba Jenevis konvenciiT dadgenil kriteriumebs da, Sesabamisad, 
evropuli sasamarTlo dauSveblad miiCnevs pirTa gaZevebasa Tu 
deportacias im pirobebSic ki, rodesac fizikuri nakli an speci-

10	 mag., Fadele v. the United Kingdom, ganacxadi No.13078/87.
11	 Jenevis konvenciis farglebSi dacvis mosapoveblad pirovneba unda idevnebodes, an 

saSiSroeba unda iyos misi devnisa Semdegi safuZvlebidan gamomdinare: rasa, religia, 
erovneba, garkveuli socialuri jgufis wevroba an politikuri mosazrebebi. evropul-
ma sasamarTlom aseve daadgina uflebis darRvevis saSiSroeba zemoT xsenebul saqmeSi D 
v. the United Kingdom, miuxedavad imisa, rom Jenevis konvenciiT gaTvaliswinebuli devnis 
arc erTi safuZveli ar arsebobda. 
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fikuri daavadeba maTTvis Seqmnis konvenciis me-3 muxliT gaTval-
iswinebul saSiSroebas.12 

aRniSnulidan gamomdinare, SeiZleba gakeTdes daskvna, rom Tan-
amedrove saerTaSoriso samarTlis ganviTarebis pirobebSi evro-
puli konvencia aris erT-erT yvelaze efeqtiani saerTaSoriso 
meqanizmi, romelic ukanonod eqstradiciis, deportaciisa da 
gaZevebis winaaRmdeg gamosayenebel mosaxerxebel saerTaSoriso 
meqanizms ayalibebs.

marTalia, rTulia, gamoiyos saxelmwifoTa pasuxismgeblobis 
sakiTxi da muxlis sxva Semadgeneli komponentebisgan gancalkeve-
biT misi ganxilva, magram statiis momdevno nawili swored am sak-
iTxs exeba. 

4.	 saxelmwifoTa pasuxismgebloba evropuli konvenciis 
eqsteritoriuli moqmedebisas 

SeiZleba Tu ara, konvenciis monawile saxelmwifoebs daekisroT 
pasuxismgebloba maTi efeqtiani iurisdiqciis qveS myofi teri-
toriis farglebs gareT konvenciis me-3 muxliT daculi uflebe-
bis darRvevisaTvis?

am sakiTxTan dakavSirebiT evropuli sasamarTlos precedentul 
samarTalSi gansakuTrebuli mniSvneloba eniWeba saqmes zoeringi 
gaerTianebuli samefos winaaRmdeg (Soering v. the United Kingdom).13

ganmcxadebels, zoerings, eqstradicia emuqreboda virjiniis 
StatSi (aSS), sadac sikvdiliT dasja moqmedebda. is garemoeba,14 rom 
msjavrdebuli moxvdeboda sikvdilmisjilTa sakanSi,15 sasamarT-
los azriT, iyo me-3 muxliT garantirebuli uflebis, daculi yo-
filiyo wamebis, araadamianuri mopyrobisa da dasjisgan, darRveva. 

12	 mag., saqmeSi Nasri v. France evropulma sasamarTlom daadgina uflebis darRveva, rodesac 
moxda yru-munjis gaZeveba. sasamarTlom saWirod ar miiCnia me-3 muxlis Sesaxeb msjelo-
ba, radgan daadgina darRveva konvenciis me-8 muxlTan mimarTebiT. 

13	 1989 wlis 7 ivlisi.
14	 amerikis SeerTebul StatebSi moqmedi paqtis Sesabamisad, sasikvdilo ganaCenis sis-

ruleSi moyvanamde sikvdilmisjili specialur sakanSi, izolaciaSi, SesaZloa wlebis an 
aTwleulebis ganmavlobaSi ijdes, rac absoluturad negatiurad moqmedebs mis fsiqi-
kasa da fizikur Tu sulier mdgomareobaze.

15	 e.w. `sikvdilmisjilTa rigis~ fenomeni.
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Sesabamisad, gaerTianebuli samefo, miuxedavad imisa, rom uflebis 
faqtobrivi darRveva ganxorcieldeboda aSS-is teritoriaze, pas-
uxismgebeli iqneboda konvenciis normis darRvevisaTvis.

amonaridi sasamarTlos ganaCenidan 
zoeringi daakaves did britaneTSi. aSS iTxovda mis eqstradi-

cias virjiniis StatSi Cadenili mkvlelobisaTvis. aSS-is mTavrobam 
iTxova ganmcxadeblis eqstradireba 1972 wels SeerTebul Stateb-
sa da gaerTianebul samefos Soris eqstradiciis Sesaxeb dadebuli 
xelSekrulebis Sesabamisad. 

1986 wlis oqtomberSi gaerTianebuli samefos saelCom vaSing-
tonSi TxovniT mimarTa SeerTebuli Statebis mTavrobas:

`vinaidan sikvdiliT dasja gauqmda gaerTianebul samefoSi, sael-
Com miiRo miTiTeba, mieRo garantiebi eqstradiciis xelSekruleb-
is Sesabamisad ... Tu baton zoerings gadacemisa da msjavrdebis 
SemTxvevaSi im danaSaulebisaTvis, romlebSic braldebuli iyo..., 
sikvdiliT dasjas miusjidnen, igi ar ganxorcielebuliyo.~

aseTi garantiis gacema akrZaluli iyo aSS-is konstituciiT. Se-
sabamisad, gaerTianebuli samefos xelisuflebam iTxova, SeerTe-
buli Statebis mTavrobas rekomendacia gaewia Sesabamisi xelisuf-
lebis warmomadgenlisaTvis, rom ar gamoetana sasikvdilo ganaCeni 
an, Tu gamoitanda, ar aResrulebina. 

bedfordis sagrafos prokurorma ficiT ganamtkica Setyob-
ineba:

`me vadastureb, rom Tu batoni jens zoeringi damnaSaved iqneba 
cnobili mkvlelobaSi, romelic iTvaliswinebs sikvdiliT das-
jas... mosamarTlis winaSe gakeTdeba gancxadeba gaerTianebuli 
samefos saxeliT sasjelis gamotanis dros, rom gaerTianebuli 
samefos survilia, ar Seefardos sasikvdilo ganaCeni, an igi ar aR-
sruldes.~

es garantia gadaegzavna gaerTianebuli samefos mTavrobas 
diplomatiuri arxiT. SeerTebuli Statebis federalurma mTav-
robam aseve aiRo valdebuleba, uzrunveleyo virjiniis Sesabamisi 
xelisuflebis mier aRebuli valdebulebis Sesruleba. 

evropuli sasamarTlos azriT, evropuli konvenciis me-3 muxlis 
savaraudo darRveva gamomdinareobs iqidan, rom ganmcxadebeli 
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daeqvemdebara e.w. `sikvdilmisjilTa rigis~ fenomens. es fenomeni 
im garemoebaTa erToblioba iyo, romelSic aRmoCndeboda ganmcx-
adebeli, Tu mkvlelobis braldebis gamo virjiniaSi eqstradire-
bis Semdeg sasikvdilo ganaCens gamoutandnen.16

daskvnaSi adamianis uflebaTa evropulma komisiam miuTiTa 
`Tavisi precedentuli samarTali, rom piris eqstradirebam an de-
portaciam SeiZleba, konvenciis me-3 muxlis darRveva gamoiwvios, 
Tu arsebobs seriozuli mizezi imis dasajereblad, rom eqstra-
direbis SemTxvevaSi piri me-3 muxlis moTxovnaTa sawinaaRmdego 
qmedebas daeqvemdebareba.~

zoeringis saqmeSi evropulma sasamarTlom pirvelad ganmarta, 
rom gaqceulis gadacema sxva saxelmwifosaTvis, sadac igi SeiZleba 
wamebis an araadamianuri, an damamcirebeli mopyrobisa da sasjelis 
msxverpli gaxdes, gamoiwvevda Tu ara xelSemkvreli saxelmwifos 
pasuxismgeblobas me-3 muxlis darRvevisaTvis. 

wamebis da sxva sastiki, araadamianuri da damamcirebeli mopyro-
bisa da sasjelis Sesaxeb gaeros konvenciis me-3 muxlis Tanaxmad: 

`arc erTi saxelmwifo ... ar moaxdens piris eqstradirebas, Tu 
seriozuli safuZveli arsebobs imis dasajereblad, rom igi wame-
bas daeqvemdebareba.~

xelSemkvreli saxelmwifoebis mier devnilis (gaqceulis) ga-
dacema sxva saxelmwifosTvis, rodesac seriozuli safuZveli arse-
bobs imis dasajereblad, rom iq [devnili] SeiZleba daeqvemdebaros 
wamebas, araadamianur an damamcirebel mopyrobas, aSkara winaaRm-
degobaSi mova muxliT garantirebuli uflebis suliskveTebasa da 
miznebTan. 

sasamarTlos azriT, valdebuleba, ar moxdes eqstradireba, 
aseve vrceldeba im saqmeebze, romlebSic devnili me-3 muxlis saw-
inaaRmdegod dadgeba mimReb saxelmwifoSi araadamianuri an damam-
cirebeli mopyrobis an sasjelis safrTxis winaSe.

konvenciis organoebis meSveobiT SesaZlebelia, dadgindes kon-
venciis darRveva, an potenciuri darRveva, rodesac ganmcxadebe-

16	 sasamarTlos mier mopovebuli informaciis Tanaxmad, virjiniaSi sikvdilmisjili pati-
mari sikvdilmisjilTa sakanSi sasjelis aRsrulebis molodinSi daaxloebiT eqvs-rva 
wels atarebs. 



323

adamianis uflebaTa evropuli standartebi

li Civis, rom misi eqstradireba SeiZleba winaaRmdegobaSi movides 
evropuli konvenciis me-3 muxlTan.

zoeringis saqmeSi eqstradirebis procedura ganmcxadeblis 
winaaRmdeg gaerTianebul samefoSi dasrulda Sinagan saqmeTa min-
istris mier SeerTebuli Statebis xelisuflebisaTvis ganmcxadeb-
lis gadacemis brZanebaze xelis moweris Semdgom; es gadawyvetile-
ba, Tumca ar ganxorcielebula, magram pirdapir axdenda gavlenas 
me-3 muxlis interpretaciaze. 

evropulma sasamarTlom daadgina, rom ganmcxadeblis ̀ sikvdilm-
isjilTa rigis~ fenomenisaTvis daqvemdebarebis SesaZlebloba ev-
ropuli konvenciis me-3 muxlis sawinaaRmdego qmedebaa. 

sasamarTlom aseve ganmarta, rom arasaTanado mopyrobam da sas-
jelma sisastikis minimalur zRvars unda miaRwios, raTa evropuli 
konvenciis me-3 muxlis farglebSi moxvdes. am minimumis Sefaseba 
SedarebiTia da damokidebulia saqmis yvela garemoebaze, rogore-
bicaa: mopyrobis an sasjelis buneba da konteqsti, misi ganxor-
cielebis forma da meTodi, misi xangrZlivoba, misi fizikuri da 
gonebrivi Sedegebi da zogierT SemTxvevaSi, msxverplis sqesi, asaki 
da janmrTelobis mdgomareoba.17 

evropulma sasamarTlom mopyroba `araadamianurad~ miiCnia, 
vinaidan igi winaswarganzraxuli iyo da grZeldeboda saaTebis gan-
mavlobaSi da `Tu ar gamoiwvia mniSvnelovani fizikuri ziani, misi 
Sedegi, sul mcire, Zlieri fizikuri da gonebrivi tanjva iyo~. sasa-
marTlom qmedeba ̀ damamcirebladac~ Seafasa, imis gaTvaliswinebiT, 
rom man `gamoiwvia msxverplSi SiSis, damcirebisa da daucvelobis 
grZnoba, risi Sedegic iyo misi damcireba da Seuracxyofa da, Sesa-
Zloa, daasusta misi fizikuri da moraluri gamZleoba~.18 

imisaTvis, rom sasjeli an mopyroba iyos `araadamianuri~ an 
`damamcirebeli~, am ukanaskneliT gamowveuli damcireba da tanjva 
nebismier SemTxvevaSi unda scildebodes kanonieri sasjelis aR-
srulebiT gamowveul tanjvasa da damcirebas. 

amasTan dakavSirebiT, mxedvelobaSi unda iqnes miRebuli ara 
mxolod gancdili fizikuri tkivili, aramed, Tu sasjelis aR-

17	 Ireland v. the United Kingdom, Series A no. 25, para. 162. 
18	 Ireland v. the United Kingdom, Series A no. 25, para. 162. 
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sruleba seriozulad yovndeba, aseve msjavrdebulis sulieri da 
gonebrivi tanjva, romelic momavali Zaladobis molodiniT aris 
gamowveuli. 

Sesabamisad, zoeringis saqmeSi evropulma sasamarTlom daad-
gina, rom sikvdilmisjili nebismieri patimrisTvis sasjelis dade-
basa da aRsrulebas Soris garkveuli dayovneba da patimrobis 
mkacr pirobebSi sastiki stresis gancda gardauvalia. evropuli 
sasamarTlo daeTanxma komisias, rom marTlmsajulebis meqanizmi, 
romelsac daeqvemdebareboda ganmcxadebeli SeerTebul StatebSi, 
arc TviTneburia da arc gaumarTlebeli.

Tumca evropulma sasamarTlom gaiTvaliswina `sikvdilmisjil-
Ta rigSi~ gatarebuli xangrZlivi drois periodi aseT eqstremalur 
pirobebSi, sasikvdilo ganaCenis aRsrulebis molodinis Tanmdev da 
mzard tkivilTan erTad, ganmcxadeblis piradi mdgomareoba, ker-
Zod misi asaki, gonebrivi mdgomareoba danaSaulis Cadenis dros da 
miiCnia, rom ganmcxadeblis eqstradireba SeerTebul StatebSi mas 
seriozuli safrTxis winaSe daayenebda _ daeqvemdebareboda mopy-
robas, romelic scildeba me-3 muxliT gaTvaliswinebul zRvars. 

Sesabamisad, evropulma sasamarTlom daadgina, rom ganmcxade-
blis SeerTebul StatebSi eqstradirebis Sesaxeb Sinagan saqmeTa 
ministris gadawyvetilebis ganxorcielebis SemTxvevaSi moxdebo-
da me-3 muxlis darRveva.

zoeringis saqmis ganxilvis Semdeg evropulma sasamarTlom ga-
nixila saqme kruz varasi SvedeTis winaaRmdeg (Cruz Varas v. Swe-
den).19 es iyo sasamarTlos mier TavSesafris micemaze uarnaTqvami 
pirveli ganmcxadeblis saqmis ganxilva.

evropulma sasamarTlom daadgina, rom zoeringis saqmeSi gan-
sazRvruli principebi gamoiyeneboda gaZevebisa da eqstradiciis 
SemTxvevebSic20 (igive pozicia Camoayaliba sasamarTlom saqmeSi 
vilvarajahi gaerTianebuli samefos winaaRmdeg (Vilvarajah v. the 
United Kingdom).21 ganmcxadebeli, Ciles moqalaqe, misi mtkicebiT, 
pinoCetis samxedro reJims gaeqca da ojaxTan erTad Cavida Sve-

19	 Cruz Varas v. Sweden, 29 March 1991.
20	 Cruz Varas v. Sweden, 29 March 1991, para. 70. 
21	 Vilvarajah v. the United Kingdom, 30 October, 1991, para. 103.
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deTSi. igi acxadebda, rom CileSi dabrunebis SemTxvevSi igi me-3 
muxlis sawinaaRmdegod arasaTanado mopyrobis msxverpli gaxde-
boda. miuxedavad imisa, rom evropulma sasamarTlom saqmeze sa-
marTalwarmoebis jerovnad ganxorcielebis mizniT, droebiTi 
RonisZiebis TxovniT mimarTa mopasuxe mTavrobas, Tavi Seekavebina 
ganmcxadeblis CileSi deportaciisagan, SvedeTis mTavrobam mainc 
moaxdina ganmcxadeblis deportacia sasamarTlodan Setyobinebis 
miRebidan daaxloebiT 4 saaTSi. 

saqmis arsebiTi ganxilvis Sedegad sasamarTlom daadgina, rom 
konvenciis me-3 muxli ar darRveula, radgan konvencia ar Seicavs 
xelSemkvrel saxelmwifoze samarTlebrivi valdebulebis damkis-
rebel debulebas, raTa saxelmwifo daemorCilos evropuli sasa-
marTlos mier sasamarTlos reglamentis 39-e muxlis Sesabamisad 
wardgenil Txovnas. Sesabamisad, xelSemkvrel mxares ar aqvs samarT-
lebrivi valdebuleba, gaiTvaliswinos da daemorCilos droebiTi 
RonisZiebis gamoyenebasTan dakavSirebiT sasamarTlos Txovnas. 

miuxedavad amisa, rogorc ukve aRiniSna, konvencia ̀ cocxali do-
kumentia~ da adamianis uflebaTa dacvis mzardi standartebi gana-
pirobeben masTan dakavSirebuli sasamarTlo praqtikis mudmiv gan-
viTarebas. amis kidev erTxel sailustraciod gamodgeba Semdegic: 

2003 wels evropulma sasamarTlom analogiur saqmeze _ `mama-
tkulovi da abdurasuloviCi TurqeTis winaaRmdeg~ (Mamatkullov 
and Abdurasullovich v. Turkey)22 _ daadgina, rom TurqeTis mTavro-
bis mier ganmcxadebelTa uzbekeTSi eqstradicia, miuxedavad sasa-
marTlos mier droebiTi RonisZiebis Txovnisa, iyo konvenciis 34-e 
muxlis darRveva, romlis Tanaxmadac: 

`sasamarTlos SeuZlia miiRos ganacxadebi nebismieri piris, aras-
amTavrobo organizaciis an pirTa jgufisagan, romlebic amtkiceben, 
rom isini arian erT-erTi maRali xelSemkvreli mxaris mier konven-
ciiT an misi oqmebiT gaTvaliswinebuli uflebebis darRvevis msxver-
plni. maRali xelSemkvreli mxareebi kisruloben valdebulebas, ara-
nairad ar SeuSalon xeli am uflebis efeqtianad ganxorcielebas.~

gaZevebasTan mimarTebiT evropuli konvenciis me-3 muxlis gamoy-
eneba mxolod gonivruli eWvis safuZvelze xdeba. Tumca 1995 wels 

22	 Mamatkulov and Abdurasulovic v. Turkey, 6 February 2003.
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gaerTianebuli samefos mTavroba kidev erTxel Seecada, sasamarT-
losaTvis sapirispiro daemtkicebina.23 

komisiam ar gaiziara gaerTianebuli samefos pozicia da saqmeSi 
_ vilvarajahi gaerTianebuli samefos winaaRmdeg (Vilvarajah v. the 
United Kingdom) _ dafiqsirebul principze dayrdnobiT ganacxada:

`xelSemkvreli saxelmwifos mier TavSesafris maZiebeli piris 
gaZeveba SeiZleba moxvdes evropuli konvenciis me-3 muxlis mo-
qmedebis sferoSi da gamoiwvios saxelmwifos pasuxismgebloba kon-
venciis darRvevisaTvis im SemTxvevaSi, rodesac arsebiTi safuZve-
lia cnobili imaSi dasarwmuneblad, rom pirs wamebis, aradamianuri 
an damamcirebeli mopyrobis an dasjis realuri riski emuqreboda 
im qveyanaSi, sadac igi dabrunebul iqna.~24 

saqarTvelos praqtikaSi aseve aris precedenti, romelic sxva 
saxelmwifosaTvis pirTa gadacemas exeba. 

saqmeSi _ `Samaevi da sxva 12 saqarTvelosa da ruseTis fede-
raciis winaaRmdeg~25 _ evropulma sasamarTlom daadgina, rom 
saqarTvelos saxelmwifom daarRvia evropuli konvencia.

eqstradiciis ganxorcielebis meTodebis ganxilvisas ganmcx-
adebelTa gansakuTrebiT mowyvladi situaciis gaTvaliswinebiT, 
rodesac isini aRmoCndnen im qveyanaSi eqstradiciis faqtis winaSe, 
sadac maT arasaTanado mopyroba da sicocxlis xelyofis saSiS-
roeba emuqrebodaT, evropulma sasamarTlom saqarTvelos xelis-
uflebis aseTi moqmedeba mcdarad miiCnia.

amasTan erTad, aRiniSna xarvezic, rom ar moxda patimarTaTvis 

23	 Chahal v. the United Kingdom, 27 June 1995. 
24	 iqve.
25	 ganacxadi #36378/02. ganmcxadeblebis warmomadgenlebma evropul sasamarTlos sarCeli 

warudgines 2002 wlis 4 oqtombers. imave dRes evropulma sasamarTlom acnoba saqarTve-
los mTavrobas, rom, mxareebis interesebidan gamomdinare da sasamarTloSi marTlmsa-
julebis jerovnad warmarTvisaTvis, sasurveli iqneboda, ar moexdinaT 11 ganmcxadeblis 
eqstradireba ruseTSi, sanam evropuli sasamarTlo ganixilavda sarCels saqarTvelos 
mTavrobis mier warmodgenil informaciaze dayrdnobiT. saqarTvelom sasamarTlos mo-
Txovna ar gaiTvaliswina da 5 adamiani deprotirebul iqna. 

	 2002 wlis 22 oqtombers ganacxadi cameti ganmcxadeblis saxeliT mimarTul iqna saqarT-
velos da ruseTis winaaRmdeg da wardgenil iqna strasburgis sasamarTloSi maTi warmo-
madgenlebis mier.

	 2002 wlis 22 seqtembers ganmcxadeblebis mimarT ruseTSi wayenebuli braldebebi xelaxla 
ganisazRvra da gafarTovda. isini aseve daadanaSaules terorizmSi. es dadgenilebebi, rom-
lebic individualuria TiToeul ganmcxadebelTan dakavSirebiT, teqstis mixedviT, Sedge-
nilia 2002 wlis 8 agvistos da isini TiTqmis identuria.
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zusti informaciis droulad miwodeba. ganmcxadeblebi darCnen 
Worebisa da masmediis mier gavrcelebuli informaciis imedad da 
roca saqarTvelos xelisuflebis qmedebis Sedegad dadgnen faqtis 
winaSe _ mosTxoves saknis datoveba, mxolod maSin gaiges, rom mar-
Tlac gadaecemodnen sxva qveyanas.

evropulma sasamarTlom yuradReba gaamaxvila im faqtzec, rom 
im SemTxvevaSi, Tu eqstradicia mxolod oTx pirs exeboda, absolu-
turad aramarTebuli iyo TerTmeti ganmcxadeblis sasowarkveTil 
mdgomareobaSi datoveba, radgan maT ar icodnen, vis eqstradicias 
moaxdenda saqarTvelos xelisufleba. Tavis xelT arsebuli masa-
lebis gaTvaliswinebiT, sasamarTlos miaCnia, rom saqarTvelos 
xelisuflebis mier gamoyenebuli taqtika da naCqarevi moqmedeba 
iTvaliswinebda mosarCeleebis maxeSi gabmas, raTa isini faqtis wi-
naSe damdgariyvnen garTulebebis Tavidan acilebis mizniT. 

samarTlebrivi garantiebis ukmarisobidan gamomdinare da imis 
gaTvaliswinebiT, rom ganmcxadeblebi Caayenes iseT mdgomareo-
baSi, rodesac maT araferi icodnen sakuTar bedTan dakavSirebiT, 
rasac emateboda SeSfoTeba da gaurkvevloba, ris winaSec isini aR-
moCndnen maTTvis gaurkveveli mizezebis gamo, sasamarTlos miaC-
nia, rom is forma, romelsac saqarTvelos xelisuflebam mimarTa 
2002 wlis 2 oqtombris eqstradiciis gadawyvetilebis Sesrulebis 
dros, warmoqmnis problemas, romelic konvenciis me-3 muxlis mo-
qmedebis qveS eqceva.

evropulma sasamarTlom ruseTTan mimarTebiT aRniSna, rom 
saxelmwifos, romelsac ar mouxdenia #6 oqmis ratifikacia da ar 
warmoadgens #13 oqmis mxares, aqvs ufleba, gamoiyenos sikvdiliT 
dasja garkveul pirobebSi, konvenciis me-2 muxlis me-2 punqtis Se-
sabamisad.

am SemTxvevis msgavs saqmeSi sasamarTlom unda gamoiyenos mkacri 
kriteriumebi arasaTanado mopyrobis realuri riskis arsebobis Sesa-
faseblad me-3 muxlis absoluturi xasiaTidan gamomdinare da im faqtis 
gaTvaliswinebiT, rom igi emyareba im demokratiuli sazogadoebebis 
fundamentur faseulobebs, romlebsac efuZneba evropis sabWo.

sasamarTlo aRniSnavs, rom mosalodneli riskis Sesafaseblad im 
SemTxvevaSi, rodesac eqstradicia jer kidev ar momxdara, yvelaze 
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Sesaferisi momenti, saidanac unda daiwyos Sefaseba, aris is dro, 
rodesac saqme sasamarTloSi ganixileba. Tu istoriuli faqtebi 
marTlac sainteresoa im mxriv, rom isini iZlevian Tanamedrove sit-
uaciaSi garkvevis saSualebas da gviCveneben mis SesaZlo ganviTare-
bas, maSin gadamwyveti mniSvneloba eniWeba arsebul garemoebebs. 

rogorc ganxiluli saqmeebidan Cans, evropuli sasamarTlo 
akisrebs xelSemkvrel saxelmwifoebs pasuxismgeblobas, maTi 
iurisdiqciis qveS myofi teritoriis farglebs gareT me-3 mux-
liT daculi uflebebis darRvevisaTvis, rodesac maT mier 
ganxorcielebuli eqstradicia, deportacia an gaZeveba qmnis 
imis saSiSroebas, rom dairRveva adamianis uflebaTa evropuli 
konvenciis me-3 muxliT daculi ufleba. Sesabamisad, zogierT 
SemTxvevaSi evropuli konvenciis me-3 muxls eqsteritoriuli 
moqmedebis Zala aqvs. 

rogorc ukve aRiniSna, zoeringis saqmeSi sasamarTlom daadgina, 
rom saxelmwifom SeiZleba daarRvios valdebuleba evropuli kon-
venciis me-3 muxlTan mimarTebiT, Tu saxelmwifos qmedeba risks 
uqmnis pirovnebas, dairRves misi uflebebi konvenciis monawile 
saxelmwifoTa iurisdiqciis farglebs gareT. 

saqmeSi _ Cahali gaerTianebuli samefos winaaRmdeg (Chahal v. the 
United Kingdom) _ ganmcxadebels neba ar daerTo, sikxi separatisti 
indoeTSi daebrunebina. sasamarTlos azriT, sruliad realuri sa-
SiSroeba arsebobda imisa, rom ganmcxadebeli punjabis policiis 
garkveuli Zalebis mxridan misi uflebebis darRvevis msxverpli 
gaxdeboda. 

evropuli konvenciis xelSemkvrel mxareTa iurisdiqciis far-
glebs miRma am saxelmwifoTa valdebulebis sakiTxi ganixila sasa-
marTlom saqmeSi _ ahmedi avstriis winaaRmdeg (Ahmed v. Autria):26

somalel ganmcxadebels, ahmeds, avstriis xelisuflebam am 
qveyanaSi ltolvilis statusi CamoarTva mas Semdeg, rac mas qur-
dobis mcdelobaSi dasdes brali. saqmis ganxilvisas sasamarTlom 
yuradReba gaamaxvila im garemoebaze, rom 4 wliT adre avstriis 
xelisuflebam ahmeds ltolvilis statusi mianiWa, im garemoe-
bebis gamokvlevisa da maT safuZvlianobaSi darwmunebis Semdeg, 

26	 Ahmed v. Austria (25964/94), 17 December 1996. 
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romelTa niadagze ahmedma avstriaSi TavSesafari da ltolvilis 
statusi iTxova. 

opoziciur jgufSi ganmcxadeblis saqmianobisa da somaliSi 
ganacxadis ganxilvis dros arsebuli situaciis analizis Sede-
gad sasamarTlom daadgina, somaliSi dabrunebis SemTxvevaSi, 
sadac samoqalaqo omi mZvinvarebda, igi me-3 muxlis sawinaaRmde-
god uflebaSemlaxavi mopyrobis seriozuli riskis qveS aRmoC-
ndeboda. 

saqmeSi _ d gaerTianebuli samefos winaaRmdeg (D v. the United 
Kingdom) _ ganmcxadebeli, romelic londonSi, geTvikis aero-
portSi daakaves, gasamarTlebuli iyo narkotikebiT ukanonod 
vaWrobisaTvis. did britaneTSi sasjelis moxdisas aRmoCnda, 
rom igi SidsiT iyo daavadebuli. sasjelis moxdis Semdeg, Cveu-
lebrivi praqtikis Tanaxmad, unda momxdariyo misi moqalaqeobis 
saxelmwifoSi deportireba. sasamarTlom daadgina, rom Sidsis 
virusiT daavadebuli adamianis gaZeveba mis qveyanaSi, sadac ar 
arsebobda Sesabamisi samedicino saSualebebi misi avadmyofo-
bis samkurnalod, sadac mas arc ojaxi hyavda da arc mkurnalo-
bisTvis saWiro materialuri saSualeba hqonda, uTuod gamoi-
wvevda evropuli konvenciis me-3 muxlis darRvevas.

rogorc am konkretuli saqmidan Cans, am SemTxvevaSi ganmcx-
adebels arasaTanado mopyrobis riski emuqreboda ara konkretuli 
saxelmwifo struqturebisa an sxva jgufebis mxridan mizanmimarTu-
li qmedebis gamo, aramed araadekvaturi samedicino momsaxurebis 
Sedegad, romelic, zogadad, misi moqalaqeobis saxelmwifoSi iyo. 

Sesabamisad, sasamarTlom daadgina, rom `saqmis Zalze gamonak-
lisi viTarebis gaTvaliswinebiT,~ ganmcxadeblis deportacia me-3 
muxliT gaTvaliswinebul araadamianur mopyrobas gaTanabreboda.

eqsteritoriuli efeqtis ganxilvis paralelurad sainteresoa 
yuradRebis SeCereba im tendenciebze, romlebic eqstradiciis, 
deportaciisa da gaZevebis sakiTxebis ganxilvisas SeimCneva im ev-
ropul saxelmwifoebSi, sadac terorizmi sul ufro da ufro mZime 
kvals tovebs.
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5.	 Tanamedrove tendenciebi: didi britaneTis magaliTi

sasamarTlo mudmivad aRniSnavs, rom xelSemkvrel saxelmwi-
foebs ekisrebaT valdebuleba, ar moaxdnon piris (TavSesafris 
mTxovnelis CaTvliT) eqstradicia an gaZeveba romelime qveyanaSi, 
rodesac seriozuli motivebi arsebobs imis dasajereblad, rom 
mas emuqreba evropuli konvenciis me-3 muxlis sawinaaRmdegod 
mopyrobis realuri saSiSroeba.27 sasamarTlom mkafiod ganacxada, 
rom mas kargad esmis, rogor sirTuleebs awydebian saxelmwifoebi 
TavianTi mosaxleobis terorizmisgan dasacavad.28

miuxedavad amisa, evropuli konvencia srulad krZalavs me-3 
muxlis sawinaaRmdego mopyrobas, rogoric ar unda iyos msxver-
plis mier Cadenili qmedeba.29 garda amisa, konvenciis me-2 da me-3 
muxlebi ar iTvaliswineben SezRudvebs, xolo me-15 muxlis Sesa-
bamisad, saxelmwifo uSiSroebisaTvis safrTxis Seqmnis SemTxveva-
Sic ki ar SeiZleba misi debulebebidan gadaxveva.30

Tumca, rogorc ukve aRiniSna, eqstradiciisa da deportaciis 
sakiTxis ganxilvisas mxedvelobidan ar unda gamogvrCes am samarT-
lebrivi sakiTxebis politikasTan uSualo kavSiri. Tanamedrove 
saerTaSoriso urTierTobebis mniSvnelovani nawilia saxelmwifo-
Ta TanamSromloba danaSaulTan brZolaSi. bunebrivia, danaSaul-
Tan brZolis legitimuri safuZvlebis arsebobis SemTxvevaSi da 
legitimuri miznis miRwevisas kiTxvebi ar unda ibadebodes. Tumca 
arcTu ise iSviaTad saxelmwifoebi `kargis saxeliT cudis qmnas~ 
sakmaod moxerxebulad da warmatebiT axerxeben.

me-3 muxlTan dakavSirebuli saqmeebis ricxvs sxvebTan erTad, 
bunebrivia, miekuTvneba saqmeebic, sadac seriozuli winapirobebi ar-
sebobda imis savaraudod da dasajereblad, rom eqstradicia, romlis 
moTxovna Cveulebrivi sisxlissamarTlebrivi aqtis Camdenis dasjis 
moTxovniT moxda, sinamdvileSi miznad isaxavda pirTan gasworebas 
misi politikuri saqmianobisa an, ubralod, mosazrebebis gamo.31

27	 Chahal v. the United Kingdom, 15 November 1996, para. 73-74. 
28	 Chahal v. the United Kingdom, 15 November 1996, para. 79.
29	 D v. the United Kingdom, 2 May 1997, para. 47-48.
30	 Tomasi v. France, 27 August 1992.
31	 Altun v. Germany, 1983.
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saintereso pozicia SeiniSneba evropis im qveynebSi, romelTa 
praqtika da pozicia sxva saxelmwifoebis qmedebaTa garkveul-
wilad ganmsazRvreladac SeiZleba CaiTvalos.

statiis am nawilSi mokled mimoixileba didi britaneTis xelis-
uflebis mier gamovlenili pozicia da mimarTeba statiis TemasTan 
dakavSirebiT:

XXI saukuneSi globalurad ganviTarebuli movlenebisa da ufro 
konkretulad ki 2005 wlis zafxulSi londonSi ganxorcielebu-
li teroristuli aqtebis fonze didi britaneTis xelisufleba, 
sruliad mizanSewonilad, erTi mxriv, cdilobs uSualod qveynis 
dacvas terorizmis safrTxisgan, meore mxriv ki, sakuTari iuris-
diqciis farglebSi gatarebuli RonisZiebebiT kontinentisa Tu 
msoflios sxva saxelmwifoebisTvisac daxmarebis aRmoCenas er-
Toblivi qmedebebisa Tu precedentis Camoyalibebis kuTxiT. bri-
taneTi kargi magaliTia gansaxilvelad, misi politikuri mdgomar-
eobisa da SesaZleblobebis gaTvaliswinebiT terorizmis winaaRm-
deg gamocxadebuli omis pirobebSi. 

2005 wlis oqtombris miwuruls didi britaneTis saimigra-
cio saqmeebis ganmxilvelma mosamarTleebma uaryofiTi pozicia 
daafiqsires britaneTis Sinagan saqmeTa ministris moTxovnasTan 
dakavSirebiT, ganaxlebuliyo uaryofil TavSesafris maZiebelTa 
deportacia zimbabveSi imis gamo, rom ukan gagzavnili adamianebi 
pirdapir uSiSroebis samsaxuris xelSi xvdebodnen. sasamarTlos 
mier mopovebuli faqtebi adasturebdnen imas, rom nebismieri de-
portirebuli, romelic britaneTSi TavSesafars iTxovda, hararSi 
dabrunebis Semdeg samSoblos moRalated iTvleboda da zimbabvis 
xelisufleba deportaciebs ganixilavda rogorc `bleris jaSuSe-
bis zimbabveSi SeniRbulad SeSvebis mcdelobas~.

sainteresoa britaneTis sasamarTlos mier dakavebuli pozicia ev-
ropuli sasamarTlos mier damkvidrebuli standartebis kuTxiTac: 
mosamarTlem erT-erT TavSesafris maZiebelTan mimarTebiT ganacxa-
da, rom am ukanasknelma yalbi faqtebis moSveliebiT miiRo britaneTSi 
ltolvilis statusi – britaneTis xelisuflebas ganucxada, rom is iyo 
opoziciuri jgufis wevri,32 Tumca mogvianebiT man jgufis saxelwode-

32	 e.w. “MDC” jgufi.
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bis abreviaturis gaSifvrac ki ver moaxerxa. miuxedavad amisa, mosamar-
Tlem aRniSna, rom es ar cvlida faqts da deportaciis SemTxvevaSi mas 
arasaTanado mopyrobis realuri riskis safrTxe eqmneboda. 

britanelma mosamarTleebma aseve guliswyroma gamoxates imis 
gamo, rom britaneTis Sinagan saqmeTa saministro ar aris dain-
teresebuli deportirebul adamianTa bediT. maTi guliswyroma 
gavrcelda ara mxolod Sinagan saqmeTa saministroze, aramed bri-
taneTis oficialur misiazec hararSi, romelmac saqmesTan dakav-
SirebiT axali faqtebi ar gamoavlina. 

wamebis msxverplTa daxmarebis samedicino fondma xazgasmiT aR-
niSna britaneTis sasamarTlos gadawyvetilebis kavSiri evropul 
konvenciasTan: 

`gadawyvetileba aSkarad da kidev erTxel xazs usvams adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konven-
ciis mesame muxlis absulutur xasiaTsa da moTxovnas, rom aravin 
SeiZleba dayenebul iqnes wamebis, araadamianuri an damamcirebeli 
mopyrobis riskis winaSe.~ 

sasamarTlos gadawyvetileba avaldebulebs Sinagan saqmeTa 
saministros, gadaxedos ivlisSi miRebul gadawyvetilebas adami-
anTa zimbabveSi deportaciis Taobaze. 

bolo xanebSi britaneTis Sinagan saqmeTa saministros mier gax-
movanebuli varaudis fonze, rom britaneTma SeiZleba, evropul 
konvenciaSi monawileobaze uaric ki Tqvas, raTa mas xeli ar eSle-
bodes erovnuli uSiSroebis dacvisTvis yvela efeqtiani RonisZie-
bis gamoyenebaSi, sainteresoa kidev erTi ganviTareba:

britaneTis xelisuflebam daarwmuna sxva oTxi evropuli 
saxelmwifo, gaerTianebuliyvnen britaneTTan, evropuli sasa-
marTlos mier 1996 wels gamotanili gadawyvetilebis gadaxedvis 
moTxovnasTan dakavSirebiT, romliTac sasamarTlom terorizmSi 
eWvmitanili ucxoelebis deportaciis akrZalva daadgina. 

22 wlis alJirelis – terorizmSi eWvmitanili mohamed ramzis _ 
niderlandebis winaaRmdeg mimarTuli ganacxadis ganxilvisas dain-
teresebuli mxaris statusiT britaneTTan erTad saqmeSi CarTvis 
ufleba moipoves italiis, litvis, portugaliisa da slovakeTis 
mTavrobebma. am qveynebis mTavrobebs surT, daarwmunon evropuli 
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sasamarTlo, Secvalos Cahalis saqmiT33 dadgenili principi. brita-
neTis xelisufleba, rogorc zemoT moyvanili magaliTidanac kar-
gad Cans, SiSobs, rom eWvmitanil teroristTa deportaciis saqmee-
bis ganxilvisas erovnuli sasamarTloebi valdebulad igrZnoben 
Tavs, misdion Cahalis saqmeze gamotanil gadawyvetilebas.34

xelisufleba darwmunebulia, rom dabrkolebebis Tavidan ac-
ilebis saukeTeso saSualeba swored evropuli sasamarTlos dar-
wmunebaa imaSi, rom Cahalis saqmeSi evropuli sasamarTlos mosa-
marTleTa mcire nawilis pozicia – moxdes dabalansebis principis 
gamoyeneba – iyo mizanSewonili. evropuli sasamarTlos pozicias 
am sakiTxTan mimarTebiT 2006 wels SevityobT, Tumca aq sakiTxavi 
is aris, am SemTxvevaSi `cocxal~ dokumentad aRiarebuli evro-
puli konvenciis regresuli ganviTarebis mowmeni xom ar SeiZleba 
gavxdeT?

6. 	daskvna

zogadi principi, romlis Tanaxmad, deportacia da eqstradicia 
iwvevs konvenciis monawile saxelmwifoTa pasuxismgeblobas evro-
puli konvenciis me-3 muxlTan dakavSirebiT, ueWvelia.

am SemTxvevaSi, upirvelesad, unda Sefasdes is faqtobrivi 
safuZvlebi, romelTa gaanalizeba aSkarad cxadyofs eqstradici-
isa Tu deportaciis SemTxvevaSi mimReb qveyanaSi konkretuli 
pirovnebis potenciuri wamebisa Tu araadamianuri da damamcire-
beli mopyrobisa da dasjis msxverplad qcevis SesaZleblobas.

Sesabamisad, zogadad ama Tu im qveyanaSi adamianis uflebebis 
dacvis araxelsayreli garemos arseboba ar SeiZleba a priori CaiTva-
los evropuli konvenciis me-3 muxlis darRvevis gamomwvevad. 

es logika gulisxmobs imasac, rom konkretul qveyanaSi adamianis 
uflebebis dacvis mxriv dadebiTi viTareba pirdapir ar gamoricx-
avs deportaciis SemTxvevaSi pirovnebis me-3 muxlis sawinaaRmdego 

33	 Chahal v. the United Kingdom, 15 November 1996.
34	 miuxedavad imisa, rom britaneTis xelisufleba cdilobs `wamebis gamomricxavi~ ormxri-

vi SeTanxmebebis miRwevas alJirsa da sxva qveynebTan. 
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qeTevan xuciSvili

qmedebis daqvemdebarebis SesaZleblobas. mniSvnelovania, aRiniS-
nos isic, rom ar aris savaldebulo, me-3 muxlis sawinaaRmdego 
qmedebis riski dadasturebulad modiodes saxelmwifo struq-
turebis mxridan. akrZalva mizanSewonilia im SemTxvevebSic, rode-
sac safrTxe momdinareobs im pirebis an jgufebisgan, romlebic ar 
arian saxelmwifo moxeleebi, magram Tu dasturdeba, rom maTgan 
momavali safrTxe realuria da, amasTan erTad, saxelmwifo struq-
turebs ar ZaluZT an ar surT, Tavidan aicilon SesaZlo riski Sesa-
bamisi dacvis meqanizmebis gamoyenebiT.35

es daskvna SeiZleba gakeTdes sakiTxis samarTlebriv WrilSi 
ganxilvisas; ramdenad moqnilia samarTali, politikuri gadawy-
vetilebebis miRebisas efeqtianad SeboWos saxelmwifoTa qmede-
bebi, gansakuTrebiT politikuri uTanasworobisa da sxva mravali 
mniSvnelovani politikuri riskis arsebobisas, es Tema, albaT, 
daxuruli ar aris da am drois saintereso transformaciebi kidev 
araerT mniSvnelovan da, SesaZloa, sakvirvel pasuxsac gagvcems am 
kiTxvaze.

35	 HLR v. France. es saqme Seexeboda kolumbiis moqalaqes, romelic kontrabanduli kokainiT 
vaWrobda. man informacia miawoda xelisuflebis warmomadgenlebs am biznesis organi-
zebaSi CarTul sxva damnaSaveebze. sasamarTlos unda ganexila moTxovna, ar momxdariyo 
misi kolumbiaSi dabruneba, radgan ganmcxadebeli dasaxelebul pirTa mxridan anga-
riSsworebis seriozuli safrTxis winaSe dadgeboda. evropulma sasamarTlom gaiziara 
mosazreba, rom, zogadad, ar iyo gamoricxuli me-3 muxlis eqsteritoriuli efeqtis 
amoqmedeba im SemTxvevaSi, rodesac kerZo pirTa jgufis mxridan seriozuli safrTxe 
SeiZleboda Seqmniliyo. Tumca sasamarTlom ar miiRo mxedvelobaSi argumentebi, rom-
lebic amtkicebdnen mdgomareobis sirTulesa da konkretul SemTxvevaSi safrTxis re-
alurad arsebobas. aqve unda aRiniSnos, rom evropuli sasamarTlos 6-ma mosamarTlem 
gansxvavebuli azriT arsebiTad gansxvavebuli pozicia daafiqsira riskis SefasebasTan 
mimarTebiT. 
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maia biTaZe _ iv. javaxiSvilis saxelobis Tbilisis saxelmwifo univer-
sitetis iuridiuli fakultetis asistent-profesori; saqarTvelos par-
lamentis garemos dacvisa da bunebrivi resursebis komitetis wamyvani 
specialisti.

besarion boxaSvili _ saxelmwifos warmomadgeneli adamianis uflebaTa 
evropul sasamarTloSi, saqarTvelos iusticiis saministro.

daviT gabexaZe _ adamianis uflebaTa evropul sasamarTloSi saxelmwi-
fo warmomadgenlobis departamentis mrCeveli, saqarTvelos iusticiis 
saministro.

gaga gabriCiZe _ asocirebuli profesori, iuridiuli fakulteti, 
Tbilisis saxelmwifo universiteti; iuridiul mecnierebaTa kandidati 
(Tsu); evropis samarTlis magistri (zaarbriukeni, germania).

irakli giviaSvili _ samarTlis magistri (haidelbergi, germania); no-
tingemis samarTlis skolis doqtoranti (notingemi, didi britaneTi).

eva gociriZe _ saqarTvelos uzenaesi sasamarTlos mrCeveli adamianis 
uflebaTa evropul samarTalSi.

mariam vardosaniZe _ adamianis uflebaTa evropul sasamarTloSi sa-
xelmwifo warmomadgenlobis departamentis specialisti, saqarTvelos 
iusticiis saministro.

konstantine korkelia _ iuridiul mecnierebaTa doqtori (Tsu); saer-
TaSoriso samarTlis magistri (warCinebiT) (leidenis universiteti, ni-
derlandebi); adamianis uflebaTa saerTaSoriso samarTlis profesori, 
Tbilisis saxelmwifo univeristeti; T.wereTlis saxelobis saxelmwifosa 
da samarTlis institutis saerTaSoriso da evropuli samarTlis ganyo-
filebis ufrosi; saqarTvelos iusticiis ministris pirveli moadgile.

konstantine kublaSvili _ saqarTvelos uzenaesi sasamarTlos Ta-
vmjdomare, samarTlis doqtori (hanoveri, germania).

givi miqanaZe _ saqarTvelos iusticiis ministris moadgile.



adamianis uflebaTa evropuli standartebi

aleqsandre oraxelaSvili _ saerTaSoriso samarTlis magistri (lei-
denis universiteti); saerTaSoriso samarTlis doqtori (kembrijis uni-
versiteti); oqsfordis universitetis mecnier-TanamSromeli.

simon papuaSvili _ saxelmwifos warmomadgeneli adamianis uflebaTa 
evropul sasamarTloSi, saqarTvelos iusticiis saministro.

merab turava _ iuridiul mecnierebaTa doqtori, Tbilisis saxelmwifo 
universitetis iuridiuli fakultetis asocirebuli profesori.

paata turava _ samarTlis magistri (potsdami, germania), T. wereTlis sa-
xelobis saxelmwifosa da samarTlis institutis mecnier-TanamSromeli.

qeTevan xuciSvili _ magistris xarisxis kandidati (londonis ekonomi-
kur da politikur mecnierebaTa skola, londoni); Tbilisis saxelmwifo 
universitetis mowveuli specialisti; kanonis uzenaesobis proeqtebis 
menejeri, evrokavSiris warmomadgenloba saqarTveloSi.


