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konstantine korkelia 

winasityvaoba

saxelmwifosaTvis, romelic miiltvis, daamkvidros demokratiu-
li faseulobebi, adamianis uflebaTa dacva, udavod, prioritetuli 
sakiTxia. saqarTvelosaTvis, sadac jer kidev mravali problema ar-
sebobs adamianis uflebaTa dacvis TvalsazrisiT, umniSvnelovanesi 
roli eniWeba im saxelmwifoebis gamocdilebis gaziarebas, romleb-
Sic demokratiuli principebi myarad aris damkvidrebuli. amitom 
yuradRebas ipyroben is saxelmwifoebi, romelTa kanonmdeblobisa 
da praqtikis gacnoba qarTvel mkiTxvels miscems SesaZleblobas, 
imsjelos am qveynebSi moqmedi adamianis uflebaTa sistemebis saqar-
TveloSi damkvidrebaze. 

winamdebare statiaTa krebuli miznad isaxavs, gaacnos qarTvel 
mkiTxvels sxva saxelmwifoebis, gansakuTrebiT, evropuli saxel-
mwifoebisa da adamianis uflebaTa evropuli sasamarTlos praqtika. 
am praqtikis gacnoba SeiZleba gaxdes garkveuli orientiri qveyanaSi 
adamianis uflebaTa Sesaxeb kanonmdeblobisa da praqtikis srulyo-
fis TvalsazrisiT. 

statiaTa avtorebi, romlebic rogorc praqtikosi, ise mecnieri 
iuristebis arian, Tavisufalni iyvnen statiebis Tematikis SerCevaSi. 
amitom statiebis Tematika bunebrivad asaxavs im sakiTxebs, romle-
bic, avtorTa azriT, gansakuTrebiT sayuradReboa dRevandeli sa-
qarTvelosaTvis. krebulSi ganxilulia mravali saintereso Tema, 
rogorebicaa: ekologiuri uflebebis dacvis standartebi evropis 
gaerTianebis samarTlis mixedviT, adamianis uflebaTa evropuli 
sasamarTlos roli socialur, ekonomikur da kulturul uflebaTa 
dacvis sferoSi, evropis gaerTianebis antidiskriminaciuli poli-
tikis samarTlebrivi safuZveli, fetusisa da evTanaziis uflebrivi 
sakiTxebi strasburgis iurisprudenciis mixedviT, Ria zRva da ada-



mianis uflebaTa dacva, adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebaTa savaldebulooba, rasistuli damokidebulebis 
gamoxatva internetSi, adamianis uflebaTa evropuli konvenciidan 
gamomdinare pizitiuri valdebulebebis buneba.

niSandoblivia, rom am krebulis gamocema saqarTvelos iusticiis 
saministrosa da germaniis teqnikuri TanamSromlobis sazogadoebas 
Soris am saxiT TanamSromlobis kidev erTi gamovlenaa. SarSan erTo-
blivad gamoica msgavsi krebuli, romelmac dadebiTi Sefaseba dai-
msaxura farTo sazogadoebaSi. swored aseTma Sefasebam ganapiroba 
kidev erTi krebulis gamocema. 

gulwrfeli madloba minda gadavuxado germaniis teqnikuri Tana-
mSromlobis sazogadoebis `saqarTvelos samarTlisa da sasamarTlo 
sistemis xelSewyobis~ proeqts da, gansakuTrebiT, baton Salva pa-
puaSvils, romelmac ara mxolod mxari dauWira am krebulis gamo-
cemas, aramed didi wvlili Seitana proeqtis warmatebiT ganxorcie-
lebaSi.

aseve, minda madloba gadavuxado baton niko TaTulaSvils, ro-
melmac mniSvnelovani daxmareba aRmogviCina am krebulis momzade-
basTan dakavSirebuli organizaciuli sakiTxebis mogvarebaSi.

minda gamovTqva imedi, rom krebuli xels Seuwyobs saqarTveloSi 
adamianis uflebaTa saerTaSoriso da evropuli standartebis, aseve 
sxva demokratiuli saxelmwifoebis gamocdilebis gaziarebas, rac 
sabolood ganamtkicebs adamianis uflebaTa dacvis sistemas qveya-
naSi.

statiebSi gamoxatulia avtorTa Sexedulebani, romlebic SeiZle-
ba ar emTxveodes im organizaciaTa poziciebs, sadac avtorebi moR-
vaweoben. krebuli gankuTvnilia rogorc iuridiuli profesiebis 
warmomadgenlebisaTvis, ise adamianis uflebaTa sakiTxebiT dainte-
resebul mkiTxvelTa farTo wrisaTvis. 

2007 wlis Tebervali
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maia biTaZe

ekologiuri uflebebis dacvis standartebi  
evropis gaerTianebis samarTlis mixedviT

1.	 Sesavali

evropis gaerTianebis Seqmnis dasawyisad moiazreba parizis 1951 
wlis xelSekruleba, romelmac evropis qvanaxSirisa da foladis 
gaerTianeba daafuZna da 1957 wlis romis xelSekruleba, romlis 
Tanaxmadac, eqvsma wevrma saxelmwifom xeli moawera evropis ekono-
mikuri gaerTianebisa da evratomis damfuZnebel dokumentebs.� maTi 
Seqmnis mizani iyo Tavisuflebis, demokratiis, adamianis uflebebisa 
da kanonis uzenaesobis principebis dacva. romis xelSekrulebis da-
debidan ormocdaaTamde wlis ganmavlobaSi evropis kavSirma Tavi 
daimkvidra rogorc msoflios wamyvanma Zalam da misi amJamindeli 
saqmianoba sul ufro met zegavlenas axdens wevri qveynebis moqa-
laqeTa cxovrebaze. evropis gaerTianebis wevr saxelmwifoTaTvis 
samarTlebriv doneze dadgenilia garkveuli moTxovnebi, romelTa 
saTanado aRsrulebasa da pativiscemazea dafuZnebuli mTeli gaer-
Tianebis samarTlebrivi sistema. evropis kavSiri, rogorc Taname-
drove demokratiuli saxelmwifos msgavsi warmonaqmnis sanimuSo ma-
galiTi, wevr saxelmwifoebs, pirvel rigSi, adamianis uflebebis da-
cvasa da kanonis uzenaesobis principis pativiscemas usaxavs miznad, 
risi ugulebelyofa mkacrad kontroldeba da isjeba evrokavSiris 
teritoriaze moqmedi samarTliT.

romis xelSekrulebaSi ar iyo gaTvaliswinebuli aranairi iuri-
diuli norma garemos dacvis da, miT umetes, ekologiuri uflebebis 
dacvis erTiani politikis Sesaxeb. Tumca am faqts xeli ar SeuSlia 

�. im droisTvis wevr saxelmwifoebs warmoadgendnen: belgia, safrangeTi, italia, 
luqsemburgi, niderlandebi da dasavleT germania. 
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evropis erTiani politikis ganviTarebisaTvis garemosa da adamia-
nis ekologiuri uflebebis dacvis mimarTulebiT.� garda politikis 
ganviTarebisa, aqtiurad daiwyo evropuli ekologiuri samarTlis 
ganviTarebac, rac metwilad evropuli precedentuli samarTlis 
zegavleniT iyo ganpirobebuli. amasTanave, unda aRiniSnos, rom we-
vri saxelmwifoebis konstituciebi xSir SemTxvevaSi moicavs adamia-
nis ekologiuri uflebebis dacvis samarTlebriv garantiebs�, maSin, 
roca evrogaerTianebis arc erTi oficialuri dokumenti amgvar 
samarTlebriv safuZvlebs ar adgens. mniSvnelovania is garemoebac, 
rom maastrixtis xelSekrulebiT, wevri saxelmwifoebi valdebulni 
arian, pativi scen adamianis uflebaTa evropul konvencias� da erT-
maneTis konstituciebs.� Tumca, samwuxarod, evropuli konvencia ar 
Seicavs ekologiuri uflebebis dacvis pirdapir garantiebs da arc 
wevr saxlemwifoTa konstituciebis Sesabamisi muxlebi gamoirCevian 
Seuvali simkacriT. 

miuxedavad arsebuli samarTlebrivi xarvezebisa, dRevandeli saer-
Toevropuli samarTali mainc rCeba adamianis ekologiuri uflebebis 
dacvis mniSvnelovan garantad, rameTu adgens imgvar pirobebs maT 
dasacavad, romelTa ganuxorcieleblobis SemTxvevaSi TviT evroka-
vSiris demokratiuli da samarTlebrivi ganviTarebis perspeqtivebi 
dadgeba eWvqveS. zemoaRniSnulidan gamomdinare da imis gaTvaliswi-
nebiT, rom dReisaTvis saqarTvelo, mTeli Tavisi sakanonmdeblo si-
vrciT, miiswrafvis evrokavSirisaken, metad sainteresoa mimovixiloT 
is evropuli standartebi, romelTa meSveobiTac xdeba adamianis eko-
logiuri uflebebis dacva saerToevropul sivrceSi. 

2. 	 evrogaerTianebis saqmianobis ZiriTadi mimarTulebebi 
ekologiuri uflebebis dacvis TvalsazrisiT

adamianis uflebebis dacva evrokavSiris samarTlisa da politikis 
umniSvnelovanesi elementia. zogadad adamianis uflebebis koncefcia 
sakmaod dinamikuria. is mudmivad icvleba da farTovdeba, rac evro-
pis gaerTianebis saxelmwifoebis konstituciuri ganviTarebis isto-
riamac daadastura. magram, miuxedavad amisa, uryevia idea, rom yovel 
adamians aqvs ganuyofeli da samarTlebrivad daculi uflebebi. 

�. S.Douglas-Scott. Environmetnal Rights In the European Union - Participatory Democracy Or 
Democratic Deficit? Human Rights Approaches to Environmental Protection. Edited by Alan Boyle 
and Michael Anderson. 1996. p.109.
�. magaliTad, espaneTisa da portugaliis konstituciebi. 
�. ECHR. Rome - 1950. 
�. Treaty of European Union. Official Journal C 191, 29 July 1992. Article F(2).
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dResdReobiT mecnierTa Soris sakmaod aqtiurad mimdinareobs msje-
loba uflebebis sxvadasxva „Taobisadmi“ mikuTvnebis Sesaxeb. gansxvave-
ba am uflebebs Soris marTlac SesamCnevia. pirvel Taobas miekuTvneba 
adamianis dacva saxelmwifo Carevisagan; meore Taobas ekuTvnis socia-
luri uflebebi, magaliTad, Sromisa da ganaTlebis ufleba; arsebobs 
mesame Taobis uflebebic, romelTa Sorisaa: mSvidobis ufleba, TviT-
gamorkvevis ufleba, ganviTarebis ufleba, umciresobaTa uflebebi da 
ekologiuri, igive jansaR garemoSi arsebobis ufleba. 

„evropelebs aqvT ufleba, icxovron sufTa da jansaR garemo-
Si“ - acxadeben evropeli garemosdamcvelebi da am uflebas adamia-
nis fundamentur uflebebs Soris moiazreben.� Tumca evropelebis 
winaSe dResdReobiT aqtiurad dgas sakiTxi imis Sesaxeb, Tu rogor 
unda moxdes bunebrivi resursebis imgvari gamoyeneba, rom adamianis 
ekologiuri uflebebi saTanadod iqnes daculi. am azramde evrope-
lebi swored bunebrivi resursebis gadaWarbebuli gamoyenebiT da 
garemos dabinZurebiT gamowveulma bunebrivma kataklizmebma miiyva-
nes, ramac evropul garemos da evropelebis janmrTelobas sakmaod 
seriozuli safrTxe Seuqmna. 

ekologiuri uflebebis dacvisadmi miZRvnil Sexvedraze cnobil-
ma mecnierma maqvilon deJan-ponma ganacxada, rom „adamianis ufle-
baTa evropuli sasamarTlo akeTebs yvelafers da kidev ufro mets, 
raTa maqsimalurad moaxdinos adamianis ekologiuri uflebebis 
sasamarTlo wesiT dacva im saSualebebiT, rasac adamianis ufle-
baTa evropuli konvencia adgens“. amis naTeli magaliTia saqmeebi 
narCenebis gafrqvevis Sesaxeb espaneTSi, meTanis afeTqeba TurqeTSi, 
xmauri londonis sahaero teritoriaze.� Tumca, samwuxarod, mrava-
li saqme, mxolod imis gamo, rom konvencia pirdapir arafers adgens 
ekologiuri uflebebis dacvis TvalsazrisiT, evropuli sasamarT-
los ganxilvis miRma darCa, magram erTi sakiTxi udavoa - informacia 
garemos mdgomareobis Sesaxeb xelmisawvdomi unda iyos yvela evro-
pelisTvis,� „ufleba - icode arsebobs, Tumca misi saTanado aRsru-
leba ver xerxdeba“ - acxadebs evrokomisiis wevri ludvig klarki.�

ekologiuri uflebebis dasacavad evrokavSiris teritoriaze be-
vri ram keTdeba, miuxedavad im dabrkolebebisa, romlebic samar-

�. Harper, C.L. Environment and Society: Human Perspectives on Environmental Issues. 1996, 39.
�. Green Week Session: Your Environmental Rights. Environment for Europeans - Magazine of the 
Directorate-General for the Environment. issue - 17. 2006.
�. Council Directive 90/313 on Freedom of Access to information on the Environment (OJ L158, 23 
June 1990); Resolution of 19 October 1987 on the continuation and implementation of a European 
Community policy and action programme on the environment (1987 to 1992).
�. iqve. 
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Tlebriv doneze mainc arsebobs aRmoufxvreli. am mimarTulebiT 
evrokavSiris institutebis saqmianobaSi sami mimarTuleba ikveTeba: 
garemos Tvisebrivi SenarCuneba, dacva da gaumjobeseba; adamianis 
janmrTelobis dacva; bunebrivi resursebis gonivruli da raciona-
luri gamoyeneba.

am sferoSi evrogaerTianebis kompetenciis saTaveebidan daudgen-
lobis gamo gaerTianebis politika viTardeboda naklebad SesamC-
nevi, Taviseburi saxiT. 1973 wlidan moyolebuli ministrTa sabWom 
SeimuSava xuTwliani samoqmedo programebis seria, romlebmac dabin-
Zurebis seriozuli problemebisadmi mimarTul saswrafo sapasuxo 
qmedebebs sabolood garemosa da adamianis ekologiuri uflebebis 
dacvis saerTo strategiis forma misca. ZiriTad sferoebSi, ro-
melTa xelyofa gansakuTrebul saSiSroebas uqmnis adamianis jan-
mrTelobas da romlebzec evrokavSirma gansakuTrebiT gaamaxvila 
yuradReba, Sedis:

wylis dabinZureba - am mxriv evrokomisiis mier damtkicebul iqna 
mravali direqtiva, romlebic exeba zedapiruli, miwisqveSa, mtknari 
Tu mlaSe wylebis dacvas dabinZurebisagan, rac xSirad adamianebis 
daavadebas iwvevs. SemoRebul iqna xarisxis standartebi sabanao, sas-
mel wyalze. mkacrad kontroldeba wyalSi toqsikuri nivTierebebis 
CaRvra;10

atmosferos dabinZureba - garemos dabinZurebis pirvelwya-
ro, rac ZiriTadad evropis industriuli progresiT aris ga-
mowveuli. gamonabolqvi qarxnebidan, manqanebidan iwvevs tyeebis 
masStabur ganadgurebas mJave wvimebiT da safrTxes uqmnis ada-
mianis janmrTelobas. mxolod 1987 wlis ivlisSi sagangebo evro-
puli aqtis mier gaTvaliswinebuli xmaTa umravlesobiT miRebul 
iqna direqtivebis seria avtomobilebis gamonabolqvis Semcire-
bis Sesaxeb;11

xmauri - evrokomisiis mier miRebul iqna direqtivebi, romlebic 
axdenen msubuqi da satvirTo satransporto saSualebebis, TviT-
mfrinavebis, gazonebis sakreWi manqanebisa da samSeneblo teqnikis 

10. Council Decision of 7 October 1997 on the conclusion of the Convention for the protection of the 
marine environment of the north-east Atlantic Convention for the protection of the marine environment 
of the north-east Atlantic; Directive 2000/60/EC of the European Parliament and of the Council 
of 23 October 2000 establishing a framework for Community action in the field of water policy; The 
Council in its resolution of 28 June 1988(5) asked the Commission to submit proposals to improve 
ecological quality in Community surface waters; Council Directive 80/68/EEC of 17 December 1979 
on the protection of groundwater against pollution caused by certain dangerous substances.
11. 2001/379/EC: Council Decision of 4 April 2001 on the approval, on behalf of the European 
Community, of the Protocol to the 1979 Convention on Long-range Transboundary Air Pollution on 
Heavy Metals.
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xmauris maqsimaluri donis dadgenas;12 
qimiuri produqtebi da narCenebi - 1977 wels CrdiloeT italia-

Si sevezos katastrofis Semdeg, ramac maRali toqsikuri dioqsiniT 
didi teritoriis dabinZureba gamoiwvia, gadadgmul iqna ukiduresi 
nabijebi qimiuri nivTierebebis warmoebiT da gavrcelebiT warmo-
qmnili riskis Sesamcireblad.13 am mizniT 1982 wlidan miRebul iqna 
mTeli rigi direqtivebisa. 1975 wlidan ZalaSi Sevida gaerTianebis 
wesebi narCenebis Segrovebis, ganTavsebis, gadamuSavebisa da xelaxa-
li gamoyenebis Sesaxeb14.15 

1990-iani wlebis dasawyisSi naTeli gaxda evrogaerTianebis mier 
garemos marTvisa da, Sesabamisad, adamianis ekologiuri uflebebis 
dacvisadmi ufro gansazRvruli da sistemuri midgomis SemoRebis 
aucilebloba. 1991 wels maastrixtis samitze miRweuli evrokavSiris 
xelSekrulebiT romis xelSekrulebaSi Setanil iqna axali nawili 
garemos dacvis Sesaxeb, riTac mniSvnelovnad gaizarda evrogaer-
Tianebis kompetencia. 1997 wlis ivnisis amsterdamis xelSekrule-
bam „garemos mdgomareobis gaumjobesebisa da dacvis maRali donis 
uzrunvelyofa“ gaerTianebis miznis donemde aamaRla da evropar-
lamentis Zalaufleba ganavrco garemos dacvis, maT Soris adamia-
nis ekologiuri uflebebis dacvis, sferoSi.16 xelSekruleba 35-e da 
37-e muxlebSi adgens adamianis janmrTelobis dacvisa da garemos 
dacvis standartebs. dokumentSi naTqvamia, rom adamianis janmrTe-
lobis dacva uzrunvelyofil unda iqnes gaerTianebis politikisa 

12. Corrigendum to Directive 2004/40/EC of the European Parliament and of the Council of 29 
April 2004 on the minimum health and safety requirements regarding the exposure of workers to 
the risks arising from physical agents (electromagnetic fields) (18th individual Directive within the 
meaning of Article 16(1) of Directive 89/391/EEC) (Official Journal of the European Union L 159 of 
30 April 2004); Directive 2003/10/EC of the European Parliament and of the Council of 6 February 
2003 on the minimum health and safety requirements regarding the exposure of workers to the 
risks arising from physical agents (noise) (Seventeenth individual Directive within the meaning of 
Article 16(1) of Directive 89/391/EEC).
13. Corrigendum to Directive 2004/26/EC of the European Parliament and of the Council of 21 April 
2004 amending Directive 97/68/EC on the approximation of the laws of the Member States relating 
to measures against the emission of gaseous and particulate pollutants from internal combustion 
engines to be installed in non-road mobile machinery (OJ L 146, 30.4.2004).
14. dik leonardi, evrokavSiris saxelmZRvanelo, 2002, gv. 267-269.
15. Regulation (EC) No 850/2004 of the European Parliament and of the Council of 29 April 2004 on 
persistent organic pollutants and amending Directive 79/117/EEC; Commission Decision 2000/532/
EC of 3 May 2000 replacing Decision 94/3/EC establishing a list of wastes pursuant to Article 1(a) 
of Council Directive 75/442/EEC on waste and Council Decision 94/904/EC establishing a list of 
hazardous waste pursuant to Article 1(4) of Council Directive 91/689/EEC on hazardous waste 
(OJ L 226, 6.9.2000, 3). Decision as last amended by Council Decision 2001/573/EC (OJ L 203, 
28.7.2001, 18).
16. iqve. 
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da Sesabamisi saqmianobebis ganxorcielebis Sesabamisad. xelSekru-
lebaSi agreTve xazgasmulia garemos dacvisa da mdgradi ganviTare-
bis mniSvneloba da prioriteti.

adamianis ekologiuri uflebebis ganviTarebaSi evrogaerTianebis 
rolze saubrisas ar SeiZleba saTanado yuradReba ar daeTmos adamianis 
uflebaTa evropul konvencias da sasamarTlo praqtikas. ekologiuri 
uflebebis dacvis TvalsazrisiT, evropulma precedentulma samarTal-
ma daadastura, rom konvenciis zogierTi muxlis sxvadasxva interpre-
taciis Sedegad SesaZlebelia am uflebebis dacva, magram, samwuxarod, 
ara yovelTvis.17 amgvari iyo saqmeebi: lopez ostra espaneTis winaaRmdeg 
(López Ostra v. Spain)18, faueli da raineri gaerTianebuli samefos winaaR-
mdeg (Powell and Rayner v. the United Kingdom)19. am saqmeebSi, mosarCeleTa 
mtkicebiT, garemos mdgomareobis gauareseba (xmauri londonis hisrous 
aeroportidan, suniTa da kvamliT haeris dabinZureba) maT janmrTelo-
baze uaryofiTad aisaxeboda20. mosarCeleebi Tvlidnen, rom garemos 
gauaresebuli mdgomareoba uaryofiT zegavlenas axdenda maT pirad 
cxovrebaze da aferxebda zemoaRniSnuli evropuli konvenciiT garan-
tirebuli uflebebiT sargeblobas. sainteresoa saqme fredini SvedeTis 
winaaRmdeg (Fredin v. Sweden)21. mosarCele mxaris gancxadebiT, saxel-
mwifom daarRvia misi sakuTrebis ufleba da gauuqma kerZo sakuTrebaSi 
myofi miwidan wiaRiseulis mopovebis nebarTva. am saqmeze sasamarTlom 
saxelmwifos pozicia gaamarTla da misi qmedeba garemos, rogorc sazo-
gadoebis janmrTelobis umTavresi garantis, dacviT axsna. am saqmidan 
naTlad Cans, rom saerTo evropuli midgoma ekologiuri uflebebisadmi 
araerTgvarovania da xSirad, demokratiuli da sazogadoebrivi intere-
sebidan gamomdinare, zRudavs individualur interesebs. 

3. 	 jansaR garemoSi cxovrebis ufleba evrogaerTianebis  
samarTlis mixedviT

zogadad, adamianis ekologiuri uflebebis dacvis TvalsazrisiT, 
evrogaerTianebis samarTalze dakvirvebisas TvalnaTliv Cans, rom 
gaerTianeba samarTlebriv da instituciur doneze qmnis maqsimalur 
berketebs, raTa moxdes am uflebebis realizeba da samarTlebrivi 

17. evropuli konvenciis me-2, me-8, me-10 muxlebi, damatebiTi pirveli oqmis pirveli muxli. 
18. López Ostra v. Spain, Case 41/1993, judjment of 9 December 1994.
19. Powell and Rayner v. the United Kingdom, Application # 9310/81.
20. D.Garcia San Jose, Environmenatl protection and the European Convention on Human Rights, 
2005, 11.
21. ECHR, Ser.A, No.192, (1991), at 6; aseve: Desgagne, Environmental Values and Human Rights 
In Europe, 89 AJIL. 1995, 263.
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garantireba. amasve adasturebs evropuli precedentuli samarTa-
lic, romelic iseTive axalgazrdaa, rogorc TviTon ekologiuri 
samarTali da, miT umetes, ekologiuri uflebebis dacvis institu-
ti. yovelive zemoaRniSnulis gaTvaliswinebiT, sasurveli iqneboda, 
evrogaerTianebaSi Seqmnili da moqmedi adamianis ekologiur ufle-
baTa dacvis standartebi sxva saxelmwifoebmac, maT Soris saqarTve-
lomac, gaiTavison da Seqmnan maTi danergvisa da aRsrulebis realu-
ri sakanonmdeblo, aRmasrulebeli da sasamarTlo meqanizmebi. 

paradoqsulia, magram adamianis sakeTildReod biosferosa da 
zogadad bunebis SenarCunebis cnobiereba kacobriobis ganviTarebas 
mudam Tan sdevda, Tumca cota ram Tu keTdeboda am mimarTulebiT. 
dRes, rodesac ganviTarebulma evrokavSirma adamianis uflebebis, 
maT Soris ekologiuri uflebebis, dacvis umaRles doneebs miaRwia, 
danarCenma samyaromac unda gaiTavisos es gamocdileba da ise ro-
gorc arasdros, erTad unda dadges garemos dasacavad amJamindeli 
da momavali Taobebis interesebis gaTvaliswinebiT. 

evrokavSiris gamocdilebaze saubrisas ar SeiZleba, saTanado 
yuradReba ar daeTmos imis garkvevas, Tu konkretulad ra adgili 
ukavia jansaR garemoSi cxovrebis uflebas evropul samarTalSi. 
am miznis misaRwevad, pirvel rigSi, identificirebul unda iqnes is 
ZiriTadi mimarTulebebi da samarTlebrivi dokumentebi, romelTa 
gamoyenebiTac gaerTianeba marTavs am metad delikatur da saTuT 
sferos. ZiriTad mimarTulebebSi igulisxmeba jansaR garemoSi cxo-
vrebis uflebis gamijvna im ZiriTadi aspeqtebis mixedviT, romelic 
sabolood erT mTlianobas qmnis. romelia es aspeqtebi? ra udevs 
maT safuZvlad? - savaraudod, es aspeqtebia:
•	 ufleba - miiRo sruli, drouli da obieqturi informacia Seni 

sacxovrebeli da samuSao garemos Sesaxeb;
•	 ufleba samarTlian da efeqtur marTlmsajulebaze;
•	 ufleba garemosdacviT sakiTxebTan dakavSirebiT gadawyvetile-

bebis miRebis procesSi monawileobis Sesaxeb.
jansaR garemoSi cxovrebis uflebis amgvari diferenciacia imis 

dasturia, rom es ufleba, evrokavSiris samarTlis mixedviT, aRia-
rebulia rogorc arsebiTi ufleba, romelic individis aqtiuri da 
pozitiuri uflebebis realizaciiT gamoixateba. amgvari midgoma na-
Tlad adasturebs evrogaerTianebis demokratiul miznebs, romelTa 
Soris umTavresia adamianis uflebebis dacva. 

rogorc aRiniSna, TavisTavad evrogaerTianebis ekologiuri 
samarTali axali da swrafad ganviTarebadi sferoa. 1960 wlis Se-
mdeg daiwyo pirveli direqtivebis gamocema am mimarTulebiT. isini 
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ZiriTadad 1957 wlis romis evropuli ekonomikuri gaerTianebis Se-
qmnis Sesaxeb xelSekrulebas eyrdnobodnen, rameTu maSin ar arse-
bobda specialuri samarTlebrivi aqtebi am mimarTulebiT. mxolod 
1972 wlis gaeros egidiT Catarebuli stokholmis konferenciis Se-
mdeg (konferencia - garemo adamianisaTvis) evrogaerTianebis wevrma 
saxelmwifoebma parizis konferenciaze miiRes deklaracia, romelic 
specifikur evropul ekologiur samarTals qmnida. „evropuli in-
teresebidan gamomdinare, gansakuTrebuli yuradReba unda daeTmos 
garemos dacvas, rac miznad kacobriobis saerTo intresebis dacvas 
isaxavs“.22 amis Semdgom saerToevropuli midgoma garemos dacvis 
sferosadmi dafiqsirda 5 samoqmedo gegmaSi.23 

ufro metic, 1986 wlis cvlilebebma evropis ekonomikuri gaer-
Tianebis 1957 wlis xelSekrulebaSi daamata specialuri VII Tavi, 
romelmac evropuli sazogadoebis ekologiuri miznebi gansazRvra. 
maastrixtis 1992 wlis xelSekrulebis 130(r)-e muxlma ki, romelmac 
am ukanasknelSic cvlilebebi Seitana, Camoayaliba gaerTianebis eko-
logiuri politikis Semdegi mimarTulebebi: 
•	 garemos mdgomareobis SenarCuneba, dacva da gaumjobeseba;
•	 adamianis janmrTelobis gaumjobesebaSi wvlilis Setana;
•	 bunebrivi resursebis racionaluri da gonivruli gamoyeneba;
•	 saerTaSoriso doneze garemosdacviTi saqmianobebis xelSewyoba. 

amasTanave, zemoaRniSnuli muxli avaldebulebs wevr saxel-
mwifoebs, uzrunvelyon usafrTxoebis umaRlesi donis SenarCune-
ba, rac prevenciul principebze iqneba dafuZnebuli da aamoqmedon 
saerTaSoriso garemosdacviTi umniSvnelovanesi „damabinZurebeli 
ixdis“ principi. amasTanave, xelSekruleba ar zRudavs mxareebs, 
erovnul doneze kidev ufro mkacrad daareguliron aRniSnuli 
sakiTxebi, Tumca imis gaTvaliswinebiT, rom garemosdacviTi saki-
Txebi xSirad scildeba saxelmwifos teritoriis sazRvrebs, maTi 
daregulireba ukeT xerxdeba saerTo evropuli pilitikisa da 
samoqmedo gegmebis farglebSi. amdenad, evrogaerTianebis samo-
qmedo areali am mimarTulebiT sakmaod farToa, Tumca, rogorc 
bevri mecnieri Tvlis, saqmianoba ekologiuri uflebebis dacvis 
TvalsazrisiT jer kidev arasakmarisad mkafioa.24 

garda evrogaerTianebis ZiriTadi samarTlebrivi dokumente-

22. EC Commission, 6th General Report (1972), 8.
23. First Action Programm, OJ C 112/1; Second Action Programm, OJ C 139/1; Third Action 
Programm, OJ C 46/1; Fourth Action Programm, OJ C 328/1; Fifth Action Programm, OJ C 138/5.
24. S.Douglas-Scott. Environmetnal Rights In the European Union - Participatory Democracy Or 
Democratic Deficit? Human Rights Approaches to Environmental Protection. Edited by Alan Boyle 
and Michael Anderson. 1996, 115.
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bisa, evrokavSiris farglebSi SemuSavebul iqna da moqmedebs ua-
mravi regulacia Tu direqtiva, romlebic TiToeul konkretul 
sferoSi adgenen adamianis ekologiuri uflebebis dacvis garan-
tiebs.25 

aRniSnuli dokumentebi adgenen adamianis janmrTelobis dacvis 
elementarul da, amasTanave, umniSvnelovanes garantiebs, romle-
bic uzrunvelyofili unda iqnes maTi samuSao da sacxovrebeli 
garemos dasacavad. isini gansazRvraven mSromelTa ekologiur 
uflebebs da im riskfaqtorebs, romlebmac SesaZloa, safrTxe 
Seuqmnan maT an maTi STamomavlebis janmrTelobas, gansazRvraven 
xmaurisa da vibraciis donis dasaSveb indeqsebs, adgenen garemos-
dacviTi informaciis miRebis garantiebs, gansazRvraven oficia-
luri struqturebis valdebulebas am mxriv. dokumentebSi mka-
crad kontroldeba evrogaerTianebaSi mrewvelobis is mimarTu-
lebebi, romlebmac SesaZloa, safrTxe adamianis janmrTelobasa 
da garemos Seuqmnan, dadgenilia garemos dabinZurebis normebi, 
mavne nivTierebaTa gamoyenebis standartebi; gansazRvrulia eko-
markirebis, ekoauditisa da dabinZurebis aRkveTis sqemebi. erTi 
sityviT, Seqmnilia yvelanairi piroba, raTa maqsimalurad moxdes 
adamianis ekologiuri uflebebis dacva ise, rogorc es demokra-
tiisa da Tanamedroveobis unikalur simbolos - evropis gaerTia-
nebas Seefereba.26 

25. Council Directive 76/160/EEC of 8 December 1975 concerning the quality of bathing water; 
82/501/EEC: Council Directive of 24 June 1982 on the major-accident hazards of certain industrial 
activities; 83/477/EEC: Council Directive of 19 September 1983 on the protection of workers from 
the risks related to exposure to asbestos at work (second individual Directive within the meaning 
of Article 8 of Directive 80/1107/EEC); Council Directive 84/360/EEC of 28 June 1984 on the 
combating of air pollution from industrial plants; Council Directive 89/391/EEC of 12 June 1989 
on the introduction of measures to encourage improvements in the safety and health of workers 
at work; Council Directive 89/618/Euratom of 27 November 1989 on informing the general public 
about health protection measures to be applied and steps to be taken in the event of a radiological 
emergency; Council Directive 90/219/EEC of 23 April 1990 on the contained use of genetically 
modified micro-organisms; Council Directive 90/313/EEC of 7 June 1990 on the freedom of access 
to information on the environment. 
26. Council Directive 90/394/EEC of 28 June 1990 on the protection of workers from the risks 
related to exposure to carcinogens at work ; Council Directive 90/394/EEC of 28 June 1990 on the 
protection of workers from the risks related to exposure to carcinogens at work (Sixth individual 
Directive within the meaning of Article 16 (1) of Directive 89/391/EEC); Council Regulation (EEC) 
No 1210/90 of 7 May 1990 on the establishment of the European Environment Agency and the 
European Environment Information and Observation Network; Council Regulation (EEC) No 880/92 
of 23 March 1992 on a Community eco-label award scheme; COUNCIL REGULATION (EEC) No 
1836/93 of 29 June 1993 allowing voluntary participation by companies in the industrial sector in a 
Community eco-management and audit scheme. 
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3.1. ufleba - miiRo sruli, drouli da obieqturi informacia 
sakuTari sacxovrebeli da samuSao garemos Sesaxeb

TiToeul saxelmwifos demokratiuli ganviTarebis gzaze sxvadasxva 
etapis gavla uwevs, romelTa Soris umTavresia adamianis uflebebis da-
cva. magram verc erTi saxelmwifo ver miaRwevs dasaxul mizans, Tu misi 
yvela moqalaqe saTanadod ar iqna informirebuli. informaciis floba 
da misi xelmisawvdomoba faqtobrivad adamianis uflebebis amosavali 
wertilia. informaciis xelmisawvdomobaze saubrisas garemosdacviTi 
informaciis xelmisawvdomobac TavisTavad igulisxmeba, rameTu swo-
red ekologiur mdgomareobaze arsebuli informacia qmnis im realur 
berkets, romelic moqalaqes sakuTari sacxovrebeli da samuSao gare-
mos jansaRi saxiT SenarCunebaSi uwyobs xels. rogor xdeba am informa-
ciis gavrceleba? - ra Tqma unda, isev da isev saxelmwifo organoebis 
daxmarebiT, romlebic avrceleben da unda gaavrcelon TavianT xelT 
arsebuli informacia garemos xarisxobrivi mdgomareobis Sesaxeb. Tum-
ca arsebobs problema, rac kerZo seqtors exeba da romelic garemos 
realuri damabinZurebelia, warmoebis gaTvaliswinebiT. ra Tqma unda, 
saxelmwifos ufleba ara aqvs, uxeSad Caerios kerZo seqtoris biznes-
saqmianobaSi, Tumca aqac arsebobs oqros Sualedi, rac garemosdacviTi 
ekologiuri eqspertiziT, garemosdacviTi zemoqmedebis SefasebiTa da 
garemosdacviTi saqmianobis licenzirebiT gamoixateba. yvela es piro-
ba qmnis imis safuZvels, rom saxelmwifom, rogorc kontrolisa da 
monitoringis ganmaxorcielebelma umTavresma garantma, saTanado do-
neze moaxdinos mosaxleobis ekologiuri TvalsazrisiT informireba 
da, amasTanave, sadac amas samarTlis norma moiTxovs, CarTos dainte-
resebuli pirebi garemosdacviT sakiTxebTan dakavSirebiT gadawyveti-
lebebis miRebis procesSi. 

evrogaerTianebis farglebSi garemosdacviT informaciaze xel-
misawvdomobis uflebas samarTlebrivad adgens 1990 wlis direqti-
va,27 romlis debulebebis gamkacrebis iniciativiT araerTxel ga-
mosulan evroparlamentisa da evrokomisiis wevrebi. evrokavSiris 
garemosdacviTi moqmedebebis me-5 programam daadgina, rom arsebu-
li garemosdacviTi RonisZiebebi saTanado da adekvaturi ar aris 
im ekologiuri degradaciisa, romelic garemoSi arsebobs da rom 
saWiroa ufro mkveTri nabijebis gadadgma.28 aRniSnuli direqtiva 
adgens uamrav pirobas, romelic moqalaqeebs saSualebas aZlevs, mii-

27. Council Directive 90/313 on Freedom of Access to information on the Environment (OJ L158, 
23 June 1990).
28. Kramer, Focus on European Environmental Law. London, 1992, 291.
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Ron yovelgvari dabrkolebis gareSe maTTvis saintereso ekologiu-
ri informacia. direqtivis savaldebulo Zalis miuxedavad, wevri 
saxelmwifoebisaTvis sakmaod rTuli aRmoCnda misi adaptireba da 
harmonizeba erovnul kanonmdeblobasTan, rameTu es sakmaod mniS-
vnelovan sakanonmdeblo cvlilebebs moiTxovda. am mxriv Tavi por-
tugaliam da espaneTma gamoiCines, romlebmac erovnuli konstitu-
ciebis doneze aRiares ufleba garemosdacviTi informaciis miRebis 
Tavisuflebasa da ekologiurad usafrTxo garemoze.29 

3.2. ufleba garemosdacviT sakiTxebTan dakavSirebiT  
gadawyvetilebebis miRebis procesSi monawileobis Sesaxeb 

marTalia, garemosdacviTi informaciis sajaroobis ufleba 
sakvanZo uflebaa, magram fuWia mxolod informaciis floba, Tu da-
interesebul pirebs ufleba ara aqvT, garemosdacviT sakiTxebTan 
dakavSirebiT gadawyvetilebebis miRebis procesSi miiRon monawile-
oba. am sakiTxisadmi evrogaerTianebis oficialur struqturebs 
araerTgvarovani midgoma hqondaT. amasTanave, mZlavrobda kerZo 
seqtoris gavlena im oficialur struqturebze, romlebic cdi-
lobdnen, naklebad momxdariyo farTo fenebis CarTva mniSvnelova-
ni garemosdacviTi gadawyvetilebebis miRebaSi. ufro metic, xSirad 
evrokomisia gadawyvetilebebs sruliad saidumlod iRebda da moqa-
laqeebi mxolod faqtis winaSe dgebodnen. amgvari midgoma, ra Tqma 
unda, arasworia da naklebad emsaxureba demokratiul miznebs. 

am sakiTxis gamosasworeblad miRebul iqna direqtiva garemoze 
zemoqmedebis Sefasebis Sesaxeb30, romelic pirdapir avaldebulebs 
Sesabamis struqturebs gadawyvetilebebis miRebis procesSi dain-
teresebuli pirebis CarTvas, agreTve adgens kerZo seqtoris val-
debulebas, sajaro gaxados yvela is proeqti, romlebic garemoze 
zemoqmedebas moaxdenen.

amasTanave, zogierTma wevrma saxelmwifom erovnuli kanonmdeb-
lobis doneze gaxada savaldebulo dainteresebuli pirebis Tu jgu-
febis CarTva garemosdacviT sakiTxebTan dakavSirebiT gadawyveti-
lebebis miRebis procesSi. daniam, ungreTma, holandiam daadgines 
imgvari samarTlebrivi berketebi, romlebic dainteresebul jgu-
febs uflebas aZleven, monawileoba miiRon umniSvnelovanesi gare-
mosdacviTi gadawyvetilebebis miRebis procesSi, ufro metic, maT 
garemoze zemoqmedebis Sefasebis ganxorcielebasa da bunebrivi re-

29. Shelton, Environmental Rights in the European Community, 16 Hastings ICLR, 573. 
30. EC Directive 85/337 on Environmental Impact Assessment.
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sursebiT sargeblobis licenzirebazec miuwvdebaT xeli, ra Tqma 
unda, sakuTari kompetenciis farglebSi.31 

3.3. samarTliani da efeqtiani marTlmsajulebis ufleba

ufleba, miiRo sruli, drouli da obieqturi informacia Seni 
sacxovrebeli da samuSao garemos Sesaxeb, ufleba garemosdacviT 
sakiTxebTan dakavSirebiT gadawyvetilebebis miRebis procesSi mo-
nawileobis miRebis Sesaxeb - aris is uflebebi, romlebic demokra-
tiul sazogadoebaSi individisa da individTa jgufis ekologiur 
interesebsa da uflebebs icavs, magram am ori uflebis realizeba 
veranairad srulyofili ver iqneba, Tu imave am subieqtebs samarT-
lian da efeqtur marTlmsajulebaze xeli ar miuwvdebaT. zogadad, 
ufleba samarTlian da efeqtur marTlmsajulebaze erT-erTi fun-
damenturi uflebaa da Tanabrad exeba sazogadoebrivi cxovrebis 
yvela mimarTulebas, maT Soris garemosdacviTs. 

evrokavSiris samarTlebrivi sistemis farglebSi arsebobs erTi 
„dabrkoleba“ gaerTianebis moqalaqeebisaTvis, rasac evrokavSiris 
direqtivebi hqvia. rogorc cnobilia, direqtivebi adgens qcevis 
wesebs TviT wevri saxelmwifoebisaTvis da ara uSualod individe-
bisaTvis da, amdenad, dainteresebuli pirebisa Tu pirTa jgufi-
saTvis garkveulwilad problemaa saCivris wardgena evropuli mar-
Tlmsajulebis sasamarTlos winaSe, romelic luqsemburgSi mdeba-
reobs. 

Tumca, amasTanave, sasamarTlos debulebis 37-e (2) muxli adgens, 
rom dainteresebul mxareebs SeuZliaT, daikavon nebismieri pozicia 
im saqmeebSi, romlebic waredgineba sasamarTlos, Tu maT es aintere-
sebT, magram dRemde aRniSnuli debuleba TiTqmis arasdros yofila 
gamoyenebuli im subieqtebis mier, romlebsac garemosdacviTi saki-
Txebi ainteresebT.32 evrogaerTianebis samarTali individebs saSua-
lebas aZlevs, waradginon saCivrebi evrokomisiaSi im SemTxvevaSi, Tu 
CaTvlian, rom garemosdacviTi normebi iqna darRveuli da ekolo-
giuri uflebebi ar iqna saTanadod daculi. am SemTxvevaSi komisia 
valdebulia, saTanado reagireba moaxdinos da Seiswavlos saCivar-
Si aRwerili faqtebi da maTi dadasturebis SemTxvevaSi aamoqmedos 

31. S.Douglas-Scott. Environmetnal Rights In the European Union - Participatory Democracy Or 
Democratic Deficit? Human Rights Approaches to Environmental Protection. Edited by Alan Boyle 
and Michael Anderson. 1996, 120.
32. S.Douglas-Scott. Environmetnal Rights In the European Union - Participatory Democracy Or 
Democratic Deficit? Human Rights Approaches to Environmental Protection. Edited by Alan Boyle 
and Michael Anderson. 1996, 121.
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maastrixtis xelSekrulebiT dadgenili normebi.33 Tumca daiwyebs 
Tu ara aRniSnul kvlevas komisia, es misi diskreciaa, iseve, rogorc 
misTvis arasavaldebuloa sakuTari dasabuTebuli gadawyvetilebis 
sajarod gamoqveyneba.

maastrixtis xelSekruleba adgens kidev sxva saSualebas, romelic 
dainteresebul subieqtebs evropis marTlmsajulebis sasamarTlos 
winaSe uxsnis gzas, marTalia, grZels, magram mainc arsebuls. xelSe-
krulebis Tanaxmad, wevri saxelmwifoebi valdebulini arian, im SemTx-
vevaSi, Tu erovnuli sasamarTlo Sto ver wyvets sakiTxs, waradginos 
es saqme evropuli marTlmsajulebis sasamarTlos winaSe. agreTve, 
xelSekurleba saSualebas aZlevs wevri saxelwifoebis subieqtebs, 
evropuli marTlmsajulebis sasamarTlos winaSe winaswari ganxilvi-
saTvis waradginon is saCivrebic, romlebic wevri saxelmwifoebis ins-
tituciuri warmonaqmnebis aramarTlzomier qmedebebs Seexeba.34

evrogaerTianebis farglebSi zemoaRniSnul sakiTxebTan dakavSire-
buli umTavresi problema aris is garemoeba, rom xSirad erovnul 
doneze ar xdeba direqtivebiT dadgenili debulebebis drouli im-
plementacia, rac individebs uzRudavs uflebebs an maTi ganxorcie-
lebis gzaze garkveul problemebs uqmnis. am sakiTxma gansakuTrebuli 
simwvaviT iCina Tavi ekologiuri uflebebis dacvasTan dakavSirebiT, 
rameTu es uflebebi ufro „axalgazrda“ uflebebia da xSirad dga-
nan gzajvaredinze samrewvelo da ekonomikuri interesebis pirispir. 
magram amgvari problemebis arsebobis miuxedavad, evropis marTlms-
ajulebis sasamarTlom erT-erT saqmeSi daadgina, rom direqtivebs, 
miuxedavad imisa, xorcieldeba Tu ara erovnul doneze, mainc aqvT 
imis upiratesi iuridiuli Zala, rom maT Sesabamisad moxdes adamianis 
uflebebis dacva.35 amdenad, saWiroebis SemTxvevaSi, sakuTari uflebe-
bis dasacavad individebi uflebamosilni arian, moiTxovon direqti-
vebiT dadgenili normebis amoqmedeba damrRvevi saxelmwifos winaaR-
mdeg, magram ara sxva individebisa da kerZo seqtoris winaaRmdeg.36 

zogadad, adamianis ekologiuri uflebebis TvalsazrisiT, Zalze 
sainteresoa evropis marTlmsajulebis sasamarTlos gadawyvetile-
bebi, romlebic metad mravalferovan interpretacias ukeTeben evro-
direqtivebiT dadgenil moTxovnebs. sainteresoa gadawyvetileba 

33. Treaty of Amsterdam amending the treaty on European Union, the treaties establishing the 
European Communities and related acts. Official Journal C 340, 10 November 1997. Article 226 
(ex Article 169).
34. iqve. Article 234 (ex Article 177).
35. Marshall v. Southampton A.H.A.., Case 152/84, ECR (1986).
36. Marshall v. Southampton A.H.A.., Case 152/84, ECR (1986); Faccini Dori v. RECREB Srl., Case 
91/92.
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frankoviCis saqmeze (Francovich and Bonifacci v. Italy),37 sadac problemas 
italiis mier direqtivis Seusrulebloba qmnida. am saqmeze sasamar-
Tlom gansazRvra zogadi principi, romlis Tanaxmadac, wevri saxel-
mwifo valdebulia, aunazRauros individebs misi qmedebiT an umoqme-
dobiT gamowveuli ziani. aRniSnuli gadawyvetileba gaamyara da ufro 
mkafio gaxada sxva gadawyvetilebebmac.38 

4. 	 evrogaerTianebis saxalxo damcvelis roli ekologiuri 
uflebebis dacvis sferoSi

adamianis ekologiuri uflebebis evropuli standartebis ganxil-
visas ar SeiZleba saTanado yuradReba ar daeTmos evrogaerTianebis 
saxalxo damcvelis saqmianobas am mimarTulebiT. evrogaerTianebis 
saxalxo damcvelis institutis daarsebisas bevrs miaCnda, rom igi 
ganusazRvreli uflebebiT iqneboda aRWurvili da eqneboda sruli 
monitoringis ganxorcielebis SesaZlebloba evrogaerTianebis wevri 
saxelmwifoebis nebismier oficialur struqturaze. Tumca movle-
nebis Semdgomma ganviTarebam cxadyo da evropis saxalxo damcve-
lis institutis debulebam daamtkica, rom misi kompetencia sakmaod 
viwroa da Semoifargleba evropuli institutebis monitoringiT 
adamianis uflebebis, maT Soris ekologiuri uflebebis, dacvis sfe-
roSi. saxalxo damcvelis ofisi mdebareobs strasburgSi (safrange-
Ti) da aqvs kidev erTi ganyofileba briuselSi (belgia). 

sakmaod viwro kompetenciis miuxedavad, evropis gaerTianebis 
saxalxo damcvels ufleba aqvs, monitoringi Cautaros evrokomisiis 
saqmianobas evrogaerTianebis xelSekrulebis dacvis motiviT, ri-
Tac TavisTavad igi dgas evrogaerTianebis politikis da samarTlis 
dacvis sadarajoze, maT Soris ekologiuri uflebebis dacvis Tval-
sazrisiTac, Tu xdeba maTi darRveva wevri saxelmwifoebis mier. 

ekologiuri uflebebis dacva Tavisi SinaarsiT Zalian speci-
fikuri sferoa da met yuradRebas moiTxovs. ekologiuri uflebebi 
eniWebaT rogorc individebs, aseve individTa jgufebs erToblivad, 
rameTu TviT garemo ar SeiZleba iyos vinmes sakuTreba da masze miye-
nebuli ziani uaryofiTad aisaxeba ZiriTadad adamianTa jgufebsa da 
ara konkretulad individebze. amasTanave, mniSvnelovania aRiniSnos 
evrogaerTianebis wevri saxelmwifoebis sasamarTlo sistemis susti 
mxaris Sesaxeb, rac ekologiuri uflebebis darRvevis motiviT ward-

37. Francovich and Bonifacci v. Italy., Case 679/90, 1993.
38. R. v. Secretary of State for Transport ex parte Factortame; Brasserie du Pecheur S.A v. Federal 
Republic of Germany Joined Cases 4678/93.
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genili saCivrebis mimarT gulgrili damokidebulebiT gamoixateba. 
swored aq vlindeba saxalxo damcvelis saqmianobis ZiriTadi arsi, 
romelic gansakuTrebiT mniSvnelobas aniWebs am problemebs. amis 
naTeli dadasturebaa is yovelwliuri da specialuri angariSebi, 
romlebic wlebis ganmavlobaSi (1998 wlidan dRemde) sistematurad 
qveyndeba saxalxo damcvelis ofisis mier.39 Tumca, rogorc statiis 
wina nawilebSi aRiniSna, mxolod erovnuli sasamarTloebis kompeten-
ciaSi Sedis amgvari sakiTxebis (individualuri sarCelebis) ganxilva. 
amdenad, Zalian mniSvnelovania saxalxo damcvelis damoukidebeli 
institutis arseboba, romelic mudmiv kontrols da monitorings 
uwevs evrogaerTianebis wevri saxelmwifoebis institutebs. 

mainc ras saqmianobs evrogaerTianebis saxalxo damcveli gaer-
Tianebis farglebSi evropis ekologiuri samarTlis normebis ukeT 
aRsrulebis mizniT? 

erTi mxriv, misi saqmianobis ZiriTadi mizania im naklovanebaTa 
monitoringebi, romlebic tardeba wevri saxelmwifoebisa da gaer-
Tianebis samarTals Soris; meore mxriv, saxalxo damcveli ixilavs 
imgvar saCivrebs, romlebic gaerTianebis institutebis gaumarTav 
saqmianobas exeba. am mxriv, saxalxo damcveli akontrolebs, Tu ra-
mdenad gamWvirvaled axorcieleben sakuTar saqmianobas es institu-
tebi, maT Soris ekologiuri wonasworobis SenarCunebisa da adamia-
nis ekologiuri uflebebis dacvis mxriv. gasaTvaliswinebelia is ga-
remoeba, rom saxalxo damcvelis ofisi gansakuTrebul yuradRebas 
gamWvirvale saqmianobasa da oficialuri struqturebis angariSval-
debulebas aqcevs, rac metad mniSvnelovania ekologiuri uflebebis 
dacvis mxriv, rameTu adekvaturi da obieqturi informaciis flo-
ba TavisTavad ekologiuri uflebebis dacvas niSnavs. amasTanave, 
saxalxo damcvelis mier ganxorcielebuli monitoringis erT-erTi 
mniSvnelovani mimarTuleba imis dadgenaa, Tu ramdenad adekvatur 
zomebs iReben Sesabamisi institutebi sazogadoebisaTvis informa-
ciis xelmisawvdomobis TvalsazrisiT. 

sainteresoa, rom evrogaerTianebis saxalxo damcvelis ofiss sa-
CivriT SeuZlia mimarTos nebismierma fizikurma (moqalaqe an mudmi-
vad mcxovrebi piri) da iuridiulma pirma, xolo saCivris wardgena 
SesaZlebelia evrogaerTianebis nebismieri institutis winaaRmdeg. 
amasTanave, Tu saqme Seexeba erovnul institutebs, saxalxo damcve-
li saqmes Sesabamis erovnul struqturebs gadaugzavnis. 

39. Reports on the activities of the European Ombudsman - Committee on Petitions. http://www.
ombudsman.europa.eu.
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5. 	 daskvna

winamdebare statiaSi ganxiluli sakiTxebis analizidan gamomdi-
nare da imis gaTvaliswinebiT, rom evropis gaerTianebis erT-
erTi umTavresi mizani adamianis uflebebis dacvaa, SesaZlebelia, 
gakeTdes Semdegi daskvna: miuxedavad imisa, rom evropis gaerTia-
nebis Camoyalibebis saTaveebTan adamianis ekologiuri uflebebis 
dacvaze saubari saerTod ar yofila, es sakiTxi Tanamedrove evro-
gaerTianebis samarTlis umniSvnelovanesi da ganuyofeli nawilia. 
es sakiTxi gansakuTrebiT mniSvnelovania, Tu gaviTvaliswinebT im 
garemoebas, rom dRevandeli evrogaerTianebis samarTalsa da saer-
Tod politikaSi es sakiTxi gansakuTrebiT aqtualizebulia. amaze 
miuTiTebs TviT evrogaerTianebis institutebis saqmianoba da Ti-
Toeuli moqalaqis samarTlebriv-moraluri midgomac. samrewvelo 
progresis miuxedavad, rac adamianis ekologiuri uflebebis mniS-
vnelovan darRvevas iwvevda, dRes evrogaerTianebis farglebSi Se-
qmnilia imgvari samarTlebrivi baza, romelic realur berketebs  
qmnis am uflebebis darRvevis winaaRmdeg. evrogaerTianebis qveynebSi 
Zalian aqtualuria garemosdacviTi samarTlis urTierTharmoniza-
ciis sakiTxic, rac umniSvnelo, magram mainc arsebuli naklovanebe-
bisa da samarTlebrivi koliziebis aRmofxvras Seuwyobs xels. Zalze 
sainteresoa evropuli marTlmsajulebis sasamarTlos saqmianobac, 
romelic sakuTari kompetenciis farglebSi maqsimalurad cdilobs 
moaxdinos imgvari precedentuli samarTlis Camoyalibeba, romelic 
realur gavlenas moaxdens adamianis ekologiuri uflebebis dacvis 
institutis Semdgom ganviTarebaze, rameTu mxolod saerTo Zalisx-
meviTa da erToblivi mondomebiT aris SesaZlebeli garemos jansaRi 
saxiT SenarCuneba axlandeli da momavali Taobebis interesebis ga-
TvaliswinebiT.



23

besarion boxaSvili

adamianis uflebaTa evropuli sasamarTlos  roli 
socialur, ekonomikur da kulturul  uflebaTa 
dacvis sferoSi

`adamianis uflebebi ar gaxlavT utopiuri idea-
lebi. uflebebisa da Tavisuflebebis dacva moiTxo-
vs ... erovnul, regionalur da saerTaSoriso doneze 
samarTlebrivi sistemebis Camoyalibebas, romel-
Ta saSualebiTac individualur pirebs eqnebaT Se-
saZlebloba, gaasaCivron da idavon TavianTi darR-
veuli uflebebis Taobaze ~�.

adamianis uflebaTa da TavisuflebaTa universaluri xasiaTi, ur-
TierTdamokidebuloba da ganuyofloba calsaxad iqna dadasture-
buli venis deklaraciiTa da samoqmedo gegmiT�. Tumca xsenebulma 
deklaraciam wertili dausva uflebebis dayofas Taobebad da ga-
cxadebul iqna, rom socialuri, ekonomikuri da kulturuli ufle-
bebi iseve mniSvnelovania, rogorc samoqalaqo da politikuri xa-
siaTis uflebebi da saxelmwifoebi valdebulni arian, maqsimalurad 
uzrunvelyon yvela saxis uflebebi, amave dros, venis deklaraciam 
da samoqmedo gegmam dasabami daudo azrTa sxvadasxvaobisa da pole-
mikis wamoWras yvela saxis uflebebisa da Tavisuflebebis Tanaswori 
xasiaTis, urTierTdamokidebulobisa da ganuyoflobis ganmartebas-
Tan dakavSirebiT. 

�. gaerTianebuli erebis organizaciis adamianis uflebaTa komisar q-n arbos gancxadeba 
samuSao jgufis Sexvedraze, romlis mizanic aris winadadebebis SemuSaveba ekonomikuri, 
socialuri da kulturuli uflebebis paqtis damatebiTi oqmis SemuSavebasTan dakav-
SirebiT, 2005 wlis 14 ianvari. 
�. adamianis uflebaTa msoflio konferencia, vena, 1993 wlis 14-25 ivnisi, A/CONF.157/23, 
punqti 5.
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besarion boxaSvili

zemoxsenebuli polemika da azrTa sxvadasxvaoba ZiriTadad exeba 
uflebebisa da Tavisuflebebis Tanaswor ganxorcielebasa da da-
cvas praqtikul doneze. maSin rodesac regionul da saerTaSoriso 
doneze moqmedebs saxelmwifoebis mier samoqalaqo da politikuri 
xasiaTis uflebebis dacvasa da uzrunvelyofaze zedamxedveli or-
ganoebi, romlebic ixilaven saxelmwifoebis mxriv uSualod samoqa-
laqo da politikuri xasiaTis uflebebis savaraudo darRvevasTan 
dakavSirebul individualur ganacxadebs, fizikuri pirebi mokle-
bulni arian analogiur SesaZleblobas ekonomikur, socialur da 
kulturul uflebebTan mimarTebiT. im fonze, rodesac ar arsebobs 
sazedamxedvelo organoebi, romlebic pirdapir da uSualod ganixi-
laven ekonomikuri, socialuri da kulturuli xasiaTis uflebebis 
darRvevasTan dakavSirebul individualur pretenziebs, ismis ra-
mdenime kiTxva: SesaZlebelia Tu ara saerTod ekonomikuri, socia-
luri da kulturuli uflebebis ganxorcieleba praqtikul doneze? 
SesaZlebelia Tu ara, dainteresebulma pirma waradginos sarCeli, 
Tundac iribi formiT, saerTaSoriso sazedamxedvelo organoSi am 
saxis uflebebis darRvevasTan dakavSirebiT? 

bolo ori aTwleulis ganmavlobaSi regionalur da saerTaSoriso 
doneze ganviTarebuli samarTlebrivi da sasamarTlo praqtika naT-
lad migvaniSnebs im faqtze, rom ekonomikuri, socialuri da kul-
turuli uflebebis gasaCivreba SesaZlebelia, magram ara pirdapiri, 
aramed iribi gziT, anu samoqalaqo da politikuri xasiaTis uflebe-
bis moqmedebis farglebis gafarToebis meSveobiT. regionalur saze-
damxedvelo organoebis, romelTa Soris gansakuTrebiT aRsaniSnavia 
adamianis uflebaTa evropuli sasamarTlo, uaxlesi samarTlebrivi 
praqtika naTlad migvaniSnebs, rom, marTalia, evropuli sasamarT-
los ZiriTadi da uwinaresi daniSnuleba saxelmwifoebis mier samo-
qalaqo da politikuri uflebebis efeqturi dacvis uzrunvelyo-
faze zedamxedvelobaa, magram sul ufro da ufro xSirad stras-
burgis sasamarTlo afarToebs samoqalaqo da politikuri xasiaTis 
calkeuli uflebebis farglebs imgvarad, rom urTierTobebi, romle-
bic erTi SexedviT ekonomikuri, socialuri da kulturuli xasiaTis 
uflebebis regulirebis sagnad warmoCndebian, eqcevian samoqalaqo 
da politikuri xasiaTis uflebebis regulirebis sferoSi da, Sesaba-
misad, sasamarTloc kompetenturia, rom ganixilos isini.

xsenebuli praqtikiT adamianis uflebaTa evropuli sasamarTlo 
cdilobs, aRmofxvras is xarvezi, romelic ukavSirdeba ekonomikuri, 
socialuri da kulturuli uflebebis praqtikul ganxorcielebasa 
da efeqtur dacvaze zedamxedveli organoebis ararsebobas. marTa-
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lia, arapirdapir, magram strasburgis sasamarTlo, samoqalaqo da 
politikuri xasiaTis uflebebis moqmedebis sferos gafarToebiT, 
mainc efeqturad icavs ekonomikuri, socialuri da kulturuli xa-
siaTis uflebebs. 

xsenebuli praqtika da adamianis uflebaTa evropuli sasamarT-
los uaxlesi precedentuli samarTali naTlad migvaniSnebs, rom 
TiTqmis yvela ekonomikuri, socialuri da kulturuli ufleba 
SeiZleba moxvdes calkeuli samoqalaqo da politikuri uflebebis 
konkretuli debulebebis moqmedebis farglebSi, magaliTad: janmr-
Telobisa da janmrTeli garemos ufleba inkorporirebul iqna si-
cocxlis uflebaSi, wamebis, araadamianuri da Rirsebis Semlaxveli 
mopyrobis akrZalvaSi da moicavs iseT umniSvnelovanes aspeqtebs, 
rogorebicaa; janmrTeli garemos uzrunvelyofa, sicocxlisaTvis 
saSiSi garemos Sesaxeb mosaxleobis dauyovnebliv informireba da 
qmediTi RonisZiebebis miReba problemebis aRmosafxvrelad, same-
dicino momsaxurebis aRmoCenasTan dakavSirebiT diskriminaciis 
akrZalva, TavisuflebaSezRudul pirTa uzrunvelyofa samedicino 
momsaxurebiTa da mkurnalobiT; Sromis ufleba, Tavis mxriv, yo-
velTvis mWidrodaa gadajaWvuli monobisa da iZulebiTi Sromis 
akrZalvasTan, profkavSirebis daarsebasTan, maT wevrobasa da maT 
saqmianobaSi monawileobasTan, rac garantirebulia Sekrebisa da ma-
nifestaciis uflebiT; sacxovreblis ufleba da is urTierTobebi, 
romlebic xvdeba am socialuri uflebis sferoSi, piradi da ojaxu-
ri cxovrebis pativiscemis uflebis ganuyofeli nawilia.

yovelive zemoxsenebuli naTlad miuTiTebs, rom maSin, rodesac 
pirdapiri gziT SeuZlebelia ekonomikuri, socialuri da kulturu-
li uflebebis ganxorcieleba da dacva regionalur Tu saerTaSori-
so doneze, am uflebebis dacva mainc xdeba iribi gziT da am mxriv 
gansakuTrebiT aRsaniSnavia adamianis uflebaTa evropuli sasamar-
Tlos roli.

swored adamianis uflebaTa evropuli sasamarTlos precedentu-
li samarTlis qvemoT mocemuli analizi naTeli dasturia, rom Se-
saZlebelia sasamarTlo zedamxedvelobis ganxorcieleba janmrTe-
lobis uflebis, sacxovreblis uflebis, Sromis uflebis dacvasTan 
dakavSirebiT. xsenebuli uflebebi wminda ekonomikuri da socialu-
ri xasiaTisaa da, amave dros, udidesi mniSvneloba aqvT TiToeuli 
adamianisaTvis yoveldRiur cxovrebaSi. Sesabamisad, sasamarTlos 
gziT maTi dacva aris winapiroba am uflebebis efeqturi ganxorcie-
lebisaTvis. 
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1. 	 janmrTelobis ufleba da evropuli sasamarTlo

ekonomikuri, socialuri da kulturuli uflebebidan janmrTe-
lobis uflebis ganxorcieleba da efeqturad dacva yvelaze ufro 
gavrcelebulia da xSirad gvxvdeba praqtikaSi. janmrTeloba - esaa 
adamianis sruli fizikuri, sulieri da socialuri sijansaRe da 
ara mxolod garkveuli daavadebebis arqona�. maSin rodesac ar 
moipoveba `sijansaRis~ zusti ganmarteba TviT msoflio janda-
cvis organizaciis konstituciis mosamzadebel masalebSic�ki (tra-
vaux preparatoires), janmrTelobis cneba ekonomikuri, socialuri 
da ekonomikuri uflebebis gaeros eqspertTa komitetma ganmarta, 
rogorc ufleba, romelic vrceldeba ara mxolod droul da Se-
saferis mkurnalobaze, aramed aseve janmrTelobis iseT bazisur 
aspeqtebze, rogorebicaa: xelmisawvdomoba sufTa sasmel wyalsa 
da sanitariaze, Sesaferisi sakvebisa da standartebis arseboba-
ze, saWiro vitaminebiT uzrunvelyofaze, janmrTel garemosa da 
samuSao pirobebze, janmrTelobasTan dakavSirebuli ganaTlebiT 
uzrunvelyofaze, maT Soris sqesobriv da reproduqciul janmrTe
lobasTan dakavSirebiTac.� 

janmrTelobis ufleba ar niSnavs uflebas, iyo janmrTeli, ara-
med igi moiazrebs individis socialur-ekonomikur mdgomareobas da 
saxelmwifos xelT arsebul resursebsa da SesaZleblobas, uzrunve-
lyos piris janmrTeloba. 

janmrTelobis uflebis moqmedebis farglebi mniSvnelovnad ga-
farTovda bolo aTwleulSi da moicva iseTi mniSvnelovani aspeqte-
bi, rogorebicaa: uflebis pativiscema, dacva da ganxorcieleba. 

janmrTelobis uflebis pativiscema gulisxmobs mkurnalobasa da 
samedicino momsaxurebaze garkveuli jgufebisaTvis uaris Tqmis an 
SezRudvis akrZalvas. aseT jgufebSi moiazrebian patimrebi, umcire-
sobebi, TavSesafris maZieblebi da aralegaluri migrantebi. janmr-
Telobis uflebis pativiscema moiTxovs diskriminaciuli politikis 
kategoriul akrZalvas mkurnalobaze xelmisawvdomobasTan dakavSi-
rebiT da akisrebs valdebulebas saxelmwifoebs, gaataron efeqturi 

�. msoflio jandacvis organizaciis konstituciis preambula, romelic miRebul iqna 
janmrTelobis saerTaSoriso konferenciaze, niu-iorki, 1946 wlis 19-22 ivnisi; xelmo-
werilia 1946 wlis 22 ivliss 61 saxelmwifos warmomadgenelTa mier (Official Records of the 
World Health Organization, no. 2, gv. 100) da ZalaSi Sevida 1948 wlis 7 aprils.
�. Katarina Tomasevski, Health Rights, Economic, Social and Cultural Rights, Absjorn Eide, Cata-
rina Krause and Allan Rosas, 1995.
�. ekonomikuri, socialuri da kulturuli uflebebis komitetis zogadi moxseneba: 
ufleba janmrTelobis maqsimalurad efeqturad dacvasTan dakavSirebiT, 11/08/2000. 
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RonisZiebebi am mxriv;
janmrTelobis uflebis dacva xorcieldeba saxelmwifos mier 

Sesabamisi kanonmdeblobis miRebiT an iseTi RonisZiebebis ganxor-
cielebiT, romlebic uzrunvelyofen Tanabar xelmisawvdomobas 
mkurnalobaze, romelsac uzrunvelyofs ara saxelmwifo, aramed 
me-3 mxare, anu kerZo seqtori. xsenebuli aspeqti aseve gulisxmobs 
im garantiis arsebobas, rom jandacvis seqtoris privatizaciam 
safrTxe ar Seuqmnas samedicino momsaxurebisa da mkurnalobis, 
agreTve samedicino preparatebis xelmisawvdomobas, xarisxiano-
bas, vargisianobasa da maT gasaRebas. janmrTelobis uflebis da-
cvis erT-erTi yvelaze ufro mniSvnelovani aspeqti samedicino 
personalis saTanado doneze momzadeba da maTi praqtikis kon-
trolis uzrunvelyofaa;

janmrTelobis uflebis ganxorcieleba moicavs saxelmwifos mier 
sakanonmdeblo bazisa da erovnuli jandacvis politikis SemuSave-
basa da praqtikul ganxorcielebas, maT Soris umTavres infeqciur 
daavadebebTan dakavSirebiT imunizaciis programebis ganxorciele-
bas da Tanabar xelmisawvdomobas vitaminebiT mdidar sakvebsa da sas-
mel wyalze, sanitariasa da janmrTel garemoze, sakmarisi saavadmyo-
foebis, klinikebisa da samkurnalo dawesebulebebis mSeneblobasa da 
maT funqcionirebas, yovelive zemoxsenebulis Tanabar gadanawile-
bas saxelmwifos SigniT imgvarad, rom yvela kuTxis mcxovrebT da 
umciresobebs Tanabrad miuwvdebodeT xeli janmrTelobis dacvasa 
da mkurnalobaze.

janmrTelobis uflebis mniSvnelobidan gamomdinare, adamia-
nis uflebaTa evropuli sasamarTlo gansakuTrebiT aqtiuria zemo
xsenebuli uflebis dacvasa da praqtikul doneze ganxorcielebaSi. 
rogorc aRiniSna, evropuli sasamarTlo janmrTelobis uflebasTan 
dakavSirebul aspeqtebs ganixilavs ramdenime samoqalaqo da poli-
tikuri uflebis debulebaTa farglebSi, rogorebic aris: sicocxlis 
ufleba, wamebis, araadamianuri da Rirsebis Semlaxveli mopyrobisa da 
sasjelis akrZalva, piradi cxovrebis pativiscemis ufleba da sxv.

sicocxlis uflebis, wamebis akrZalvisa da piradi cxovrebis pa-
tiviscemis konteqstSi strasburgis sasamarTlom ramdenime Zalze 
mniSvnelovani saqme ganixila, romlebic moicavdnen janmrTelobis 
uflebis iseT aspeqtebs, rogorebicaa: mZime avadmyofobiT daavade-
buli piris deportacia qveyanaSi, sadac SeuZlebeli iyo jerovnad 
mkurnaloba, sicocxlisaTvis saSiS garemoSi cxovreba, patimrebis 
uzrunvelyofa saTanado mkurnalobiT, samedicino personalis saTa-
nado doneze momzadeba, eqimis mier daSvebuli Secdomebi da sxv.
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samedicino momsaxurebasa da mkurnalobaze xelmisawvdomobasTan 
dakavSirebiT aSkarad diskriminaciuli praqtika erTmniSvnelovnad 
iqna dagmobili adamianis uflebaTa evropuli sasamarTlos mier 
cnobil saxelmwifoTaSoris saqmeSi - Cyprus v. Turkey� (kviprosi Tur-
qeTis winaaRmdeg). sasamarTlos ganmartebiT: `maSin, rodesac naTe-
li xdeba, rom xelSemkvrel saxelmwifoTa xelisuflebis organoebi 
safrTxes uqmnian individis sicocxles misTvis im saxis samedicino 
momsaxurebaze uaris gacxadebiT, romelic xelmisawvdomia zogadad 
mosaxleobisaTvis, dRis wesrigSi SesaZloa dadges sicocxlis ufle-
bis savaraudo darRvevis sakiTxi~.

precedentuli samarTali naTlad warmoaCens xelSemkvreli saxel-
mwifoebis pozitiur valdebulebebs janmrTelobis dacvis sferoSi. 
xsenebulis naTeli warmoCenaa sasamarTlos ganCineba saqmeze - Calve-
lli and Caglio v. Italy�(kalveli da ciglio italiis winaaRmdeg). sasamar-
Tlos Tanaxmad, saxelmwifoebi valdebulni arian, SeimuSaon iseTi 
samarTlebrivi sistema, sakanonmdeblo da praqtikuli kuTxiT, rom 
maqsimalurad iqnes daculi pacientTa sicocxle, xolo saavadmyo-
foSi, pacientis gardacvalebasTan dakavSirebiT, warmoebul iqnes 
swrafi, yovlismomcveli da efeqturi gamoZieba, Sedegad ki SesaZle-
beli unda iyos pasuxismgebeli piris moZieba da dasja. rac Seexeba 
efeqtur saSualebebs janmrTelobis arasaTanado dacvasTan daka-
vSirebiT samedicino personalis mier pacientis mimarT daSvebul 
SecdomebTan mimarTebiT, sasamarTlom ganmarta, rom aucilebeli ar 
aris sisxlis samarTlis saqmis aRZvra. aseT SemTxvevebSi samoqalaqo 
samarTalwarmoeba srulad akmayofilebs samarTlebrivi dacvis efe-
qturi saSualebebis moTxovnebs. 

adamianis janmrTelobisa da sicocxlis dacva mxolod forma-
lurad ar aris sakmarisi imisaTvis, raTa saxelmwifoebma jerovnad 
Seasrulon maTze dakisrebuli valdebulebebi. saqmeSi – D. v. the 
United Kingdom� (d. gaerTianebuli samefos winaaRmdeg), ganmcxade-
beli daavadebuli iyo Sidsis virusiT da mas emuqreboda depor-
tacia sent-kitsSi. ganmcxadebeli amtkicebda, rom deportaciis Se-
mTxvevaSi igi moklebuli iqneboda SesaZleblobas, mieRo saTanado 
samedicino daxmareba sent-kitsSi, sadac ar arsebobda Sesabamisi 
mkurnalobis centrebi Tu saWiro medikamentebi. mas Semdgom, rac 
gaerTianebuli samefos mTavrobam miiRo gadawyvetileba ganmcxade-

�. ganacxadi #25781/94, 2001 wlis 10 maisis ganCineba.
�. 2002 wlis 17 ianvris ganCineba, ganacxadi #32967/96; P. Leach, Taking a Case to the Euro-
pean Court of Human Rights, 2005.
�. 1997 wlis 2 maisis ganCineba (ganacxadi #30240/96).
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blis deportaciasTan dakavSirebiT, b-nma d-m ganacxadiT mimarTa 
adamianis uflebaTa evropul sasamarTlos da amtkicebda, rom misi, 
rogorc SidsiT daavadebuli avadmyofis, deportacia qveyanaSi, sa-
dac SeuZlebeli iqneboda Sesabamisi da jerovani mkurnalobis Ca-
tareba, ewinaaRmdegeboda sicocxlis uflebisa da wamebis akrZal-
vis debulebebs. miuxedavad imisa, rom formalurad gaerTianebuli 
samefo ar iyo valdebuli, TavSesafari mieca SidsiT daavadebuli 
pirisaTvis da aRmoeCina Sesabamisi mkurnaloba, evropulma sasamar-
Tlom Seafasa mis winaSe warmodgenili faqtebi da mtkicebulebebi 
da mivida im daskvnamde, rom ganmcxadeblis deportacia sent-kitsSi 
da arajerovani samedicino mkurnalobis riski, winaaRmdegobaSi mo-
vidoda konvenciis me-3 muxliT garantirebul wamebis, araadamianu-
ri da Rirsebis Semlaxveli mopyrobis akrZalvasTan da, Sesabamisad, 
xelyofda janmrTelobis dacvis efeqtur garantiebs.

bolo dros ganviTarebuli evropuli sasamarTlos precedentuli 
samarTali erTmniSvnelovnad miuTiTebs im faqtze, rom konvenciis 
me-3 muxlis debulebebis Sesabamisad, xelSemkvrel saxelmwifoebs 
akisriaT TiTqmis absoluturi valdebuleba, uzrunvelyon patimre-
bi saTanado da jerovani samedicino momsaxurebiTa da mkurnalobiT. 
aRniSnuli midgoma kidev ufro gaamyara wamebis sawinaaRmdego ko-
mitetma, romelmac me-3 zogad moxsenebaSi aRniSna, rom: `araadekva-
turi mkurnaloba da janmrTelobis dacva SesaZloa Zalian swrafad 
gadaizardos araadamianur da Rirsebis Semlaxvel mopyrobaSi~. xse-
nebulis naTeli dasturia evropuli sasamarTlos (evropuli komi-
siis) mier miRebuli gadawyvetileba saqmeze - Hurtado v. Switzerland� 
(hurtado SvedeTis winaaRmdeg). aRniSnuli saqme mogvianebiT mego-
bruli morigebiT damTavrda, magram morigebis miRwevamde evropul-
ma komisiam daadgina, rom dairRva me-3 muxli, radgan ganmcxadebeli 
dapatimrebis Semdgom ar uzrunvelyves saTanado samedicino Semow-
mebiT, igi ar gaaSuqes rentgenze 7 dRe-Ramis ganmavlobaSi. mogvia-
nebiT ganxorcielebulma Semowmebam ki cxadyo, rom ganmcxadebels 
gatexili hqonda nekni, rac Zalian mtkivneulia da, Sesabamisad, xe-
lisuflebis organoebis mxridan ganmcxadeblis janmrTelobisadmi 
gulgrilma damokidebulebam gamoiwvia araadamianuri da Rirsebis 
Semlaxveli mopyroba.

analogiuri midgoma ganaxorciela sasamarTlom saqmeSi - Popov 
v. Russia,10 sadac ganmcxadebeli patimrobaSi imyofeboda moskovis 
winaswar sagamoZiebo izolatorSi #77/1. samedicino Semowmebis Se-

�. ganacxadi #17549/90.
10. ganacxadi #26853/04, 2006 wlis 13 ivlisis ganCineba.
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degad gacemul iqna rekomendacia, rom ganmcxadebels gaevlo uro-
onkologiuri gamokvleva da cistoskopia. xsenebuli gamokvleva 
ramdenimejer iqna daniSnuli, magram ver ganxorcielda, radganac 
ganmcxadebels uwevda sasamarTlo samarTalwarmoebis sxdomebze 
daswreba, daniSnuli gamokvleva ki yovelTvis emTxveoda im dros, 
rodesac ganmcxadebeli unda yofiliyo sasamarTlo sxdomebze. vi-
naidan wlisa da cxra Tvis ganmavlobaSi ganmcxadebeli ar yofi-
la gasinjuli uroonkologis mier da ar Catarebula citoskopia 
(Tundac ar yofiliyo zemoxsenebuli samedicino rekomendacia ga-
mokvlevis CatarebasTan dakavSirebiT, ruseTis kanonmdeblobis Ta-
naxmad, xsenebuli Semowmeba unda ganxorcielebuliyo weliwadSi er-
Txel mainc), sasamarTlom daadgina, rom ganmcxadebeli ar yofila 
uzrunvelyofili saTanado samedicino daxmarebiT. 

amasTanave, sasamarTlom yuradReba gaamaxvila im faqtze, rom 
simsivnis zusti diagnozis dasmis Semdgom gaWianurebas SesaZloa 
ukve mohyoloda savalalo Sedegebi, rodesac qirurgiuli Carevac 
ki SeuZlebeli gaxdeboda. aRniSnulis gaanalizeba da aRqma ki, sava-
raudod, autanel tanjvasa da daucveloba-ususurobis SegrZnebas 
badebda ganmcxadebelSi, gansakuTrebiT ki im faqtoris mxedveloba-
Si miRebiT, rom man icoda Tavis prostataSi neoplazmis arsebobis 
Sesaxeb, rac gamoaSkaravebul iqna pirveladi ultrabgeriTi Semow-
mebiT da amitomac saWiroebda kvalificirebuli specialistis mier 
Semowmebis ganxorcielebasa da saboloo diagnozis dasmas.

cixis administraciis mxridan ganmcxadeblis janmrTelobaze ara-
sakmarisi zrunva iqna dadgenili aseve saqmeSi - Keenan v. the United 
Kingdom11. aRniSnuli saqme exeboda fsiqikurad gauwonasworebel 
patimars, romelsac midrekileba hqonda TviTmkvlelobisaken. aseT 
pirobebSi patimris dasja da misi karcerSi moTavseba, sadac ganmar-
toebiT yofnis drosac man Tavi CamoixrCo, aseve misTvis 28 dRiT 
patimrobis gagrZeleba da ganmcxadeblis fsiqiatriul saavadmyo-
foSi gadagzavnaze Tavis Sekaveba cixis administraciis mxridan iyo 
evropuli konvenciis me-3 muxlis debulebebis darRveva.

ra Tqma unda, zemoxsenebuli ar niSnavs, TiTqos saxelmwifos in-
dividebis janmrTelobaze zrunvis valdebuleba hqondes mxolod ma-
Sin, rodesac es ukanasknelni patimrobaSi imyofebian. saqmeSi - L.C.B 
v. the United Kingdom12 - ganmcxadebeli cdilobda, daerwmunebina 
evropuli sasamarTlo saxelmwifos pasuxismgeblobaSi mis leikemiiT 
daavadebasTan dakavSirebiT, romelic mas, savaraudod, ganuviTarda 

11. 2001 wlis 3 aprilis ganCineba, ganacxadi N27229/95.
12. 1998 wlis 9 ivnisis ganCineba, ganacxadi N23413/94.
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misi mamis yofniT qristeSobis kunZulze 1957-1958 wlebSi, sadac, 
im dros gaerTianebuli samefos mTavrobam ganaxorciela ramdenime 
sacdeli atomuri afeTqeba. saxeldobr: ganmcxadebeli amtkicebda, 
rom gaerTianebuli samefos mTavrobam ver SeZlo, saTanado doneze 
uzrunveleyo, misi mama ganrideboda sicocxlisaTvis saSiS radia-
cias. Tumca sasamarTlom ver daadgina mizezobrivi kavSiris arse-
boba 50-ian wlebSi ganxorcielebul sacdel atomur afeTqebasa da 
ganmcxadeblis leikemias Soris da, Sesabamisad, ar cno konvenciis 
debulebebis (sicocxlis uflebis) darRveva, ganCinebaSi aRniSna, 
rom `mizezobrivi kavSiris arsebobis SemTxvevaSi, Tuki mamis radia-
ciiT dasxiveba safrTxes Seuqmnida ganmcxadeblis janmrTelobas, 
saxelmwifo valdebuli iqneboda, gaefrTxilebina ganmcxadeblis mS-
oblebi da mudmivad ewarmoebina ganmcxadeblis janmrTelobis mdgo-
mareobis monitoringi~.

janmrTeli da cxovrebisaTvis usafrTxo garemos uzrunvelyofis 
valdebulebas exeboda saqme - Fadeyeva v. Russia13, romelSic ganmcxa-
debeli qalbatoni amtkicebda, rom misi janmrTelobis mdgomareo-
ba gauaresda metalurgiuli qarxnis gverdiT cxovrebiT. marTalia, 
ganmcxadebels ar gaaCnda raime saxis dokumenti, romelic pirdapir 
daadasturebda, rom misi avadmyofoba gamowveuli iyo garemos dabin-
ZurebiT, ganmcxadebelma mainc SeZlo, sasamarTlosaTvis waredgina 
sxvadasxva saxis oficialuri dokumentebi, romlebic, Tavis mxriv, 
adasturebdnen garemos uxeSi dabinZurebis faqts. ganmcxadeblis 
Tanaxmad, wardgenili dokumentebi amtkicebdnen, rom garemos aseT 
dabinZurebas daqvemdebarebuli piri aucileblad ganicdida janmr-
Telobis gauaresebas da seriozuli ziani miadgeboda. winamdebare sa-
qmeSi evropulma sasamarTlom daadgina, rom ruseTis xelisuflebis 
adgilobrivi organoebi saqmis kursSi iyvnen garemos gadaWarbebul 
dabinZurebasTan dakavSirebiT da SeeZloT SeefasebinaT, Tu raoden 
didi ziani SeiZleboda miyeneboda adgilobriv macxovreblebs. xe-
lisuflebis organoebs aseve unda SeefasebinaT dabinZurebiT war-
moqmnili safrTxe da ganexorcielebinaT RonisZiebebi garemos da-
binZurebis SemcirebasTan dakavSirebiT. zemoxsenebuli garemoebebis 
erTobliobam naTlad warmoaCina kavSiri garemos dabinZurebasa da 
saxelmwifos pozitiur valdebulebas Soris - uzrunvelyofil iqnes 
janmrTeli da usafrTxo garemo. Sedegad, strasburgis sasamarTlom 
daadgina, rom severstalis metalurgiuli qarxnis mier garemos da-
binZurebis Sedegad gamowveuli Sedegebi ar Seesabameboda janmrTe-
lobisaTvis aucilebel standartebs, romlebic dadgenili iyo ru-

13. 2005 wlis 9 ivnisis ganCineba, ganacxadi #55723/00.
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seTis Sesabamisi kanonmdeblobiT. aRniSnulis safuZvelze ruseTis 
xelisuflebis Sesabamisi organoebis umoqmedoba garemos dabinZure-
bis Sedegebis gamosworebasa da dabinZurebis donis ruseTis kanon-
mdeblobiT dadgenil Sesabamis standartebTan moyvanasTan dakavSi-
rebiT, strasburgis sasamarTlom miiCnia saxelmwifoze dakisrebuli 
pozitiuri valdebulebis darRvevad me-8 muxliT garantirebuli 
piradi da ojaxuri cxovrebis pativiscemis uflebis kuTxiT.

ara mxolod sacxovreblad janmrTeli garemo da samedicino dax-
mareba xvdeba evropuli konvenciis arealSi, aramed aseve am same-
dicino daxmarebis aRmoCena kvalificiuri samedicino personalis 
mier. Tumca ramdenad SesaZleblia, samedicino personalis mier 
daSvebulma Secdomam gamowvios xelSemkvreli saxelmwifos pasuxis-
mgebloba, es damokidebulia konkretuli saqmis yvela faqtobriv 
garemoebaze. saqmeSi - Powell v. the United Kingdom14 - sasamarTlom 
daadgina: `ar SeiZleba gamoiricxos, rom xelSemkvreli saxelmwifos 
janmrTelobis dacvis sferoSi moqmedi xelisuflebis organoebis 
moqmedebam an umoqmedobam konkretul garemoebebSi dRis wesrig-
Si daayenos saxelmwifos pasuxismgebloba pozitiuri valdebule-
bebis Seusruleblobis kuTxiT. Tumca maSin, rodesac xelSemkvre-
li saxelmwifo uzrunvelyofs janmrTelobis dacvis muSakTa ma-
Rali standartebiT momzadebasa da pacientTa sicocxlis dacvas, 
sasamarTlo ar miiCnevs, rom eqimis an jandacvis muSakis calkeuli 
SecdomisaTvis an pacientis mimarT gaufrTxilebeli zianis miyene-
basTan dakavSirebiT, pasuxismgebloba daekisros xelSemkvrel mopa-
suxe saxelmwifos, rac sakmarisi iqneba ... saxelmwifos pozitiuri 
valdebulebis darRvevisaTvis~. analogiuri midgoma ganaxorciela 
sasamarTlom mogvianebiT ganviTarebul precedentul samarTalSi 
saqmeze - Vo. v. France.15aRniSnul saqmeSi saubaria iSviaT fatalur 
damTxvevze - Secdoma dauSva frangma ginekologma, romelmac ver 
gaarkvia pacientTan saubrisas (pacientis mier frangulis arcodnis 
gamo), Tu ra surda am ukanasknels da samedicino istoriis gacnobis 
Semdgom Seudga kontraceptivis (spiralis) amoRebas. imave dRes ima-
ve gvaris orsuli qalbatoni vu iyo Cawerili miRebaze. eqimi gvian 
mixvda Secdomas, samwuxarod, ukve dazianebuli iyo sawyle buSti da 
saWiro gaxda nayofis mocileba. miuxedavad gaufrTxileblad daS-
vebuli Secdomisa, strasburgis sasamarTlom miiCnia, rom gineko-
logis mier daSvebuli Secdomis gamo saxelmwifo ar SeiZleboda Ca-
Tvliliyo pasuxismgeblad. amasTanave, sasamarTlom gansakuTrebuli 

14. 2000 wlis 4 maisis ganCineba, ganacxadi #45305/99.
15. 2004 wlis 8 agvistos ganCineba, ganacxadi #53924/00.
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yuradReba dauTmo im faqts, rom evropul saxelmwifoebs Soris ar 
iyo miRweuli konsensusi im sakiTxTan dakavSirebiT, sargeblobda 
Tu ara nayofi sicocxlis uflebiT.

janmrTelobis ara mxolod arsebiTi xasiaTis ufleba, aramed 
aseve proceduruli sakiTxebi aisaxa evropul konvenciaSi. saqmeSi 
- Feldbrugge v. the Netherlands16 (feldbruJi niderlandebis winaaR-
mdeg) - `sasamarTlom pirvelad ganixila socialuri dacvis sakiTxe-
bTan dakavSirebuli aspeqtebi, kerZod ki avadmyofobis dazRvevas-
Tan dakavSirebuli sakiTxi~. sasamarTlom gadawyvita, gaefarToebina 
evropuli konvenciis me-6 muxlSi arsebuli samoqalaqo uflebaTa 
avtonomiuri koncefcia imgvarad, rom am ukanasknels moecva avad-
myofobasTan dakavSirebuli dazRveva da, Sesabamisad, saxelmwifos 
dakisreboda valdebuleba, xsenebul sakiTxTan dakavSirebiT indi-
videbi uzrunveleyo samarTliani da miukerZoebeli sasamarTlos 
uflebiT. 		   

2. 	 sacxovreblis ufleba da evropuli sasamarTlo

`amJamad msoflioSi 100 milionze met adamians ar aqvs saxli, 1 mi-
liard adamians ki ar gaaCnia adekvaturi sacxovrebeli~.17 xsenebuli 
SemaSfoTebeli statistika naTlad metyvelebs sacxovreblis ufle-
bis mniSvnelobasa da misi efeqturad dacvis saWiroebaze. marTalia, 
sacxovreblis ufleba ar gulisxmobs keTilmowyobili da sruli 
komfortis mqone sacxovreblis, iseve rogorc sacxovreblis garSe-
mo didebuli baRebisa da parkebis qonis uflebas,18 me-4 zogad mox-
senebaSi19 eqspertTa komitetma ganacxada, rom sacxovreblis ufleba 
ar unda iqnes ganmartebuli viwrod da SezRudulad.

sxva sityvebiT, sacxovreblis ufleba ar niSnavs mxolod iseTi 
TavSesafris qonas, romelsac mxolod Tavze saxuravi aqvs. ekono-
mikuri, socialuri da kulturuli uflebebi xom swored `individ-
Si arsebuli Rirsebebidan~ gamomdinareobs, amdenad, sacxovreblis 
uflebac unda Seesabamebodes da ganimartos sxvadasxva faqtori-
sa da aspeqtis gaTvaliswinebiT. umTavresad ki mainc is unda gavi-

16. 1986 wlis 29 maisis ganCineba, ganacxadi #8562/79.
17. adekvaturi sacxovreblis ufleba (muxli 11 (1)), 1991 wlis 13 dekemberi, zogadi ko-
mentari #4 ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb paqtze. (zogadi 
komentarebi).
18. S. Leckie, The Right to Housing, Economic, Social and Cultural Rights, Absjorn Eide, Catarina 
Krause and Allan Rosas, 1995.
19. adekvaturi sacxovreblis ufleba (muxli 11 (1)), 1991 wlis 13 dekemberi, zogadi ko-
mentari #4 ekonomikuri, socialuri da kulturuli uflebebis Sesaxeb paqtze. (zogadi 
komentarebi).
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TvaliswinoT, rom yvela pirs unda hqondes sacxovreblis ufleba, 
miuxedavad misi Semosavlisa Tu ekonomikuri keTildReobisa. 

meore rigSi, ekonomikur, socialur da kulturul uflebaTa paq-
tis me-11 muxlis pirveli punqtis gaTvaliswinebiT, ufleba exeba ara 
mxolod sacxovrebels, aramed adekvatur sacxovrebels. adamianTa 
problemebis gadaWris komisiisa da 2000 wels TavSesafris globa-
luri strategiis Tanaxmad: `adekvaturi TavSesafari niSnavs ... ade-
kvatur pirad cxovrebas, adekvatur farTs, adekvatur usafrTxoe-
bas, adekvatur dRis sinaTlesa da ventilacias, adekvatur bazisur 
infrastruqturasa da adekvatur adgilmdebareobas samuSaosTan 
mimarTebiT – es yvelaferi ki gonivrul fasad. miuxedavad saxel-
mwifos ekonomikuri ganviTarebis donisa, mainc arsebobs dauyovne-
bliv Sesasrulebeli valdebulebebi, romelTa Sesrulebac aramc da 
aramc ar aris damokidebuli saxelmwifos ekonomikur ganviTarebasa 
da SesaZleblobebze“. 

paqti ekonomikur, socialur da kulturul uflebebTan dakavSi-
rebiT moiTxovs saxelmwifoebisagan, SemuSavdes sacxovreblis ero-
vnuli strategia, romelic, TavSesafris globaluri strategiis 32-e 
punqtis mixedviT, `unda gansazRvravdes TavSesafris mizansa da Tav-
Sesafris pirobebis ganviTarebas, moiZiebs Sesabamis resursebs zemox-
senebuli amocanebis gansaxorcieleblad da SeimuSavebs am resurse-
bis efeqturad da maqsimalurad mizanmimarTulad xarjvis meTodebs“. 
xsenebuli strategiis SemuSavebasa da ganxorcielebaSi aqtiurad unda 
monawileobdnen TavSesafris armqone da araadekvaturi TavSesafris 
mqone pirebi. eqspertTa komitetma ganmarta, rom saxelmwifoebis dau-
yovneblad Sesasrulebeli valdebulebaa pirebisaTvis sacxovreblis 
warTmevis an dazianebis akrZalva, efeqturi RonisZiebebis gatareba 
sacxovreblis dacvasTan dakavSirebiT. aRniSnulTan dakavSirebiT, 
komitetma me-7 zogad moxsenebaSi20 ganmarta da sakuTari definiciiT 
gansazRvra termini `iZulebiT gamosaxleba~. 

xsenebuli ganmartebis Tanaxmad, gamosaxleba niSnavs `sacxovre-
belSi mcxovrebi an garkveul miwaze dasaxlebuli pirebis mudmiv an 
droebiT gamoyras maTi nebis sawinaaRmdegod samarTlebrivi garan-
tiebis miniWebisa da dacvis gareSe. aRniSnuli ZiriTadad miuTiTebs 
TviTnebur da kanonis gverdis avliT ganxorcielebul gamosaxle-
baze da akrZalava ar vrceldeba gamosaxlebaze, romelic ganxor-
cielebulia kanonis moTxovnaTa sruli dacviT da kompetenturi 
organoebis warmomadgenlebis mier. aRsaniSnavia, rom am SemTxveva-

20. adekvaturi sacxovreblis ufleba (muxli 11 (1)),: iZulebiTi gamoZeveba, 1997 wlis 20 
maisi.
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Si erovnuli kanonmdebloba srulad unda Seesabamebodes adamianis 
uflebaTa sferoSi moqmed saerTaSoriso kanonmdeblobas.

praqtikul doneze adekvaturi sacxovreblis uflebis ganxorcie-
lebisa da dacvis sferoSi metad mniSvnelovania adamianis uflebaTa 
evropuli sasamarTlos roli. aRsaniSnavia is garemoeba, rom adekva-
turi sacxovreblis ufleba metad mWidrodaa gadajaWvuli konven-
ciis me-8 muxliT dacul piradi da ojaxuri da aseve sacxovreblis 
pativiscemis uflebasTan. saqmeSi _ Marzari v. Italy _21 sasamarTlo ki-
dev ufro Sors wavida da garda sacxovreblis dacvisa, aSkara gaxa-
da, rom konkretul SemTxvevebSi saxelmwifoebs SesaZloa daekis-
roT valdebuleba, uzrunvelyon avadmyofi pirebi TavSesafriT da 
mougvaron maT sacxovreblis problema. sasamarTlos Tanaxmad:

`miuxedavad imisa, rom evropuli konvenciis me-8 muxli zogadad 
ar moicavs saxelmwifosa da misi xelisuflebis organoebis valdebu-
lebas, gadaWras individebis sacxovreblis problemebi, xelisufle-
bis organoebis mxridan uaris gacxadebam mZime avadmyofi pirisaTvis 
sacxovrebeli problemebis mogvarebasTan dakavSirebiT, konkretul 
situaciebSi SesaZloa warmoSvas sakiTxi me-8 muxliT garantirebuli 
piradi cxovrebis pativiscemis uflebis darRvevasTan dakavSirebiT“. 

saqmeSi _ Chapman v. The United Kingdom22 _ evropulma sasamar-
Tlom ganixila q-ni sali Cepmenis ganacxadi, romelmac 1985 wels 
SeiZina miwis nakveTi da surda iq ecxovra `qaravnis tipis~ cxovre-
biT, mas Semdgom, rac igi gamoagdes sxvadasxva miwis nakveTidan. 
am SemTxvevaSic q-ns uari ganucxades miwis nakveTze cxovrebasTan 
dakavSirebiT da mas misces 15-Tviani vada miwis nakveTis dasatove-
blad. ganmcxadebelma ganacxadi Seitana evropul sasamarTloSi da 
igi amtkicebda me-8 muxlis debulebebis darRvevas. 1996 wels saqme-
ze - Buckley v. UK (1996) - miRebuli gadawyvetilebis msgavsad, mar-
Talia, sasamarTlom aRiara, rom moxda ganmcxadeblis me-8 muxliT 
garantirebul uflebaSi Careva, magram aRniSnuli ganxorcielda ka-
nonis moTxovnebis sruli dacviT da gamosaxleba aucilebeli iyo 
demokratiul sazogadoebaSi. sasamarTlo daeTanxma mTavrobas, rom, 
momTabare cxovrebasTan dakavSirebiT, rasac gegmavda ganmcxadebe-
li miwis nakveTze boSuri, `qaravnis tipis~, cxovrebiT, saWiro iyo 
SezRudvis gamoyeneba garemos dacvis interesebidan gamomdinare da 
saxelmwifos hqonda Sefasebis farTo zRvari.

21. 1999 wlis 4 maisis gadawyvetileba dasaSvebobis Sesaxeb, ganacxadi #36448/97.
22. 2001 wlis 18 ianvris ganCineba, ganacxadi # 27238/95.
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saqmeSi _ Loizidou v. Turkey23_ sasamarTlom ganixila ganmcxadeblis 
saCivari im miwasa da sacxovrebel saxlze xelmisawvdomobis SezRud-
vasTan dakavSirebiT, romelic mdebareobda TurqeTis mier okupire-
bul kviprosis CrdiloeT nawilSi. ganmcxadeblis mtkicebiT, miwis 
#5390 nakveTze man daiwyo binebis mSenebloba, romelTagan erT-
erTi gankuTvnili iyo misi da misi ojaxis sacxovreblad. marTalia, 
sasamarTlom ar gaavrcela me-8 muxlis debuleba _ `sacxovreblis~ 
farglebi im miwaze, romelzec dagegmilia binis aSeneba an iseT te-
ritoriaze, sadac piri gaizarda ojaxTan erTad, magram aRar cxo-
vrobs amJamad, sasamarTlom mainc daadgina konvenciis damatebiTi 
oqmis 1-li muxliT garantirebuli sakuTrebis uflebis darRveva. 

gansxvavebuli situacia iyo saqmeSi _ Selcuk and Asker v. Turkey24, 
sadac evropulma sasamarTlom Loizidou-s saqmisagan gansxvavebiT da-
adgina, rom dairRva evropuli konvenciis me-8 muxlis debulebebi. 
xsenebuli saqmis mixedviT, q-ni selCuki da b-ni askeri cxovrobdnen 
sofel islamkoiSi (TurqeTis samxreT-aRmosavleTi nawili) mTeli 
cxovrebis ganmavlobaSi. TurqeTis uSiSroebis Zalebma dawves maTi 
saxlebi da gaanadgures sakuTrebis umetesi nawili. aRniSnulis Se-
degad ganmcxadeblebi iZulebulni Seiqnen, daetovebinaT sofeli. 
evropulma sasamarTlom mxedvelobaSi miiRo saqmis faqtobrivi ga-
remoebebi, gansakuTrebiT ki is faqti, rom ganmcxadeblebma saku-
Tari TvaliT ixiles, Tu rogor iwvoda maTi sacxovrebeli da nad-
gurdeboda maTi sayofacxovrebo nivTebi, gaiTvaliswina, Tu raoden 
tanjvasa da ususurobis grZnobas ganicdidnen isini da daadgina 
araadamianuri da Rirsebis Semlaxveli mopyrobis ganxorcieleba 
uSiSroebis Zalebis jariskacebis mxridan. 

3. 	 muSaobis ufleba da evropuli sasamarTlos praqtika

muSaobis ufleba mniSvnelovani winapirobaa adamianis sxva uflebe-
bis ganxorcielebisaTvis da pirovnuli Rirsebis ganuyofeli nawilia25. 
Tavis bolo zogad moxsenebaSi, romelic miRebul iqna 2005 wlis 24 
noembers, ekonomikuri, socialuri da kulturuli uflebebis komitet-
ma daadgina saxelmwifos valdebulebebis calkeuli aspeqtebi Sromis 
uflebis uzrunvelyofasTan mimarTebiT. komitetis Tanaxmad, Sromis 
uflebis pativiscemis valdebuleba xorcieldeba iZulebiTi da saval-

23. 1996 wlis 18 dekembris ganCineba, ganacxadi #15318/89.
24. 1998 wlis 24 aprilis ganCineba, ganacxadebi: # 23184/94 da #23185/94.
25. ekonomikur, socialur da kulturul uflebaTa komiteti, 35-e sxdoma, Jeneva, 2005 
wlis 7-25 noemberi, punqti 1.



adamianis uflebaTa dacvis  evropuli da erovnuli sistemebi

37

debulo muSaobis akrZalviT iseve, rogorc samuSaoze yvela pirisaTvis 
Tanabari xelmisawvdomobis uzrunvelyofiT. dacvis valdebuleba moi-
cavs saxelmwifos valdebulebas, miRebul iqnes kanonmdebloba an sxva 
RonisZiebebi, romlebic uzrunvelyofen Tanabar samuSaoze Tanabar 
xelmisawvdomobas da aseve daadgenen imis garantias, rom privatizaciis 
procesma ar Selaxos muSaTa uflebebi. muSaobis ufleba uzrunvelyo-
fs ara piris uflebas, iqnes dasaqmebuli, aramed igi icavs dasaqmebuli 
piris uflebas, ar iqnes gaTavisuflebuli mniSvnelovani mizezis gareSe 
da arasamarTlianad26. Sromis uflebis ganxorcielebis valdebuleba gu-
lisxmobs saxelmwifos mxridan dasaqmebis politikis SemuSavebasa da Se-
sabamisi treningebis ganxorcielebas, saxelmwifos zrunvas umuSevrobis 
winaaRmdeg efeqturi politikis SemuSavebasTan dakavSirebiT. 27

Sromis ufleba mWidro kavSirSia evropuli konvenciis me-4 muxliT 
uzrunvelyofil monobisa da iZulebiTi Sromis akrZalvasTan. ro-
gorc sasamarTlos precedentuli samarTali gviCvenebs, monobisa 
da iZulebiTi Sromis akrZalva gulisxmobs ara mxolod monobisa da 
ymobis, klasikuri gagebiT, akrZalvas, aramed aseve aSkarad Seusaba-
mo gasamrjelos gadaxdasac. saqmeSi _ Siliadin v. France28_ evropulma 
sasamarTlom ganixila togoeli gogonas saCivari, romlic safran-
geTSi Cavida 15 wlis asakSi. piri, romelmac gogona safrangeTSi 
Caiyvana, dahpirda am ukanasknels pasportTan da samuSaosTan dakav-
Sirebuli formalobebis mogvarebas. ganmcxadebeli valdebuli iyo, 
emuSava q-n d-sTan manam, sanam ar gamoimuSavebda imdens, rom aena-
zRaurebina misTvis TviTmfrinavis bileTi. 

ganmcxadebeli yovelgvari anazRaurebis gareSe muSaobda. e.w. da-
mqiraveblebma moaxdines misi pasportis konfiskacia. mogvianebiT d-
ebis ojaxma ganmcxadebeli `gaanaTxovra~ megobar ojaxSi. togoeli 
gogona dilis 7 saaTidan saRamos 10 saaTamde muSaobda yoveldRe, 
dasvenebis dReebis gareSe, mxolod specialuri nebarTviT SeeZlo wa-
suliyo da daswreboda sakvirao wirvas. ganmcxadebels eZina bavSve-
bis oTaxSi dagebul leibze da ecva Zvelmanebi. misTvis arasodes ga-
dauxdiaT gasamrjelo gaweuli samuSaosaTvis, mxolod ramdenimejer 
misces saCuqris saxiT 20-30 evro. evropulma sasamarTlom daadgina 

26. Sromis saerTaSoriso organizaciis konvencia # 158 samsaxuridan gaTavisuflebis 
Sesaxeb.
27. ufro adre k. drzevickim gansazRvra msgavsi normatiuli mimarTulebebi da saxel-
mwifo valdebulebebi: Tavisufleba monobisa da iZulebiTi Sromisagan, muSaobis Tavisu-
fleba, dasaqmebis Tavisufleba, dasaqmebis dacvis Tavisufleba, umuSevrobisagan dacvis 
Tavisufleba; Economic, Social and Cultural Rights, Absjorn Eide, Catarina Krause and Allan 
Rosas, 1995. 
28. 2005 wlis 26 ivlisis ganCineba, ganacxadi # 73316/01.
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konvenciis me-4 muxlis darRveva zemoxsenebul saqmeSi da ganacxada, 
rom safrangeTis sisxlis samarTlis kanonmdebloba araadekvaturad 
krZalavda monobasa da iZulebiT Sromas, safrangeTis samarTlebrivi 
sistema araadekvaturad uzrunvelyofda gaweuli SromisaTvis aSka-
rad Seusabamo gasamrjelos gadaxdisagan efeqtur dacvas. 

evropuli sasamarTlo ara mxolod arsebiTad icavs Sromis ufle-
basTan dakavSirebul calkeul aspeqtebs, aramed aseve uzrunvelyo-
fs, rom aikrZalos diskriminaciis gamovlinebebi SromiT urTier-
TobebSi. saqme _ Schmidt v. Germany29_ exeboda mamakacebisa da qa-
lebisaTvis sxvadasxva tipis valdebulebebs saxanZro samsaxurTan 
dakavSirebiT. maSin, rodesac saxanZro samsaxuris sasargeblod ma-
makacebi valdebulni iyvnen, emsaxuraT an SeetanaT garkveuli gada-
saxadebi, qalebs es valdebuleba ar ekisrebodaT. aseTi tvirTis da-
kisreba mxolod mamakacebisaTvis dauSva evropulma sasamarTlom. 

	 daskvna

ekonomikuri, socialuri, da kulturuli uflebebis praqtiku-
lad ganxorcieleba metad mniSvnelovania TiToeuli adamianis yo-
veldRiur cxovrebaSi. marTalia, dResdReobiT fizikuri pirebi 
moklebulni arian SesaZleblobas, pirdapir waradginon sarCelebi 
ekonomikuri, socialuri Tu kulturuli uflebebis darRvevasTan 
dakavSirebiT saerTaSoriso sazedamxedvelo organoebSi da am mxriv 
saxezea xarvezebi, magram am uflebebTan dakavSirebuli umTavresi 
aspeqtebis praqtikul doneze ganxorcieleba da maTi dacva, sul 
mcire, regionalur doneze mainc SesaZlebelia, Tumca ara mxolod 
arapirdapiri gziT. evropuli sasamarTlos precedentuli samarT-
lis roli metad mniSvnelovania zemoxsenebuli xarvezebis Sevsebis 
procesSi. ganxiluli precedentebi udavod mniSvnelovan wingadadg-
mul nabijad unda CaiTvalos evropuli sasamarTlos mxridan ekono-
mikuri, socialuri da kulturuli uflebebis dacvis mxriv. 

ganxiluli saqmeebi biZgis mimcemia iuristebisaTvis, raTa maT 
sul ufro da ufro aqtiurad mimarTon evropul sasamarTlos am 
saxis uflebebis savaraudo darRvevasTan dakavSirebiT. sul ufro 
da ufro advilad evropuli sasamarTlo afarToebs samoqalaqo da 
politikuri uflebebis moqmedebis farglebs, moicavs ekonomikuri, 
socialuri da kulturuli uflebebis aspeqtebs da aRniSnuliT Ta-
vidan vicilebT am saxis uflebebis efeqtur dacvasTan dakavSirebiT 
warmoSobil samarTlebriv vakuums.

29. 1994 wlis 18 ivlisis ganCineba, ganacxadi # 13580/88.
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evropis gaerTianebis damfuZnebeli 
xelSekrulebis me-13 muxli - evropis gaerTianebis 
antidiskriminaciuli politikis samarTlebrivi 
safuZveli

1. 	 Sesavali

individis ufleba, ar iqnes diskriminebuli, mravali saerTa-
SorisosamarTlebrivi aqtiT aris aRiarebuli. maT Sorisaa: ada-
mianis uflebaTa sayovelTao deklaracia, saerTaSoriso paqti 
samoqalaqo da politikur uflebaTa Sesaxeb, saerTaSoriso paqti 
ekonomikur, socialur da kulturul uflebaTa Sesaxeb, konvencia 
rasobrivi diskriminaciis yvela formis aRmofxvris Sesaxeb, Sro-
mis saerTaSoriso organizaciis konvencia Sromisa da dasaqmebis 
sferoSi diskriminaciis Sesaxeb da iuneskos konvencia ganaTlebis 
sferoSi diskriminaciasTan brZolis Sesaxeb. rac Seexeba adamia-
nis uflebaTa da ZiriTad TavisuflebaTa dacvis Sesaxeb evropis 
konvencias, masSi Cadebuli antidiskriminaciuli debulebebi kidev 
ufro gamyarda 2005 wlis 1 aprils me-12 oqmis ZalaSi SesvliT. 
aRniSnuli oqmi individs aniWebs damoukidebel uflebas Tanaswor 
mopyrobaze.

gasuli saukunis 80-ian wlebSi evropis gaerTianebis zogierT 
wevr saxelmwifoSi TviTmmarTvelobisa da centraluri xelisu-
flebis arCevnebSi memarjvene eqstremistuli partiebis warmatebe-
bma naTeli gaxades, rom evropis gaerTianebas ufro meti aqtiuro-
ba marTebda rasizmisa da qsenofobiis winaaRmdeg brZolis Tval-
sazrisiT. Tumca imis gamo, rom evropis gaerTianebis samarTalSi 
ar arsebobda Sesabamisi samarTlebrivi safuZveli, Tavdapirveli 
reagireba evropis gaerTianebis mxridan mxolod da mxolod ara-
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savaldebulo Zalis mqone rekomendaciebiTa da gancxadebebiT Se-
moifargla.� 

1997 wels evropis gaerTianebis wevri saxelmwifoebis mier xel-
moweril iqna amsterdamis xelSekruleba, romelic ZalaSi Sevida 
1999 wels. aRniSnuli xelSekrulebiT mravalricxovani cvlileba 
Sevida evropis gaerTianebis damfuZnebel xelSekrulebasa da evro-
pis kavSiris Sesaxeb xelSekrulebaSi. maT Soris iyo evropis gaer-
Tianebis damfuZnebeli xelSekrulebis me-13 muxli, romelic evro-
pis gaerTianebas kompetencias aniWebs, gaataros RonisZiebebi iseTi 
saxis diskriminaciis winaaRmdeg, rogorebicaa: sqesobrivi, raso-
brivi, eTnikuri warmoSobis, religiis, msoflmxedvelobis, asakis, 
unarSezRudulobis an kidev seqsualuri orientaciis safuZvelze 
diskriminacia.�

Semdgom am muxlma kvlav ganicada cvlileba nicis xelSekrulebis 
safuZvelze, raTa evropis gaerTianebas saSualeba miscemoda gar-
kveuli RonisZiebebis gatarebis gadawyvetileba mieRo kvalificiu-
ri umravlesobiT.�

evropis gaerTianebis damfuZnebel xelSekrulebaSi adre arsebu-
li diskriminaciis amkrZalavi sxva debulebebisgan gansxvavebiT�, me-
13 muxli exeba diskriminaciis ara erT konkretul safuZvels, ara-

�. ix.: evropis parlamentis, sabWosa da komisiis 1986 wlis 25 ivnisis erToblivi gancxa-
deba qsenofobiisa da rasizmis winaaRmdeg (Abl. 1986 C 158/1); sabWos 1990 wlis 29 maisis 
gancxadeba (Abl. 1990, C 157/1); sabWos gancxadeba dasaqmebisa da socialur sferoSi ra-
sizmisa da qsenofobiis winaaRmdeg brZolis Sesaxeb (Abl. 1995, C 296/13); sabWos gancxade-
ba saganmanaTleblo sferoSi rasizmisa da qsenofobiis winaaRmdeg brZolis Sesaxeb (Abl. 
1995, C 312/1). 
�. evropis gaerTianebis damfuZnebeli xelSekrulebis me-13 muxlis warmoSobis Sesaxeb 
ix. detalurad: Bell, Mark, The New Article 13 EC Treaty: A Sound Basis for European Anti-Discri-
mination Law?, MJ 1 (1999), gv. 6.
�. evropis gaerTianebis damfuZnebeli xelSekrulebis me-13 muxlis aqtualuri redaq-
ciis mixedviT: 1. sabWos, mocemuli xelSekrulebis sxva debulebebis xelyofis gareSe, 
gaerTianebisaTvis miniWebuli kompetenciis farglebSi, komisiis winadadebis safuZvel-
ze da parlamentTan konsultaciebis Semdeg, SeuZlia, erTxmad miiRos gadawyvetileba 
Sesabamisi RonisZiebebis gatarebis Taobaze, raTa SeebrZolos diskriminacias sqesis, 
rasobrivi, eTnikuri warmoSobis, religiis an msoflmxedvelobis, unarSezRudulobis, 
asakisa an seqsualuri orientaciis safuZvelze; 2. pirveli abzacisgan gansxvavebiT, sab-
Wo, 251-e muxliT gaTvaliswinebuli proceduris mixedviT, – anu kvalificiuri umrav-
lesobiT, - iRebs gadawyvetilebas, Tuki saqme exeba mastimulebel RonisZiebebs, romle-
bic gamoricxavs wevri saxelmwifoebis kanonebisa da kanonqvemdebare aqtebis raime saxiT 
harmonizacias, da miznad isaxavs im RonisZiebebis mxardaWeras, romlebic saxelmwifoe-
bis mier aris miRebuli, da emsaxureba pirvel abzacSi mocemuli miznebis miRwevas. 
�. magaliTad: sqesobrivi diskriminaciis akrZalva, moqalaqeobis safuZvelze diskrimina-
ciis akrZalva, aseve garkveulwilad antidiskriminaciuli Sinaarsis debulebebi mwarmo-
ebelsa da momxmarebelTan mimarTebiT (evropis gaerTianebis damfuZnebeli xelSekrule-
bis me-12, 34-e, 39-e, 43-e, 49-e da 141-e muxlebi).
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med masSi mocemulia diskriminaciis erTbaSad rva saxis safuZveli, 
romlis winaaRmdeg brZolis mizniT SeuZlia evropis gaerTianebas 
gadawyvetilebis miReba. 

2. 	 normis daxasiaTeba

me-13 muxlis pirveli abzacs mixedviT, antidiskriminaciuli Ro-
nisZiebebis gatarebis Sesaxeb gadawyvetilebebis miReba unda ganxor-
cieldes evropis gaerTianebis damfuZnebeli xelSekrulebis sxva 
debulebebis xelyofis gareSe. mocemuli formulireba SeiZleba 
orgvarad iqnes gagebuli: me-13 muxlSi mocemuli kompetencia moq-
medebs damfuZnebel xelSekrulebaSi mocemuli sxva normebis para-
lelurad�, an kidev, me-13 muxlSi mocemuli kompetencia daqvemdeba-
rebul mdgomareobaSia damfuZnebel xelSekrulebaSi mocemul sxva 
normebTan.� SeiZleba erTmniSvnelovnad iTqvas, rom avtorTa umra-
vlesoba me-13 muxlis subsidiur xasiaTs aRiarebs.� kerZod, aRiniS-
neba, rom me-13 muxliT dadgenili kompetencia evropis gaerTianebis 
mxridan mxolod im SemTxvevaSi SeiZleba iqnes gamoyenebuli, Tuki 
evropis gaerTianebis damfuZnebeli xelSekrulebis sxva muxlebiT 
gansazRvruli komptenciebis farglebSi diskriminaciis winaaRmdeg 
mimarTuli RonisZiebebis miReba ar aris SesaZlebeli.� 

aRniSnuli normis mixedviT, sabWos antidiskriminaciuli xasia-
Tis aqtebis miReba SeuZlia mxolod da mxolod evropis gaerTiane-
bisaTvis miniWebuli kompetenciis farglebSi. mocemuli formulire-
ba miuTiTebs, rom me-13 muxliT dadgenili kompetenciis gamoyene-
ba gaerTianebas mxolod im SemTxvevaSi SeuZlia, Tuki mas Sesabamis 
sferoSi damfuZnebeli xelSekrulebiT dadgenili kompetencia aqvs. 
SeiZleba iTqvas, rom me-13 muxls damfuZnebeli xelSekrulebiT dad-
genil sxva kompetenciebTan mimarTebiT aqcesoruli xasiaTi aqvs da 

�. Sead.: Holoubek, Michael, Kommentar zum Art. 13, in: Schwarze, Jürgen (Hrsg.), EU-Kommen-
tar, 2000.
�. Sead.: Epiney, Astrid, Kommentar zum Art. 13, in: Calliess, Christian, Ruffert, Matthias (Hrsg.), 
Kommentar zum EU-Vertrag und EG-Vertrag, 2002; Bell, Mark, The New Article 13 EC Treaty: A 
Sound Basis for European Anti-Discrimination Law?, MJ 1 (1999), gv. 5; Bouchouaf, Ssoufian, 
Richter, Tobias, Reichweite und Grenzen des Art. 13 EGV – unmittelbar anwendbares Diskriminie-
rungsverbot oder lediglich Kompetenznorm?, Jura 9 (2006), gv. 651.
�. Sead.: Bouchouaf, Ssoufian, Richter, Tobias, Reichweite und Grenzen des Art. 13 EGV – un-
mittelbar anwendbares Diskriminierungsverbot oder lediglich Kompetenznorm?, Jura 9 (2006), gv. 
652: Epiney, Astrid, Kommentar zum Art. 13, in: Calliess, Christian, Ruffert, Matthias (Hrsg.), Kom-
mentar zum EU-Vertrag und EG-Vertrag, 2002; Bell, Mark, The New Article 13 EC Treaty: A Sound 
Basis for European Anti-Discrimination Law?, MJ 1 (1999), gv. 5.
�. Sead.: Epiney, Astrid, Kommentar zum Art. 13, in: Calliess, Christian, Ruffert, Matthias (Hrsg.), 
Kommentar zum EU-Vertrag und EG-Vertrag, 2002.
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is ar aris CamoTvlil diskriminaciis safuZvlebTan brZolis mizniT 
evropis gaerTianebisaTvis miniWebuli zogadi kompetencia.� ufro 
konkretulad SeiZleba iTqvas, rom dasaqmebis an ganaTlebis sferoSi 
diskriminaciasTan sabrZolvelad evropis gaerTianebisaTvis ar iqne-
boda sakmarisi mxolod me-13 muxlis arseboba, mas rom ar gaaCndes am 
sferoebSi kanonSemoqmedebiTi kompetencia. Tumca aqve unda aRiniS-
nos, rom mocemuli SezRudva exeba mxolod da mxolod zemoaRniSnu-
li kompetenciis materialur farglebs da ara am sferoSi gaerTiane-
bisaTvis dadgenil samarTlebrivi aqtebis formebs. Sesabamisad, Tuki 
romelime sferoSi evropis gaerTianebas ar gaaCnia harmonizaciis 
xasiaTis mqone aqtis miRebis kompetencia, es ar gamoricxavs evro-
pis gaerTianebis mier mocemul sferoSi diskriminaciis winaaRmdeg  
brZolis mizniT harmonizaciuli xasiaTis antidiskriminaciuli samar-
Tlebrivi aqtis miRebis SesaZleblobas.10 me-13 muxlis mixedviT, sa-
bWos SeuZlia, erTxmad miiRos Sesabamisi RonisZiebebi. Sesabamisad, 
sxva SezRudvebisgan gansxvavebiT, sabWos sruli Tavisufleba aqvs mi-
niWebuli evropis gaerTianebis damfuZnebeli xelSekrulebiT dadge-
nili samarTlebrivi aqtebis formis arCevasTan mimarTebiT. 

me-13 muxliT dadgenili kompetencia gulisxmobs ara marto for-
malur, aramed aseve materialur diskriminaciasTan brZolas.11 bu-
nebrivia, rom Tanamedrove evropisaTvis gacilebiT aqtualuria fa-
qtobrivi diskriminaciis problematika, vidre formaluri diskri-
minacia.

rac Seexeba normiT gaTvaliswinebul dasacav pirTa wres, igi moi-
cavs fizikur pirebs, moqalaqeobis miuxedavad. rac Seexeba iuri-
diul pirebs, isini am wreSi ar moiazrebian, Tundac im mizezis gamo, 
rom diskriminaciis CamoTvlili safuZvelebi adamianebTan dakavSi-
rebul niSan-Tvisebebs moicavs. 

3. 	 gadawyvetilebis miRebis procedurebi

me-13 muxlis pirveli punqtis mixedviT, sabWo erTxmad iRebs ga-
dawyvetilebas komisiis winadadebis safuZvelze da parlamentTan 

�. gansxvavebuli SexedulebisaTvis ix.: Chopin, Isabelle, Niessen, Jan, Proposals for Legisla-
tive Measures to Combat Racism and to Promote Equal Rights in the European Union, 2002, gv. 
21.
10. Sead.: Epiney, Astrid, Kommentar zum Art. 13, in: Calliess, Christian, Ruffert, Matthias (Hrsg.), 
Kommentar zum EU-Vertrag und EG-Vertrag, 2002.
11. Sead.: Bouchouaf, Ssoufian, Richter, Tobias, Reichweite und Grenzen des Art. 13 EGV – un-
mittelbar anwendbares Diskriminierungsverbot oder lediglich Kompetenznorm?, Jura 9 (2006), gv. 
652: Epiney, Astrid, Kommentar zum Art. 13, in: Calliess, Christian, Ruffert, Matthias (Hrsg.), Kom-
mentar zum EU-Vertrag und EG-Vertrag, 2002.



adamianis uflebaTa dacvis  evropuli da erovnuli sistemebi

43

konsultaciis Semdeg. marTalia, nicis xelSekrulebiT mocemul 
muxls meore punqti daemata, romlis mixedviTac, mastimulebeli 
RonisZiebebis Sesaxeb gadawyvetilebis miReba sabWos xmaTa kvalifi-
ciuri umravlesobiTac SeuZlia,12 magram aqve unda aRiniSnos, har-
monizaciuli xasiaTis gadawyvetilebebTan mimarTebiT pirvel pun-
qtSi mocemuli proceduris moqmedebis SenarCuneba xazs usvams im 
garemoebas, rom mocemul sferoSi gaerTianebis kanonSemoqmedebiTi 
aqtiuroba erTmniSvnelovnad daukavSirda wevri saxelmwifoebis er-
Tgvarovani nebis aucilebel arsebobas, riTac aRiarebul iqna an-
tidiskriminaciul sferoSi am ukanasknelTa gadamwyveti roli. rac 
Seexeba damatebul me-2 punqts, unda vivaraudoT, rom aRniSnuli 
debuleba im interesis Sedegia, romlis mixedviTac nicis xelSekru-
lebis SemuSavebisas xelmZRvanelobdnen samTavrobo konferenciis 
monawileebi, kerZod, survili, rom damfuZnebeli xelSekrulebis 
reviziis farglebSi ganxorcielebuliyo rac SeiZleba meti kvalifi-
ciuri umravlesobiT gadawyvetilebis miRebis safuZvelze gansaxor-
cielebeli kompetenciis Seqmna da amavdroulad gaZlierebuliyo 
evropis parlamentis roli evropul kanonSemoqmedebiT procesSi.

4. 	 me-13 muxli – kompetenciis Tu diskriminaciis akrZalvis norma?

uaRresad mniSvnelovania sakiTxi, aris Tu ara evropis gaerTia-
nebis damfuZnebeli xelSekrulebis me-13 muxli mxolod da mxo-
lod kompetenciis damdgeni debuleba, Tu igi imavdroulad uSua-
lo moqmedebis mqone diskriminaciis amkrZalav normadac gvevlineba. 
Tuki me-13 muxli uSualod moqmed amkrZalav debulebad miiCneva, 
calkeul individs saSualeba miecema, Tavisi uflebis dacvis miz-
niT daeyrdnos mas evropis gaerTianebis organoebsa da wevr saxel-
mwifoebTan urTierTobaSi ise, rom amisaTvis aucilebeli ar iqneba 
evropis gaerTianebis meoradi samarTlis aqtebiTa da wevri saxel-
mwifoebis kanonmdeblobiT mocemuli uflebis konkretizeba. Tumca 
me-13 muxlis teqsti Tavisi Sinaarsobrivi struqturiT da formu-
lirebiT erTmniSvnelovnad miuTiTebs mocemuli muxlis mizanze - 
daadginos kompetencia. marTalia, aseve formulirebidan gamomdi-
nare, SesaZlebelia argumentireba im Sexedulebis sasargeblodac, 
romlis mixedviTac sabWosTvis kompetenciis miniWeba garkveuli niS-
nebis safuZvelze diskriminaciis winaaRmdeg zomebis gatarebisaTvis 

12. Tumca mocemuli proceduris mixedviT, aRar aris sakmarisi parlamentTan mxolod 
da mxolod konsultacia. am SemTxvevaSi sabWo gadawyvetilebas iRebs parlamentTan erT-
ad. 
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TavisTavad gulisxmobs normis mxridan am saxis diskriminaciisadmi 
uaryofiT damokidebulebas. da, Sesabamisad, SesaZlebelia am argu-
mentze dayrdnobiT me-13 muxlis diskriminaciis amkrZalav normad 
gamocxadeba.13 Tumca gacilebiT mniSvnelovania is garemoeba, rom am 
SemTxvevaSic ki rTuli iqneba mocemuli normis subieqturi ufle-
bebis wyarod ganxilva. me-13 muxli ver akmayofilebs normis uSua-
lod moqmedebis kriteriumebs. TviT kompetenciis miniWebis arCeuli 
formulireba, kerZod is, rom sabWos SeuZlia Sesabamisi RonisZie-
bebis gatareba, erTmniSvnelovnad evropis gaerTianebis aRniSnuli 
organosaTvis SesaZleblobis micemaa da swored misi Sexedulebis 
mixedviT unda moxdes mocemuli kompetenciis gamoyeneba. ra Tqma 
unda, aseT SemTxvevaSi, naTelia, rom normis avtorebi – aseve imis 
gaTvaliswinebiT, rom gadawyvetilebis misaRebad yvela wevri saxel-
mwifos Tanxmoba aris saWiro – ar ganixilavdnen me-13 muxls subie-
qturi uflebebis mimniWebel normad da mas mxolod kompetenciis 
miniWebis funqcia aqvs.

5. 	 meoradi samarTali

evropis gaerTianebis damfuZnebeli xelSekrulebis me-13 muxli 
ori mniSvnelovani direqtivis safuZvelia, romelic sabWos mier 2000 
wels iqna miRebuli. esenia: direqtiva dasaqmebasa da profesiul sa-
kiTxebTan mimarTebiT diskriminaciasTan brZolis Sesaxeb14 da di-
reqtiva rasobrivi da eTnikuri warmoSobis safuZvelze diskrimina-
ciasTan brZolis Sesaxeb. 15 

pirveli direqtivis mizania wevr saxelmwifoebSi, dasaqmebisa da 
profesiul sakiTxebTan mimarTebiT, profesiuli ganaTlebis, samu-
Sao pirobebisa da profesiul organizaciebSi wevrobis CaTvliT, Ta-
nasworobis principis dacvis uzrunvelyofa. amisaTvis unda moxdes 
sqesobrivi, rasobrivi, eTnikuri warmoSobis, religiis, msoflmxed-
velobis, asakis, unarSezRudulobisa da seqsualuri orientaciis 
safuZvelze diskriminaciis akrZalva. direqtiva saxelmwifoebs 
akisrebs valdebulebas, ganaxorcielon Sesabamisi RonisZiebebi imi-
saTvis, rom yvela individs hqondes savaraudo diskriminaciisgan 
samarTlebrivi gzebiT Tavis dacvis saSualeba, maT Soris dasaqmebis 
periodis damTavrebis Semdegac. 

13. Sead.: Holoubek, Michael, Kommentar zum Art. 13, in: Schwarze, Juergen (Hrsg.), EU-Kom-
mentar, 2000.
14. RL 2000/78/EG, Amtsblatt EG 2000 L 303/16.
15. RL 2000/43/EG, Amtsblatt EG 2000 L 180/22.
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rasobrivi da eTnikuri warmoSobis safuZvelze diskriminacias-
Tan brZolis Sesaxeb direqtivis mixedviT, yvela wevr saxelmwifoSi 
diskriminaciisgan dacvis maRali done unda miRweul iqnes sxvada
sxva RonisZiebis ganxorcielebis saSualebiT. kerZod, wevrma saxel-
mwifoebma unda uzrunvelyon ganaTlebis, profesiuli orientaciisa 
da sxva socialuri SeRavaTebis Tanabari xelmisawvdomoba, rasobrivi 
da eTnikuri warmoSobis miuxedavad. mocemuli direqtiva aseve iTva-
liswinebs fizikuri pirebis garkveuli gaerTianebebisaTvis da aseve 
calkeuli fizikuri pirebisaTvis valdebulebebis dakisrebas. ase 
magaliTad, damsaqmebelTa da dasaqmebulTa gaerTianebebma am gaer-
TianebebSi gawevrianebisa Tu monawileobisaTvis ar unda daadginon 
rasistuli kriteriumebi. fizikuri pirebi garkveuli winapirobebis 
arsebobisas valdebulni arian, kerZo samarTlebriv urTierTobeb-
Si uari Tqvan diskriminaciuli winapirobebis dadgenaze.16 marTalia, 
direqtiva fizikur pirebs Soris urTierTobebSi, am urTierTobe-
bis horizontaluri xasiaTis gamo, uSualod ar moqmedebs, magram 
wevri saxelmwifoebi valdebulni arian, gaiTvaliswinon Sesabami-
si debulebebi Sidasaxelmwifoebriv kanonmdeblobaSi. garda amisa, 
diskriminaciis akrZalvis darRvevisaTvis iseTi sanqcia unda iqnes 
gaTvaliswinebuli, romelic saTanadod efeqtiani, Tanazomieri da 
prevenciuli xasiaTis iqneba.

mocemuli direqtivebi mniSvnelovani dokumentebia evropis gaer-
Tianebis farglebSi diskriminaciisagan dacvis uzrunvelyofis ku-
TxiT. maT mniSvnelovani cvlilebebi gamoiwvies yvela wevri saxel-
mwifos kanonmdeblobaSi, im saxelmwifoebSic ki, sadac ukve arsebob-
da da moqmedebda mravalricxovani antidiskriminaciuli debuleba.

sabWos mier aRniSnuli direqtivebis miRebis paralelurad komi-
siam miiRo gaerTianebis moqmedebis gegma diskriminaciis winaaRmdeg 
brZolasTan mimarTebiT. amiT xazi gaesva imas, rom diskriminaciis 
gamovlinebebTan brZola pozitiuri RonisZiebebis gatarebas moi-
Txovs. samoqmedo gegmis miznebia: diskriminaciis problematikis uke-
Tesad aRqmisaken mimarTuli RonisZiebebis mxardaWera; informaciis 
gacvla da gamocdilebis gaziareba; im Rirebulebebis gavrceleba, 
romlebic mimarTulia diskriminaciis winaaRmdeg brZolisaken.

evropis gaerTianebis valdebuleba, daicvas diskriminaciis akr-
Zalvis principi, aisaxa aseve 2000 wlis dekemberSi miRebul ZiriTa-

16. aseTi winapirobaa, magaliTad, sacxovrebeli binis gaqiravebis gancxadebaSi miTiTeba 
imis Sesaxeb, rom bina ucxoelebze ar qiravdeba.
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di uflebebis qartiaSi.17 am dokumentis 21-e muxli moicavs evropis 
gaerTianebis damfuZnebeli xelSekrulebis me-13 muxlSi mocemuli 
diskriminaciis saxeebis garda aseve iseT safuZvlebs, rogorebicaa: 
socialuri warmoSoba, genetikuri niSnebi, enobrivi kuTvnileba, po-
litikuri da sxva saxis Sexeduleba, erovnuli umciresobisadmi ku-
Tvnileba, qonebrivi da dabadebasTan dakavSirebuli niSnebi. unda 
aRiniSnos, rom qartias ara aqvs iuridiulad savaldebulo Zala da 
igi realurad orientiris funqcias asrulebs. Tumca misi mniSvne-
loba udavoa, Tundac imis gaTvaliswinebiT, rom qartiis debulebebi 
evropuli konstituciis proeqtis Semadgeneli nawilia da konsti-
tuciis ratificirebasTan dakavSirebiT arsebuli problemebis ga-
dalaxvis SemTxvevaSi evropis gaerTianebis konstituciur normebad 
mogvevlinebian.

6. 	 daskvna

amsterdamis xelSekrulebiT, evropis gaerTianebis damfuZnebel 
xelSekrulebaSi me-13 muxlis damatebiT evropis gaerTianebas saer-
Toevropuli antidiskriminaciuli politikis SemuSavebisa da gata-
rebis safuZveli Seeqmna. Tumca aqve unda aRiniSnos, rom me-13 muxlis 
debulebaSi ar aris mocemuli individualuri ZiriTadi ufleba. igi 
evropis gaerTianebisaTvis micemuli SesaZleblobaa, konkretuli 
RonisZiebebiT uzrunvelyos diskriminaciisagan dacva. mocemuli 
SesaZlebloba, da ara valdebuleba, mniSvnelovani argumentia imi-
saTvis, rom gamoiricxos me-13 muxlis uSualo moqmedeba. aRniSnuli 
muxli calkeul pirebs ar aniWebs uflebas, diskriminaciis SemTxve-
vaSi am muxlze dayrdnobiT daicvan TavianTi uflebebi.

damfuZnebeli xelSekrulebis me-13 muxlis safuZvelze sabWom 
miiRo ori mniSvnelovani direqtiva, romlebic dasaqmebis sfero-
Si diskriminaciis winaaRmdeg brZolisa da rasobrivi da eTnikuri 
warmoSobis safuZvelze diskriminaciis winaaRmdeg brZolis Ro-
nisZiebebs adgenen. swored mocemuli direqtivebis saSualebiT bevr 
wevr saxelmwifoSi pirvelad iqna SemoRebuli romelime konkretul 
safuZvelze diskriminaciisgan dacvis meqanizmebi.

17. ix.: ABl. C 364/1, 18.12.2000.
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sicocxlis dasawyisi da dasasruli: fetusisa da 
evTanaziis uflebrivi sakiTxebi strasburgis 
iurisprudenciis mixedviT 

1. Sesavali

adamianis uflebebis aRiarebis sakiTxSi sayovelTao konsensusis 
arseboba SeiZleba `pirobiTi~ aRmoCndes, Tu adamianis uflebebs, 
erTi mxriv, adamianis mier maTi aRqmisa da gaTavisebis,� xolo meore 
mxriv, maTi samarTlebrivi reglamentaciis konteqstSi gaviazrebT.

adamianis uflebaTa sayovelTao aRiareba da gacxadeba adamianuri 
civilizaciis udidesi kulturuli monapovaria, miT ufro – aRia-
reba adamianis uflebebis bunebiTi warmoSobisa. idea adamianis Tan-
dayolili, bunebiTi uflebebis Sesaxeb adamianis Rirsebis aRiare-
bas gulisxmobs uwinaresad da Tavad am ideis warmoSobac adamianis 
Rirsebam ganapiroba. adamians rom Rirseba aqvs, imitomac aqvs Sina-
gani protesti Tavisuflebis, Tanasworobis, samarTlianobis darR-
vevisadmi da masTan Seuguebloba. swored adamianis RirsebaSi Zevs 
uflebaTa legitimurobis safuZveli; adamians rom Rirsebis gancda 
aqvs, imitomac igulva man Tavisad uflebebi, adamianad yofnas rom 
ukavSirdeba. marTebuli iqneba, Tu vityviT, rom adamianis bunebiTi 
uflebebi, dRes rom sayovelTaod aris aRiarebuli, is uflebebia, 
romlebic adamianma savsebiT marTlzomierad Tavisad igulva. amde-

�. Tavad adamianis uflebaTa `sayovelTaooba~ araerTxel dauyenebiaT eWvqveS. rogorc 
S.Taruri aRniSnavs, filosofiuri gagebiT araferia universaluri, sayovelTao. adami-
anis uflebebi da Rirebulebanic gansazRvruli da SemozRudulia kulturuli aRqmiTa 
da gagebiT. Sesabamisad, igi miiCnevs, rom, radgan ar arsebobs sayovelTao kultura, ar 
arsebobs arc sayovelTao `adamianis uflebebi~ (ix. Shashi Tharor, Are Human Rights Uni-
versal? World Policy Journal, Volume XVI, no.4, Winter 1999/2000).
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nad, `bunebiT uflebebs~ Tavisuflad SeiZleba vuwodoT adamianis 
mier `marTlzomierad nagulvebi uflebebi~.

meore mxriv, am `nagulvebi uflebebis~ samarTlis normad gadaq-
cevas, maT samarTlebriv reglamentacias erovnul konstituciebsa 
da kanonebSi Tu saerTaSoriso xelSekrulebebSi (rac saxelmwifoTa 
Sesabamis valdebulebaTa gansazRvras gulisxmobs), SeeZlo Seeqmna 
garkveuli cdomilebani ̀ nagulveb uflebebsa~ da kanonebiT, konsti-
tuciebiTa da saerTaSoriso xelSekrulebebiT ̀ dadgenil uflebebs~ 
Soris; ̀ nagulveb uflebebsa~ da im valdebulebaTa realur Sinaarssa 
da moculobas Soris, romelTa Sesruleba saxelmwifoebma uflebaTa 
dasacavad ikisres.

uflebaTa samarTlebrivi reglamentacia uTuod gulisxmobs or 
mniSvnelovan kompetents – uflebaTa Sinaarsobrivi farglebis da-
zustebas, zogjer ki _ maTi SezRudvis SesaZleblobis daSvebas sxva, 
maT Soris saerTosazogadoebrivi interesebis dasacavad, ra drosac 
RirebulebaTa konfliqtis sakiTxia warmmarTveli da dapirispire-
bul RirebulebaTa mniSvnelobis garda, sxva araerTi politikuri 
Tu sxva faqtori miiReba mxedvelobaSi. erTi sityviT, `nagulvebi 
uflebebi~ `gonivrul CarCoebSi~ iqna moqceuli. amasTanave, aseTi 
reglamentacia uflebebisa ganxorcielda or gansxvavebul sibrtyeSi 
– erTi mxriv, erovnuli da, meore mxriv, saerTaSorisosamarTle-
brivi sistemebiT, romlebic erovnuli samarTlebrivi tradiciebisa 
da kulturis gaTvaliswinebiTa Tu gauTvaliswineblad adgenen da 
amkvidreben uflebebs, maT Sinaarsobriv farglebs da RirebulebaTa 
preferenciebs konfliqtebis arsebobisas. amgvarad, zemoaRniSnuli 
cdomilebis riski, faqtobrivad, ormagia; am riskis xarisxi ki ima-
zea damokidebuli, Tu ramdenad emTxveva adamianis mier `nagulveb 
uflebebs~, maT `nagulveb Sinaarssa da moculobas~ erovnuli Tu 
saerTaSoriso konsensusi. marTalia, uTuod unda vaRiaroT erT-
gvari prezumfcia imisa, rom demokratiul sazogadoebaSi (saxel-
mwifosa Tu saxelmwifoTa TanamegobrobaSi) _ iq, sadac adamianis 
uflebebi umTavres Rirebulebadaa miCneuli, maTi reglamentacia 
marTlac gonivrul safuZvels emyareba da mowodebulia, ama Tu im 
uflebis ganxorcieleba harmoniulad Seuxamos sxva kanonier, maT 
Soris saerTosazogadoebriv interesebs, magram es prezumfcia, Ta-
visTavad, ar xsnis cdomilebis risks; a fortiori ver daabrkolebs imis 
kritikulad Sefasebas, Tu ramdenad adekvaturia uflebaTa esa Tu 
is reglamentacia imisa, rac bunebiTi samarTlis logikiT SeiZle-
boda gamarTlebuli yofiliyo. Cveni SexedulebiT, ar SeiZleba imis 
gamoricxva, rom uflebaTa samarTlebrivi reglamentacia gansazR-
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vrul drosa Tu sivrceSi SeiZleba daucvels tovebdes romelime 
`marTlzomierad nagulveb uflebas~, an mis romelime aspeqts, anda 
adgendes RirebulebaTa imgvar preferenciebs, romelebic, sakmarisi 
safuZvlis gareSe, am `marTlzomierad nagulvebi uflebis~ srul an 
nawilobriv ignorirebas axdendes.

ama Tu im uflebis mimarT erovnuli Tu saerTaSoriso konsen-
susis aRiareba yovelTvis meoreulia, ramdenadac igi yovelTvis 
CamorCeba adamianis mier uflebaTa aRmoCenis, aRqmis, gaTavisebis, 
dagulvebisa Tu dabevebis Sinagan process. swored amiT gamoixateba 
adamianis uflebebis bunebiTi warmoSobis aRiarebis kulturuli da 
samarTlebrivi fenomeni; sayovelTao konsensusis ararseboba ki ar 
aris da ver iqneba sakmarisi dadastureba adamianis ama Tu im ufle-
bis ararsebobisa sazogadod. ase rom ar iyos, adamianis uflebaTa 
samarTali daxSuli, winaswarSemozRuduli, ganuviTarebadi mocemu-
loba aRmoCndeboda da ara uflebaTa Semdgomi aRiarebisa da gafar-
Toebisaken orientirebuli; adamianis uflebaTa evropuli sasamarT-
los mier SemuSavebuli `konvenciis cocxali instrumentis doqtri-
na~ SesaniSnavi damowmebaa yovelive amis sawinaaRmdegod.

winamdebare gamokvleva or aseT, Cveni azriT, `marTlzomierad 
nagulveb uflebas~ Seexeba, romlebzec jer ar aris miRweuli ero-
vnuli (iSviaTi gamonaklisis garda) Tu saerTaSoriso konsensusi, 
kerZod – evTanaziis uflebas da fetusis sicocxlis uflebas. sim-
boluria, rom orive maTgani `sicocxles~ ukavSirdeba: pirveli – 
sicocxlis dasasruls, meore – sicocxlis dasawyiss.

sakiTxi asea dayenebuli: arsebobs Tu ara `evTanaziis ufleba~ 
da arsebobs Tu ara `fetusis sicocxlis ufleba~ rogorc bune-
biTi uflebebi; icavs Tu ara (an unda icavdes Tu ara) maT adamia-
nis uflebaTa evropuli konvencia; ra mimarTebaSia isini `adamia-
nis RirsebasTan~ sazogadod da evropuli konvenciis me-2 muxliT 
nagulisxmeb `sicocxlis uflebasTan~; ramdenad marTlzomieria 
molodini da moTxovna imisa, rom Tundac garkveul farglebSi da 
garkveuli pirobebis dacviT, moxdes maTi aRiareba konvenciis me-2 
muxlis safuZvelze `sicocxlis uflebis~ farTo interpretaciis 
gziT Tu sxvagvarad.

mkiTxvelisaTvis saintereso unda iyos ara marto is, Tu rogoria 
adamianis uflebaTa evropuli sasamarTlos poziciebi am `uflebe-
bTan~ mimarTebiT cal-calke, aramed isic, Tu ramdenad logikurad 
Seesatyvisebian es poziciebi erTmaneTs im argumentaciis mxedvelo-
baSi miRebiT, romlebsac isini emyarebian. aseTi Sepirapireba, vfi-
qrobT, ufro naTlad warmoaCens sakvlevi Temis kompleqsurobasa da 
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mravalplastianobas da am gziT mis yovelmxriv siRrmiseul gaazre-
bas Seuwyobs xels.

2. 	 evTanazia

2.1. arsi, Sexedulebebi, istoriul-samarTlebrivi foni

evTanazia aris avadmyofobis bolo fazaSi myofi, sasikvdilod 
ganwiruli adamianis mokvdineba sibralulis motiviT, gausaZli-
si fizikuri Tu sulieri tanjvisagan misi gaTavisuflebis mizniT. 
`evTanaziad~ ganixileba zemoaRniSnuli motiviTa da mizniT ganxor-
cielebuli sikvdilis daCqarebis yvela SemTxveva, rodesac arsebob-
da avadmyofis moTxovna an Tanxmoba evTanaziis ganxorcielebaze, 
anda rodesac aseTi Tanxmobis miReba SeuZlebeli iyo misi ugono 
mdgomareobaSi yofnis gamo. Tumca Sesabamis garemoebebSi zemoaR-
niSnul faqtors SeiZleba arsebiTi mniSvneloba hqondes `mokvdine-
bis~ marTlzomierebis SefasebisaTvis.

termini `evTanazia~ Zveli saberZneTidan modis; niSnavs `umtki-
vneulo, uSfoTvel, bednier sikvdils~. `evTanaziasTan~ erTad, dRes 
aseve xSirad gamoiyeneba termini ̀ mercy killing~ (`samadlo mkvleloba~ 
an `mkvleloba sibraluliT~).

evTanaziis sakiTxi kacobriobis civilizaciis dasawyisidanve iyo msje-
lobis sagani da praqtikaSic gamoiyeneboda, imis miuxedavad, iyo Tu ara 
igi akrZaluli. erTiani sazogadoebrivi azri masze arasdros arsebob-
da. mas momxrec bevri hyavs da mowinaaRmdegec. cnobilia, rom platoni 
mxars uWerda mas, magram qristianobam igi uaryo. evTanaziis oponente-
bis azriT, mcneba `ara kac hkla~ sakmarisi safuZvelia imisaTvis, raTa 
igi amoralur da ukanono aqtad iqnes miCneuli. maTi azriT, avadmyo-
fis mier evTanaziis moTxovna nakarnaxevia surviliT, rom Tavisi ojaxi 
da sazogadoeba gaaTavisuflos finansuri da moraluri tvirTisagan; 
miuTiTeben, rom eqimis mier evTanaziis ganxorcieleba ewinaaRmdegeba 
hipokrates fics da Zirs uTxris eqimis profesiisadmi xalxis ndobas 
sazogadod; yuradRebas amaxvileben evTanaziis daSvebis wesis borotad 
gamoyenebis saSiSroebaze. evTanaziis proponentebi mas `TanagrZnobis 
aqtad~ ganixilaven da amitom sruliadac ar miaCniaT, rom igi qris-
tianul morals ewinaaRmdegeba. garda amisa, maTi azriT, evTanaziis 
akrZalva ewinaaRmdegeba adamianis Tavisuflebas, mis avtonomiurobasa 
da Rirsebas, arRvevs eqimisa da pacientis piradi urTierTobis inti-
murobas. isini miiCneven, rom adamianis dabadeba da gardacvaleba pri-
vatuli, personaluri, intimuri movlenaa da ara sajaro (sazogado-
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ebrivi) da, rom sikvdilis ufleba ar ewinaaRmdegeba sazogadoebriv 
interesebs. isini evTanaziis problemas ganixilaven individualuri da 
sazogadoebrivi interesebis dapirispirebis WrilSi da miaCniaT, rom 
sakiTxi individis realuri interesebis mixedviT unda gadawydes.�

ganasxvaveben pasiur da aqtiur evTanazias:
pasiuri evTanazia gulisxmobs sikvdilis daCqarebas avadmyofi-

saTvis samedicino daxmarebis Sewyvetis gziT. aseT dros `Careva~ 
mxolod mkurnalobis gagrZelebis SewyvetiT amoiwureba, rac avadm-
yofs saSualebas aZlevs, bunebrivad daasrulos Tavisi sicocxle.

aqtiuri evTanaziis dros sikvdilis daCqareba xorcieldeba mo-
vlenebis bunebriv ganviTarebaSi aqtiuri CareviT, magaliTad, avadm-
yofisaTvis wamlis Warbi dozis micemiT an sxvagvarad.

miuxedavad imisa, rom orive SemTxvevaSi Careva sibralulis moti-
viT xorcieldeba da miznad sikvdilis daCqarebas isaxavs, gansxvave-
buli obieqturi mxarisa da sikvdilis, an sakuTriv misi daCqarebis 
faqtTan gansxvavebuli intensiurobis mqone mizezobrivi kavSiris 
gamo, maTi marTlzomiereba gansxvavebulad fasdeba. pasiuri evTana-
zia, ZiriTadad, ar ganixileba aramarTlzomier aqtad, maSin, rodes-
ac aqtiuri evTanazia mTel msoflioSi, iSviaTi gamonaklisis garda, 
kanoniT aris akrZaluli.

aqtiuri evTanazia gansazRvrul farglebSi da mkacrad dadge-
nili pirobebiT daSvebulia holandiaSi, oregonis StatSi (aSS), 
CrdiloeTis teritoriebis StatSi (avstralia), argentinaSi, ko-
lumbiaSi (misi legalizeba moaxdina sakonstitucio sasamarTlom 
1977 wels), iaponiaSi (uakahamas samxareo sasamarTlom 1995 wels 
daadgina, Tu ra pirobebSi iqneboda daSvebuli `mercy killing~). 1997 
wels aSS-is uzenaesma sasamarTlom daadgina, rom Statis kanoni 
eqimis daxmarebiT TviTmkvlelobis akrZalvis Sesaxeb, ar ewinaaR-
mdegeboda aSS-is konstitucias, Tumca imave gadawyvetilebidan 

�. ix. 1. Battin, Margaret P. The least Worst Death: Essays in Bioethics on the End of Life. New 
York: Oxford University Press, 1994. 2. Cohen, Cynthia B. Casebook on the Termination of Life-
Sustaining Treatment and the Care of the Dying. Indiana University Press. 1998. 3. Horan, Den-
nis J. and Mall, David. Death, Dying and Euthanasia. Washington D.C.: University Publications of 
America, 1977. 4. May, William F. Testing the Medical Covenant: Active Euthanasia and Health 
Care Reform. 1996. 5. Commission for the Study of Ethical Problems in Medicine and Biomedical 
and Behavioral Research. Deciding to Foredo Life – Sustaining Treatment: Ethical, Medical and 
Legal Issues in Treatment Decisions, 1983. 6. Robinson B.A. Euthanasia and Physician Assisted 
Suicide: All Sides of the Issue. xelmisawvdomia: http://www.religioustolerance.org/euthanas.htm 
(2000). 7. Weir, Robert F. Ethical Issues in Death and Dying. New York: Columbia University Press, 
1977). 8. Remmelink J. The Legal position on Euthanasia in the Netherlands in the light of article 2 
of the ECHR. krebulSi: Protecting Human Rights: The European Perspective, studies in memory 
of Rolv Ryssdal, 2000, gv.1157-71. T. wereTeli, evTanazia, rogorc zneobrivi da samarT-
lebrivi problema, J. `sabWoTa samarTali~, #6, Tb, 1976.
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gamomdinareobs, rom arc misi daSvebaa konstituciis sawinaaR-
mdego. kaliforniisa da niu-iuorkis StatebSi, agreTve, samxreT 
afrikis respublikaSi momzadebulia (1997-1999) da dResac ganxil-
vis procesSia kanonproeqtebi evTanaziis daSvebis Sesaxeb. sul 
axlaxan, 2006 wlis 12 maiss inglisis lordTa palatam 148 xmiT 
100-is winaaRmdeg uaryo kanonproeqti, romelic iTvaliswinebda 
sxvisi daxmarebiT TviTmkvlelobis SesaZleblobas.� zogierT qve-
yanaSi Seqmnilia evTanaziis mxardamWeri jgufebi da asociaciebi, 
magaliTad, SotlandiaSi (Voluntary Eutanasia Society of Scotland), 
kanadaSi (the Right to Die Society) da sxv.

im qveynebSi, sadac evTanazia daSvebulia, igi eqvemdebareba  
mkacr sazogadoebriv da sasamarTlo kontrols. rogorc wesi, mka-
crad aris gansazRvruli eqimis mier evTanaziis ganxorcielebis pi-
robebi. magaliTad, holandiaSi eqimi, romelmac ganaxorciela evTa-
nazia, ar daeqvemdebareba sisxlis samarTlis pasuxismgeblobas, Tu:

(a)	 – darwmunda, rom pacientis gadawyvetileba iyo nebayoflobi-
Ti, kargad gaazrebuli da saboloo;

(b)	 – darwmunda, rom pacientis satanjveli iyo autaneli (gau-
saZlisi) da usaSvelo (unremitting);

(c)	 – man auxsna pacients misi mdgomareoba da perspeqtiva;
(d)	 – pacientTan erTad gamoitana mkacri daskvna, rom mis mdgo-

mareobaSi ar arsebobda sxva gonivruli alternatiuli gadawyveta 
(gamosavali);

(e)	 – konsultacia miiRo, sul mcire, erTi sxva damoukidebeli 
eqimisagan, romelmac gamoikvlia pacientis mdgomareoba da Seadgina 
Tavisi daskvna, romelSic dadasturebulia zemoT miTiTebuli `a~-
`d~ pirobebis daculoba;

�. saqarTvelos sisxlis samarTlis kodeqsis (110-e muxli) mixedviT, mkvleloba msxver-
plis TxovniT aris danaSauli da isjeba 5 wlamde Tavisuflebis aRkveTiT. garda amisa, 
janmrTelobis dacvis Sesaxeb kanonis (10.10.1997) 191-e muxlSi pirdapiraa miTiTebuli, 
rom samedicino personals, agreTve nebismier sxva pirs ekrZaleba evTanaziis ganxor-
cieleba an masSi monawileoba. rogorc k.yaliCava marTebulad aRniSnavs, es debuleba 
erTgvarad ewinaaRmdegeba amave kanonis 148-e muxls, romlis mixedviT, terminalur sta-
diaSi myof qmedunarian avadmyofs ufleba aqvs, uari ganacxados sareanimacio, sicocx-
lis SemanarCunebel an paliatiur mkurnalobaze; misive azriT, zemoaRniSnuli debuleba 
ar Seesabameba arc `pacientis uflebebis Sesaxeb~ kanonis (05.05.2000) 22-e-26-e muxlebs, 
romelTa Sesabamisad: a) qmedunarian da gacnobierebuli gadawyvetilebebis miRebis un-
arian pacients ufleba aqvs, mkurnalobis nebismier etapze uari ganacxados samedicino 
momsaxurebaze (sicocxlis gamaxangrZlivebeli aparatis gamorTvis CaTvliT); b) Tu paci-
enti imyofeboda ugono mdgomareobaSi, aRniSnul uflebas axorcielebs avadmyofis na-
Tesavi an misi kanonieri warmomadgeneli (ix. k.yaliCava, evTanaziis samarTlebrivi regu-
lirebis problema (saqarTvelos magaliTze), J. `marTlmsajuleba da kanoni~, #4(11)06, 
gv.52. 
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f)– pacientis sicocxlis Sewyveta ganaxorciela Sesatyvisi same-
dicino meTodiT.�

2.2. adamianis uflebaTa evropuli komisiisa da adamianis ufle-
baTa evropuli sasamarTlos poziciebi, Pretty-s saqme

adamianis uflebaTa evropulma komisiam saqmeSi - Widmer v. Swit-
zerland - daadgina, rom konvenciis me-2 muxli ar moiTxovda, pasiuri 
evTanazia erovnuli kanoniT danaSaulad yofiliyo gamocxadebuli. 
Am saqmeSi sakmarisad iqna miCneuli, rom Sveicariis kanonmdebloba 
iTvaliswinebda sisxlissamarTlebriv pasuxismgeblobas samedicino 
daudevrobisaTvis, romelmac sikvdili gamoiwvia.�

am gadawyvetilebidan arapirdapir gamomdinareobs, rom aqtiu-
ri evTanaziis mimarT damokidebuleba gansxvavebuli iqneba. Tumca 
cxadi mainc ar aris, moiTxovs Tu ara konvenciis me-2 muxli, rom 
aqtiuri evTanazia avadmyofis TxovniT akrZaluli iyos; an samar-
Tlebrivi pasuxismgeblobis romeli saxe iqneba misTvis Sesatyvi-
si proporciulobis principidan gamomdinare; anda, xom ara gvaqvs 
saqme iseT viTarebasTan, rodesac arc evTanaziis akrZalva iqneba 
miCneuli konvenciis me-2 muxlidan gamomdinare moTxovnad da arc 
misi aukrZalveloba – am muxlis darRvevad. 2004 wels ganxilulma 
metad gaxmaurebulma saqmem - Pretty v. the United Kingdom� - meti gar-
kveuloba Semoitana am TvalsazrisiT.

momCivans, 43 wlis qalbatons, sWirda samoZrao neironebis da-
avadeba, rac ganukurnebeli iyo da iwvevda xel-fexis ukiduresad 
daZabunebas, sasunTqi kunTebis sistemis moSlas da, saboloo jamSi, 
– sikvdils. misi avadmyofoba sul ufro progresirdeboda, orga-
nizmi mTlianad paralizebuli gaxda, magram igi srulad inarCunebda 
gonebis sicxadesa da gadawyvetilebis miRebis unars. imis gamo, rom 
avadmyofobis bolo etapebi dakavSirebuli iyo tanjvasTan da avad-
myofis damamcirebel mdgomareobaSi yofnasTan, momCivanma gamoTqva 
survili, TviTonve gadaewyvita, Tu ra gziT aResruleboda da Tvi-
Tonve daeTqva sicocxlesTan ganSorebis dro. vinaidan TviTmkvle-
lobis ganxorcieleba damoukideblad ar SeeZlo, xolo TviTmkvle-
lobaSi daxmarebis gaweva sisxlissamarTlebrivad isjeboda, momCi-
vnis advokatma TxovniT mimarTa sajaro devnis direqtors,� aeRo 

�. ix. holandiis sisxlis samarTlis kodeqsis 293-e da 294-e muxlebi.
�. Widmer v. Switzerland, app. N20527\92 (1993).
�. Pretty v. the United Kingdom, judgment of 29.04.2002.
�. did britaneTSi ase iwodeba saxelmwifo braldebis samsaxuris ufrosi.
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valdebuleba, ar aReZra devna momCivnis meuRlis mimarT, Tu igi 
daexmareboda TviTmkvlelobis ganxorcielebaSi. aRniSnuli Txovna 
ar dakmayofilda. momCivnis azriT, saxelmwifom daarRvia misi si-
cocxlis ufleba. manve daayena konvenciis me-3, me-8, me-9 da me-14 
muxlebiT gaTvaliswinebuli uflebebis darRvevis sakiTxi.

evropulma sasamarTlom ase dasva sakiTxi – SeiZleboda Tu ara, 
`sicocxlis ufleba~ ganmartebuliyo imgvarad, rom masSi nagulisx-
mebi yofiliyo sicocxleze uaris Tqmis uflebac. man aRniSna, rom 
konvenciis me-2 muxli ar Seexeboda im gadawyvetilebas, romelic 
adamians Tavisi sicocxlis mimarT SeiZleboda mieRo. misi azriT, 
SeuZlebeli iyo konvenciis me-2 muxlis interpretacia, rogorc 
adamianisaTvis sikvdilis uflebis miniWeba. am muxliT daculi `si-
cocxlis uflebidan~ ar gamomdinareobda adamianis TviTgamorkve-
vis ufleba, misTvis im uflebis miniWeba, rom sicocxles amjobinos 
sikvdili. evropuli sasamarTlos ganmartebiT, `sicocxlis uflebi-
sagan~ diametrulad gansxvavebuli `sikvdilis ufleba~ SeuZlebelia 
nagulisxmebi yofiliyo konvenciis me-2 muxlSi. amitom am muxlis 
safuZvelze ar SeiZleba gakeTebuliyo daskvna, rom adamianebs hqon-
daT sikvdilis ufleba sxva piris an saxelmwifo organos daxmare-
biT. Sesabamisad, momCivnis argumenti imis Sesaxeb, rom saxelmwifo 
organom, romelmac ar misca mas sxvisi daxmarebiT TviTmkvlelobis 
ufleba, amiT TiTqos daarRvia konvenciis me-2 muxliT nagulisxme-
bi valdebuleba, marTebuli ar iyo. zemoaRniSnulidan gamomdinare, 
evropulma sasamarTlom ar cno konvenciis me-2 muxlis darRveva. 
manve uaryo konvenciis me-3, me-8, me-9 da me-14 muxlebis darRveva.

aqve unda aRiniSnos, rom adamianis uflebaTa evropul konven-
ciasTan evTanaziis Sesabamisobis sakiTxze gamoTqmuli Sexedulebebi 
gansxvavebulia, Tumca umetesi maTgani iqiTken ixreba, rom evTana-
ziis ufleba ar ewinaaRmdegeba konvencias. magaliTad, van deiki da 
van hofi miiCneven, rom evTanazia ar ewinaaRmdegeba konvencias. maTi 
azriT, sicocxlis Rirebuleba unda aiwonos pirovnebis sxva ufle-
bebTan mimarTebiT, gansakuTrebiT ki, konvenciis me-3 muxliT dadge-
nil uflebasTan mimarTebiT – iyos araadamianuri da damamcirebeli 
mopyrobisagan daculi�; robertsonisa da merilsis azriT, evTanazia 
individis TanxmobiT ar arRvevs sicocxlis uflebas, xolo rodesac 
aseTi Tanxmobis miReba SeuZlebelia, sicocxlis uflebis mniSvne-
loba Sesabamis garemoebebSi unda Sefasdes individis sxva uflebe-

�. ix. P. van Dijk G.J.H. van Hoof, Theory and Practice of the European Convention on Human 
Rights, 3rd edition, 1998. gv.302,303. 
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bis dacvis saWiroebis gaTvaliswinebiT; � s.trexseli iziarebs evTa-
nazias da fiqrobs, rom mas ar gaaCnia `ganzraxi mkvlelobisaTvis~ 
damaxasiaTebeli aramarTlzomiereba, vinaidan am dros mokvdinebis 
ganzraxva ar emyareba egoistur sawyisebs;10 j.remelinkis azriT, evTa-
naziis ganxorcieleba forsmaJoruli aqtia, romelic aris sisxlis 
samarTlis pasuxismgeblobisagan imunitetis safuZveli. misi Sexe-
dulebiT, zogierT SemTxvevaSi eqimis mier avadmyofis mkurnalobis 
gagrZeleba SeiZleba hgavdes `cudad mopyrobas~ (ill treatment), rome-
lic uTanabrdeba `araadamianur mopyrobas~ konvenciis me-3 muxlis 
gagebiT. mas miaCnia, rom evTanazia, ra pirobebSic igi aris daSve-
buli holandiaSi, ar ewinaaRmdegeba evropul konvencias;11 maTgan 
gansxvavebiT, d.feldmani miuTiTebs, rom, vinaidan evTanazia adamia-
nis ganzrax mokvdinebaa da igi ar aris miTiTebuli konvenciis me-2 
muxlis me-2 punqtSi miTiTebul gamonaklisebSi, amitom igi ewinaaR-
mdegeba mas.12

2.3. analizi da Sefaseba

Pretty-s saqmeSi srulad gamovlinda evTanaziis marTlzomierebis 
Sefasebis mTeli sirTule.

erTi mxriv, marTlac gaumarTlebeli iqneboda `kanoniT sico-
cxlis dacvis valdebulebis darRvevad~ migveCnia SeerTebuli same-
fos xelisuflebis uari, Tavisi gadawyvetilebiT xeli Seewyo TviT-
mkvlelobisaTvis. nakleb savaraudoa, rom konvenciis xelmowerisas 
xelSemkvrel saxelmwifoebs `kanoniT sicocxlis uflebis dacvaSi~ 
aseTi ram egulisxmaT da Sesabamisi valdebuleba ekisraT, magram, 
meore mxriv, arc im faqtis gauTvaliswinebloba SeiZleba, rom q-n 
pretis, romelmac ver miiRo evTanaziis ufleba da romelsac Tavisi 
mdgomareobis gamo TviTmkvlelobis damoukideblad ganxorcieleba 
ar SeeZlo, erovnuli xelisuflebis gadawyvetilebis Sedegad, pir-
dapir Tu arapirdapir, faqtobrivad, `fizikuri da sulieri tanjvis 
atanis movaleoba~ daekisra.

ueWvelia, rom Pretty-s saqme RirebulebaTa mwvave konfliqtis gamo-
vlinebaa, magram am konfliqtis sworad Sefaseba da gadaWra verafriT 

�. ix. A.H.Robertson\J.G.Merrils, Human Rights in Europe, Manchester\New York (Manchester 
University Press), 3rd ed. 1993. gv.34.
10. ix.Trechsel Stefan, Spotlights on Article 2 ECHR, The Right to Life, Development and Develop-
ing International and European Law, 1999, gv.677.
11. ix. J.Remmelink, miTiTebuli naSromi, gv.1169.
12. ix. D.Feldman, Civil Liberties and Human Rights in England and Wales, Oxford. UK (Oxford 
University Press), 1993, gv.122.
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moxerxdeba, Tu sakuTriv RirebulebaTa konfliqtis formula ar iq-
neba sworad Camoyalibebuli. aSkaraa, rom konfliqtis erT mxaresaa 
pirovnebis Tavisufleba, avtonomiuroba, piradi cxovrebis gankar-
gvis ufleba, ufleba, iyos damamcirebeli, Rirsebis Semlaxveli mo-
pyrobisagan daculi da sxva, magram romelia maTTan dapirispirebuli 
Rirebuleba – sicocxlis ufleba? Tu mocemul saqmeSi Rirebule-
baTa konfliqtis aseT formulas vaRiarebT, prima facie, ar unda ga-
gvikvirdes, Tu ratom unda gadawydes sakiTxi sicocxlis uflebis 
sasargeblod, romelic samarTlianadaa miCneuli adamianis sxva ufle-
bebis uzrunvelyofis winapirobad. magram saqmec isaa, rom mocemul 
SemTxvevaSi q-ni pretis sicocxlis uflebisaTvis zrunva sruliad 
araadekvaturia imisa, risTvisac sicocxlis ufleba umaRles adamia-
nur Rirebulebad miiCneva. q-ni pretisaTvis misi darCenili sicocxle 
araTu aRar iyo araviTari Rirebuleba, aramed, ufro metic: igi misi 
tanjvisa da wamebis, mis damamcirebel mdgomareobaSi yofnis gaxangr-
Zlivebas niSnavda da, Sesabamisad, igi misi sxva uflebebis uzrunvel-
yofis saSualebad ki ara, piriqiT, maT damabrkoleblad iyo qceuli. 
amitom RirebulebaTa mocemul konfliqtSi `sicocxlis ufleba~ ar 
monawileobs rogorc individis realuri interesi. igi monawileobs 
mxolod rogorc erTgvari abstraqtuli sajaro interesi imisa, rom 
adamianTa sicocxle daculi unda iqnes. swored amas daefuZna `sico-
cxlis uflebis~ sasargeblo balansis Camoyalibeba.

evTanaziis problema mWidrod ukavSirdeba erTdroulad samarT-
lebriv, socialur, moralur, bioeTikur, samedicino, religiur da 
filosofiur sakiTxebs,13 amitom igi kompleqsur xedvas moiTxovs da 
mxolod imis mixedviT ar unda gadawydes, Tu romeli uflebaa sazoga-
dod ufro mniSvnelovani. maT Soris, albaT, yvelaze ufro gadamwyveti 
imis gaazrebaa, gulisxmobs Tu ara sicocxlis ufleba TviTgamorkve-
vis, sicocxlesa da sikvdils Soris arCevanis uflebas (sagulisxmoa, 
rom q-nma pretim, romelmac ̀ sikvdilis ufleba~ ver miiRo, swored misi 
`sicocxlis uflebis~ darRvevis sakiTxi daayena strasburgis sasamar-
TloSi). rogorc aRvniSneT, evropulma sasamarTlom es uaryo.

qvemoT Cven SevecadeT, wamogvewia ramdenime samarTlebrivi sa-
kiTxi evTanaziasTan mimarTebiT, romlebzec dabejiTebiTi pasuxis 
gacema Tavad ar migvaCnia iol saqmed. Tumca Tavad sakiTxTa aseTi 

13. gansakuTrebiT aqtualuria zemoaRniSnuli problemis gaazreba `pacientis ufle-
bebis~ konteqstSi. imaze, aqvs an unda hqondes Tu ara avadmyofs `TviTgansazRvris 
ufleba~, romelic misi janmrTelobisa da samedicino momsaxurebis sferoSi nebismier 
gadawyvetilebaze mis monopoliur uflebas gulisxmobs, damokidebulia imis gansaz-
Rvrac, aqvs Tu ara adamians sazogadod sicocxlis gaxangrZlivebaze an am mizniT ama Tu 
im saSualebis gamoyenebaze uaris Tqmis ufleba.
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dayeneba, vfiqrobT, migvaaxlovebs imis garkvevasTan, Tu ramdenad 
marTlzomieria uimedo avadmyofebis mxridan evTanaziis moTxovnis 
ufleba, ra samarTlebrivi dasayrdeni aqvs `sikvdilis uflebas~ `si-
cocxlis uflebaSi~ da rogor unda gadawydes RirebulebaTa kon-
fliqti, rodesac ̀ sicocxlis ufleba~ realur Sinaarss moklebulia 
da, imavdroulad, sxva uflebebis damabrkolebelic:

1. `sicocxlis ufleba~ bunebiTi uflebaa, rac imas niSnavs, rom 
saxelmwifos arc miniWeba SeuZlia misi da arc CamorTmeva; 

_ magram ramdenad Seesabameba zemoaRniSnuli debulebis logikas 
saxelmwifos (an saxelmwifoTa jgufis) ufleba, daadginos `sico-
cxlis uflebis~ Sinaarsobrivi farglebi da am gziT Tavad gansazR-
vros, Tu ra aris is, romlis arc miniWeba SeuZlia mas da arc Camor-
Tmeva?

_ arsebobs Tu ara saerTod `sicocxlis uflebis~ ganmartebis 
eqskluziuri kompetencia vinmesaTvis?

2. `sicocxlis ufleba~ `Tavisuflebis uflebaTa~ kategorias mie-
kuTvneba. mas `negatiuri statusi~ aqvs. igi individis Tavisuflebis 
gansazRvruli sivrcea, romelic boWavs yvela gareSes (saxelmwifo-
sac da sxva adamianebsac);

_ magram aris Tu ara `sicocxlis ufleba~ SemboWveli im adamia-
nisTvisac, visac es sicocxle ekuTvnis?

3. evropuli konvenciiT gaTvaliswinebuli Tavisuflebis sxva 
uflebebis (mxedvelobaSia me-8, me-9, me-10, me-11 muxlebiT gaTva-
liswinebuli uflebebi) ganxorcielebaSi nebismieri intervencia, 
Tavisuflebis Sesabamisi sivrcis nebismieri darRveva am uflebaTa 
ganxorcielebaSi `Carevad~ ganixileba (`Carevis~ gamarTlebulobis 
Sefaseba calke sakiTxia);

_ magram ras gulisxmobs `sicocxlis uflebis ganxorcieleba~?
_ ras SeiZleba niSnavdes `sicocxlis uflebis ganxorcielebaSi 

Careva~, - mxolod sicocxlis warTmevas an xelyofas?

4. `Tavisuflebis uflebebisaTvis~ damaxasiaTebelia negatiuri 
aspeqti (`negatiuri Tavisufleba): magaliTad, adamianis ufleba, ar 
gamoxatos Tavisi azri, ar gaerTiandes sxvasTan erTad da a.S.

_ magram aqvs Tu ara `sicocxlis uflebas~ negatiuri aspeqti? 
_ SeiZleba Tu ara `sicocxleze uaris Tqmis ufleba~ (anu `sikvdi-

lis ufleba~) miviCnioT `sicocxlis uflebis~ negatiur aspeqtad?
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- Tu ara, ras emyareba igi _ `sicocxlis uflebis~ ontologiur 
Taviseburebebs Tu sxva mosazrebebs? 

_ Tu `sikvdilis ufleba~ ar aris `sicocxlis uflebisagan~ ganu-
yofeli, arsebobs Tu ara igi damoukideblad da ewinaaRmdegeba Tu 
ara igi `sicocxlis uflebas~?

5. `Tavisuflebis uflebebi~ bunebrivad gulisxmobs Sesabamis `mova-
leobebsa da pasuxismgeblobas~. TavisuflebaTa ganxorcielebis dros 
individi movalea, safrTxe ar Seuqmnas sxva kanonier interesebs (saerTo 
sajaro interessa Tu sxva pirTa uflebebsa da kanonier interesebs);

_ magram SeiZleba Tu ara, sicocxlis uflebis ganxorcielebam 
(Tavad im faqtma, rom adamiani cocxalia) raime formiT safrTxe 
Seuqmnas am interesebs?

_ aqvs Tu ara sicocxlis uflebas misgan ganuyofeli, misTvis Ta-
naarsi `movaleobani da pasuxismgebloba?~ - Tu ho, ra aris igi?

6. Tuki marTebulia mosazreba, rom is, rasac konvenciis me-2 
muxli icavs, aris `sicocxlis ufleba~ da ara Tavad `sicocxle~ 
individisa,14

_ maSin, ramdenad Seesabameba es debuleba individis sicocxlis 
(da ara am uflebis) dacvas misive survilis sawinaaRmdegod?

7. `sicocxle~ uzenaesi Rirebulebaa,
_ magram SeiZleba Tu ara `sicocxlis~, rogorc Rirebulebis, xa-

risxobrivi diferenciacia? arsebobs Tu ara gansxvaveba, obieqturi 
Tu subieqturi TvalsazrisiT, adamianur (srulfasovan) sicocxlesa 
da vegetatiur sicocxles Soris? aris Tu ara `arasrulfasovani 
sicocxle~ mainc uzenaesi Rirebuleba?

8. `sicocxle~ mxolod ganyenebuli cneba ar aris. mis uzenaes Ri-
rebulebad miCneva emyareba TiToeuli sicocxlis ganumeoreblobas 
da amis gamo, igi, uwinaresad, im individisTvisaa yvelaze didi Rire-
buleba, visac is ekuTvnis.

_ magram yovelTvis, yvela garemoebaSi aRemateba Tu ara `sico-
cxlis ufleba~ individis sxva uflebebs, magaliTad: Rirsebas, piro-
vnul Tavisuflebasa da damoukideblobas, pirad cxovrebas?

14. aseTi Sexeduleba araerTma mecnierma gamoTqva, magaliTisaTvis ix. : J.E.S.FAWCETT, 
The Application of the European Convention on Human Rights, Oxford, 2rd ed., 1987. gv.37; P.VAN 
DIJK/G.J.H VAN HOOF, Theory and Practice of the European Convention on Human Rights, The 
Hague, 3rd ed., 1998, gv.297.
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_ aqvs Tu ara individs ufleba, rodesac SeuZlebelia misi sxva-
dasxva uflebis erTdroulad ganxorcieleba, gaakeTos arCevani imis 
mixedviT, Tu ra aris misTvis ufro Zvirfasi da Tavad gadawyvitos 
Tavis uflebebs Soris arsebuli RirebulebaTa konfliqti?

_ SeuZlia Tu ara mas sicocxlis uflebis ganxorcielebaze uaris 
Tqma sxva uflebaTa gansaxorcieleblad maSin mainc, rodesac sico-
cxle obieqturad gaufasurebulia, xolo subieqturad damTrgunve-
li, gamtanjveli da Rirsebis damamcirebeli?

_ xolo Tu aseTi ufleba ar arsebobs, maSin arsebobs Tu ara `si-
cocxlis movaleoba~ (an `sicocxlis valdebuleba~)? Tu `sicocxlis 
ufleba~ ar moicavs misgan `diametrulad gansxvavebul~ `sikvdilis 
uflebas~, maSin, SeiZleba Tu ara igi moicavdes aseve diametrulad 
gansxvavebul `sicocxlis movaleobas~? da, saerTod, ra Rirebuleba 
aqvs `misjil sicocxles~?

9. Tuki `adamianis mokvdineba~ sazogadod SeiZleba iyos marTl-
zomieri aqti sxva kanonieri interesebis dasacavad (magaliTad: ajan-
yebis an amboxebis CasaxSobad, kanonieri dakavebisaTvis an kanonie-
rad dakavebuli piris gaqcevis aRsakveTad, sakuTari Tavis an sxvaTa 
dasacavad `aucilebeli mogeriebis~ mdgomareobaSi), ratom ar Sei-
Zleba `adamianis mokvdineba~ misive sxva uflebebisa da interesebis 
dasacavad iyos `marTlzomieri aqti~, Tundac rogorc `ukiduresi 
aucilebloba?~ gana ar aRemateba aseT dros `gadarCenili sikeTe~ 
gaufasurebul da gausaZlis sicocxles?15

da bolos: adamianis Rirseba ilaxeba misi gamouval, uimedo mdgo-
mareobaSi CayenebiTac.16 q-nma pretim Tavisi savalalo mdgomareobi-
dan gamosavali moZebna - man arCevani Rirsebis, faqtobrivad, Rir-
seuli sicocxlis sasargeblod gaakeTa. samwuxarod, aseTi arCevani 
sicocxlis daTmobas gulisxmobda; samwuxarod, misTvis es marTlac 
erTaderTi gamosavali iyo; samwuxarod, mas es erTaderTi gamosava-
lic aRekveTa.

yovelive zemoaRniSnuli gadametebul CaZiebad SeiZleba mogve-
Cvenos, magram, Cveni azriT, aseTi kuTxiT xedvac aucilebelia imi-

15. avadmyofi da sasikvdilod ganwiruli adamianebis uflebebis Sesaxeb evropis sabWos 
saparlamento asambleisaTvis 1976 wels wardgenil moxsenebaSi (Hubinek-Voogd report), 
romelSic gadmocemulia standartuli regulirebis saerTo principebi, miTiTebulia, 
rom `sicocxlis gaxangrZliveba, TavisTavad, ar unda iyos yvelafris wamlekavi TviT-
mizani samedicino praqtikisaTvis da, rom Tanabradve mniSvnelovania, mas aSfoTebdes 
avadmyofis satanjvelis simZime~ (citirebulia j.remelinkis miTiTebuli statiidan, 
gv.1169).
16. ix. k.kublaSvili, ZiriTadi uflebebi, Tb., 2003, gv.91.
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saTvis, raTa `sicocxlis uflebis~ ontologiuri buneba da misi 
saSualebiT evTanaziis daSvebisa da dauSveblobis safuZvlebi  
Rrmad iqnes gaazrebuli.17 

Cveni azriT, erT-erTi mTavari orientiri mainc imis sworad Se-
fasebaa, aris Tu ara evTanaziis moTxovna bunebiTi, `adamianis mier 
marTlzomierad nagulvebi~ ufleba. q-ni pretis, romelic dabeji-
TebiT moiTxovda evTanaziis ganxorcielebas da romelmac mTeli 
darCenili sicocxle am uflebisaTvis brZolas Sealia,18 ueWvelia, 
nagulvebi hqonda, rom igi flobda sikvdilsa da sicocxles Soris 
arCevanis gakeTebis uflebas. TavisTavad is faqtic, rom evTanazia 
yovelTvis gamoiyeneboda, imis miuxedavad, iyo Tu ara igi akrZa-
luli, imaze metyvelebs, rom evTanaziis ganxorcieleba Sesabamis 
garemoebebSi araerTxel iqna adamianebis mier miCneuli `erTaderT 
da samwuxaro gamosavlad~. aseT viTarebas marTlac SeiZleboda ga-
moewvia `evTanaziis uflebis~ TviTdamkvidreba.19

iqneba Tu ara miRweuli sayovelTao konsensusi evTanaziis, ro-
gorc bunebiTi uflebis, aRiarebis sakiTxSi, es momavlis saqmea. is, 
Tu ra ufro humanuria, sasikvdilod ganwiruli adamianis xsna gau-
saZlisi sicocxlisagan, Tu, daJinebiTi moTxovnis miuxedavad, misi 
bedis anabara mitoveba, sicocxlis Rirebulebis uzenaesobis keTil-
Sobiluri, magram mizansacdenili argumentiT, rogorc Cans, kidev 
did xans iqneba fiqrisa da gansjis sagani, iseve rogorc `yofna-ar-
yofnis~ filosofiuri sakiTxi, sazogadod.

3. 	 fetusis sicocxlis ufleba

3.1. saerTo konteqsti

kiTxvaze – icavs Tu ara evropuli konvenciis me-2 muxli fetusis 
sicocxlis uflebas - jer kidev ar arsebobs cxadi pasuxi. evropu-
li sasamarTlo Tavs ikavebs imis aRiarebisagan, rom konvenciis me-2 
muxli fetusis, anu daubadebeli bavSvis sicocxlesac icavs, magram 
imavdroulad, arc kategoriulad gamoricxavs amas. igi cdilobs, 

17. k.yaliCava miiCnevs, rom evTanaziis akrZalva, romelic aris adamianis pirad cxovreba-
Si uxeSi Careva, SeiZleba ganxilul iqnes rogorc `pirovnebis Tavisufali ganviTarebis 
limitireba~ an kidev – rogorc `misi Rrsebis `kanonieri usamarTlobiT~ SebRalva~. (ix. 
k.yaliCava, miTiTebuli naSromi, gv.57).
18. q-ni preti evropul sasamarTloSi saqmis ganxilvidan sami kviris Semdeg gardaicvala 
bunebrivi sikvdiliT.
19. aRsaniSnavia, rom istoriulad adamianis sikvdilis daCqareba sibralulis motiviT 
yovelTvis rodi ukavSirdeboda mis avadmyofobas. magaliTad, cnobilia, rom am gzas 
xSirad mimarTavdnen jvarcmulTa tanjvis dasasruleblad.
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calkeuli konkretuli saqmeebi, romlebic am problemas ukavSirde-
ba, ise gadawyvitos, rom gverdi auaros masze principuli pasuxis 
gacemas. cxadia, es SemTxveviTi ar aris.

arsebiTad, sakiTxi imis Sesaxeb, icavs Tu ara konvenciis me-2 
muxli fetusis sicocxlis uflebas, imasTanaa dakavSirebuli, Tu 
rodis iwyeba `sicocxle~, aris Tu ara embrioni/fetusi20 `adamiani~ 
da saerTod, rogoria misi moraluri da samarTlebrivi statusi; 
meore mxriv, imis miuxedavad, Tu ra statusi aqvs mas, ueWvelia, rom 
igi imsaxurebs samarTlebriv dacvas. adamianis uflebaTa da Ziri-
Tad TavisuflebaTa dacvis konvenciis me-2 muxlis pirveli winada-
deba ki, romelic ̀ yvelas~ sicocxlis uflebas icavs, teqstualurad 
sruliadac ar gamoricxavs imis SesaZleblobas, rom masSi fetusis 
sicocxlis uflebac igulisxmebodes, da ara mxolod dabadebuli 
adamianebisa.

problemis sirTules is ganapirobebs, rom fetusis moraluri da 
samarTlebrivi statusis sakiTxi, evTanaziisa ar iyos, erTdroulad 
ukavSirdeba biologiur, samedicino, eTikur, religiur da filo-
sofiur sakiTxebs. igi mWidrodaa gadajaWvuli abortis TemasTan. 
Zneli misaxvedri ar aris, rom fetusis/embrionis sicocxlis abso-
luturi uflebis aRiareba abortis srul akrZalvas moiTxovs da 
amitom zogjer upirispirdeba dedis uflebebs, maT Soris – mis 
sicocxlis uflebasac.21 cnobilia, rom am sakiTxze gansxvavebuli 
Sexedulebebi arsebobs mTel msoflioSi da arc evropuli masStabiT 
moiZebna konsensusi.22 evropuli sasamarTlos erTgvari `gaubedao-
bac~ fetusis sicocxlis uflebis rogorc aRiarebis, ise misi kate-
goriuli uaryofis sakiTxSi, etyoba, swored amiTaa gamowveuli.

20. Casaxvidan pirveli rva kviris ganmavlobaSi daubadebel bavSvs uwodeben `embrions~, 
Semdgomi periodis ganmavlobaSi ki _ `fetuss~. sicocxlis uflebis uzrunvelyofa gan-
sakuTrebiT aqtualuria fetusisaTvis.
21. abortis dasaSvebobis safuZvlebi sxvadasxva qveyanaSi gansxvavebulia. yvelaze ufro 
xSirad orsulobis Sewyvetis samarTlebrivi safuZvelia samedicino da socialuri Cvene-
bebi (gulisxmobs SemTxvevebs, rodesac orsuloba saSiSia qalis sicocxlisa an janmr-
TelobisaTvis, anda rodesac orsulobis Sewyvetis survili ganpirobebulia nayofis 
mSoblebis mZime ekonomikuri mdgomareobiT. zogierT qveyanaSi orsulobis Sewyvetis 
damatebiTi safuZvelia eTikuri (rodesac orsuloba warmoSobilia danaSaulebrivi 
Carevis (gaupatiurebis) Sedegad, da evgenikuri (rodesac arsebobs avadmyofi, fizikuri 
an gonebrivi naklis mqone bavSvis dabadebis saSiSroeba) Cvenebebi. ix. kublaSvili kon-
stantine, ZiriTadi uflebebi, 2003, Tb., gv.127-128.
22. Trechsel Stefan, Spotlights on Article 2 ECHR, The Right to Life. krebulSi: Development 
and Developing International and European Law, 1999. gv.672-3. Frowein J.A. PEUKERT W. Eu-
ropäische Menschenrechtskonvention, 2nd ed. 1996. ECHR. Art.2. N3. P. van Dijk/G.J.H van Hoof, 
Theory and Practice of the European Convention on Human Rights, 1998, gv.300-1.
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3.2. saerTaSorisosamarTlebrivi interieri

daviwyoT imiT, rom `fetusis~ sayovelTaod aRiarebuli samarT-
lebrivi definicia ar arsebobs.23 umravlesi evropuli qveyana aseT 
definicias saerTod ar icnobs (belgia, dania, fineTi, safrangeTi, 
saberZneTi, italia, luqsemburgi, holandia, SvedeTi), zogierT qve-
yanaSi arsebobs (avstria, germania, espaneTi, gaerTianebuli samefo), 
magram es definiciebi gansxvavebulia.

adamianis uflebaTa sferoSi universaluri saerTaSoriso samar-
Tlebrivi aqtebiT, romlebsac regionuli aqtebi emyareba, fetusis 
sicocxlis ufleba uzrunvelyofili ar aris. adamianis uflebaTa 
sayovelTao deklaraciis (1948) me-3 muxlis Tanaxmad, `yvelas aqvs 
sicocxlis, Tavisuflebisa da usafrTxoebis ufleba~, magram mas-
Si fetusis sicocxlis ufleba ar igulisxmeba. am garemoebas isic 
adasturebs, rom deklaraciis momzadebis dros uaryofil iqna me-3 
muxlis iseTi proeqti, romelic iTvaliswinebda sicocxlis ufle-
bas Casaxvis momentidan. samoqalaqo da politikur uflebaTa saerTa-
Soriso paqtze (1996) muSaobis dros aseve uaryofil iqna idea, rom 
paqts sicocxlis ufleba Casaxvis momentidan daecva. imis gamo, rom 
am sakiTxze Sexedulebebi sxvadasxva qveyanaSi gansxvavebuli iyo, 
SeuZlebeli gaxda misi gadawyveta paqtis safuZvelze. amitom am sa-
kiTxis daregulireba saxelmwifoebs miendo.24 maTgan gansxvavebiT, 
bavSvTa uflebebis Sesaxeb konvenciebsa da sxva aqtebSi fetusis si-
cocxlis uflebas seriozuli dasayrdeni aqvs.

bavSvTa uflebebis (gaeros) konvenciaSi25 daubadebeli bavSvis si-
cocxlis uflebaze konkretuli miTiTeba ar aris, magram misi de-
bulebebis mixedviT, bavSvTa dacvis sakiTxebi moicavs rogorc da-
badebamde, ise dabadebis Semdgom periods.26 adamianis uflebebisa da 

23. ix. ̀ bavSvTa uflebebis Sesaxeb evropuli qartiis~ Sesaxeb evropis sabWos saparlamento 
asambleis rekomendacia 1046 (1986)), romelic Seexeba adamianis embrionisa da fetusis gam-
oyenebas diagnostikuri, Terapiuli, samecniero, industriuli da komerciuli miznebiT. 
masSi miTiTebulia, rom adamianis embrionsa da fetuss samecniero-teqnikurma progresma 
aramyari samarTlebrivi mdgomareoba Seuqmna da amitom gansakuTrebiT aucilebeli iyo 
maTi biologiuri da samarTlebrivi statusis gansazRvra.
24. ix. laSa WeliZe, sicocxlis ufleba fetusisaTvis, krebulSi: `adamianis uflebaTa dacva 
erovnul da saerTaSoriso samarTalSi~, (k.korkelias redaqtorobiT), Tb., 2002, gv.257-8. 
25. miRebulia 1989 wels, ZalaSi Sevida 1990 wels.
26. magaliTad, ix. konvenciis preambulis me-9 abzaci: `...bavSvi, fizikuri da gonebrivi 
moumwifeblobis gamo, saWiroebs specialur dacvasa da zrunvas, Sesabamisi samarTlebrivi 
dacvis CaTvliT, rogorc dabadebamde, ise dabadebis Semdgom periodSi~. pirveli muxlis 
mixedviT, `bavSvi~ konvenciis miznebisaTvis gulisxmobs Tvramet wels miuRwevel pirs, 
xolo saxelmwifos SeuZlia gansazRvros, rom bavSvobis periodi iwyeba ara dabadebis, 
aramed Casaxvis momentidan.
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biomedicinis Sesaxeb (oviedos) konvencia,27 romelic Seexeba adamianis 
Rirsebis dacvas biologiisa da medicinis gamoyenebis dros, Seicavs 
adamianis embrionis dacvis Sesaxeb debulebebsac. am konvenciis gan-
martebebis mixedviT, konvenciis pirvel muxlSi miTiTebuli sityva 
`adamiani~ (`human being~) am muxlis SinaarsSi gulisxmobda imas, rom 
adamianis Rirseba da TviTmyofadoba (identity) daculi unda yofili-
yo sicocxlis CasaxvisTanave.

fetusis sicocxlis uflebas gamokveTilad icaven adamianis ufle-
baTa amerikuli konvencia28 (me-4 m.) da adamianisa da xalxis uflebaTa 
afrikuli qartia29 (me-4 m.), am aqtebiT sicocxlis ufleba daculia 
Casaxvis momentidan. Tumca aqve unda aRiniSnos, rom interameriku-
li regionuli sistemis sasamarTlo praqtika ar uzrunvelyofs fe-
tusis sicocxlis absolutur dacvas. 1987 wels interamerikulma 
komisiam saqmeSi - Baby-boy - daadgina, rom konvenciis me-4 muxls ar 
ewinaaRmdegeboda abortis daSveba dedis sicocxlis dasacavad da 
gaupatiurebis dros. kanadisa da aSS-is uzenaesma sasamarTloebma 
uari Tqves fetusisadmi pirovnebis Tanabar mopyrobaze (Winnipeg 
Child Family Services v. G. (1997); Roe v. Wade (1973)). aSS-is uzenaesma 
sasamarTlom daadastura es pozicia 2000 wels saqmeSi - Stenberg v. 
Garhart da arakonstituciurad cno Statis kanoni, romelic krZala-
vda abortis zogierT meTods da ar uzrunvelyofda qalTa janmr-
Telobas. samxreT afrikaSi umaRlesma sasamarTlom aseve daadgina, 
rom fetusi ar iyo samarTlis subieqti (Christian Lawyers Association 
of South Africa and Others v. Ministry of Health and Others, 1998).

rac Seexeba evropuli qveynebis Sida samarTals, umravles SemTx-
vevaSi ganzraxi mkvlelobis danaSauli ar moicavs embrionis/fetusis 
sicocxlis xelyofas, magram zogierT qveyanaSi sisxlis samarTlis 
kodeqsi iTvaliswinebs specialur danaSauls. magaliTad, italiaSi 
piri, romelic gaufrTxileblobiT gamoiwvevs orsulobis Sewyve-
tas, isjeba patimrobiT 3 Tvidan 2 wlamde vadiT. espaneTSi sisxlis 
samarTlis kodeqsiT danaSauladaa gamocxadebuli moqmedeba, ro-
melmac gamoiwvia fetusis dazianeba (157-e m.) an orsulobis moSla 
uxeSi daudevrobiT (146-e m.). TurqeTSi sisxlis samarTlis kodeqsiT 
dadgenilia gamkacrebuli pasuxismgebloba sxeulis dazianebisaTvis, 
Tu dazaralebuli orsuli qalia da dazianebam gamoiwvia orsulo-
bis Sewyveta (456-e m.).

27. miRebulia 1997 wels, ZalaSi Sevida 1999 wels, xelmomwerebi arian evropis sabWosa 
da evropis kavSiris wevri qveynebi.
28. miRebulia 1969 wels, ZalaSi Sevida 1978 wels.
29. miRebulia 1981 wels, ZalaSi Sevida 1986 wels.
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saqarTvelos konstituciis me-15 muxli, romelic sicocxles ada-
mianis xelSeuval uflebad acxadebs, ar Seicavs miTiTebas fetu-
sis sicocxlis uflebis Sesaxeb da arc saqarTvelos sasamarTlo-
ebs mouxdeniaT misi imgvari interpretacia, rom sicocxlis ufle-
ba daubadebel sicocxlezec vrceldeba. Tumca sisxlis samarTali 
fetusis/embrionis sicocxlesa da janmrTelobas arapirdapir icavs 
orsuli qalis sicocxlis xelyofisa Tu janmrTelobis daziane-
bisaTvis gamkacrebuli pasuxismgeblobis dawesebiT.30 garda amisa, 
dadgenilia sisxlis samarTlis pasuxismgebloba ukanono aborti-
saTvis (ssk-is 132-e muxli).

3.3. evropuli konvenciisa da misi organoebis pozicia, Vo-s 
saqme

imis Taobaze, igulisxmeba Tu ara fetusi/embrioni adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis konvenciis me-2 muxl-
Si, romelic `yvelas~ sicocxlis uflebas icavs, konvenciis travaux 
préparatiore-Si araferia naTqvami. amasTan dakavSirebiT, mxedvelo-
baSi misaRebia is faqti, rom konvenciis xelmowerisas, 1950 wels, 
praqtikulad yvela xelmomweri qveynis Sida kanonmdebloba uSvebda 
aborts gansazRvrul garemoebebSi. es imis mauwyebelia, rom fetu-
sis/embrionis sicocxlis (miT ufro – absoluturi) uflebis da-
cvis valdebuleba konvenciis xelmowerisas, SeuZlebelia nagulisx-
mebi yofiliyo.

evropis qveynebSi abortis SedarebiT ufro farTo SesaZleblo-
bidan gamomdinare da imis gaTvaliswinebiTac, rom saerTo tenden-
cia evropaSi abortis kanonmdeblobis liberalizaciaa, sxvadasxva 
organizacia, magaliTad reproduqciuli uflebis centri (CRR) da 
ojaxis dagegmvis asociacia (FPA) aseve miiCneven, rom daubadebeli 
bavSvi ar SeiZleboda, Tavidanve nagulisxmebi yofiliyo konvenciis 
me-2 muxlSi.31 sayuradReboa, avstriisa da holandiis sakonstitucio 
sasamarTloebma pirdapir miuTiTes, rom evropuli konvenciis me-2 

30. kerZod, saqarTvelos sisxlis samarTlis kodeqsis mixedviT, `dazaralebulis orsu-
loba~, Tu igi winaswar iyo cnobili damnaSavisaTvis, iTvleba damamZimebel garemoebad 
ganzrax mkvlelobisas (ssk-is 109-e muxlis `b~ punqti), janmrTelobis mZime an naklebad 
mZime dazianebisas (ssk-is 117-e muxlis me-2 nawilis `b~ punqti, 118-e muxlis me-2 nawili), 
agreTve, adamianis wamebisas (ssk-is 126-e muxlis me-2 nawilis ̀ b~ punqti). orsulobis Sew-
yveta ki, imis miuxedavad, icoda Tu ara damnaSavem dazaralebulis orsulobis Sesaxeb, 
aris erT-erTi (sakmarisi) safuZveli sxeulis ganzrax dazianebis ̀ janmrTelobis ganzrax 
mZime dazianebad~ kvalifikaciisaTvis.
31. ix. evropuli sasamarTlos didi palatis ganCineba saqmeze - Vo v. France (app. N53924\00) 
judgment of 8 July 2004, romelSic CCR da FPA mesame mxared iyvnen CarTulni, gv.28-32.
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muxli ar iyo gamoyenebadi fetusis mimarT.
sakiTxi, icavda Tu ara konvenciis me-2 muxli fetusis sicocxlis 

uflebas, konvenciis organoebis winaSe pirvelad swored abortis 
kanonmdeblobasTan mimarTebiT wamoiWra (X v. Norway;32 X v. Austria33), 
magram adamianis uflebaTa evropulma komisiam uari Tqva, Seefasebi-
na in abstracto abortis kanonmdeblobis Sesabamisoba konvenciis me-2 
muxlTan. saqmeSi - Bruggemenn and Scheuten v. FRG - momCivani miuTi-
Tebda, rom sakonstitucio sasamarTlos gadawyvetileba, romelmac 
SezRuda abortis SesaZlebloba, iyo mis pirad cxovrebaSi Careva. 
komisiam uari Tqva me-8 muxlis darRveulad cnobaze da miuTiTa, 
rom arasasurveli orsulobis Sewyvetis nebismieri daregulireba 
rodi iyo dedis piradi cxovrebis uflebaSi Careva,34 magram saku-
Triv is, CaiTvleboda Tu ara daubadebeli bavSvi `sicocxled~, kon-
venciis me-2 muxlis gagebiT, anda, iyo Tu ara igi iseTi mocemuloba, 
romelsac SeeZlo gaemarTlebina pirad cxovrebaSi Careva `sxvaTa 
uflebebis dasacavad~, man ar gadawyvita.

saqmeSi - X v. the United Kingdom - komisiam Camoayaliba sami Se-
saZlebeli midgoma konvenciis me-2 muxlis interpretaciisa fetu-
sis sicocxlesTan mimarTebiT. erTi mxriv, man miuTiTa, rom sityva 
`yvelas~ (`everyone~, `toute personne~) saerTo gageba da konteqsti, 
romelSic igi iyo gamoyenebuli konvenciis me-2 muxlis pirvel wina-
dadebaSi, ar moicavda daubadebel adamianebs. rac Seexeba sityva 
`sicocxles~, mis Taobaze gansxvavebuli Sexedulebebi arsebob-
da – zogierTi miiCnevda, rom sicocxle CasaxvisTanave iwyeboda,  
sxvebi sicocxlis dawyebas nayofis ganviTarebis sxvadasxva periods 
ukavSirebdnen, zogierTis azriT ki, sicocxle dabadebidan iwyebo-
da. amis gamo konvenciis me-2 muxli samgvarad SeiZleboda ganmarte-
buliyo, kerZod:
_ 	rom is ar moicavda fetuss saerTod;
_ 	rom is aRiarebda fetusis sicocxlis uflebas gansazRvruli 

SezRudvebiT;
_ 	rom is aRiarebda sicocxlis absolutur uflebas fetusisaTvis.

sagulisxmoa, rom komisiam pirveli ori midgoma Riad datova, ma-
gram kategoriulad gamoricxa mesame. man miuTiTa, rom Tu aRiarebu-
li iqneboda fetusis sicocxlis absoluturi ufleba, SezRudvebis 
gareSe, es gamoiwvevda abortebis srul akrZalvas, maSinac ki, ro-
desac orsuloba seriozul riskTan iyo dakavSirebuli qalisaTvis. 

32. Com. dec. of 29 May, 1961.
33. Com. dec. of 10 December, 1976.
34. Com. dec. of 12 July, 1977.
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garda amisa, es iqneboda imis aRiareba, rom fetusis `daubadebeli 
sicocxle~ (`unborn life~) ufro maRali Rirebuleba iyo, vidre orsu-
li qalis sicocxle.35

saqmeSi - H v. Norway, romelic Seexeboda arasamedicino mosazre-
bebiT ganxorcielebul aborts mamis survilis winaaRmdeg, komisiam 
miuTiTa, rom mas ar unda gadaewyvita sakiTxi, SeiZleboda Tu ara, 
fetuss esargebla gansazRvruli dacviT konvenciis me-2 muxlis pir-
veli winadadebis safuZvelze. magram aRniSna, rom igi ̀ ar gamoricxa-
vda aseT SesaZleblobas gansazRvrul garemoebebSi.~ manve miuTiTa, 
rom aseT delikatur sferoSi xelSemkvrel saxelmwifos Sefasebis 
farTo Tavisufleba unda hqonoda. man daadgina, rom mocemul saq-
meSi dedis gadawyvetileba, norvegiis kanonmdeblobis mxedvelobaSi 
miRebiT, ar arRvevda am Tavisuflebis farglebs.36

principul kiTxvebs arc evropulma sasamarTlom gasca pasuxi. 
saqme - Open Door and Dublin Well Woman v. Ireland - Seexeboda xelisu-
flebis mier daubadebeli bavSvebis sicocxlis dasacavad im saagen-
toebis akrZalvas, romlebic avrcelebdnen informacias sazRvarga-
reT abortis gakeTebis SesaZleblobis Sesaxeb. evropulma sasamarT-
lom konvenciis me-10 muxli darRveulad cno da uaryo aseTi infor-
maciis gavrcelebis akrZalvis aucilebloba. Tumca mas pirdapir ar 
uTqvams, magram im motivaciaSi, romelic man gamoiyena (miuTiTa, rom 
abortis sruli akrZalva safrTxeSi agdebda qalTa janmrTelobas), 
impliciturad igulisxmeba, rom man ar gaiziara fetusis sicocxlis 
dacvis absoluturi ufleba.37 faqtia, rom konfliqtSi CarTuli 
Rirebulebebidan man upiratesoba mianiWa azris gamoxatvis Tavisu-
flebisa da qalTa janmrTelobis dacvis saerTo interess da ara 
fetusis sicocxlis uflebas.

gansxvavebuli sakiTxebi wamoiWra 2004 wels ganxilul saqmeSi 
- Vo v. France. am saqmem gamoavlina konvenciis safuZvelze fetusis 
sicocxlis uflebis dacvis axali aspeqtebi. igi Seexeboda sasurvel 
bavSvs (21-24 kviris sicocxlisunarian, janmrTel fetuss), romlis 
sicocxlec Sewyda Terapiuli abortis Sedegad, eqimis Secdomis 
gamo. vietnameli warmoSobis qalbatoni q.lionis saavadmyofoSi ae-
riaT sxva vietnamel qalbatonSi da mis mimarT ganaxorcieles iseTi 
samedicino Careva, romelic gamiznuli iyo am ukanasknelisaTvis. 
Carevis Sedegad fetusi daiRupa. eqimis mimarT aRiZra sisxlis 
samarTlis saqme gaufrTxilebeli mkvlelobisa da gaufrTxile-

35. Com. dec. of 29 May, 1980. §19.
36. Com. dec. of 29 May, 1992.
37. Open Door and Dublin Well Woman v. Ireland, judgment of 29 October 1992.
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blobiT fizikuri zianis miyenebisaTvis. q.lionis kriminalurma 
sasamarTlom fizikuri zianis miyenebis braldebasTan mimarTebiT 
Sewyvita saqme amnistiis safuZvelze; rac Seexeba gaufrTxilebeli 
mkvlelobis braldebas, man gadawyvita, rom sisxlis samarTlis ko-
deqsis Sesabamisi muxli ar gamoiyeneboda fetusis mimarT, vinaidan 
igi ar iyo `adamiani~. saapelacio sasamarTlom gaufrTxilebeli 
mkvlelobis braldebis nawilSi pirveli instanciis sasamarTlos 
ganaCeni gaauqma orsulobis Sewyvetis Sesaxeb 1975 wlis kanonis 
safuZvelze. misi daskvniT, aRniSnuli kanoni adamianis sicocxles 
icavda Casaxvis momentidan da amitom sisxlis samarTlis kodeq-
sis Sesabamisi muxli fetusis mimarT gamoyenebadi iyo. sakasacio 
sasamarTlo ar daeTanxma amgvar interpretacias da miiCnia, rom 
ar arsebobda pirveli instanciis sasamarTlos ganaCenis gauqmebis 
safuZveli. dazaralebulma uari Tqva dacvis sxva (samoqalaqo da 
administraciuli) samarTlebrivi saSualebebis gamoyenebaze. man 
moiTxova, rom saqme ganxiluli yofiliyo konvenciis me-2 muxlis 
WrilSi. evropul sasamarTloSi wardgenil saCivarSi man miuTiTa, 
rom saxelmwifom daarRvia fetusis sicocxlis dacvis pozitiu-
ri valdebuleba, ramdenadac ar arsebobda kanonmdebloba, romlis 
safuZvelzec eqims daekisreboda sisxlis samarTlis pasuxismgeb-
loba daudevrobiT fetusis sikvdilis gamowvevisaTvis. momCivnis 
azriT, mxolod sisxlissamarTlebrivi RonisZiebebis gamoyeneba iq-
neboda qmediTi samarTlebrivi misagebeli im zianisaTvis, romelic 
man ganicada.

evropulma sasamarTlom saCivari konvenciis me-2 muxlTan mimar-
TebiT misaRebad cno, magram uaryo am muxlis darRveva.

man aRiara, rom sicocxlis dacvis pozitiuri valdebuleba 
vrceldeboda janmrTelobis dacvis sferozec, rom es valdebule-
ba saxelmwifosagan moiTxovda maregulirebeli wesebis SemuSavebas, 
romelic savaldebulo iqneboda rogorc kerZo, ise saxelmwifo 
klinikebisaTvis; agreTve, Sesatyvisi RonisZiebebis gatarebas pa-
cientTa sicocxlis dasacavad da qmediTi samarTlebrivi misageblis 
uzrunvelyofas pacientTa sikvdilis gamo pasuxismgeblobisaTvis. 
magram miiCnia, rom iseT specifikur sferoSi, rogoric iyo samedi-
cino daudevroba, sakmarisad SeiZleboda miCneuliyo viTareba, Tu 
msxverpls uzrunvelyofili eqneboda dacvis samoqalaqosamarTle-
brivi saSualebani da zianis anazRaureba. zogjer disciplinuri Ro-
nisZiebebic SeiZleboda sakmarisad miCneuliyo.

rac Seexeba ZiriTad sakiTxs – icavda Tu ara konvenciis me-2 muxli 
fetusis sicocxlis uflebas, sasamarTlom Riad datova. man miuTi-
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Ta, rom `ar miaCnda aucileblad, gadaewyvita, iyo Tu ara momCivnis 
orsulobis moSla konvenciis me-2 muxlis moqmedebis farglebSi~. 
evropuli sasamarTlos didma palatam Tavis ganCinebaSi aRniSna, rom 
zemoaRniSnuli sakiTxis gadaWra moiTxovda imis winaswar gadawyve-
tas, Tu vin iyo ̀ everyone~ (`toute personne~ - frangul teqstSi) konven-
ciis me-2 muxlis gagebiT, rodis iwyeboda `sicocxle~, romelsac es 
muxli icavda (§81). man ganmarta, rom am sakiTxis gadawyveta moiTxo-
vda samarTlebriv, samedicino, filosofiur, eTikur da religiur 
ganzomilebebs `adamianis~ gansazRvrisas da mxedvelobaSi unda yofi-
liyo miRebuli sxvadasxva midgoma erovnul doneze (§82); am sakiTxze 
saxelmwifos unda hqonoda Sefasebis didi Tavisufleba. sasamarTlom 
daimowma evropis gaerTianebis eTikis jgufis azri, romlis mixedviT, 
samarTlebrivad SeuZlebeli iyo erovnul kanonmdeblobaTa harmoni-
zacia gaerTianebis doneze, ramdenadac am sakiTxSi konsensusi ar ar-
sebobda. amitom, swori ar iqneboda, SemoRebuli yofiliyo erTi eqs-
kluziuri moraluri kodeqsi evropisaTvis (§82). evropulma sasamar-
Tlom daaskvna, rom, ramdenadac ar arsebobda konsensusi adamianis 
embrionis/fetusis bunebisa da statusis Sesaxeb, amitom `arc sasur-
veli iyo da arc SesaZlebeli, sasamarTlos gaeca zogadi pasuxi ima-
ze, iyo Tu ara daubadebeli bavSvi `adamiani~ konvenciis me-2 muxlis 
gagebiT~ (§85); Sesabamisad, man arc is miiCnia aucileblad, gadaewyvi-
ta, iyo Tu ara me-3 mxaris daudevrobis Sedegad fetusis sikvdili 
konvenciis me-2 muxlis moqmedebis farglebSi da iyo Tu ara es muxli 
saerTod gamoyenebadi mocemul SemTxvevaSi. sasamarTlom sabolood 
daaskvna, rom `maSinac ki, Tu konvenciis me-2 muxli gamoyenebadi iyo 
mocemul saqmeSi, misi darRveva mainc ar arsebobda, ramdenadac pozi-
tiuri valdebulebani saxelmwifos ar hqonda darRveuli~ (§95).38

3.4. analizi da Sefaseba

adamianis uflebaTa evropuli komisiisa da evropuli sasamarT-
los gadawyvetilebebi da ganCinebebi mowmoben, rom:

a) konvenciis me-2 muxlis safuZvelze fetusis sicocxlis dacvis 
sakiTxi konvenciis safuZvelze Seqmnili precedentuli samarTliT 
principulad gadawyvetili ar aris;

b) arsebiTad, fetusis sicocxlis dacvis absoluturi ufleba da 
misi gaTanabreba dabadebul sicocxlesTan, marTalia, aRiarebuli 
ar aris, magram arc misi SezRuduli dacva aris kategoriulad gamo-
ricxuli konvenciis me-2 muxlis safuZvelze;

38. ix. Vo v. France, app. N53924\00, judgment of 8 July 2004.
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g) ZiriTadi argumenti fetusis sicocxlis uflebis dacvis sazia-
nod, ukavSirdeba samedicino an socialuri mizezebiT arasasurveli 
orsulobis dros RirebulebaTa konfliqtebis warmoSobas. fetu-
sis sicocxlis ufleba gansazRvrul garemoebebSi upirispirdeba 
mSoblebis piradi cxovrebis daculobis uflebas, zogjer ki – de-
dis janmrTelobisa da sicocxlis uflebas, romlebsac prioriteti 
eniWeba fetusis sicocxlesTan mimarTebiT.

Cveni SexedulebiT, rac ar unda gonivrul safuZvels emyarebodes 
sicocxlis, janmrTelobis an piradi cxovrebis daculobis uflebe-
bisaTvis prioritetis miniWeba fetusis sicocxlis uflebasTan mi-
marTebiT, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
konvenciiT fetusis sicocxlis uflebis daucveloba da misi sru-
li gamoricxva me-2 muxliT daculi sferodan gaumarTlebelia da 
alogikuri; am sakiTxis Riad datovebas ki, rac, praqtikulad, dau-
cvelobis viTarebis SenarCunebas gulisxmobs, iseT CixSi SevyavarT, 
saidan gamosvlac, mwyobri argumentaciiT, TiTqmis SeuZlebelia.

gaumarTlebelia imitom, rom sicocxle, romelic adamianis Rir-
sebasTan erTad umTavresi adamianuri Rirebulebaa, swored embri
onidan/fetusidan iwyeba. fetusi, romc ar iyos jer `adamiani~ am si-
tyvis biologiuri, filosofiuri, samarTlebrivi Tu nebismieri sxva 
gagebiT, sicocxlis dasawyisia; Tu fetusi jer kidev ar aris `ada-
miani~, imis uaryofa xom mainc ar SeiZleba, rom igi cocxali arsebaa, 
romelic adamianur modgmas, adamianur rasas ganekuTvneba; mas ada-
mianis suli aqvs39 da `adamianis Rirseba~.40 amitom mas iseTive ufle-
ba aqvs arsebobisa, rogoric dabadebul adamians; misi sicocxlis 
ufleba iseTive bunebiTi uflebaa, rogoric dabadebuli adamianis 
sicocxlisa. garda amisa, fetusis sicocxlis dacvis gareSe adamia-
nis sicocxlis uflebis dacva verasodes iqneba sruli. `fetusis 
sicocxlis ufleba~, faqtobrivad, `adamianis dabadebis uflebaa~. 
amitom, Tuki `sicocxle~ mxolod dabadebidan iwyeba, maSin fetusis 
sicocxlis dacva aucilebeli piroba yofila adamianis sicocxlis 
gaCenisa da, maSasadame, sicocxlis uflebis uzrunvelyofisa sazo-
gadod, da Tundac amitom imsaxurebs samarTlebriv dacvas. amri-
gad, migvaCnia, rom fetusis sicocxlis ufleba adamianis sicocxlis 
uflebisagan ganuyofelia. 

alogikuria imitom, rom warmoiqmneba metismeti araTanazomiereba 
konvenciis safuZvelze dabadebuli da daubadebeli sicocxlisadmi 

39. es Tvalsazrisi SesaniSnavad aris gamoxatuli qarTuli sityviT - `orsuli~.
40. ix. konstantine kublaSvili, miTiTebuli naSromi, gv.86. 



70

eva gociriZe 

samarTlebriv mopyrobas, maT statuss, maTi samarTlebrivi dacvis 
xarisxebs Soris.

evropuli konvenciis xelSemkvreli mxareebi `sicocxles~ ganixi-
laven rogorc `ZiriTad Rirebulebas demokratiul sazogadoebaSi~ 
da `mosurneni arian, kidev ufro gaaZlieron sicocxlis uflebis 
dacva (ix. konvenciis me-13 oqmis preambula). am konteqstSi alogiku-
rad gvesaxeba, rom, erTi mxriv, evropuli konvencia da mis safuZve-
lze Seqmnili iurisprudencia iRvwodes, rac SeiZleba efeqtiani 
gaxados (dabadebuli) sicocxlis uflebis dacva, xolo fetusis si-
cocxle konvenciiT uzrunvelyofili saerTaSorisosamarTlebrivi 
dacvis gareSe iqnes datovebuli da yvelaferi erovnul xelisufle-
bas miendos.

yovelive es alogikurad gvesaxeba, agreTve, evTanaziisadmi evro-
puli sasamarTlos midgomasTan mimarTebiT. ara gvgonia, rom sico-
cxlis dasawyisSi ufro naklebad aqtualuri iyos sicocxlisaTvis 
zrunva, vidre sicocxlis dasasruls; ufro naklebad mniSvnelova-
ni iyos sruliad umweo arsebis (visac jer sakuTari nebac ar gaaC-
nia) sicocxlis dacva, vidre momakvdavi adamianis darCenili gau-
saZlisi sicocxlisa, misi neba-survilis sawinaaRmdegod. erTgvar 
alogikurobas imaSic vxedavT, rom fetusTan mimarTebiT, piradi 
da ojaxuri cxovrebis (Tanac sxvaTa piradi da ojaxuri cxovrebis) 
uflebas prioriteti eniWebodes sicocxlis uflebasTan SedarebiT, 
xolo evTanaziis dros ki piriqiT, adamianis sicocxlis uflebis da-
cva misi piradi cxovrebis daculobis uflebaSi uxeSi Carevis xar-
jze xorcieldebodes da amiT kidev ufro aZlierebdes umweobis, 
sakuTari bedis gankargvis uunarobis SegrZnebas.

CixSi SevyavarT imitom, rom evropuli sasamarTlos mxridan tra-
diciuli TavSekaveba principul sakiTxebze cxadi pasuxebis gacemi-
sagan, rac, rogorc aRvniSneT, konvenciis safuZvelze fetusis dau-
cvelobis viTarebis SenarCunebas gulisxmobs, sruliadac ar aris 
martivi gamosavali dilemidan; igi aZlierebs samarTlebrivi gau-
rkvevlobis xarisxs am problemis irgvliv warmoSobil sxvadasxva 
sakiTxsa da aspeqtTan mimarTebiT, winaaRmdegobrivs xdis dasabuTe-
bas, damajereblobas aklebs miRebul gadawyvetilebebs da, saboloo 
jamSi, aSkaras xdis axleburi midgomebisa Tu interpretaciebis au-
cileblobas.

yovelive es naTlad gamovlinda Vo-s zemoaRniSnul saqmeSi. 
rogorc zemoT aRvniSneT, evropulma sasamarTlom jer saCivari 
misaRebad cno da ar uaryo konvenciis me-2 muxlTan saCivris sag-
nobrivi SeTavsebadoba (ratione materiae), Semdeg ki eWvqveS daayena 
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konvenciis me-2 muxlis gamoyenebadoba da arc Semdgom gasca cxa-
di pasuxi amaze; bolos uaryo konvenciis darRveva da miuTiTa, 
rom maSinac ki, Tu me-2 muxli gamoyenebadi iyo, igi mainc ver 
CaiTvleboda darRveulad.

zemoaRniSnuli sami pozicia erTmaneTs ewinaaRmdegeba da Ti-
Toeuli maTgani danarCeni oris konteqstSi Tu damoukideblad, sx-
vadasxvagvarad SeiZleba iqnes gagebuli.

cnobilia, rom `sagnobrivi SeuTavsebadobis~ safuZvliT sasamar-
Tlo saCivars misaRebad ar cnobs maSin, rodesac miiCnevs, rom Se-
sabamis uflebas, romelic momCivans darRveulad aqvs nagulvebi, 
konvencia saerTod ar icavs. maSasadame, aseT dros saqme gvaqvs na-
gulvebi uflebis nagulveb darRvevasTan (sxva saqmea, marTlzomie-
rad aqvs Tu ara igi nagulvebi). aseTi saCivris miRebas azri ara aqvs, 
vinaidan am nagulveb uflebaze saxelmwifos ara aqvs nakisri misi 
daculobis valdebuleba. amis sapirispirod, konvenciasTan saCivris 
sagnobrivi SeTavsebadobis aRiareba da misaRebad cnoba imis dadas-
turebaa, rom konvencia Sesabamis uflebas icavs da saqme Seexeba 
konvenciiT daculi uflebis nagulveb darRvevas. saCivris miRebasac 
is azri aqvs, rom Semowmdes, marTlac daarRvia Tu ara saxelmwifom 
nakisri valdebuleba. Sesabamisad, q-ni vos saCivris misaRebad cnoba 
da konvenciis me-2 muxlTan misi sagnobrivi SeTavsebadobis aRia-
reba arsebiTad imas niSnavs, rom sasamarTlom `daadastura~ (sul 
mcire, `ar uaryo~) fetusis sicocxlis uflebas rom konvencia ica-
vda. ufro metic, TviT me-2 muxlis darRvevis uaryofac ki, lo-
gikurad imaves `aRiarebaa~. konvenciis nebismieri muxlis darRvevis 
aRiareba Tu uaryofa imis dadastureba an uaryofaa, rom Sesabamisma 
saxelmwifom daarRvia an ar daarRvia konvenciiT nakisri valdebu-
leba. SeuZlebelia saxelmwifom daarRvios an ar daarRvios is, rac 
mis valdebulebas ar Seadgens. amitom TavisTavad konvenciis me-2 
muxlis darRvevis uaryofis faqti logikurad imas gulisxmobs, rom 
konvenciis me-2 muxli icavs fetusis sicocxlis uflebas, romelic 
saxelmwifos ar daurRvevia.

arada, daskvna, TiTqos sasamarTlom aRiara fetusis sicocxlis 
uflebis konvenciis me-2 muxlis moqmedebis farglebSi arseboba, ar 
Seesabameba sinamdviles. aseTi daskvna ar gamomdinareobs ganCinebis 
debulebebidan. piriqiT, ewinaaRmdegeba mTel ganCinebas, uwinaresad 
– konvenciis me-2 muxlis gamoyenebadobis eWvqveS dayenebas da sa-
kiTxis Riad datovebas iseTi gancxadebiT, rom arc sasurveli iyo 
da arc SesaZlebeli, sasamarTlos gaeca zogadi pasuxi imaze, iyo Tu 
ara daubadebeli sicocxle daculi konvenciis me-2 muxliT.
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es winaaRmdegoba, cxadia, aisaxa sxva, masTan dakavSirebul, 
sakiTxTa dasabuTebaSic. sasamarTlom aRniSna, rom sicocxlis 
uflebis dacvis pozitiuri valdebuleba yovelTvis ar moiTxov-
da sisxlissamarTlebriv misagebels da rom Tu sicocxlis ufle-
bis darRveva gamowveuli iyo samedicino daudevrobiT, dacvis 
samoqalaqosamarTlebrivi saSualebebi sakmarisad iqneboda miC-
neuli.

TavisTavad cxadia, dacvis saSualebebis sakmarisobaze saubars 
sicocxlis uflebis darRvevasTan mimarTebiT maSin aqvs azri, Tu 
saqme marTlac sicocxlis uflebis darRvevas Seexeba. mocemul sa-
qmeSi ki fetusis sicocxlis ufleba (da miT ufro, misi darRveva) 
samarTlebrivi TvalsazrisiT (da ara, rogorc faqti) saerTod ar 
yofila aRiarebuli.

swori iqneboda, sasamarTlos, Tuki miaCnda, rom konvenciis me-2 
muxli fetusis mimarT ar vrceldeboda, saCivari konvenciasTan sag-
nobrivad SeuTavsebadad gamoecxadebina da iq daemTavrebina saqme.

aseTi uneblieT warmoSobili winaaRmdegobebis safuZveli Zal-
ze seriozulia. TavisTavad is faqti, rom sasamarTlos `gauWirda~, 
saCivari konvenciasTan sagnobrivad SeuTavsebadad gamoecxadebina, 
imis mimaniSnebelia, rom fetusis sicocxlis ufleba imanenturad 
igulisxmeba `sicocxlis uflebaSi~ da amitomac misgan xelovnurad 
mowyveta uTuod gamoiwvevs (da gamoiwvia kidevac) logikur da sxva-
gvar winaaRmdegobebs praqtikaSi.

isic saeWvoa, ramdenad gamarTlebulia saerTod aseTi mniSvne-
lovani sakiTxis gamudmebiT Riad datoveba an ratom aris SeuZle-
beli fetusis sicocxlis Tundac SezRuduli uflebis aRiareba 
konvenciis meore muxlis safuZvelze. Zalze sagulisxmoa, rom 
germaniis federalurma sakonstitucio sasamarTlom da espaneTis 
sakonstitucio sasamarTlom farTo Sinaarsi mianiWes `sicocxlis 
uflebas~ da daadgines, rom `sicocxlis ufleba~, romelic da-
culi iyo konvenciis me-2 muxliT da Sida konstituciuri prin-
cipebiT, gamoiyeneboda fetusis mimarT, Tumca im daTqmiT, rom 
es ufleba absoluturi ar iyo. am faqtTan mimarTebiT evropuli 
sasamarTlos mosamarTle Jan pol kostam Vo-s saqmis ganCinebaze 
Sedgenil Tavis `calke azrSi~ savsebiT samarTlianad ase dasva 
kiTxva _ `gana arsebobs seriozuli mizezebi imisa, rom evropu-
li sasamarTlo, rogorc konstituciuri sasamarTlo adamianis 
uflebaTa evropuli wesrigis farglebSi, iyos ufro naklebad ga-
beduli, vidre erovnuli sakonstitucio sasamarTloebi?~41

41. ix: Separate opinion of Judge Costa, saqmeze Vo v. France, judgment of 8 July 2004. gv.46. §12.
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marTlac, evropuli konvenciis interpretacia, pirvel rigSi, 
evropuli sasamarTlos saqmea. gonivruli ar aris, konvenciis ama 
Tu im muxlis Sinaarsobrivi farglebis dadgena evropulma sasamar-
Tlom mTlianad gadaabaros erovnuli Sefasebis Tavisuflebas. sav-
sebiT veTanxmebiT evropuli sasamarTlos mosamarTle georg ress, 
romelmac Vo-s saqmeze darTul `gansxvavebul azrSi~ miuTiTa, rom 
erovnuli Sefasebis Tavisufleba ar SeiZleboda gavrcelebuliyo 
imaze, iyo Tu ara konvenciis me-2 muxli gamoyenebadi fetusis si-
cocxlis mimarT. Sefasebis Tavisufleba arsebobda mxolod im saki-
TxSi, Tu ra RonisZiebebi unda yofiliyo gatarebuli im pozitiur 
valdebulebaTa Sesasruleblad, romlebic warmoiSoboda swored 
imitom, rom me-2 muxli gamoyenebadi iyo.42

yovelive zemoaRniSnuli, vfiqrobT, damajerebeli dasabuTebaa 
imisa, rom fetusis sicocxlis daculobis sakiTxis Riad datoveba 
araTu mxolod gonivruli ar aris, aramed im mizansac ver emsaxure-
ba, rasac isaxavs. rogorc georg resma aRniSna, am sakiTxze pasuxis 
kvlav cxadad gaucemloba metad aRar SeiZleba iyos gamarTlebuli.

rac Seexeba arsebiTad – unda icavdes Tu ara konvenciis me-
2 muxli daubadebel sicocxles fetusisas, Cveni azri dadebiTia. 
aseT Sexedulebas bevri momxre hyavs,43 maT Soris sakuTriv evropul 
sasamarTloSic. amas Vo-s saqmis ganCinebaze darTuli ̀ gansxvavebuli 
azrebic~ adasturebs, romelTa avtorebs swamT, rom adamianis sico-
cxle dabadebamde iwyeba da mas konvenciis me-2 muxli icavs.44

amasTan, cxadia, rom fetusis sicocxlis absoluturi uflebis 
dakanoneba swori ar iqneboda. misi dacvis xarisxi marTlac ver 
gauTanabrdeba dabadebuli sicocxlis daculobis xarisxs, igi 
ver isargeblebs absoluturi dacviT RirebulebaTa konfliqtis 
dros, gansakuTrebiT, dedis sicocxlisa da janmrTelobis dacvis 
interesTan dapirispirebisas. amitom konvenciis safuZvelze aRia-
rebuli unda iyos fetusis sicocxlis SezRuduli ufleba. es imas 
gulisxmobs, rom unda dawesdes misi saerTaSorisosamarTlebrivi 
dacvis minimaluri standartebi, romlebic ar iqneba xelSemkvrel 
saxelmwifoTa Sefasebis Tavisuflebis farglebSi moqceuli; ero-
vnuli Sefasebis Tavisuflebas ki im sakiTxis daregulireba gadae-
ces - es minimaluri standarti SeinarCunos, Tu ufro eqstensiuri 

42. Dissenting opinion of Judge Ress, saqmeze Vo v. France, judgment of 8 July 2004. gv.53, §8.
43. ix. Frowein J.A. Peukert W. Europäische Menschenrechtskonvention Kehl, Strasbourg, Arling-
ton (N.p. Engel, 2rd ed. 1996. ECHR. Art.2.3. K.Baier. When does the Right to life begin? 1981. ix. 
agreTve, konstantine kublaSvili, miTiTebuli naSromi, gv.124. 
44. ix. Dissenting opinion of Judge Ress, Dissenting opinion of Judge Mularoni joined by Judge 
Strářnická, Separate opinion of Judge Costa saqmeze - Vo v. France, judgment of 9 July 2004.
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dacva uzrunvelyos qveynis moraluri, religiuri, samarTlebrivi 
Tu sxva tradiciebisa da socialur-ekonomikuri realiebis gaTva-
liswinebiT.

sxva sakiTxia, SesaZlebelia Tu ara, es konvenciis me-2 muxlis 
interpretaciis gziT ganxorcieldes mis teqstSi cvlilebebis Se-
tanis gareSe (magaliTad `yvelas~ an `sicocxlis uflebis~ farTo 
ganmartebis gziT). Cveni azriT, me-2 muxlis pirveli winadadebis 
farTo interpretacia SeiZleba sakmarisi ar aRmoCndes, vinaidan 
am muxlis me-2 punqtiT dawesebuli gamonaklisebi ar Seesatyvise-
ba fetusis mokvdinebis marTlzomierad miCnevis SesaZlo SemTx-
vevebs. amitom umjobesi iqneba, Tu fetusis sicocxlis uflebis 
SezRudvis sakiTxi calke (me-3 punqtiT) daregulirdeba. ra Tqma 
unda, es sakiTxi Semdgom damuSavebas moiTxovs, magram windawin-
ve SeiZleba iTqvas, rom miuRebeli iqneboda, fetusis sicocxlis 
ufleba da misi SezRudvis pirobebi calke muxlad Camoyalib-
des konvenciaSi. principulad migvaCnia, rom fetusis sicocxlis 
ufleba igulisxmebodes konvenciis me-2 muxlis pirvel debule-
baSi; swored isaa principuli, rom fetusis sicocxlis ufleba ada-
mianis sicocxlis uflebis damcavi muxliT iyos uzrunvelyofili 
da ar iqnes misgan xelovnurad mowyvetili; es uTuod daakninebda 
daubadebeli sicocxlis, rogorc Rirebulebis, mniSvnelobasa da 
statuss.

am gziT ganxorcieldeba misi dacva ara marto abortis dasaS-
vebobis sferoSi metismeti liberalizaciisagan, aramed sxvagvari 
moqmedebebisganac, romelmac SeiZleba misi sikvdili ganapirobos: 
magaliTad, gamokvlevisagan iseT pirobebSi, rogoric ver uzrun-
velyofs mis adekvatur dacvas arakvalificiuri samedicino Care-
visagan an mesame pirTa mxridan sxvagvari xelyofisagan. aucilebe-
lia ganisazRvros am mimarTebiT saxelmwifoTa specifikuri pozi-
tiuri valdebulebani; magaliTad, imisa, rom yvela piroba Seqmnan 
samedicino Tu samecniero-kvleviT dawesebulebebSi fetusis si-
cocxlis dasacavad (dedis sicocxlisa Tu janmrTelobis dacvi-
saken mimarTuli RonisZiebebi, SesaZloa, yovelTvis ar aRmoCndes 
sakmarisi). pozitiuri valdebulebani unda gulisxmobdes agreTve 
Sesabamisi sistemisa da meqanizmebis Seqmnas ganzrax Tu daudevari 
qmedebiT gamowveuli fetusis sikvdilis gamo samarTlebrivi pa-
suxismgeblobisa da qmediTi samarTlebrivi misageblis uzrunvel-
sayofad. fetusis mokvdineba ar SeiZleba samarTlebrivad Sefasdes 
mxolod rogorc `dedisaTvis miyenebuli fizikuri ziani~. cxadia, 
rom, Tu aRiarebuli iqneba fetusis sicocxlis ufleba, mis winaaR-
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mdeg Cadenili qmedeba kvalificirebul unda iqnes rogorc `sico-
cxlis winaaRmdeg Cadenili~. igi dacvis damoukidebeli obieqti 
unda iyos da ara sxva obieqtis – `dedis janmrTelobis~ nawili; 
miT ufro, TviT abortis problematika gvkarnaxobs, rom es ori 
obieqti xSirad aris erTmaneTTan SeuTavsebeli.

gamodgeba Tu ara samoqalaqo, administraciuli an discipli-
nuri saSualebebi da zianis anazRaureba qmediT samarTlebriv mi-
sageblad samedicino daudevrobiT Tu sxva gziT fetusis mokvdi-
nebisaTvis, es calke sakiTxia da winamdebare gamokvlevis Tema ar 
aris. Tumca Cveni simpaTiebi im Sexedulebebisakenaa, romlebic 
fetusis sicocxlis uflebis efeqtiani dacvis momxrea. evropuli 
sasamarTlos mosamarTlem georg resma (Vo-s saqmis SemTxvevasTan 
mimarTebiT), vfiqrob, SesaniSnavad daasabuTa, rom 21-24 kviris 
janmrTeli, sicocxlisunariani fetusis samedicino daudevrobiT 
sikvdilisaTvis administraciuli da samoqalaqosamarTlebrivi 
saSualebebis arseboba sakmarisi ar iyo da mxolod sisxlissamarT-
lebrivi RonisZiebebi an mkacri disciplinuri sasjeli CaiTvlebo-
da qmediT samarTlebriv misageblad dedisaTvis, romelmac sasur-
veli bavSvi dakarga. kerZod, man aRniSna: `cnobilia, rom swored 
sisxlis samarTliT icavs sazogadoeba da axdens identificirebas 
im Rirebulebebisas, romlebic yvelaze metad saWiroebs dacvas. 
sicocxle ki erT-erTi, Tu ara yvelaze ufro didi, Rirebulebaa 
da igi principulad moiTxovs sisxlis samarTliT dacvas~.45

4. 	 daskvna

evTanaziisa da fetusis sicocxlis uflebebi mWidrod emij-
neba samarTlebriv, socialur, eTikur, religiur, samedicino da 
filosofiur sakiTxebs da, amdenad, kompleqsur gaazrebas moi-
Txovs. am uflebaTa ganxorcieleba, rogorc wesi, dakavSirebulia 
RirebulebaTa mwvave konfliqtebTan da Zalze delikatur saki-
TxebTan. yovelve es ganapirobebs im garemoebas, rom maT Sesaxeb 
sruliad gansxvavebuli Sexedulebebi arsebobs msoflioSi da arc 
saerToevropuli konsensusi moiZebna jerjerobiT. Zalian didia 
samarTlebrivi gaurkvevlobis xarisxi da misgan gamomdinare sxva-
dasxvagvari sirTuleebi Tu Seusabamobani.

cxadi pasuxi kiTxvaze, icavs Tu ara adamianis uflebaTa evro-
puli konvencia am uflebebs, ar arsebobs. am sakiTxze gamoTqmuli 
Sexedulebebi gansxvavebulia, Tumca umetesi maTgani iqiTken ixreba, 

45. Dissenting opinion of Judge Ress, saqmeze - Vo v. France, judgment of 8 July 2004. gv.50, §1.
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rom konvencia icavs (an unda icavdes) maT. strasburgis sasamarTlo 
gaurbis mkveTri poziciebis dakavebas. calkeuli kerZo sakiTxebi 
gadawyda, zogi Riad aris datovebuli. sasamarTlos calkeuli ga-
dawyvetilebebis mixedviT Tu vimsjelebT, rogorc Cans, mTliano-
baSi (konceptualurad) es uflebebi aRiarebuli ar aris (SedarebiT 
gamokveTilia midgoma mxolod `pasiuri evTanaziis~ mimarT – misi 
daSveba ar ganixileba konvenciasTan Seusabamod).

Cveni SexedulebiT, fetusis sicocxlis da evTanaziis (maT Soris 
`aqtiuri evTanaziis~) uflebebi ar ewinaaRmdegeba evropul konven-
cias Semdegi mosazrebebis gamo:

a) evTanaziisa da fetusis sicocxlis uflebebs iseTive `ufleba~ 
aqvT arsebobisaTvis, rogoric adamianis sxva ZiriTad uflebebs. isini 
uSualod gamomdinareoben `adamianis Rirsebidan~ da im umniSvnelo-
vanesi principidan, rom adamiani yovelTvis unda iyos `mizani~ da ara 
`saSualeba~. isini iseTive bunebiTi, Tandayolili, adamianis mier `mar-
Tlzomierad nagulvebi~ uflebebia, rogoric sxva ZiriTadi uflebani;

b) `evTanaziis ufleba~ SeiZleba gaazrebul iqnes rogorc `sico-
cxlis uflebis~ negatiuri aspeqti, xolo evTanaziis dros adamia-
nis sikvdilis daCqareba – rogorc `ukiduresi aucilebloba~ sxva 
sikeTeTa (mis sxva uflebaTa) gadasarCenad. evTanaziis uflebis akr-
Zalva arRvevs ara marto sicocxlis uflebas, aramed adamianis sxva, 
maT Soris, evropuli konvenciiT gaTvaliswinebul uflebebs. amitom 
evTanaziis uflebis akrZalva, imis miuxedavad, moicavs Tu ara mas 
konvenciis me-2 muxli, ewinaaRmdegeba konvencias; 

g) `fetusis sicocxlis ufleba~ `sicocxlis uflebisagan~ ganu-
yofelia. `sicocxlis~ cneba unda moicavdes rogorc dabadebul, 
ise daubadebel sicocxles. Sesabamisad, `sicocxlis uflebis~ cneba 
orive am komponents unda ukavSirdebodes.

`fetusis sicocxlis ufleba~ `sicocxlis uflebisagan~ ganuyo-
felia Tundac rogorc sicocxlis gaCenis da, maSasadame, adamianis 
sicocxlis uflebis uzrunvelyofis aucilebeli winapiroba.

fetusis sicocxlis uflebis auRiarebloba, erTi mxriv, SeuTav
sebadia evTanaziis sakiTxze evropuli sasamarTlos poziciasTan, 
meore mxriv ki, qmnis did samarTlebriv gaurkvevlobas, logikur da 
sxvagvar winaaRmdegobebs praqtikaSi;

d) marTalia, konvenciis safuZvelze adamianis uflebaTa dacvas 
meoreuli xasiaTi aqvs, xolo aseT mgrZnobiare sakiTxebSi erovnul 
xelisuflebas Sefasebis didi Tavisufleba ekuTvnis, magram es gare-
moebani ar qmnis dauZlevel dabrkolebas imisaTvis, raTa konvenciis 
safuZvelze aRiarebul iqnes evTanaziisa da fetusis sicocxlis 
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uflebebis SezRuduli (araabsoluturi) gageba.
sul mcire, aqtiuri evTanaziis daSveba mkacrad gansazRvruli piro-

bebis dacviT, ar unda iqnes miCneuli konvenciasTan Seusabamod; xolo 
abortis kanonmdeblobis metismeti liberalizacia da fetusis sico-
cxlis uflebis daucveloba adamianis sicocxlis uflebis damcavi 
normiT, piriqiT, unda Sefasdes rogorc konvenciis sawinaaRmdego.

am sferoSi sirTuleTa da SeusabamobaTa daZlevis saukeTeso, harmo-
niul gzad mainc saerToevropuli konsensusis Semdgomi Zieba gvesaxeba.
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Ria zRva da adamianis uflebaTa dacva

I.	 Sesavali

erTi SexedviT, ucnaurad JRers „adamianis uflebebi da Ria zRva“, 
magram es ucnauri Tema metad aqtualurad warmoCndeba, Tu am saki-
Txs detalurad ganvixilavT, arsebuli situaciisa da SesaZlo pro-
blemebis gaTvaliswinebiT.

vidre TviT Temis mniSvnelobaze gadavidodeT, aucilebelia, 
oriode sityviT aRiniSnos im saerTaSorisosamarTlebrivi reJimis 
Sesaxeb, romelic Ria zRvaze moqmedebs saerTaSoriso xelSekru-
lebebisa (ormxrivi da mravalmxrivi) da saerTaSoriso Cveulebebis 
praqtikis safuZvelze. doqtrina zRvebis Tavisuflebis Sesaxeb jer 
kidev XVII saukunis pirvel naxevarSi daibada.� aRniSnuli doqtrinis 
fuZemdebeli holandieli iuristi hugo grociusi iyo, romelmac 
Tavis naSromSi _„Mare Liberum“ (1609w.)_ mxari dauWira zRvebis Tavi-
suflebas. mas miaCnda, rom zRvebi Ria unda iyos yvelasaTvis; gro-
ciusis doqtrinas Tavisi mowinaaRmdegec hyavda, daxuruli zRvebis 
doqtrinis saxiT, romlis erT-erTi fuZemdebeli ingliseli mecnie-
ri seldeni iyo_ igi Tavisi naSromiT _„Mare Clausum“_ daupirispir-
da grociuss. sabolood, doqtrinebis orTabrZolaSi zRvebis Tavi-
suflebis doqtrinam gaimarjva. XIX saukunis pirvel naxevarSi Ria 
zRvis, romelic gansxvavdeboda teritoriuli, nacionaluri wyle-

�. gacilebiT adre saxelmwifoebs sxvagvari damokidebuleba hqondaT zRvebis mimarT. 
isini cdilobdnen, TavianTi iurisdiqcia ara marto zRvis erT nawilze gaevrcelebi-
naT, aramed iurisdiqciis sferoSi mTlian zRvas an, ufro farTomasStabiani preten-
ziis SemTxvevaSi, okeanesac Tvlidnen. magaliTisaTvis: Sveciisa da daniis pretendentoba 
baltiisa da norvegiis zRvebze, romis pap aleqsandre VI-is mier 1493 wels atlantis 
okeanis gayofa espaneTsa da portugalias Soris (aRniSnuli tordesilas xelSekrule-
baSi 1494w.). 
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bisagan da ar eqvemdebareboda romelime saxelmwifos sakuTrebas an 
iurisdiqcias, koncefcia damkvidrda. 

saerTaSoriso praqtikaSi Camoyalibebuli es koncefcia saerTa-
Soriso konvenciebSi iqna kodificirebuli, kerZod: „Ria zRvis Se-
saxeb“ Jenevis 1958 wlis konvencia (me-2 muxli) da „sazRvao samarT-
lis Sesaxeb“ gaeros 1982 wlis konvencia (SemdgomSi UNCLOS, 87-e, 
89-e muxlebi): 

„Ria zRva yvela qveynisaTvis aris Ria da arcerT saxelmwifos ara 
aqvs ufleba, samarTlebrivad dauqvemdebaros misi nebismieri nawili 
Tavis iurisdiqcias“. 

aRniSnuli norma Tanamedrove saerTaSoriso samarTlis qvakuTxedia.�

Ria zRvis Sesaxeb ufro naTeli warmodgenis Sesaqmnelad unda 
aRiniSnos, rom „Ria zRva aris zRvis yvela is nawili, romelic ar 
ganekuTvneba gansakuTrebul ekonomikur zonas, teritoriul zR-
vasa da Sida wylebs, aseve arqipelaguri saxelmwifos arqipelagur 
wylebs“.� 	 maSasadame, Ria zRvaze ar moqmedebs arcerTi saxel-
mwifos iurisdiqcia. es zogadi principia, Tumca es imas ar niSnavs, 
rom gemze, romelic Ria zRvaSi dacuravs, ar vrceldeba, Tavis mxriv, 
arcerTi qveynis iurisdiqcia. gemebsa da sxva mcurav saSualebebze 
moqmedebs im qveynis iurisdiqcia, romlis droSis qveSac isini dacu-
raven (UNCLOS-is 91-e da 92-e muxlebi). aRniSnuli ufleba garkveul 
valdebulebebs efuZneba, kerZod, saxelmwifom unda gansazRvros pi-
robebi, romliTac is gems mianiWebs Tavis nacionalobas da uflebas, 
icuros saxelmwifo droSis qveS da aRniSnulTan dakavSirebiT gas-
ces Sesabamisi dokumentacia. aseve saxelmwifosa da gems Soris unda 
arsebobdes e.w. „genuin link“, anu „realuri, WeSmariti kavSiri“ (UN-
CLOS, 91-e muxli). yoveli saxelmwifo valdebulia, ganaxorcielos 
efeqtiani iurisdiqcia da kontroli gemze, romelic misi droSis 
qveS dacuravs (UNCLOS, 94-e muxli). efeqtiani iurisdiqcia guli
sxmobs rogorc sakanonmdeblo (Sesabamisi kanonebis, wesebis, norme-
bis, instruqciebis da a.S. miReba da damtkiceba), ise aRmasrulebel 
iurisdiqcias (uSualod aRniSnuli kanonebis, wesebisa da normebis 
moTxovnaTa Sesruleba da maT Sesrulebaze uSualo kontroli). „yo-
velTvis, roca sakanonmdeblo iurisdiqcia moqmedebs, mas yovel-
Tvis aRmasrulebeli iurisdiqcia sdevs Tan da aRmasrulebeli Zala
uflebis buneba da xarisxi sakanonmdeblo iurisdiqciis bunebiTa da 
xarisxiT aris gansazRvruli.“�

�. R.R. Churchill, A.V. Lowe, The Law of the Sea, 1999, 204.
�. ix. gaeros 1982 wlis konvencia sazRvao samarTlis Sesaxeb, 86-e muxli.
�. Dahmani, M. The Fisheries Regime of the EEZ, 1987, 84.
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droSis saxelmwifos iurisdiqcia ar aris absoluturi, gansxvavebiT 
im iurisdiqciisagan, riTac saxelmwifo Tavis teritoriul zRvasa da 
Sida wylebSi sargeblobs (gamomdinare im faqtidan, rom teritoriuli 
zRva da Sida wylebi qveynis sazRvao teritorias ekuTvnis da qveynis 
sruli iurisdiqciis qveS imyofeba). arsebobs gamonaklisi, romlis dro-
sac sxva saxelmwifoebi inawileben rogorc sakanonmdeblo, ise aRmasru-
lebel iurisdiqcias droSis saxelmwifosTan erTad. ufro zustad ki, 
garkveul SemTxvevebSi sxva saxelmwifosac SeuZlia ganaxorcielos Ta-
visi iurisdiqcia sxva qveynis droSiT mocurave gemze. am kuTxiT marTe-
buli iqneba ganxilva im SemTxvevebisa, romlebic adamianis uflebebTan, 
kerZod ki adamianis uflebebis darRvevasTan aris dakavSirebuli. esenia: 
mekobreoba, monebiT vaWroba, trefikingi da terorizmi.

aqve unda aRiniSnos, rom yoveli saxelmwifo, romelic adamianis 
uflebaTa aRiarebisa da dacvis saerTaSoriso xelSekrulebebis (kon-
venciebi, oqmebi, paqtebi) monawilea, movalea, daicvas adamianis ufle-
bebi yvelgan, sadac misi iurisdiqcia da kontroli vrceldeba.� 

II. 	 mekobreoba

saerTaSoriso samarTalSi, kerZod ki sazRvao samarTalSi yvela-
ze saSiSi da mZime danaSauli, romelic adamianis sicocxlis, janmr-
Telobisa da sakuTrebis winaaRmdegaa mimarTuli, aris mekobreoba. 
brZola mekobreobis winaaRmdeg aris yoveli saxelmwifos ara mar-
to ufleba, aramed movaleobac, romelic, didi xania, saerTaSoriso 
praqtikaSi Camoyalibda da aRiarebul iqna Ria zRvis Sesaxeb Jenevis 
1958 wlis konvenciiTa (me-14 muxli) da sazRvao samarTlis Sesaxeb 
gaeros 1982 wlis konvenciiT (me-100 muxli).

mekobreoba kvlavac rCeba seriozul problemad indoeTis okeanis, 
xmelTaSua zRvis, afrikis, samxreT amerikisa da samxreT-aRmosavleT 
aziis nawilSi.� 

konvenciaSi (UNCLOS, 101-e muxli) mekobreoba ganmartebulia 
rogorc:

`(a) Zaladobis an dakavebis nebismieri arakanonieri aqtebi, an da-
tacebis nebismieri aqti, romelic Cadenilia piradi miznebisaTvis 
kerZo sahaero xomaldisa Tu kerZo gemis ekipaJis, an mgzavrebis mier 
da romelic mimarTulia:

�. gansakuTrebiT aRniSnuli sakiTxi metad aqtualuria adamianis uflebaTa evropuli 
konvenciisa da mis mier Seqmnili monitoringis sistemis, kerZod ki adamianis uflebaTa 
evropuli sasamarTlos farglebSi. 
�. statistikisa da detaluri informaciisaTvis ixileT: IMO News, 1993, No. 1, pp.4, 9-11, 
and 1998, No. 2, p.29-30. agreTve IMO circulars, reports on piracy in [www. imo.org].
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(i) Ria zRvaze, sxva gemis an sahaero xomaldis, an aseT gemsa Tu 
sahaero xomaldze myofi mgzavrebis an sakuTrebis winaaRmdeg;

(ii) gemis, sahaero xomaldis, mgzavrebis an sakuTrebis winaaRmdeg 
nebismieri saxelmwifos iurisdiqciis gareT myof adgilebSi;

(b) gemis an sahaero xomaldis saqmianobaSi nebayoflobiTi mo-
nawileobis nebismieri aqti im faqtebis gaTvaliswinebiT, romlebic 
aseT gems an sahaero xomalds mekobreTa ricxvs miakuTvnebs;

(c) nebismieri waqezebis an ganzrax xelSewyobis aqti (a) an (b) qve-
punqtebSi aRwerili aqtis Casadenad.~

mekobre gemebisa da mekobre sahaero xomaldebis ricxvs ar ganeku-
Tvnebian samxedro gemebi, samTavrobo gemebi da sahaero xomaldebi, 
garda im SemTxvevisa, roca aRniSnul gemebsa da sahaero xomaldebze 
moxda amboxeba, ekipaJma xelT igdo mmarTveloba da eweva mekobreo-
bas (UNCLOS, 102-e muxli). 

mekobreobis definiciisaTvis aseve aucilebelia ori subieqtis 
arseboba: mekobre da msxverpli. es garemoeba ganasxvavebs mekobre-
obasa da gemis, sahaero xomaldis gatacebas erTmaneTisgan (e.w. hi-
jacking).

yvela saxelmwifo uflebamosilia, gaataros aucilebeli Ro-
nisZieba mekobre gemis saqmianobis aRkveTis, misi Sepyrobisa da dapa-
timrebisaTvis, Tumca mxolod da mxolod samxedro gemebsa da samxe-
dro sahaero xomaldebs an mTavrobis samsaxurSi myof specialurad 
uflebamosil gemebsa da sahaero xomaldebs SeuZliaT Seasrulon 
aRniSnuli amocana (UNCLOS, 105-e da 107-e muxlebi).

UNCLOS-is 110-e muxlis Tanaxmad, nebismieri saxelmwifos samxe-
dro gems (samxedro sahaero xomalds) ufleba aqvs, gaaCeros da moi-
naxulos nebismieri arasamxedro da arasamTavrobo gemi, miuxedavad 
misi droSisa, im SemTxvevaSi, Tu arsebobs safuZvliani eWvi, rom 
aRniSnuli gemi eweva mekobreobas. magram 110-e muxlis me-3 punqtSi 
aRniSnulia, rom, Tu eWvi arasafuZvliani aRmoCnda da gairkva, daka-
vebuli gemi ar eweva mekobreobas, is uflebamosilia, miiRos kompen-
sacia nebismieri danakargisa da zianisaTvis, rac aRniSnul dakaveba-
sa da Semowmebas mohyva. 

UNCLOS-is 105-e muxli uflebas aZlevs nebismier saxelmwifos, 
Zala gamoiyenos mekobre gemis an mekobre sahaero xomaldis winaaR-
mdeg, Seipyros igi, daapatimros xomaldze myofi pirebi da qoneba. 
dapatimrebuli mekobreebis gasamarTleba SeuZlia nebismier saxel-
mwifos, romlis sasamarTlo organoebis winaSec maT waradgenen.

am SemTxvevaSic, Tu Sepyroba usafuZvlo da gaumarTlebeli aR-
moCnda, saxelmwifo, romelmac ganaxorciela dapatimreba, valde-
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bulia, aunazRauros nebismieri danakargi da ziani im saxelmwifos, 
romelsac dapatimrebuli gemi an sahaero xomaldi ekuTvnoda (UN-
CLOS, 106-e muxli).

saerTaSoriso praqtikisa da sakonvencio normebis mimoxilvidan 
naTlad Cans saxelmwifoebis erTsulovneba mekobreobasTan brZola-
Si. Ria zRvaze, miuxedavad droSis saxelmwifos principisa, nebismie-
ri saxelmwifo uflebamosilia, mekobreebis winaaRmdeg gamoiyenos 
rogorc sakanonmdeblo (miiRos normatiuli aqtebi, dasjadi gaxa-
dos aRniSnuli qmedeba), ise aRmasrulebeli iurisdiqcia (Seipyros, 
daapatimros da gaasamarTlos mekobreebi). 

III. 	monebiT vaWroba

erT-erTi yvelaze mZime saerTaSoriso saxis danaSauli, romelic 
mTeli saerTaSoriso Tanamegobrobis mier aris dagmobili da adamia-
nis uflebebis darRvevis yvelaze saSiS formad aris gamocxadebuli, 
aris monoba da monebiT vaWroba.	

 	 aRniSnul sakiTxTan dakavSirebiT mravali saerTaSoriso 
samarTlebrivi aqti iqna miRebuli, romelTagan mniSvnelovania 1890 
wlis briuselis konferenciis generaluri aqti monebiT vaWrobis 
aRkveTis Sesaxeb, igi miznad isaxavs monebiT vaWrobis winaaRmdeg 
saerTaSoriso TanamSromlobas; XX saukunis saerTaSoriso samarT-
lebrivi aqtebidan aRsaniSnavia: 1926 wlis monobis konvencia (The 
1926 International Slavery Convention) da 1956 wlis „damatebiTi kon-
vencia monobis Sesaxeb~ (The 1956 Supplementary Slavery Convention). 
1926 wlis konvencia monobasa da monebiT vaWrobas ase ganmartavs 
(pirveli muxli): 

(1) monoba aris piris statusi an piroba, romlis mimarTac saku-
Trebis uflebisaTvis damaxasiaTebeli nebismieri an erTiani ufle-
bamosileba gamoiyeneba.

(2) monebiT vaWroba moicavs: yvela aqts, romelic dakavSirebu-
lia piris datyvevebis, SeZenis an gankargvisaken misi monad qcevis 
ganzraxviT; yvela aqts, romelic dakavSirebulia monis SeZenasTan 
misi gayidvis an gacvlis mizniT; SeZenili monis gayidviT an gacvliT 
gankargvis yvela aqts, romlis mizania misi gayidva an gacvla; da 
saerTod, vaWrobis an monaTa transportirebis yovel aqts. 

maSasadame, monebi ganixilebian rogorc pirebi, romlebic muSao-
ben TavianTi mflobelis, mesakuTrisaTvis yovelgvari anazRaurebis 
gareSe da ar gaaCniaT araviTari uflebebi.
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 1956 wlis konvencia gansazRvravs monuri mdgomareobis sxvadasx-
va saxes, rogorebicaa: monuri damokidebuleba valis gadauxdelo-
bis gamo, ymoba, batonymoba da sxva.

arcerTi zemoaRniSnuli konvencia Riad ar iTvaliswinebs mo-
nawile saxelmwifoebis uflebas, moinaxulon da Seamowmon erTma-
neTis gemebi Ria zRvaze, raTa aRkveTon da Tavidan aicilon monaT
vaWrobis SemTxvevebi. 

Tumca 1956 wlis „monobis Sesaxeb damatebiTi konvenciis~ me-4 
muxlis Tanaxmad:

„nebismieri mona, romelic TavSesafars ipovis am konvenciis mo-
nawile saxelmwifos nebismier xomaldze, aris ipso facto Tavisufa-
li~.�

gansxvavebiT 1926 wlis monobis konvenciisa da 1956 wlis „mono-
bis Sesaxeb damatebiTi konvenciisagan~, Jenevis 1958 wlis konvencia 
Ria zRvis Sesaxeb da gaeros 1982 wlis konvencia (UNCLOS) iTva-
liswineben monawile saxelmwifos uflebas, moinaxulos da Seamow-
mos sxva saxelmwifos gemi Ria zRvaze, im pirobiT, Tu aRniSnuli 
gemi eWvmitanilia monobiT vaWrobaSi (Jenevis konvenciis 22-e muxli 
da UNCLOS, 110-e muxli). im SemTxvevaSi, Tu eWvi ar gamarTlda, gemi 
uflebamosilia, miiRos kompensacia nebismieri danakargisa da ziani-
saTvis, rac aRniSnul dakavebasa da Semowmebas mohyva.

mekobreobisagan gansxvavebiT, droSis saxelmwifos garda, sxva 
saxelmwifoebis iurisdiqcia monebiT vaWrobis winaaRmdeg Ria zRva-
ze Zalze SezRudulia da dakavSirebulia mxolod gemis SeCerebasa 
da SemowmebasTan. isini valdebulni arian, gemis Semowmebis Sedegebi 
acnobon droSis saxelmwifos (saxelmwifos, romlis droSis qveSac 
es gemi dacuravs). rac Seexeba qmediT RonisZiebebs, rogorebicaa: 
monebiT vaWrobaSi CarTuli gemis Sepyroba, misi dapatimreba da da-
patimrebulTa gasamarTleba, aseTi moqmedebebis ganxorcieleba mxo-
lod da mxolod droSis saxelmwifos prerogativaa, Tumca saerTa-
Soriso praqtikaSi iyo mcdeloba, ganexilaT monebiT vaWroba iseT
save konteqstSi, rogorc mekobreoba da, Sesabamisad, am danaSaulis 
mimarT gamoeyenebinaT sayovelTao iurisdiqcia, iseve rogorc es 
mekobreobis SemTxvevaSi gamoiyeneba, magram am mcdelobas aranairi 
Sedegi ar mohyolia.� miuxedavad amisa, gaeros 1982 wlis konvenciiT 
monawile saxelmwifoebi iReben valdebulebas, gaataron yvela efe-
qtiani RonisZieba, raTa Tavidan aicilon da dasajon monaTa trans-

�. aRniSnul debulebas identurad imeorebs Jenevis 1958 wlis konvencia Ria zRvis Sesaxeb 
(me-13 muxli) da gaeros 1982 wlis konvencia sazRvao samarTlis Sesaxeb (99-e muxli).
�. R.R. Churchill, A.V. Lowe The Law of the Sea, 1999, 212.
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portireba maTi droSis qveS mcurav gemebze da Tavidan aicilon 
maTi droSis arakanonieri gamoyeneba aRniSnuli miznebisaTvis (UN-
CLOS, 99-e muxli).

IV. 	trefikingi 

adamianiT vaWroba, trefikingi, rogorc mas xSirad moixsenieben, 
xSir SemTxvevaSi ganixileba rogorc monobis Tanamedrove saxeSe-
cvlili forma. 	 ubralo ganmartebiT, trefikingi moicavs pi-
ris Zalismier, motyuebiT, an iZulebiT rekrutirebas, malvas, Se-
Zenas, transportirebas iseTi aranebayoflobiTi aqtebis Cadenis 
mizniT, rogorebicaa: komerciul-seqsualur eqspluataciasTan 
dakavSirebuli aqtebi (prostituciis CaTvliT) an aranebayoflo-
biTi Sroma.�

trefikingis msxverplni, xSir SemTxvevaSi, arian sazogadoebis 
yvelaze daucveli fenis warmomadgenlebi (gansakuTrebiT postkon-
fliqturi situaciebis _ yofil iugoslaviasa da postsabWoTa si-
vrceSi arsebuli konfliqtebis Sedegad), isini SeiZleba aseve iyvnen 
umaRlesi ganaTlebis, yvela rasisa da klasis warmomadgenlebic.

yovel weliwads msoflioSi saSualod 2 milionidan 4 miliona-
mde adamiani xdeba trefikingis msxverpli, maTi umravlesoba aRmo-
savleT aziidan modis. evropaSi 500 000 adamiani aris yovelwliurad 
trefikingirebuli, 20 000 ki amerikis SeerTebul StatebSi. adamia-
niT vaWroba aseve matulobs afrikaSi, samxreT aziasa da samxreT 
amerikaSi. trefikingis msxverplTa 70% arian qalebi da gogonebi, 
romlebic trefikingirebulni arian seqsualuri eqspluataciisa da 
iZulebiTi prostituciisaTvis.10	

aRniSnul danaSaulTa brZolisaTvis ori mniSvnelovani saerTa-
Soriso samarTlebrivi instrumenti iqna SemuSavebuli, esenia: gaeros 
konvenciis „transnacionaluri organizebuli danaSaulis Sesaxeb~11 
e.w. palermos konvenciis damatebiTi oqmi „adamianebiT vaWrobis, 
gansakuTrebiT qalTa da bavSvTa trefikingis winaaRmdeg~12 da evro-
sabWos konvencia „adamianebiT vaWrobis (trefikingis) winaaRmdeg~.13

�. ganmartebisaTvis ixileT www. Answers.com.
10. Ibid.
11. palermos konvencia xelmosawerad gaixsna 2000 wlis 12-15 dekembers. ZalaSi Sevida 
2003 wlis 29 seqtembers.
12. oqmi xelmosawerad gaixsna 2000 wlis 12-15 dekembers. ZalaSi Sevida 2003 wlis 25 
dekembers. 
13. konvencia xelmosawerad gaixsna 2005 wlis 16-17 maiss q. varSavaSi. dRevandeli mdgo-
mareobiT ZalaSi ar aris Sesuli.
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palermos konvenciis damatebiTi oqmi trefikings ase ganmartavs 
(me-3 muxli):

„trefikingi~ niSnavs adamianTa gadabirebas, transportirebas, ga-
dayvanas, Sefarebas an miRebas muqaris, Zalis gamoyenebis an iZulebis 
sxva saSualebiT_motacebiT, TaRliTobiT, motyuebiT, Zalauflebis 
an piris umweobis borotad gamoyenebiT, Tanxis an sxva sargeblis 
micemiT am adamianTa eqspluataciis mizniT. eqspluatacia, rogorc 
minimum, gulisxmobs sxvaTa prostituciis eqspluatacias an sqeso-
brivi eqspluataciis sxva formas, iZulebiT Sromas an momsaxurebas, 
monobas an monobis msgavs mdgomareobas, monur Sromas an organoTa 
gadanergvas.~

mniSvnelovania, erTmaneTisagan gansxvavdes trefikingi da mi-
grantTa sazRvarze ukanono gadayvana (smuggling of migrants),14 rad-
ganac isini, xSir SemTxvevaSi, garegnuli niSnebiT erTmaneTs hgvanan. 
mTavari ganmasxvavebeli niSani ki is aris, rom migrantTa sazRvar-
ze ukanono gadayvana mTavrdeba migrantTa daniSnulebis adgilze 
CasvliT, maSin roca trefikingi moicavs msxverplis Semdgom eqs-
pluataciasa da garkveuli formiT qmnis trefikioris aralegalur 
Semosavals. garda amisa, migrantTa sazRvarze ukanono gadayvanas 
yovelTvis transnacionaluri xasiaTi aqvs, maSin, roca trefikingis 
SemTxvevaSi es savaldebulo niSani ar aris, igi SeiZleba ganxor-
cieldes, miuxedavad imisa, msxverpli gadayvanilia sxva saxelmwifo-
Si, Tu erTi saxelmwifos farglebSi erTi adgilidan meoreze.

evropis sabWos konvenciac Sesabamisad iZleva trefikingis gan-
martebas (me-4 muxli):

„adamianebiT vaWroba~ niSnavs eqspluataciis mizniT pirTa samu-
Saoze ayvanas, transportirebas, gadacemas, TavSesafris micemas an 
miRebas, muqaris an Zalis an iZulebis sxva formis gamoyenebis, mo-
tacebis, TaRliTobis, motyuebis, Zalauflebis borotad gamoyene-
bis, an umweo mdgomareobiT sargeblobis an sazRauris an sargeblis 
micemis an miRebis gziT, romlis mizania im piris Tanxmobis miReba, 
romelic axorcielebs kontrols sxva pirze. eqspluatacia, yvelaze 
SezRuduli ganmartebiT moicavs sxva pirTa eqspluatacias pros-
tituciis mizniT an seqsualuri eqspluataciis sxva formebs, iZu-
lebiT Sromas an momsaxurebas, monur an sxva msgavs mdgomareobaSi 
Cayenebas, katorRul muSaobas an organoebis amoclas.~

palermos konvenciis oqmisagan gansxvavebiT, evropis sabWos kon-
vencia vrceldeba adamianebiT vaWrobis yvela formaze, imis miuxe-

14. aRniSnul sakiTxs exeba palermos konvenciis meore damatebiTi oqmi „saxmeleTo, 
sazRvao da sahaero saSualebebiT migrantTa sazRvarze ukanono gadayvanis winaaRmdeg~.
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davad, is mxolod erTi saxelmwifos farglebSi xorcieldeba Tu 
transnacionaluri xasiaTi aqvs, da aris Tu ara is dakavSirebuli 
organizebul danaSaulTan (me-2 muxli).	

rogorc palermos,15 ise evropis sabWos konvenciis im muxlebSi, 
romlebic exeba iurisdiqcias, xazgasmiT aRiniSneba, rom monawile 
saxelmwifoebi axorcieleben TavianT iurisdiqcias ara mxolod Ta-
vianT saxelmwifo teritoriaze, aramed gemebzec, romlebic maTi 
droSis qveS dacuraven (palermos konvenciis me-15 muxli da evropis 
sabWos konvenciis 31-e muxli). Tumca unda aRiniSnos, rom arcerTi 
zemoaRniSnuli samarTlebrivi dokumenti uSualod ar iTvaliswi-
nebs saxelmwifos uflebas trefikingis winaaRmdeg Ria zRvaze sxva 
monawile saxelmwifos gemis mimarT raime qmediTi RonisZiebebis 
ganxorcielebis Sesaxeb. aRniSnuli debuleba ar arsebobs arc sazR-
vao samarTlis Sesaxeb gaeros 1982 wlis konvenciaSi.

zemoaRniSnulidan gamomdinare, ismis kiTxva _ trefikingis winaaR-
mdeg brZolisaTvis ra saxis iurisdiqcia unda iqnes gamoyenebuli 
Ria zRvaze? unda iyos es sayovelTao iurisdiqcia, rogorc meko-
breobis SemTxvevaSi, Tu SezRuduli iurisdiqcia, rogorc monebiT 
vaWrobis SemTxvevaSi gamoiyeneba? pasuxs aRniSnul sakiTxTan dakav-
SirebiT saerTaSoriso praqtika, saerTaSoriso CveulebiTi samarTa-
li iZleva. saxelmwifos ufleba, trefikingis winaaRmdeg Ria zRvaze 
ganaxorcielos sxva monawile saxelmwifos gemis mimarT raime qme-
diTi RonisZiebebi, SeiZleba warmoiSvas ormxrivi xelSekrulebebis 
dadebis gziT, (roca saxelmwifoebi aniWeben erTmaneTis samxedro 
gemebs uflebas, daakavon da gaCxrikon Ria zRvaze TavianTi dro-
Sis qveS mcuravi gemebi) an saerTaSoriso praqtikaSi Camoyalibebuli 
CveulebiTi normis safuZvelze, gamomdinare iqidan, rom, zogadad, 
trefikingi ganixileba rogorc monebiT vaWrobis Tanamedrove for-
ma. ase rom, analogiis safuZvelze saxelmwifoebs ufleba aqvT, Ria 
zRvaze gamoiyenon is iurisdiqcia, rac gaTvaliswinebulia monebiT 
vaWrobis SemTxvevaSi, sazRvao samarTlis Sesaxeb gaeros 1982 wlis 
konvenciiT.

V. 	terorizmi

terorizmi dResdReobiT yvelaze metad aqtualuri problemaa, 
romelic saerTaSoriso samarTliTa da saerTaSoriso sazogadoebis 
mier cnobilia rogorc saerTaSoriso mSvidobis, usafrTxoebisa da 

15. oqmebi palermos konvenciis ganuyofeli nawilia da konvenciis debulebebi gamoiye-
neba mutatis mutandis oqmebis mimarT.
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adamianis uflebebis winaaRmdeg mimarTuli erT-erTi yvelaze saSiSi 
danaSauli, romlis aRkveTa da mis winaaRmdeg brZolac mTeli mso-
flios progresul ZalTa konsolidacias moiTxovs. 

gaeros 1982 wlis konvencia sazRvao samarTlis Sesaxeb ar Seica-
vs specialur debulebebs, romlebic terorizms exeba, Tumca dRei-
saTvis saerTaSoriso doneze aRniSnul danaSaulTan sabrZolvelad 
20-mde universaluri16 da regionuli saerTaSoriso xelSekruleba 
arsebobs. aqve unda aRiniSnos is faqtic, rom arcerTi maTgani te-
rorizmis ganmartebas ar iZleva.17 aRniSnuli konvenciebi mimarTu-
lia sxvadasxva SesaZlo teroristuli aqtis winaaRmdeg.18 

teroristuli aqti SeiZleba moxdes rogorc qveynis teritoria-
ze, ise misi teritoriis farglebs gareTac, mag., Ria zRvaze, anu 
iq, sadac, rogorc ukve aRiniSna, arcerTi qveynis iurisdiqcia ar 
moqmedebs.19 am mxriv aRsaniSnavia saerTaSoriso sazRvao organiza-
ciis egidiT miRebuli konvencia „sazRvao naosnobis usafrTxoebis 
winaaRmdeg mimarTuli arakanonieri aqtebis winaaRmdeg brZolis Se-
saxeb~ da misi oqmi „kontinentur Selfze ganlagebuli stacionaru-
li platformebis usafrTxoebis winaaRmdeg mimarTuli arakanonieri 
qmedebebis winaaRmdeg brZolis Sesaxeb~. 

konvencia miRebul iqna romSi 1988 wlis 10 marts. igi ZalaSi Sevi-
da 1992 wlis 1 marts. misi miRebis aucilebloba gamowveuli iyo im 
garemoebebiT, rom 80-ian wlebSi gaxSirda im danaSaulebriv qmede-
baTa ricxvi, romelic safrTxes uqmnida sazRvao naosnobas, kerZod 
gemebisa da maTi mgzavrebis usafrTxoebas, gaxSirda iseTi danaSau-
lebi, rogorebicaa: ekipaJis mZevlad ayvana, gemebis gataceba, afe-
Tqeba an mizanmimarTuli ganadgureba, mgzavrTa daSineba da, xSir 
SemTxvevaSi, mkvleloba. 

konvenciis mTavari mizania, uzrunvelyos saTanado RonisZiebebis 
gatareba im pirTa mimarT, romlebmac Caidines marTlsawinaaRmdego 
qmedebebi gemebis an maTi ekipaJisa da mgzavrebis mimarT. yovelive es 

16. 12 saerTaSoriso konvencia da oqmi, dawvrilebiTi informaciisaTvis ix. [www.unodc.
org].
17. garda regionaluri konvenciebisa, mag.: 1999 wlis xelSekruleba „dsT-is wevr qvey-
nebs Soris terorizmTan brZolaSi TanamSromlobis Sesaxeb“, islamuri konferenciis 
organizaciis konvencia „saerTaSoriso terorizmTan brZolis Sesaxeb“.
18. dawvrilebiT konvenciebis Sesaxeb ix. [www. untreaty.un.org].
19. saerTaSoriso sazRvao samarTali zRvebsa da okeaneebs sazRvao sivrceebad yofs. 
qveynis sazRvao teritoria, „teritoriuli zRva“, an „teritoriuli wylebi“, rogorc mas 
xSirad moixseneben, Seadgens 12 sazRvao mils. 12 milis iqiT (maqsimum 188 sazRvao mili) 
mdebareobs mimdebare da gansakuTrebuli ekonomikuri zonebi, sadac sanapiro saxelmwi-
fo sargeblobs garkveuli uflebebiT (fiskaluri, sanitariuli, saimigracio da sabaJo) 
mimdebare zonasTan dakavSirebiT da suverenuli uflebebiT gansakuTrebul ekonomikur 
zonasTan mimarTebiT (ix. UNCLOS Tavi V).
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moicavs: gemebis dakavebas Zalismieri meTodebiT, gemze myof pirTa 
mimarT Zaladobis ganxorcielebas da gemze iseTi mowyobilobis da-
montaJebas, romlis mizania gemis ganadgureba an dazianeba.

aRniSnuli konvencia gamoiyeneba im SemTxvevaSi, Tu gemi axorcielebs 
naosnobas, an misi marSruti gulisxmobs naosnobas nebismieri erTi saxel-
mwifos teritoriuli wylebis gare sazRvarTan mdebare wylebisaken, am 
wylebis gavliT, an am wylebidan,20 an am saxelmwifos teritoriuli wyle-
bis gverdiTi sazRvrebis gareT, romlebic am saxelmwifos aqvs mosazR-
vre saxelmwifoebTan, aseve im SemTxvevaSic, rodesac savaraudo damna-
Save napovnia konvenciis wevri saxelmwifos teritoriaze.

konvencia ar vrceldeba samxedro gemebze, romlebic ekuTvnis 
saxelmwifos, an gamoiyeneba mis mier rogorc sazRvao-samxedro da-
mxmare saSualeba, an sabaJo, an policiis miznebisaTvis, aseve gemeb-
ze, romlebic gamoyvanil iqna naosnobidan, an Camoiwera.

konvenciis Tanaxmad, monawile saxelmwifoebi kisruloben valde-
bulebas, aRniSnuli danaSaulebis Cadenis SemTxvevaSi ganaxorcie-
lon eWvmitanil pirTa sisxlissamarTlebrivi devna an moaxdinon 
maTi eqstradireba, uzrunvelyon aRniSnul qmedebaTa dasjadoba 
Sesabamisi sasjeliT, iTanamSromlon wevr saxelmwifoebTan preven-
ciuli RonisZiebebis ganxorcielebaSi, informaciisa da danaSaule-
brivi faqtebis miwodebaSi, rac aucilebelia sisxlissamarTlebrivi 
saqmiswarmoebisaTvis.

aRsaniSnavia konvenciis me-6 muxli, romelic monawile mxareTa 
iurisdiqcias gansazRvravs:21

1. „yoveli wevri saxelmwifo mimarTavs yvela saWiro zomas, raTa 
ganaxorcielos Tavisi iurisdiqcia me-3 muxliT gaTvaliswinebul 
danaSaulebze, Tu es danaSauli Cadenilia:
a)	 im gemis winaaRmdeg an im gemis bortze, romelic danaSaulis Cade-

nis momentisaTvis dacuravda am saxelmwifos droSis qveS; an
b)	am saxelmwifos teritoriaze, misi teritoriuli wylebis Ca-

TvliT; an
g)	am saxelmwifos moqalaqis mier.

2. wevr saxelmwifos aseve SeuZlia ganaxorcielos Tavisi iuris-
diqcia aseT danaSaulze, rodesac:
a)	 danaSauli Cadenilia moqalaqeobis armqone piris mier, romelic 

20. aRniSnul wylebSi mimdebare zonisa da gansakuTrebuli ekonomikuri zonis garda, 
Cvens gansaxilvel SemTxvevaSi, Ria zRvac igulisxmeba.
21. iurisdiqciis aseTi saxiT formulireba axasiaTebs gaeros egidiT miRebul sxva kon-
venciebsac, romlebic terorizmTan brZolas exeba.
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mudmivad cxovrobs am saxelmwifos teritoriaze; an
b)	aseTi danaSaulis Cadenisas am saxelmwifos moqalaqe datyvevebul 

iqna, imyofeboda muqaris qveS, daiWra an iqna mokluli; an
g)	es danaSauli Cadenil iqna, raTa es saxelmwifo iZulebuli yofi-

liyo ganexorcielebina raime qmedeba an Tavi Seekavebina misgan.“
rogorc ukve aRiniSna, mekobreobis SemTxvevaSi yvela saxel-

mwifos aqvs ufleba, ganaxorcielos Tavisi iurisdiqcia mekobreebis 
winaaRmdeg (UNCLOS, 105-e muxli). konvenciis me-3 muxlSi aRniSnu-
li danaSaulebrivi aqtebis winaaRmdeg mxolod saxelmwifoTa gar-
kveul kategorias, romlebic me-6 muxlSia gansazRvruli, SeuZlia 
gamoiyenos Tavisi iurisdiqcia. 

aqve aRsaniSnavia konvenciis me-9 muxli, romelic ganmartavs, rom:
„araferi winamdebare konvenciaSi aranairi saxiT ar exeba saerTa-

Soriso samarTlis wesebs, saxelmwifos kompetenciasTan dakavSire-
biT ganaxorcielos sagamoZiebo an samarTaldamcavi iurisdiqcia im 
gemebze, romlebic ar dacuraven am saxelmwifos droSis qveS“.

TiTqmis yvela e.w. antiteroristuli konvencia Seicavs debule-
bas, romlis Tanaxmadac, konvencia ar gamoiyeneba im SemTxvevaSi, Tu 
danaSauli Cadenilia erTi saxelmwifos teritoriaze, teritoriuli 
wylebis CaTvliT da rogorc msxverpli, ise damnaSaveebi arian am 
saxelmwifos moqalaqeebi.

xSir SemTxvevaSi teroristebsa da mekobreebs Soris gansxvavebis 
povna arc ise advili SeiZleba iyos, Tumca mTavari ganmasxvavebeli 
niSani maTi mizani da motivia. mekobreebis mizani materialuri sarge-
blis mopovebaa (maT xSirad zRvis yaCaRebsac uwodeben), maSin, roca 
motivi SeiZleba did rols arc asrulebdes. teroristebi umetesad 
politikuri, religiuri an sxvagvari miznis misaRwevad moqmedeben 
garkveuli moTxovnebis wayenebis gziT da motivi maTi qmedebebis 
mTavari mamoZravebeli Zalaa. 

rogorc ukve aRiniSna, konvencia zogadad ganmartavs (me-6 muxli) 
- „mimarTavs yvela saWiro zomas, raTa ganaxorcielos Tavisi iuris-
diqcia“_ da ar iZleva konkretul wesebs, Tu rogor unda ganxor-
cieldes aRmkveTi RonisZiebebi teroristebis winaaRmdeg, ise ro-
gorc es gansazRvrulia mekobreobis SemTxvevaSi (mxolod samxedro 
gemebsa da samxedro sahaero xomaldebs an mTavrobis samsaxurSi myof 
specialurad uflebamosil gemebsa da sahaero xomaldebs SeuZliaT, 
Seasrulon aRniSnuli amocana (UNCLOS, 105-e da 107-e muxlebi). 
Tumca terorizmis safrTxidan gamomdinare, masTan brZolis efe-
qtianobis asamaRleblad UNCLOS-is aRniSnuli muxlebi aseve mutatis 
mutandis unda iqnes gamoyenebuli terorizmTan brZolisas.
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rac Seexeba konvenciis damatebiT oqms „kontinentur Selfze22 
ganlagebuli stacionaruli platformebis usafrTxoebis winaaRmdeg 
mimarTuli arakanonieri qmedebebis winaaRmdeg brZolis Sesaxeb,~_ 
igi gamoiyeneba zemoaRniSnul konvenciaSi Camoyalibebul danaSau-
lebriv aqtebTan, romlebic Cadenilia stacionaruli platforme-
bis mimarT, rac gulisxmobs: xelovnur kunZulebs, mowyobilobebs an 
struqturebs, romlebic mudmivad arian damagrebuli zRvis fskerze 
(kontinentur Selfze),23 bunebrivi resursebis kvlevis an mopove-
bisaTvis an sxva ekonomikuri miznebisaTvis.

konvenciis oqmis Tanaxmad, monawile saxelmwifoebi kisruloben 
valdebulebas, ganaxorcielon TavianTi iurisdiqcia aRniSnul da-
naSaulebze, uzrunvelyon aRniSnul qmedebaTa dasjadoba Sesabamisi 
sasjeliT, ganaxorcielon sisxlissamarTlebrivi devna, an moaxdi-
non damnaSave pirTa eqstradicia.

terorizmis winaaRmdeg mimarTuli uaxlesi konvenciebidan mniS-
vnelovania aRvniSnoT „terorizmis prevenciis Sesaxeb~ evropis sa-
bWos konvencia, romelic miRebul iqna 2005 wlis 12 aprils evro-
pis sabWos ministrTa komitetis sxdomaze. konvencia xelmosawerad 
gaixsna evropis sabWos wevri qveynebis saxelmwifo da mTavrobis me-
TaurTa samitze 2005 wlis 16-17 maiss q. varSavaSi.24 

konvenciis mizania, evrosabWos wevri saxelmwifoebis Zalisxmevis 
gaZliereba terorizmTan brZolisa da misi Tavidan acilebisaTvis. 
aRniSnuli miznis misaRwevad konvencia, erTi mxriv, danaSaulad 
aRiarebs iseT qmedebebs, romlebmac SeiZleba safuZveli Cauyaros 
terorizms, meore mxriv, akisrebs valdebulebas monawile saxel-
mwifoebs terorizmTan brZolis efeqtiani meqanizmis Sesaqmnelad, 
rogorc saerTaSoriso, ise Sidasaxelmwifoebriv doneze. konvencia 
aseve iTvaliswinebs terorizmis msxverplTa dacvasa da maTTvis mi-
yenebuli zianis kompensirebas.	 iseve rogorc zemoaRniSnuli te-
rorizmis winaaRmdeg mimarTuli konvenciebi, evropis sabWos kon-
venciac avaldebulebs mxareebs, gamoiyenon TavianTi iurisdiqcia im 

22. zogadad kontinenturi Selfi ganixileba rogorc saxelmwifo teritoriis wyalqveSa 
gagrZeleba, romelzec saxelmwifos aqvs suverenuli uflebebi, rac dakavSirebulia 
Selfis bunebrivi resursebis gamokvlevasa da aTvisebasTan.
23. sanapiros sawyisi xazebidan gansakuTrebuli ekonomikuri zonis sigrZe maqsimum 200 
milia. zogierT gamonaklis SemTxvevaSi gaeros 1982 wlis konvencia sazRvao samarTlis 
Sesaxeb saxelmwifos uflebas aZlevs, daadginos kontinenturi Selfis sigrZe maqsimum 
350 milis manZilze. aqedan gamomdinare, kontinenturi Selfis gare 150-miliani nawilis 
Tavze aris ara gansakuTrebuli ekonomikuri zona, aramed Ria zRva. 
24. konvencia ZalaSi ar Sesula. imisaTvis, rom konvencia ZalaSi Sevides, saWiroa, 6-ma 
saxelmwifom, romelTa Soris 4 evropis sabWos wevria, moaxdinos misi ratificireba. 
dReisaTvis 28 saxelmwifom moawera xeli konvencias.
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danaSaulTa winaaRmdeg, romlebic Cadenilia maTi droSis qveS mcu-
rav gemebze. 	

yovelive zemoaRniSnulidan gamomdinare, marTlwesrigi, rac Ta-
visTavad gulisxmobs adamianis uflebaTa dacvas Ria zRvaze, erTi 
mxriv, damokidebulia droSis saxelmwifos efeqtian iurisdiqciaze, 
meore mxriv ki, saxelmwifoTa erTobliv Zalisxmevaze, Tavidan aici-
lon da aRkveTon adamianis uflebaTa darRveva. 

gemisaTvis uflebis miniWeba _ icuros saxelmwifos droSiT,25 
aris erT-erTi mniSvnelovani saSualeba, romliTac xorcieldeba 
marTlwesrigi zRvaze. damkvidrebuli wesis Tanaxmad, saxelmwifo 
xomalds aniWebs e. w. „nacionalobas“ registraciis meSveobiT da gu-
lisxmobs xomaldis uflebamosilebas, icuros am saxelmwifos dro-
Sis qveS. maSasadame, gamonaTqvamebi: „droSis saxelmwifo“ da „regis-
traciis saxelmwifo“ sinonimebia.26 

rogorc aRvniSneT, marTlwesrigis dacva da ganmtkiceba Ria zRva
ze damokidebulia droSis saxelmwifos efeqtian iurisdiqciasa da 
kontrolze. sxvagvarad rom vTqvaT, Tu rogor iurisdiqciasa da 
kontrols axorcielebs yoveli saxelmwifo misi droSis qveS mcurav 
xomaldebze. samwuxarod, mdgomareoba saerTaSoriso sazRvao samar-
TalSi Sorsaa srulyofilebisagan, rogorc praqtikuli, aseve samar-
Tlebrivi regulirebis mxriv. rogorc zemoT aRiniSna,27 sazRvao 
samarTlis Sesaxeb gaeros 1982 wlis konvencia (91-e muxli) aRniSnavs, 
rom yovelma saxelmwifom unda daadginos is pirobebi, romlebiTac 
is gemebs mianiWebs nacionalobas, moaxdens gemebis registracias mis 
teritoriaze da uflebas miscems maT, icuron misi droSiT, aseve 
miuTiTebs, e.w. „genuin link-is“, anu „realuri kavSiris“, arsebobas 
saxelmwifosa da gems Soris,28 Tumca am moTxovnam „realuri kavSi-
ris“ arsebobis Sesaxeb praqtikaSi farTo aRiareba ver moipova.29 

zogierTi saxelmwifo (mag., portugalia da safrangeTi) gemi-
saTvis saxelmwifos droSiT curvis uflebis misaniWeblad aucile-
bel pirobad „realuri kavSiris“ arsebobas moiTxovs. am SemTxveva-
Si ZiriTadi winapiroba is aris, rom ekipaJis an gemis mflobelTa 
garkveuli nawili am saxelmwifos moqalaqe unda iyos; zogierTi ki 
aseTi uflebis misaniWeblad, faqtobrivad, aranair kavSirs saxel-

25. xSir SemTxvevaSi iuridiul literaturasa da praqtikaSi moixsenieba rogorc gemisaT-
vis „nacionalobis miniWeba.~ ix. R.R. Churchill, A.V. Lowe The Law of the Sea, 1999, 257. 
26. Ibid., gv. 257.
27. Supra, gv 2.
28. konvencia ar ganmartavs, Tu ra kriteriumebiT unda dadgindes aseTi kavSiris arseboba.
29. Tavdapirvelad am debulebam gamoxatuleba „Ria zRvis Sesaxeb~ Jenevis 1958 wlis 
konvenciaSi pova. 
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mwifosa da gems Soris ar gansazRvravs. am ukanaskneli kategoriis 
qveynebi cnobilia „mosaxerxebeli droSis~ an „Ria reestris~ qveyne-
bad.30 dabali gadasaxadebisa da mosakreblebis arseboba, aseve sxva 
danaxarjTa simcire izidavs gemis mflobelebs, daaregistriron 
TavianTi gemebi aRniSnul qveynebSi. saerTaSoriso praqtikam cxad-
yo, rom xSir SemTxvevaSi „Ria reestris~ qveynebs ar SeswevT unari, 
ganaxorcielon efeqtiani iurisdiqcia da kontroli maTi droSis 
qveS mcurav gemebze, rac potenciur safrTxes warmoSobs ara mar-
to sazRvao naosnobisa da sazRvao garemos dabinZurebis mxriv, ara-
med, rac gansakuTrebiT aRsaniSnavia, adamianis uflebaTa darRvevis 
mxrivac. 

sxva qveynebisagan gansxvavebiT, evropis sabWos wevri qveynisaTvis 
adamianis uflebaTa dacvas didi mniSvneloba aqvs (yvelgan misi iu-
risdiqciis farglebSi), 31 miuxedavad imisa, iqneba es misi teritoria 
(saxmeleTo, sazRvao, sahaero) Tu misi droSis qveS mcuravi gemi. 
valdebuleba efeqtiani iurisdiqciisa da kontrolis ganxorciele-
baze, erTi mxriv, warmoiSoba sazRvao samarTlis Sesaxeb gaeros 1982 
wlis konvenciiT (91-e da 94-e muxlebi), xolo, meore mxriv, adamianis 
uflebaTa evropuli konvenciiT (pirveli muxli ).32

Ria zRvaze adamianis uflebaTa efeqtiani dacvisaTvis, kerZod ki 
zemoxsenebul danaSaulTa Tavidan acilebisa da aRkveTisaTvis ori 
ZiriTadi mimarTuleba SeiZleba gamoiyos:

1) adamianis uflebebis darRvevis yvelaze saSiSi danaSaulebis 
winaaRmdeg (rogorebicaa: monebiT vaWroba, trefikingi da aseve 
terorizmi33) sayovelTao iurisdiqciis gamoyeneba, iseve rogorc 
es aris mekobreobis SemTxvevaSi (UNCLOS, 105-e, 106-e, 107-e da  
110-e muxlebi). im SemTxvevaSi, Tu aRniSnuli miznis miRweva glo-
baluri masStabiT SeuZlebelia, mizanSewonili iqneboda, evropis 
sabWos qveynebma e.w. „specialuri~ mravalmxrivi xelSekrulebis da-
debis safuZvelze aRiaron aseTi iurisdiqciis aucilebloba da mia-

30. maT Soris aRsaniSnavia: panama, romelsac Tavisi droSis qveS mcuravi msoflioSi 
yvelaze didi floti hyavs, liberia, kviprosi, bahama, malta, wm. vinsentisa da marSalis 
kunZulebi.
31. dawvrilebiT amis Sesaxeb ix. k. korkelia, i. qurdaZe „adamianis uflebaTa saerTaSo-
riso samarTali adamianis uflebaTa evropuli konvenciis mixedviT~, 2000w., gv.13. 
32. aseve sxva saerTaSoriso samarTlebrivi instrumentebiT, mag.: saerTaSoriso paqti 
„samoqalaqo da politikuri uflebebis Sesaxeb“ (me-2 muxli), gaero-s 1984 wlis 10 dekem-
bris konvencia „wamebisa da sxva sastiki araadamianuri an Rirsebis Semlaxavi mopyrobisa 
da dasjis winaaRmdeg“ (me-2 muxli) da sxva. 
33. Tumca unda aRiniSnos, rom terorizmis SemTxvevaSi aseTi saxis iurisdiqcia nawi-
lobriv aRiarebulia, ix. gv. 10. rac Seexeba monobiT vaWrobisa da trefikingis Sem-
Txvevebs, saxelmwifo valdebulia, am faqtis Sesaxeb acnobos droSis saxelmwifos da 
mxolod droSis saxelmwifos nebarTvis Semdeg gamoiyenos Tavisi iurisdiqcia.
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niWon wevri saxelmwifos samxedro gemebs Ria zRvaze zemoaRniSnuli 
danaSaulebis Cadenis SemTxvevaSi Tavisi iurisdiqciis gamoyenebis 
ufleba, miuxedavad imisa, Tu romeli wevri saxelmwifos droSis 
qveS mcurav gemze iqna Cadenili danaSauli, anu gamoiyenon UNCLOS-
is muxlebi: 105-e, 106-e, 107-e da 110-e, mutatis mutandis zemoaRniSnu-
li danaSaulebis winaaRmdeg.

 2) Ria zRvaze adamianis uflebebis dasacavad droSis saxel-
mwifos iurisdiqciis efeqtiani gamoyeneba, droSis gacemaze mkacri 
kontrolis dawesebisa34 da am droSis qveS mcurav gemebze efeqturi 
iurisdiqciis ganxorcieleba,35 rac, Tavis mxriv, minimalurs gaxdis 
adamianis uflebaTa darRvevis SesaZleblobas.

34. kontroli gulisxmobs saxelmwifo droSiT navigaciis uflebis miniWebisaTvis sayo-
velTaod aRiarebuli standartebisa da wesebis dakmayofilebas naosnobis usafrTxoebis 
mxriv, gemis ekipaJis, gemis mflobelisa da maTi saqmianobis Sesaxeb monacemebis gada-
mowmebasa da gemze Sesabamisi uflebamosilebiT aRWurvili piris/pirebis daniSvnas, rom-
lebic pasuxismgebelni iqnebian qveynis kanonmdeblobis dacvasa da Sesrulebaze.
35. efeqtiani iurisdiqcia gulisxmobs saerTaSorisosamarTlebrivi instrumentebiT 
aRiarebul adamianis uflebaTa dacvasa da maT ganxorcielebas. 
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adamianis uflebaTa evropuli sasamarTlos 
gadawyvetilebaTa savaldebulooba�

a. 	 Sesavali

adamianis uflebaTa evropuli konvenciis 46-e muxlis pirveli 
punqti awesrigebs adamianis uflebaTa evropuli sasamarTlos sa-
boloo gadawyvetilebaTa saerTaSorisosamarTlebrivi savaldebu-
loobis sakiTxs. is, Tu rodis aris gadawyvetileba savaldebulo, ga-
momdinareobs konvenciis 44-e muxlidan. amasTan, 46-e muxli exeba ga-
dawyvetilebebTan dakavSirebul im samarTlebriv davebs, romlebSic 
saxelmwifo mxares warmoadgens, maSasadame, gadawyvetileba gamodis 
saxelmwifos winaaRmdeg. 46-e muxliT gaTvaliswinebuli gadawyveti-
lebaTa savaldebulo aRsrulebis saerTaSorisosamarTlebrivi val-
debuleba saxelmwifosTvis gamomdinareobs konvenciis ratificire-
bidan, saxelmwifo uwyebebisa da sasamarTloebisTvis – Sidasaxel-
mwifoebriv samarTalSi konvenciis inkorporirebidan. maSasadame, 
savaldebulooba vrceldeba rogorc konvenciasa da mis oqmebze, ise 
saxelmwifos winaaRmdeg gamotanil gadawyvetilebebze. garda amisa, 
erTi saxelmwifos winaaRmdeg gamotanili gadawyvetilebebi iwvevs 
samarTlebriv Sedegebs sxva saxelmwifoebisTvisac, Tumca es ara 46-e 
muxlidan, aramed pirveli muxlidan gamomdinareobs.

 adamianis uflebaTa evropuli sasamarTlos gadawyvetilebis Ses-
rulebas mTavari mniSvneloba eniWeba adamianis uflebaTa dacvis 
evropuli sistemisTvis. konvenciis SesaniSnavad formulirebuli 
sistemis zemoqmedeba mxolod im SemTxvevaSi ganviTardeba, Tu kon-
venciis monawile saxelmwifoebi sasamarTlos gadawyvetilebebs yu-
rad iReben da gaatareben maT. xolo Tu calkeuli saxelmwifoebi ar 
Seasruleben am sasamarTlo gadawyvetilebebidan gamomdinare val-

�. statiis teqsti naTargmnia germanulidan. 
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debulebebs, maSin is kiTxvis niSnis qveS dadgeba. konvenciis mniS-
vneloba gansakuTrebiT vlindeba im gadawyvetilebebTan mimarTe-
biT, romlebic exeba sasamarTlos mier politikuri TvalsazrisiT 
gamorCeul da sagulisxmo sakiTxebs. gadawyvetilebebis aRsruleba 
xSirad metismetad Wianurdeba.� Tumca, sabednierod, aqamde jer ar 
warmoSobila principuli siZneleebi adamianis uflebaTa evropuli 
sasamarTlos gadawyvetilebaTa aRsrulebasTan dakavSirebiT. 

 sasamarTlos uaxloesi warsulis praqtikaSi gamoikveTa mniSvnelovani 
winsvla, vinaidan sasamarTlo sul ufro da ufro metad konkretulad 
acxadebs, Tu ra aris saWiro gadawyvetilebis aRsrulebisTvis. konkretul 
SemTxvevasTan dakavSirebiT, momCivani saxelmwifos calkeuli uwyebisa da 
sasamarTlosTvis SeiZleba Znelic iyos konvenciis Sesabamisad reagireba. 
germaniis magaliTs Tu aviRebT, es moxda saqmeze - Görgülü v Germany - ga-
motanili gadawyvetilebis aRsrulebisas.� federaluri sakonstitucio 
sasamarTlo iZulebuli iyo, oTxjer Careuliyo da gaeuqmebina germaniis 
sasamarTlos konvenciasTan Seusabamo gadawyvetilebebi.

 b. gadawyvetilebis Sedegebi

I. formaluri da materialuri kanonieri Zala

adamianis uflebaTa evropuli sasamarTlos gadawyvetilebebs aqvs 
formaluri kanonieri Zala, isini sabolooa da gasaCivrebas ar eqve-
mdebarebian (42-e da 44-e muxlebi). garda amisa, maT materialuri ka-
nonieri Zalac aqvT. amaze yuradReba gamaxvilebulia 46-e muxlSi da 
es is aris, saidanac warmoeSobaT valdebulebebi konvenciis monawile 
saxelmwifoebs. evropuli sasamarTlos gadawyvetilebaTa formalu-
ri da materialuri kanonieri Zala sxva araferia, Tu ara saxelmwifo 
sasamarTlos gadawyvetilebaTa kanonieri Zala. materialuri kanonie-
ri Zala gulisxmobs, rom saqmeze miRebuli gadawyvetileba savalde-
buloa. igi SezRudulia pirTa wriT, sagnobrivad da droSi.

II. gadawyvetilebaTa saxeebi

1. aRiarebiTi gadawyvetileba

Tu gadawyvetilebaSi dgindeba konvenciis darRvevis faqti, maSin 
saqme exeba aRiarebiT gadawyvetilebas. am gadawyvetilebas ar gaaCnia 

�. Sdr., evropis sabWos saparlamento asamblea, 2000 wlis 12 ivlisis moxseneba, DOC 8808.
�. EGMR v. 26.02.2004, 74969/01.
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sakasacio zemoqmedeba; adamianis uflebaTa evropul sasamarTlos 
ar SeuZlia, gaauqmos raime administraciuli aqti, an raime gadawyve-
tileba, an samarTlis romelime norma. Cveni Sidasaxelmwifoebri-
vi samarTlebrivi wyobidan gamomdinare, cnobilia, Sesasruleblad 
savaldebulo gadawyvetilebaTa materialuri kanonieri Zala niSna-
vs, rom dadgenil faqtSi ar SeiZleba daeWveba. zemoaRniSnuli vrce
ldeba adamianis uflebaTa evropuli sasamarTlos mier miRebul 
gadawyvetilebebzec: aseTi gadawyvetilebiT dadgenilia, daarRvia 
Tu ara saxelmwifom konvencia da darRvevis dadgenis SemTxvevaSi 
saxelmwifo veRar ganacxadebs, rom misi uwyebebi konvenciis Sesaba-
misad moqmedebdnen. magram es aris ara gadawyvetilebis aRsruleba, 
aramed uSualod gamomdinare Sedegi. aRiarebiT gadawyvetilebebs 
aRar esaWiroeba aRsruleba, isini iwyeben moqmedebas formaluri ka-
nonieri Zalis SeZenisTanave. 

 magram adamianis uflebaTa evropuli sasamarTlos gadawyvetile-
baTa savaldebulo Zala ufro Sors midis. Tu sasamarTlom daadgina 
konvenciis darRvevis faqti, maSin damrRvevi saxelmwifos mimarT 
warmoiSoba valdebuleba, aRkveTos darRvevis faqti da aanazRau-
ros Sedegebi, Tu SesaZlebelia, restituciis formiT, anu sasamarT-
lo saubrobs am dros restitutio in integrum formaze. aucilebelia, rac 
SeiZleba zedmiwevniT iqnes aRdgenili darRvevis faqtamde arsebuli 
mdgomareoba.� saxelmwifo valdebulia, ganaxorcielos yvela auci-
lebeli konkretuli RonisZieba da metic, Tu es saWiroa, zogadi xa-
siaTis RonisZiebebis gziT uzrunvelyos, rom konvenciis aRniSnuli 
saxis darRvevebi momavalSi ar ganmeordes.� amasTan, damrRvev saxel-
mwifos gadawyvetilebidan gamomdinare valdebulebebis Sesasrule-
blad farTo asparezi aqvs, anu saSualebebis arCevaSi Tavisufalia.

2. mikuTvnebiTi gadawyvetilebebi 

Tu evropis adamianis uflebaTa sasamarTlo 41-e muxlis Sesabami-
sad romelime saxelmwifos raime Tanxis gadaxdas daakisrebs, maSin 
saqme exeba mikuTvnebiT gadawyvetilebas. zemoxsenebuli vrceldeba 
agreTve im SemTxvevazec, roca, magaliTad, sasamarTlo iTxovs kon-
venciis damatebiTi oqmis pirveli muxlis darRveviT CamorTmeuli 
nivTis ukan dabrunebas.� aseTi gadawyvetilebebis aRsruleba ar  
qmnis raimenair sirTules. ministrTa komiteti adgens 46-e muxlis 

�. EGMR, v. 31.10.1995, Serie A, Bd.330, S.58 Nr 34 – Papamichalopoulos/Deutschland.
�. EGMR v. 26.2.2004, 74969/01 Nr. 64 – Görgülü/Deutschland.
�. EGMR v. 31. 10. 1995 Nr. 34-39.
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me-2 punqtiT gaTvaliswinebuli procedurebis Sesabamisad, aris Tu 
ara saxeze raime Sesruleba. procesis uflebamosili piri adastu-
rebs amas mtkicebulebebiT. ar arsebobs gaurkvevlobebi imasTan 
dakavSirebiT, Tu ra unda gaakeTos mopasuxe saxelmwifom.

3. sasamarTlos miTiTeba im valdebulebebze, romlebic aRiarebiTi ga-
dawyvetilebebidan gamomdinareobs

gansxvavebiT mikuTvnebiTi gadawyvetilebisgan, SeiZleba war-
moiSvas gaugebrobebi im movaleobebTan dakavSirebiT, romlebic 
SesaZlebelia gamomdinareobdes aRiarebiTi gadawyvetilebidan. 
am safuZvlidan gamomdinare, ministrTa komitetis funqcia, 46-e 
muxlis me-2 punqtis mixedviT, arcTu mTlad advilia, roca saqme 
exeba imas, aris Tu ara da Tu ki, ra saxis zogadi RonisZiebebia auci-
lebeli, raTa gamoiricxos konvenciis darRvevis ganmeorebis faqti. 
jer kidev didi xnis win daadgina sasamarTlom TurqeTis winaaR-
mdeg ganxilul saqmeebze, romlebSic dafiqsirda me-6 muxlis pir-
veli punqtis darRvevis faqti, rom kargi iqneboda, Tu moxdeboda 
saqmis xelaxali ganxilva damoukidebeli sasamarTlos mier, vinai-
dan Turquli sasamarTlo ar iyo damoukidebeli procesSi samxe-
dro piris monawileobis gamo.� Tumca es ganmarteba micemul iqna 
samotivacio da ara sarezolucio nawilSi da iyo arasavaldebulo 
miTiTeba. Tu saxelmwifoSi moqmedi samarTali ar iTvaliswinebs sa-
qmis xelaxal ganxilvas, risi valdebuleba mas konvenciiT arc gaaC-
nia, maSin, miTiTebis miuxedavad, ganaCeni kanonier Zalas inarCunebs. 
adamianis uflebaTa evropul sasamarTlos ar SeuZlia, daakisros 
saxelmwifos, rom man xelaxla ganixilos saqme.� 

 a) miTiTebebi calkeul SemTxvevebSi

 dResdReobiT adamianis uflebaTa evropuli sasamarTlo ufro 
Sors midis. saqmeSi - Görgülü v Germany - sasamarTlom me-8 muxlis 
darRvevis faqti daadgina da garkveviT gansazRvra, rom mosarCe-
les `sul mcire, SvilTan urTierTobis saSualeba unda mieces~. as-
aniZe/saqarTvelos saqmeSi� sasamarTlom ara mxolod samotivacio, 
aramed sarezolucio nawilSic daadgina, rom `mopasuxe saxelmwifo 
valdebuli iyo, rac SeiZleba male uzrunveleyo momCivanis gaTavi-

�. Große Kammer v. 12.5.2005, 46221/99, CEDH 2005 – Öcalan/Turkei.
�. EGMR v. 8.7.2003, 15227/03, CEDH 2003 – IX – Lyons u.a./Vereinigtes Königreich.
�. Große Kammer v. 8.4.2004, 71503/01 Nr.203, CEDH 2004 – II.
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sufleba“. msgavsad gadawyvita sasamarTlom saqme Ilascu v Moldova a. 
Russia.10 eWvs ar unda iwvevdes, rom es gadawyvetilebebi Sesasrule-
blad savaldebuloa, magram calkeul SemTxvevasTan dakavSirebiT 
SeiZleba warmoiSvas problemebi, romlebze saubari aucilebelia. es 
germaniaSi gansakuTrebiT gamoikveTa Görgülü v Germany-is davasTan 
dakavSirebiT, es iyo dava, romelmac orientiris roli Seasrula 
federaluri sakonstitucio sasamarTlos praqtikis ganviTarebis 
saqmeSi.

 b) miTiTebebi struqturuli naklis arsebobisas

 mopasuxe saxelmwifos struqturuli problemebi, romlebsac sa-
Civari efuZneba, exeba mraval pirs da ara mxolod momCivans. aseT 
SemTxvevebSi gasaTvaliswinebelia is, rom ukve Semotanilia mraval-
ricxovani Semdgomi saCivari an Semotanili iqneba. amitomac gansaku-
TrebiT mniSvnelovania, rom mopasuxe saxelmwifom gaataros Ro-
nisZiebebi, romlebic amas aRudgeba win. 

am safuZvlidan gamomdinare, evropis sabWos ministrTa komitetma 
Tavis 2004 wlis 12 maisis11 gadawyvetilebaSi naTelyo, rom mTavaria, 
daxmareba gaewios mopasuxe saxelmwifos, raTa man dainaxos zogadad 
Seqmnili viTarebidan gamosvlis gzebi da mouwoda evropul sasamar-
Tlos, miuTiTos aSkara struqturul problemebsa da mis gamomwvev 
mizezebze. 2004 wlis 12 maisis rekomendaciaSi12 wevr saxelmwifo-
Ta ministrTa komitetma wevr saxelmwifoebs urCia, gadaemowmebi-
naT saxelmwifoSi moqmedi gasaCivrebis meqanizmebis qmediToba da 
saWiroebis SemTxvevaSi SeeqmnaT aseTi meqanizmebi.

 evropulma sasamarTlom gaiTvaliswina ministrTa komitetis 2004 
wlis 12 maisis rezolucia. igi Sesabamis SemTxvevaSi iyenebs sani-
muSo proceduras (pilot-judgment-procedure), anu gamoscems modelur 
gadawyvetilebas da asaxelebs Seqmnili mdgomareobidan gamosvlis 
konkretul RonisZiebebs, raTa miaRwios zogadi problemis droul 
da Sedegian gadawyvetas. amasTan, evropuli sasamarTlo zustad gan-
sazRvravs, Tu romeli samarTlebrivi normebi unda iqnes gamoyene-
buli. dReisaTvis ukve arsebobs ramdenime aseTi saqme.13

10. Große Kammer v. 8.7.2004, 48787/99 Nr.290, CEDH 2004 – VII.
11. DHRes.2004 (3).
12. Rec. (2204) 6.
13. EGMR, Große Kammer v. 22.6.2004, 31443/96 Nr. 189, CEDH 2004-V – Broniowski/Polen; 
EGMR, Große Kammer v. 19.6.2006, 35014/97 Nr. 231, 234, CEDH 2006 – Hutten-Czapska/Polen; 
vgl. weiter EGMR v. 6.10.2005, 23032/02 Nr. 89 ff – Lukenda/Slowenien; EGMR, Große Kammer v. 
29.3.2006, 36813/97 Nr. 231-237, CEDH 2006 – Scordino/Italien Nr. 1. 
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 aseTi tendencia misasalmebelia, vinaidan amas, albaT, Sedegad 
evropuli sasamarTlos gantvirTva mohyveba, vinaidan Tu ipovis igi 
romelime problemis gadawyvetis sazogado wess, aRar aris valdebu-
li, ganixilos sxva analogiuri SemTxvevebis mTeli simravle; meore 
mxriv, sasamarTlos xelT arsebuli resursebi yovelTvis rodi eyo-
fa, raTa gadawyvitos wevr saxelmwifoebSi arsebuli rTuli samar-
Tlebriv-politikuri sakiTxebi. aseT SemTxvevebSi rom aucilebeli 
xdeba zogadi, Cveulebriv, sakanonmdeblo RonisZiebebis gatareba, es 
aSkaraa. albaT, ufro marTebuli iqneboda, amaze fiqri TviTon saxel-
mwifos mivandoT, romelic valdebulia, ganmartos isini 46-e muxlis 
me-2 punqtis Sesabamisad. sxvaTa Soris, SeiZleba rTulic iyos, ga-
moyofil iqnes mocemul raime saqmeze modeluri kazusi. miTiTebebi 
rom sakmaod konkretuli iyos, sirTuleebi mainc warmoiSoba drois 
Sualedis arsebobis gamo gasaCivrebul saxelmwifo gadawyvetilebas, 
evropuli sasamarTlos gadawyvetilebasa da saxelmwifo uwyebis mier 
saqmis xelaxla ganxilvas Soris. subsidiurobis principi moiTxovs, 
rom saxelmwifos hqondes samoqmedo are gadawyvetilebis aRsrule-
bisas. evropuli sasamarTlo samarTlianad amaxvilebs yuradRebas 
imaze, rom saxelmwifo uwyebebi xSirad ufro ukeTesad aanalizeben 
problemebs dazaralebulTan siaxlovis gamo. aqedan gamomdinare, 
evropulma sasamarTlom konkretul RonisZiebebze mxolod Zalian 
SezRudul farglebSi unda miuTiTos xolme.

III. materialuri kanonieri Zalis farglebi

gadawyvetilebis aRsrulebis valdebuleba ZalaSia mxolod davis 
sagnis mocemul personalur, sagnobriv da droiT farglebSi – amde-
nad, ZalaSia is, rac moiazreba erovnuli sasamarTloebis gadawyve-
tilebaTa materialur kanonier ZalaSi. personaluri zRvari niSnavs, 
rom gadawyvetileba savaldebuloa mopasuxe saxelmwifosTvis, ro-
melic procesis monawile iyo. 46-e muxlis pirveli punqti amas gar-
kveviT gamoxatavs. konvencia ar adgens, rom evropuli sasamarTlos 
gadawyvetilebebi sayovelTaod savaldebuloa, rogorc es germania-
Sia dadgenili federaluri sakonstitucio sasamarTlos gadawyve-
tilebebis mimarT.14 magram es ar niSnavs imas, rom gadawyvetilebebs, 
romlebic gamotanilia konvenciis monawile romelime saxelmwifos 
mimarT, ar gaaCnia raime samarTlebrivi mniSvneloba.

amasTanave aris dakavSirebuli kanonieri Zalis droiTi fargle-
bi. Tu Seicvala mTavari garemoeba, maSin gadawyvetileba mxolod 

14. ix. germaniis federaluri sakonstitucio sasamarTlos Sesaxeb kanonis §31.
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garkveul pirobebSia savaldebulo. uwyebebi da sasamarTloebi aseT 
SemTxvevaSi valdebuli arian, Seamowmon, rogor aisaxa konvenciis 
darRveva gadawyvetilebaSi da ramdenad iwvevs Secvlili faqti imas, 
rom arsebuli gadawyvetilebis aRsruleba aRar iqnes nebadarTuli. 
germaniis federaluri sakonstitucio sasamarTlo aseT SemTxveveb-
Si iTxovs, rom sasamarTloebma es Tavis gadawyvetilebebSi daasabu-
Ton da mniSvnelovan moTxovnebs ayenebs amasTan dakavSirebiT.15 

IV. gadawyvetilebidan warmoSobili valdebulebebi

Tu ra movaleobebi warmoeSoba mopasuxe saxelmwifos gadawyve-
tilebidan, damokidebulia gadawyvetilebis Sinaarssa da faqtobriv 
garemoebaze, romelTa mimarTac moxda gadawyvetilebis miReba. Tu 
evropuli sasamarTlo gadawyvets, rom konvencia ar dairRva, arc 
araferia aRsasrulebeli. konvenciis darRvevis faqtis dadgenisas 
saxelmwifom konvenciis darRveva gverdze unda gadados da gamoa-
sworos Secdoma, amas garda, igi imaze unda zrunavdes, rom msgavsi 
tipis gadacdomebi aRar ganmeordes. asrulebs Tu ara saxelmwifo 
Tavis valdebulebas, amas zedamxedvelobs ara evropuli sasamarT-
lo, aramed ministrTa komiteti, im procedurebiT, rac gansazRvru-
lia 46-e muxlis me-2 punqtSi. samarTlebrivi mdgomareoba sxvada
sxvanairia imis mixedviT, Tu rogor dairRva konvencia.

1. konvenciis darRveva administraciuli aqtiT

Tu uwyebis CareviT moqalaqis konvenciiT garantirebuli ufle-
bebi dairRva, gadawyvetileba verafers cvlis administraciuli aq-
tis namdvilobaSi - evropul sasamarTlos ar SeuZlia misi gauqmeba. 
saxelmwifom imaze unda izrunos, rom garkveul periodSi dafiq-
sirebuli arsebuli darRveva dasruldes, magaliTad, ar ganxor-
cieldes administraciuli aqtiT aramarTlzomierad moTxovnili 
iZulebiTi gadaxdevineba. Tu konvenciis darRveva gamoixata admi-
nistraciuli aqtis gamocemiT, maSin igi gauqmebul unda iqnes Si-
dasaxelmwifoebrivi kanonmdeblobiT gaTvaliswinebuli procedu-
rebiT. uwyebam, magaliTad, uari unda Tqvas ucxoelis gaZevebaze, 
gaauqmos publikaciebisa da Sekrebebis akrZalva. es, rogorc wesi, 
ar iqneba rTuli administraciuli aqtebis SemTxvevebSi. Tu saxeze 
iyo konvenciis sawinaaRmdego administraciuli praqtika, igi unda 
Seicvalos.

15. 2004 wlis 14 oqtombris gadawyvetileba, 2 BvR 1481/04.
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2. erovnuli sasamarTlos gadawyvetilebiT konvenciis darRveva 

Tu dairRva konvencia erovnuli sasamarTlo gadawyvetilebiT, 
evropuli sasamarTlos gadawyvetileba ar cvlis am gadawyvetilebis 
kanonier Zalas. saxelmwifo SeboWilia sasamarTlo gadawyvetilebis 
kanonieri ZaliTa da sasamarTlos damoukideblobiT. man SeiZleba, 
uari Tqvas aRsrulebaze, Tu igi kreditoria, magram mas ar SeuZlia 
gadawyvetilebis gauqmeba. es SesaZlebelia mxolod saqmis xelaxali 
ganxilvis proceduriT, Tu aseTi ram gaTvaliswinebulia saxelmwifo 
samarTalSi aseTi SemTxvevebisaTvis.16 konvencia ar avaldebulebs, 
rom SesaZlebeli iyos saqmis xelaxali ganxilva. 

 magram arsebobs SemTxvevebi, roca gadawyvetileba ar Sedis mate-
rialur kanonier ZalaSi, magaliTad, imitom, rom, saojaxo davebis 
msgavsad, Secvlil viTarebasTan misadageba advili unda iyos an sxva 
SemTxvevebSic, roca saproceso samarTlis safuZvelze sasamarTlom 
saqme xelaxla unda ganixilos, magaliTad, axali Suamdgomlobis an 
Secvlili garemoebebis gamo, an roca sasamarTlo saqmes kidev er-
Txel ganixilavs sxva garemoebaTa gamo. Tu sasamarTlos SeuZlia mii-
Ros saqmeze xelaxali gadawyvetileba, maSin man unda gaiTvaliswinos 
adamianis uflebaTa evropuli sasamarTlos gadawyvetileba.

 saxelmwifo sasamarTlos movaleobebi SeiZleba ase Camoyalib-
des: sasamarTlom unda ixelmZRvanelos konvenciiT iseve, rogorc 
saxelmwifo samarTlis sxva normebiT, vinaidan igi inkorporirebu-
lia saxelmwifos samarTlebriv sistemaSi. maSasadame, man unda gai-
Tvaliswinos 46-e muxli da evropuli sasamarTlos gadawyvetileba 
mocemuli saqmis gadawyvetis dros.

3. samarTlebrivi normis cvlileba, romelic safuZvlad daedo dadgenil 
darRvevas

Tu Sidasaxelmwifoebrivma samarTalma aiZula sasamarTlo, kon-
venciis darRveviT mieRo aseTi gadawyvetileba, maSin ismis kiTxva 
- xom ar unda Seicvalos safuZvlad aRebuli kanoni? es asea, Tu 
samarTlis norma uSualod arRvevs konvencias. magram Tu darRveva 
aisaxa kanonze damyarebul gadawyvetilebaSi, iTvleba, rom preiudi-
ciur samarTlebriv urTierTobas ar exeba kanonieri Zala, igi exe-
ba mxolod daskvnas, rom administraciuli aqti an gadawyvetileba 

16. germanuli samarTliT SesaZlebelia sisxlis samarTlis procesis mixedviT – § 359, 
#6 – xelaxla ganixilos saqme, Tu evropulma sasamarTlom konvenciis an romelime 
protokolis darRvevis faqti daadgina da gadawyvetileba am darRvevas efuZneba. 
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ewinaaRmdegeboda konvencias. evropuli sasamarTlos gadawyvetile-
bas ar mosdevs Sedegad is, rom aRar iyos dasaSvebi samarTlis normis 
gamoyeneba, vinaidan es gautoldeboda sakasacio gadawyvetilebas, 
rac ar Sedis am sasamarTlos kompetenciaSi. Tu kanoni ar Seicvleba, 
maSin aseTi an msgavsi saqmeebi SeiZleba mivides evropul sasamarT-
lomde, anu dadgeba Sedegi, romelic arc mopasuxe saxelmwifosa da 
arc TviT evropuli sasamarTlos interesebs ar Seesabameba. xSir 
SemTxvevaSi erovnuli sasamarTlo sargeblobs normebis saerTa-
Soriso doneze aprobirebuli ganmartebiT, anu mas ise ganmartavs, 
rom Tavidan iqnes acilebuli konvenciis darRvevebi. sasamarTloebi 
informirebuli unda iqnen evropuli sasamarTlos mier miRebuli 
gadawyvetilebis Sesaxeb, raTa mieceT SesaZlebloba, mis mixedviT 
gadawyviton saqme. Tu SeuZlebelia konvenciasTan misadagebuli ga-
dawyvetilebis miReba, maSin kanoni unda Seicvalos, vinaidan 46-e 
muxlis Tanaxmad, mopasuxe saxelmwifo valdebulia, izrunos, raTa 
momavalSi Tavidan iqnes acilebuli konvenciis darRvevis msgavsi 
formebi. ministrTa komiteti, 46-e muxlis me-2 punqtSi dadagenili 
wesiT, amowmebs amis ganxorcielebas. pirveli muxli avaldebulebs 
saxelmwifos, uzrunvelyos misdami daqvemdebarebuli pirebisaTvis 
konvenciiT gaTvaliswinebuli uflebebi da konvencia gagebul unda 
iqnes im saxiT, rogorc damkvidrebulia evropuli sasamarTlos pra-
qtikaSi.

 4. samarTlis normiT konvenciis darRveva

aris SemTxvevebi, roca konvencia irRveva ara uwyebis mier gamo-
cemuli raime aqtiT an sasamarTlos gadawyvetilebiT, aramed TviT 
samarTlebrivi normiT. magaliTad, ase iqna ganmartebuli kanoniT ga-
Tvaliswinebuli is wesi, romelic axdens araregistrirebuli qorwi-
nebis Sedegad dabadebuli bavSvebis diskriminacias.17 sxva magaliTad 
gamodgeba sasjeliT damuqreba mozrdilTa Soris homoseqsualuri 
qmedebebisTvis kerZo sferoSi.18 aseT SemTxvevebSi mopasuxe saxel-
mwifo, 46-e muxlis Sesabamisad, valdebulia, Sewyvitos konvenciis 
darRvevis mimdinare faqti, rac SesaZlebelia mxolod da mxolod 
kanonSi cvlilebebis SetaniT. amdenad, mTavrobam unda moamzados 
cvlilebebis Sesaxeb kanonproeqti da warudginos igi parlaments. 
amasTan, igi uTiTebs saxelmwifos saerTaSoriso valdebulebebze, 
rac savaldebulod gasaTvaliswinebelia parlamentis mierac. bolo 

17. EGMR v. 13.9.1979, Serie A Bd. 31 – Marckx/Belgien.
18. EGMR v. 22.10.1981, Serie A, Bd. 45 – Dudgeon/Vereinigtes Königreich.
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drois sasamarTlo praqtikaSi evropuli sasamarTlo amaze garkve-
viT uTiTebs.19

5. evropuli sasamarTlos konkretul miTiTebaTa savaldebulooba 
sasamarTlo gadawyvetilebaTa aRsasruleblad

Tu sasamarTlo gamoitans savaldebulo gadawyvetilebas, anu da-
adgens konkretul valdebulebas raRac fuladi Tanxis gadaxdevi-
nebis an sagnis dabrunebis Sesaxeb, maSin Sesrulebis valdebuleba 
uSualod gamomdinareobs 46-e muxlis pirveli punqtidan. es ZiriTa-
dad misaRebic unda iyos, roca sasamarTlo iZleva kidec miTiTebas, 
Tu ra aris aucilebeli ganaCenis/gadawyvetilebis aRsasruleblad. 
ar SeiZleba eWvis qveS idges is, rom ministrTa komiteti elode-
ba zust gancxadebas, xdeba Tu ara am miTiTebebis gaTvaliswineba. 
saxelmwifom, amdenad, kargad unda daasabuTos, Tu ratom ar iqna 
gaTvaliswinebuli miTiTebebi, magaliTad, vinaidan drois gasvlis 
gamo axali situacia warmoiqmna da gasaTvalisiwinebelia kanonie-
ri Zalis droiTi farglebi. Tu evropuli sasamarTlo Tvlis, rom 
saukeTeso gamosavali mocemul konkretul SemTxvevaSi saqmis xe-
laxali ganxilvaa, maSin es ar aris savaldebulod Sesasrulebeli 
rekomendacia, vinaidan saxelmwifo ar aris valdebuli, aseTi ram 
SesaZlebeli gaxados, raoden sasurvelic ar unda iyos es. 

 6. savaldebuloobis SezRudva

germaniis federalurma sakonstitucio sasamarTlom 2004 wlis 
14 oqtombris gadawyvetilebaSi gaaZliera adamianis uflebaTa da-
cva, roca Tavad daawesa kontroli imaze, mieqca Tu ara evropuli 
sasamarTlos gadawyvetilebas yuradReba da, amasTan, gaauqma germa-
niis sasamarTlos oTxi gadawyvetileba, roca es ase ar moxda. magram 
man ramdenime SemzRudavi SeniSvnac gaakeTa, romlebmac germaniaSi, 
da ara mxolod iq, garkveuli gaugebroba gamoiwvia.

a. saerTaSoriso samarTlisadmi tolerantuli damokidebuleba

erT-erTi SezRudva exeba saerTaSoriso samarTlisadmi tole-
rantul damokidebulebas. am principis mixedviT, konstitucia da 

19. EGMR v. 16.11.2004, 29865/96 Nr.73, CEDH 2004-X – Ünal Tekeli/Türkei kanonSi cvlile-
bebis aucileblobis Sesaxeb, rom mieceT qalebs ufleba, qorwinebis Semdeg SeinarCunon 
qaliSvilobis gvari.
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kanonebi SeZlebisdagvarad ise unda iqnen ganmartebuli, rom ar war-
moiSvas konfliqti germaniis saerTaSoriso valdebulebebTan. vinai-
dan mosamarTles samarTlebrivi normebis ganmartebisas ar SeuZlia 
ivaraudos, rom kanonmdebels ar surda aseTi valdebulebebis ga-
Tvaliswineba. Tu konvencias ar gaaCnia konstituciis rangi, rogorc 
es saqarTvelosa da germaniaSia, da Tu konvenciis gamoyenebas an ga-
dawyvetilebas iseT Sedegebamde mivyavarT, romlebic ar aris kons-
tituciasTan SesabamisobaSi, SeiZleba warmoiSvas kiTxvebi. amis Ta-
vidan acileba SesaZlebelia saerTaSoriso samarTlisaTvis misaRebi 
ganmartebiT da federalurma sakonstitucio sasamarTlom aRniSnul 
gadawyvetilebaSi garkveviT miuTiTa imaze, rom konvencia da evro-
puli sasamarTlos praqtika damxmare saSualebis saxiT unda iqnes 
gamoyenebuli ZiriTad uflebaTa da germaniis konstituciis ZiriTa-
di principebis Sinaarsisa da farglebis ganmartebisas. naTqvams ar 
gaaCnia Zala, Tu konstitucia mxolod minimalur moTxovnebs asaxe-
lebs (53-e muxli). da es ZalaSi unda iyos, federaluri sakonstitu-
cio sasamarTlos 2004 wlis 14 oqtombris gadawyvetilebis Tanaxmad, 
ZiriTadi kanonis demokratiuli da samarTlebriv-saxelmwifoebrivi 
sistemis farglebSi. es ar ewinaaRmdegeba `saerTaSoriso samarTli-
sadmi Sesabamisobis princips, Tu kanonmdebeli gamonaklis SemTxve-
vebSi ar gaiTvaliswinebs saerTaSoriso xelSekrulebiT samarTals 
maSin, roca mxolod am gziT iqneba SesaZlebeli, Tavidan iqnes aci-
lebuli konstituciis ZiriTadi principebis darRveva“. aseTi SemTx-
veva Znelad warmosadgenia da umjobesi iqneboda, Tu federaluri 
sakonstitucio sasamarTlo mas ar axsenebda. Tu ZiriTadi kanoni 
modis konvenciasTan an evropuli sasamarTlos mier miRebul ga-
dawyvetilebasTan winaaRmdegobaSi da daxmarebas verc saerTaSori-
so samarTlisTvis misaRebi ganmarteba gviwevs, maSin unda Seicvalos 
konstitucia. konstituciis mimRebi organoc valdebulia, misdios 
konvencias, rameTu ar arsebobs raime saxis daTqma am sakiTxisadmi 
saxelmwifos suverenitetis kuTxiT.20 es SeuTavsebeli iqneboda kon-
venciis pirvel da 46-e muxlebTan.

b. misadageba saxelmwifos samarTlebrivi wyobisadmi

 federaluri sakonstitucio sasamarTlos 2004 wlis 14 oqtombris 
gadawyvetilebis mixedviT, saxelmwifo sasamarTloebi valdebuli 
arian, gaiTvaliswinon adamianis uflebaTa evropuli sasamarTlos 
gadawyvetileba, rac imas niSnavs, rom es gadawyvetileba – Tu is 

20. Sdr.: Wildhaber, EuGRZ 2005, 743; Meyer - Ladewig/Petzold, NJW 2005, 15.
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ar ewinaaRmdegeba konstitucias - iseve unda gamoiyenon saqmeze ga-
dawyvetilebis misaRebad, rogorc Sidasaxelmwifoebrivi kanonmdeb-
loba. magram aman SeiZleba Seqmnas sirTuleebi - aseTia federaluri 
sakonstitucio sasamarTlos azri, `mravalpolusiani“ urTierTobe-
bis SemTxvevebSi. igulisxmeba SemTxvevebi, roca kerZo pirebs Soris 
arsebuli davisas aucilebelia maTi uflebebis Sepirwoneba. nimuSad 
gamodgeboda saqme Görgülü v Germany, romelSic dava exeboda bavSvze 
zrunvisa da mamisa da bavSvis urTierTobis sakiTxebs da romelSic 
bavSvis, mamisa da dedis uflebebis erTmaneTTan Sepirwoneba da Se-
faseba iyo saWiro. mamam, romlis sawinaaRmdego gadawyvetileba mii-
Res germaniis sasamarTloebma, saCivari Seitana adamianis uflebaTa 
evropul sasamarTloSi; deda da bavSvi strasburgSi Catarebul pro-
cess ar eswrebodnen. federaluri sakonstitucio sasamarTlo miiC-
nevs, rom germaniis sasamarTloebma unda gaiTvaliswinon gadawyve-
tilebis zegavlenis faqtori saxelmwifos samarTlebriv wyobaze da 
gadawyvetileba am wyobas unda Seusabamon. vinaidan – ase miiCnevs 
federaluri sakonstitucio sasamarTlo – SeuZlebelia, evropuli 
sasamarTlos survili iyos, Tavad moaxdinos Sidasaxelmwifoebrivi 
samarTlis SesabamisobaSi moyvana. 

magram arc es midgoma unda iqnes gagebuli arasworad. zog SemTx-
vevaSi saWirocaa harmonizacia saxelmwifo samarTalTan, igi dawvri-
lebiT unda dasabuTdes da misi Sedegi ar unda ewinaaRmdegebodes 
evropuli sasamarTlos gadawyvetilebas. evropuli sasamarTlos 
yoveldRiur praqtikaSia, rom Sejerebul iqnes `mravalpolusian“ 
samarTlebriv urTierTobebSi interesebi da amasTan gaTvaliswine-
bul iqnes pirTa interesebi, romlebic procesSi ver monawileoben. 
evropuli sasamarTlo iTxovs, rom saxelmwifo uwyebebma Seaje-
ron da gaiTvaliswinon xsenebuli interesebi. magram Tu evropuli 
sasamarTlo miva daskvnamde, rom saxelmwifo uwyeba gascda Tavisi 
moqmedebis farglebs da ver moZebna samarTliani gadawyveta, ris 
gamoc konvencia dairRva, maSin saxelmwifo valdebulia, mihyves 
sasamarTlos gadawyvetilebas da aRar SeuZlia isargeblos ufle-
biT, xelaxla Seajeros interesebi, raTa sxvagvari gadawyvetileba 
miiRos. 

 
g. konvenciis monawile sxva saxelmwifoebis mimarT gamotanili 
gadawyvetilebebis mniSvneloba

am saxis gadawyvetilebebis Sesaxeb 46-e muxlSi araferia naTqvami 
da Sesrulebis savaldebulooba, romelsac es muxli iTvaliswinebs, 
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maTze ar vrceldeba. Tumca is garemoeba, rom konvenciis monawile 
erTi saxelmwifos mimarT iseT samarTlebriv sakiTxebzec xdeba ga-
dawyvetilebebis gamotana, romlebsac mniSvneloba aqvT konvenciis 
aramonawile qveynebisTvisac, SesaZloa, imaze miuTiTebdes, rom re-
gulirebis es wesi an praqtika ar aris konvenciasTan Sesabamisoba-
Si. amitomac aramopasuxe saxelmwifoebma evropuli sasamarTlos 
gadawyvetilebebi sababad unda gamoiyenon imis Sesamowmeblad, Tu 
ramdenad aris saWiro maTi samarTlebrivi sistemis SesabamisobaSi 
moyvana. aseTi gadawyvetilebebi rom procesSi armonawile saxel-
mwifoebisTvisac mniSvnelobis mqonea, gamomdinareobs ara 46-e muxli-
dan, aramed pirveli muxlidan. es muxli monawile saxelmwifoebs 
avaldebulebs, uzrunvelyon konvenciiT garantirebuli uflebebis 
dacva. aq mniSvnelovania is uflebebi da Tavisuflebebi, romlebic 
garantirebulia konvenciiT da misi damatebiTi oqmebiT. isini ise 
unda ganimarton, rogorc es adamianis uflebaTa evropuli sasamar-
Tlos praqtikaSi xdeba.

 adamianis uflebaTa evropuli sasamarTlo ganixilavs konven-
cias, rogorc cocxal instruments. sasamarTlo misi gamoyenebisas 
eyrdnoba ara istoriul ganmartebas, anu ra Canafiqri iyo normebis 
Seqmnisas, aramed angariSs uwevs Secvlil ekonomikur da socialur 
urTierTobebs da eTikuri Tu moraluri Sexedulebebis ganviTare-
bas. Sedegi ki aris sasamarTlos praqtikis gziT adamianis uflebaTa 
dacvis sistemis ganviTareba. Tu dasadgenia, ra saxis dacvas uzrun-
velyofs konvencia da misi oqmebi, ganxilul unda iqnes sasamarTlo 
praqtika, vinaidan igi asaxavs garantiebis aqtualur mdgomareobas. 
konvencia, sasamarTlos ganmartebiT, aris is, rasac unda uzrunvel-
yofdes saxelmwifo, pirveli muxlis Tanaxmad. am formiT igi gamoye-
nebul unda iqnes yvela saxelmwifo struqturis mier, ase xdeba misi 
inkorporireba erovnul samarTlebriv sistemaSi.21 amdenad, evro-
pulma sasamarTlom Seqmna samosamarTleo samarTali, rac konven-
ciis dakonkretebasa da mis ganviTarebas niSnavs. diferencireba kon-
venciasa da mis safuZvelze gamotanil gadawyvetilebebs Soris arc 
sasurvelia da arc samarTlebrivad SesaZlebeli. es ar aris preiu-
diciuri valdebuleba angloamerikuli samarTlis gvarad, aramed 
aris fenomeni, romelic sakmaod kargad aris cnobili kontinenturi 
samarTlebrivi tradiciebis matarebeli saxelmwifoebisTvisac. is, 
Tu ra warmoadgens gansakuTrebiT Zveli kodifikaciebis Sinaarss, 
gamomdinareobs ara mxolod kanonis teqstidan, aramed, agreTve, da 

21. am azrs iziarebs federaluri sakonstitucio sasamarTloc 2004 wlis 14 oqtombris 
gadawyvetilebaSi. 
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arsebiTadac, masze dayrdnobili sasamarTlo praqtikidan. naTqva-
mi gansakuTrebiT vrceldeba konstituciis mokled formulirebul 
teqstebze. saqme sxvagvarad rom yofiliyo, maSin sasamarTlo pra-
qtika cvlilebebs ver gaiTvaliswinebda da aucilebeli iqneboda 
samarTlebrivi normebis kidev ufro xSiri cvla. 

 aq warmodgenili mosazrebebidan gamomdinareobs, rom adamianis 
uflebaTa evropuli sasamarTlos praqtikis gaTvaliswineba saval-
debuloa konvenciasTan mierTebuli yoveli saxelmwifosTvis. es ki 
im saxelmwifoebSi, sadac ar saubroben sasamarTlos samuSao eneb-
ze, - inglisursa da frangulze, - did enobriv sirTuleebTan aris 
dakavSirebuli. saWiroa iTargmnos ara mxolod saerTaSorisosamar-
Tlebrivi teqstebi, aramed agreTve sasamarTlos umniSvnelovanesi 
gadawyvetilebebic, raTa sasamarTloebi informirebuli iyvnen kon-
venciidan gamomdinare valdebulebebis Sinaarssa da misi moqmedebis 
farglebze. sasamarTloebs unda gaaCndeT TvalsaCino kometarebi; 
unda xdebodes maTi da maTi damxmare personalis profesiuli kvali-
fikaciis uwyveti amaRleba. es saxelmwifos interesSic aris, vinai-
dan am gziT maT SesaZlebloba eZlevaT, Tavad dainaxon da gamoaswo-
ron problematuri sakiTxebi. swored es aris, konvenciis Tanaxmad, 
adamianis uflebaTa dacvis sistemis interesebSi, raTa ar moxdes 
misi usargeblod gadatvirTva Sidasaxelmwifoebrivi viTarebidan 
gamomdinare problemebiTa da sirTuleebiT. ZiriTadad Cven vsau-
brobT subsidiurobis principze: pirvel rigSi, Sidasaxelmwifoebri-
vi instanciebis, gansakuTrebiT ki sasamarTloebis valdebulebaa, 
uzrunvelyon konvenciiT gaTvaliswinebuli uflebebis dacva.

 da mainc aris SesaZlebeli, warmoiSvas viTareba, roca erTi 
saxelmwifo CaTvlis, rom adamianis uflebaTa evropuli sasamarT-
los gadawyvetileba sxva romelime saxelmwifos mimarT arasworia. 
igi mogvianebiT ukve mis winaaRmdeg gamarTul procesSi, romlis 
farglebSic imave problemebzea saubari, ganacxadebs, rom gare-
moebebi sxvagvarad aris da misi samarTlebrivi wyobis mier SerCeuli 
sakiTxis gadawyvetis gza konvenciis Sesabamisia. rTulia, aukrZa-
lo qveyanas, rom man ar moaxdinos cvlilebebis Setana kanonmde-
blobaSi manam, sanam adamianis uflebaTa evropuli sasamarTlo am 
konkretuli saxelmwifos winaaRmdeg ganxilul davaze ar daadas-
turebs Tavis midgomas, magram mudmivi praqtikis arsebobis SemTx-
vevaSi, evropuli sasamarTlos gadawyvetilebaTa savaldebulooba, 
pirveli muxlis mixedviT, yvela SemTxvevaSi unda ivaraudebodes. 
am SemTxvevaSi sasamarTlos praqtikas aqvs `normatiuli saxelmZR-
vanelo principis“ funqcia, romelzec saxelmwifo instanciebi unda 
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orientirebdnen, anu orientiris efeqti.22 sxva mxriv, aSkaraa, rom 
adamianis uflebaTa evropuli sasamarTlo mxolod iSviaT da gan-
sakuTrebul SemTxvevebSi scildeba mis mier erTxel ukve gakvalul 
gzas, kerZod didi palatis gadawyvetilebiT. naTqvami vrceldeba im 
SemTxvevebzec, roca gadawyvetileba miRebulia Zalian mcire upira-
tesobiT, rameTu evropuli sasamarTlos praqtika gansakuTrebuli 
mdgradobiT gamoirCeva.

 d. gadawyvetilebis aRsruleba saxelmwifos mxridan adgilobriv 
uwyebebze zemoqmedebis ganxorcielebis SezRuduli an sulac 
ararsebuli SesaZleblobis SemTxvevaSi, kerZod, roca saxelmwifo 
administraciis zogierT doneze SeiniSneba funqciebis 
ganxorcielebisTvis xelis SeSla

 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba ga-
modis konvenciasTan mierTebuli saxelmwifos winaaRmdeg, romelsac 
misi mTavroba warmoadgens. magram konvenciis dafiqsirebuli darR-
vevis safuZveli xSirad aris is, razec mTavroba ver axdens zega-
vlenas. Zalauflebis gadanawilebis principis moqmedebis Sedegad 
xSiria konvenciis darRvevis faqtebi saparlamento aqtebiT, kerZod 
raime kanonis miRebis an kanonis miRebaze uaris Tqmis gziT. igive Se-
exeba sasamarTloebis gadawyvetilebebsac. iseT federaciul saxel-
mwifoebSi, rogoricaa, magaliTad, germania, federalur mTavrobas 
ar SeuZlia misces davalebebi federaluri miwis an adgilobrivi 
mmarTvelobis organoebs. naTqvami vrceldeba avtonomiur regione-
bzec. mTavrobas aseT SemTxvevebSi sxva araferi rCeba, Tu ara, Sesa-
bamis instanciebs yvela doneze Tavisi uflebamosilebis fargleb-
Si miuTiTos, rom daicvan konvencia da gaiTvaliswinon adamianis 
uflebaTa evropuli sasamarTlos gadawyvetilebebi, anu gamoiyenon 
rogorc erovnuli kanonmdebloba.

 kiTxvebi Cndeba, roca konvenciis darRvevis SemTxvevebi saxel-
mwifos im nawilSi xdeba, romlebzec mas mxolod nawilobrivi an su-
lac aranairi zegavlenis moxdena ar SeuZlia. pasuxs kiTxvaze - agebs 
Tu ara aseT SemTxvevaSi saxelmwifo pasuxs konvenciis darRvevi-
saTvis, Seicavs konvenciis pirveli muxli, anu sakiTxi - eqvemdeba-
reba Tu ara momCivani aseT teritoriaze saxelmwifos suverenitets. 
saqarTvelosTan mimarTebiT evropuli sasamarTlos didma palatam 
am saxis kiTxvaze gasca pasuxi asaniZis saqmesTan dakavSirebiT. aqedan 

22. Mosler, Europäischer Menschenrechtsschutz, 1982, S. 366; ebenso das deutsche 
Bundesverwaltungsgericht , NVwZ 2002, 87.
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gamomdinareobs Semdegi: saqarTvelos saxelmwifos zogierT nawil-
Si funqciuri xarvezebisa da gansakuTrebuli statusis regionebis 
arsebobis miuxedavad, aseTi nawilebi samarTlebrivad eqvemdebareba 
saqarTvelos suverenitets. konvenciis 57-e muxlis Tanaxmad, teri-
toriuli daTqmebi dauSvebelia da is, gansxvavebiT adamianis ufle-
baTa amerikuli konvenciisgan, ar icnobs federaluri saxelmwifos 
princips, romelic zRudavs federaluri saxelmwifos pasuxismgeb-
lobas mis romelime nawilSi momxdar darRvevebze. Sesabamisad, kon-
venciasTan mierTebuli saxelmwifo maSinac agebs pasuxs konvenciis 
darRvevisaTvis, roca mas urTuldeba qveynis calkeul teritoriaze 
konvenciis dacvis uzrunvelyofa. rogorc didi palatis mier dnes-
trispireTTan dakavSirebul saqmeze - Ilascu a.o. v Moldova v. Russia 
- gamotanili gadawyvetilebidan Cans, es pirncipi moqmedebs agreTve 
im teritoriebTan mimarTebiTac, romelzec saxelmwifos saerTod 
ar SeuZlia saxelmwifo Zalauflebis ganxorcieleba, kerZod separa-
tistul mxareebze an olqebze, romlebSic sxva saxelmwifo (magali-
Tad ruseTi) ufro farTo kontrols axorcielebs.

 orive gadawyvetilebis SemTxvevaSi sasamarTlom miuTiTa 46-e 
muxlidan gamomdinare movaleobebze. asaniZis saqmesTan dakavSirebiT 
man mopasuxe saxelmwifos Seaxsena, aRmofxvras konvenciis dadgeni-
li darRveva, agreTve is, rom saxelmwifos SeuZlia saamisod vargisi 
saSualebebis Tavisuflad arCeva da kidec unda gaakeTos es. Tum-
ca asaniZis SemTxvevaSi arCevani saerTod ar arsebobda. saqarTvelo 
valdebuli iyo, rac SeiZleba umokles vadebSi gaeTavisuflebina sa-
Civris avtori. ilaSkus saqmeze sasamarTlom daadgina, rom mopasuxe 
saxelmwifoebs – ruseTi da moldaveTi – yvela Rone unda exma-
raT, raTa aRmoefxvraT Tavisuflebis SezRudvis ukanono faqti da 
uzrunveleyoT saCivris avtoris dauyovneblivi gaTavisufleba.

orive SemTxvevaSi evropuli sasamarTlo ar Sexebia im sakiTxs, Tu 
rogor unda momxdariyo es saqmeebis gansakuTrebuli garemoebebis ga-
TvaliswinebiT. ministrTa komiteti, 46-e muxlis me-2 punqtidan ga-
momdinare, zedamxedvelobis ganxorcielebisas valdebulia, Caswvdes 
mizezebs, romelTa safuZvelzec iqna gamotanili gadawyvetileba. 
Tumca am mxriv asaniZis saqmeze gamotanili gadawyvetileba naklebad 
iTxovda ganmartebebs. evropuli sasamarTlo mivida im daskvnamde, rom 
konvenciis darRveva aWaraSi SesaZlebelia mxolod centraluri xeli-
suflebis Caurevlobis SemTxvevaSi, magram, pirveli muxlis Tanaxmad, 
saqarTvelo valdebulia, uzrunvelyos konvenciis dacva Tavis mTel 
teritoriaze. am garemoebebis gaTvaliswinebiT ki, 46-e muxlidan ga-
momdinareobs valdebuleba, moxdes aWaris xelisuflebaze zewola im 
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mizniT, rom aRmoifxvras konvenciis darRvevis faqti, saCivris avtori 
gaTavisufldes da SemgomSi Tavidan aicilos am saxis darRvevebi. 

ilaSkus gadawyvetileba imdenadaa ufro saintereso, ramdenadac 
igi exeboda olqs (dnestrispireTi), romelzec moldaveTs saerTod 
ar SeuZlia ganaxorcielos Tavisi iurisdiqcia. sasamarTlom daad-
gina, rom saxelmwifos iurisdiqcia konvenciis pirveli muxlis mniS-
vnelobiT, vrceldeba im teritoriazec, romelic droebiT amboxe-
bulTa xelSia an eqvemdebareba sxva saxelmwifos mier mxardaWeril 
adgilobriv mmarTvelobas. Tumca iqve ganacxada, rom am konkretul 
SemTxvevaSi iurisdiqciis moculoba SezRudulia da saxelmwifo 
pasuxs agebs mxolod Tavis valdebulebaze, `sxva saxelmwifoebTan 
(nagulisxmevia ruseTi) da saerTaSoriso organizaciebTan urTier-
TobebSi Tavis xelT arsebuli yvela samarTlebrivi da diplomatiu-
ri saSualebiT uzrunvelyos konvenciiT garantirebuli uflebebisa 
da Tavisulfebebis dacva“. am kuTxiT sasamarTlom daadgina, rom 
moldaveTis uwyebebi `separatistebTan molaparakebebis dros mxo-
lod saCivris avtorTa mdgomareobis zepiri xsenebiT Semoifargl-
nen da ar ucdiaT, mieRwiaT iseTi SeTanxmebisaTvis, romelic uzrun-
velyofda konvenciiT gaTvaliswinebuli uflebebis dacvas“.

amiT naTeli xdeba evropuli sasamarTlos damokidebuleba 46-e 
muxlisadmi, rac imiT gamoixateba, rom mopasuxe saxelmwifo val-
debulia, gaakeTos yvelaferi imisaTvis, raTa miRweul iqnes saCi-
vris avtoris dauyovnebliv gaTavisufleba. ministrTa komiteti, 
Tanaxmad 46-e muxlis me-2 abzcisa, iTxovs, yovelgvari politikuri 
Tu diplomatiuri RonisZiebebis Sedegad separatistebTan, ruseT-
sa da saerTaSoriso organizaciebTan molaparakebebSi miRweul iq-
nes warmateba saCivris avtoris da, sazogadod, adamianis uflebaTa 
dacvisas.23 unda moqmedebdes principi, rom aravis SeiZleba daeva-
los Seusrulebeli ramis Sesruleba (nemo ultra posse obligatur). Cven 
politikis sferoSi vimyofebiT da, cxadia, mopasuxe saxelmwifos 
gadawyvetilebis miRebisas moqmedebis farTo are unda hqondes im 
TvalsazrisiT, Tu romeli xerxi Tu saSualebaa ufro saTanado da 
Sedegiani. gadawyvetilebis aRsruleba (ufro sworad, cxovrebaSi 
gatareba), rac dakavSirebulia rTul politikur problematikasTan, 
ar aris advili da amas SeiZleba bevri droc dasWirdes. es gviCvena 
gamocdilebam saqmesTan - Loizidou v. Turkey - dakavSirebiT,24 da igi 
Seexeboda kviprosis konfliqts. 46-e muxlis me-2 punqtiT gaTva-

23. am saqmeze komitetma oTxi Sualeduri rezolucia miiRo bolo 2006 wlis 10 maiss, saida-
nac irkveva, rom saCivris avtori im droisaTvis jer kidev patimrobaSi imyofeboda.
24. EGMK v. 18.12.1996. Rec. 1996 – VI.
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liswinebuli samarTalwarmoeba ministrTa komitetis winaSe SeiZle-
ba aseT SemTxvevaSi sakmaod didxans gagrZeldes.

 
e) kontroli gadawyvetilebaTa aRsrulebaze
 
 46-e muxlis me-2 punqtis mixedviT, kontrols aseT SemTxvevaSi 

axorcielebs evropuli sabWos ministrTa komiteti da ara evropuli 
sasamarTlo. subsidiurobis principidan gamomdinare, sasamarTlos 
gadawyvetilebis aRsruleba, iZulebiTi aRsrulebis wesiT, uzrunve-
lyofil da garantirebul unda iqnes Sidasaxelmwifoebrivi samarT-
lebrivi saSualebebiT. germaniaSi es 2004 wlis 14 oqtombris fede-
raluri sakonstitucio sasamarTlos mier gadawyvetilebis miRebis 
Semdeg xdeba. es sasamarTlo sxva sakiTxebTan erTad, ZiriTadi ka-
nonis 93-e muxlis Tanaxmad, `iRebs gadawyvetilebebs sakonstitucio 
sarCelebis Taobaze, romlis Setanis ufleba aqvs yvelas, vinc Tvlis, 
rom dairRva misi ZiriTadi ufleba sajaro xelisuflebis mier“. 
amdenad, saubaria konstituciiT garantirebuli uflebis darRvevis 
faqtis gasaCivrebaze da ara konvenciis darRvevaze. da mainc, fede-
ralurma sakonstitucio sasamarTlom miiRo gadawyvetileba, rom 
`is Tavisi kompetenciis farglebSi mowodebulia, SeZlebisdagvarad 
Tavidan aicilos da aRmofxvras saerTaSoriso samarTlis darRveva, 
rac gamowveulia germaniis sasamarTloebis mier saerTaSoriso val-
debulebebis araswori gamoyenebiT an gauTvaliswineblobiT da ramac 
SeiZleba gamoiwvios germaniis saerTaSorisosamarTlebrivi pasuxism-
gebloba“. am funqciis ganxorcielebisas igi amowmebs saerTaSoriso 
xelSekrulebaTa, kerZod konvenciis, ganmartebis sisworesa da adamia-
nis uflebaTa evropuli sasamarTlos gadawyvetilebebis gaTvaliswi-
nebas germaniis sasamarTloebis mier. amdenad, SesaZlebelia, rom sa-
Civari Setanil iqnes sakonstitucio sarCelis saxiT im motiviT, rom 
`saxelmwifo organoebma ugulebelyves an ar gaiTvaliswines adamianis 
uflebaTa evropuli sasamarTlos gadawyvetileba“.

 kontrolis ganxorcielebis procedura evropis sabWos ministrTa 
komitetSi Semdegi saxisaa: ministrTa komitets egzavneba gadawyve-
tileba. ministrTa komitetis sxdomebs eswrebian saxelmwifoebis 
mudmivi warmomadgenlebi. mopasuxe saxelmwifos warmomadgenels 
sTxoven ganmartos, Tu ra gakeTda gadawyvetilebis aRsrulebisTvis. 
sxdomebs amzadebs evropis sabWos generaluri direqtori adamia-
nis uflebaTa sakiTxebSi. regulirebis dawvrilebiTi wesi saamisod 
ar arsebobs, magram igi warmatebiT damkvidrda rogorc adamianis 
uflebaTa dacvis efeqtiani praqtika. generaluri direqtoris mier 



112

iens maier-ladevigi

ganxorcielebuli mosamzadebeli samuSaos safuZvelze Sedgeba dia-
logi ministrTa komitetsa da mopasuxe saxelmwifos Soris. minis-
trTa komitets saSualeba eZleva, miiRos Sualeduri rezoluciebi. 
Semowmebis procedura sruldeba rezoluciis miRebiT, romelSic 
aisaxeba gatarebuli RonisZiebebi.25 

 ministrTa komiteti amowmebs, moxda Tu ara gadawyvetilebis aRsru-
leba, gansakuTrebiT, samarTliani kompensaciis gadaxdis kuTxiT. garda 
amisa, igi amowmebs, saWiroa Tu ara dasaxelebul iqnes zogadi xasiaTis 
RonisZiebebi momavalSi adamianis uflebaTa darRvevis faqtebis Tavi-
dan asacileblad da akontrolebs maT ganxorcielebas. Tu konvencia 
darRveulia calkeul SemTxvevasTan mimarTebiT garkveuli `Secdomis“ 
gamo, maSin zogadi xasiaTis RonisZiebebis gatarebis aucilebloba ar 
arsebobs. SeiZleba rekomendebuli iyos, rom gadawyvetilebis Sesaxeb 
ecnobos sasamarTloebsa da uwyebebs, raTa SemdgomSi msgavsi Secdoma 
maT mier aRar iyos daSvebuli. rac Seexeba zogadi xasiaTis RonisZie-
bebs, SeiZleba dasaxelebul iqnes: proeqtebis momzadeba kanonebSi, sxva 
samarTlebriv normebSi an administraciul instruqciebSi cvlilebe-
bis Sesaxeb, sasamarTloTa personalis gaZliereba an sasamarTlo pro-
cesebis daCqarebisTvis saWiro sakanonmdeblo bazis Seqmna.

 v) SesaZlo sanqciebi im saxelmwifoTa mimarT, romlebic ar icaven 
sasamarTlos gadawyvetilebebs

 iZulebiTi aRsruleba, rogorc aseTi, ar aris SesaZlebeli, ar 
arsebobs adamianis uflebaTa evropuli sasamarTlo aRmasruleble-
bi. amdenad, SesaZlebelia mxolod politikuri zewolis ganxorcie-
leba da es SesaZlebelia ganxorcieldes ministrTa komitetis mier. 
evropis sabWos generalur mdivans SeuZlia gamoiyenos 52-e muxliT 
misTvis gansazRvruli SesaZleblobebi da moiTxovos informacia 
aRsrulebis Sesaxeb. sxva RonisZiebaTa ricxvs ganekuTvneba mopasuxe 
saxelmwifosTvis evropis sabWos wesdebis me-8 muxliT gaTvaliswi-
nebuli warmomadgenlobiTi uflebis droebiT CamorTmeva. aseTi 
ram ramdenjerme iqna gamoyenebuli ruseTis mimarT CeCneTis kon-
fliqtTan dakavSirebiT. da bolos, rogorc ukiduresi RonisZieba, 
saxelmwifo SeiZleba garicxul iqnes evropis sabWodan. sxva saxel-
mwifoebs aqvT SesaZlebloba, Seitanon saxelmwifoTaSorisi sarCeli 
33-e muxlze dayrdnobiT – sasamarTlos gadawyvetilebis Seusru-
lebloba.

25. aseTi rezoluciebis moZieba SesaZlebelia internetis saSualebiT misamarTze: http://
hudoc.echr.coe.int.
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z) 46-e muxlis axali regulireba me-14 oqmiT. 

axal me-3 punqtSi ministrTa komitets eniWeba uflebamosile-
ba, mimarTos adamianis uflebaTa evropul sasamarTlos, miiRos 
gadawyvetileba ganaCenis ganmartebis sakiTxTan dakavSirebiT, Tu 
igi aferxebs aRsrulebas. axali me-4 punqti iTvaliswinebs, rom mi-
nistrTa komitets SeuZlia mimarTos adamianis uflebaTa evropul 
sasamarTlos SekiTxviT - Seasrula Tu ara mopasuxe saxelmwifom 
pirveli punqtiT gaTvaliswinebuli movaleobebi, Tu igi uarzea, 
Seasrulos saboloo gadawyvetileba? Tu sasamarTlo daadgens 46-e 
muxlis pirveli punqtis darRvevis faqts, maSin saqmes, axali me-5 
punqtis Tanaxmad, abrunebs ministrTa komitetSi gasatarebel Ro-
nisZiebaTa gadasamowmeblad. Tu sasamarTlo daadgens, rom darRveva 
ar yofila, ministrTa komiteti wyvets Semowmebas.

 me-14 oqmi cvlilebaTa oqmia da ZalaSi SesvlisaTvis sWirdeba 
ratificireba yvela monawile saxelmwifos mxridan. 2006 wlis 20 
seqtembers 43-ma saxelmwifom moaxdina ratificireba, sams es jer 
ar gaukeTebia (poloneTi, ruseTi da TurqeTi), magram oqms xeli 
moaweres.
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rasistuli damokidebulebis gamoxatva internetSi - 
saerTaSoriso da evropuli gamocdileba 

Sesavali

gamoxatvis Tavisuflebis farglebis Sesaxeb debatebi siaxle 
aRar aris. teqnikis Tanamedrove miRwevebma, rogoricaa, magaliTad, 
interneti, axali sazrunavi warmoSva, Tumca debatebSi mTavari ar-
gumentebi ucvleli darCa. rogorc Cans, WeSmaritia gamoTqma: `rac 
ufro metad viTardeba teqnika, miT ufro ucvleli rCeba sakiTxebi 
sityvis Tavisuflebis Sesaxeb.~�

sayovelTaod aRiarebulia, rom siZulvilis propaganda vnebs mTlian 
sazogadoebas da igi sisxlis samarTlis danaSauladaa miCneuli mrava-
li qveynis kanonmdeblobiT�, Tumca, roca saubari exeba siZulvilis ga-
moxatvas saubarSi, atlantis okeanis sxvadasxva sanapiros sapirispiro 
damokidebuleba am sakiTxisadmi TvalsaCino xdeba: rasistuli damokide-
bulebis gamoxatva sityviT ar ikrZaleba amerikis SeerTebul StatebSi, 
metic, igi konstituciis pirveli damatebiTi oqmiT daculi qmedebaa, ma-
Sin, roca rasizmis gamoxatva sisxlis samarTlis danaSauladaa miCneuli 
evropis umetes qveyanaSi da isjeba Sesabamisi kanonmdeblobiT.�

amerikis SeerTebuli Statebis konstituciuri samarTliT, rasiz-

�. Clay Calvert & Robert D. Richards, New Millennium, Same Old Speech: Technology Changes, 
but the First Amendment Issues Don’t, 79 B.U. L. Rev. 959, 960 (1999).
�. ix. Richard Delgado & Jean Stephanic, Must We Defend Nazis? Hate Speech, 
Pornography, and the New First Amendment 58 (1997), ix. naSromSi: Peter J. Bre-
ckheimer II, A haven for Hate: The foreign and domestic implications of protecting 
Internet hate Speech under the First amendment, Southern California Law Review, 
University of Southern California, September, 2002, 75 S. Cal. L. Rev. 1493 (2002).
�. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe 
and the USA, Zeitschrift fúr Rechtssoziologie 23 (2002) Heft 1, S gv. 1.
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mis gamoxatva politikuri saubris nairsaxeobadaa miCneuli, ragind 
arasasiamovno, saSiSi an eqstremistulic ar unda iyos igi. amerikis 
SeerTebuli Statebis konstituciuri samarTali uars ambobs, Caerios 
am uflebiT sargeblobaSi rogorc saxelmwifo, aseve federalur do-
neze. es politika efuZneba saxelmwifos mier individualur Tavisu-
flebaSi Caurevlobis liberalur filosofias.� amis sapirispirod, 
evropaSi gamoxatvis Tavisufleba kvalificiuri uflebaa, romelic 
`moicavs valdebulebebsa da pasuxismgeblobebs~ da `SeiZleba, daeqve-
mdebaros formalobebs, pirobebs, SezRudvebsa da sanqciebs~�.

aseTi gansxvavebuli, sapirispiro Sexedulebebis gaTvaliswine-
biT, Cndeba araerTi SekiTxva, kerZod: rasizmis gamoxatva sityviT 
daculi unda iyos Tu akrZaluli? interneti xels uwyobs Tu ara 
siZulvilis propagandas? unda aikrZalos Tu ara msgavsi kiTxvis 
Sinaarsis mqone teqstis gavrceleba internetiT? im SemTxvevaSi, Tu 
msgavsi teqstis gavrceleba unda aikrZalos, ra teqnikuri saSuale-
bebi arsebobs am operaciis Sesasruleblad? msgavsi SezRudvebiT 
xom ar SevlaxavT azris gamoxatvis Tavisuflebis uflebas?

winamdebare naSromSi mimoxilul iqneba rogorc amerikuli, ase-
ve evropuli samarTlebrivi Sexedulebebi zemoxsenebul sakiTxTan 
dakavSirebiT. avtori Seecdeba, pasuxi gasces dasmul SekiTxvebs da 
ipovos yvelaze obieqturi samarTlebrivi gamosavali imasTan dakav-
SirebiT, Tu ra politika unda airCios saxelmwifom, unda akrZalos 
siZulvilis gamomxatveli teqstis gavrceleba internetiT, Tu to-
lerantuli politika gamoiyenos mis mimarT.

2. 	 gansxvavebuli da sapirispiro saerTaSorisosamarTlebrivi 
midgoma internetSi rasizmis gamomxatveli teqstis mimarT

2.1. amerikis SeerTebuli Statebis pozicia: Carte Blanche 
rasizmis gamomxatveli teqstis mimarT

amerikis SeerTebul Statebs pirdapir arasodes umsjelia inter-
netSi siZulvilis gamoxatvis Temaze, Tumca, erovnuli sasamarT-
lo praqtikiTa da normebis interpretaciiT, naTeli gaxda, rom es 

�. J.M. Balkin, The American System of Censorship and Free Expression, in L, Peleg (ed.), Pat-
terns of Censorship Around the World (Chicago – Oxford, Westview Press, 1993), gv 155-172, ix. 
Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe and 
the USA, supra note 3.
�. adamianis uflebebisa da ZiriTadi Tavisuflebebis Sesaxeb evropis konvencia, 4 noem-
beri, 1950 w. evropis sabWos xelSekrulebaTa seria #5, muxli 10; ix. Handyside v. United 
Kingdom, EctHR, 07.12.1976.
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qmedeba amerikis konstituciis pirveli damatebiT dacul sikeTeebs 
Soris xvdeba. 

konstituciis pirveli damateba yvela amerikelisaTvis uzrun-
velyofs gamoxatvis Tavisuflebis uflebis dacvas.� pirveli dama-
tebis miRebis Semdeg am uflebis dacvis saWiroebis sakiTxi dais-
va komunikaciis Tanamedrove miRwevebis sferoSic. am cvlilebebis 
miuxedavad, sityvis Tavisuflebis ZiriTadi garantia ucvleli dar-
Ca. yvela amerikels ufleba aqvs, hqondes konkurentunariani ideebi 
da mosazrebebi `ideaTa bazarze~�, imis miuxedavad, ramdenad arapo-
pularuli da Seuracxmyofelic ar unda iyos maTi gancxadebebi.� 
amerikis uzenaesi sasamarTlos mier miRebuli es Sexeduleba asaxavs 
holmesis tolerantobis cnebas, sadac `kargi da cudi ideebi Widi-
lSi arian, sadac simarTle imarjvebs,.. mavne sityva ... maleve aSka-
ravdeba da ukuigdeba~�. marTlac, nebismieri saxelmwifo debule-
ba, romelic zRudavs am ZiriTad garantias Sinaarsis `an mosaubris 
ideebis gamo, sawyisSive ukanonoa~10. amerikis SeerTebuli Statebi 
mudmivad amtkicebs, rom, marTalia, siZulvilis gamoxatva TiTqmis 
yvela sazogadoebaSi miuReblad da arasasiamovnodaa miCneuli, is 
mainc unda iyos daculi adamianis ZiriTadi uflebis _ gamoxatvis 
Tavisuflebis gamo11.

siZulvilis gamomxatveli sityvebis SezRudvisTvis, internetSi 
gavrcelebuli sityvebis CaTvliT, uamravi mizezi arsebobs, Tum-
ca amerikis SeerTebulma Statebma moZebna mizezebi, Tu ratom ar 
unda SeizRudos siZulvilis gamomxatveli sityvebis gavrceleba. 
uzenaesi sasamarTlos precedentebiT dadginda: `ideaTa sajarod 
gamoxatva ar unda aikrZalos mxolod imis gamo, rom es ideebi Seu-
racxmyofelia msmenelTa romelime jgufisTvis~12. saqmeSi _ Beau-
harnais v. Illinois _ uzenaesma sasamarTlom ZalaSi datova statuti 
moqalaqeTa romelime jgufis winaaRmdeg rasistuli damokidebu-

�. ix. aSS-is konstituciis pirveli damateba.
�. Anti-Defamation League, Combating Extremism in Cyberspace: The Legal Issues Affecting In-
ternet Hate Speech 3 (2000).
�. ix. Abrams v. United States, 250 U.S. 616, 630 (1919).
�. Anti-Defamation League, Combating Extremism in Cyberspace: The Legal Issues Affecting Inter-
net Hate Speech 3 (2000) supra note 7 gv. 3.
10. ix. Kim L. Rappaport, In the Wake of Reno v. ACLU: The Continued Struggle in Western Con-
stitutional Democracies With Internet Censorship and Freedom of Speech Online, 13 Am. U. Int’l 
L. Rev. 765, 772 (1998).
11. ix. Timofeeva A. Yulia, Hate Speech Online: Restricted or Protected? Comparison of regulations 
in the United States of America and Germany, Florida State University Journal of Transnational Law 
& Policy, 12 J. Transnat’l L. & Pol’y 253, 2003. 
12. ix. Bachellar v. Maryland, 397 U.S. 564, 567 (1970), Street v. New York, 394 U.S. 576, 592 
(1969).
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lebis amsaxveli saubris akrZalvis Sesaxeb `Tavisufal, metropo-
litenur, poliglotur sazogadoebaSi cxovrebis~ sasargeblod13. 
am gadawyvetilebis kanoniereba amJamad seriozuli kiTxvis niSnis 
qveS dgas. erTi mxriv, igi arasodes Secvlila14, Tumca meore mxriv, 
bevrma sasamarTlom sajarod ganacxada uari, ecno masSi dadgenili 
principi, radgan es principi sagrZnoblad Sesustda Semdgomi ga-
dawyvetilebebiT15.

amerikis SeerTebuli Statebis uzenaesma sasamarTlom Tavis erT-
erT umniSvnelovanes precedentSi _ R.A.V. v. St. Paul16 _ rasistuli 
gamonaTqvamebis regulirebasTan dakavSirebiT, daadgina standarti, 
rom rasistuli gamonaTqvamebis Sinaarsze dafuZnebuli kontroli da 
regulacia dauSvebelia da akrZala im mosaubreebisaTvis specialuri 
akrZalvebis daweseba, romlebic TavianT azrs gamoTqvamen maTTvis 
arasasurvel Temebze, rogorebicaa: rasa, kanis feri, an religia, ro-
gor miuReblad da odiozuradac ar unda JRerdes es ideebi17.

2.2. evropis pozicia: rasistul gamonaTqvamebze mkacri  
akrZalvis daweseba

evropis saxelmwifoebis zogadi midgoma internetSi rasistuli 
gamonaTqvamebisadmi aris Semdegi: `is, rac ukanonoa internetqselis 
gareT, ukanonoa internetqselSic~.18

rasistuli damokidebulebis sityviT gamoxatva ukanono qmedebaa 
internetqselis gareT, Sesabamisad, igi ukanonoa internetqselSic.

evropis sabWos Zalian mkacri midgoma aqvs rasistuli gamonaTqva-
mebis mimarT. man ganacxada, rom `rasizms miiCnevs ara mosazrebad, 
aramed danaSaulad~19 da miznad isaxavs, ebrZolos mas. es aris zogadi 
midgoma ara mxolod rasistuli remarkebis, aramed nebismieri saxisa 
da formis rasistuli gamonaTqvamebisadmi. evropis sabWo xazgas-
miT aRniSnavs, rom `is unda daupirispirdes ara marto rasizms, ara-
med konkretuli erovnebebis, religiebisa da socialuri jgufebis 

13. ix. Beauharnais v. Illinois, 343 U.S. 250, 259 (1952).
14. Richard Delgado & Jean Stephanic, Must We Defend Nazis?: Hate Speech, Pornography, and 
the New First Amendment 58 (1997), supra note 2 gv, 63.
15. ix. Dworkin v. Hustler Magazine, 867 F.2d 1188, 1200 (9th Cir. 1989); New York Times Co. v. 
Sullivan, 376 U.S. 254 (1964).
16. R.A.V. v. St. Paul, 505 U.S. 377 (1992).
17. Ibid, gv. 391.
18. ix. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in 
Europe and the USA, supra note 3.
19. Racism and Xenophobia in Cyberspace, Eur. Parl. Doc. (REC 1543) (2001), ix. vebgverdi 
http://assembly.coe.int/Documents/AdoptedText/ TA01/EREC1543.htm gv. 1.
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winaaRmdeg mimarTul siZulvilis gamoxatvasac.20 male evropis sa-
bWos es midgoma furcelzec aisaxa. misi egidiT miRebul iqna ̀ pirve-
li saerTaSoriso xelSekruleba kompiuteruli qselis _ internetis 
meSveobiT an mis winaaRmdeg Cadenili sisxlissamarTlebrivi danaSau-
lebis Sesaxeb~ – konvencia kiberdanaSaulis Sesaxeb21. es konvencia 
rasistuli damokidebulebis gamoxatvisTvis sanqciis dawesebas ar 
aregulirebs. teqstis SemdgenTaTvis aSkara iyo, rom am debulebis 
konvenciaSi gaTvaliswinebis SemTxvevaSi, amerikis SeerTebuli Sta-
tebi uars ganacxadebda masze xelmoweraze.22 kompiuteruli qselis 
gamoyenebiT rasistuli an qsenofobiuri qmedebebis kriminalizaciis 
Sesaxeb eqspertTa komitets miTiTeba mieca, moemzadebina kiberdana-
Saulis Sesaxeb konvenciis damatebiTi oqmi, romelic zemoxsenebul 
sakiTxs daaregulirebda23, dReisaTvis oqmis ratifikacia moaxdina 9 
saxelmwifom24 da igi ZalaSi Sevida 2006 wlis 1 marts.

rasizmis gamomxatveli teqstis SezRudva nebadarTulia adamianis 
uflebaTa evropis konvenciis precedentuli samarTliTac. adamianis 
uflebaTa evropis konvenciis me-10 muxliT, informaciis Tavisufle-
ba adamianis erT-erT yvelaze mniSvnelovan uflebadaa miCneuli25. am 
muxliT daculia ara mxolod is informacia da ideebi, romelTac 
sazogadoeba siamovnebiT da mowonebiT iRebs, aramed `Sokismomgvre-
li, Seuracxmyofeli da Semawuxebeli~ informaciac26, Tumca saxel-
mwifoebs konvenciiT miniWebuli aqvT Sefasebis garkveuli fargle-
bi, romlebSic maT SeuZliaT im informaciis SezRudva, romelic, 
maTi azriT, xvdeba konvenciis me-10 muxlis me-2 punqtis arealSi. 
saxelmwifoTa mxridan Sefasebis zRvruli normebis gamoyeneba xdeba 

20. Ibid., gv. 5. 
21. ix. konvencia kiberdanaSaulis Sesaxeb, evropis sabWo, daido xelmosawerad 23.11.2001 
w. da ZalaSi Sevida 1.7. 2004. 
22. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe 
and the USA, supra note 3 gv. 2.
23. kiberdanaSaulis Sesaxeb konvenciis damatebiTi oqmi, kompiuterul sistemebSi Cad-
enili rasistuli da qsenofobiuri xasiaTis kriminaluri qmedebebis Sesaxeb CETS NO.: 
189, xelmosawerad daido 28.1.2003.
24. ratifikacia moaxdina albaneTma, somxeTma, bosnia-hercegovinam, kviprosma, daniam, 
safrangeTma, lixtenStainma, sloveniam da makedoniam (yofili iugoslaviis saxelm-
wifo).
25. ix. L.J.Clements, Nuala Mole, Alan Simmons, European Human Rights, Taking a Case under 
the Convention, sec. Edition, Sweet & Maxwell, London (1999); Jacobs& White, European Conven-
tion on Human Rights, Clare Ovey & Robin C.A. White, Third Edit., Oxford University press (2002) 
gv. 198-300; ix. P. van Dijk, GJH. van Hoof, Theory and Practice of the European Convention on 
Human Rights, Kluwer law International (1997); ix. Thomas Buergenthal, David Shelton, Protect-
ing Human Rights in the Americas, cases and materials, International Institute of Human Rights, 
Strasbourg, fourth revised edit.(1995).
26. Lingens v. Austria, EctHR, 12/1984/84/131.
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evropis mudmivi zedamxedvelobis pirobebSi27. evropulma sasamar-
Tlom zogierT saqmeSi daadgina, rom saxelmwifoebi, siZulvilisa 
da rasizmis gamomxatveli gamonaTqvamebis SezRudviT, ar arRveven 
adamianis uflebaTa evropis konvencias.28

3. 	 rasizmis gamomxatveli informaciis SezRudva internetSi

3.1. internetservisis momwodeblebis privilegiebi da  
pasuxismgeblobebi

internetSi Sinaarsis regulaciasTan dakavSirebiT warmoSobili 
dava Zalian bevr da rTul SekiTxvas badebs, erT-erTi maTgani exe-
ba internetservisis momwodeblebis pasuxismgeblobis sakiTxs ra-
sistuli masalis gavrcelebis an gamoqveynebis SemTxvevaSi. radgan 
Sinaarsis momwodeblis (avtoris) vinaobis dadgena yovelTvis Se-
saZlebeli ar aris, ufro xelmisawvdomi da iolia im internetser-
visis momwodeblebze zewolis ganxorcieleba, romlebic uSualod 
akontroleben komunikaciis process29. am formiT xelisufleba xSi-
rad cdilobs garkveuli kontrolis mopovebas internetze inter-
netservisis momwodeblebis SezRudvis xarjze, Tumca amiT, ra Tqma 
unda, es ukanasknelni kmayofilni ar arian, rac saSiSroebas uqmnis 
eleqtronul bizness.30

3.1.1. internetservisis momwodeblebis amerikis SeerTebuli Statebis  
kanonmdeblobiT miniWebuli privilegiebi

internetservisis momwodeblebi amerikis SeerTebul StatebSi Ta-
visufalni arian yovelgvari pasuxismgeblobisagan rasizmis gamomxa-
tveli masalis gavrcelebisaTvis31. internetservisis momwodeblebis 
pasuxismgeblobis sakiTxi mkacrad daisva amerikis uzenaesi sasamarT-
los mier 1995 wels saqmeSi _ Stratton Oakmont, Inc. V. Prodigy Services 
Company32, romelSic sasamarTlom daadgina, rom kompania Prodigy miC-
neul unda yofiliyo cilismwamebluri informaciis gamomqveyneblad 

27. ix. Handyside v. United Kingdom, EctHR, 07.12.1976.
28. ix. Barfod v. Denmark, EctHR, 13/1987/136/190, ix. aseve debulebebi saqmidan: Lingens v. 
Austria, EctHR, 12/1984/84/131, Jerschild v. Denmark, ECtHR 36/1993/431/510.
29. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe 
and the USA, supra note 3, gv 2.
30. Ibid., gv. 3.
31. ix. Communications Decency Act, 47 U.S.C. §230.
32. Stratton Oakmont, Inc. V. Prodigy Services Company, 1995 N.Y. Misc. LEXIS 229, 1995 (N.Y. 
Supreme Court, May 24 1995).
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da ara ubralod gamavrceleblad, radgan misi erT-erTi TanamSromeli, 
romelsac kompania xelfass uxdida, zedamxedvelobas axorcielebda 
biuletenebis svetze. TanamSromlis mier amgvari saredaqcio kontro-
lis gamo, kompania Prodigy ver CaiTvleboda ubralo ̀ gamtarad~ da, Se-
sabamisad, pasuxismgeblobac ekisreboda.33 es midgoma ukugdebul iqna 
1996 wels amerikis SeerTebuli Statebis komunikaciebis Sesaxeb aqtis 
(CDA) mier. am aqtis 230-e muxlis (c) punqtis (1) qvepunqtiT, internet-
servisis momwodeblebi Tavisufldebian nebismier saxis saredaqcio 
pasuxismgeblobisagan im masalebze, romlebic maTi meSveobiT vrcel-
deba. es muxli adgens, rom `arcerTi momwodebeli an interaqtiuli 
kompiuteris momxmarebeli ar unda iqnes miCneuli sxva avtoris mier 
mowodebuli informaciis gamomcemlad~.34 

amerikis SeerTebuli Statebis sasamarTloebi am debulebas kidev 
ufro farTo interpretacias aZleven. ramdenime saqmeSi dadginda, 
rom informaciis momwodebeli ar unda miCneuliyo pasuxismgeblad, 
Tundac scodnoda, rom Sinaarsi ukanono xasiaTs atarebda; Tundac 
msxverplis an mesame piris mier igi gafrTxilebuli yofiliyo Si-
naarsis ukanonobis Sesaxeb35 da Tundac mas honorari gaeca am ukano-
no informaciisTvis36.

amave dros, amerikis komunikaciis aqti internetservisis momwo-
deblebs mouwodebs, ganaxorcielon TviTcenzura. zemoxsenebuli aq-
tis Sesabamisad, `arcerTi interaqtiuli kompiuteruli momsaxurebis 
momwodebeli ar unda iqnes pasuxismgebeli keTili nebiT Cadenili 
raime voluntaruli qmedebisTvis, rac gamoixateba im masalis xelmi-
sawvdomobis SezRudviT, romelic, maTi azriT, Seuracxmyofeli, uxa-
msi, damamcirebeli, gadametebulad Zaladobrivi, damTrgunveli an, 
sxvagvarad, sadavo xasiaTisaa, miuxedavad imisa, es masala daculia 
Tu ara konstituciiT37. komunikaciebis Sesaxeb aqtis am daTqmas `kar-
gi samarituli debuleba ewoda~ (Good Samaritan Provision)38.

TviTregulacia internetSi siZulvilis sityviT gamoxatvis re-
gulirebis kidev erTi mniSvnelovani formaa. internetservisis 
momwodeblebi TavianTi momsaxurebis farglebSi voluntarulad 

33. ix. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in 
Europe and the USA, supra note 3 gv. 3. 
34. CDA 47 U.S.C. §230 (c)(1), supra note 31.
35. ix. Zeran v. AOL, Inc. 958 F. Supp. 124 (D.C.); 129 F. 3d 327 (4th Cir. 1997), 1997 US. AP. Lexis 
31791; see also Doe v. AOL, Inc, 2001 Fla. Lexis 49 (Fla, March 8, 2001).
36. ix. Blumenthal v. Drudge and AOL, Inc 992 F. Supp. 44 (D.C.C. April 22, 1998), 1998 US. Dis-
trict Lexis 5406.
37. CDA 47 U.S.C. §230 (c) (2) supra note 31.
38. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe 
and the USA, supra note 3 gv. 8.
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daTanxmdnen, momxmareblebisTvis aekrZalaT rasistuli an siZul-
vilis gamomxatveli mesijebis miReba an gagzavna.39 amgvari akrZalva 
aranair samarTlebriv problemas ar qmnis amerikis SeerTebul Sta-
tebSi. saxeze ar gvaqvs xelisuflebis mxridan raime aqtiuri qmedeba 
Sinaarsis regulirebis kuTxiT, Sesabamisad, am SemTxvevaSi ar xdeba 
konstituciis pirvel damatebaze apelireba40. roca internetservi-
sis momwodebeli amgvar regulaciaze Tanxmdeba, man srulad unda 
gaakontrolos misi momsaxurebis gamoyeneba, raTa uzrunvelyos re-
gulaciis pirobebis Sesruleba. darRvevis SemTxvevaSi, internetser-
visis momwodebelma aqtiuri qmedebiT Tavidan unda aicilos msgavsi 
darRvevis ganmeoreba momavalSi41. internetservisis momwodeblebis 
mier TviTregulirebis ganxorcielebis garda, momxmareblebs da-
moukideblad SeuZliaT, uzrunvelyon maTTvis arasasurveli Sinaar-
sisgan Tavisufali internetsfero, TavianT kompiuterebze indivi-
dualuri filtrebis dainstalirebis meSveobiT42. 

filtrebisa da individualuri dablokvis meqanizmebis dainsta-
lirebis sakiTxma seriozuli kritika gamoiwvia. pirvel rigSi, did 
problemas qmnis dauxvewavi teqnologia, radgan filtrebis umra-
vlesoba sityvis amocnobis meqanizmzea Seqmnili, maTi meSveobiT 
xdeba iseTi saganmanaTleblo an sxva saxis uwyinari masalebis da-
blokva, romlebic sadavo sakiTxebs eZRvneba. amis amsaxveli yvelaze 
TvalsaCino magaliTia, roca American Online-ma dabloka yvela is 
teqsti, romlebic Seicavda sityvas `mkerdi~. Sesabamisad, momxmare-
blebs xeli aRar miuwvdebodaT mkerdis simsivnis Sesaxeb saitebsa 
da sadiskusio jgufebis msjelobebze.43 amgvari filtrebi aseve ara-
sandoa siZulvilis gamomxatvel teqstebTan mimarTebiTac, radgan 
maTi meSveobiT teqstis gamoricxva da xelmisawvdomobis SezRudva 
xdeba konkretuli sityvebis blokirebis meqanizmis gamoyenebiT, ase-
Ti sityvebi ki antirasistul propagandaSic gvxvdeba44. Sesabamisad, 
uwyinari saitebic gaifiltreba.

meore mxriv, roca saxeze gvaqvs damoukidebeli organoebis mier 

39. ix., Weintraub-Reiter, Hate Speech over the Internet: A Traditional Constitutional Analysis or a 
New Cyber Constitution?, 8 B.U. Pub. Int. L.J. 145, 149 (1998) gv. 168. 
40. Statement of the Anti-Defamation League on Hate on the Internet before the Senate Committee 
on the Judiciary, FDCH Pol. Transcripts, Sept. 14, 1999, 1999 WL 27594383.
41. Ibid.
42. Anti-Defamation League, ADL Releases Free Filtering Software Designed to “Keep Hate Out Of 
Homes” (March 21, 2002).
43. John F. McGuire, When Speech is Heard Around the World: Internet Content Regulation in the 
United States and Germany, 74 N.Y.U. L. Rev. 750, 773 (1999) gv. 782. 
44. ix. Timofeeva A. Yulia, Hate Speech Online: Restricted or Protected? Comparison of regula-
tions in the United States of America and Germany, supra note 11.
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sxvadasxva reitingul sistemebze dafuZnebiT dayenebuli filtrebi, 
Cndeba araswori da zogjer ukanono Sefasebis sakiTxi. eqspertTa 
didi nawili mkacrad ewinaaRmdegeba amgvari filtrebis dayenebas. 
maTi azriT, amgvari filtracia internetSi gamoxatvis Tavisufle-
bas safrTxes uqmnis, radgan igi momxmareblebs arTmevs damoukide-
blad gansjis uflebas. sadavo informaciaze filtraciis an bloki-
rebis sistemis dayenebis Sesaxeb nebismieri msjeloba Tu rCevac ki 
did eWvsa da gaRizianebas iwvevs `kiberlibertarelebSi~, romlebic 
Tvlian, rom arasworia momxmarebelTa umravlesobis nacvlad ga-
dawyvetilebis miReba, rac sazogadoebis am did nawils damoukide-
blad azrovnebis saSualebas arTmevs45. 

TviTregulacia nebadarTulia amerikis SeerTebul StatebSi, ma-
gram internetservisis momwodeblebi am radikalur zomas rasizmis 
gamomxatvel teqstTan dakavSirebiT TiTqmis arasodes mimarTaven, 
radgan am kategoriis Sinaarsi konstituciis pirveli damatebiT kar-
gadaa daculi.

3.1.2. evropis pozicia: internetservisis momwodeblebis pasuxismgebloba 

evropaSi es sakiTxi daregulirda evropis kavSiris mier direqti-
viT eleqtronuli komerciis Sesaxeb.46 pasuxismgeblobebis gansazR-
vris evropuli reJimi gacilebiT ufro dabalansebuli Cans, vidre 
amerikis SeerTebuli Statebis komunikaciebis Sesaxeb aqtis saimuni-
teto daTqma.47

direqtivis me-15 muxlSi dadgenilia, rom evropis wevrma saxel-
mwifoebma internetservisis momwodeblebs ar unda daakisron arc imis 
zogadi valdebuleba, rom monitoringi ganaxorcielon informaciaze, 
romelsac isini gadascemen an inaxaven da arc imis zogadi valdebu-
leba, rom aqtiurad eZebon qselSi ukanono qmedebebi.48 saxelmwifoebs 
ufleba aqvT, internetservisis momwodeblebs daakisron valdebule-
ba, swrafad Seatyobinon Sesabamis saxelmwifo organoebs informacia, 
miRebuli maTi qselis momxmarebelTa mier qselSi mowodebuli uka-
nono informaciis an darRvevebis Sesaxeb. maT aseve SeuZliaT, inter-

45. Jeremy Harris Lipschultz, Free Expression in the Age of the Internet: Social and Legal Bounda-
ries 56 (2000) ix. Timofeeva A. Yulia, Hate Speech Online: Restricted or Protected? Comparison of 
regulations in the United States of America and Germany, supra note 11.
46. evropis parlamentisa da sabWos 2000/31/EC direqtiva (direqtiva eleqtronuli ko-
merciis Sesaxeb, 8 ivnisi, 2000).
47. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe 
and the USA, supra note 3 gv. 7.
48. evropis parlamentisa da sabWos 2000/31/EC direqtiva, supra note 46.
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netservisis momwodeblebi daavaldebulon, moawodon informacia, 
romlis saSualebiTac sajaro organoebis moTxovnis safuZvelze Se-
saZlebeli gaxdeba maTi abonentebis identifikacia. direqtivis miza-
nia, moxdes Tanaregulacia, anu maqsimaluri TanamSromloba inter-
netservisis momwodeblebsa da sajaro organoebs Soris.49 

direqtivis Sesabamisad, erovnul sasamarTloebsa da administra-
ciul organoebs ufleba aqvT, mosTxovon rogorc `damkavSirebel~ 
(romlis saSualebiTac abonenti informacias moiZiebs), aseve ̀ maspin-
Zel~ momwodebels (sadac dakidebulia informacia), Tavidan aicilon 
an wertili dausvan erovnuli kanonmdeblobis normebis darRvevas, 
anu adgilobrivma servisis momwodeblebma sajaro organoebis Txo-
vnis safuZvelze unda dablokon sadavo informacia.50

rac Seexeba ̀ ubralo gamtarebs~, direqtivis me-12 muxli adgens, rom 
momwodebeli pasuxismgebeli ar aris informaciis gavrcelebisaTvis, 
Tu igi am dros asrulebs pasiur, gamtaris rols,51 Tu igi:

a)	 informaciis gadacemis iniciatoria;
b)	 ar arCevs gadacemis mimRebs;
g)	 ar arCevs an modificirebas ukeTebs gadacemis teqsts.
rac Seexeba informaciis `maspinZlobas~, momwodebeli pasuxismge-

beli ar aris informaciaze, romelsac igi inaxavs, im SemTxvevaSi Tu:
a)	 momwodebelma ar icis qmedebis ukanono xasiaTis an informa-

ciis ukanonobis Sesaxeb da, roca saqme exeba zaralis anazRaurebis 
moTxovnas, igi ar icnobs faqtebs da garemoebebs, riTac qmedebis 
ukanono xasiaTi aSkara gaxda; an

b)	 momwodebeli, rogorc ki (a) punqtSi miTiTebulis Sesaxeb Sei-
tyobs, saswrafod moxsnis am masalas qselidan, an abonentTaTvis 
SeuZlebels gaxdis am informaciis monaxulebas.52 

evropis kavSiris mier inicirebuli `SetyobinebisTanave aRmo-
fxvris~ procedura, rasistuli damokidebulebis gamomxatvel 
teqstTan mimarTebiT, sakmaod efeqturi Cans, magram mainc safr-
Txes uqmnis gamoxatvis Tavisuflebis ZiriTad Sinaarss. igi axdens 
kerZo cenzuris legalizebas da amgvarad arRvevs TviT am ufle-
bis arss.

49. Id, Art. 15 ix. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermedi-
aries in Europe and the USA, Zeitschrift fúr Rechtssoziologie 23 (2002) Heft 1, S gv. 7.
50. evropis parlamentisa da sabWos 2000/31/EC direqtiva (direqtiva eleqtronuli ko-
merciis Sesaxeb, 8 ivnisi, 2000), mux. 12.3-14.3; ix. Benoît Frydman, Isabelle Rorive, Regulating 
Internet Content through Intermediaries in Europe and the USA, Zeitschrift fúr Rechtssoziologie 23 
(2002) Heft 1, S gv. 7.
51. Benoît Frydman, Isabelle Rorive, Regulating Internet Content through Intermediaries in Europe 
and the USA, supra note 3, gv. 7. 
52. supra note 46, mux. 14. 
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3.2. sasamarTlo xelisuflebis roli internetSi Sinaarsis  
regulirebaSi. iurisdiqciuli sakiTxebi

evropis sasamarTloebi xSirad ganixilaven internetSinaarsis regula-
ciis sakiTxebs da internetservisis momwodeblebze sanqciebs aweseben.

bolo ramdenime wlis ganmavlobaSi, iseTi didi internetservi-
sis momwodeblebi, rogorebic arian: CompuServe, Yahoo da American 
Online samoqalaqo da sisxlissamarTlebrivi pasuxismgeblobis winaSe 
dadgnen problematuri Sinaarsis mqone informaciis `maspinZlobisa~ 
da `masTan dakavSirebisaTvis~53.

saqmeSi _ Yahoo! _ frangma mosamarTlem amerikis SeerTebuli Sta-
tebis internetservisis momwodebels pasuxismgebloba daakisra nacis-
turi masalis `maspinZlobisa~ da abonentebisaTvis am informaciaze 
`makavSireblis (link) miwodebisaTvis~. `Yahoo!~-s dadgenileba amerikis 
SeerTebul StatebSi yvelaze cnobil frangul gadawyvetilebad iqca. 
rac Seexeba evropas, es gadawyvetileba amosaval wertilad iqca zoga-
dad internetis regulaciis mimarT.54 gadawyvetileba saqmeze _ Yahoo! 
_ aSkarad mimarTuli iyo rasistuli gamonaTqvamebis winaaRmdeg, ro-
melic mkacrad ikrZaleba evropaSi da daSvebulia amerikis SeerTebul 
StatebSi. mosamarTle gomesma, miuxedavad amerikis SeerTebuli Sta-
tebis mier dasmuli iurisdiqciis ararsebobis Sesaxeb argumentisa, 
ganacxada, rom Tu misi es gadawyvetileba, savaraudod, ar aRsrul-
deboda aSS-Si, es mas ver SeuSlida xels, am SemTxvevaSi franguli ka-
nonmdeblobiT esargebla.55 `Yahoo!~-s gadawyvetileba erTi win gadad-
gmuli nabiji iyo evropisaTvis. manamade evropis qveynebi internetSi 
sityvis Tavisuflebis TavianT standartebze uars ambobdnen, rad-
gan aRiarebdnen, rom SeuZlebeli iyo siZulvilis gamomxatveli te-
qstis regulirebasTan dakavSirebuli maTi gadawyvetilebebis ameri-
kis SeerTebuli Statebis teritoriaze aRsruleba.56 saqmeSi _ Yahoo! 
_ sxvagvari pozicia dafiqsirda. sasamarTlom amerikis SeerTebuli 
Statebis internetservisis momwodeblebs ubrZana, safrangeTis te-

53. ix. Criminal Case v. Somm, Felix Bruno, (CompuServe case), Munich, Germany, File No.: 8340 
Ds 465 Js 173158/95; Yahoo! Inc. v. La ligue contre le racisme et l’antisémitisme 2001 U.S. Distr. 
North. Dist. California, Case No C-0021275 JF, November 7, 2001 ; J’ accuse case, “J’accuse” 
contre les FAI : débat de société à la rentrée.
54. Benoît Frydman, Isabelle Rorive, Fighting Nazi and anti-semitic material on the Internet: the 
Yahoo! case and its global implications, PCMLP- oxford University, ix. gverdi http://pcmlp.socleg.
ox.ac.uk:YahooConference.
55. Yahoo ! Inc. v. La ligue contre le racisme et l’antisémitisme 2001 U.S. Distr. North. Dist. Califor-
nia, supra note 53.
56. Benoît Frydman, Isabelle Rorive, Fighting Nazi and anti-semitic material on the Internet: the 
Yahoo!case and its global implications, supra note 54.
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ritoriaze momxmareblebisaTvis CamoexsnaT an daeblokaT `Yahoo!~-s 
auqcionis is gverdi, romelzec nacisturi sagnebi iyo gamofenili.57 

iurisdiqciasTan dakavSirebuli sakiTxebi internetmasalis regu-
lacias udides problemas uqmnis. `Yahoo!~-s saqme magaliTia imisa, Tu 
rogor unda mogvardes problema, roca saqme exeba amerikis SeerTebu-
li Statebis konstituciis pirveli damatebiT daculi teqstis regu-
lirebas.58 gasaTvaliswinebelia is faqtic, rom TviT amerikis SeerTe-
buli Statebis sasamarTloebi Tavs ar izRudaven da TavianT iurisdi-
qcias sxva saxelmwifoTa kompaniebzec avrceleben.59 aRsaniSnavia, rom 
`Yahoo!~-sTan dakavSirebiT, amerikis SeerTebuli Statebis sasamarT-
los ar ganuxilavs sakiTxi, Tu teqnikurad ramdenad SesaZlebeli iyo 
`Yahoo!~-saTvis, safrangeTis moqalaqeebisaTvis daebloka konkretu-
li saitebi. piriqiT, man ganacxada, rom `is sakiTxi, Tu teqnikurad 
ramdenad SeZlebda ̀ Yahoo!~ amis gakeTebas, umniSvnelo iyo~60. rogorc 
Cans, amerikis SeerTebuli Statebi gaagrZelebs kanonis calmxriv ga-
moyenebas, rogorc Zlieri saxelmwifo, da `Yahoo!~-s midgomas ar ga-
moiyenebs ucxour kompaniebTanac ki, iseTi teqstis gavrcelebisaTvis, 
romelic kanoniT daculia amerikis SeerTebul StatebSi.

daskvna

eWvgareSea, rom rasistuli gamonaTqvamebi sazogadoebaSi rasizms 
uwevs propagandas, imis miuxedavad, igi gamoiTqmis da vrceldeba 
televiziiT, beWdvuri mediis saSualebiT Tu internetiT. am faqtis 
aRiarebis miuxedavad, saxelmwifoebs mainc ar aqvT sayovelTaod 
aRiarebuli standartebi rasistuli sityvis winaaRmdeg sabrZol-
velad. gansxvaveba ZiriTadad maT damokidebulebaSi aisaxeba; evro-
pas da msoflios aRmosavleT nawils (ramdenime gamonaklisis gar-
da), romelmac sakuTar Tavze gamoscada rasizmisa da nacizmis siave, 
ufro mkacri midgoma aqvT SemuSavebuli am problemis dasaZlevad. 

57. Yahoo ! Inc. v. La ligue contre le racisme et l’antisémitisme 2001 U.S. Distr. North. Dist. Califor-
nia, supra note 53.
58. See Yahoo !, supra note 53, 169 F. Supp. 2nd at 1181. 
59. magaliTad, saqmeSi _ ICraveTV (Twentieth Century-Fox Film Corp. V. ICraveTV, 2000 U.S. 
Dist. Lexis 11670) _ `amerikelma mosamarTlem brZaneba gasca ICraveTV-is winaaRmdeg, 
romelic aris torontoSi dafuZnebuli kompania~ da mas mosTxova, `satelevizio ga-
dacemebis anonsi ar daesva mis saitze, Tu igi xelmisawvdomi iqneboda amerikis SeerTebu-
li Statebidan~. radgan IcraveTV- s ar SeeZlo, mxolod kanadelebisaTvis gaevrcelebina 
Tavisi servisi..., man daxura Tavisi internetgverdi, miuxedavad imisa, rom misi saqmian-
oba kanadis kanonmdeblobas ar arRvevda. analogiuri ram ganxorcielda italiis inter-
netgverdTan mimarTebiT, “Playmen” amerikaSi dajarimda sasaqonlo niSnis wesebis dar-
RvevisaTvis da es saiti aikrZala amerikis momxmarebelTaTvis.
60. ix.Yahoo !, supra note 53, 169 F. Supp. 2nd at 1194.
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maTi azriT, siZulvilis gamomxatveli da rasistuli gamonaTqvamebis 
negatiuri Sedegi Semcirdeba, Tu igi aikrZaleba. Sesabamisad, rasis-
tuli gamonaTqvamebi danaSauladaa miCneuli evropaSi da damnaSaveni 
isjebian sisxlis samarTlis kanonmdeblobiT. amerikis midgoma ra-
dikalurad gansxvavdeba evropis midgomisagan. amerikis SeerTebuli 
Statebis kanonmdeblobiT, rasistuli gamonaTqvamebis akrZalva ra-
sizmTan brZolis swori da efeqturi saSualeba ar aris. regulacias 
mohyveba ukureaqcia da es kidev ufro metad gauRvivebs sazogadoe-
bas rasistul SegrZnebebs. Sesabamisad, amerikis SeerTebuli Statebi 
sxva gzas irCevs rasizmTan sabrZolvelad _ igi icavs siZulvilis 
gamomxatvel gamonaTqvamebs.

evropisa da amerikis SeerTebuli Statebis gansxvavebuli midgo-
mebis Sesabamisad, sxvadasxvaa internetservisis momwodeblebis pa-
suxismgeblobis sakiTxebic. 

evropa mkacr pasuxismgeblobas akisrebs internetservisis momwo-
deblebs, igi qmnis `SetyobinebisTanave aRmofxvris~ politikas, rac 
garkveulwilad internetSinaarsis Tanaregulaciaa sajaro moxele-
Ta da internetservisis momwodeblebis mier. meore mxriv, ameri-
kis SeerTebuli Statebi srul imunitets aniWebs internetservisis 
momwodeblebs rasistuli gamonaTqvamebis `maspinZlobisa~ da `ma-
TTan makavSireblis dakidebisaTvis~.

problema maSin Cndeba, roca xdeba am sxvadasxva Sexedulebis Se-
jaxeba - roca evropis sasamarTloebi cdiloben akrZalon rasistuli 
saitebi TavianTi moqalaqeebis internetmxedvelobiTi arealidan, ame-
rikis SeerTebul StatebSi daregistrirebul internetservisis momwo-
deblebs ubrZaneben, Camoxsnan msgavsi saitebi. iurisdiqciaTa Sejaxeba 
iwvevs aRsrulebis problemasac. am problemis mogvarebis erTaderTi 
gza, esaa dialogi evropasa da amerikis SeerTebul Statebs Soris da 
internetSinaarsis samarTlebrivi regulirebisaTvis saerTo oqros 
Sualedis povna. es SesaZlebelia Tu ara _ kvlav kamaTis sagania.61

avtoris azriT, evropuli midgoma gacilebiT ufro efeqturia, 
Tumca arc evropis da arc amerikis Sexedulebebi ar SeiZleba idea-
lurad miviCnioT. siZulvilis gamomxatveli teqstis mfarvelobam 
SesaZloa, sazogadoebaSi rasizmis gaRvivebas Seuwyos xeli, maSin 
roca mkacrma regulaciam da kerZo cenzuris legalizebam SesaZloa, 
safrTxe Seuqmnas gamoxatvis Tavisuflebis ZiriTad arss.

61. Peter J. Breckheimer II, A haven for Hate: The foreign and domestic implications of protecting 
Internet hate Speech under the First amendment, Southern California Law Review, University of 
Southern California, September, 2002, 75 S. Cal. L. Rev. 1493 (2002).
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adamianis uflebaTa evropuli konvenciis   
meore muxlidan gamomdinare pizitiuri 
valdebulebebis buneba

Sesavali

sicocxlis ufleba adamianis yvelaze mniSvnelovani fundamenturi 
uflebaa�, romlis xelyofac SeuZlebels xdis nebismieri sxva ufle-
bis ganxorcielebas. adamianis uflebaTa evropulma sasamarTlom pir-
vel mniSvnelovan saqmeSi, romelic evropuli konvenciis me-2 muxls 
exeboda, ganacxada: `.... me-2 muxli aris konvenciis erT-erT yvelaze 
fundamenturi debuleba..., romelic me-3 muxlTan (wamebis akrZalva) 
erTad warmoadgens demokratiuli sazogadoebis umniSvnelovanes Ri-
rebulebas da, Tavis mxriv, evropis sabWos fundaments qmnis.“�

me-2 muxli uwinaresad mimarTulia individis saxelmwifosa da xeli-
suflebis warmomadgenelTa mxridan momavali qmedebebisagan dasacavad, 
Tumca konvenciis monawile saxelmwifoebs aseve aqvT valdebuleba, gar-
kveul farglebSi miiRon zomebi individTa sicocxlis dasacavad, maT 
Soris kerZo pirTa mxridan momavali Zaladobisagan. miuxedavad amisa, 
konvenciis me-2 muxliT ar aris garantirebuli adamianis sicocxlis 
upirobo dacva da sicocxlis xelyofa yovelTvis ar warmoSobs me-2 
muxlis SesaZlo darRvevis sakiTxs. dRemde ganviTarebuli preceden-
tuli samarTlis Tanaxmad da konvenciis me-3 muxlisagan gansxvavebiT, 

�. gaeros adamianis uflebaTa komiteti, samoqalaqo da politikur uflebaTa paqtis 
monitoringis meqanizmebi. (ICCPR) (1966) generaluri asambleis rezolucia (rezolucia 
2200A) sicocxlis uflebas moixseniebs rogorc: `adamianis uzenaes uflebas, romelic 
sxva adamianis uflebaTa ganxorcielebis safuZvelia~. (General Comment 14 on Nuclear 
Weapons and the Right to Life (Article 6) 14 (23),2.11.1984, A/40/40 (1985) Annex VI, pp162-
163).
�. McCann and others v. United Kingdom, 1995 wlis 27 seqtembris gadawyvetileba.
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sicocxlis ufleba ar miiCneva absolutur uflebad. miuxedavad amisa, 
evropuli konvenciiT daculi sxva uflebebisagan gansxvavebiT, sazoga-
doebrivi interesis sicocxlis uflebis SezRudvis mabalansebel ele-
mentad gamoyeneba dauSvebelia. Sedegad, uflebis darRveva ar SeiZle-
ba gamarTlebul iqnes sazogado keTildReobis dacvis motiviT.� maSin 
rodesac omis an sxva sagangebo mdgomareobis dros, romelic safrTxes 
uqmnis xalxis sicocxles, nebismier maRal xelSemkvrel mxares SeuZlia 
ganaxorcielos konvenciiT aRiarebuli uflebebis SezRudva, aRniSnu-
li SezRudva me-2 muxlze ar vrceldeba. Tumca marTlzomieri saoma-
ri moqmedebiT gamowveuli adamianTa daRupvis SemTxvevebi me-2 muxlis 
sawinaaRmdego qmedebebad a priori ar miiCneva.�

1994 wlis Semdeg, anu mas Semdeg, rac evropulma sasamarTlom 
arsebiTad ganixila pirveli saqme, romelic me-2 muxls exeboda 
(makkanis saqme), evropulma komisiam da sasamarTlom ganaviTares 
kompleqsuri precedentuli samarTali, romelic sazogadoebrivi 
urTierTobebis farTo speqtrs exeba. Tumca arsebobs garkveuli sa-
kiTxebi, romlebic evropuli sasamarTlos mxridan met sicxadesa 
da, Sesabamisad, detalur interpretacias moiTxovs. erT-erTi aseTi 
sakiTxia me-2 muxlidan gamomdinare pozitiuri valdebulebebi, ro-
melTa kompleqsurobac TvalsaCino xdeba precedentuli samarTlis 
analizis Sedegad. winamdebare naSromSi gaanalizebulia evropuli 
konvenciis me-2 muxlidan gamomdinare pozitiuri valdebulebebis 
buneba, maT Soris iseTi sakiTxebi, rogorebicaa: sicoxlis kanoniT 
dacvis valdebuleba, sicocxlis xelyofis SemTxvevaSi xelisufle-
bis reagirebis valdebuleba, samarTalwarmoebis aRZvrisa da efeq-
turi gamoZiebis warmarTvis gziT. naSromSi aseve mimoxilulia ise-
Ti sakiTxebi, rogorebicaa: sicocxlis dacvis mizniT xelisuflebis 
mier saTanado zomebis miRebis valdebuleba, kerZo pirTagan mo-
mavali Zaladobisagan sicocxlis dacvis valdebuleba, Tavisufle-
baaRkveTil pirTa sicocxlis dacvis valdebuleba da sxva. naSromi 
efuZneba adamianis uflebaTa evropuli sasamarTlosa da evropuli 
komisiis mier ganviTarebul precedentul samarTals.

1. me-2 muxli. zogadad sicocxlis ufleba

1. yoveli adamianis sicocxlis ufleba kanoniT unda iyos daculi. 
aravis sicocxle ar SeiZleba ganzrax iyos xelyofili. sicocxlis 

�. Rachel Harvey and Emilia Mugnai, The Right to Life, August 2002.
�. ixileT adamianis uflebaTa evropuli konvenciis me-15 muxli – gadaxveva sagangebo 
mdgomareobebis dros.
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xelyofa dasaSvebia mxolod sasamarTlos mier gamotanili sasikvdi-
lo ganaCenis aRsrulebis Sedegad, iseTi danaSaulis CadenisaTvis, 
romlisTvisac kanoni iTvaliswinebs am sasjels.

2. sicocxlis xelyofa ar CaiTvleba am muxlis sawinaaRmdegod 
Cadenil qmedebad, Tu is Sedegad mohyva Zalis gamoyenebas, romelic 
absoluturma aucileblobam gamoiwvia: 

a)	 nebismieri piris dasacavad aramarTlzomieri Zaladobisagan;
b)	 kanonieri dakavebisaTvis an kanonierad dapatimrebuli piris 

gaqcevis aRsakveTad;
c)	 kanonier RonisZiebaTa ganxorcielebisas ajanyebis an amboxe-

bis CasaxSobad.
meore muxlidan gamomdinare, valdebulebebi sam ZiriTad kate-

goriad SeiZleba iqnes dayofili: I. saxelmwifos mier misi warmomad-
genlebis mxridan sicocxlis xelyofisagan Tavis Sekavebis valde-
buleba, aqtiuri da pasiuri moqmedebis SemTxvevebSi; II. sicocxlis 
xelyofis yvela saeWvo faqtze reagirebisa da efeqtiani gamoZiebis 
ganxorcielebis valdebuleba da III. garkveul garemoebebSi sico-
cxlis dasacavad saWiro zomebis miRebis valdebuleba.� aRniSnuli 
kategoriebidan saxelmwifos mier misi warmomadgenlebis mxridan si-
cocxlis xelyofisagan Tavis Sekavebis valdebuleba yvelaze ufro 
mniSvnelovani da TvalsaCino valdebulebaa. Tumca mocemuli nega-
tiuri valdebulebis efeqtiani ganxorcieleba mniSvnelovanwilad 
damokidebulia me-2 muxlidan gamomdinare pozitiuri valdebule-
bebis jerovan ganxorcielebaze. efeqtiani da sazogadoebriv zeda-
mxedvelobas daqvemdebarebuli gamoZiebis warmarTva xelisuflebis 
warmomadgenelTa mxridan kerZo pirTa sicocxlis ukanono xelyofis 
prevenciis erT-erTi efeqturi saSualebaa. nebismier SemTxvevaSi 
saxelmwifo valdebulia daamtkicos, rom Zalis gamoyeneba, romel-
sac adamianis sicocxlis xelyofa mohyva Sedegad, konvenciis me-2 
muxlis me-2 punqtSi mocemul erT-erT mizans emsaxureboda. garda 
amisa, saxelmwifom aseve unda daasabuTos, rom gamoyenebuli Zala, 
proporciulobis principis gaTvaliswinebiT, iyo `absoluturad 
aucilebeli~ konkretuli saqmisaTvis damaxasiaTebeli specifikuri 
garemoebebis gaTvaliswinebiT. 

zogadad miCneulia, rom aRniSnuli gamonaklisi SemTxvevebi saxel-
mwifos aZlevs kanonierebisa da sazogadoebrivi wesrigis jerovani 
dacvis SesaZleblobas, rac, Tavis mxriv, sazogadoebriv interess 
iwvevs, Tumca nebismier SemTxvevaSi, sicocxlis uflebis fundamen-

�. Jacobs and White, The European Convention on Human Rights, Oxford University Press, Third 
Edition, 2002, p 42-43.
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turi bunebidan gamomdinare, aRniSnuli SezRudvebi Zalze viwrod 
unda ganimartos.� 

saqmeSi - X v. Belgium� - evropulma komisiam yuradReba gaamaxvila 
ganzraxvis elementze. kerZod, komisiam miiCnia, rom ganmcxadeblis 
pretenzia, romelic exeboda policielis mier sajaro demonstra-
ciisas udanaSaulo gamvlelis mokvlas, dausabuTebeli iyo. komisiam 
gaiziara mTavrobis argumenti, romlis mixedviTac, plicieli, ro-
melic safrTxeSi imyofeboda demonstrantebis mxridan Zaladobis 
gamo, moqmedebda Tavdacvis mizniT. Sesabamisad, mas ar gaaCnda uda-
naSaulo gamvlelis mokvlis ganzraxva. 

aRniSnuli midgoma mogvianebiT uaryofil iqna saqmeSi - Stewart 
v. United Kingdom, romlis mixedviT, britanelma samxedroebma Crdi-
loeT irlandiaSi momxdari janyis dros SemTxveviT mokles aras-
rulwlovani. komisiis azriT, me-2 muxlis dacvis sfero scdeba si-
cocxlis ganzrax xelyofis farglebs da vrceldeba gaufrTxilebe-
li mkvlelobis SemTxvevebzec. 

sasamarTlo `absoluturi aucileblobis“ Sefasebisas iyenebs or 
ZiriTad kriteriums: I. gamoyenebuli Zala, romelsac adamianis gar-
dacvaleba mohyva Sedegad, unda iyos mkacrad proporciuli me-2.2. 
muxlSi mocemuli misaRwevi miznisa da II. saxelmwifos qmedeba, rome-
lic mocemuli miznis (miznebis) miRwevas emsaxureba, unda iyos de-
talurad dagegmili da eqvemdebarebodes saxelisuflo kontrolis 
meqanizms sasikvdilo Sedegis minimalizebis mizniT. �

2. pozitiuri valdebulebebi

evropuli konvenciis pirveli muxlis Sesabamisad: `maRali xel-
Semkvreli mxareebi TavianTi iurisdiqciis farglebSi yvelasaTvis 
uzrunvelyofen konvenciis I TavSi gansazRvruli uflebebisa da 
Tavisuflebebis dacvas“. sasamarTlos araerTxel aRuniSnavs, rom 
uflebebis dacva unda atarebdes efeqtian da praqtikul xasiaTs, 
rac, xSir SemTxvevaSi, scdeba garkveuli qmedebis ganxorcielebi-
sagan Tavis Sekavebis valdebulebas da gulisxmobs saxelmwifoTa 
mxridan aqtiuri Carevis valdebulebas.� 

�. ix. McCann v. United Kingdom, Stewart v United Kingdom, Soering v United Kingdom.
�. ganacxadi #10044/82, 1969.
�. gamoyenebuli Zalis proporciulobasTan dakavSirebiT ixileT Semdegi saqmeebi: Mc-
Cann v United Kingdom, Stewart v United Kingdom, Ergi v Turkey, Andronicou and Constantinou 
v Cyprus.
�. McCann v United Kingdom, Soering v United Kingdom.
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2.1. sicocxlis ufleba kanoniT unda iyos daculi

konvenciis me-2 muxlis pirvelive winadadeba exeba kanoniT adamia-
nis sicocxlis dacvis pozitiur valdebulebas. aRniSnuli valdebu-
leba moicavs rogorc arsebiT, aseve procedurul sakiTxebs.

kanoniT adamianis sicocxlis dacva, konvenciis me-2 muxlis mizne-
bidan gamomdinare, pirvel rigSi, niSnavs rogorc sajaro mosamsaxu-
reebis, aseve kerZo pirebis mxridan ganxorcielebuli sicocxlis xe-
lyofis erovnuli kanonmdeblobiT dasjad qmedebad gamocxadebas.10 
mocemul SemTxvevaSi, msgavsad sxva uflebebisa, sasamarTlo iyenebs 
kanonierebis dadgenis gansazRvrul tests. kerZod, erovnuli kano-
ni, romelic sicocxlis xelyofas dasjad qmedebad acxadebs, unda 
iyos saTanado wesiT gamoqveynebuli da yvelasaTvis xelmisawvdomi; 
unda iyos naTlad Camoyalibebuli da individs sakuTari qcevis re-
gulirebis SesaZleblobas aZlevdes.11

garda zemoT aRniSnulisa, erovnuli kanonmdebloba, romelic 
adamianis sicocxlis dacvis mizans emsaxureba, unda iyos aRsru-
lebadi xasiaTis, rac, uwinaresad, niSnavs samarTaldamcavi orga-
noebis efeqtian muSaobas danaSaulis prevenciisa da kanondamrRve-
vTa dasjis TvalsazrisiT.12

sicocxlis kanoniT dacvis mxriv saxelmwifos aqvs garkveuli 
diskrecia calkeuli marTlsawinaaRmdego qmedebebis danaSaulad 
cnobis TvalsazrisiT. me-2 muxli saxelmwifoebs ar akisrebs valde-
bulebas, moaxdinon yovelgvari marTlsawinaaRmdego qmedebis kri-
minalizacia. magaliTad, sportuli Sejibrebisas gaufrTxilebeli 
mkvlelobis dekriminalizacia TavisTavad me-2 muxlis darRvevad 
ar SeiZleba iqnes miCneuli. miuxedavad aRniSnulisa, arsebobs gar-
kveuli winaaRmdegobrivi sakiTxebi ganzrax mkvlelobasTan dakav-
SirebiT da jerjerobiT gaurkvevelia, Tu ramdenad Sors mimavali 
SeiZleba iyos garkveul garemoebebSi sicocxlis ganzrax xelyofis 
danaSaulad aRiarebis sakiTxi. magaliTad, iseTi sakiTxebi, rogore-
bicaa: evTanaziis dasjadoba an saxelmwifos valdebuleba, gansac-
delSi mitoveba cnos Tu ara danaSaulad, jer kidev Semdgom inter-
pretacias eqvemdebareba.13

saxelmwifo sargeblobs diskreciiT, daawesos gansxvavebuli 
simZimis pasuxismgebloba danaSaulis xasiaTidan da simZimidan ga-

10. W v United Kingdom (1983).
11. Sunday Times v United Kingdom (1979).
12. Osman v United Kingdom (1998).
13. Hughes v United Kingdom (1986).
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momdinare. ZiriTadi aspeqti, romelzec aRniSnulTan dakavSirebiT 
sasamarTlo amaxvilebs yuradRebas, sanqciis Cadenili danaSauli-
sadmi proporciulobaa.

2.2. gamoZieba da samarTalSi micema

rogorc zemoT aRiniSna, sicocxlis xelyofis danaSaulebriv qme-
debad gamocxadeba araa sakmarisi imisaTvis, rom saxelmwifom Seas-
rulos me-2 muxlidan gamomdinare valdebulebebi. rodesac arsebobs 
varaudi imasTan dakavSirebiT, rom adamianis sicocxle SeiZleba xe-
lyofili iyos erovnuli kanonmdeblobis debulebebis sawinaRmde-
god, miuxedavad imisa, sicocxlis savaraudo xelyofa moxda saja-
ro mosamsaxuris Tu kerZo piris mier, saxelmwifos aqvs efeqtiani 
gamoZiebis ganxorcielebis valdebuleba.14 aRniSnuli valdebulebis 
gareSe sicocxlis marTlsawinaaRmdegod xelyofis akrZalva azrs 
moklebuli iqneboda.15 

efeqtiani gamoZiebis warmarTvis valdebuleba gansakuTrebiT 
mniSvnelovania iseT SemTxvevebSi, rodesac arsebobs varaudi ker-
Zo piris sicocxlis sajaro mosamsaxuris (mosamsaxureebis) mxridan 
xelyofis Sesaxeb. aRniSnul SemTxvevebSi saxelmwifo valdebulia, 
ganaxorcielos gamoZieba, romlis mizanic iqneba sajaro uflebamo-
silebiT moqmed pirTa qmedebebis detaluri Seswavla, pasuxismge-
blobis sakiTxis garkveva da sazogadoebrivi angariSvaldebulebis 
principis uzrunvelyofa.16 gamoZiebis valdebuleba vrceldeba ara 
mxolod sicocxlis SesaZlo ganzrax xelyofis SemTxvevebze, aramed 
gaufrTxileblobis (TviTimedovneba/daudevroba) saqmeebzec.17

saqmeSi - Ergi v Turkey - sasamarTlom aRniSna, rom gamoZiebis val-
debuleba ZalaSia, miuxedavad imisa, sicocxlis SesaZlo xelyofis 
faqti ganxorcielebulia saxelmwifo moxelis mxridan Tu kerZo pi-
ris mxridan. aseve, miuxedavad imisa, gardacvlilis ojaxis wevrebma 
mimarTes Tu ara saCivriT (gancxadebiT) samarTaldamcav organoebs. 
uaxlesi precedentuli praqtikis Tanaxmad, gamoZiebis ganxorciele-
bis valdebuleba moqmedebs im SemTxvevebSic, rodesac arsebobs mxo-
lod varaudi sicocxlis marTlsawinaaRmdegod xelyofis Sesaxeb. 

evropulma sasamarTlom Camoayaliba sami ZiriTadi kriteriumi, 
romelTac erovnul doneze ganxorcielebuli gamoZieba unda pa-

14. McCann v United Kingdom.
15. Rachel Harvey and Emilia Mugnai, The Right to Life, August 2002.
16. Kaya v Turkey (1999).
17. Ogur v Turkey (1999).
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suxobdes. maT Soris, gamoZieba Catarebuli unda iyos damoukidebe-
li organos mier, unda ganxorcieldes drois gonivrul SualedSi 
da eqvemdebarebodes sazogadoebriv zedamxedvelobas. 

edvardsebis saqmeSi sasamarTlom ganacxada, rom gamoZiebis da-
moukidebloba me-2 muxlis miznebisaTvis niSnavs ara mxolod gamo-
Ziebis mwarmoebel organoTa da Tanamdebobis pirTa ierarqiul da 
instituciur damoukideblobas, aramed praqtikul damoukideblo-
bas. 18 praqtikuli damoukideblobis Sefasebis erT-erTi mniSvnelo-
vani faqtori gamoZiebis xasiaTi da Sedegianobaa. sasamarTlom aR-
niSnul saqmeSi Camoayaliba ZiriTadi kriteriumebi, romelTac efe-
qtiani gamoZieba unda pasuxobdes. pirvel yovlisa, samarTaldamcavi 
organoebis warmomadgenlebma gamoZiebis warmoebisas unda moisminon 
Cvenebebi yvela SesaZlo TviTmxilvelisagan. saWiroebis SemTxvevaSi, 
unda Catardes sxvadasxva saxis eqspertiza, rac aseve moicavs gvamis 
eqshumacias, romlis Sedegadac unda dadgindes sxeulebrivi dazia-
nebis warmoSobis mizezebi da xandazmuloba, iseve rogorc garda-
cvalebis yvela SesaZlo mizezi. 

gamoZiebis efeqturoba gulisxmobs, rom gamoZieba unda iyos drois 
TvalsazrisiT efeqturi.19 sasamarTlos mier aRiarebulia, rom Sei-
Zleba arsebobdes garemoebebi, romlebic gamoZiebis droulad war-
marTvas uSlis xels, Tumca sicocxlis SesaZlo xelyofis yovel fa-
qtze dauyovnebliv reagirebis valdebuleba sazogadoebrivi ndobis 
SenarCunebisa da kanonis uzenaesobis dacvis mniSvnelovani elemen-
tia. 

kelis saqmeSi20 evropulma sasamarTlom aRniSna, rom sajaroobis 
xarisxi SeiZleba gansxvavebuli iyos yoveli saqmis konkretuli ga-
remoebebidan gamomdinare, Tumca nebismier SemTxvevaSi gardacvli-
lis axlo naTesavs sakuTari legitimuri interesebis dasacavad unda 
mieces gamoZiebaSi monawileobis ufleba. aRniSnuli gulisxmobs saq-
mesTan dakavSirebuli informaciis xelmisawvdomobasa da Sesabamisi 
axsna-ganmartebebis miRebas, mtkicebulebaTa mopovebasa da gamoye-
nebasTan dakavSirebiT. 

saxelmwifos mier zemoT aRwerili kriteriumebisa da moTxovne-
bis Seusrulebloba, rogorc calke aRebuli, aseve erTmaneTTan kav-
SirSi, sasamarTlos mier Sefasdeba evropuli konvenciis me-2 muxlis 
darRvevad. 

18. Paul and Audrey Edwards v United Kingdom (2002).
19. Mahmut Kaya v Turkey.
20. Kelly and Others v United Kingdom (1996).
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2.3. sicocxlis dacvis mizniT gonivruli zomebis miRebis  
valdebuleba

saqmeSi - LCB v. UK - evropulma sasamarTlom pirvelad aRniSna, 
rom saxelmwifoebs konvenciis me-2 muxli akisrebs ara mxolod si-
cocxlis xelyofisagan Tavis Sekavebis pozitiur valdebulebas, ara-
med aseve sicocxlis dacvis mizniT, gonivrul farglebSi garkveuli 
zomebis miRebis valdebulebas. aRniSnuli saqmis mixedviT, ganmcxa-
deblis mama ormocdaaTian wlebSi msaxurobda britaneTis erT-erT 
samxedro SenaerTSi da monawileobda atomuri iaraRis gamosacdel 
eqsperimentebSi, romlebic oTxjer ganxorcielda Sobis kunZulebze. 
radiaciis maRali xarisxis gamo, romelic ganmcxadeblis mamam gani-
cada, ganmcxadebels 4 wlis asakSi ganuviTarda leikemia. eqvswlia-
ni qimioTerapiis kursis gavlis Sedegad ganmcxadeblis sicocxles 
safrTxe aRar emuqreba. 1992 wels mTavrobis mier gamoqveynebuli 
moxsenebis meSveobiT, ganmcxadebelma Seityo, rom im pirTa STamoma-
vlebis umravlesobas, romlebic 1957-1958 wlebSi Sobis kunZulebze 
atomuri iaraRis gamocdis operaciaSi monawileobdnen, ganuviTarda 
igive daavadeba. ganmcxadeblis azriT, faqti, rom mTavrobam mis mSo
blebs ar Seatyobina im SesaZlo riskis Sesaxeb, romelic STamomav-
lobis daavadebasTan iyo dakavSirebuli, iyo me-2 muxlis darRveva. 
sasamarTlom, miuxedavad udavo faqtisa, rom mTavrobas ar gaaCnda 
aranairi ganzraxva ganmcxadeblis sicocxlis xelyofasTan dakavSi-
rebiT, saWirod CaTvala, emsjela sakiTxze, Tu ramdenad gonivru-
lad gamoiyena mTavrobam Tavis xelT arsebuli yvela saSualeba gan-
mcxadeblis sicocxlisaTvis zianis miyenebis Tavidan asacileblad. 
Sedegad, sasamarTlom daadgina, rom ar arsebobda mizezSedegobrivi 
kavSiri ganmcxadeblis leikemiiT daavadebasa da saxelmwifos moq-
medeba-umoqmedobas Soris, ramdenadac im periodisaTvis, rodesac 
ganmcxadeblis mama aRniSnuli cdebis ganxorcielebaSi iRebda mo-
nawileobas, mTavrobisaTvis ar iyo cnobili im arasasurveli Sedege-
bis Sesaxeb, romelnic eqsperimentSi monawile pirTa STamomavlobis 
SesaZlo daavadebasTan iyo dakavSirebuli. aRniSnuli saqmidan ga-
momdinareobs saxelmwifoebis valdebuleba, gamoavlinon adamianis 
sicocxlisaTvis riskis matarebeli safrTxeebi da moaxdinon mo-
saxleobis informireba aRniSnul safrTxeebTan dakavSirebiT. 

me-2 muxlidan gamomdinare, valdebulebebis SesaZlo darRvevis 
sakiTxi SeiZleba warmoiSvas iseT SemTxvevebSic, rodesac erovnuli 
kanonmdebloba an mTavrobis mier ganxorcielebuli programebi ara-
pirdapir safrTxes uqmnis adamianis sicocxles. saqmeSi - X v. Federal 
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Republic of Germany21 - evropulma komisiam miiCnia, rom kanonmdeblo-
ba, romelic SesaZlebels xdida adamianis sacxovreblidan gaZevebas 
da Sedegad safrTxes uqmnida adamianis sicocxles, TavisTavad Sei-
Zleba gaxdes me-2 muxlis darRvevis safuZveli.

sicocxlis dacvis mizniT gonivruli zomebis miRebis valdebule-
ba SeiZleba gavrceldes iseT sakiTxebze, rogorebicaa: mosaxleobis 
socialuri usafrTxoebis uzrunvelyofa, sacxovrebliTa da minima-
luri sakvebiT uzrunvelyofis CaTvliT. aRniSnuli magaliTi naT-
lad aCvenebs, rom zogierT SemTxvevaSi socialuri da ekonomikuri 
uflebebis uxeSma ugulebelyofam SeiZleba gamoiwvios iseTi funda-
menturi samoqalaqo uflebis darRveva, rogoric sicocxlis ufle-
baa. aqve unda aRiniSnos, rom evropuli sasamarTlo jerjerobiT 
Tavs ikavebs mocemul WrilSi sicocxlis uflebis farTo interpre-
taciisagan da mxolod valdebulebis xasiaTis zogadi konstataciiT 
ifargleba. 

2.4. sicocxlis dacva kerZo pirTa mxridan  
momavali safrTxisagan

evropuli sasamarTlos precedentuli samarTali calsaxad aya-
libebs kerZo pirTa mier adamianis sicocxlis SesaZlo xelyofisagan 
dacvis valdebulebas, rac, inter alia, gulisxmobs gonivrul fargleb-
Si prevenciuli zomebis miRebis valdebulebas. 

saqmeSi - W v. United Kingdom - ganmcxadebeli acxadebda, rom 
saxelmwifo ar asrulebda individTa sicocxlis dacvis valdebule-
bas teroristTa safrTxisagan (ganmcxadeblis ori naTesavi mokles 
irlandiis respublikuri armiis (IRA) mier ganxorcielebuli tero-
ristuli aqtis Sedegad). evropulma komisiam aRiara, rom CrdiloeT 
irlandiaSi ganxorcielebuli teroristuli aqtebis fonze, poli-
cia da usafrTxoebis samsaxuri valdebuli iyo, daecvaT adamianTa 
sicocxle aRniSnuli Zaladobrivi aqtebisagan, Tumca es ar gulisx-
mobs SesaZlo Zaladobisagan dacvis absolutur valdebulebas. 

saqmeSi - X v. Ireland - komisiam ar miiCnia, rom saxelmwifoebi sico-
cxlisaTvis safrTxis arsebobis SemTxvevaSi movaleni arian, daicvan 
individebi policiis an uSiSroebis Zalebis meSveobiT. 

saqmeSi - Osman v. United Kingdom -  ganmcxadebeli skolis maswavle-
bels hqonda `saxifaTo ltolva“ osmanis mimarT, rac gamoixateboda 
uamravi gaugebari qmedebiT. aRniSnuli dasrulda imiT, rom maswavle-
beli SeiWra osmanis saxlSi, sadac dapirispirebis Sedegad gardaicva-

21. 1999 wlis gadawyvetileba.
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la osmanis mama. mocemul saqmeSi evropulma sasamarTlom Camoayaliba 
ori ZiriTadi komponentisagan Semdgari testi, romelsac analogiuri 
Sinaarsis saqmeebSi iyenebs. aRniSnuli testis Tanaxmad, xelisufle-
bis pasuxismgeblobis sakiTxi warmoiSoba mxolod maSin, Tu xelisu-
flebam icoda, an, gonivruli varaudis safuZvelze, unda scodnoda im 
realuri da gardauvali safrTxis arsebobis Sesaxeb, romelic adamia-
nis/adamianTa sicocxles emuqreboda. im SemTxvevaSi, Tu sasamarTlo 
daadgens, rom xelisuflebisaTvis cnobili iyo aRniSnuli safrTxis 
Sesaxeb, sasamarTlo msjelobs sakiTxze - miiRo Tu ara xelisuflebam 
Tavis xelT arsebuli yvela zoma, raTa Tavidan aecilebina adamianis 
sicocxlis kanonsawinaaRmdego xelyofa.

osmanma ver SeZlo daesabuTebina, rom policiam icoda an SeeZlo 
evarauda im Sedegis dadgoma, rac maswavleblis mier ganxorciele-
bul ucnaur qmedebebs SeiZleboda mohyoloda. policiis xelT ar-
sebuli informaciiT da am informaciaze dafuZnebuli varaudiT, 
araviTari realuri safrTxe osmanis ojaxs ar emuqreboda. Sedegad, 
evropulma sasamarTlom ar daadgina me-2 muxlis darRveva. 

mocemuli saqmidan naTlad Cans, rom saxelmwifos pozitiuri val-
debulebis amoqmedebis TvalsazrisiT, saWiroa TviT im individis 
aqtiuroba, romlis sicocxlesac safrTxe emuqreba da mxolod im 
SemTxvevaSi, rodesac sasamarTlo daadgens, rom xelisuflebam ar 
moaxdina saTanado reagireba Tavis xelT arsebul informaciaze, Se-
saZloa dadgindes konvenciis me-2 muxlis darRveva.

2.5. TavisuflebaaRkveTili pirebi

TavisuflebaaRkveTili pirebi maTi statusisa da faqtobrivi  
mdgomareobis gamo uflebaTa darRvevis gamudmebuli da mometebu-
li safrTxis qveS imyofebian. evropuli konvenciis monawile saxel-
mwifoebi valdebulni arian, uzrunvelyon TavisuflebaaRkveTil 
pirTa keTildReoba, maT Soris, sicocxlis uflebis dacvis saTana-
do garantiebis Seqmnis gziT. erTi mxriv, saxelmwifoebi valdebul-
ni arian, warmoadginon logikuri da damajerebeli axsnaganmarteba 
yvela im faqtze, romelnic patimrobaSi myof pirTa gardacvale-
bas exeba da, meore mxriv, saxelmwifoebi valdebulni arian, miiRon 
aqtiuri zomebi patimarTa sicocxlis dasacavad, rac gulisxmobs 
sxva patimarTa Zaladobisagan, aseve TviTdazianebisa da TviTmkvle-
lobisagan dacvas. 

rodesac xdeba sapatimro dawesebulebaSi adamianis gardacvaleba, 
rogorc wesi, mxolod saxelisuflebo organoebs miuwvdebaT xeli im 
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mtkicebulebebze, romlebic gardacvalebis faqtTanaa dakavSirebu-
li, Sesabamisad, evropulma sasamarTlom precedentuli samarTlis 
ganviTarebis Sedegad mtkicebis tvirTi, gardacvalebis mizezebTan 
dakavSirebiT, gadaitana mopasuxe saxelmwifoze, romelic valdebu-
lia, axsnas, Tu ram ganapiroba mocemul konkretul garemoebebSi 
piris gardacvaleba.22 sicocxlis xelyofis mizezebis dadgena ki, 
pirvel yovlisa, gulisxmobs efeqtiani gamoZiebis warmarTvas,23 ro-
melic, zemoT aRweril damoukideblobis, sajaroobisa da drois 
TvalsazrisiT, efeqtianobis yvela kriteriums unda akmayofileb-
des. 

evropulma sasamarTlom 2002 wels miRebul gadawyvetilebaSi, 
zemoT naxseneb edvardsebis saqmesTan dakavSirebiT, daadgina me-2 
muxlis darRveva, im safuZvelze, rom gaerTianebuli samefos mTa-
vrobam ver SeZlo patimris dacva sxva patimris Zaladobisagan. kris-
tofer edvardss 1991 wels dausves sulieri aSlilobis diagnozi. 
igi dapatimrebul iqna 1994 wels. dapatimrebas safuZvlad daedo 
quCaSi momxdari incidenti, sadac edvardsi cdilobda gamvlel qal-
Tan kontaqts uxamsi SeTavazebebis safuZvelze. dakavebis pirvel 
dRes edvardsi sakanSi marto imyofeboda, meore dRes ki mis sakanSi 
ganaTavses riCard linfordi, romelic dapatimrebuli iyo sxvadasx-
va Zaladobrivi aqtis Cadenis braldebT. linfordi diagnozirebu-
li iyo rogorc Sizofreniis mqone. warsulSi mas Cadenili hqonda 
araerTi Zaladobrivi qmedeba, maT Soris Tanamesakneze Tavdasxmac. 
lonfordis sakanSi ganTavsebidan meore dRes aRmoCenil iqna ed-
vardsis gvami, romelsac etyoboda mravalmxrivi Zaladobis niSnebi. 
saknis sasignalizacio sistema ki mwyobridan iyo gamosuli. 

osmanis testis gamoyenebis Sedegad evropulma sasamarTlom da-
adgina konvenciis me-2 muxlis darRveva, rasac safuZvlad daedo is 
faqti, rom cixis administraciam icoda im myisieri da gardauvali 
safrTxis arsebobis Sesaxeb, romelic linfordis mxridan modioda 
da, miuxedavad aRniSnulisa, igi mainc ganaTavses sxva patimarTan 
erTad, ramac ganapiroba edvardsis gardacvaleba.

garda sxva patimarTa mxridan momavali Zaladobisagan dacvis 
valdebulebisa, xelisufleba aseve valdebulia, miiRos Tavis xelT 
arsebuli yvela zoma patimarTa Soris TviTdazianebisa da TviT-
mkvlelobis faqtebis Tavidan acilebis mizniT. aRniSnuli gulisx-
mobs patimrobaSi myof pirTa permanentul monitoringsa da riskis 
Sefasebas piradi cxovrebis xelSeuxeblobis uflebis xelyofis ga-

22. Tas v Turkey.
23. Tanli v Turkey.
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reSe. sakiTxi imis Taobaze, Tu ramdenad Sors mimavali SeiZleba 
iyos xelisuflebis valdebuleba, daicvas patimrebi TviTdaziane-
bisa da TviTmkvlelobisagan, ganxilul iqna saqmeSi - Keenan v United 
Kingdom. ganmcxadebeli, gardacvlili mark kinanis deda acxadebda, 
rom gaerTianebuli samefos xelisuflebam daarRvia me-2 muxli, 
roca ver SeZlo daecva misi Svili TviTmkvlelobisagan patimrobaSi 
yofnis dros. mark kinanis samedicino istoria moicavda sulieri 
moSlilobis iseT formebs, rogorebicaa: paranoia, agresia da gan-
zrax TviTdazianeba. 1993 wels igi ganTavsebuli iyo cixis samedi-
cino ganyofilebaSi 4 - Tviani patimrobis moxdis mizniT, romelic 
mas Seefarda Zaladobrivi qmedebis Cadenis gamo. kinanis samedicino 
nawilidan cixis sareJimo ganyofilebaSi gadayvanis ramdenime mcde
loba uSedegod damTavrda, radgan amgvar mcdelobebs Tan axlda 
kinanis sulieri da fizikuri mdgomareobis gauareseba. erT-erTi ga-
dayvanis mcdelobisas, rodesac kinanma Seityo Tavisi sareJimo gan-
yofilebaSi SesaZlo gadayvanis Sesaxeb, igi Tavs daesxa samedicino 
nawilis or oficers, ris gamoc ganaTavses sadamsjelo ganyofile-
baSi. meore dRes CamoxrCobis Sedegad gardacvlili kinanis gvami na-
povn iqna sadamsjelo sakanSi. ganmcxadeblis azriT, gaerTianebuli 
samefos xelisuflebam, im specifikuri valdebulebis gaTvaliswine-
biT, romelic sulier avadmyofTa dacvasTanaa dakavSirebuli, ver 
SeZlo misi Svilis TviTmkvlelobisagan dacva, riTac daarRvia kon-
venciis me-2 muxli. 

sasamarTlom Seiswavla sakiTxi - icoda Tu ara, an SeeZlo Tu 
ara gaerTianebuli samefos xelisuflebas im myisieri da gardau-
vali safrTxis arsebobis Sesaxeb, romelic mark kinanis sicocxles 
emuqreboda da miRebuli iyo Tu ara yvela SesaZlo zoma fatalu-
ri Sedegis Tavidan asacileblad. sasamarTlom kinanis samedicino 
istoriis Seswavlis Sedegad daadgina, rom igi ar iyo Sepyrobili 
sulieri daavadebis iseTi formiT, romelic xelisuflebisaTvis iq-
neboda safuZvliani varaudis ganmapirobebeli imasTan dakavSirebiT, 
rom kinani Caidenda TviTmkvlelobas. sasamarTlom aseve daadgina, 
rom xelisuflebis mier miRebuli iyo yvela zoma, romelic maT go-
nivrul farglebSi moeTxovebodaT patimris sicocxlis dacvis miz-
niT. kerZod, is faqti, rom kinani imyofeboda permanentuli samedi-
cino zedamxedvelobis qveS, evropuli sasamarTlos mier sakmarisad 
iqna miCneuli. Sesabamisad, gaerTianebuli samefos xelisuflebas ar 
daurRvevia konvenciis me-2 muxli. 
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daskvna

zemoT ganxiluli evropuli sasamarTlos praqtika TvalsaCino 
magaliTia imisa, Tu rogor viTardeba precedentuli samarTali 
sazogadoebrivi progresis kvaldakval. miuxedavad imisa, rom me-
2 muxlTan dakavSirebul saqmeze evropulma sasamarTlom pirvelad 
1995 wels imsjela, Semdegi praqtika bevrad ufro mravalferova-
ni da kompleqsuria. sasamarTlo etapobrivad maRla wevs im valde-
bulebebs, romlebic konvenciis monawile saxelmwifoebs ekisrebaT 
TavianT iurisdiqciaSi myof adamianTa sicocxlis uflebis dacvis 
mizniT. miuxedavad aRniSnulisa, dRemde pasuxgaucemeli rCeba mTe-
li rigi kiTxvebisa, rogorebicaa, sakiTxi imis Taobaze, Tu ra momen-
tidan iwyeba adamianis sicocxle, an ra garemoebebSi SeiZleba ada-
mianis sicocxlis ganzrax xelyofa dasaSveb qmedebad iqnes miCneuli 
(evTanazia) da sxva. 

udavoa, rom me-2 muxlidan gamomdinare pozitiur valdebulebe-
bTan dakavSirebuli iseTi sakiTxebis ganxilva, rogorebicaa: ker-
Zo pirTa mxridan momavali safrTxisagan dacva, jandacvis saTanado 
standartebiT mosaxleobis uzrunvelyofa, iseve rogorc socialu-
ri dacvis adekvaturi sistemis qona, kidev ufro mravalferovans 
gaxdis evropuli konvenciis me-2 muxlTan dakavSirebul preceden-
tul praqtikas, adamianis sicoxlis dacvis samarTlebrivi standar-
tebis permanentuli zrdis xarjze. 
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saqarTvelos sakonstitucio da saerTo 
sasamarTloebis mier adamianis uflebaTa 
evropuli konvenciisa da strasburgis sasamarTlos 
precedentuli samarTlis gamoyenebis sasamarTlo 
praqtika

1. 	 winaTqma

2006 wlis pirvel naxevarSi gaerTianebuli erebis organizaciis gan-
viTarebis programis (UNDP) farglebSi warimarTa kvleva, romelic 
Seexo saqarTvelos sakonstitucio da saerTo sasamarTloebis mier 
gamotanil 81 gadawyvetilebas. marTalia, kvlevaSi ar yofila gaana-
lizebuli yvela is gadawyvetileba, romlebSic saqarTvelos sakons-
titucio Tu saerTo sasamarTloebma gamoiyenes adamianis uflebaTa 
saerTaSorisosamarTlebrivi aqtebi, Tumca, avtorTa azriT, ganxilu-
li saqmeebi metad mniSvnelovania qarTveli sazogadoebisaTvis.

zemoT xsenebul kvlevaSi gaSuqebulia saqarTvelos sakonsti-
tucio da saerTo sasamarTloebis mier adamianis uflebaTa da 
ZiriTad TavisuflebaTa dacvis evropuli konvenciis gamoyenebis 
49 SemTxveva� da, rac metad misasalmebelia, adamianis uflebaTa 

�. 1. sakonstitucio sasamarTlo: saqmis # 1/5/193, 2003 wlis 16 dekembris gadawyveti-
leba; saqmis # 1/3/161, 2003 wlis 30 aprilis gadawyvetileba; saqmis # 2/6/205,232, 2003 
wlis 3 ivlisis gadawyvetileba; saqmis # 2/6/283, 2004 wlis 16 aprilis gadawyvetileba; 
saqmis # 2/6/264, 2004 wlis 21 dekembris gadawyvetileba; saqmis # 2/3/286, 2005 wlis 
17 martis gadawyvetileba; saqmis # 2/1/241, 2004 wlis 11 martis gadawyvetileba; saqmis 
# 1/5/224, 2004 wlis 16 noemberis gadawyvetileba; saqmis # 1/5/323, 2005 wlis 30 noem-
bris gadawyvetileba; saqmis # 2/7/219, 2003 wlis 7 noembris gadawyvetileba; saqmis # 
1/2/213,243, 2005 wlis 16 Tebervlis gadawyvetileba; saqmis # 1/2-14/19, 1996 wlis 30 
dekembris gadawyvetileba; saqmis # 2/81/2, 1999 wlis 11 ivnisis gadawyvetileba; saqmis # 
2/5/309,310,311, 2005 wlis 13 ivlisis gadawyvetileba; saqmis # 1/4/184,228, 2005 wlis 28 
ivlisis gadawyvetileba; saqmis # 2/1/327,336,344, 2006 wlis 9 Tebervlis gadawyvetileba; 
saqmis # 1/7/20, 1997 wlis 15 ianvris gadawyvetileba.
2. uzenaesi sasamarTlo: saqmis # 81, 2001 wlis 10 maisis gadawyvetileba, sisxlis samarT-
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evropuli konvenciiT garantirebul uflebebTan erTad stras-
burgis sasamarTlos precedentuli samarTlis gamoyenebis 18 Se-
mTxveva.� rac Seexeba adamianis uflebaTa sxva saerTaSorisosamar-

lis saqmeTa palata; saqmis # 3k-606-02, 2002 wlis 12 ivnisis gadawyvetileba, samoqalaqo, 
samewarmeo da gakotrebis saqmeTa palata; saqmis # 3g-ad-429-k-02, 2002 wlis 18 dekembris 
gadawyvetileba, administraciuli da sxva kategoriis saqmeTa palata; saqmis # 13kol, 2002 
wlis 13 martis gadawyvetileba, sisxlis samarTlis saqmeTa palata; saqmis # 3g/ad-246-g-01, 
2002 wlis 19 aprilis gadawyvetileba, administraciuli da sxva kategoriis saqmeTa palata; 
saqmis # 3g-ad-29-g-02, 2002 wlis 20 noembris gadawyvetileba, administraciuli da sxva 
kategoriis saqmeTa palata; saqmis # 3k/568-01, 2001 wlis 4 ivlisis gadawyvetileba, samoqa-
laqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 221, 2001 wlis 17 ivlisis gadawy-
vetileba, sisxlis samarTlis saqmeTa palata; saqmis # 3g/ad-82-k-01, 2001 wlis 13 noembris 
gadawyvetileba, administraciuli da sxva kategoriis saqmeTa palata; saqmis # 3g-ad-9-01, 
2002 wlis 26 martis gadawyvetileba, administraciuli da sxva kategoriis saqmeTa palata; 
saqmis # 3g/ad-161-k-02, 2002 wlis 23 oqtombris gadawyvetileba, administraciuli da sxva 
kategoriis saqmeTa palata; saqmis # 3g-ad-189-k-02, 2002 wlis 6 noembris gadawyvetileba, 
administraciuli da sxva kategoriis saqmeTa palata; saqmis # 3g-ad-241-k-02, 2002 wlis 
15 noembris gadawyvetileba, administraciuli da sxva kategoriis saqmeTa palata; saqmis 
# 79, 2001 wlis 11 oqtombris gadawyvetileba, sisxlis samarTlis saqmeTa palata; saqmis 
# 3k/376-01, 2001 wlis 18 ivlisis gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palata; saqmis # 3k/754-01, 2001 wlis 5 dekembris gadawyvetileba, samoqalaqo, sa-
mewarmeo da gakotrebis saqmeTa palata; saqmis # 3k-1044, 2002 wlis 1 martis gadawyveti-
leba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 3k-337-02, 2002 wlis 
25 ivnisis gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 
3k-390-02, 2002 wlis 4 ivlisis gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saq-
meTa palata; saqmis # 3g/ad-24-k, 2000 wlis 7 aprilis gadawyvetileba, administraciuli da 
sxva kategoriis saqmeTa palata; saqmis # 3g/ad-170-k, 2000 wlis 30 noembris gadawyvetileba, 
administraciuli da sxva kategoriis saqmeTa palata; saqmis # 3g/ad-12-g-01, 2001 wlis 
31 ivlisis gadawyvetileba, administraciuli da sxva kategoriis saqmeTa palata; saqmis # 
3k/413, 2000 wlis 24 martis gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa 
palata; saqmis # 3g-ad-405-k-02, 2003 wlis 27 Tebervlis gadawyvetileba, administraciuli 
da sxva kategoriis saqmeTa palata; saqmis # 3g-ad-462-k-02, 2002 wlis 25 noembris gadawyve-
tileba, administraciuli da sxva kategoriis saqmeTa palata; saqmis # 3g/ad-190-k, 2001 
wlis 30 aprilis gadawyvetileba, administraciul da sxva kategoriis saqmeTa palata; saqmis 
# 3k/1188-02, 2002 wlis 16 dekembris gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palata; saqmis # 438/ap, 2005 wlis 19 maisis gadawyvetileba, sisxlis samarTlis 
saqmeTa palata; saqmis # 33-S, 2001 wlis 1 oqtombris gadawyvetileba, sisxlis samarTlis 
saqmeTa palata.
3. quTaisis saolqo sasamarTlo: 2002 wlis 18 dekembris gadawyvetileba.
4. WiaTuris raionuli sasamarTlo: saqmis # 2/64, 2002 wlis 3 aprilis gadawyvetileba.
�.  1. sakonstitucio sasamarTlo: saqmis # 2/3/182,185,191, 2003 wlis 29 ianvris gadaw-
yvetileba; saqmis # 1/5/193, 2003 wlis 16 dekembris gadawyvetileba; saqmis # 2/6/205,232, 
2003 wlis 3 ivlisis gadawyvetileba; saqmis # 2/6/283, 2004 wlis 16 aprilis gadawyve-
tileba; saqmis # 2/6/264, 2004 wlis 21 dekembris gadawyvetileba; saqmis # 2/3/286, 2005 
wlis 17 martis gadawyvetileba; saqmis # 3k-337-02, 2002 wlis 25 ivnisis gadawyvetileba, 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 1/5/224, 2004 wlis 16 
noemberis gadawyvetileba; saqmis # 1/5/323, 2005 wlis 30 noembris gadawyvetileba; saqmis 
# 2/81/2, 1999 wlis 11 ivnisis gadawyvetileba; saqmis # 2/5/309,310,311, 2005 wlis 13 ivli-
sis gadawyvetileba; saqmis # 1/4/184,228, 2005 wlis 28 ivlisis gadawyvetileba; saqmis # 
2/1/327,336,344, 2006 wlis 9 Tebervlis gadawyvetileba;
2. uzenaesi sasamarTlo: saqmis # 33-S, 2001 wlis 1 oqtombris gadawyvetileba, sisxlis 
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Tlebriv aqtebs, aRniSnulma kvlevam cxadyo, rom saqarTvelos 
sasamarTloebma 12 SemTxvevaSi� gamoiyenes adamianis uflebaTa sa-
yovelTao deklaracia, 9 SemTxvevaSi� ixelmZRvaneles samoqalaqo 
da politikur uflebaTa saerTaSoriso paqtis debulebebiT, er-
Txel� gamoiyenes ekonomikur, socialur da politikur uflebaTa 
saerTaSoriso paqti, xolo 4 SemTxvevaSi� _ bavSvis uflebaTa kon-
vencia. erovnulma sasamarTloebma aseve ixelmZRvaneles gaeros 
1979 wlis qalTa diskriminaciis yvela formis akrZalvis Sesaxeb 
konvenciiT�, gaeros 1985 wlis ZiriTadi principebiT sasamarT-
los damoukideblobis Sesaxeb�, gaeros saerTaSoriso saarbitra-

samarTlis saqmeTa palata; saqmis # 3k/376-01, 2001 wlis 18 ivlisis gadawyvetileba, 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 3k/754-01, 2001 wlis 5 
dekembris gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis 
# 3k-390-02, 2002 wlis 4 ivlisis gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palata.
3. WiaTuris raionuli sasamarTlo: saqmis # 2/64, 2002 wlis 3 aprilis gadawyvetileba. 
�. 1. uzenaesi sasamarTlo: saqmis # 3g/ad-190-k, 2001 wlis 30 aprilis gadawyvetileba, 
administraciul da sxva kategoriis saqmeTa palata; saqmis # 3k/1188-02, 2002 wlis 
16 dekembris gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; 
saqmis # 7/10, 2001 wlis 10 agvistos gadawyvetileba, sisxlis samarTlis saqmeTa pa-
lata; saqmis # 107kol, 2004 wlis 9 Tebervlis gadawyvetileba, didi palata; saqmis # 
3k/267-01, 2001 wlis 1 ivnisis gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palata; saqmis # 69dad, 2003 wlis 16 maisis gadawyvetileba, sisxlis samar-
Tlis saqmeTa palata.
2. quTaisis saolqo sasamarTlo: saqmis # 1b-/133-2002, 2002 wlis 2 agvistos gadawyveti-
leba, sisxlis samarTlis saqmeTa palata; saqmis # 3/b-141-03, 2003 wlis 16 maisis ga-
dawyvetileba, administraciuli samarTlisa da sagadasaxado saqmeTa palata.
3. ozurgeTis raionuli sasamarTlo: 2001 wlis 19 ivlisis gadawyvetileba. 
�. 1. sakonstitucio sasamarTlo: saqmis # 2/3/182,185,191, 2003 wlis 29 ianvris gadawyve-
tileba; saqmis # 2/2/180-183, 2002 wlis 5 noembris gadawyvetileba. 
2. uzenaesi sasamarTlo: saqmis # 438/ap, 2005 wlis 19 maisis gadawyvetileba, sisxlis 
samarTlis saqmeTa palata; saqmis # 3g/ad-4-01, 2001 wlis 6 seqtembris gadawyveti-
leba, administraciul da sxva kategoriis saqmeTa palata; saqmis # 3g/ad-18-k-01, 
2002 wlis 12 aprilis gadawyvetileba, administraciul da sxva kategoriis saqmeTa 
palata; saqmis # 3k/544-02, 2002 wlis 5 ivlisis gadawyvetileba, samoqalaqo, sa-
mewarmeo da gakotrebis saqmeTa palata; saqmis # 3k/515-02, 2002 wlis 15 maisis ga-
dawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 33-S, 
2001 wlis 1 oqtombris gadawyvetileba, sisxlis samarTlis saqmeTa palata.
�. saqarTvelos sakonstitucio sasamarTlo, saqmis # 2/33/1, 1997 wlis 4 noembris gadaw-
yvetileba.
�. saqarTvelos uzenaesi sasamarTlo: saqmis # 3g/ad-33-k-01, 2001 wlis 25 maisis gadawyve-
tileba, administraciul da sxva kategoriis saqmeTa palata; saqmis # 3k/514-03, 2003 
wlis 20 noembris gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata; 
saqmis # bs-450-989-k-04, 2004 wlis 14 ivlisis gadawyvetileba, administraciul da sxva 
kategoriis saqmeTa palata; saqmis #as-118-454-05, 2005 wlis 11 maisis gadawyvetileba, 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palata.
�. saqarTvelos sakonstitucio sasamarTlo, saqmis # 2/33/1, 1997 wlis 4 noembris gadaw-
yvetileba.
�.  1. sakonstitucio sasamarTlo: saqmis # 1/3/209,276, 2004 wlis 28 ivnisis gadawyvetile-
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Jo gadawyvetilebaTa cnobisa da aRsrulebis Sesaxeb konvenciiT�, 
gaeros privilegiebisa da imunitetebis Sesaxeb 1946 wlis konven-
ciiTa10 da 1961 wlis diplomatur urTierTobaTa Sesaxeb venis 
konvenciiT.11 

damatebiT unda aRiniSnos, saqarTveloSi adamianis uflebaTa 
da ZiriTad TavisuflebaTa evropuli konvenciis gamoyenebis sa-
kiTxTan dakavSirebiT 2003 wels gamoica wigni12, romlis avtoria 
doqtori konstantine korkelia. xsenebuli wigni dRevandeli md-
gomareobiT yvelaze srulyofili saxelmZRvaneloa am sakiTxTan 
dakavSirebiT.

rac Seexeba winamdebare naSroms, mis SemuSavebaze gadawyvetileba mi-
viRe mas Semdeg, rac utrextis universitetis iuridiuli fakultetis 
adamianis uflebaTa kvlevis centris 2006 wlis 28 seqtembris gadawyve-
tilebiT Caviricxe niderlandebis samefos adamianis uflebaTa insti-
tutis doqtoranturaSi. naSromis saTauria: ̀ erovnuli sasamarTloebis 
mier adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis efeqtiani gamoyeneba: saqarTveloSi evropuli konvenciis 
rolis ganmtkicebis mizniT niderlandebis samefosa da gaerTianebuli 
samefos samarTalgamoyenebiTi praqtikis SedarebiTi analizi~. 

sadoqtoro naSromi miznad isaxavs im ori dasavleTevropuli 
saxelmwifos _ niderlandebis samefo da gaerTianebuli samefo _ 
mier adamianis uflebaTa evropuli konvenciis gamoyenebis gaanali-
zebas. isini sxva saxelmwifoebTan, maT Soris saqarTvelosTan, er-
Tad gvevlinebian evropuli konvenciis maRal xelSemkvrel saxel-
mwifoebad. xsenebuli qveynebis praqtika SesaZleblobas mogvcems, 
SevimuSaoT winadadebebi, Tu rogor ufro efeqtianad iqnes gamoye-
nebuli adamianis uflebaTa evropuli konvencia saqarTveloSi.

ba; saqmis # 2/80-9, 1998 wlis 3 noembris gadawyvetileba; saqmis # 1/1/138,171,179,209, 
2003 wlis 26 Tebervlis gadawyvetileba.
2. uzenaesi sasamarTlo: saqmis # 3g/ad-2-g-02, 2002 wlis 3 aprilis gadawyvetileba, ad-
ministraciul da sxva kategoriis saqmeTa palata; saqmis # bs-168-76-ks-03, 2003 wlis 18 
seqtembris gadawyvetileba, administraciul da sxva kategoriis saqmeTa palata; saqmis 
# bs-181-23-ks-05, 2005 wlis 20 aprilis gadawyvetileba, administraciul da sxva kate-
goriis saqmeTa palata; saqmis # bs-766-74-ks-04, 2004 wlis 28 oqtombris gadawyvetileba, 
administraciul da sxva kategoriis saqmeTa palata.
�.  uzenaesi sasamarTlo: saqmis # as-165-509-05, 2005 wlis 20 maisis gadawyvetileba, samo-
qalaqo, samewarmeo da gakotrebis saqmeTa palata; saqmis # 3/11-02, 2002 wlis 9 seqtem-
bris gadawyvetileba, samoqalaqo, samewarmeo da gakotrebis saqmeTa palata.
10.  sakonstitucio sasamarTlo: saqmis # 8/177/2, 2002 wlis 21 maisis gadawyvetileba.
11.  uzenaesi sasamarTlo: saqmis # bs-904-490(k-05), 2005 wlis 28 seqtembris gadawyvetile-
ba, administraciul da sxva kategoriis saqmeTa palata.
12.  k. korkelia, adaminis uflebaTa evropuli konvenciis gamoyeneba saqarTveloSi, 
2003.
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ratom iqna arCeuli am ori saxelmwifos praqtikis SedarebiTi analizi?
niderlandebis samefoSi adamianis uflebaTa evropulma konven-

ciam gansakuTrebuli statusi SeiZina, vinaidan evropuli konven-
ciis gamoyeneba erovnuli sasamarTloebis mier SesaZlebeli iyo 
maSin, rodesac qveynis konstituciiT gaTvaliswinebuli adamianis 
uflebaTa debulebebis gamoyenebis sasamarTlo praqtika ar ar-
sebobda. swored am momentidan iqca konvencia niderlandebis sa-
mefos adamianis uflebaTa sistemis ganuyofel nawilad. qveyanaSi 
praqtikosi iuristebi yoveldRiurad iyeneben adamianis uflebaTa 
evropul konvenciasa da strasburgis sasamarTlos mier dadgenil 
precedentul samarTals, iseve rogorc prokurorebi da mosamar-
Tleebi, romlebsac Sesisxlxorcebuli aqvT evropuli konvenciis 
moTxovnebi.

amis sawinaaRmdegod, gaerTianebul samefoSi evropuli konvencia 
mxolod da mxolod 2000 wlidan gvevlineba qveynis kanonmdeblobis 
nawilad, mas Semdeg, rac adamianis uflebaTa aqti iqna miRebuli. 
Tumca qveynis xelisuflebam yvela nabiji gadadga, rom adamianis 
uflebaTa evropuli konvencia da adamianis uflebaTa aqti srulad 
iqnes moyvanili SesabamisobaSi erTmaneTTan.

xsenebuli dasavleTevropuli qveynebis `kargi praqtikis~ gaana-
lizebiT, naSromi miznad isaxavs saqarTveloSi adamianis uflebaTa 
da ZiriTad TavisuflebaTa evropuli konvenciisa da strasburgis 
sasamarTlos mier dadgenili precedentuli samarTlis rolis gan-
mtkicebas saqarTveloSi.

2. 	 mokled adamianis uflebaTa evropuli konvenciisa da misi rolis 
Sesaxeb saqarTveloSi

adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropul 
konvencias xeli moewera romSi 1950 wlis 4 noembers. evropuli kon-
vencia ZalaSi Sevida 1953 wlis 3 seqtembers. saqarTvelom konven-
cias xeli moawera 1999 wlis 27 aprils. konvencia qveynisaTvis Zala-
Si Sevida mas Semdgom, rac saqarTvelos parlamentma moaxdina misi 
ratificireba 1999 wlis 20 maiss. 

dRevandeli mdgomareobiT13, 46-ma saxelmwifom moaxdina adamianis 
uflebaTa evropuli konvenciis ratificireba.

saqarTvelos konstituciis me-6 muxlis me-2 punqtisa da norma-
tiuli aqtebis Sesaxeb saqarTvelos kanonis me-19 muxlis Tanaxmad, 
saerTaSoriso xelSekrulebas saqarTvelos samarTlebriv sistemaSi 

13.  2006 wlis oqtombris mdgomareobiT.
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konstituciis, konstituciuri kanonebisa da konstituciuri SeTanx-
mebis Semdeg aqvs upiratesi iuridiuli Zala organul Tu mimdinare 
kanonebTan mimarTebiT. 

aRsaniSnavia is garemoeba, rom yvela am saxelmwifosaTvis adamia-
nis uflebaTa evropuli konvencia da saerTaSoriso samarTlis Ta-
naxmad warmoqmnili valdebulebebi qveynis sakanonmdeblo sistemis 
nawilia da Sida sasamarTloebi, iseve rogorc sajaro xelisufle-
bis organoebi, valdebulni arian, gamoiyenon misi debulebebi. Sida 
samarTalwarmoebisas pirebs SeuZliaT, pirdapir daeyrdnon konven-
ciis teqstsa da masTan dakavSirebul adamianis uflebaTa evropuli 
sasamarTlos precedentul samarTals. amasTan, xelisuflebis ero-
vnulma organoebma upiratesoba unda mianiWon adamianis uflebaTa 
evropul konvencias erovnul kanonmdeblobasTan mimarTebiT, ro-
desac es ukanaskneli ewinaaRmdegeba konvencias.14

`evropuli konvencia cocxal samarTlebriv aqtad gvevlineba, 
romelic ganmartebul unda iqnes dRevandelobis WrilSi~.15 amasTan, 
evropis sabWos wevri saxelmwifoebisaTvis, konvenciis didi mniS-
vnelobis gamo, igi aRiarebulia `evropuli sajaro wesrigis (ordre 
public) konstituciur dokumentad~.16 

adamianis uflebaTa evropuli konvencia iTvleba msoflioSi erT-
erT yvelaze warmatebul adamianis uflebaTa sistemad, gansakuTre-
biT misi aRsrulebis meqanizmebiT: adamianis uflebaTa evropuli 
sasamarTlos yofili prezidentis, rolv risdalis, Tanaxmad, kon-
vencia gvevlineba `evropis ZiriTad kanonad~.17 
3. 	 sakonstitucio sasamarTlos mier adamianis uflebaTa evropuli 

konvenciisa da precedentuli samarTlis gamoyenebis sasamarTlo 
praqtika

1)	 winamdebare saqmeSi18 davis sagania saqarTvelos sisxlis samar-
Tlis saproceso kodeqsis 162-e muxlis me-7 da 406-e muxlis me-4 
nawilebis (braldebulis patimrobasTan dakavSirebiT) Sesabamisoba 
saqarTvelos konstituciis me-18 muxlis me-6 punqtis im debulebas-

14. k. korkelia, adamianis uflebaTa evropuli sasamarTlos precedentuli samarTlis 
roli saqarTvelos sasamarTloebis praqtikaSi, statiaTa krebuli `adamianis uflebaTa 
dacva erovnul da saerTaSoriso samarTalSi~, gv. 53.
15.  sxva saqmeebTan erTad ix. Tyrer v. the United Kingdom, 1978 wlis 25 aprilis ganaCeni, 
seria A # 26, Soering v. the United Kingdom, 1989 wlis 7 ivlisis ganaCeni da Loizidou v. 
Turkey, 1995 wlis 23 martis ganaCeni, seria A # 310.
16.  ix. saqmeze Loizidou v. Turkey 1995 wlis 23 marts gamotanili ganaCeni, punqti 75 (2).
17.  Philip Leach, Taking a Case to the European Court of Human Rughts, Blackstone Press Limi-
ted, 2001 w., gv. 4.
18.  uzenaesi sasamarTlo: saqmis # 1/5/193, 2003 wlis 16 dekembris gadawyvetileba.
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Tan, romlis Tanaxmadac, braldebulis winaswari patimroba ar unda 
aRematebodes 9 Tves.

sakonstitucio sasamarTlom winamdebare gadawyvetilebaSi gamoi-
yena adamianis uflebaTa evropuli konvenciis me-5 muxli da daeyr-
dno am muxlis Tanaxmad ganviTarebul precedentul samarTals _ 
Winterwerp v. Netherlands.19

sakonstitucio sasamarTlo samarTlianad usvams xazs evropuli 
konvenciis me-5 muxlis imperatiul moTxovnas Tavisuflebis pre-
zumfciis Sesaxeb, romlis Tanaxmadac, Tavisuflebis aRkveTa imaze 
metxans ar unda grZeldebodes, rac absoluturad aucilebelia da 
SesaZlebeli unda iyos Tavisuflebis myisieri aRdgena, rodesac aR-
kveTa gamarTlebuli ar aris. 

Tavisuflebisa da usafrTxoebis uflebis mniSvneloba evropulma 
sasamarTlom mraval saqmeze xazgasmiT aRniSna, maT Soris, saqmeze 
- Kurt v. Turkey, romelSic daadgina,

`... rom konvenciis avtorebma Tavisuflebis TviTneburi aRkveTis-
gan piris dacva im materialur uflebaTa korpusis garantirebiT 
ganamtkices, romlebic Tavisuflebis aRkveTis aqtis damoukidebel 
sasamarTlo kontrols daqvemdebarebisa da Sesabamis uflebamosil 
organoTa angariSvaldebulebis uzrunvelyofis gziT TviTnebo-
bis minimumamde dayvanas isaxavs miznad. [...] saubaria rogorc piris 
fizikuri Tavisuflebis, ise maTi piradi usafrTxoebis dacvaze im 
konteqstSi, rom garantiebis ararsebobam SesaZloa, kanonis uze-
naesobas Ziri gamouTxaros da TavisuflebaaRkveTili pirebi samar-
Tlebrivi dacvis elementaruli saSualebebis gareSe datovos.~ 20 

saqarTvelos sakonstitucio sasamarTlo Tavis gadawyvetilebaSi 
aRniSnavs, rom, evropuli konvenciiT, saxelmwifos akisria valde-
buleba, uzrunvelyos, raTa braldebulis winaswari patimroba ar 
gascdes gonivrul vadebs. unda aRiniSnos, rom winaswari patimrobis 
gonivrul vadasTan dakavSirebul sakiTxebs aregulirebs evropuli 
konvenciis me-5 muxlis me-3 punqti, romelSic aRniSnulia: 

`am muxlis 1-li punqtis `g~ qvepunqtis debulebebis mixedviT, 
dakavebuli an dapatimrebuli yvela piri dauyovnebliv unda wared-
ginos mosamarTles an sasamarTlo xelisuflebis ganxorciele-
bisaTvis kanoniT uflebamosil sxva moxeles da mas ufleba unda 

19.  1979 wlis 24 oqtombris gadawyvetileba.
20.  Kurt v. Turkey, 1998 wlis 25 maisis gadawyvetileba, 123-e punqti.
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hqondes, misi saqme ganixilos sasamarTlom gonivrul vadaSi, an 
gaTavisufldes saqmis ganxilvis ganmavlobaSi. gaTavisufleba Sei-
Zleba uzrunvelyofil iqnes sasamarTlo procesze gamocxadebis 
garantiebiT.~

xolo rac Seexeba sakonstitucio sasamarTlos mier moyvanil 
Winterwerp-is saqmes, romelSic ganmcxadebeli burgomistris mier 
moTavsebul iqna fsiqiatriul saavadmyofoSi winaswari samedicino 
rekomendaciis gareSe mas Semdeg, rac igi sruliad SiSveli ixiles 
policiis sakanSi, mwoliare mdgomareobaSi, starasburgis sasamar-
Tlom daadgina evropuli konvenciis me-5 muxlis me-4 punqtisa da 
me-6 muxlis 1-li punqtis darRveva da miiCnia, rom me-5 muxlis 1-li 
punqti ar iyo darRveuli.

2) winamdebare saqmeSi21 sadavoa saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 290-e muxlis me-7 nawilisa da 293-e muxlis me-2 
nawilis konstituciuroba saqarTvelos konstituciis 42-e muxlis 
pirvel punqtTan mimarTebiT.

am saqmeSi sakonstitucio sasamarTlom daakmayofila mosarCele 
mxaris moTxovna da arakonstituciurad cno saqarTvelos sisxlis 
samarTlis saproceso kodeqsis 290-e muxlis me-7 nawilis debuleba: 
`xolo mosamarTlis mier gamotanili dadgenileba ar gasaCivrdeba~, 
da 293-e muxlis me-2 nawili mTlianad saqarTvelos konstituciis 
42-e muxlis pirvel punqtTan mimarTebiT. 

es gadawyvetileba gansakuTrebiT mniSvnelovania, vinaidan samar-
Talwarmoebisas mxareebis mier gamoyenebul iqna rogorc evropuli 
konvenciis me-6 muxli, ise strasburgis sasamarTlos precedentuli 
samarTali iseT mniSvnelovan saqmeebze, rogorebicaa: Albert and Le 
Compte v. Belgium, Golder v. the United Kingdom, Delcourt v. Belgium da 
Deweer v. Belgium. sakonstitucio sasamarTlom aseve miuTiTa evro-
puli sasamarTlos mier 2004 wlis 6 aprils arsebiT ganxilvaze daS-
vebul saqmeze niderladebis samefos winaaRmdeg _ Marpa Zeeland B.V. 
and Metal Welding Service B.V.22

winamdebare saqmeSi mosarCele acxadebda, rom sadavo aqtebi sar-
Celis avtors arTmevda uflebas, aRniSnuli brZanebis kanonierebis 

21.  saqmis # 2/6/264, 2004 wlis 21 dekembris gadawyvetileba.
22.  saqmeze - Marpa Zeeland B.V. and Metal Welding B.V. v. the Netherlands - evropulma sasa-
marTlom 2004 wlis 9 noembers gamoitana gadawyvetileba, romelSic evropuli konven-
ciis me-6 muxlis 1-li punqtis darRveva cno rogorc gonivrul vadebSi samarTliani 
sasamarTlo ganxilvis uflebis kuTxiT, aseve sisxlis samarTalwarmoebis samarTliano-
basTan mimarTebiT.
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dasadgenad miemarTa sasamarTlosTvis da daecva Tavisi kanonieri 
interesebi. mosarCelis azriT, gasaCivrebis meqanizmis ararsebo-
ba ewinaaRmdegeboda saqarTvelos konstituciis 42-e muxlis pir-
vel punqts, romlis Sesabamisad, yovel adamians ufleba aqvs, Tavis 
uflebaTa da TavisuflebaTa dasacavad mimarTos sasamarTlos. saq-
mis arsebiTi ganxilvis dros mosarCelis warmomadgenlebma aRniSnes, 
rom saqarTvelos konstituciis 42-e muxlis pirveli punqtiT aRia-
rebuli ufleba aris piris absoluturi ufleba, romlis SezRudva 
dauSvebelia. nebismieri piris ufleba - sakuTar uflebaTa da Tavi-
suflebaTa dasacavad mimarTos sasamarTlos, aRiarebuli da garan-
tirebuli uflebaa ara mxolod qveynis SidakanonmdeblobiT, aramed 
adamianis uflebaTa evropuli konvenciis me-6 muxliTac. mosarCele 
mxarem, evropul konvenciasTan erTad, mimarTa evropuli sasamarT-
los precedentul samarTalsac.

aRniSnulTan dakavSirebiT sakonstitucio sasamarTlom miiCnia, 
rom adamianis uflebaTa evropuli konvencia mxareebs uflebas aZle-
vs, sakonstitucio sasamarTlos winaSe TavianTi argumentebi evro-
puli konvenciis normebiT gaamyaron da dasZina, rom xsenebuli aseve 
vrceldeba adamianis uflebaTa evropuli komisiisa23 da evropuli 
sasamarTlos precedentul samarTalze, romliTac dazustebulia 
evropuli konvenciiT gaTvaliswinebuli uflebebis Sinaarsi da mo-
culoba.

sakonstitucio sasamarTlom miuTiTa, rom adamianis uflebaTa 
evropulma sasamarTlom da manamde evropulma komisiam konvenciis 
me-6 muxlis debulebebi ganvrcobiTad ganmartes im safuZvelze, rom 
aRniSnul muxls demokratiis funqcionirebisaTvis fuZemdebluri 
mniSvneloba aqvs. `marTlmsajulebis samarTlian ganxorcielebaze 
uflebas imdenad mniSvnelovani adgili ukavia konvenciis mniSvne-
lobiT demokratiul sazogadoebaSi, rom me-6 muxlis SezRudviTi 
ganmarteba misi debulebebis miznebsa da daniSnulebasTan Seusabamo 
iqneboda~ (ix. 1970 wlis 17 ianvris gadawyvetileba saqmeze - Delcourt 
v. Belgium, seria A # 11, 25-e punqti).

sakonstitucio sasamarTlos meore kolegiam aRniSna, rom adamia-
nis uflebaTa evropuli konvenciis me-6 muxli sasamarTlos xelmi-
sawvdomobaze uflebas yvela uflebasTan mimarTebiT ar uzrunvel-
yofs. evropuli konvenciis me-6 muxlis pirveli punqtis Tanaxmad, 
`samoqalaqo uflebaTa da movaleobaTa an wayenebuli braldebis 
gansazRvrisas, yvelas aqvs ufleba kanoniT Seqmnili damoukidebe-

23.  adremoqmedi adamianis uflebaTa evropuli komisia da sasamarTlo Seicvala 1998 
wels konvenciis me-11 oqmis ZalaSi Sesvlis Sedegad.
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li da miukerZoebeli sasamarTlos mier gonivrul vadaSi samarT-
lian da sajaro mosmenaze.~ aRniSnuli formulirebidan cxadia, rom 
me-6 muxli ar moicavs yvela saxis samarTalwarmoebas, romlis mxa-
rec piri SeiZleba iyos, aramed Semoifargleba im ganxilviT, rome-
lic exeba samoqalaqo ufleba-movaleobebis gansazRvras an sisxlis 
samarTlis braldebis dadgenas. 

sasamarTlos xelmisawvdomobaze uflebis ganxilvamde sakonsti-
tucio sasamarTlom saWirod miiCnia, gaerkvia, vrceldeboda Tu ara 
evropuli konvenciis me-6 muxlis moqmedeba sisxlis samarTlis saq-
mis aRZvramde Catarebul amoRebis sagamoZiebo moqmedebaze. iqidan 
gamomdinare, rom samoqalaqo uflebebi da movaleobebi me-6 muxlis 
mniSvnelobiT ganimarteba rogorc kerZosamarTlebrivi ufleba-mo-
valeobebi, sakonstitucio sasamarTlom winamdebare saqmeSi sasamar-
Tlos xelmisawvdomobaze samoqalaqo uflebaTa Sesaxeb davis ga-
dawyvetis konteqstSi ver imsjela.

rac Seexeba mosarCelis sasamarTloze xelmisawvdomobis uflebas 
sisxlissamarTalwarmoebis konteqstSi, sakonstitucio sasamarTlom 
aRniSna, rom me-6 muxlSi gaTvaliswinebuli garantiebi vrceldeba 
ara mxolod sasamarTlo ganxilvaze, aramed rogorc manamde, ise mis 
Semdgom arsebul stadiebze. amasTan, sakonstitucio sasamarTlom 
aRniSna, rom me-6 muxlis dacviT sisxlis samarTlis procesSi sarge-
bloben agreTve iuridiuli pirebi.

sakonstitucio sasamarTlom miuTiTa, rom `braldeba“ adamianis 
uflebaTa evropuli konvenciis mniSvnelobiT avtonomiuri koncef-
ciaa, romelic ar aris damokidebuli Sidasaxelmwifoebriv samarTal-
Si arsebul gansazRvrebaze. saqmeze - Deweer v. Belgium - evropulma 
sasamarTlom ganacxada, rom sityva `braldebas~ unda mieces arsebi-
Ti da ara formaluri mniSvneloba, sasamarTlom samarTalwarmoebis 
realuri aspeqtebi unda ganixilos. aqedan gamomdinare, evropuli 
sasamarTlos precedentuli samarTliT, `braldeba~ ganisazRvreba, 
rogorc : a) uflebamosili organos mier pirisTvis micemuli ofi-
cialuri Setyobineba mis mier danaSaulis Cadenis Sesaxeb varaudis 
Taobaze; an b) raime aqti, romelic gulisxmobs aseTi varaudis ar-
sebobas da mniSvnelovnad auaresebs eWvmitanilis mdgomareobas (ix. 
1980 wlis 27 Tebervlis gadawyvetileba saqmeze - Deweer v. Belgium, 
seria A # 35, 42-e_46-e punqtebi). 

uaresdeba Tu ara piris mdgomareoba sagamoZiebo moqmedebis Cata-
rebis Sedegad, roca amoRebulia sruli safinanso-sameurneo doku-
mentacia dednebis saxiT ise, rom aman evropuli konvenciis mniSvne-
lobiT `bralis~ wardgena Seadginos, Tundac formalurad sisxlis 
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samarTlis saqme aRZruli ar iyos? konstituciuri sarCelis mizne-
bisTvis sakonstitucio sasamarTlom gaiziara strasburgis sasamar-
Tlos midgoma da miiCnia, rom dadebiTi pasuxi dasmul kiTxvaze Se-
sabamisi iqneboda `bralis~ arsebiT da ara formalur gagebasTan da 
Delcourt-is saqmeze dadgenil ganvrcobiTi ganmartebis zemoaRniSnul 
principTan. Sesabamisad, sakonstitucio sasamarTlom miiCnia, rom 
konstituciur sarCelze me-6 muxlis moqmedeba vrceldeba. 

mas Semdeg, rac dadasturebulad miiCnia konstituciur sarCel-
Tan me-6 muxlis Semxebloba, sakonstitucio sasamarTlom aRniSnuli 
muxlis mniSvnelobiT sasamarTlos xelmisawvdomobaze ufleba ga-
nixila. 

sakonstitucio sasamarTlos meore kolegiam miuTiTa, rom ufle-
ba sasamarTlos xelmisawvdomobaze me-6 muxlis pirveli punqtiT 
gaTvaliswinebuli kanoniT Seqmnil damoukidebel da miukerZoebel 
sasamarTloze uflebis erT-erT Semadgeneli aspeqtia da gulisx-
mobs piris uflebas, samarTalwarmoebis dawyebis mizniT sasamarT-
los mimarTos. 

sakonstitucio sasamarTlos mixedviT, sasamarTlos xelmi-
sawvdomobis ufleba absoluturi ar aris. es ufleba Tavisi bunebiT 
saxelmwifo reglamentacias saWiroebs da SeiZleba daeqvemdebaros 
garkveul SezRudvebs, romlebic aRniSnuli uflebis Sinaarssa da 
konvenciiT gaTvaliswinebul sxva uflebebs ar unda laxavdes. 

meore kolegiis azriT, sasamarTlos xelmisawvdomobaze uflebis 
SezRudva gamarTlebuli iqneba im SemTxvevaSi, Tu igi kanonier mi-
zans emsaxureba da dawesebul SezRudvasa da dasaxul mizans Soris 
gonivruli Tanabarzomiereba aris daculi (1975 wlis 21 Tebervlis 
gadawyvetileba saqmeze - Golder v. the United Kingdom, seria A # 18).

sakonstitucio sasamarTlom daaskvna, rom sadavo normebi ewinaaR-
mdegeboda ara mxolod saqarTvelos konstituciis 42-e muxlis pir-
vel punqts, aramed adamianis uflebaTa evropuli konvenciis me-6 
muxlsac.

sakonstitucio sasamarTlos winamdebare gadawyvetilebis Wril-
Si unda iTqvas, miuxedavad imisa, rom strasburgis sasamarTlos 
mixedviT, ufleba xelmisawvdomobaze absoluturi ar aris,24 saqmeze 
- Ashingdane v. the United Kingdom - sasamarTlom damatebiT daadgi-
na, rom Sefardebuli SezRudvebi ar unda zRudavdes an amcirebdes 
pirisaTvis nebadarTul xelmisawvdomobas im zRvramde, rom Tavad 
uflebis arsi Seilaxos. amasTan, SezRudva ar aris me-6 muxlis 1-l 

24.  ix. saqmeze - Golder v. the United Kingdom - 1975 wlis 21 Tebervals gamotanili gadawy-
vetileba, Series A no. 18, 38-e punqti.
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punqtTan Sesabamisi, Tu igi kanonier interess ar isaxavs miznad da 
Tu aRniSnul mizansa da gamoyenebul zomebs Soris gonivruli Tana-
fardoba ar arsebobs.25

zemoxsenebulidan gamomdinare, saxelmwifoebisaTvis miniWebuli 
diskreciis safuZvelze sasamarTloze xelmisawvdomobasTan dakav-
SirebiT dadgenili SezRudvebi konvenciis me-6 muxlTan Sesabamisad 
rom CaiTvalos, unda akmayofilebdes Semdeg moTxovnebs:

•	 SezRudva unda emsaxurebodes kanonier mizans;
•	 SezRudva unda Seesabamebodes proporciulobis princips;
•	 SezRudva zians ar unda ayenebdes sasamarTloze xelmisawvdomo-

bis uflebis ZiriTad arss26.

3) winamdebare saqmeSi27 davis sagania saqarTvelos parlamentis 
1997 wlis 26 ivnisis kanonis saqarTvelos samoqalaqo kodeqsis me-18 
muxlis me-2 nawilisa da saqarTvelos kanonis presisa da masobrivi 
informaciis sxva saSualebebis Sesaxeb me-20 muxlis pirveli punqtis 
konstituciuroba saqarTvelos konstituciis me-19 muxlis me-2 pun-
qtTan mimarTebiT.

2003 wlis 23 ivliss saqarTvelos sakonstitucio sasamarTlos 
konstituciuri sarCeliT mimarTa moq. akaki gogiCaiSvilma, romelic 
amtkicebda, rom saqarTvelos samoqalaqo kodeqsis me-18 muxlis me-2 
nawili ewinaaRmdegoboda saqarTvelos konstituciis me-19 muxlis 
me-2 nawils.

konstituciuri sarCelis Tanaxmad, mosarCeles, saqarTvelos uze-
naesi sasamarTlos gadawyvetilebiT, daekisra samauwyeblo kompania 
`rusTavi 2~-is gadacema `60 wuTSi~ sajarod gavrcelebuli cnobebis 
uaryofa. uzenaesma sasamarTlom gadawyetilebis gamotanisas ixel-
mZRvanela samoqalaqo kodeqsis me-18 muxlis me-2 nawiliT, romlis 
Tanaxmadac, `pirs ufleba aqvs, sasamarTlos meSveobiT moiTxovos 
im cnobebis uaryofa, romlebic laxavs mis pativs, Rirsebas, piradi 
cxovrebis saidumloebas, pirad xelSeuxeblobas an saqmian reputa-
cias, Tu am cnobebis gamavrcelebeli ar daamtkicebs, rom isini sina-
mdviles Seeferebian. igive wesi gamoiyeneba faqtobrivi monacemebis 
arasrulad gamoqveynebisaTvis, Tuki amiT ilaxeba piris pativi, Rir-
seba an saqmiani reputacia~. mosarCele amtkicebda, rom samoqalaqo 
kodeqsis aRniSnuli muxliT, dairRva konstituciis me-19 muxlis me-

25.  1985 wlis maisi, Series A no. 93, 57-e punqti. 
26.  ix. Winterwerp v. the Netherlands, 1979 wlis 24 oqtomberis gadawyvetileba.
27.  saqmis # 2/1/241, 2004 wlis 11 martis gadawyvetileba.



152

laSa WeliZe

2 punqti, romlis Tanaxmad, `dauSvebelia adamianis devna sityvis, 
azris, aRmsareblobis an rwmenis gamo, agreTve misi iZuleba, gamo-
Tqvas Tavisi Sexeduleba maT Sesaxeb~.	

konstituciur sarCelSi mosarCele aRniSnavda, rom azris gamoxa-
tvis Tavisufleba moicavda ara mxolod uflebas, Tavisuflad ga-
moxato sakuTari azri, aramed uflebasac, Seikavo Tavi nebismieri 
SenTvis arasasurveli azris gamoxatvisagan. is informacia, romlis 
uaryofac daevala pirs, SeiZleba misTvis kvlav erTaderT WeSmari-
tebad iTvleboda. sadavo norma ki, konstituciis me-19 muxlis sa-
pirispirod, avalebda mas, misi nebis sawinaaRmdegod gaevrcelebina 
informacia, da/an gamoexata azri.

mosarCele moiTxovda samoqalaqo kodeqsis me-18 muxlis me-2 
nawilis arakonstituciurad cnobas.

mopasuxe, saqarTvelos parlamentis warmomadgeneli, miiCne-
vda, saqarTvelos konstitucia ar iZleoda im daskvnis gakeTebis 
safuZvels, rom piris Rirsebisa da azris Tavisuflebas gansakuTre-
buli adgili miniWeboda sxva uflebebsa da Tavisuflebebs Soris. 
misi azriT, maTi Tanabari statusi safuZvlad unda daedos, maT 
Soris koliziisas, sasamarTloebSi Sesabamisi saqmeebis ganxilvas. 
amdenad, mopasuxe acxadebda, rom am koliziis gadawyvetas xels uw-
yobda samoqalaqo kodeqsis me-18 muxli, romelic saSualebas aZlevs 
pirs, sasamarTlo wesiT daicvas Selaxuli pativi da Rirseba.

mopasuxe acxadebda, rom samoqalaqo kodeqsis me-18 muxli ar 
ewinaaRmdegeboda konstituciis me-19 muxlsa da saerTaSoriso 
samarTlebriv aqtebs.

saqmeze germaniidan specialistad mowveulma bremenis universi-
tetis profesorma, doqtorma kniperma aRniSna, rom samoqalaqo ko-
deqsis me-18 muxlis me-2 nawili pirs uflebas aniWebs, moiTxovos im 
cnobis sajarod uaryofa, romelic laxavs pativs, Rirsebas, piradi 
cxovrebis saidumloebas, mis pirad xelSeuxeblobas an saqmian repu-
tacias. uaryofis valdebuleba ar arsebobs, Tu informaciis war-
momdgens miaCnia, rom informacia sinamdviles Seesabameba. misi Sexe-
dulebiT, am SemTxvevaSi aSkaraa, rom igulisxmeba iseTi gamonaTqva-
mebi, romlebiTac xdeba faqtebis mtkiceba. mxolod es ukanaskneli 
SeiZleba gadamowmdes misi namdvilobis TvalsazrisiT. namdvilobis 
mtkiceba SeiZleba mxolod faqtebTan da ara SefasebiT gamonaTqva-
mebTan dakavSirebiT. man aRniSna, rom qarTvelma kanonmdebelma Seg-
nebulad Seitana samoqalaqo kodeqsSi pativis, Rirsebisa da piradi 
xelSeuxeblobis aseTi dacva, raTa gamijvnoda sabWoTa periodSi ga-
vrcelebul praqtikas, rodesac miRebuli iyo makomprometirebeli 
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faqtebis, romelTa namdviloba arc ki mtkicdeboda, gansakuTrebiT 
masmediaSi gavrcelebis gziT, pirTa pirad cxovrebaSi SeWra.

germanelma specialistma aseve miuTiTa, rom sityvisa da azris 
gamoxatvis Tavisufleba ar ganekuTvneba absolutur uflebas, 
igi izRudeba `sxvaTa uflebebiTa da TavisuflebebiT~, rac zoga-
di principis saxiT Camoyalibebulia saqarTvelos konstituciaSi. 
germaneli specialistis azri werilobiT daskvnebSi gaiziares sa-
qmeze specialistebad mowveulma saqarTvelos mecnierebaTa akade-
miis saxelmwifosa da samarTlis institutis direqtoris moadgilem, 
iuridiul mecnierebaTa doqtorma konstantine korkeliam, sakons-
titucio sasamarTlos samecniero-sakonsultacio sabWos wevrma, 
advokatma roin migriaulma da iuridiul mecnierebaTa kandidatma 
polikarpe moniavam. 

saqmeze specialistad mowveul saqarTvelos mecnierebaTa akade-
miis saxelmwifosa da samarTlis institutis direqtoris moadgilis, 
iuridiul mecnierebaTa doqtor k. korkelias azriT, Tu sasamar-
Tlom daadgina, rom pirma gaavrcela faqtebi (cnobebi), romlebic 
laxavs sxva piris pativsa da Rirsebas, man unda daamtkicos maTi si-
namdvile, winaaRmdeg SemTxvevaSi, pirs SeiZleba daekisros valdebu-
leba, uaryos gavrcelebuli informacia. pirisaTvis valdebulebis 
dakisreba, uaryos gavrcelebuli cnobebi, ar aris azris Tavisufle-
bis SezRudva, vinaidan gavrcelebuli cnoba aris ara azri (msje-
lobis Sedegi), aramed pasuxismgeblobis formaa mcdari faqtobrivi 
cnobebis gavrcelebisaTvis.

germaneli specialistis Tanaxmad, azrisa da informaciis gavr-
celebis Tavisufleba da adamianis pativi da Rirseba erTmaneTis 
sapirwonea da isini erTmaneTs unda abalansebdnen. amis gadawyveta 
zogadi formulirebiT SeuZlebelia. igi moiTxovs, gansakuTrebiT 
sasamarTlosagan, yovel konkretul SemTxvevaSi gulmodgine awon-
dawonvas, rasac axdens sadavo norma.

saqarTvelos sakonstitucio sasamarTlom aRniSna, rom samoqala-
qo kodeqsis me-18 muxlis me-2 nawilSi saubaria pativisa da Rirsebis 
Semlaxveli `cnobebis~ uaryofis valdebulebaze, magram mxolod im 
aucilebeli pirobebis dacviT, rom am cnobebis gamavrcelebeli `ar 
daamtkicebs~ maT siswores, sinamdvilesTan Sesabamisobas. sasamarT-
lom aRniSna, rom, vinaidan sadvao norma cnobebis gamavrcelebli-
saTvis adgens am cnobebis namdvilobis mtkicebis valdebulebas, es 
garemoeba sasamarTlos imis Tqmis uflebas aZlevda, rom terminSi 
- `cnobebi~ - moiazros faqtebi, anu sadavo norma vrceldeba mxo-
lod im SemTxvevaze, rodesac piri avrcelebs pativisa da Rirse-
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bis Semlaxvel faqtebs da ara ubralod gamoTqvams, mosazrebebs, 
Tundac Seuracxmyofels, romelTa sisworis Semowmeba an mtkiceba 
SeuZlebelia.

sakonstitucio sasamarTlom CaTvala, rom samoqalaqo kodeqsis 
me-18 muxlis meore nawilis redaqcia, marTalia, konstituciasTan 
Seusabamo raime Sinaarss ar Seicavda, magram miTiTeba pativisa da 
Rirsebis Semlaxveli cnobebis uaryofaze garkveul bundovanebas 
iwvevda praqtikaSi, rac imiTac dadasturda, rom sakiTxi sakonsti-
tucio sasamarTlos msjelobis sagani gaxda. sasamarTlom miiCnia, 
rom `cnobebi~ farTo cnebaa, igi bolomde ar gamijnavs faqtebsa da 
azrs (Sexeduleba, mosazreba), rasac sxvadasxva samarTlebrivi Sede-
gis dadgoma SeiZleba mohyves.

1976 wlis dekemberSi evropulma sasamarTlom Handyside-s saqmeSi 
xazi gausva demokratiul sazogadoebaSi gamoxatvis Tavisuflebis 
mniSvnelobas:

`gamoxatvis Tavisufleba demokratiuli sazogadoebis erT-erTi 
arsebiTi safuZvelia, misi progresisa da TiToeuli adamianis gan-
viTarebis erT-erTi ZiriTadi pirobaa. me-10 muxlis me-2 punqtis 
Tanaxmad, igi gamoiyeneba ara marto `informaciisa~ da `mosazrebe-
bis~ mimarT, romlebsac bevri iziarebs, an gulgrilad ekideba, ara-
med imaT mimarTac, romlebic Seuracxmyofeli, Tavzardamcemi an 
SemaSfoTebelia saxelmwifos an mosaxleobis nawilisTvis. amgvaria 
moTxovnebi pluralizmisa, Semwynareblobisa da farTo TvalTaxed-
visa, romelTa gareSec SeuZlebelia demokratiuli sazogadoebis 
arseboba~.28

adamianis uflebaTa evropuli konvenciis Tanaxmad, gamoxatvi-
sa da informaciis Tavisufleba absoluturi ar aris. saxelmwifos 
ufleba aqvs, ganaxorcielos marTlzomieri Careva gamoxatvisa da 
informaciis TavisuflebaSi (miuxedavad im saSualebisa, romliTac 
Sexeduleba, informacia da mosazrebebia gamoxatuli), mxolod me-10 
muxlis me-2 punqtSi Camoyalibebuli pirobebis Sesabamisad. 

Tuki evropuli konvenciis me-10 muxlis me-2 punqtSi Camoyalibe-
buli pirobebi ar aris Sesrulebuli, gamoxatvisa da informaciis 
Tavisuflebis SezRudva CaiTvleba konvenciis darRvevad. marTl-
zomieri SezRudvis SemTxvevebi zustad unda iqnes gansazRvruli 
kanonSi da dasaSvebia mxolod im SemTxvevebSi, rodesac isini miCneu-
lia aucileblad demokratiul sazogadoebaSi. 

28.  Handyside v. the United Kingdom, ganacxadi # 5493/72, seria A # 24.
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me-10 muxlis me-2 punqtiT nebadarTuli SezRudvebi, romelTa 
dawesebac SesaZlebelia moxdes gamoxatvisa da informaciis Tavisu-
flebis ganxorcielebaze, iyofa 3 kategoriad:

•	 SezRudvebi, romelTa daniSnulebaa sazogadoebrivi interesebis 
(erovnuli uSiSroebis, teritoriuli mTlianobis, sazogadoebri-
vi usafrTxoebis, uwesrigobis an danaSaulis Tavidan acilebis, 
janmrTelobis an zneobis) dacva;

•	 SezRudvebi, romelTa daniSnulebaa sxva pirad uflebaTa dacva 
(sxvaTa reputaciis an uflebaTa dacva, saidumlo informaciis 
gamJRavnebis Tavidan acileba);

•	 SezRudvebi, romlebic aucilebelia sasamarTlo xelisuflebis 
avtoritetisa da miukerZoeblobis SenarCunebisaTvis.

zemoxsenebuli CamonaTvali SesaZlebelia sakmaod vrclad gamoi-
yurebodes, magram unda aRiniSnos, rom imisaTvis, raTa dasaSvebad 
CaiTvalos, nebismieri SezRudva kanoniT unda iyos gansazRvruli da 
aucilebeli `demokratiul sazogadoebaSi~. 

evropulma sasamarTlom erTmniSvnelovnad ganmarta, rom:

`Carevis aucileblobis dadgenisas xelSemkvreli saxelmwifoebi 
sargebloben Sefasebis zRvriT, magram aRniSnuli zRvari eqvemdeba-
reba evropul zedamxedvelobas da gamomdinareobs TiToeuli SemTx-
vevidan. iq, sadac aRiniSna me-10 muxlis 1-li punqtiT uzrunvelyofil 
uflebaTa da TavisuflebaTa ganxorcielebaSi Careva, kontroli unda 
iyos mkacri, mocemuli uflebis mniSvnelobidan gamomdinare; am ufle-
baTa mniSvneloba mravaljer iqna xazgasmuli sasamarTlos mier. maTi 
SezRudvis aucilebloba damajereblad unda iqnes dasabuTebuli~.29

winamdebare gadawyvetilebaSi30 davis sagani iyo ̀ adamianis ufleba-
Ta da ZiriTad TavisuflebaTa dacvis evropuli konvenciis pirveli 
oqmis ratificirebis Sesaxeb~ saqarTvelos parlamentis 2001 wlis 
27 dekembris dadgenilebis me-2 da me-8 punqtebis konstituciuroba 
saqarTvelos konstituciis me-14 muxlTan, 21-e muxlis pirvel pun-
qtTan, 39-e muxlTan da 42-e muxlis pirvel punqtTan mimarTebiT.

sakonstitucio sasamarTlom ar daakmayofila mosarCelis kons-
tituciuri sarCeli „adamianis uflebaTa da ZiriTad Tavisufleba-

29.  Autronic AG-is saqmeze gamotanili gadawyvetileba, 1990 wlis 22 maisi, seria A #178, 
61-e punqti.
30.  saqmis # 1/5/224, 2004 wlis 16 noemberis gadawyvetileba.
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Ta dacvis evropis konvenciis~ pirveli oqmis ratificirebis Sesaxeb~ 
saqarTvelos parlamentis 2001 wlis 27 dekembris N1243-rs dadgeni-
lebis me-2 da me-8 punqtebis konstituciurobis Taobaze saqarTve-
los konstituciis me-14 muxlTan da 21-e muxlis pirvel punqtTan 
mimarTebiT. 

mosarCele afxazeTidan devnilia. igi afxazeTSi momxdari 
cnobili movlenebis Semdeg iZulebuli gaxda, daetovebina sa-
cxovrebeli adgili. moqmedi kanonmdeblobiT, mas mieniWa de-
vnilis statusi. mosarCeles miaCnia, rom  „adamianis uflebaTa 
da ZiriTad TavisuflebaTa dacvis evropis konvenciis~ pirveli 
oqmis ratificirebis Sesaxeb~ saqarTvelos parlamentis dadge-
nilebis me-2 da me-8 punqtebi arRveven mis uflebebs da ewinaaR-
mdegebian saqarTvelos konstituciis debulebebs. es winaaRmde-
goba gamoixateba imiT, rom sadavo normebis Tanaxmad, evropuli 
konvenciis pirveli damatebiTi oqmis moqmedeba devnilebze ar 
vrceldeba. amis gamoa, rom samarTlebrivad daucveli rCeba mud-
miv sacxovrebel adgilas arsebuli maTi sakuTreba. saxelmwifo 
am sakuTrebis dacvis pasuxismgeblobas kisrulobs mxolod mas 
Semdeg, roca aRdgeba saqarTvelos teritoriuli mTlianoba 
da, Sesabamisad, afxazeTze gavrceldeba qarTuli saxelmwifos 
iurisdiqcia. Tu sadavo dadgenilebis me-2 punqtiT devnile-
bis konstituciuri uflebebi ilaxeba pirTa wris mixedviT, me-
8 punqti iTvaliswinebs konstituciuri uflebebis SezRudvas 
teritoriuli niSniT. mosarCelis mtkicebiT, adamianis ufle-
baTa evropuli sasamarTlos precedentuli samarTali araswo-
rad miiCnevs evropuli konvenciis mimarT teritoriuli daTqmis 
im saxiT gakeTebas, rogorc es parlamentis dadgenilebis me-
8 punqtSia mocemuli. amis erT-erTi mtkicebulebaa evropuli 
sasamarTlos gadawyvetileba saqmeze: „ilaSku da sxvebi moldo-
visa da ruseTis federaciis winaaRmdeg~. sasamarTlom moldovis 
mier dnestrispireTis mimarT gakeTebuli teritoriuli daTqma 
konvenciasTan Seusabamod CaTvala. ratifikaciis faqtidan ga-
momdinare, saqarTveloSi mcxovreb nebismier pirs konstituciis 
39-e da 42-e muxlebze dayrdnobiT da evropuli konvenciis 34-e 
muxlis safuZvelze aqvs sakuTrebis uflebis darRvevis sakiTx-
ze strasburgis sasamarTlosadmi ganacxadiT mimarTvis ufle-
ba. konstituciis 42-e muxlSi igulisxmeba rogorc saqarTvelos 
sasamarTlosadmi, aseve evropuli sasamarTlosadmi mimarTvis 
ufleba. sadavo debulebiT ki devnilis statusis mqone pirebs 
es ufleba diskriminaciulad aqvT SezRuduli.
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saqarTvelos sakonstitucio da saerTo sasamarTloebis mosamar-
Tleebi unda acnobierebdnen, rom adamianis uflebaTa evropuli 
konvenciis saqarTvelos kanonmdeblobis nawilad gamocxadeba gu-
lisxmobs, rom maT, rogorc mosamarTleebs, xSiri Sexeba eqnebaT 
individebTan, romlebic maT winaSe moaxdenen konvenciis muxlebiT 
garantirebuli uflebebis wardgenas.

aRniSnulis naTeli magaliTia swored winamdebare saqme, romel-
Sic mosarCele moiTxovda sadavo normebis arakonstituciurad 
cnobas da Zaladakargulad gamocxadebas. am gadawyvetilebasTan 
dakavSirebiT, gansakuTrebiT mniSvnelovania is, rom saqarTvelos 
sakonstitucio sasamarTlom ganixila ara marto adamianis ufleba-
Ta evropuli konvenciis konkretuli debulebebi, aramed adamianis 
uflebaTa sasamarTlos precedentuli samarTalic. kerZod ki iseTi 
mniSvnelovani gadawyvetilebebi, rogorebicaa: Assanidze v. Georgia31, 
Ilascu and others v. Moldova and the Russian Federation32, Loizidou v. Tur-
key33 da Matthews v. the United Kingdom34.

vinaidan dnestrispireTSi Seqmnili politikuri da samarTle-
brivi mdgomareoba waagavs saqarTveloSi arsebuls afxazeTTan 
mimarTebiT, sakmarisi safuZveli aris vivaraudoT, rom saqarTve-
los winaaRmdeg Setanil msgavs saqmeebze evropul sasamarTlos 
analogiuri midgoma eqneba. Sesabamisad, niSandoblivia is faqti, 
rom saqarTvelos sakonstitucio sasamarTlom, zemoT xsenebul 
saqmeebTan erTad, siRrmiseulad ganixila saqmeze - Ilascu and 
others v. Moldova and the Russian Federation - strasburgis sasamar-
Tlos mier gamotanili gadawyvetileba. kerZod ki am gadawyve-
tilebaSi saqarTvelos sakonstitucio sasamarTlom araerTgzis 
aRniSna, rom sadavo normebis Sefasebisas mxedvelobaSia misaRebi 
strasburgis sasamarTlos azri ilaSkusa da sxvebis ganacxadTan 
dakavSirebiT moldovisa da ruseTis federaciis winaaRmdeg da 
moiSvelia kidec xsenebul gadawyvetilebaSi evropuli sasamarT-
los midgoma.

aseve ar SeiZleba ar aRiniSnos sakonstitucio sasamarTlos 
mier ganxorcielebuli SefasebiTi msjelobebi saqmeze - Assanidze 
v. Georgia - gamotanil gadawyvetilebaze, romelic saqarTvelos 
winaaRmdeg evropuli sasamarTlos mier gamotanili pirveli ga-
dawyvetilebaa. aRniSnul saqmeSi, sxva sakiTxebTan erTad, evro-

31.  ganacxadis # 71503/01, 2004 wlis 8 aprilis gadawyvetileba.
32.  ganacxadis # 48787/99, 2001 wlis 4 ivlisis gadawyvetileba.
33.  1995 wlis 23 martis gadawyvetileba, seria A # 310.
34.  ganacxadis # 24833/94, 1999 wlis 18 Tebervlis gadawyvetileba, ECHR 1999-I.
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pul sasamarTlos unda emsjela imazec, ekisreboda Tu ara pa-
suxismgebloba saqarTvelos centralur xelisuflebas imis gamo, 
rom, miuxedavad mis mier gadadgmuli pozitiuri nabijebisa da 
araerTi cdisa _ ukanono patimrobidan gaeTavisuflebina ganmcxa-
debeli (prezidentis 1998 wlis 1 oqtombris Sewyaleba, Tbilisis 
saolqo sasamarTlos 2000 wlis 24 martis gadawyvetileba, uze-
naesi sasamarTlos 2000 wlis 11 ivlisisa da 2001 wlis 29 ianvris 
gadawyvetilebebi, romelTa safuZvelzec ganmcxadebeli dauyov-
nebliv unda gaTavisuflebuliyo), mas aWaris avtonomiuri respu-
blikis xelisufleba mainc patimrobaSi tovebda. aRniSnul saki-
TxTan dakavSirebiT, adamianis uflebaTa evropuli sasamarTlos 
didma palatam ganacxada, rom `konvenciis 1-li muxli moiTxovs, 
wevrma saxelmwifoebma `TavianTi iurisdiqciis farglebSi yvela-
saTvis uzrunvelyon konvenciis I nawilSi gansazRvruli uflebe-
bi da Tavisuflebebi~. aRniSnuli debulebidan gamomdinare, wevri 
saxelmwifoebi pasuxs ageben nebismieri piris daculi uflebebisa 
da Tavisuflebebis nebismier darRvevaze TavianTi `iurisdiqciis~ 
an kompetenciis farglebSi darRvevis Cadenis dros.

aseve misasalmebelia winamdebare gadawyvetilebaSi iseTi mniS-
vnelovani saqmis ganxilva, rogoricaa _ Loizidou v. Turkey, romel-
mac, saxelmwifos pasuxismgeblobis TvalsazrisiT, seriozuli 
precedenti Seqmna da erT-erTi pirveli iyo, sadac evropulma 
sasamarTlom aseTi gamonaklisis arseboba daadgina. evropulma 
sasamarTlom TurqeTs daakisra pasuxismgebloba CrdiloeT kvi-
prosSi ganxorcielebuli moqmedebisaTvis imitom, rom samxedro 
operaciis Sedegad35 (mniSvneloba ara aqvs, es operacia kanonieri 
iyo Tu ukanono) igi efeqtian kontrols axorcielebda CrdiloeT 
kviprosis teritoriaze. pasuxismgebloba _ uzrunveleyo am teri-
toriaze konvenciiT garantirebuli uflebebisa da Tavisuflebe-
bis dacva _ saxelmwifos daekisreboda nebismier SemTxvevaSi, Tu 
kontrols ganaxorcielebdnen misi SeiaraRebuli Zalebi an misda-
mi daqvemdebarebuli adgilobrivi administracia.36

4)	 winamdebare saqmeSi37 davis sagania saqarTvelos sisxlis samarTlis 
saproceso kodeqsis 371-e muxlisa da 41-e muxlis me-4 nawilis, saqarTve-
los administraciuli saproceso kodeqsis me-2 muxlis meore nawilis `d~ 
qvepunqtis, me-6 muxlis pirveli nawilis ̀ v~ qvepunqtis, me-2 Tavisa da 22-e 

35. saxelmwifo pasuxismgebelia rogorc kanonieri, ise ukanono samxedro operaciis 
ganxorcielebis SemTxvevaSi.
36.  Luizidou v. Turkey, 1995 wlis 23 martis gadawyvetileba, A 310, gv, 24.
37.  saqmis # 2/5/309,310,311, 2005 wlis 13 ivlisis gadawyvetileba.
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muxlis me-4 nawilis konstituciuroba saqarTvelos konstituciis me-14 
muxlTan, 21-e muxlTan, me-40 muxlis pirvel, meore da mesame punqtebTan 
da 42-e muxlis meore da mexuTe punqtebTan mimarTebiT.

sakonstitucio sasamarTlom ar daakmayofila mosarCeleebis 
konstituciuri sarCelebi da gadawyvetilebis gamotanisas gamoiyena 
ara mxolod adamianis uflebaTa evropuli konvenciis pirveli oqmis 
1-li muxli da konvenciis me-6 muxli, aramed adamianis uflebaTa sa-
yovelTao deklaraciis me-8 muxli. amasTan, sakonstitucio sasamar-
Tlom gadawyvetilebis gamotanisas gamoiyena evropuli sasamarT-
los precedentuli samarTali: Raimondo v. Italy,38 Agosi v. the United 
Kingdom da Reinhardt and Slimane-Kaïd v. France.39

unda iTqvas, saqarTvelos sakonstitucio sasamarTlom samarT-
lianad aRniSna, rom evropuli konvenciis pirveli oqmis 1-li muxli 
ar krZalavs qonebis CamorTmevas da, amasTan, naTlad Camoayaliba is 
pirobebi, romelTac unda akmayofilebdes RonisZieba, Tumca, mizan-
Sewnilad migvaCnia, evropuli sasamarTlos precedentuli samarT-
lis safuZvelze, ufro farTod CamovayaliboT es sakiTxebi. 

niSandoblivia, rom, Tu dadgindeba qonebis xelyofis faqti, ro-
melzec vrceldeba pirveli damatebiTi oqmis pirveli muxlis sami 
wesidan romelime, Semdeg unda moxdes imis dadgena, SeiZleba Tu 
ara amgvari xelyofa dasabuTdes saxelmwifos mier. Tu dasabuTeba 
SesaZlebelia (dasabuTebis tvirTi saxelmwifos awevs), maSin pirveli 
damatebiTi oqmis 1-li muxlis darRveva ar dadasturdeba.

dasabuTebis mizniT, sakuTrebis uflebis nebismieri xelyofa unda 
emsaxurebodes sajaro an saerTo interesiT ganpirobebul kanonier 
miznebs.40

amasTan, sakmarisi ar aris, rom xelyofa kanonier mizans emsaxure-
ba, aseve daculi unda iyos proporciuloba. saqmeSi - Sporrong and 
Lönnroth v. Sweden41 - evropulma sasamarTlom gaakeTa mniSvnelovani 
gancxadeba xelyofis dasabuTebis principTan dakavSirebiT: 

`...sasamarTlom unda daadginos, SenarCunebul iqna Tu ara samar-
Tliani balansi sazogadoebis saerTo interesebsa da piris funda-
mentur uflebaTa dacvis moTxovnebs Soris. ...amgvari balansis dad-

38.  1994 wlis 22 Tebervlis gadawyvetileba.
39.  Reinhardt and Slimane-Kaïd v. France (No1), 2000 wlis 25 ianvris gadawyvetileba, Rein-
hardt and Slimane-Kaïd v. France (No2), 2003 wlis 27 noembris gadawyvetileba da Reinhardt 
and Slimane-Kaïd v. France (No3) 2004 wlis 6 aprilis gadawyvetileba, romlebSic evro-
pulma sasamarTlom me-6 muxlis 1-li punqtis darRveva cno.
40.  James and others v. the United Kingdom, 1986 wlis 21 Tebervlis gadawyvetileba.
41.  1982 wlis 23 seqtembris gadawyvetileba.
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gena konvenciis ganuyofeli nawilia da aseve asaxulia [pirveli da-
matebiTi oqmis] pirvel muxlSi~.42

aRniSnuli standartis gamoyenebiT, evropulma sasamarTlom da-
adgina, rom am konkretul saqmeSi aRiniSna samarTliani balansis da-
rRveva. sasamarTlom gaakeTa kidev erTi principulad mniSvnelovani 
gancxadeba, romelic mravaljer iqna citirebuli mis momdevno ga-
dawyvetilebebSi: 

`zomaTa am ori saxis kombinirebam gamoiwvia sakuTrebis dacvis 
uflebasa da zogadi interesis moTxovnaTa Soris arsebuli saval-
debulo samarTliani balansis xelyofa: sporongis samflobelos da 
q-n lonorTs daekisraT individualuri da gansakuTrebuli tvirTi, 
romelic SeiZleba kanonieri yofiliyo mxolod im SemTxvevaSi, Tu 
maT eqnebodaT vadebis Semcirebis an kompensaciis moTxovnis ufle-
ba. SvedeTis kanonmdebloba gamoricxavs am SesaZleblobebs davis 
arsebobis dros~.43 

Sesabamisad, sakuTrebis nebismieri xelyofis dros gaTvaliswine-
bul unda iqnes sakuTrebis uflebis dacvasa da zogadi interesis 
moTxovnas Soris samarTliani balansis arsebobis sakiTxi. amgvari 
samarTliani balansi ver iarsebebs, rodesac individualuri qonebis 
mesakuTres ekisreba `individualuri da gansakuTrebuli tvirTi~.44

sakuTrebis xelyofa aseve unda epasuxebodes kanonis gasagebi 
formiT arsebobis (anu kanonierebis) princips. es principi garkve-
viTaa Camoyalibebuli pirveli damatebiTi oqmis pirveli muxlis 
pirveli nawilis meore winadadebaSi, romelic moiTxovs, rom qo-
nebis CamorTmeva unda iyos `kanoniT dadgenili pirobebis Sesabami-
si~. amasTan, kanonierebis principi evropuli konvenciis mTliani da 
ganuyofeli nawilia da unda gamoiyenebodes pirveli muxlis samive 
wesis mimarT. 

kanonis gasagebi formiT arsebobis principi moiTxovs erovnuli 
kanonmdeblobis saTanadod gasagebi da sakmarisad zusti debulebe-
bis arsebobasa da Sesrulebas; es debulebebi unda akmayofilebdes 
`samarTlis~ cnebis arsebiT moTxovnebs, anu formulireba _ `kano-
niT dadgenili pirobebis Sesabamisad~ _ ar aris SezRuduli mxolod 
Sidasaxelmwifoebrivi kanonmdeblobiT. adamianis uflebaTa evropu-
li konvencia moiTxovs imis uzrunvelyofas, rom TviT Sidasaxel-

42.  Sporrong and Lönnroth v. Sweden, 69-e punqti,
43.  iqve, 73-e punqti. 
44.  iqve. 
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mwifoebrivi samarTali Seesabamebodes `samarTlis~ arsebiT moTxov-
nebs. es moicavs samarTlian da saTanado process. kerZod, mocemuli 
zoma miRebuli da gatarebuli unda iqnes Sesabamisi xelisuflebis 
organos mier da ar unda iyos TviTneburi.45 aseve, unda arsebobdes 
procesualuri garantiebi saxelmwifos Zalauflebis borotad ga-
moyenebis winaaRmdeg.

yovelive zemoT aRniSnulidan gamomdinare, pirveli damatebiTi 
oqmis pirveli muxliT garantirebuli sakuTrebis uflebis darRve-
vis arsebobis dasadgenad pasuxi unda gaeces Semdeg kiTxvebs:

(I)	 xvdeba Tu ara sakuTrebis ufleba an qoneba pirveli muxlis 
farglebSi?

(II)	 aRiniSna Tu ara am qonebis xelyofa?
(III) 	pirveli muxliT gaTvaliswinebuli sami wesidan romlis far-

glebSi xvdeba amgvari xelyofa?
(IV)	emsaxureba Tu ara xelyofa sajaro an saerTo interesiT gan-

pirobebul kanonier mizans?
(V)	 proporciulia Tu ara xelyofa? anu adgens Tu ara is samarT-

lian balanss sazogadoebis saerTo interessa da piris fundamentu-
ri uflebebis dacvis moTxovnebs Soris?

(VI)	Seesabameba Tu ara xelyofa kanonis gasagebi formiT arsebo-
bis (kanonierebis) princips?46

da bolos, unda aRiniSnos, rom im SemTxvevaSi, roca xdeba qonebiT 
sargeblobis uflebis xelyofa, amgvari xelyofa winaaRmdegobrivia 
pirveli damatebiTi oqmis pirveli muxlisa, Tuki pasuxi romelime 
kiTxvaze „IV“-dan `VI“-mde uaryofiTia.

sasamarTlo praqtikaSi proporciulobis standartis gamoye-
nebis kargi magaliTia saqarTvelos sakonstitucio sasamarTlos 
mier gamoyenebuli gadawyvetileba saqmeze - Agosi v. the United 
Kingdom.47 Agosi-s saqmeSi ganmcxadebeli warmoadgenda germanul 
kompanias saxelwodebiT - ss `agosi~, romelic samewarmeo saqmia-
nobas eweoda liTonis gadamuSavebis industriaSi da, aseve, oqro-

45.  Winterwerp v. the Netherlands, 1979 wlis 24 oqtomberis gadawyvetileba.
46.  1999 wlis 25 martis gadawyvetilebaSi - Iatridis v. Greece - adamianis uflebaTa ev-
ropulma sasamarTlom xazgasmiT aRniSna am moTxovnis gansakuTrebuli mniSvneloba da 
ganacxada, rom es aris pirveli kiTxva, romelsac pasuxi unda gaeces, vinaidan, Tu xe-
lyofa ukanono iyo, is TavisTavad Seusabamoa pirveli damatebiTi oqmis pirveli mux-
lisa (gadawyvetilebis 58-e punqti). amasTan, es moTxovna zemoT moyvanil siaSi bolo 
adgilasaa, vinaidan mosalodnelia, rom saqmeTa umetesobaSi, upirveles yovlisa, daismis 
xelyofis kanonieri mizniT ganxorcielebisa da proporciulobis sakiTxi.
47.1986 wlis 24 oqtombris gadawyvetileba.
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sa da vercxlis monetebis bazarze. erT SabaT dRes b-nma X-ma da 
q-nma Y-ma miakiTxes kompaniis qarxanas germaniaSi da moiTxoves 
1500 krugerandis (samxreT afrikis respublikaSi moWrili oqros 
monetebi) dauyovnebliv SeZena. monetebis Rirebuleba iyo 120 000 
girvanqa sterlingi. daido nasyidobis SeTanxmeba da monetebi 
CaitvirTa britanuli nomrebis mqone avtomanqanaSi. angariSswo-
reba moxda britanuli bankis angariSze gamowerili sabanko Ce-
kis formiT. ss `agosma~ scada Cekis ganaRdeba, magram ver SeZlo. 
oqros monetebis nasyidobis xelSekrulebis pirobebiT, ss `agosi~ 
inarCunebda monetebs Tavis sakuTrebaSi manam, sanam anazRaurebas 
sruli odenobiT ar miiRebda.

amave dros, myidvelebma monetebis gaerTianebul samefoSi Semo-
tana avtomanqanis cariel saburavSi damalvis gziT scades. mone-
tebi aRmoCenil da dayadaRebul iqna gaerTianebuli samefos saba-
Jo samsaxuris mier. ramdenime TviT adre oqros monetebis importi 
aikrZala vaWrobisa da industriis ministris gankargulebiT. mone-
tebis myidvelebs, b-n X-s da q-n Y-s, waredginaT braldeba oqros 
monetebis importis akrZalvisadmi TaRliTurad Tavis aridebaSi 
(kontrabanda).

amis Semdeg ss `agosma~ moiTxova monetebis dabruneba im 
safuZvliT, rom, vinaidan anazRaureba ar momxdara, is monetebis 
kanonier mesakuTred rCeboda. sabaJo samsaxuris organoebma uari 
Tqves monetebis dabrunebaze. b-ni X da q-ni Y msjavrdebul iqn-
nen sisxlis samarTlis sasamarTlos mier. am stadiazec ki sabaJo 
samsaxurma uari Tqva ss `agosisTvis~ monetebis dabrunebaze. kom-
paniam sarCeli Seitana inglisur sasamarTloSi monetebis dabru-
nebis moTxovniT, magram uSedegod.

adamianis uflebaTa evropuli sasamarTlos winaSe ss `agosma~ 
gaasaCivra, inter alia, sabaJo samsaxuris uari misTvis monetebis 
dabrunebaze. kompaniis mtkicebiT, is iyo monetebis kanonieri me-
sakuTre da ar miuZRoda araviTari brali raime samarTaldarRve-
vaSi. aseve, mas ar miscemia Tavisi saqmis britanuli sasamarTlos 
winaSe wardgenis saTanado SesaZlebloba. strasburgis sasamarT-
lom aRniSna, rom monetebis konfiskacia udavod iyo qonebis mS-
vidobianad gamoyenebis xelyofa, pirveli muxlis pirveli winada-
debis SinaarsiT. amis Semdeg sasamarTlos unda daedgina, gamoiye-
neboda Tu ara pirveli nawilis meore winadadeba an meore nawili. 
sasamarTlom miiCnia, rom oqros monetebis importis akrZalva 
udavod awesebda kontrols qonebiT sargeblobaze, monetebis da-
yadaReba da konfiskacia ki iyo am akrZalvis uzrunvelmyofeli 
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zoma. man aseve aRniSna, rom monetebis konfiskacia udavod iyo qo-
nebis CamorTmeva, magram saqmis konkretul garemoebebSi CamorT-
meva gaerTianebul samefoSi oqros krugerandebiT sargeblobaze 
arsebuli kontrolis Semadgenel nawilad iTvleboda. Sesabamisad, 
gamoiyeneboda mesame _ sargeblobis kontrolTan dakavSirebuli 
wesi. 

rac Seexeba zomebis gamoyenebis dasabuTebulobas, sasamarTlom 
aRniSna, rom krugerandebis importis akrZalva udavod Sesabamiso-
baSi modioda pirveli damatebiTi oqmis pirvel muxlTan. is emsaxu-
reboda sajaro interesiT ganpirobebul kanonier mizans. amasTan, 
aucilebeli iyo gonivruli proporciulobis arsebobis dadgena 
akrZalvis aRsrulebis uzrunvelyofis saSualebebsa da misaRwev mi-
zans Soris. sasamarTlos unda daedgina aucilebeli samarTliani 
balansis arseboba. evropulma sasamarTlom miiCnia, rom:

`saxelmwifos aqvs Sefasebis farTo zRvari rogorc aRsrulebis 
zomebis arCevisas, ise imis dadgenisas _ gamarTlebulia Tu ara aRs-
rulebis Sedegebi sajaro interesiT Sesabamisi kanonieri miznis mi-
saRwevad~.48

evropulma sasamarTlom aRniSna, rom yvela monawile saxel-
mwifoSi, aRiarebuli samarTlis zogadi principebis Sesabamisad, 
kontrabandiT Semotanili saqoneli SeiZleba konfiskacias dae-
qvemdebaros. amis sapirispirod, ss `agosma~ aRniSna, rom es wesi 
ar gamoiyeneboda `udanaSaulo~ mesakuTris mimarT (rasac evro-
puli komisiac daeTanxma). strasburgis sasamarTlom aRniSna, rom 
samarTliani balansis arseboba mraval faqtorzea damokidebu-
li da qonebis mesakuTris qceva (kontrabandasTan dakavSirebiT), 
maT Soris, misi bralisa da monawileobis xarisxi, mxolod erT-
erTi elementia mxedvelobaSi misaReb garemoebaTa erTobliobaSi 
(sasamarTlom aseve aRniSna, rom monawile saxelmwifoebSi ar ar-
sebobda erTiani praqtika, aucilebeli iyo Tu ara bralis arsebo-
ba konfiskaciis gansaxorcieleblad).

Sesabamisad, imisda miuxedavad, rom es pirdapiri formiT ar aris 
aRniSnuli pirvel muxlSi, sasamarTlos unda daedgina, arsebobda 
Tu ara Sesabamisi procedurebi mosarCelis bralis an monawile-
obis dasadgenad. agreTve, Seemowmebina, aZlevda Tu ara Sesabamisi 
procedurebi ganmcxadebels gonivrul SesaZleblobas, misi saqme 
ganxiluliyo pasuxismgebeli xelisuflebis organos winaSe. stras-

48.  Agosi v. the United Kingdom, 52-e punqti.
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burgis sasamarTlom Seiswavla inglisis sasamarTlo gadasinjvis 
procedura da daadgina, rom is sakmarisi iyo pirveli damatebiTi 
oqmis pirveli muxlis moTxovnaTa dakmayofilebisaTvis. Sesabamisad,  
ss `agosis~ sakuTrebis ufleba ar darRveula.

5)	 winamdebare saqmeSi49 davis sagania saaRsrulebo warmoeba-
Ta Sesaxeb saqarTvelos 1999 wlis 16 aprilis kanonis me-2 muxlis 
konstituciuroba saqarTvelos konstituciis 21-e muxlis pirveli 
punqtis pirvel winadadebasTan da 30-e muxlis me-2 punqtis pirvel 
winadadebasTan mimarTebiT.

sakonstitucio sasamarTlom daakmayofila mosarCleebis kons-
tituciuri sarCeli da gamoiyena ara mxolod adamianis uflebaTa 
evropuli konvenciis pirveli oqmis 1-li muxli da konvenciis me-6 
muxli, aramed konvenciis me-6 muxlis Tanaxmad ganviTarebuli pre-
cedentuli samarTali.

sakonstitucio sasamarTlom xazi gausva moTxovnis uflebaze 
sakuTrebas, romelic aRiarebulia adamianis uflebaTa evropuli 
sasamarTlos precedentuli samarTliT. Tre Traktörer Aktiebolag-is sa-
qmeSi evropulma sasamarTlom kvlavac gaimeora, rom pirveli oqmis 
pirveli muxlis mixedviT, qonebis cnebas aqvs avtonomiuri mniSvne-
loba, romelic udavod ar iyo SezRuduli mxolod fizikuri ni-
vTebis mflobelobiT; sxva garkveuli uflebebi da interesebi, rac 
exeba nivTebs, SeiZleba, aseve, CaiTvalos sakuTrebis uflebad da, 
Sesabamisad, qonebad pirveli muxlis miznebisaTvis.50

- Pressos Compania Naviera S.A. and others v. Belgium51 - gar-
kveulwilad msgavsi saqmea, romelic, aseve, cxadyofs sakuTrebis, 
an amave mizniT, `qonebis~ cnebis farTo xasiaTs. aRniSnuli saqme, 
aseve, samarTlebriv moTxovnas exeboda. ganmcxadeblebi iyvnen xo-
maldis mflobelebi, romelTa gemmac belgiis teritoriul wyleb-
Si avaria ganicada. maTi azriT, Sejaxeba moxda belgieli loc-
manebis braliT (romelTa qmedebebisaTvis, belgiuri samarTlis 
mixedviT, pasuxismgebelia saxelmwifo) da, Sesabamisad, Seitanes 
sarCeli saxelmwifos winaaRmdeg. 1988 wlis 30 agvistos kanoniT, 
belgiis sakanonmdeblo organom am saqmeSi zaralis anazRaurebis 
safuZveli gaauqma. 

sazRvao xomaldis mflobelebma, pirveli damatebiTi oqmis pirveli 
muxliT gaTvaliswinebuli sakuTrebis uflebis darRvevis safuZve-

49.  saqmis # 1/4/184,228, 2005 wlis 28 ivlisis gadawyvetileba.
50.  Tre Traktorer Aktiebolag v. Sweden, 1989 wlis 7 ivlisis gadawyvetileba, 54-e punqti.
51.  1995 wlis 20 noembris gadawyvetileba.
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lze, saCivriT mimarTes adamianis uflebaTa evropul sasamarTlos. 
saxelmwifom sadavod gaxada am saqmeSi ganmcxadebelTa qonebis rai-
me saxiT arseboba; misi mtkicebiT, ganmcxadeblebs ar gaaCndaT sa-
boloo sasamarTlo gadawyvetilebiT gansazRvruli da aRiarebuli 
sasarCelo moTxovna. 

adamianis uflebaTa evropuli sasamarTlos TvalsazrisiT, 
miuxedavad imisa, rom qonebis cneba avtonomiuria, upriani iqne-
boda misi ganmartebis erovnuli (belgiuri) samarTlis mixedviT 
dadgena. evropulma sasamarTlom aRniSna, rom belgiis samarT-
liT, zianis anazRaurebis moTxovnis ufleba mosarCeles uCndebo-
da zianis miyenebisTanave. amgvari moTxovnis ufleba exeba nivTs 
da, maSasadame, exeba qonebas, pirveli damatebiTi oqmis pirveli 
muxlis Sesabamisad. damatebiT, 1988 wlis kanonis miRebamde arse-
buli sasamarTlo praqtikis safuZvelze, ganmcxadeblebs SeeZloT 
imis mtkiceba, rom hqondaT maTi sarCelis gadawyvetis kanonieri 
molodini, zianis anazRaurebis zogadi samarTlis Tanaxmad. 

xolo rac Seexeba gadawyvetilebaSi dayenebul meore sakiTxs, 
sakonstitucio sasamarTlo samarTlianad aRniSnavs, rom ada-
mianis uflebaTa evropuli konvenciis me-6 muxliT (samarTliani 
sasamarTlo ganxilvis ufleba) garantirebuli ufleba vrcelde-
ba ara marto sasamarTlo ganxilvasa da mis winmswreb etapebze, 
aramed Tanmdev etapebzec (rogoric aris sasamarTlo ganxilvis 
Sedegad gamotanili gadawyvetilebis aRsruleba). aRniSnuli mid-
goma strasburgis sasamarTlom pirvelad daafiqsira samoqalaqo 
samarTalwarmoebasTan dakavSirebiT saqmeSi - Hornsby v. Greece,52 
xolo 2005 wels saqarTvelosTan mimarTebiT samoqalaqo saqmeebSi 
_ “Amat-G” Ltd and Mebaghishvili v. Georgia53 da Iza Ltd and Makrakhi-
dze.54 

analogiuri midgoma sisxlissamarTlebriv saqmesTan dakavSirebiT 
adamianis uflebaTa evropuli sasamarTlos didma palatam pirvelad 
gamoamJRavna saqmeze - Assanidze v. Georgia55, romelic exeboda qvey-
nis uzenaesi sasamarTlos mier sisxlis samarTalwarmoebis saqmeze 
gamotanili gamamarTlebeli ganaCenis aRusruleblobas TiTqmis 3 
wlis manZilze. aRniSnul saqmeSi evropuli sasamarTlos didma pala-
tam erTmniSvnelovnad ganacxada, rom:

52.  1997 wlis 19 martis gadawyvetileba.
53.  2005 wlis 27 seqtembris gadawyvetileba, 47-e punqti.
54.  2005 wlis 27 seqtembris gadawyvetileba, 42-e punqti.
55.  2004 wlis 8 ivlisis gadawyvetileba.
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` ...gamotanili ganaCenis aRsruleba aRqmul unda iqnes rogorc 
sasamarTlo ganxilvis ganuyofeli nawili me-6 muxlis mizne-
bisaTvis (ix. mutatis mutandis, zemoxsenebuli saqme Hornsby v. Gree-
ce, me-40 punqti; Burdov v. Russia, # 59498/00, 34-e_35-e punqtebi, 
ECHR 2002-III; da Jasiuniene v. Lithuania, # 41510/98, 27-e punqti, 2003 
wlis 6 marti).

konvenciis me-6 muxliT miniWebuli garantiebi iluziuri iqne-
boda, Tuki xelSemkvreli saxelmwifos erovnuli sakanonmdeblo 
Tu administraciuli sistema miscemda imis SesaZleblobas, rom ga-
mamarTlebeli sasamarTlo gadawyvetileba gamarTlebuli piris 
sazianod ganuxorcielebeli darCeniliyo. daujerebeli iqnebo-
da, rom me-6 muxlis 1-li punqti, amave muxlis me-3 punqtTan erTad 
aRebuli, moiTxovdes xelSemkvreli saxelmwifosagan pozitiuri 
nabijebis gadadgmas yvela im pirTan mimarTebiT, romlebsac bra-
li waeyenaT sisxlis samarTlis danaSaulis CadenaSi (sxva magali-
TebTan erTad ix. Barberà, Messegué and Jabardo v. Spain, 1988 wlis 
6 dekembris gadawyvetileba, seria # 146, gv. 33-34, 78-e punqti) da 
detalurad gansazRvravdes procesSi monawile mxaris garantiebs 
(samarTalwarmoeba, romelic aris samarTliani, sajaro da swrafi), 
amave dros, ar icavdes gamamarTlebeli gadawyvetilebis ganxor-
cielebas, romelic gamotanil iqna aseTi samarTalwarmoebis Sede-
gad. sisxlis samarTalwarmoeba Seadgens erT mTlian nawils da me-6 
muxliT garantirebuli dacva ar wyvets moqmedebas pirvel instan-
ciaSi miRebuli gadawyvetilebis Semdgom (ix. mutatis mutandis, Belziuk 
v. Poland, 1998 wlis 25 martis ganaCeni, moxsenebebi 1998-II, gv. 570, 37-e 
punqti).“56 

6)	 winamdebare gadawyvetilebasTan57 dakavSirebiT, gansakuTre-
biT mniSvnelovania is, rom saqarTvelos sakonstitucio sasamarT
lom gamoiyena ara mxolod saerTaSorisosamarTlebrivi aqtis de-
bulebebi _ samoqalaqo da politikur uflebaTa saerTaSoriso 
paqtis me-9 muxlis 1-li punqtis me-2 da me-3 winadadebebi, aramed 
adamianis uflebaTa evropuli sasamarTlos precedentuli samar-
Talic. 

sakonstitucio sasamarTlo daeyrdno saqmeSi - W v. Switzerland58 
56.  Assanidze v. Georgia, 182-e punqti.
57.  saqmis # 2/3/182,185,191, 2003 wlis 29 ianvris gadawyvetileba.
58.  1993 wlis 26 ianvris gadawyvetileba. aucilebelia yovelTvis gvaxsovdes komparati-
vistuli (SedarebiTi) gamokvlevebiT dadgenili saSualo vadebi, romlebsac daeyrdno mo-
samarTle petiti Tavis gansxvavebul azrSi saqmeze - W v. Switzerland. Cveulebrivi saqmee-
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- gamoyenebul midgomas da gamoZiebis interesebSi piris 4 welze met 
xans patimrobaSi yofna da gaTavisuflebis moTxovnaTa dakmayofi-
lebaze uari gonivrulad miiCnia, adamianis uflebaTa evropuli kon-
venciis me-5 muxlis me-3 punqtis gagebiT. 

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-9 
muxlis me-3 punqtis Tanaxmad, sisxlis samarTlis braldebiT daka-
vebul an dapatimrebul yovel pirs ufleba unda hqondes, misi saqme 
ganixilos sasamarTlom gonivrul vadaSi.

am kuTxiT mniSvnelovania adamianis uflebaTa komitetis mier 
ganxiluli saqme - Koné v. Senegal (386/89), romelSic komitetma aR-
niSna, rom 

`gonivruli vada~ me-9 muxlis me-3 punqtis mniSvnelobiT, unda 
Sefasdes TiToeul konkretul saqmeSi, maSin, rodesac ar arsebobs 
specialuri garemoebebi, romlebic gaamarTlebda oTxi wliTa da 
oTxi TviT xangrZliv patimrobas... xsenebuli ar SeiZleba miCneul 
iqnes me-9 muxlis me-3 punqtis Sesabamisad.59 

Koné-s saqme adasturebs, rom me-9 muxlis me-3 punqtis Tanax-
mad, ar arsebobs winaswari patimrobis mkacrad gansazRvruli xan-
grZlivoba. Tumca, oTxwliani winaswari patimrobis gamarTlebis 
sakiTxi kiTxvis niSnis qveS unda dadges. meore mxriv, saqmeSi - 
Wolf v. Panama (289/88), romelSic TaRliTobis gamo dakavebasa da 
ganaCenis gamotanamde oTx weliwad - naxevari gavida, komitetma 
gaivaliswina saqmis sirTule da ar daadgina saerTaSoriso paqtis 
darRveva.60

bisTvis gaTvaliswinebuli iyo or an sam Tveze naklebi periodi, xolo erT welze naklebi 
_ ekonomikuri danaSaulisa da gakotrebis saqmeebisTvis. es SeiZleba zusti cifrebi ar 
iyos gafarToebuli evropis sabWosTvis, magram isini, SesaZloa, kvlav rCebodnen amosa-
val wertilad imis ganxilvisas, arsebobs Tu ara saqmeze iseTi faqtorebi, rac winaswari 
patimrobis gaxangrZlivebas sadavod ar xdis. ufro metic, ramdenadac me-5 muxlis me-3 
punqtiT gaTvaliswinebuli gonivrulobis garantia mxolod TavisuflebaaRkeTil pirTa 
mimarT gamoiyeneba, mniSvnelovania imis mxedvelobaSi miReba, rom evropuli sasamarTlos 
miTiTebebi sisxlis samarTalwarmoebis xangrZlivobis gonivrulobasTan dakavSirebiT, me-
6 muxlis 1-li punqtis Sesabamisad, romelic yvela saxis samarTalwarmoebisas gamoiye-
neba, saxelmZRvanelod ar unda iqnes miCneuli, ramdenadac ganmcxadeblebi, romlebic 
me-6 muxlis 1-li punqtis darRvevaze Civian, imitom, rom maT mimarT samarTalwarmoebis 
xangrZlivoba gonivruli ar iyo, yovelTvis ar arian dapatimrebulni da amdenad, SesaZle-
belia, me-6 muxlis konteqstSi gaWianureba ufro lmobierad ganixilebodes. saqmeebze: I.A. 
v. France, B. v. Austria evropulma sasamarTlom me-5 muxlis me-3 punqtis da ara me-6 muxlis 
1-li punqtis darRveva daadgina.
59.  Sarah Joseph, Jenny Schultz, and Melissa Castan, The International Covenant on Civil and Political 
Rights, Cases, Materials, and Commentary, Second Edition, Oxford Press, 2004, 330.
60.  iqve, gv. 432.
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`gonivrulobis~ gansazRvrisas adamianis uflebaTa evropul 
sasamarTlos arasodes gamouTqvams azri, rom arsebobs winaswari 
patimrobis maqsimaluri xangrZlivoba, romlis gadacilebac ar Sei-
Zleba, ramdenadac es in abstracto Sefaseba iqneboda, gadawyvetileba 
ki yovelTvis TiToeuli saqmis konkretul garemoebebs unda iTva-
liswinebdes. gonivrul vadaSi gasamarTlebis uflebaze evropulma 
sasamarTlom saqmeze - Stögmüller v. Austria - Semdegi daadgina:

`yvela mxriv aRiarebulia, rom SeuZlebelia am cnebis dReebis, 
kvirebis, Tveebisa Tu wlebis mixedviT, an kidev drois sxvadasxva 
monakveTSi gadaTargmna danaSaulis simZimis mixedviT~.61

arsebobs umniSvnelovanesi sami faqtori, romelTac evropuli 
sasamarTlo mxedvelobaSi iRebs. esenia: saqmis sirTule, Tavisufle-
baaRkveTili piris qceva da xelisufalTa qmediToba. sakonstitucio 
sasamarTlos mier gamoyenebuli saqmis - W. v. Switzerland - msgavsad, 
saqmeSi - Scott v. Spain62 - 4 welze meti xnis periodiT xangrZlivi pati-
mroba iyo, magram, vinaidan es ukanaskneli ufro ioli iyo pirvelTan 
SedarebiT, strasburgis sasamarTlom gaxangrZlivebul patimrobas-
Tan mimarTebiT CaTvala, rom gonivruli drois farglebs scilde-
boda da, Sesabamisad, daadgina evropuli konvenciis me-5 muxlis me-3 
punqtis darRveva. 

evropuli konvenciis me-5 muxlis me-3 punqtSi asaxuli garantia 
dapatimrebuli piris mimarT moiTxovs, rom xelisuflebam amtkicos 
`gansakuTrebuli mondomeba saqmis warmoebisas~.63

gadawyvetilebis gamotanisas sakonstitucio sasamarTlom ase-
ve ganacxada: gasaTvaliswinebelia is faqtic, rom mopasuxe mxaris 
erovnuli kanonmdebloba uSvebda sasamarTlo ganxilvis mimdina-
reobis periodSi piris am xangrZlivobiT patimrobaSi yofnas, vi-
naidan strasburgis sasamarTlo Tavdapirvelad ixilavs Sidasaxel-
mwifoebrivi standartebis dacvas da Semdgom am standartebis evro-
pul konvenciasa da precedentul samarTalTan Sesabamisobas.

xsenebulTan dakavSirebiT damatebiT SeiZleba iTqvas, rom stras-
burgis sasamarTlos precedentuli samarTlis Tanaxmad, qveynis 
erovnuli kanonmdebloba, romelic winaswari patimrobis maqsimalur 
vadas iTvaliswinebs, konvenciis SesabamisobasTan dakavSirebiT pro-

61.  1969 wlis 10 noembris gadawyvetileba, seria A #9.
62.  1996 wlis 18 dekembris gadawyvetileba.
63.  mraval sxva gadawyvetilebas Soris ix.: Herczegfalvy v. Austria, 1992 wlis 24 seqtem-
beri, seria A # 244, 71-e punqti.
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blemebs ar wamoWris. Tumca, cxadia, maqsimaluri vadisTvis gada-
mwyveti mniSvnelobis miniWeba Secdoma iqneboda, ramdenadac swored 
saqmis konkretuli garemoebebi gansazRvravs, aris Tu ara gonivru-
li vadis moTxovna daculi.

7)	 winamdebare saqmeSi64 sakonstitucio sasamarTlom nawilobriv 
daakmayofila mosarCeleTa moTxovna da arakonstituciurad cno 
Sekrebebisa da manifestaciebis Sesaxeb saqarTvelos kanonis me-8 
muxlis me-5 punqti, agreTve me-14 muxlis pirveli punqtis debule-
ba: `amis Sesaxeb gadawyvetilebas iRebs uflebamosili warmomadgene-
li~.

sakonstitucio sasamarTlom ixelmZRvanela gaerTianebuli ere-
bis organizaciis samoqalaqo da politikur uflebaTa saerTaSori-
so 21-e muxliT da aRniSna, rom samoqalaqo da politikur uflebaTa 
saerTaSoriso paqti icavs mSvidobiani Sekrebis uflebas, Tumca Se-
krebis Tavisufleba ar aris absoluturi ufleba. 

pirvel rigSi, es Tavisufleba moicavs mxolod mSvidobian Se-
krebebs da Sekrebebi ar unda atarebdes Zaladobriv xasiaTs. Tum-
ca xsenebulidan ar gamomdinareobs, rom xelisuflebis organoebi 
gaTavisuflebulni arian adamianis uflebaTa valdebulebebisagan 
Zaladobrivi Sekrebebis kontrolirebisas. daniis saxelmwifos-
Tan mimarTebiT adamianis uflebaTa komitetis mier gamocemuli 
mimoxilvebidan65 SeiZleba davaskvnaT, rom Zaladobriv Sekrebeb-
Si mSvidobiani monawileoba SeiZleba moxvdes 21-e muxlis dacvis 
sferoSi.66

saerTaSoriso paqtis 21-e muxlis mniSvnelobiT mSvidobiani Se-
krebebi `SeiZleba~ (`ne peut faire l’objet que~) SeizRudos mxolod war-
modgenili muxlis me-2 winadadebaSi CamoTvlili pirobebis Tanaxmad 
da SezRudvebi 
•	 ganxorcielebuli unda iyos kanonis Sesabamisad;
•	 unda emsaxurebodes erT-erT dasaxul mizans;
•	 aucilebeli unda iyos demokratiul sazogadoebaSi dasaxuli 

miznis misaRwevad.67

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis 21-e 

64.  saqmis # 2/2/180-183, 2002 wlis 5 noembris gadawyvetileba.
65.  (1997) UN Doc. CCPR/C/79/Add. 68, me-14 punqti. 
66.  Sarah Joseph, Jenny Schultz, and Melissa Castan, The International Covenant on Civil and 
Political Rights, Cases, Materials, and Commentary, Second Edition, Oxford Press, 2004, gv. 569.
67.  M. Nowak, UN Covenant on Civil and Political Rights: CCPR Commentary, (N.P. Engel, Kehl, 
1993), gv. 377. 
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muxlze arsebuli erTaderTi saqmea Kivenmaa v. Finland (412/90).68

aRniSnuli ufleba aseve gaTvaliswinebulia adamianis uflebaTa 
evropuli konvenciis me-11 muxliT, romelic acxadebs Semdegs: 

`1.	 yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebisa, 
agreTve sxvebTan gaerTianebis Tavisuflebisa, maT Soris, ufleba 
profesiuli kavSirebis Seqmnisa da masSi gaerTianebisa sakuTari in-
teresebis dasacavad. 

2.	 dauSvebelia raime SezRudvis daweseba am uflebaTa ganxor-
cielebaze, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia 
kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli 
uSiSroebis an sazogadoebrivi usafrTxoebis interesebisaTvis, 
uwesrigobis an danaSaulis aRsakveTad, janmrTelobisa Tu moralis 
an sxvaTa uflebaTa da TavisuflebaTa dasacavad. es muxli xels ar 
uSlis saxelmwifos, daawesos kanonieri SezRudvebi am uflebaTa 
ganxorcielebaze SeiaraRebuli Zalebis, policiis an saxelmwifo 
administraciis warmomadgenlebis mimarT.~

evropuli konvenciis me-11 muxli uzrunvelyofs iseT Rirebule-
bas, rogoricaa adamianTa Sekrebisa da gaerTianebis ufleba. rogorc 
muxlis Sinaarsidan naTlad Cans, igi moicavs da aerTianebs or, erTi 
SexedviT, martiv da erTgvarovan uflebas Sekrebasa da gaerTianeba-
ze. magram me-11 muxli ar uzrunvelyofs Sekrebis Tavisuflebas per 
se, igi mxolod mSvidobiani Sekrebis uflebas gulisxmobs.69

me-11 muxliT uzrunvelyofili ufleba mSvidobian Sekrebasa da 
gaerTianebaze mWidrodaa dakavSirebuli azris gamoxatvis Tavisu-
flebasTan (romelic daculia konvenciis me-10 muxliT) da azris, 
sindisisa da religiis TavisuflebasTan, romelic, Tavis mxriv, 
uzrunvelyofilia konvenciis me-9 muxliT. evropulma sasamarTlom 
ramdenjerme aRniSna xazgasmiT, rom me-9 da me-10 muxlebis moqmede-
bis farglebi Zalian SezRuduli iqneboda, Tu ar iarsebebda azrTa 
da SexedulebaTa gacvlis garantia sxvebTan erTobliobaSi, kerZod, 
gaerTianebis saSualebiT, romelic moicavs erTnairi Sexedulebe-
bis, interesebisa da rwmenis mqone adamianebs.70 mSvidobiani Sekre-
bisa da gaerTianebis Tavisuflebis erT-erT mizani, SesaZloa, iyos 
azris qona da informaciisa da mosazrebebis miReba an gavrceleba.71 

68.  Sarah Joseph, Jenny Schultz, and Melissa Castan, The International Covenant on Civil and 
Political Rights, Cases, Materials, and Commentary, Second Edition, Oxford Press, 2004, gv. 570.
69.  G. v. Federal Republic of Germany, DR 60/256 da aseve ix. H. v. Austria.
70.  Chassagnou and others v. France (2000) 29 EHRR.
71.  Ahmed and others v. U.K.
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amitomac, rodesac strasburgis sasamarTloSi Setanili ganacxadi 
exeba me-9, me-10 da/an me-11 muxlebs, sasamarTlom SesaZloa Sesaba-
misi ganacxadi ganixilos mxolod erT-erTi muxlis WrilSi rogorc 
lex specialis. Sesabamisi saqmis calkeuli garemoebebidan gamomdinare, 
sasamarTlos aseve SeuZlia, daadginos me-9_me-11 muxlebidan erTze 
metis darRveva.

me-11 muxlTan dakavSirebiT, evropuli sasamarTlo gansakuTrebuli 
da detalurad ganixilavs ganacxadebs, romlebic exeba politikuri xa-
siaTis mqone Sekrebebs, vidre sxva saxis SekrebebTan dakavSirebul sa-
qmeebs. es aixsneba imiT, rom politikuri mosazrebebis gamoxatvisa da 
politikuri gaerTianebebis Tavisuflebas strasburgis organo miiCne-
vs rogorc demokratiuli sazogadoebis arsebobisa da funqcionirebis 
erT-erT yvelaze ufro mniSvnelovan winapirobas. 

mSvidobiani Sekrebis Tavisuflebis ufleba iTvleba erT-erT 
yvelaze ufro mniSvnelovan winapirobad demokratiuli sazoga-
doebis arsebobisaTvis. Sekreba aucileblad unda iyos mSvido-
biani, raTa moxvdes me-11 muxlis dacvis sferoSi. me-11 muxli 
ar icavs Sekrebas, romelsac aqvs Zaladobrivi an danaSaulebrivi 
miznebi, rac SemdgomSi gadaizrdeba sazogado areulobaSi.72 Tum-
ca me-11 muxli icavs Sekrebas, romlis drosac arsebobs Sekrebis 
mowinaaRmdege demonstrantTa mier CaSlis realuri riski da mo-
salodneli Zaladobis kontrols ver ganaxorcieleben Sekrebis 
organizatorebi.73 

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis 21-e 
muxlisagan gansxvavebiT, adamianis uflebaTa da ZiriTad Tavisu-
flebaTa dacvis evropuli konvenciis me-11 muxlis WrilSi pre-
cedentul samarTalSi mravlad moipoveba strasburgis sasamarT-
los mier gamotanili gadawyvetilebebi. strasburgis sasamarTlo 
praqtikidan naTlad Cans, rom konvencia ara marto avaldebulebs 
xelSekrulebis monawile saxelmwifoTa xelisuflebis organoebs, 
pativi scen konvenciiT gansazRvrul uflebebsa da Tavisuflebebs, 
aramed aseve moiTxovs, rom saxelmwifoebma uzrunvelyon ufle-
baTa da TavisuflebaTa nebismieri darRvevis aRkveTa da darR-
vevis Sedegad gamowveuli Sedegebis gamosworeba. swored amitom 
konvenciis efeqtiani ganxorcielebis uzrunvelyofis valdebu-
leba SesaZloa, saxelmwifos akisrebdes pozitiur valdebulebas 
konkretuli RonisZiebis gatarebis TvalsazrisiT, Tundac ker-
Zo pirebis urTierTobasTan mimarTebiT. aRniSnulis safuZvelze 

72.  G v. Germany.
73.  Christians against Racism and Fascism v. the United Kingdom.
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sasamarTlom gansazRvra, rom ufleba mSvidobiani Sekrebis Tavi-
suflebisa moicavs demonstraciis mowinaaRmdegeebisagan dacvis 
uflebasac, radgan mxolod am gziT aris SesaZlebeli uflebis 
efeqtianad ganxorcieleba im jgufebis mier, romlebsac surT, 
gamarTon demonstracia metad sadavo sakiTxebTan dakavSirebiT: 

`mSvidobiani Sekrebis efeqtiani ganxorcieleba ar SeiZleba Se-
moifarglos saxelmwifos mxolod im valdebulebiT, rom ar Caerios 
uflebis ganxorcielebaSi: mxolod negatiuri koncefcia ar iqnebo-
da me-11 muxlis moTxovnebis Sesabamisi. me-8 muxlis msgavsad, me-11 
muxli zogjer moiTxovs pozitiur RonisZiebebs, romlebic unda 
ganxorcieldes Tundac kerZo pirebTan mimarTebiT, ra Tqma unda, 
Tu amis saWiroeba warmoiSoba.~74

im SemTxvevaSi, Tu xelisuflebis organoebis mier uzrunvelyofi-
li dacvis RonisZiebebi ar aRmoCndeba sakmarisi, raTa Sesabamis jgu-
fs mieces ufleba mSvidobiani Sekrebis Tavisuflebisa, aRniSnuli 
faqti iqneba uflebis SezRudva, romelic gamarTlebisaTvis ganx-
ilul unda iqnes me-2 punqtSi mocemul SezRudvaTa TvalsazrisiT. 

strasburgis sasamarTlos mier ganxilul saqmeSi - Plattform “Arzte 
fur das Leben” v. Austria - mSvidobiani msvleloba SeaCeres da daSales 
mowinaaRmdegeebma, miuxedavad imisa, rom xelisuflebis organoebs gan-
Tavsebuli hyavdaT policiis Zalebi demonstraciis Catarebis adgilas. 
marTalia, msvlelobis monawile pirebs miayenes Seuracxyofa, dauSi-
nes kvercxebi da balaxis bRujebi, magram arcerTi monawile ar da-
Savebula. ganmcxadeblebi amtkicebdnen, rom maT arasakmarisad icavda 
policia demonstraciis mowinaaRmdegeebisagan. strasburgis sasamar-
Tlom daadgina, rom, marTalia, saxelmwifoebs ekisrebaT pozitiuri 
valdebuleba, ganaxorcielon gonivruli da Sesabamisi RonisZiebebi, 
raTa xeli Seuwyon kanonieri demonstraciebis gamarTvas, magram es 
imas ar niSnavs, rom xelisuflebis organoebi valdebuli iyvnen, es 
ganexorcielebinaT absolutur formebSi. sxva sityvebiT rom vTqvaT, 
evropuli sasamarTlos ganmartebiT, xelisuflebis organoebs ekisre-
baT valdebuleba, mxolod gonivrul farglebSi da saqmis konkretu-
li garemoebebidan gamomdinare ganaxorcielon mSvidobiani Sekrebis 
uzrunvelyofis RonisZiebebi. Sesabamisad, sasamarTlom daadgina, rom 
ar momxdara me-11 muxliT gansazRvruli pozitiuri valdebulebis da-
rRveva saxelmwifo xelisuflebis organoebis mxridan.

74.  saqmeze - Plattform - “Arzte fur das Leben” v. Austria - gamotanili gadawyvetileba, 1988 
wlis 21 ivnisi.
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4.	  uzenaesi sasamarTlos mier adamianis uflebaTa evropuli 
konvenciisa da precedentuli samarTlis gamoyenebis  
sasamarTlo praqtika

8)	 winamdebare saqmeSi75 mosarCele moiTxovda saqmis damate-
biT gamoZiebaSi dabrunebas. gadawyvetilebis gamotanisas uzenaesi 
sasamarTlos sisxlis samarTlis saqmeTa palatam ixelmZRvanela 
adamianis uflebaTa evropuli konvenciis me-2 muxliT da aRniSna, 
rom, vinaidan policielis mier eWvmitanilis sicocxlis ganzrax 
mospoba materialuri samarTlebrivi sikeTis dazianebis mcdelo-
bis Cadenisas dakavebis mizniT, im viTarebaSi, rodesac am pirisa-
gan sxva pirovnebas araviTari safrTxe ar emuqreba, sayovelTaod 
aRiarebuli sicocxlis uflebis xelyofaa da aSkarad ewinaaRmde-
geba samarTlebrivi sikeTis dacvis sisxlissamarTlebriv koncef-
cias. 

adamianis uflebaTa evropuli konvenciis me-2 muxlis Tanaxmad:

`1.	 yoveli adamianis sicocxlis ufleba kanoniT aris daculi. 
aravis sicocxle ar SeiZleba ganzrax iyos xelyofili. sicocxlis 
xelyofa dasaSvebia mxolod sasamarTlos mier gamotanili sasikvdi-
lo ganaCenis aRsrulebis Sedegad, iseTi danaSaulis CadenisaTvis, 
romlisTvisac kanoni iTvaliswinebs am sasjels.

2.	 sicocxlis xelyofa ar CaiTvleba am muxlis sawinaaRmdegod 
Cadenil qmedebad, Tu is Sedegad mohyva Zalis gamoyenebas, romelic 
absolutur aucileblobas warmoadgenda: 

a)	 nebismieri piris dasacavad aramarTlzomieri Zaladobisa-
gan;

b)	 kanonieri dakavebisaTvis an kanonierad dapatimrebuli piris 
gaqcevis aRsakveTad;

g)	 kanonier RonisZiebaTa ganxorcielebisas ajanyebis an amboxe-
bis CasaxSobad.~

sicocxlis uflebasTan dakavSirebiT unda aRiniSnos, rom es 
ufleba aris adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropul konvenciaSi gansazRvrul uflebaTa da TavisuflebaTagan 
`erT-erTi yvelaze umniSvnelovanesi da fundamenturi Rirebuleba 
demokratiuli sazogadoebisaTvis, romelsac emyareba TviT evropis 

75.  uzenaesi sasamarTlo: saqmis # 81, 2001 wlis 10 maisis gadawyvetileba, sisxlis sa-
marTlis saqmeTa palata.
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sabWo~.76 sicocxlis uflebis fundamentur mniSvnelobas xazs usvams 
is garemoebac, rom am muxliT daculi ufleba absoluturi xasia-
Tisaa da, konvenciis me-15 muxlis me-2 nawilis (gadaxveva sagangebo 
mdgomareobis dros) Tanaxmad, dauSvebelia misgan gadaxveva omis an 
sxva sagangebo mdgomareobis arsebobisas. 

evropuli konvenciis me-2 muxli saxelmwifoebs akisrebs rogorc 
negatiur, ise pozitiur valdebulebebs. negatiuri valdebuleba 
gulisxmobs, rom saxelmwifom da xelisuflebis organoebis warmo-
madgenlebma ar unda waarTvan aravis sicocxle, garda konkretuli, 
amave muxlSi CamoTvlili gamonaklisi SemTxvevebisa. Tumca dRevan-
del etapze im saxelmwifoebs, romlebmac moaxdines konvenciis me-6 
damatebiTi oqmis ratificireba,77 ekrZalebaT sikvdiliT dasja mS-
vidobian periodSi. konvenciis me-13 damatebiTma oqmma kidev ufro 
absoluturi gaxada sicocxlis ufleba da akrZala sikvdiliT das-
ja omianobis periodSic ki. rac Seexeba saxelmwifoebis pozitiur 
valdebulebas, igi gulisxmobs sicocxlis dacvas da avaldebulebs 
xelisuflebis organoTa warmomadgenlebs, warmarTon adekvaturi, 
jerovani da srulyofili gamoZieba fataluri SemTxvevebis arsebo-
bisas. 

Tumca es ar unda gavigoT ise, TiTqos sicocxlis ufleba garan-
tias aZlevs nebismier pirs, daculi iyos sikvdilis yvela safrTxi-
sagan. rogorc amas evropuli konvenciisa da strasburgis sasamarT-
los precedentuli samarTlis gamoCenili mkvlevari acxadebda:

`kanoniT daculi unda iqnes ara TviT sicocxle, aramed sico-
cxlis ufleba~.78

ufro metic, adamianis uflebaTa evropulma sasamarTlom saqmis 
- W. v. the United Kingdom79 - ganxilvisas ganacxada, rom konkretuli 
saxelmwifos xelisuflebis organoebis pozitiuri valdebuleba _ 
daicvan sicocxle, ra Tqma unda, imas ki ar gulisxmobs, rom saxel-
mwifom yvela adamiani uzrunvelyos piradi mcveliT, aramed gulisx-
mobs xelisuflebis organoebis valdebulebas, aRZran samarTalwar-

76.  ix. adamianis uflebaTa evropuli sasamarTlos mier 1995 wlis 27 seqtembers ga-
motanili gadawyvetileba saqmeze - McCann and others v. the United Kingdom (ganacxadi 
#18984/91).
77.  saqarTvelom me-6 damatebiTi oqmis ratificireba moaxdina 2000 wlis 1 maiss, xolo 
me-13 oqmisa _ 2003 wlis 1 seqtembers.
78.  J.E.C. Fawcett, The Application of the European Convention on Human Rights, me-2 gamocema, 
Oxford, 1987, gv. 37.
79.  ix. adamianis uflebaTa evropuli sasamarTlos 1983 wlis gadawyvetileba (ganacxadi 
9348/81) da saqme X. v. the United Kingdom and Ireland (ganacxadi #9829/82).
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moeba, jerovnad da srulyofilad gamoiZion konkretuli SemTxveve-
bi da moiZion piri, romelmac Caidina mkvleloba, raTa warudginon 
igi marTlmsajulebas.

winamdebare gadawyvetilebasTan dakavSirebiT, mizanSewonilia 
policiis mier Catarebul operaciebTan strasburgis sasamarT-
los midgomis ganxilva. erT-erTi pirveli saqme, romelic adamianis 
uflebaTa evropulma sasamarTlom ganixila sicocxlis uflebasTan 
dakavSirebiT, iyo - McCann and others v. the United Kingdom80. aRniSnu-
li saqme exeboda gaerTianebuli samefos jariskacebis mier irlan-
diis ganmaTavisuflebeli armiis (IRA) wevrTa sasikvdilod daWras, 
raTa Tavidan aecilebinaT bombis damontaJeba da misi afeTqeba gi-
braltaris centrSi. aRniSnuli moqmedebis ganxorcielebasTan daka-
vSirebiT gaerTianebuli samefos jariskacebs hqondaT operatiuli 
informacia. evropulma sasamarTlom, sanam saqmis konkretul fa-
qtebs ganazogadebda da sakuTar Sefasebaze gadavidoda, me-2 muxlis 
interpretaciasTan dakavSirebiT aseTi zogadi komentarebi gaakeTa: 

`sasamarTlo acxadebs, rom me-2 muxlis me-2 punqtSi gansazRvru-
li gamonaklisi vrceldeba, magram ara ganzrax mkvlelobaze. mTlia-
nobaSi, me-2 muxlis teqsti gulisxmobs, rom me-2 muxlis me-2 punqti, 
upirvelesad, im garemoebebsa da SemTxvevebs ki ar adgens, romel-
Ta arsebobisasac nebadarTulia piris ganzrax mkvleloba, aramed 
aRwers im SemTxvevebs, roca nebadarTulia `Zalis gamoyeneba~, ro-
melmac SesaZloa gamoiwvios gaufrTxilebeli Sedegi, anu adamiani-
saTvis sicocxlis warTmeva. Tumca Zalis gamoyeneba unda iyos `ab-
soluturad aucilebeli~.81

termin `absoluturad aucilebelTan~ dakavSirebiT, romelic 
mocemulia me-2 muxlis me-2 punqtSi, evropulma sasamarTlom gan-
marta, rom es ukanaskneli avaldebulebs saxelmwifoebs da xe-
lisuflebis organoebs, rom maT ufro mkacrad da jerovnad ga-
moikvlion Zalis gamoyenebis `aucileblobis~ arseboba, vidre es 
xorcieldeba im dros, rodesac evropuli konvenciis me-8 _ me-
11 muxlebis me-2 nawilebis Tanaxmad, ganisazRvreba _ ramdenad 
`aucilebelia amis ganxorcieleba demokratiul sazogadoebaSi~. 
Sesabamisad, gamoyenebuli Zala umkacresad proporciuli unda 
iyos da unda Seesabamebodes me-2 muxlis me-2 punqtis qvepunqteb-

80.  ix. adamianis uflebaTa evropuli sasamarTlos mier 1995 wlis 27 seqtembers gamota-
nili gadawyvetileba (ganacxadi #18984/91).
81.  iqve.
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Si mocemul kanonier miznebs. zemoaRniSnulidan gamomdinare, ar 
aris gasakviri, rom sicocxlis uflebasTan dakavSirebul saqmeebs 
strasburgis sasamarTlo ganixilavs gansakuTrebuli gulmodgi-
nebiT da yuradRebiT, mxedvelobaSi iRebs saqmesTan dakavSirebul 
yvela garemoebas, maT Soris imas, Tu rogor dagegmes da ganaxor-
cieles xelisuflebis warmomadgenlebma is operacia, romlis Se-
degadac pirs waerTva sicocxle.

xsenebul McCann-is saqmeSi, marTalia, strasburgis sasamarTlom 
dauSva is mosazreba, rom britaneli jariskacebi miRebuli opera-
tiuli informaciis safuZvelze keTilsindisierad varaudobdnen, da 
rom absoluturad aucilebeli iyo eWvmitanili pirebis mimarTule-
biT cecxlis gaxsna bombis afeTqebis Tavidan asacileblad, magram 
ramdenime faqtorma mainc moaxdina sasamarTloze zegavlena da sa-
qmeze gamotanil gadawyvetilebaSi dafiqsirda sicocxlis uflebis 
darRveva, kerZod: strasburgis sasamarTlom, pirvel rigSi, xazgas-
miT aRniSna is, rom xelisuflebis organoebma neba misces eWvmita-
nilebs, Sesuliyvnen gibraltarSi, raTa eTvalTvalaT maTi moqmede-
bebisaTvis, maSin roca Tavisuflad SeeZloT maTi dakaveba sazRvris 
gadalaxvisas; meore mxriv, xelisuflebis organoebs ar dauSviaT is 
SesaZlebloba, rom maTi dazvervis mier mopovebuli informacia Se-
saZloa, mcdari yofiliyo; mesame, jariskacebma avtomaturad gaxsnes 
sasikvdilo cecxli. aRniSnulidan gamomdinare, evropulma sasamar-
Tlom daadgina, rom xelisuflebis organoebma arajerovnad dageg-
mes da ganaxorcieles operacia, romlis Sedegadac eWvmitanilebi 
daxoces.

aseve, konvenciis me-2 muxlTan policiis mier dagegmili da 
ganxorcielebuli operaciis Seusabamobas asaCivrebdnen ganmcxa-
deblebi evropis sasamarTlos winaSe saqmeSi - Andronicou and 
Constantinou v. Cyprus.82 aRniSnul saqmeSi mamakacma Tavisi daniS-
nuli sacole saxlSi mZevlad aiyvana. mas Semdeg, rac policiam 
ramdenime saaTis ganmavlobaSi uSedegod scada molaparakeba ga-
mtacebelTan, romelic SeiaraRebuli iyo cecxlsasroli iara-
RiT, ganxorcielda binis Sturmi, ris Sedegadac gamtacebelic da 
mZevalic daiRupnen. evropulma sasamarTlom miiCnia, rom gamoye-
nebul Zalas ar gadauWarbebia im moculobisaTvis, romelic `ab-
soluturad aucilebeli~ iyo mocemul viTarebaSi. sasamarTlos 
azriT, policiis mier ganxorcielebuli operacia adekvaturad 
iyo dagegmili. aseT viTarebaSi sasamarTlos mier gamoyenebuli 
testi isaa, rom operaciis dros maqsimalurad SesaZlebel far-

82.  1997 wlis 9 oqtombris gadawyvetileba; 25 E.H.R.R. 491.
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glebSi unda Semcirdes piris sicocxlis warTmevis safrTxe. 
1990-iani wlebidan adamianis uflebaTa evropulma sasamarTlom 

da komisiam83 ganixiles ganacxadTa mTeli wyeba, romlebic exeboda 
sikvdilis SemTxvevebs samxreT-aRmosavleT TurqeTSi. magaliTad, 
saqmeSi - Ogur v. Turkey84 _ strasburgis sasamarTlom daaskvna, rom 
konvenciis me-2 muxli dairRva, radgan TurqeTis uSiSroebis Zaleb-
ma arajerovnad dagegmes da ganaxorcieles operacia, romelsac Se-
degad mohyva musa oguris sasikvdilod daWra. aseve, me-2 muxlis 
darRvevad miiCnies aRniSnul saqmeSi is garemoeba, rom xelisufle-
bis organoebma ar Caatares jerovani, efeqtiani da srulyofili 
gamoZieba uSiSroebis Zalebis mier ganxorcielebul moqmedebebTan 
dakavSirebiT. 

analogiuri gadawyvetileba miiRo sasamarTlom saqmeSi - Ergi v. 
Turkey85, romelSic sasamarTlom isev da isev me-2 muxlis moTxovne-
bTan Seusabamod cno uSiSroebis Zalebis mier dagegmili da Cata-
rebuli operacia da, amasTanave, xelisuflebis kompetenturma or-
ganoebma ar awarmoes efeqtiani da srulyofili gamoZieba. Tumca 
amave saqmeSi strasburgis sasamarTlom daaskvna, rom mis winaSe ar 
yofila wardgenili sakmarisi mtkicebulebebi, raTa gonivrul eWvs 
miRma daedgina xelisuflebis organoTa warmomadgenlebis mier gan-
geb ganxorcielebuli mkvleloba. 

zemoTqmulidan gamomdinare, evropuli konvenciis me-2 muxli 
saxelmwifoebs akisrebs rogorc negatiur valdebulebas (ar xel-
yon piris sicocxle), ise pozitiur valdebulebasac (gonivrul far-
glebSi efeqtianad daicvan piris sicocxle da sicocxlis uflebis 
savaraudo darRvevis SemTxvevaSi awarmoon efeqtiani da srulyo-
fili gamoZieba), anu sicocxlis ufleba moicavs rogorc arsebiT 
uflebas, ise procedurul valdebulebebsac.

rogorc zemoT ukve aRiniSna, 1990-ian wlebSi saqmeTa mTel rigSi 
TurqeTis winaaRmdeg, romlebic exeboda samxreT-aRmosavleT Tur-
qeTSi uSiSroebis Zalebis mier ganxorcielebul operaciebs, stras-
burgis sasamarTlom daadgina, rom TurqeTis xelisuflebis orga-
noebma daarRvies me-2 muxliT moculi proceduruli valdebulebe-
bi. saqmeSi - Tanrikulu v. Turkey86 - strasburgis sasamarTlom daadgi-
na, rom TurqeTis xelisuflebis organoebma arsebul garemoebebSi 

83.  adremoqmedi adamianis uflebaTa evropuli komisia da sasamarTlo Seicvala 1998 
wels konvenciis me-11 oqmis ZalaSi Sesvlis Sedegad da Camoyalibda mudmivmoqmedi ada-
mianis uflebaTa evropuli sasamarTlo.
84.  ix. 1999 wlis 20 maisis gadawyvetileba (ganacxadi #21594/93).
85.  ix. 1998 wlis 28 ivlisis gadawyvetileba (ganacxadi #23818/94).
86.  ix. 1999 wlis 8 ivlisis gadawyvetileba (ganacxadi #26763/94).
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ganmcxadeblis meuRlis mkvlelobasTan dakavSirebiT ver awarmoes 
jerovani, srulyofili da efeqtiani gamoZieba.

da bolos, sasikvdilo SemTxvevebis aRkveTa da efeqtiani gamoZieba 
exeba ara marto im sasikvdilo SemTxvevebs, romlebic ganxorcielda 
im momentSi, roca msxverpli imyofeboda xelisuflebis organoebis 
warmomadgenlebis zedamxedvelobaSi (sapatimroSi, sasjelaRsrule-
biT dawesebulebaSi, policiis ganyofilebaSi), aramed maSinac, roca 
xelisuflebis organoebs hqondaT informacia sasikvdilo SemTxve-
vasTan an mis safrTxesTan dakavSirebiT.87

9)	 winamdebare saqmeSi88 samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatam ar daakmayofila mosarCelis sarCeli da aRniSna: 
arasworia mosarCelis miTiTeba imis Taobaze, rom saapelacio sasamar-
Tlom ar gamoiyena adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis evropuli konvenciis me-3 muxlis moTxovnebi. evropuli kon-
venciis me-3 muxlis Sesabamisad, aravin SeiZleba gaxdes wamebis, ara-
adamianuri mopyrobis an dasjis msxverpli. palatis azriT, mocemul 
SemTxvevaSi mopasuxes ase ar mopyrobian. damatebiT, sasamarTlos 
SexedulebiT, aseve arasworia mosarCelis miTiTeba imis Sesaxeb, rom 
saapelacio sasamarTlom ar gamoiyena da daarRvia adamianis ufle-
baTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-14 
muxlis moTxovnebi. am muxlis Sesabamisad, konvenciaSi CamoTvlili 
uflebebiT sargebloba SeuZlia yvelas yovelgvari saxis sqesobrivi, 
rasobrivi, kanis feris, enis, religiuri, politikuri an sxva mrwam-
sis, erovnuli an socaluri warmoSobis, erovnuli umciresobisadmi 
kuTvnilebis, qonebrivi mdgomareobis, dabadebis an sxva garemoebis 
gamo diskriminaciis gareSe.

warmodgenili gadawyvetilebis WrilSi unda iTqvas Semdegi: ada-
mianis uflebaTa evropuli konvenciis me-3 muxlis irgvliv adamianis 
uflebaTa evropulma sasamarTlom araerTxel aRniSna, rom igi de-
mokratiuli sazogadoebis erT-erTi yvelaze fundamenturi Rirebu-
lebaa. me-3 muxlis Tanaxmad, aravin SeiZleba daeqvemdebaros wamebas, 
araadamianur an Rirsebis Semlaxvel mopyrobas an dasjas. winamdeba-
re gadawyvetilebiT, uzenaesi sasamarTlos samoqalaqo, samewarmeo 
da gakotrebis saqmeTa palatam daadgina, rom mopasuxeTa mxridan 
aseTi qmedeba anu wameba, araadamianuri, damamcirebeli mopyroba an 

87.  ix. Ergi v. Turkey, 1998 wlis 28 ivlisis gadawyvetileba (ganacxadi # 23818/94) da 1999 
wlis 6 ivlisis gadawyvetileba saqmeze _ Tanrikulu v. Turkey, ganacxadi #26763/94.
88.  uzenaesi sasamarTlo: saqmis # 3k-606-02, 2002 wlis 12 ivnisis gadawyvetileba, samo-
qalaqo, samewarmeo da gakotrebis saqmeTa palata.
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dasja ar ganxorcielebula.
cxra sityviT formulirebuli me-3 muxli konvenciis erT-erT yve-

laze mokle debulebaa.89 Tumca muxlis moculoba ar moqmedebs mis 
siRrmesa da mniSvnelobaze. saqarTvelos sakonstitucio da saerTo 
sasamarTloebis mosamarTleebi da zogadad xelisuflebis erovnuli 
organoebi ar SeiZleba iyvnen mSvidad, Tuki saTanadod acnobiereben 
am debulebis pativiscemisa da ganxorcielebis mniSvnelobas.

saqarTvelos sakonstitucio da saerTo sasamarTloebis mosamar-
Tleebi aseve unda acnobierebdnen, rom adamianis uflebaTa evro-
puli konvenciis saqarTvelos kanonmdeblobis nawilad gamocxadeba 
gulisxmobs, rom maT, rogorc mosamarTleebs, xSiri Sexeba eqnebaT 
individebTan, romlebic maT winaSe moaxdenen konvenciis muxlebiT 
garantirebuli uflebebis wardgenas.

aRniSnulis erT-erTi TvalsaCino magaliTia swored winamdebare 
saqme, romelSic mosarCele uTiTebda, rom saapelacio sasamarTlom 
ar gamoiyena adamianis uflebaTa evropuli konvenciis me-3 muxlis 
moTxovnebi.

wamebas, rogorc iuridiul termins, aqvs sakuTari gancalkeve-
buli samarTlebrivi mniSvneloba. evropuli sasamarTlos azriT, 
orive terminis _ `wamebis~ da `araadamianuri an damamcirebeli mo-
pyrobis~ _ gamoyenebisas konvenciis avtorTa mizani maTi calsaxa 
gamijvna iyo.90

ufro konkretulad, strasburgis sasamarTlom CaTvala, rom mi-
zanSewonili iqneboda gansakuTrebuli stigmis miniWeba ganzrax ara-
adamianuri mopyrobis dros, romelic iwvevs seriozul da saSinel 
tanjvas.91 sasamarTlom miuTiTa gaerTianebuli erebis organizaciis 
generaluri asambleis 1975 wlis 9 dekembris # 3452 rezoluciis  
1-l muxlze, romlis Tanaxmadac:

`wameba warmoadgens sastiki, araadamianuri da damamcirebeli mo-
pyrobis an sasjelis gamwvavebul da ganzrax formas~.

miuxedavad imisa, rom adamianis uflebaTa evropulma sasamarT-
lom gansazRvra is elementebi, romlebic axasiaTebs mopyrobas an 
sasjels, rogorc wamebas, mas ar ganusazRvravs zustad es termini, 

89.  konvenciis me-2 oqmis me-4 muxlis Tanaxmad, `akrZalulia ucxoelTa koleqtiuri 
gaZeveba.~ es debuleba adamianis uflebaTa evropuli konvenciisa da TandarTuli oqmebis 
yvelaze mokle muxlia.
90.  iqve, gv. 186. ix. uaxlesi saqme Dikme v.Turkey, 2000 wlis 11 ivlisis gadawyvetileba, 
93-e punqti.
91.  iqve, 167-e punqti.
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Tumca evropulma sasamarTlom nawilobriv moiwona gaerTianebuli 
erebis organizaciis wamebis sawinaaRmdego konvenciaSi mocemuli 
gansazRvreba. es konvencia ZalaSi Sevida 1987 wlis 26 ivniss.92 swo-
red am konvenciaSi Camoyalibebul gansazRvrebas iyenebs uzenaesi 
sasamarTlo da ambobs, rom wameba aris iseTi qmedeba, roca pirs 
ganzrax mieyeneba fizikuri an zneobrivi tkivili, an tanjva im miz-
niT, rom misgan an mesame pirisagan miRebul iqnes cnobebi an aRia-
reba, raTa daisajos im qmedebisaTvis, romelic man an mesame pirma 
Caidina, an romlis CadenaSic igi eWvmitanilia, agreTve, daSinebuli 
an iZulebuli gaxdes TviTon an mesame piri, rac emyareba nebismieri 
saxis diskriminacias, amasTan, zemoaRniSnul qmedebas unda Cadiodes 
saxelmwifo Tanamdebobis piri, an sxva piri, romelic saxelmwifos 
rangSi gamodis.

rogorc ukve aRiniSna, evropulma sasamarTlom nawilobriv 
moiwona gaerTianebuli erebis organizaciis wamebis sawinaaRmdego 
konvenciaSi mocemuli da, Sesabamisad, uzenaesi sasamarTlos mier 
gamoyenebuli wamebis gansazRvreba.

evropuli konvenciis 1-li da me-3 muxlebi akisrebs saxelmwifoebs 
mTel rigs pozitiur valdebulebaTa, romelTa daniSnulebaa wamebisa 
da sxva arasaTando mopyrobis formebis aRkveTa da Sesabamisi ana-
zRaurebis uzrunvelyofa. saqmeSi - Assenov and Others v. Bulgaria 93- 
evropulma sasamarTlom daadgina: rom, rodesac piri warmoadgens 
safuZvlian saCivars imasTan dakavSirebiT, rom masze ukanonod da 
me-3 muxlis darRveviT seriozulad ganxorcielda arasaTanado mo-
pyroba policiis an saxelmwifos sxva warmomadgenlebis mier, xsene-
buli debuleba, saxelmwifoebze konvenciis 1-li muxliT dakisrebul 
zogad valdebulebasTan erTad, romlis Sesabamisad, saxelmwifoebi 
valdebulni arian, `TavianTi iurisdiqciis farglebSi, yvelasaTvis 
uzrunvelyon [konvenciaSi] gansazRvruli uflebebi da Tavisufle-
bebi~, moiTxovs, warimarTos oficialuri gamoZieba. gamoZiebis Sede-
gad SesaZlebeli unda iyos pasuxismgebel pirTa dadgena da dasja. 
Tumca yovel saqmeSi saxelmwifos valdebuleba mxolod da mxolod 
warmoiSoba im arasaTanado mopyrobasTan dakavSirebiT, romelic, 
savaraudod, Cadenilia mis iurisdiqciaSi. 

saqmeSi - Labita v. Italy 94 - sasamarTlom daadastura xsenebuli val-
debuleba, radganac sxvagvarad wamebisa da araadamianuri da dama-

92.  ix. gansakuTrebiT, saqme - Akkoç v. Turkey, 2000 wlis 10 oqtombris gadawyvetileba,  
115-e punqti; saqme Salman v. Turkey, 2000 wlis 27 ivnisis gadawyvetileba, 114-e punqti.
93.  1998 wlis 28 oqtombris gadawyvetileba, moxsenebebi 1998-VIII, 94-e punqti.
94.  ix. saqme Labita v. Italy, ganacxadi # 26772/95, 121-e punqti, ECHR 2000-IV.
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mcirebeli mopyrobis zogadi akrZalva, misi fundamenturi mniSvne-
lobidan gamomdinare, praqtikaSi araefeqtiani iqneboda da zogierT 
SemTxvevaSi saxelmwifos warmomadgenlebs SeeZlebodaT im pirTa 
uflebebis darRveva, romlebic maTi kontrolis qveS iqnebodnen 
virtualuri dausjelobiT.

wamebis akrZalva moiTxovs sifxizlis maRal dones sasamarTlo 
organoebis mxridan da sasamarTlo organoebs ayenebs riskis winaSe, 
rom Seurigdnen me-3 muxlis darRvevas, iseve rogorc sakuTari qme-
debebiT ganapirobon diskreciuli darRvevebi. 

prima facie valdebulebis garda, romlis Tanaxmadac, sasamarT-
lo organoebi ar unda CaerTon akrZalul qmedebebSi, rogoricaa 
ukanono sasjelis daweseba, sasamarTlo organoebs ekisrebaT um-
niSvnelovanesi valdebuleba, gamoiZion me-3 muxlis darRvevasTan 
dakavSirebuli pretenziebi. radganac winamdebare muxlis darRveva 
adamianis umniSvnelovanesi da fundamenturi uflebebis garantiebis 
darRvevaa, xsenebul pretenziebTan dakavSirebuli gamoZieba unda 
warimarTos maRal doneze _ gamoZieba unda iyos jerovani, efeqtia-
ni, srulyofili, ris Sedegadac SesaZlebeli iqneba nebismieri dam-
naSavis aRmoCena da dasja.

aRniSnuli amocanis gansaxorcieleblad sasamarTlo organoebs 
unda SeeZloT, gamoavlinon da sworad gaaanalizon, rodesac qme-
deba xelyofs me-3 muxlSi moxseniebul akrZalvas, xolo, darRvevis 
SemTxvevaSi, unda SeZlon Sesabamisi anazRaurebis miniWeba.

pretenziebTan dakavSirebiT adekvaturi sapasuxo RonisZiebebis 
gautareblobam SesaZloa, wamoWras me-3 muxlis calkeuli da dis-
kreciuli darRveva sasamarTlo organoebis mxridan. igi SeiZleba 
moxdes, rodesac me-3 muxlis procesualuri aspeqtebi ar Sesru-
lebula, an radganac sasamarTlo organoebis mxridan moqmedebam 
Tu umoqmedobam Tavad gamoiwvia aseTi tanjva im pirebSi, romlebic 
cdilobdnen kanonmdeblobiT gansazRvruli dacvis saSualebebis 
mopovebas.

sasamarTlo organoebs unda hqondeT saSualebebi, raTa pirebs 
SesTavazon da ganaxorcielon efeqtiani dacva akrZaluli qmedebe-
bisagan. es niSnavs, rom sakanonmdeblo sistema adekvaturad unda 
iyos mowyobili da gamoyenebuli efeqtiani dacvis uzrunvelsa-
yofad. sakanonmdeblo sistemaSi arsebuli xarvezebi ganapirobebs 
sasamarTlo organoebis mier evropuli konvenciis me-3 muxlis po-
tenciur darRvevas.

rogorc zemoT aRiniSna, am saqmeSi mosarCele aseve uTiTebs, rom 
saapelacio sasamarTlom ar gamoiyena da daarRvia evropuli konven-
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ciis me-14 muxlis (diskriminaciis akrZalva) moTxovnebi. amis sawinaaR-
mdegod uzenaesi sasamarTlos palata ar daeTanxma mosarCelis mi-
TiTebas imis Sesaxeb, rom saapelacio sasamarTlom ar gamoiyena da 
daarRvia adamianis uflebaTa evropuli konvenciis me-14 muxlis mo-
Txovnebi, romlebic iTvaliswinebs, rom am konvenciiT gaTvaliswine-
buli uflebebiTa da TavisuflebebiT sargebloba uzrunvelyofilia 
yovelgvari diskriminaciis gareSe, ganurCevlad sqesis, rasis, kanis 
feris, enis, religiis, politikuri Tu sxva Sexedulebebis, erovnuli 
Tu socialuri warmoSobis, erovnuli umciresobisadmi kuTvnilebis, 
qonebrivi mdgomareobis, dabadebisa Tu sxva niSnisa.

me-13 muxlis (samarTlebrivi dacvis efeqtiani saSualebis ufle-
ba) msgavsad, me-14 muxlis darRvevasTan dakavSirebuli saCivari, Se-
saZloa, evropuli sasamarTlos winaSe wardgenil iqnes mxolod kon-
venciis me-2_me-12 muxlebsa da damatebiT oqmebSi mocemul romeli-
me substanciur uflebasTan erTobliobaSi. me-14 muxli moiTxovs, 
rom substanciuri uflebebis ganxorcielebisas ar iqnes daSvebuli 
diskriminacia. me-13 muxlisagan gansxvavebiT, saqmeSi CarTvamde igi 
ar moiTxovs substanciuri uflebis darRvevasTan dakavSirebul  
mtkicebulebas. amasTan, diskriminaciis SesaZlo formebi, romlebic 
CamoTvlilia me-14 muxlSi, amomwuravi ar aris.

diskriminaciasTan dakavSirebuli erT-erTi pirveli saqme gaxl-
daT Belgian Linguistics v. Belgium.95 saqme exeboda frangulad mola-
parake belgielebs, romlebic cxovrobdnen holandiurad molapa-
rake municipalitetebSi da moiTxovdnen uflebas, TavianTi Svile-
bisaTvis uzrunveleyoT ganaTleba frangul enaze. saqmeze miRebul 
gadawyvetilebaSi sasamarTlom Camoayaliba ZiriTadi principebi da 
midgomebi me-14 muxlTan dakavSirebiT:

`Tanasworobis principi irRveva, rodesac gansxvavebas ar gaaCnia 
obieqturi da gonivruli gamarTleba. gamarTlebis arseboba unda Se-
fasdes RonisZiebis miznebTan da SedegebTan mimarTebiT, ra drosac 
gaTvaliswinebul unda iqnes is principebi, romlebic prevalireben 
demokratiul sazogadoebaSi. mopyrobis gansxvaveba konvenciiT gan-
sazRvruli uflebis ganxorcielebisas ara marto unda emsaxurebo-
des kanonier mizans, me-14 muxlis darRveva ikveTeba maSinac, roca 
dadgindeba, rom proporciulobis principi iyo darRveuli misaRwe-
vi miznis ganxorcielebasa da gamoyenebul saSualebas Soris.96

maSin, rodesac me-14 muxlis darRvevis dadgena SesaZlebelia 

95.  1975 wlis 27 oqtombris gadawyvetileba.
96.  ix. saqme Belgian Linguistics v. Belgium.
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sasamarTlos mier sxva substanciuri muxlis darRvevis aRiarebis 
gareSe, aucilebelia imis damtkiceba, rom diskriminaciuli mopyro-
ba konvenciiT garantirebuli uflebis farglebs gareT ar xvdeba.

aRsaniSnavia, rom evropuli konvenciisagan gansxvavebiT, samoqa-
laqo da politikuri uflebaTa saerTaSoriso paqti moicavs zogad 
debulebas diskriminaciasTan dakavSirebiT. xsenebuli debulebis 
darRveva, SesaZlebelia, gasaCivrebul iqnes xelSemkvreli saxel-
mwifoebis winaaRmdeg, rodesac gansxvavebuli mopyroba aranairad 
ar arRvevs da zegavlenas ar axdens saerTaSoriso paqtis sxva ufle-
baze.

10)	 winamdebare saqmeSi97 mosarCele moiTxovda saqarTvelos 
saxelmwifo qonebis marTvis saministros brZanebis konkretu-
li punqtebis baTilad cnobas. administraciuli samarTlisa da 
sagadasaxado saqmeTa palatam daakmayofila mosarCelis sarCe-
li. amasTan, palatam ixelmZRvanela adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis me-6 muxliT 
da aRniSna, rom Tbilisis saolqo sasamarTlos administraciuli 
samarTlisa da sagadasaxado saqmeTa kolegiam daarRvia aRniSnu-
li muxliT uzrunvelyofili samarTliani sasamarTlos ufleba, 
vinaidan sasamarTlo procesze mxareebi unda sargeblobdnen Ta-
nabari uflebebiTa da SesaZleblobebiT, daasabuTon TavianTi mo-
Txovnebi, uaryon an gaaqarwylon mowinaaRmdege mxaris mosazre-
bebi da mtkicebulebebi.

xsenebulTan dakavSirebiT unda aRiniSnos Semdegi: adamianis 
uflebaTa evropulma sasamarTlom daadgina, rom samarTlebriv 
saSualebaTa Tanasworobis dacva samarTliani sasamarTlo ufle-
bis erT-erTi umniSvnelovanesi mxarea. samarTlebriv saSualebaTa 
Tanasworobis principis Tanaxmad, samarTalwarmoebis TiToeul 
mxares unda mieces gonivruli SesaZlebloba, raTa saqmesTan dakav
SirebiT Tavisi argumentacia warmoadginos sasamarTlos winaSe 
ise, rom arsebiTi uTanasworoba ar ganicados meore mxaresTan 
mimarTebiT.

strasburgis sasamarTlom aRniSnuli principis darRveva daad-
gina sisxlis samarTalwarmoebasTan dakavSirebul saqmeSi Foucher v. 
France.98 mopasuxe, romelsac surda, sakuTari interesebi TviTon 
warmoedgina, uari eTqva prokuroris mier, saqmis masalebze xelmi-

97.  uzenaesi sasamarTlo: saqmis # 3g/ad-82-k-01, 2001 wlis 13 noembris gadawyvetileba, 
administraciuli da sxva kategoriis saqmeTa palata.
98.  1997 wlis 18 martis gadawyvetileba.
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sawvdomobis ganxorcielebis faqtoris gamo man ver SeZlo, moepove-
bina dokumentacia, romelic mis saqmesTan iqneboda dakavSirebuli 
da, Sesabamisad, ver SeZlo, moemzadebina sakuTari argumentacia je-
rovnad da adekvaturad.

Tanasworobis principi aseve gamoiyeneba samoqalaqo samarTalwar-
moebasTan mimarTebiT da darRveulad miiCneva maSin, rodesac, maga-
liTad, ganmcxadeblebs ar eZlevaT saSualeba, pasuxi gascen weri-
lobiT argumentacias, romelic warmodgenilia sasamarTlos winaSe 
saxelmwifo warmomadgenlis, advokatis mier.99 saqmeSi - Ankerl v. Swit-
zerland100 - sasamarTlom ar daadgina Tanasworobis principis darRve-
va, rodesac Sveicariis sasamarTlom uari ganucxada ganmcxadeblis 
meuRles, ficis qveS mieca Cveneba sasamarTlosaTvis ganmcxadeblis 
saCivris mxardasaWerad.

Tanasworobis principi dairRveva aseve maSinac, Tuki konvenciis 
xelSemkvreli saxelmwifos Sida kanonmdebloba araTanabar mdgoma-
reobaSi ayenebs samarTalwarmoebis mxareebs, roca es mimarTulia 
ganmcxadeblis samoqalaqo sarCelis Sedegad warmoebuli samar-
Talwarmoebis Sedegis mis winaaRmdeg warmarTvisaken.

saqmeSi - Jespers v. Belgium - adamianis uflebaTa evropulma 
komisiam daadgina, rom Tanasworobis principi, me-6 muxlis me-3 
punqtTan erTad, akisrebs valdebulebas sagamoZiebo organoebs, 
braldebuls gaacnon nebismieri masala, romelic maT xelT aqvT, 
an romelzec maT SeiZleba xeli miuwvdebodeT _ imis gaTvaliswi-
nebiT, rom am masalis an informaciis meSveobiT braldebuls 
SeeZleba Tavis gamarTleba an misTvis dakisrebuli sasjelis Sem-
subuqeba. aRniSnuli wesi aseve vrceldeba masalebsa Tu informa-
ciaze, romelsac SeuZlia gamoZiebis mowmis mier micemuli Cvene-
bis gabaTileba. 

11)	 warmodgenil saqmeebSi101 mosarCeleebi iTxoven q. baTumis me-
riis mier sagarantio weriliT nakisri valdebulebebis Sesrulebas, 
mosarCeleebis binebiT uzrunvelyofas an Sesabamisi Rirebulebis 
Tanxebis gadaxdas. 

gadawyvetilebebis gamotanisas uzenaesi sasamarTlos administra-
ciuli da sxva kategoriis saqmeTa palatam ixelmZRvanela adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis 

99.  Ruiz Mateos v. Spain.
100. 1996 wlis 23 oqtombris gadawyvetileba.
101. uzenaesi sasamarTlo: saqmis # 3g/ad-24-k, 2000 wlis 7 aprilis gadawyvetileba da 
saqmis # 3g/ad-170-k, 2000 wlis 30 noembris gadawyvetileba, administraciuli da sxva 
kategoriis saqmeTa palata.
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me-8 muxliT da aRniSna, rom yovel adamians ufleba aqvs, pativi 
scen mis pirad da ojaxur cxovrebas, sacxovrebels.... saxelmwifo 
organoebis mxriv araviTar SemTxvevaSi xeli ar unda SeeSalos am 
uflebis ganxorcielebas....

orive saqmeSi mosarCeleebi ojaxebTan erTad cxovrobdnen q. ba-
TumSi, komunalur sacxovrebel saxlSi, sadac eWiraT samoTaxiani da 
oTxoTaxiani binebi. baTumis saxalxo deputatTa saqalaqo sabWos aR-
maskomis gadawyvetilebiT, moxda xsenebuli sacxovrebeli saxlebis 
aReba, xolo xsenebul pirebze gaica sagarantio werilebi, romle-
biTac saqalaqo sabWos aRmaskomma ikisra valdebuleba, konkretul 
mravalsarTulian asaSenebel sacxovrebel saxlebSi gamoeyo Sesaba-
misi farTis binebi. 

 sagarantio werilis miRebis Semdeg mosarCeleebma gaaTavisufles 
komunalur sacxovrebel saxlSi dakavebuli binebi da droebiT sa-
cxovreblad gadavidnen q. baTumis meriis samanevro fondis keTil-
mouwyobel saxlSi.

baTumis saqalaqo sabWos aRmaskomma (amJamad meria) ver Seasru-
la sagarantio weriliT nakisri valdebulebebi da qveyanaSi Seqmni
li mZime mdgomareobis gamo aRniSnuli sacxovrebeli saxli ver 
aaSena.

Sesabamisad, mosarCeleebma q. baTumis sasamarTlos sxvadasxva 
dros mimarTes sarCelebiT, romlebSic q. baTumis meriisagan moi-
Txovdnen sagarantio weriliT gaTvaliswinebuli pirobebis dacviT 
sxva binebiT uzrunvelyofas an Sesabamisi Rirebulebis gadaxdas.

uzenaesi sasamarTlo orive saqmeSi daeyrdno saqarTvelos kons-
tituciasa da evropuli konvenciis me-8 muxls da CaTvala, rom mo-
sarCeleebis mimarT dairRva evropuli konvenciis me-8 muxliT ga-
rantirebuli uflebebi. 

evropuli konvenciis me-8 muxli acxadebs, rom 

`1.	 yvelas aqvs ufleba, pativi scen mis pirad da ojaxur cxovre-
bas, mis sacxovrebelsa da mimoweras. 

2.	 dauSvebelia am uflebis ganxorcielebaSi sajaro xeli-
suflebis Careva, garda iseTi SemTxvevisa, rodesac aseTi Careva 
xorcieldeba kanonis Sesabamisad da aucilebelia demokratiul 
sazogadoebaSi erovnuli uSiSroebis, sazogadoebrivi usafr-
Txoebis an qveynis ekonomikuri keTildReobis interesebisaTvis, 
uwesrigobis an danaSaulis Tavidan asacileblad, janmrTelobis 
an moralisa Tu sxvaTa uflebaTa da TavisuflebaTa dasacavad.~
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Sesabamisad, evropuli konvenciis me-8 muxli Camoyalibebulia 
or punqtad: pirveli nawili, me-8 muxlis 1-li punqti, naTlad ad-
gens gansazRvrul uflebebs, romlebic garantirebul unda iqnes 
individisTvis saxelmwifos mier _ piradi da ojaxuri cxovrebis, 
sacxovreblisa da mimoweris pativiscemis ufleba; meore nawili, 
me-8 muxlis me-2 punqti, acxadebs, rom xsenebuli uflebebi ar 
aris absoluturi, rac imiT gamoixateba, rom garkveul SemTxve-
vebSi SesaZloa dasaSvebi gaxdes sajaro xelisuflebis mier me-
8 muxliT gaTvaliswinebuli uflebebis SezRudva. me-8 muxlis 
me-2 punqti aseve adgens pirobebs, rodesac sajaro xelisufle-
bas marTlzomierad SeuZlia Caerios me-8 muxlis 1-li punqtiT 
gansazRvrul uflebebSi. uflebaSi Careva mudmivad eqvemdebare-
ba evropul meTvalyureobas. saxelmwifos mier me-8 muxliT ga-
cxadebuli individis uflebebis dasaSveb SezRudvad CaiTvleba 
mxolod da mxolod imgvari SezRudvebi, romlebic ganxorciele-
bulia kanonis Sesabamisad, aucilebelia demokratiul sazogado-
ebaSi, anu arsebobs uflebis SezRudvis mwvave sazogadoebrivi 
aucilebloba da gamoyenebuli SezRudvis RonisZieba emsaxureba 
me-8 muxlis me-2 punqtSi Camoyalibebuli erTi an meti kanonieri 
miznis miRwevas. gamoyenebuli RonisZiebebis me-8 muxlTan Sesa-
bamisobis sakiTxis gansazRvrisas saxelmwifoebi uzrunvelyofi-
li arian diskreciis garkveuli xarisxiT, romelic cnobilia ro-
gorc Sefasebis zRvari.

saqarTvelos uzenaesi sasamarTlos mier zemoT aRniSnul or ga-
dawyvetilebasTan dakavSirebiT unda aRiniSnos, rom SeiZleba sada-
voc gaxdes, xvdeba Tu ara zemoxsnebul or saqmeSi warmodgenili 
saCivrebi evropuli konvenciis me-8 muxlis moqmedebis sferoSi. me-8 
muxlis dacvis sakiTxi wamoiWreba im SemTxvevaSi, rodesac warmodge-
nili saCivari xvdeba konkretuli debulebis moqmedebis farglebSi, 
rac imas niSnavs, rom is unda exebodes am debulebiT dacul erT an 
ramdenime pirad interess, kerZod, pirad cxovrebas, ojaxur cxo-
vrebas, sacxovrebelsa da mimoweras.

aseve niSandoblivia, rom momCivanis SeuZlia gansazRvros is inte-
resi, romlis dacvasac igi moiTxovs, da warudginos is sasamarTlos 
me-8 muxlis 1-li punqtis WrilSi. ufro meti TvalsaCinoebisaTvis 
sasurvelia, evropuli sasamarTlos precedentuli samarTlidan 
konkretuli saqmis moyvana. ase magaliTad, saqmeSi - Gaskin v. the 
United Kingdom, romelic evropuli konvenciis me-8 muxls exeboda, 
ganmcxadebelma daarwmuna evropuli sasamarTlos Semadgenlobis 
umravlesoba, rom misi interesi, romelic saxelmwifo mzrunvelobis 
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qveS misi aRzrdis Sesaxeb adgilobrivi xelisuflebis xelT arsebu-
li informaciis xelmisawvdomobasTan iyo dakavSirebuli, exeboda 
mis pirad da ojaxur cxovrebas da ara zogad interess informaciis 
xelmisawvdomobasTan dakavSirebiT, romelic scdeba me-8 muxlis mo-
qmedebis farglebs.102 

me-8 muxlis 1-li punqtiT daculi oTxi koncefciis mniSvne-
loba ar atarebs ganmartebiT xasiaTs da evropuli sasamarTlo 
Tavs aridebs wesebis dadgenas daculi uflebebis mniSvnelobis 
ganmartebasTan dakavSirebiT. kerZod, sasamarTlos midgoma me-8 
muxlis gamoyenebis gansazRvraa, individualuri saCivari xvdeba 
Tu ara me-8 muxliT daculi erT-erTi uflebis moqmedebis far-
glebSi TiToeuli konkretuli saqmis safuZvelze, radgan kon-
cefciebs avtonomiuri konvenciis mniSvnelobas vaniWebT. maSin, 
rodesac evropuli sasamarTlos mobiluri midgoma nebas rTavs 
mas, gaiTvaliswinos socialuri, samarTlebrivi da teqnologiu-
ri miRwevebi evropis sabWos sivrceSi, es midgoma rTuls xdis, 
gadaWriT ganvsazRvroT, Tu ra aris piradi cxovreba, ojaxuri 
cxovreba, sacxovrebeli an mimowera. amasTan, mniSvnelovania imis 
gaTvaliswineba, rom koncefciebi dinamikuria, rac imiT gamoixa-
teba, rom maTi mniSvneloba cvalebadia da aseve SeuZlia moicvas 
sakiTxTa farTo speqtri, romelTagan nawili erTmaneTTan dakav-
Sirebulia, zogierTi ki Tanmxvedria.

damatebiT unda aRiniSnos, rom maSin, rodesac piri sargeblobs 
sakuTrebis uflebiT saxlTan dakavSirebiT, am uflebis nebismieri 
SezRudva warmoWris sakiTxs evropuli konvenciis pirveli oqmis  
1-li punqtis WrilSi, romelic uzrunvelyofs sakuTrebiT mSvido-
biani sargeblobis uflebas.

12)	 winamdebare saqmeSi103 davis sagania piris pativis, Rirsebisa 
da saqmiani reputaciis xelyofa, romelSic uzenaesi sasamarTlos 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam gamoiyena 
adamianis uflebaTa evropuli konvenciis me-10 muxli da aRniSna, 
rom gamoxatvis Tavisuflebis ufleba moicavs pirovnebis Tavisu-
flebas, hqondes Sexedulebebi, miiRos an gaavrcelos informacia 
Tu mosazrebebi, rogorc amas evropuli konvenciis me-10 muxlis  
1-li punqtis me-2 winadadeba iTvaliswinebs.

saqarTvelos uzenaesi sasamarTlos palata ara mxolod konven-

102. Gaskin v. the United Kingdom, 1989 wlis 7 ivlisis gadawyvetileba, seria A # 160.
103.  uzenaesi sasamarTlo: saqmis # 3k/376-01, 2001 wlis 18 ivlisis gadawyvetileba, sa-
moqalaqo, samewarmeo da gakotrebis saqmeTa palata.
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ciis teqstiT Semoifargla, aramed man strasburgis sasamarTlos 
precedentuli samarTali gamoiyena, kerZod ki Castells-is saqmeze ga-
motanili gadawyvetileba moiSvelia.

1992 wlis aprilSi Castells-is saqmeze evropulma sasamarT-
lom daadgina evropuli konvenciis me-10 muxlis darRveva. ga-
nacxadi exeboda ganmcxadeblis, baski samxedrosa da espaneTis 
parlamentis wevris, msjavrdebas mTavrobis SeuracxyofisaTvis 
im statiis gamoqveynebis gamo, romelSic igi brals sdebda mTa-
vrobas SeiaraRebuli dajgufebebis mier baskebze ganxorciele-
buli Tavdasxmebis mxardaWerasa da SemwynareblobaSi. amasTan 
dakavSirebiT strasburgis sasamarTlom gaakeTa Semdegi ganmar-
tebebi:

`saxelmwifoSi, romelSic aRiarebulia kanonis uzenaesoba, 
ar unda iqnes ugulebelyofili presis upiratesi roli. [...] pre-
sis Tavisufleba sazogadoebas aniWebs erT-erT yvelaze sauke-
Teso saSualebas, Camoayalibos sakuTari mosazreba im ideebsa 
da midgomebTan dakavSirebiT, romlebic aqvT politikur lide-
rebs. kerZod, presa politikosebs saSualebas aZlevs, komenta-
rebi gaukeTon sazogadoebriv azrs. amrigad, presa yvelas aZlevs 
saSualebas, monawileoba miiRon Tavisufal politikur debateb-
Si, rac demokratiuli sazogadoebis erT-erT umTavres koncef-
cias warmoadgens~.104

Semdgom uzenaesi sasamarTlos palatam xazi gausva evropuli 
sasamarTlos mier dadgenil princips, romlis Tanaxmadac, dasaSvebi 
kritikis farglebi mTavrobis mimarT ufro farToa, vidre rigiTi 
moqalaqeebis mimarT.

xsenebulTan dakavSirebiT SeiZleba moviyvanoT evropuli sasamar-
Tlos mier mraval gadawyvetilebaSi araerTxel dadasturebuli, rom 
`konvenciis me-10 muxlis me-2 punqtis Sesabamisad, mcire sazRvrebia 
datovebuli sityvis SezRudvebisaTvis~ da rom dasaSvebi kritikis 
zRvari ufro farToa mTavrobasTan, vidre kerZo pirTan an Tundac 
politikosTan mimarTebiT~.105

104.  Castells v. Spain, 1992 wlis 23 aprili, seria A #236, 43-e punqti.
105.  sxva saqmeebTan erTad ix.: Castells-is saqmeze gamotanili zemoT xsenebuli gadaw-
yvetileba, Arslan-is saqmeze 1999 wlis 8 ivliss gamotanili gadawvetileba, Polat-is saq-
meze 1999 wlis 8 ivliss gamotanili gadawyvetileba da Gerger-is saqmeze 1999 wlis 8 
ivliss gamotanili gadawyvetileba.
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13)	 winamdebare saqmeSi106 davis sagania piris pativisa da Rirsebis 
Semlaxavi cnobebis uaryofa, moraluri zianis anazRaureba. am saqme-
Si samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam ixelmZR-
vanela adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evro-
puli konvenciis me-10 muxliT da aRniSna, gamoxatvis Tavisuflebis 
ufleba moicavs pirovnebis Tavisuflebas, hqondes mosazrebani, mii-
Ros da gasces informacia da ideebi. damatebiT palatam dasZina, 
adamianis uflebaTa evropulma sasamarTlom saqmeebSi: Lingens v. 
Austria; Oberschlick v. Austria da Oberschlick (N 2) v. Austria miuTiTa, rom 
misaRebi kritikis farglebi politikosisa da, zogadad, saxelmwifo 
xelisufalis mimarT ufro farToa, vidre kerZo fizikuri piris 
mimarT. am ukanasknelisgan gansxvavebiT, politikuri moRvawe auci-
leblad da Segnebulad Tavad ayenebs mis TiToeul sityvas da saqmes 
Jurnalistebis, aseve mTliani sazogadoebis meTvalyureobis qveS. 
marTalia, adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis 
evropuli konvenciis me-10 muxlis me-2 punqti saSualebas iZleva, 
dacul iqnes sxvaTa reputacia, maT Soris politikosebisac, magram 
am SemTxvevaSi, amgvari dacvis moTxovna unda gawonaswordes poli-
tikur sakiTxze diskusiebTan mimarTebiT.

am gadawyvetilebasTan dakavSirebiT gansakuTrebiT mniSvnelova-
nia is, rom uzenaesi sasamarTlos samoqalaqo, samewarmeo da gako-
trebis saqmeTa palatam gamoiyena ara mxolod adamianis uflebaTa 
evropuli konvenciis me-10 muxli, aramed adamianis uflebaTa evro-
puli sasamarTlos precedentuli samarTalic. sasamarTlo daeyrd-
no saqmeebze : Lingens v. Austria, Oberschlick v. Austria da Oberschlick v. 
Austria (N 2) gamotanil gadawyvetilebebs. 

presis, rogorc sazogadoebrivi darajis, rolze pirvelad xazgas-
miT miuTiTa sasamarTlom Lingens-is saqmeSi.107 am saqmeSi evropul-
ma sasamarTlom presis Tavisufleba daupirispira maRali sajaro 
moxelis reputaciaze uflebas. sagazeTo statiaSi Jurnalistma ga-
akritika avstriis federaluri kancleri politikuri nabijisaTvis, 
konkretulad, gancxadebisaTvis koaliciis Taobaze im partiasTan, 
romelsac marTavda nacisturi warsulis mqone piri. Jurnalistma 
(b-nma lingensma) kancleris saqciels uwoda `amoraluri~, `uRirsi~, 
riTac ganasaxierebda `dabali xarisxis oportunizms~. 

1986 wlis ivlisSi Lingens-is saqmeSi sasamarTlom xsenebuli prin-
cipebis farglebi presasTan dakavSirebiT Semdegnairad ganmarta:

106. uzenaesi sasamarTlo: saqmis # 3k/754-01, 2001 wlis 5 dekembris gadawyvetileba, 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palata.
107.  ganacxadi # 9815/82, 1986 wlis 8 ivlisis gadawyvetileba, seria A # 103.
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`miuxedavad imisa, rom presam ar unda gadalaxos is zRvari, rome-
lic dadgenilia, inter alia, ̀ sxvaTa reputaciis dasacavad~, amave dros, 
presas akisria valdebuleba, gaavrcelos informacia da mosazrebe-
bi rogorc politikur, aseve sazogadoebrivi interesis mqone sxva 
sakiTxebze. amasTan, ara marto presas aqvs aseTi informaciisa da 
mosazrebebis gavrcelebis amocana, aramed sazogadoebas aseve aqvs 
maTi miRebis ufleba~.108 

evropuli sasamarTlos mtkicebiT, `presis Tavisufleba sazoga-
doebas aniWebs erT-erT yvelaze saukeTeso saSualebas, raTa man aR-
moaCinos da Camoayalibos sakuTari mosazreba im ideebsa da midgome-
bTan dakavSirebiT, romlebic aqvT politikur liderebs~. amitomac 
aris, rom mocemul konteqstSi

`dasaSvebi kritikis zRvari politikosTan mimarTebiT ufro far-
Toa, vidre _ kerZo pirTan. kerZo pirisgan gansxvavebiT, politiko-
si ganzrax da Segnebulad TiToeul sakuTar sityvasa da qmedebas 
Jurnalistebisa da sazogadoebisaTvis gansakuTrebuli yuradRe-
bis sagnad aqcevs da, Sesabamisad, man ufro meti moTmineba unda ga-
moamJRavnos~.109

aRniSnulis safuZvelze evropulma sasamarTlom daadgina, rom 
fuladi jarima, romelic daekisra ganmcxadebels sagazeTo statia-
Si politikosis ciliswamebisaTvis, iyo gaumarTlebeli Careva evro-
puli konvenciis me-10 muxliT uzrunvelyofil gamoxatvis Tavisu-
flebaSi.

1991 wlis maisSi Oberschlick-is saqmeze evropulma sasamarTlom 
gadawyvita, rom dairRva me-10 muxli. saqme exeboda ganmcxadeblis 
winaaRmdeg avstriis politikosis mier ciliswamebis braldebiT aR-
Zrul saqmes da ganmcxadeblis msjavrdebas. strasburgis sasamarT-
lom daaskvna, rom me-10 muxli darRva, radganac ganmcxadeblis mier 
gakeTebuli gancxadebebi iyo SefasebiTi msjelobebi da, amdenad, 
gamoxatvis TavisuflebaSi Careva ar iyo aucilebeli demokratiul 
sazogadoebaSi.110 

Oberschlick (N2)-is saqmeSi sityva `idiotis~ gamoyeneba politiko-

108.  Lingens-is saqmeze gamotanili gadawyvetileba, 1986 wlis 8 ivlisi, seria A #103, 
41-e punqti.
109.  iqve, 42-e punqti.
110.  Oberschlick (N1)-is saqmeze gamotanili gadawyvetileba, 1991 wlis 23 maisi, seria A 
#204. 
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sis saqcielis aRsawerad dasaSvebad iqna miCneuli.111 am saqmeSi Jur-
nalisti msjavrdebul iqna SeuracxyofisaTvis. statiaSi, romelSic 
igi komentarebs ukeTebda politikosis mier warmoTqmul sityvas, 
ganmcxadebelma moixsenia `idiotad~. strasburgis sasamarTlos 
azriT, politikosma `Tavad ganizraxa, yofiliyo provokaciuli da 
mZafri reaqcia gamoewvia sazogadoebis mxridan~.112

Sesabamisad, `ganmcxadeblis sityvebi [...] SesaZlebelia aSkarad 
CaiTvalos polemikurad, magram am safuZvelze isini ar SeiZleba miC-
neul iqnes umizezo pirovnul agresiad, radganac avtorma warmoad-
gina sakuTari mosazrebis obieqturi da gasagebi axsna-ganmarteba, 
romelic gamomdinareobda politikosis sityvebidan [...]~113. sasamar-
Tlom daadgina, rom sityva `idioti~ `Seesabameba im aRSfoTebas, ro-
melic ganzrax iqna gamowveuli~114 politikosis sityviT. amitomac, 
miiCnia rom Jurnalistis msjavrdeba iyo evropuli konvenciis me-10 
muxlis darRveva.

14)	 winamdebare saqmeSi115 davis sagania piris pativisa da Rirse-
bis Semlaxavi cnobebis uaryofa da moraluri zianis anazRaureba, 
romelSic samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam 
ixelmZRvanela adamianis uflebaTa da ZiriTad TavisuflebaTa 
dacvis evropuli konvenciis me-10 muxliT da aRniSna, rom ga-
moxatvis Tavisuflebis ufleba moicavs pirovnebis Tavisuflebas, 
hqondes mosazrebani, miiRos da gasces informacia da ideebi. pa-
lata uTiTebs, rom es ufleba gansakuTrebul mniSvnelobas iZens 
presisaTvis.

am gadawyvetilebasTan dakavSirebiT unda iTqvas, rom saqar-
Tvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gako-
trebis saqmeTa palatam zogadad gamoiyena evropuli konvenciis 
me-10 muxlis 1-li punqtis me-2 winadadeba. Tumca unda aRiniSnos, 
rom uzenaes sasamarTlos adamianis uflebaTa evropuli konven-
ciis me-10 muxlis Tanaxmad ganviTarebuli precedenuli samarT-
lisaTvis ar miumarTavs. palata Semoifargla mxolod zogadi de-
bulebiT da miuTiTa, rom es ufleba presisaTvis gansakuTrebul 
mniSvnelobas iZens.

winamdebare gadawyvetilebaSi uzenaesi sasamarTlos palatis mier 

111.  Oberschlick v. Austria (N2), 1997 wlis 1 ivliss gamotanili gadawyvetileba.
112.  iqve, 31-e punqti.
113. iqve, 33-e punqti.
114. iqve, 34-e punqti.
115.  uzenaesi sasamarTlo: saqmis # 3k-1044, 2002 wlis 1 martis gadawyvetileba, samoqa-
laqo, samewarmeo da gakotrebis saqmeTa palata.
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xazi gaesva gamoxatvis Tavisuflebis rols demokratiul sazoga-
doebaSi da aRiniSna, rom igi demokratiuli sazogadoebis erT-erTi 
arsebiTi safuZvelia da rom gansakuTrebuli mniSvnelobisaa presi-
saTvis miniWebuli dacva. xsenebuli strasburgis sasamarTlom Se-
mdegnairad ganmarta:

`Jurnalistis informaciis wyaroebis dacva erT-erTi umniS-
vnelovanesi winapirobaa presis TavisuflebisaTvis, rogorc es 
asaxulia mravali xelSemkvreli saxelmwifos kanonmdeblobasa da 
profesiuli qcevis kodeqsebSi da ganmtkicebulia Jurnalisturi 
wyaroebis Sesaxeb ramdenime saerTaSoriso dokumentiT [...]. amgvari 
dacvis gareSe wyaroebs SeiZleba xeli SeeSaloT, daexmaron presas 
sazogadoebis informirebaSi sazogadoebrivi mniSvnelobis mqone 
sakiTxebze. Sedegad, presis, rogorc sazogadoebisaTvis mniSvnelo-
vani darajis, roli SeiZleba daknindes da xelyofil iqnes presis 
unari, uzrunvelyos zusti da sando informacia.~116 

damatebiT, zemoxsenebul Lingens-is saqmeSi Jurnalistis msjavr-
debis safuZvlebis Sefasebisas sasamarTlom xazi gausva politikuri 
debatebis dros presis Tavisuflebis mniSvnelobas:

`... es principebi gansakuTrebuli mniSvnelobisaa, ramdenadac sa-
kiTxi presas exeba. miuxedavad imisa, rom presam ar unda gadalaxos 
is zRvari, romelic dadgenilia, inter alia, `sxvaTa reputaciis dasa-
cavad~, amave dros, presas akisria valdebuleba, gaavrcelos infor-
macia da mosazrebebi rogorc politikur, aseve sazogadoebrivi in-
teresis mqone sxva sakiTxebze. amasTan, ara marto presas aqvs aseTi 
informaciisa da mosazrebebis gavrcelebis amocana, aramed sazoga-
doebas aseve aqvs maTi miRebis ufleba[...].~117

imave gadawyvetilebaSi evropulma sasamarTlom aRniSna, rom pre-
sis Tavisufleba sazogadoebas aZlevs politikuri liderebis Se-
saxeb mosazrebisa da damokidebulebis gamovlenisa da Camoyalibebis 
erT-erT saukeTeso saSualebas da, Sesabamisad, politikuri debate-
bis Tavisufleba demokratiuli sazogadoebis birTvad gvevlineba. 
swored amitom sasamarTlo presisaTvis iTvaliswinebs me-10 muxliT 
garantirebul Zalian Zlier dacvas politikuri debatebisas. 

116.  Goodwin v. the United Kingdom, 1996 w.
117.  Lingens-is saqmeze gamotanili gadawyvetileba, 1986 wlis 8 ivlisi, seria A #103, 
41-e punqti.
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presis Tavisufleba agreTve sargeblobs specialuri statusiT, 
rodesac saxezea sazogadoebrivi mniSvnelobis mqone sxva sakiTxe-
bi. Thorgeirson-is saqmeSi118 ganmcxadebelma (b-nma Torgeirsonma) pre-
saSi gaakeTa ramdenime gancxadeba policiaSi farTod gavrcelebu-
li sisastikis Sesaxeb islandiaSi. man policiis moxeleebi moixse-
nia `formian mxecebad~, `adamianebad, romlebic daqveiTebuli arian 
axalSobili bavSvis gonebriv donemde mudmivad yelSi waWeriT, rasac 
policielebi da damrtymelebi swavloben da iyeneben sastiki TviT-
nebobiT,~ xolo policiis Zalebi, romlebic Tavs icavdnen, daadana-
Saula imaSi, rom maTi qmedebebi efuZneboda `daSinebas, TaRliTobas, 
kanonsawinaaRmdego qmedebebs, crurwmenebs, moufiqreblobasa da si-
suleles~. Sida samarTlebriv doneze b-ni Torgeirsoni gasamarT-
lebul iqna da daekisra jarima policiis daukonkretebeli wevrebis 
ciliswamebisaTvis. evropulma sasamarTlom daadgina, rom ganmcxade-
belma wamoWra policiis sisastikis sakiTxi Tavis qveyanaSi da, rom

`... presas akisria valdebuleba, gaavrcelos informacia da mo-
sazrebebi sazogadoebrivi interesis mqone sakiTxebTan dakavSire-
biT~.119

15)	 winamdebare saqmeSi120 davis sagania piris pativisa da Rirse-
bis Semlaxavi cnobebis uaryofa da moraluri zianis anazRaureba. 
am saqmeSi ara marto uzenaesi sasamarTlos samoqalaqo, samewarmeo 
da gakotrebis saqmeTa palatam gamoiyena evropuli konvenciis me-10 
muxli da am muxlis Tanaxmad ganviTarebuli precedentuli samar-
Tali, aramed qveda instanciis sasamarTlomac. marTalia, uzenaesi 
sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-
ta ar daeTanxma q. Tbilisis saolqo sasamarTlos mier gamotanil 
gadawyvetilebas da miiCnia, rom saolqo sasamarTlos kolegiam 
arasworad ganmarta evropuli sasamarTlos gadawyvetilebebi, mainc 
misasalmebelia saolqo sasamarTlos mier zemoxsenebuli Castells-isa 
da Lingens-is saqmeebis gamoyeneba.

saolqo sasamarTlom, romelic daeyrdno strasburgis sasamar-
Tlos mier Castells-isa da Lingens-is gadawyvetilebebSi ganviTare-
bul precedentul samarTals, aRniSna, rom politikurma Tanamde-
bobis pirebma da saxelmwifo moxeleebma presisa da sxva masobrivi 

118.  Thorgeir Thorgeirson v. Iceland, 1992 wlis 25 ivnisi, seria A #239.
119.  iqve, 59-e - 70-e punqtebi.
120.  uzenaesi sasamarTlo: saqmis # 3k-337-02, 2002 wlis 25 ivnisis gadawyvetileba, sa-
moqalaqo, samewarmeo da gakotrebis saqmeTa palata.
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informaciis saSualebebis meSveobiT gamoTqmul debatebSi dasaSveb  
zRavarze meti kritika unda iTminon.

uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saq-
meTa palatam sxvanairi Sefaseba misca evropuli sasamarTlos inte-
pretacias da aRniSna, rom saolqo sasamarTlos kolegiam arasworad 
ganmarta evropuli sasamarTlos gadawyvetilebebi da miTiTebu-
li citata srulad ar gadmosca. kerZod ki, uzenaesi sasamarTlos 
mixedviT, Castells-is gadawyvetilebaSi aRniSnulia, rom, marTalia, 
dasaSvebi kritikis farglebi mTavrobis mimarT ufro farToa, vidre 
rigiTi moqalaqeebis mimarT, magram politikuri diskusiis farglebi 
ar aris absoluturi; xolo Lingens-is gadawyvetilebaSi miTiTebu-
lia, rom politikuri Tanamdebobis pirebma da saxelmwifo moxelee-
bma presisa da sxva masobrivi informaciis saSualebebis meSveobiT 
gamoTqmul debatebSi dasaSveb zRvarze meti kritika unda iTminon, 
Tuki informacia Seexeba politikur Sexedulebebs da es kritika 
uxeSad ar xelyofs piris pativsa da Rirsebas.

damatebiT unda aRiniSnos, uzenaesi sasamarTlos palatam ixel-
mZRvanela evropuli konvenciis me-10 muxliT da aRniSna: me-10 
muxlis 1-li punqti adgens, rom ufleba gamoxatvis Tavisuflebaze 
moicavs piris Tavisuflebas, hqondes Sexedulebebi, miiRos an gaavr-
celos informacia Tu mosazrebebi, xolo amave muxlis me-2 punqtiT 
am TavisuflebaTa ganxorcieleba, imis gamo, rom igi moicavs mova-
leobebsa da pasuxismgeblobas, SeiZleba daeqvemdebaros iseT wesebs, 
pirobebs, SezRudvebs an sanqciebs, romlebic gaTvaliswinebulia ka-
noniT da aucilebelia demokratiul sazogadoebaSi erovnuli uSiS-
roebis, teritoriuli mTlianobis an sazogadoebrivi usafrTxoebis 
interesebisaTvis, uwesrigobisa Tu danaSaulis aRsakveTad, janmr-
Telobis an moralis dacvis mizniT, sxvaTa reputaciis an uflebebis 
dasacavad, saidumlod miRebuli informaciis gamJRavnebis Tavidan 
asacileblad an sasamarTlo xelisuflebis avtoritetisa da miuker-
Zoeblobis uzrunvelsayofad. 

xsenebulidan gamomdinare, uzenaesi sasamarTlos palata askvnis, 
rom pirovneba, romelic azrs gamoxatavs, iRebs garkveul movale-
obebsa da pasuxismgeblobas.

rac Seexeba sakiTxs, politikurma Tanamdebobis pirebma da saxel-
mwifo moxeleebma presisa da sxva masobrivi informaciis saSuale-
bebis meSveobiT gamoTqmul debatebSi dasaSveb zRvarze meti kri-
tika unda iTminon Tu ara, - Tuki informacia Seexeba politikur 
Sexedulebebs da es kritika uxeSad ar xelyofs piris pativsa da 
Rirsebas, saxelmwifoebi valdebuli arian, gaamarTlon nebismieri 
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Careva gamoxatvis nebismier formaSi. imisaTvis, raTa ganisazRvros 
moculoba, romlis farglebSic gamoxatvis konkretuli forma unda 
iqnes daculi, sasamarTlo ganixilavs gamoxatvis tips (politiku-
ri, komerciuli, SemoqmedebiTi da sxva), gamoxatvis gavrcelebis 
saSualebebs (personaluri, beWdviTi media, televizia da a.S.) da 
mis auditorias (ufrosebi, bavSvebi, mTeli sazogadoeba, konkretu-
li jgufi). am kriteriumebis Tanaxmad, gamoxatvis `simarTlesac~ ki  
sxvadasxva mniSvneloba aqvs.

mTavrobis kritikis Tavisufleba aSkarad iqna xazgasmuli evro-
puli sasamarTlos mier:

`presas akisria valdebuleba, gaavrcelos informacia da mo-
sazrebebi rogorc politikur, aseve sazogadoebrivi interesis 
mqone sxva sakiTxebze. amasTan, ara marto presas aqvs aseTi infor-
maciisa da mosazrebebis gavrcelebis amocana, aramed sazogadoebas 
aseve gaaCnia maTi miRebis ufleba.~121

niSandoblivia, rom TviTon presis Tavisuflebac ar aris abso-
luturi. Tammer-is saqme sasamarTlom gadawyvita piradi cxovrebis 
sasargeblod. sadavo gancxadebebi exeboda q-n laanarus piradi cxo-
vrebis aspeqtebs, romlebic man aRwera Tavis memuarebSi. q-ni laa-
naru iyo Sinagan saqmeTa ministris (misi meuRlis, romelic manamde 
iyo premier-ministri) TanaSemwe. sadavo gancxadebebi Seexeboda mis 
dedobasa da imas, Tu rogor daungria qmars pirveli ojaxi. am saqmeSi 
evropulma sasamarTlom daadgina me-10 muxlis darRveva da aRniSna: 

`politikur partiaSi q-n laanarus xangrZlivi monawileobis 
miuxedavad, sasamarTlo ar miiCnevs dadgenilad, rom sadavo termi-
nebis gamoyeneba mis pirad cxovrebasTan dakavSirebiT gamarTlebu-
li iyo sazogadoebrivi mniSvnelobiT an im faqtiT, rom isini war-
moadgendnen zogadi mniSvnelobis sakiTxebs~.122

sasamarTlos principebis Sesabamisad, nebismieri Sida kanonmdeb-
loba, romelic icavs politikosebs da, zogadad, maRali Tanamdebo-
bis pirebs (rogorebicaa: prezidenti, premier-ministri, ministrebi, 

121.  sxva mraval gadawyvetilebasTan erTad ix. evropuli sasamarTlos gad-
awyvetilebebi Semdeg saqmeebze: Lingens v. Austria, 1986 w.; Sener v. Turkey, 
2000 w.; Thoma v. Luxembourg, 2001 w.; Dichand and Others v. Austria, 2002 w. da 
sxva.
122.  Tammer v. Estonia, 2001 w.
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parlamentis wevrebi da a.S.) specialuri an ufro mZime sasjeliT 
Seuracxyofis an ciliswamebis winaaRmdeg, da kerZod, presis mier, 
SeuTavsebelia evropuli konvenciis me-10 muxlTan. rodesac aseTi 
debulebebi arsebobs da maTze miuTiTeben politikosebi, erovnulma 
sasamarTloebma Tavi unda Seikavon maTi gamoyenebisagan. nacvlad 
amisa, isini unda daeyrdnon zogadsamarTlebriv debulebebs Seura-
cxyofisa da ciliswamebis Sesaxeb.

ufro metic, rodesac politikosebis pativi da reputacia ewinaaRmde-
geba presis Tavisuflebas, erovnulma sasamarTloebma frTxilad unda 
gamoiyenon proporciulobis principi da gadawyviton, Jurnalistis ms-
javrdeba aris Tu ara aucilebeli demokratiul sazogadoebaSi da gai-
Tvaliswinon strasburgis sasamarTlos mier Lingens-isa da sxva saqmeeb-
Si Camoyalibebuli saxelmZRvanelo principebi. analogiurad, rodesac 
erovnuli kanonmdebloba iTvaliswinebs Seuracxmyofeli gamonaTqvamebis 
simarTlis damtkicebas, erovnulma sasamarTloebma Tavi unda Seikavon 
amgvari mtkicebulebis moTxovnisagan, gamomdinare evropuli sasamarT-
los mier gakeTebuli gansxvavebidan faqtebsa da mosazrebebs Soris. gar-
da amisa, keTilsindisieri dacva dasaSvebi unda iyos ciliswamebis SemTx-
vevebSi, rac arsebiTad exeba faqtebs. Tu gamoqveynebis dros Jurnalists 
sakmarisi safuZveli hqonda efiqra, rom informacia swori iyo, igi ar 
unda iqnes dasjili. gasaTvaliswinebelia aseve Semdegi, rom 

`informacia ̀ malfuWebadi saqonelia~ da misi gamoqveynebis Seyo-
vnebas, Tundac mcire xniT, SeuZlia xelyos misi Rirebuleba da mis-
dami interesi~.123

swored amitom Jurnalists mxolod unda moeTxovos, gonivrulad 
Seamowmos da keTilsindisierad darwmundes informaciis sandooba-
Si. am TvalsazrisiT meore argumenti exeba Jurnalistis mxridan 
ganzraxvis ararsebobas, cili daswamos savaraudo msxverpls. Tu 
Jurnalisti darwmunebulia informaciis sisworeSi, maSin ganzraxva 
ar arsebobs da, amdenad, Jurnalistis saqcieli ar SeiZleba sanqci-
rebuli iyos im debulebebis Sesabamisad, romlebic krZalavs gan-
zrax ciliswamebas; mxolod ganzrax ciliswamebisaTvis dasjas iTva-
liswinebs yvela sisxlis samarTlis kanoni. 

erovnulma sasamarTloebma agreTve Tavi unda Seikavon sisxlis-
samarTlebrivi sasjelebis da, kerZod, Tavisuflebis aRkveTis gamo-
yenebisagan. amgvari sasjelebi safrTxes uqmnis gamoxatvis Tavisu-

123.  Sunday Times (N 2) v. the United Kingdom, 1991 wlis 26 noembris gadawyvetileba, seria 
A #217.
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flebis arss da cenzuraa mTliani mediisaTvis, rac xelyofs presis, 
rogorc sazogadoebrivi darajis, rols.

yvela zemoxsenebuli saxelmZRvanelo miTiTeba, romlebic evro-
pulma sasamarTlom Camoayaliba erovnuli sasamarTloebisaTvis, ga-
moiyeneba Tanabrad sajaro moxeleebis kritikasa Tu nebismier sxva 
kritikasTan mimarTebiT, rac miznad isaxavs sazogadoebrivi mniSvne-
lobis mqone sakiTxebis sajaro ganxilvas.

16)	 winamdebare saqmeSi124 davis sagania piris pativisa da Rirsebis 
Semlaxavi cnobebis uaryofa da moraluri zianis anazRaureba, ro-
melSic uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 
saqmeTa palatam ixelmZRvanela adamianis uflebaTa da ZiriTad Ta-
visuflebaTa dacvis evropuli konvenciis me-10 muxliT da aRniSna, 
rom am muxlis Tanaxmad, yvelas aqvs gamoxatvis Tavisuflebis ufle-
ba; es ufleba moicavs adamianis Tavisuflebas, hqondes mosazrebani, 
miiRos da gaavrcelos informacia, ideebi sajaro xelisuflebis Ca-
revis gareSe da sazRvrebis miuxedavad. amasTan, dasZina, rom evro-
puli konvenciis me-10 muxliT garantirebulia ara marto presis 
Tavisufleba, rom informacia miawodos sazogadoebas, aramed sazo-
gadoebis uflebac, iyos saTanado doneze informirebuli. damate-
biT, palatam me-10 muxlis debulebaTa ganmartebisas gaiTvaliswina 
adamianis uflebaTa evropuli sasamarTlos gadawyvetilebani.

misasalmebelia, rom uzenaesi sasamarTlos palatam ara mxolod 
konvenciis teqsti gamoiyena, aramed daeyrdno konvenciis me-10 muxlis 
Tanaxmad ganviTarebul precedentul samarTals saqmeebze: Lingens v. 
Austria, Oberschlick v. Austria da Sunday Times v. the United Kingdom. 

rogorc zemoT ukve aRiniSna, 1986 wlis ivlisSi Lingens-is saqmeSi 
strasburgis sasamarTlom xsenebuli principebis farglebi presas-
Tan dakavSirebiT Semdegnairad ganmarta:

`miuxedavad imisa, rom presam ar unda gadalaxos is zRvari, romelic 
dadgenilia, inter alia, `sxvaTa reputaciis dasacavad~, amave dros, presas 
akisria valdebuleba, gaavrcelos informacia da mosazrebebi rogorc 
politikur, aseve sazogadoebrivi interesis mqone sxva sakiTxebze. amas-
Tan, ara marto presas aqvs aseTi informaciisa da mosazrebebis gavrcele-
bis amocana, aramed sazogadoebas aseve gaaCnia maTi miRebis ufleba~.125

124.  uzenaesi sasamarTlo: saqmis # 3k-390-02, 2002 wlis 4 ivlisis gadawyvetileba, samo-
qalaqo, samewarmeo da gakotrebis saqmeTa palata.
125.  Lingens-is saqmeze gamotanili gadawyvetileba, 1986 wlis 8 ivlisi, seria A #103, 
41-e punqti.
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presaSi gamoxatvisa da informaciis TavisuflebasTan dakavSi-
rebuli pirveli ganacxadi, romlis Sesaxeb sasamarTlos arsebiT 
ganxilvaze unda mieRo gadawyvetileba, iyo Sunday Times-is saqme, 
romelic exeboda gaerTianebul samefos.126 

Sunday Times-is saqmeSi mTavroba sagazeTo statiis gamoqveynebis 
winaaRmdeg miRebul akrZalvebs asabuTebda sasamarTlo xelisufle-
bis miukerZoeblobisa da sasamarTlo xelisuflebis mimarT sazo-
gadoebis ndobis SenarCunebis interesis dacvis mizniT. 1959-1962 
wlebSi dasamSvidebeli wamlis, `talidomidis~, gamoyenebis Semdeg 
bevri bavSvi daibada mwvave funqciuri darRvevebiT. wamlis mwar-
moebeli da gamavrcelebeli iyo Sps `Distillers Company~, romelmac 
1961 wels bazridan amoiRo igi. mSoblebma uCivles kompanias da 
moiTxoves samoqalaqo zianis anazRaureba; molaparakebebi mxareebs 
Soris wlebis ganmavlobaSi mimdinareobda. mxareTa mier davaze mori-
geba sasamarTloebis mier mowonebul iqna. yvela gazeTma, maT Soris 
Sunday Times-ma, farTod gaaSuqa xsenebuli sakiTxi. 1971 wels mxa-
reebma daiwyes molaparakebebi saqvelmoqmedo fondis dasaarseblad 
im bavSvebisaTvis, romlebsac aReniSnebodaT funqciuri darRvevebi. 
1972 wlis seqtemberSi Sunday Times-ma gamoaqveyna statia saTauriT: 
`Cveni talidomidi bavSvebi: erovnuli sircxvilis mizezi~, romelSic 
akritikebda kompanias dazaralebulebisaTvis sakompensacio Tanxisa 
da im Tanxis Semcirebis gamo, romelic unda Caericxa saqvelmoqme-
do fondSi. Sunday Times-ma ganacxada, rom igi momdevno statiaSi 
aRwerda tragediis garemoebebs. 

kompaniis Txovnis safuZvelze generalurma prokurorma sTxova 
erovnul sasamarTlos, rom aekrZala gazeTis gamoqveyneba im moti-
viT, rom igi xels SeuSlida marTlmsajulebis ganxorcielebas. qve-
ynis sasamarTlos brZanebiT, Sunday Times-s aekrZala gamoqveyneba. 

evropuli sasamarTlos winaSe Sunday Times-i amtkicebda, rom 
dairRva me-10 muxli. mTavroba akrZalvas amarTlebda `sasamarTlo 
xelisuflebis avtoritetisa da miukerZoeblobis~ SenarCunebis au-
cileblobiT, ramdenadac erovnul sasamarTloebSi kvlav mimdina-
reobda talidomidTan dakavSirebuli saqmiswarmoeba. strasburgis 
sasamarTlom ganacxada: 

`zogadad aRiarebulia is faqti, rom sasamarTloebs ar SeuZliaT 
vakuumSi funqcionireba. marTalia, isini gvevlinebian davebis ga-
dawyvetis forumad, es ar niSnavs, rom ar unda arsebobdes davebis 

126.  Sunday Times v. the United Kingdom, 1979 wlis 26 aprilis gadawyvetileba, seria A 
#30.
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winaswari ganxilva, iqneba es specializebuli Jurnalis, zogadi pre-
sisa Tu mTliani sazogadoebis mier. ufro metic, mediam ar unda ga-
daabijos marTlmsajulebis saTanado ganxorcielebis interesebis 
dasacavad dawesebul sazRvrebs. mas evaleba, gaavrcelos informa-
cia da mosazrebebi im sakiTxebze, romlebsac ganixilavs sasamar-
Tlo, iseve rogorc sazogadoebrivi mniSvnelobis sxva sakiTxebze. 
medias ara marto aqvs amgvari informaciisa da mosazrebebis gavrce-
lebis amocana: sazogadoebas aqvs agreTve maTi miRebis ufleba~.127

saqmis konkretuli garemoebebis gaTvaliswinebiT, sasamarTlom 
aRniSna, rom `talidomidis ubedureba~ udavod iwvevda sazogado-
ebis SeSfoTebas. garda amisa, ojaxebs, romlebsac Seexo es tra-
gedia, iseve rogorc mTlian sazogadoebas, hqondaT am sakiTxTan 
dakavSirebiT informaciis miRebis ufleba. sasamarTlom daaskvna, 
rom gazeTis winaaRmdeg akrZalva `ar Seesabameboda sakmarisad mwva-
ve socialur saWiroebas, rac gadawonida gamoxatvis Tavisuflebis 
sazogadoebriv interess konvenciis mniSvnelobisaTvis.~

17)	 warmodgenil saqmeSi128 mosarCele moiTxovs q. Tbilisis glda-
nis raionis policiis sammarTvelos mier Sekrebebisa da manifesta-
ciebis Sesaxeb kanonis darRvevis faqtisa da policiis Tanamdebobis 
pirTa moqmedebis arakanonierad aRiarebas. 

samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam aRniSna, vi-
naidan es muxli aRiarebs mSvidobiani Sekrebis Tavisuflebas, miuTi-
Tebs, rom am uflebis ganxorcieleba SeuzRudavia, garda kanoniT 
gaTvaliswinebuli SezRudvebisa, romlebic aucilebelia demokra-
tiul sazogadoebaSi saxelmwifo an sazogadoebrivi usafrTxoebis 
dasacavad, uwesrigobaTa an danaSaulTa Tavidan asacileblad, mo-
saxleobis janmrTelobisa da zneobis dasacavad, an sxva pirTa ufle-
baTa da TavisuflebaTa dasacavad.

adamianis uflebaTa evropuli konvenciis me-11 muxli acxadebs 
Semdegs: 

`1.	 yvelas aqvs ufleba mSvidobiani Sekrebis Tavisuflebisa, 
agreTve sxvebTan gaerTianebis Tavisuflebisa, maT Soris, ufleba 
profesiuli kavSirebis Seqmnisa da masSi gaerTianebisa sakuTari in-
teresebis dasacavad. 

127.  iqve.
128.  uzenaesi sasamarTlo: saqmis # 3k/413, 2000 wlis 24 martis gadawyvetileba, samoqa-
laqo, samewarmeo da gakotrebis saqmeTa palata.
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2.	 dauSvebelia raime SezRudvis daweseba am uflebaTa ganxor-
cielebaze, garda iseTi SemTxvevisa, romelic gaTvaliswinebulia 
kanoniT da aucilebelia demokratiul sazogadoebaSi erovnuli 
uSiSroebis an sazogadoebrivi usafrTxoebis interesebisaTvis, 
uwesrigobis an danaSaulis aRsakveTad, janmrTelobisa Tu moralis 
an sxvaTa uflebaTa da TavisuflebaTa dasacavad. es muxli xels ar 
uSlis saxelmwifos, daawesos kanonieri SezRudvebi am uflebaTa 
ganxorcielebaze SeiaraRebuli Zalebis, policiis an saxelmwifo 
administraciis warmomadgenlebis mimarT.~

samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam damatebiT 
miuTiTa, rom, rogorc evropuli konvenciis me-11 muxli, ise saqar-
Tvelos moqmedi kanonmdebloba iTvaliswinebs mSvidobiani Sekrebis, 
manifestaciis Sewyvetas im SemTxvevaSi, Tu SeimCneva sazogadoebri-
vi wesrigis darRveva, mosalodnelia Zalismieri qmedebebi kontrde-
monstraciis gamovlenisas. aseT SemTxvevaSi Sekrebis, manifestaciis 
organizatorebs ara aqvT SesaZlebloba, TviTon aRkveTon sazoga-
doebrivi wesrigis darRvevis gamomwvevi faqtorebi, es ufleba kano-
niT miniWebuli aqvs policias, mocemul SemTxvevaSi gldanis raionis 
policiam swored es ufleba gamoiyena.

evropuli konvenciis me-11 muxli uzrunvelyofs iseT Rirebule-
bas, rogoricaa adamianTa Sekrebisa da gaerTianebis ufleba. rogorc 
muxlis Sinaarsidan naTlad Cans, igi moicavs da aerTianebs or, erTi 
SexedviT martiv da erTgvarovan, uflebas Sekrebasa da gaerTianeba-
ze. magram me-11 muxli ar uzrunvelyofs Sekrebis Tavisuflebas per 
se, igi mxolod mSvidobiani Sekrebis uflebas gulisxmobs.129

me-11 muxliT uzrunvelyofili ufleba mSvidobian Sekrebasa da 
gaerTianebaze mWidrodaa dakavSirebuli gamoxatvis Tavisuflebas-
Tan (romelic daculia konvenciis me-10 muxliT) da azris, sindisisa 
da religiis TavisuflebasTan, romelic, Tavis mxriv, uzrunvelyo-
filia konvenciis me-9 muxliT. evropulma sasamarTlom ramdenjerme 
aRniSna xazgasmiT, rom me-9 da me-10 muxlebis moqmedebis farglebi 
Zalian SezRuduli iqneboda, Tu ar iarsebebda azrTa da Sexedule-
baTa gacvlis garantia sxvebTan erTobliobaSi, kerZod, gaerTianebis 
saSualebiT, romelic moicavs erTnairi Sexedulebebis, interesebisa 
da rwmenis mqone adamianebs.130 mSvidobiani Sekrebisa da gaerTianebis 
Tavisuflebis erT-erTi mizani, SesaZloa, iyos azris qona da infor-

129.  G. v. Federal Republic of Germany, DR 60/256 da aseve ix. H. v. Austria.
130.  Chassagnou and others v. France (2000) 29 EHRR.
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maciisa da mosazrebebis miReba an gavrceleba.131 amitomac, rodesac 
strasburgis sasamarTloSi Setanili ganacxadi exeba me-9, me-10 da/an 
me-11 muxlebs, sasamarTlom SesaZloa Sesabamisi ganacxadi ganixilos 
mxolod erT-erTi muxlis WrilSi, rogorc lex specialis. Sesabamisi 
saqmis calkeuli garemoebebidan gamomdinare, sasamarTlos aseve 
SeuZlia, daadginos me-9_me-11 muxlebidan erTze metis darRveva.

me-11 muxlTan dakavSirebiT, evropuli sasamarTlo gansakuTre-
buli da dawvrilebiT ganixilavs ganacxadebs, romlebic exeba po-
litikur gaerTianebebsa da politikuri xasiaTis mqone Sekrebebs, 
vidre sxva saxis Sekrebebsa Tu gaerTianebebTan dakavSirebul saq-
meebs. es aixsneba imiT, rom politikuri mosazrebebis gamoxatvisa 
da politikuri gaerTianebebis Tavisuflebas strasburgis organo 
miiCnevs rogorc demokratiuli sazogadoebis arsebobis da funq-
cionirebis erT-erT yvelaze ufro mniSvnelovan winapirobas. 

mSvidobiani Sekrebis Tavisuflebis ufleba iTvleba erT-erT yve-
laze ufro mniSvnelovan winapirobad demokratiuli sazogadoebis 
arsebobisaTvis. Sekreba aucileblad unda iyos mSvidobiani, raTa 
moxvdes me-11 muxlis dacvis sferoSi. me-11 muxli ar icavs Sekrebas, 
romelsac aqvs Zaladobrivi an danaSaulebrivi miznebi, rac Semd-
gomSi gadaizrdeba sazogado areulobaSi132, Tumca me-11 muxli icavs 
Sekrebas, romlis drosac arsebobs Sekrebis mowinaaRmdege demons-
trantTa mier CaSlis realuri riski da mosalodneli Zaladobis 
kontrols ver ganaxorcieleben Sekrebis organizatorebi.133 

18)	 warmodgenil saqmeSi134 mosarCele moiTxovda csko-s gankargu-
lebis baTilad cnobasa da daba xaragaulis saarCevno olqSi sakre-
bulos xelaxali arCevnebis daniSvnasTan dakavSirebiT csko-saTvis 
axali administraciuli aqtis gamocemas. 

uzenaesi sasamarTlos administraciuli samarTlisa da sagada-
saxado saqmeTa palatam ixelmZRvanela adamianis uflebaTa da Zi-
riTad TavisuflebaTa dacvis evropuli konvenciis pirveli oqmis 
me-3 muxliT da miuTiTa, rom aRniSnuli muxli aRiarebs Tavisu-
fali arCevnebis uflebas da miuTiTebs, rom maRali xelSemkvreli 
mxareebi valdebulebas iReben, gonivruli periodulobiT Caataron 
Tavisufali arCevnebi. damatebiT palatam aRniSna, rom Tavisufali 
arCevnebis Catareba adamianis uflebaTa da ZiriTad TavisuflebaTa 

131.  Ahmed and others v. U.K.
132.  G v. Germany.
133.  Christians against Racism and Fascism v. the United Kingdom.
134.  uzenaesi sasamarTlo: saqmis # 3g-ad-462-k-02, 2002 wlis 25 noembris gadawyveti-
leba, administraciuli da sxva kategoriis saqmeTa palata.
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dacvis evropuli konvenciiT gaTvaliswinebuli saxelmwifos valde-
bulebaa da radgan saxelmwifom, kompetenturi organoebis _ saubno 
da saolqo saarCevno komisiebis _ gamo, daba xaragaulis saarCevno 
olqSi ver uzrunvelyo sakrebulos Tavisufali arCevnebis Catare-
ba, Sesabamisad, arc mosarCeles mieca konstituciiT aRiarebuli sa-
yovelTao arCevnebis uflebis realizebis saSualeba. 

Tavisufal arCevenebTan dakavSirebiT metad mniSvnelovania sul 
axlaxan gamotanili gadawyvetilebebi saqmeebze: Hirst v. the United 
Kingdom (N2)135 da Ždanoka v. Latvia,136 romlebSic evropuli sasamarT-
los didma palatam evropuli konvenciis pirveli oqmis me-3 muxlis 
darRveva cno.

Hirst-is saqmeSi evropuli sasamarTlos didma palatam Tavisufal 
arCevnebTan dakavSirebiT zogadi principebi Camoayaliba. sasamarT-
lom aRniSna: marTalia, pirveli oqmis me-3 muxli gansxvavdeba kon-
venciiTa da TandarTuli oqmebiT garantirebuli uflebebisagan, 
radgan igi Camoyalibebulia imgvarad, rom avaldebulebs wevr saxel-
mwifoebs, Caataron Tavisufali arCevnebi, romlebic uzrunvelyofs 
xalxis Sexedulebis Tavisufal gamoxatvas da konkretul uflebasa 
Tu Tavisuflebas ar iTvaliswinebs, Tumca pirveli oqmis me-3 muxlis 
SemuSavebasTan dakavSirebuli mosamzadebeli samuSaoebisa da kon-
venciis am debulebis interpretaciis gaTvaliswinebiT, xsenebuli 
muxli axdens individualuri uflebebis, maT Soris xmis micemisa da 
arCevnebSi monawileobis miRebis garantirebas.137 sasamarTlom aseve 
daadgina, rom xsenebuli muxlis unikaluri forma miznad isaxavda 
wevri saxelmwifoebis valdebulebisaTvis ufro didi mniSvnelobis 
miniWebas da xazi gausva pozitiur valdebulebas, romelic saxel-
mwifoebs ekisrebaT.

marTalia, evropul sasamarTlos warsulSic araerTxel hqonda 
SesaZlebloba, xazi gaesva im demokratiuli principebis mniSvnelo-
bisaTvis, romlebic axdenen konvenciis intepretaciasa da gamoyene-
bas,138 winamdebare saqmeSic aRniSna, rom pirveli oqmis me-3 muxliT 
garantirebul uflebebs aqvT udidesi mniSvneloba kanonis uzenaes-
obis principiT gansazRvruli efeqtiani da Rirebuli demokratiis 
safuZvlebis dadgenisa da SenarCunebisaTvis.139

135.  2005 wlis 6 oqtombris gadawyvetileba.
136.  2006 wlis 16 martis gadawyvetileba.
137.  Hirst v. the United Kingdom (N2), 57-e punqti da Mathieu-Mohin and Clerfayt v. Belgium 1987 
wlis 2 marts gamotanili gadawyvetileba, seria A # 113, gv. 22-23, 46-e_51-e punqtebi.
138.  sxva saqmeebTan erTad ix. United Communist Party of Turkey and Others v. Turkey, 1998 
wlis 30 ianvris gadawyvetileba, Reports of Judgments and Decisions 1998‑I, 45-e punqti.
139.  Hirst v. the United Kingdom (N2), 58-e punqti.
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damatebiT evropulma sasamarTlom aRniSna, rom xmis micemis 
ufleba ar aris privilegia. XXI saukuneSi prezumfcia demokratiul 
saxelmwifoSi unda iyos arCevnebSi monawileobis miRebis sasarge-
blod da sayovelTao arCevnebis ufleba ZiriTadi principia.140

evropulma sasamarTlom aseve aRniSna, rom am muxliT garanti-
rebuli uflebebi ar aris absoluturi xasiaTis da arsebobs gar-
kveuli SezRudvebis dawesebis SesaZlebloba. Sesabamisad, wevri 
saxelmwifoebi uzrunvelyofili unda iyvnen Sefasebis zRvriT am 
sferoSi. am sakiTxTan dakavSirebiT sasamarTlo kvlavac imeorebs, 
rom Sefasebis zRvari am sferoSi farToa141 da evropis istoriuli 
ganviTarebis, kulturuli mravalsaxeobisa da politikur Sexedu-
lebebSi arsebuli gansxvavebebis mravalferovneba SesaZleblobas 
aZlevs wevr saxelmwifoebs, SeimuSaon sakuTari demokratiuli ver-
sia.

Tumca saboloo gadawyvetilebas pirveli oqmis me-3 muxlTan 
Sesabamisobis Sesaxeb mainc evropuli sasamarTlo iRebs. sasamar-
Tlo TiToeul konkretul SemTxvevaSi afasebs, rom pirobebma ise 
ar SezRudos pirveli oqmis me-3 muxliT garantirebuli uflebebi, 
ziani miayenos maT da CamoarTvas efeqtianoba; rom isini ganxorcie-
lebulia kanonieri miznis Sesabamisad; da rom gamoyenebuli saSua-
lebebi proporciulia.142

Ždanoka-s saqmeSi adamianis uflebaTa evropuli sasamarTlos 
didma palatam gamoitana daskvnebi pirveli oqmis me-3 muxlTan Sesa-
bamisobis ganxilvisTan dakavSirebiT:

Tumca pirveli oqmis me-3 muxli enaTesaveba konvenciis im de-
bulebebs, romlebic icaven samoqalaqo da politikuri uflebebis 
sxvadasxva formas, maSin rodesac saxezea pirveli oqmis me-3 muxlis 
SezRudva, evropuli sasamarTlo avtomaturad ar icavs im krite-
riumebs, romlebic gamoiyeneba me-8_me-11 muxlebis me-2 punqtebiT 
daSvebul SezRudvebTan mimarTebiT da pirveli oqmis me-3 muxlis 
Tanaxmad, gadawyvetilebis gamotanisas ar aris aucilebeli, sasamar-
Tlom gamoiyenos konvenciis me-8_me-11 muxlebidan gamomdinare 
principebi.143

140.  ix. saqme Hirst v. the United Kingdom (N2), 59-e punqti da aseve Mathieu-Mohin-is saqmis 
51-e punqti, romelSic moyvanilia saqme X. v. Germany, ganacxadis # 2728/66, Commission 
decision of 6 October 1967, Collection 25, gv. 38-41.
141.  ix. saqme Hirst v. the United Kingdom (N2), 61-e punqti da aseve Mathieu-Mohin-is saqme,  
52-e punqti da aseve saqmeebi: Matthews v. United Kingdom [GC], no. 24833/94, § 63, ECHR 1999-
I; Labita v. Italy [GC], no. 26772/95, § 201, ECHR 2000-IV, da Podkolzina v. Latvia, no. 46726/99, 
§ 33, ECHR 2002-II.
142.  Hirst v. the United Kingdom (N2), 62-e punqti.
143.  Ždanoka v. Latvia, 2006 wlis 16 martis gadawyvetileba, 115-e punqti.
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evropulma sasamarTlom damatebiT aRniSna, rom `gamoyenebuli 
SezRudvebis~ koncefcias, pirveli oqmis me-3 muxlis Tanaxmad, aqvs 
gansakuTrebuli mniSvneloba am debulebiT garantirebuli uflebe-
bis SezRudvisaTvis dasaxuli miznebis Sesabamisobis gansazRvrisas. 
gamomdinare iqidan, rom pirveli oqmis me-3 muxli ar aris SezRu-
duli konvenciis me-8_me-11 muxlebSi gaTvaliswinebuli `kanonieri 
miznebis~ nusxiT, wevri saxelmwifoebi SezRudvis gamarTlebis miz-
niT uflebamosilni arian, daeyrdnon im mizans, romelic ar aris 
gaTvaliswinebuli xsenebul nusxaSi, vinaidan kanonis uzenaesobis 
principTan da konvenciis zogad miznebTan am miznis Sesabamisoba 
gaTvaliswinebulia saqmeze arsebul konkretul faqtobriv gare-
moebebSi. 144 

`gamoyenebuli SezRudvebis~ koncefcia, pirveli oqmis me-3 muxlis 
Tanaxmad, aseve gulisxmobs, rom evropuli sasamarTlo ar gamoiye-
nebs me-8_me-11 muxlebis konteqstSi gamoyenebul `aucilebelobisa~ 
da `mwvave sazogadoebrivi saWiroebis~ tradiciul testebs. pirve-
li oqmis me-3 muxlTan Sesabamisobis sakiTxis dadgenisas evropuli 
sasamarTlo ZiriTadad aqcents akeTebs Semdeg or kriteriumze: iyo 
Tu ara TviTneboba da proporciulobis principis ararseboba, da 
SezRudvam gamoiwvia Tu ara sazogadoebis Sexedulebis Tavisufali 
gamoxatvis SezRudva. 145

19)	 warmodgenil saqmeSi146 uzenaesma sasamarTlom adamianis 
uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konvenciis  
me-8 muxlTTan erTad ixelmZRvanela adamianis uflebaTa sayovel-
Tao deklaraciis me-12 muxliTa da samoqalaqo da politikur ufle-
baTa saerTaSoriso paqtis me-17 muxliT.

samoqalaqo, samewarmeo da gakotrebis saqmeTa palatam CaTva-
la, rom gaeros adamianis uflebaTa sayovelTao deklaraciis me-12 
muxlis Sesabamisad, ar SeiZleba TviTneburi xelyofa piris kores-
pondenciis saidumloebebisa da mosarCelis mier mopovebuli mopa-
suxis piradi korespondencia (werilebi) kanonis darRveviT mopove-
bulad miiCnia; sakasacio palata aseve msjelobs adamianis uflebaTa 
da ZiriTad TavisuflebaTa dacvis evropuli konvenciis me-8 muxlis 
pirvel nawilze, romlis Tanaxmad, yovel adamians ufleba aqvs, pa-
tivi scen mis korespondencias; palatis azriT, arasworia kasatoris 

144.  iqve.
145.  iqve.
146.  uzenaesi sasamarTlo: saqmis # 3k/1188-02, 2002 wlis 16 dekembris gadawyvetileba, 
samoqalaqo, samewarmeo da gakotrebis saqmeTa palata.
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miTiTeba imis Sesaxeb, rom adamianis uflebaTa evropuli konvenciis 
me-8 muxli147 gamoiyeneba mxolod im SemTxvevaSi, rodesac saubaria 
individis dacvaze saxelmwifosagan da ara erTi kerZo piris moqme-
debisas meore kerZo piris mimarT.

uzenaesi sasamarTlos sakasacio palata samoqalaqo da politikur 
uflebaTa saerTaSoriso paqtis me-17 muxlis pirveli punqtisa da 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis me-8 muxlis pirveli punqtis Sesabamisad akeTebs das-
kvnas, rom dauSvebelia piradi uflebebis rogorc kanonsawinaaRmde-
go, ise TviTneburi xelyofa. aRsaniSnavia, rom Careva SeiZleba iyos 
kanonieri, magram TviTneburi, rac aseve dauSvebelia.

adamianis uflebaTa sayovelTao deklaraciis me-12 muxlis Tanax-
mad:

`aravin unda ganicados misi piradi da ojaxuri cxovrebis, sacxo-
vrebeli binisa da korespondenciis, aseve misi pativisa da Rirsebis 
TviTneburi xelyofa. yovel adamians ufleba aqvs, daculi iyos ka-
nonis mier aseTi Carevisa da xelyofisagan.~

rodesac vsaubrobT adamianis uflebaTa sayovelTao deklaraciis 
me-12 muxlze, aRsaniSnavia, rom piradi xelSeuxeblobis ufleba da-
naxul unda iqnes rogorc `qolga~ - termini, romelic dakavSire-
bulia ojaxTan, ojaxur cxovrebasTan, sacxovrebel adgilTan, mi-
mowerasTan, satelefono komunikaciebTan, el. fostasa Tu komunika-
ciebis sxva eleqtronul saSualebebTan, iseve rogorc fizikur da 
moralur xelSeuxeblobasTan.148

rogorc zemoT ukve aRiniSna, adamianis uflebaTa da ZiriTad Ta-
visuflebaTa dacvis evropuli konvenciis me-8 muxli Camoyalibebu-
lia or punqtad. pirveli nawili, me-8 muxlis 1-li punqti, naTlad 
adgens gansazRvrul uflebebs, romlebic garantirebul unda iqnes 
individisTvis saxelmwifos mier _ piradi da ojaxuri cxovrebis, 
sacxovreblisa da mimoweris pativiscemis ufleba; meore nawili, me-
8 muxlis me-2 punqti, acxadebs, rom xsenebuli uflebebi ar aris 
absoluturi, rac imiT gamoixateba, rom garkveul SemTxvevebSi Se-
saZloa dasaSvebi gaxdes sajaro xelisuflebis mier me-8 muxliT ga-

147.  uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis gan-
CinebaSi miTiTebulia evropuli konvenciis me-9 muxli (azris, sindisisa da religiis Ta-
visufleba), magram logikuria, rom evropuli konvenciis me-8 muxli (piradi da ojaxuri 
cxovrebis pativiscemis ufleba) igulisxmeba.
148.  Lars Adam Rehof, in G. Alfredsson, A. Eide, ed., The Universal Declaration of Human Rights. 
A Common Standard of Achievement, Martinus Nijhoff Publishers, 1999, gv. 251-252.
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Tvaliswinebuli uflebebis SezRudva. me-8 muxlis me-2 punqti ase-
ve adgens pirobebs, rodesac sajaro xelisuflebas marTlzomierad 
SeuZlia Caerios me-8 muxlis 1-li punqtiT gansazRvrul uflebebSi. 
uflebaSi Careva mudmivad eqvemdebareba evropul meTvalyureobas. 
saxelmwifos mier me-8 muxliT gacxadebuli individis uflebebis 
dasaSveb SezRudvad CaiTvleba mxolod da mxolod imgvari SezRud-
vebi, romlebic ganxorcielebulia kanonis Sesabamisad, aucilebelia 
demokratiul sazogadoebaSi, anu arsebobs uflebis SezRudvis mwva-
ve sazogadoebrivi aucilebloba da gamoyenebuli SezRudvis Ro-
nisZieba emsaxureba me-8 muxlis me-2 punqtSi Camoyalibebuli erTi 
an meti kanonieri miznis miRwevas.

sxva sityvebiT rom vTqvaT, individis mier evropuli konven-
ciis me-8 muxlis Sesabamisad Setanili saCivris ganxilvis procesi 
moicavs ramdenime safexurian tests. am testis gamoyenebas axdens 
strasburgis sasamarTlo, rodesac saqme exeba me-8 muxls. saboloo 
gadawyvetilebis gamotanamde sasamarTlo axdens testis TiToeuli 
safexuris gamoyenebas :

 
1.	saCivari xvdeba Tu ara me-8 muxlis 1-li punqtiT daculi erT-

erTi uflebis moqmedebis farglebSi?
me-8 muxlis dacvis sakiTxi wamoiWreba im SemTxvevaSi, rodesac 

warmodgenili saCivari xvdeba konkretuli debulebis moqmedebis 
farglebSi, rac imas niSnavs, rom is unda exebodes am debulebiT 
dacul erT an ramdenime pirad interess, kerZod: pirad cxovrebas, 
ojaxur cxovrebas, sacxovrebelsa Tu mimoweras.

2.	moxda Tu ara me-8 muxlis SezRudva?
sasamarTlo roca erTxel daadgens, rom dava exeba pirad an 

ojaxur cxovrebas, sacxovrebels an mimoweras, saCivars arsebiTad 
ganixilavs me-8 muxlis me-2 punqtis WrilSi, anu arkvevs, zRudavs Tu 
ara gasaCivrebuli RonisZieba me-8 muxliT ganmtkicebul uflebas.

 
3.	aRniSnuli SezRudva/Careva ganxorcielda Tu ara xelisufle-

bis organos mxridan?
am uflebaSi Careva unda moxdes xelisuflebis organos warmomad-

genlis mxridan uflebamosilebis ganxorcielebisas. 

4.	aris Tu ara kanonis Sesabamisad?
RonisZieba, romelic iwvevs me-8 muxlis SezRudvas, mxolod im Se-

mTxvevaSi iqneba Sesabamisi am debulebasTan, Tu ganxorcielebulia 
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kanonis Sesabamisad. im SemTxvevaSi, Tu gasaCivrebuli RonisZieba ar 
akmayofilebs ̀ kanonis~ xsenebul moTxovnas, maSin igi gamoiwvevs me-8 
muxlis darRvevasa da saqmis iqve dasrulebas.

imisaTvis, rom `iyos kanonis Sesabamisad~, gasaCivrebul SezRud-
vas unda hqondes samarTlebrivi safuZveli, Sesabamisi kanoni unda 
iyos sakmarisad zusti da Seicavdes sajaro xelisuflebis mxridan 
TviTnebobisagan dacvis meqanizms.

evropulma sasamarTlom araerTxel daafiqsira Tavisi Sexedule-
ba, rom fraza `kanonis Sesabamisad~ ara mxolod Sida kanonmdeblo-
baze uTiTebs, aramed aseve exeba kanonis xarisxs, romelic moiTxovs, 
rom kanonis uzenaesobis princips Seesabamebodes, rac naTlad aris 
Camoyalibebuli konvenciis preambulaSi (ix. mutatis mutandis, Silver 
and Others-is saqmeze gamotanili gadawyvetileba, gv. 34, punqti 90, 
da Golder-is saqmeze 1975 wlis 21 Tebervals gamotanili gadawyveti-
leba, seria A # 18, gv. 17, punqti 34). amgvarad, fraza gulisxmobs, 
rom _ da igi gamomdinareobs me-8 muxlis obieqtidan da miznidan _ 
Sida kanonmdeblobaSi unda arsebobdes samarTlebrivi dacvis zome-
bi sajaro xelisuflebis mxridan me-8 muxlis 1-li punqtiT dacul 
uflebebSi. gansakuTrebiT maSin, rodesac aRmasrulebeli xelisu-
fleba xorcieldeba saidumlod, TviTnebobis safrTxe aSkaraa (ix. 
Klass and Others-is saqmeze gamotanili gadawyvetileba, seria A # 28, 
gv. 21 da 23, punqtebi 42-e da 49-e).

RonisZiebebi problematuri iqneba im SemTxvevaSi, rodesac isini 
ar aris nebadarTuli kanonis mier da sanacvlod regulirdeba admi-
nistraciuli praqtikiT, an sxva arasavaldebulo xasiaTis saxelmZR-
vanelo principiT. administraciuli praqtika, Tumca kargad damkvi-
drebuli, mainc ar uzrunvelyofs `kanoniT~ moTxovnil garantias.

 
5.	emsaxureba Tu ara kanonier mizans?
maSin, rodesac SezRudva kanonis Sesabamisad dadgindeba, evropu-

li sasamarTlo gadava im sakiTxis ganxilvaze, - emsaxureba Tu ara 
igi kanonier mizans me-8 muxlis me-2 punqtis WrilSi. me-8 muxlis 
me-2 punqti moicavs mizanTa CamonaTvals, romelsac saxelmwifo Sei-
Zleba daeyrdnos, SezRudvasTan dakavSirebiT. 

6.	aucilebelia Tu ara demokratiul sazogadoebaSi?
me-8 muxlis testis bolo safexuria, ganisazRvros, aris Tu ara 

SezRudva `aucilebeli demokratiul sazogadoebaSi.~
sasamarTlom saqmeSi - Olsson v. Sweden149 - daadgina: 

149.  1988 wlis 24 martis gadawyvetileba.
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`... aucileblobis cneba gulisxmobs, rom SezRudvas unda moiTxo-
vdes mwvave sazogadoebrivi saWiroeba da, gansakuTrebiT ki, pro-
porciuli iyos dasaxul kanonier mizanTan.~ 

vinaidan evropuli konvenciis me-8 muxlis arsebiTi mizani `saja-
ro xelisuflebis mxridan ukanono qmedebisagan individis dacvaa~, 
sasamarTlom daadgina, rom damatebiT SeiZleba arsebobdes ganuyo-
feli pozitiuri valdebulebebi im Rirebulebebis efeqtiani pati-
viscemisaTvis, romlebsac igi Seicavs.150 xsenebulidan gamomdinare, 
piris ojaxur da pirad cxovrebaSi, sacxovrebelsa da mimoweraSi 
ukanonod Caurevlobis negatiur valdebulebasTan erTad, saxel-
mwifos aseve SeiZleba daekisros valdebuleba, ganaxorcielos pozi-
tiuri qmedebebi am debulebaSi Camoyalibebuli piradi interesebis 
farTo diapazonis pativiscemis mizniT. me-8 muxlis interpretaciis 
safuZvelia muxlSi aRniSnuli miTiTeba individis uflebaze - pa-
tivi scen misi piradi da ojaxuri cxovrebis uflebas, ramac neba 
darTo sasamarTlos, gascdenoda saxelmwifoebis martiv valdebu-
lebas, romelic saxelmwifoebis mxridan mxolod uflebaSi Caurev-
lobas gulisxmobda. saqmeSi - X & Y v. the Netherlands151 - strasburgis 
sasamarTlom daadgina, rom:

`[me-8 muxli] ara mxolod avaldebulebs saxelmwifos, Tavi Seika-
vos SezRudvisagan: am ZiriTad negatiur valdebulebasTan erTad, 
SeiZleba arsebobdes pozitiuri piradi da ojaxuri cxovrebis efe-
qtiani pativiscemis valdebuleba. ... aseTma valdebulebam SeiZleba 
saWiro gaxados iseTi RonisZiebebis gatareba, romlebic uzrunvel-
yofen piradi cxovrebis pativiscemis uflebas, Tundac individebs 
Soris urTierTobaTa sferoSi.~

xsenebulidan gamomdinare, garkveul garemoebebSi konvencia 
moiTxovs saxelmwifosagan, am ukanasknelma gadadgas nabijebi in-
dividualuri pirebisaTvis me-8 muxliT garantirebuli uflebe-
bis uzrunvelyofis mizniT. konvenciam aseve SeiZleba mosTxovos 
saxelmwifoebs, daicvas pirebi sxva kerZo individebis qmedebebis-
gan, romlebic axdenen am pirebis uflebaTa efeqtiani sargeblo-
bis SezRudvas.

niSandoblivia, rom sirTulesTan aris dakavSirebuli im gare-
moebebis gamovlena, romelTa arsebobis SemTxvevaSic me-8 muxli 

150.  Kroon v. the Netherlands, 1994 wlis 27 oqtombris ganaCeni, 31-e punqti.
151.  X & Y v. the Netherlands, 1985 wlis 26 martis ganaCeni.
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moiTxovs pozitiur qmedebebs. sasamarTlom daadgina, rom `pativis-
cemis~ cneba ar aris naTlad gansazRvruli da, vinaidan maRal xel-
Semkvrel saxelmwifoebSi pirobebi da garemoebebi sxvadasxvagvaria, 
ojaxuri cxovrebis pativiscemis uzrunvelyofisaTvis arsebuli 
moTxovna sagrZnoblad gansxvavdeba yovel konkretul SemTxvevaSi. 
amitomac aRiarebulia, rom Sefasebis farTo zRvari saxelmwifoebs 
uflebamosilebas aniWebs, Tavad gadawyviton, Tu ra saxis `pativis-
cema~ moiTxoveba konkretuli ganacxadis garemoebebisas. sasamarT-
los Tanaxmad, saxelmwifom, gansazRvrisas, arsebobs Tu ara pozi-
tiuri valdebuleba, yuradReba unda miaqcios sakiTxs, dadgindeba 
Tu ara samarTliani balansi sazogadoebis zogad interesebsa da in-
dividis interesebs Soris. daculi uflebis Sinaarsis gansazRvri-
sas sasamarTlom daadgina, rom me-8 muxlis me-2 punqtSi aRniSnuli 
miznebi SeiZleba relevanturi iyos da testebic gansxvavebulia me-8 
muxlis me-2 punqtis Tanaxmad, sadac aucilebelia balansis dadge-
na ukve dafuZnebul uflebasa da Tanafardobis interesebs Soris, 
romlis dacvasac miznad isaxavs saxelmwifo. xSir SemTxvevaSi gansx-
vaveba pozitiuri valdebulebebis ganxorcielebasa da me-8 muxlis 
me-2 punqtis WrilSi saqmis normaluri gziT ganxilvas Soris naTeli 
gaxdeba saqmesTan dakavSirebiT sasamarTlos mier warmodgenili ar-
gumentaciiT da ara daskvniT.152 praqtikuli TvalsazrisiT, zogadad 
sazogadoebis interesebi gadawonis balansis mxriv individualur 
interesebs da individualur pirs garkveul tvirTs akisrebs, raTa 
man daamtkicos, rom misi interesi naTlad aRemateba sazogadoebriv 
interesebs. magaliTad, precedentuli samarTali miuTiTebs, rom, 
rodesac saqme gvaqvs mniSvnelovan individualur uflebasTan da 
ganmcxadebeli awydeba did araxelsayrel mdgomareobas, pozitiuri 
valdebuleba SesaZloa wamoiWras; meore mxriv, rodesac es araxel-
sayreli mdgomareoba arcTu ise didia an mniSvnelovan saxelmwifo 
interesTan gvaqvs saqme, maSin xsenebuli naklebad mosalodnelia. 

magaliTad, saqmeSi Marckx v. Belgium sasamarTlom daadgina, rom 
dauqorwinebel dedasa da mis Svils Soris arsebuli ojaxuri cxo-
vrebis pativiscema saxelmwifos pozitiur valdebulebas akisrebda, 
rac bavSvis dabadebis momentidan misi ojaxSi integraciis uzrun-
velyofisaTvis zomebis miRebas gulisxmobda.153 am saqmeSi araxelsa-
yreli mdgomareoba, romelsac ganicdidnen gauTxovari deda da misi 
qaliSvili, ufro didi iyo, vidre saxelmwifos interesi, rac misi 

152.  magaliTisTvis ix. Gaskin v. the United Kingdom, 1989 wlis 7 ivlisis ganaCeni, 42-e 
punqti.
153.  Marckx v. Belgium, 1979 wlis 13 ivnisis ganaCeni.
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mxridan qorwinebaze dafuZnebuli ojaxis dacviT gamoixateboda. 
damatebiT unda aRiniSnos, rom Sefasebis zRvari, romliTac saxel-
mwifo sargeblobs, iyo viwro, radgan maRal xelSemkvrel saxel-
mwifoebSi arsebuli samarTlebrivi da socialuri pirobebi asaxavda 
dauqorwinebeli dedebisa da maTi Svilebisadmi uTanasworo mopyro-
bis aRmofxvrisken zogad mimarTulebas. xsenebulze aisaxa qorwi-
nebisgareSe dabadebuli bavSvebis samarTlebrivi statusis Sesaxeb 
evropuli konvenciis miReba.154 ojaxuri cxovrebis pativiscemis po-
zitiuri valdebulebisaTvis aucilebeli aRmoCnda, bavSvis missave 
ojaxSi integraciis uzrunvelyofis mizniT, zomebis miReba.

Tumca sasamarTlom gamoitana gansxvavebuli gadawyvetileba sa-
qmeSi - X, Y & Z v. the United Kingdom. pirvel rigSi, unda aRiniSnos, 
sasamarTlo dadgenilebiT, konvenciis maRal xelSemkvrel saxel-
mwifoebSi am sferoSi saerTo midgomis ararseboba gulisxmobda, 
rom saxelmwifo Sesabamisi mxareebis _ donoris mier xelovnuri ga-
nayofierebis gziT (AID) dabadebuli bavSvi da misi transseqsuali 
mama _ ojaxuri cxovrebis pativiscemis gamovlenisas aRWurvili iyo 
Sefasebis farTo zRvriT. Sedegad, ojaxuri cxovrebis pativiscemis 
pozitiuri valdebulebis Sinaarsi gansxvavdeboda Marckx-is saqmeSi 
arsebulisgan da me-8 muxlis dasakmayofileblad, misi Sesrulebis 
mizniT, nakleb qmedebas saWiroebda. ufro konkretulad, sasamarT-
lom uaryo, rom maTi ojaxuri cxovrebis pativiscema saxelmwifo-
sagan bavSvis dabadebis mowmobaSi transseqsualis, rogorc bavSvis 
mamis, gvaris dafiqsirebas moiTxovda.155 Tumca dadginda, rom AID-iT 
dabadebuli bavSvis mamobis cnoba ewinaaRmdegeboda sazogadoebis 
interesebs da arc aucilebeli iyo bavSvis keTildReobisaTvis.

20)	 warmodgenil saqmeSi156 uzenaesi sasamarTlos didma palatam 
gaiTvaliswina mosarCelisa da misi advokatis mosazreba, rom adamia-
nis uflebaTa saerTaSorisosamarTlebrivi aqtebis mixedviT, aravin 
unda daeqvemdebaros wamebas an sxva sastik, araadamianur, anda Rir-
sebis Semlaxvel mopyrobas an sasjels da, rom wamebisa da sxva sas-
tiki, araadamianuri an Rirsebis Semlaxveli mopyrobis an sasjelis 
winaaRmdeg mimarTuli saerTaSoriso konvenciis me-14 muxlis Tanax-
mad, TiToeulma monawile saxelmwifom Tavis samarTlebriv sistema-
Si unda uzrunvelyos, rom wamebis msxverplma miiRos anazRaureba 

154.  evropuli xelSekrulebebis seria (ETS) # 85.
155.  X, Y & Z-is saqmeze 1985 wlis 26 marts gamotanili gadawyvetileba. 
156.  uzenaesi sasamarTlo: saqmis # 107kol, 2004 wlis 9 Tebervlis gadawyvetileba, 
didi palata.
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da hqondes Sesabamisi kompensaciis miRebis xelSeuvali ufleba. 
winamdebare gadawyvetileba metad mniSvnelovania, vinaidan mas-

Si gamoyenebulia rogorc saerTaSorisosamarTlebrivi aqtebi, ase-
ve saubaria saqarTvelos winaaRmdeg adamianis uflebaTa komitetis 
winaSe wardgenil pirvel ganacxadze, romelSic adamianis ufleba-
Ta komitetma CaTvala, rom ganmcxadeblebis mier komitetis winaSe 
wardgenili faqtebidan gamomdinare, ganmcxadeblebi daeqvemdebar-
nen wamebasa da sastik da araadamianur mopyrobas, ramac gamoiwvia 
saerTaSoriso paqtis me-7 muxlis darRveva.

me-2 msoflio omis periodSi Cadenil SemaZrwunebel qmedebaTa 
Semdgom saerTaSoriso sazogadoeba da organizaciebi gansakuTre-
bul yuradRebas aqcevdnen wamebis, araadamianuri an damamcirebe-
li mopyrobis akrZalvas saerTaSoriso doneze. msoflio sazoga-
doebisaTvis imdenad didi iyo wamebis akrZalvis mniSvneloba, rom 
igi miCneul iqna saerTaSoriso CveulebiTi samarTlis nawilad da 
iTvleba jus cogens-ad157. wamebis akrZalvis fundamentur mniSvnelo-
bas aseve mowmobs is mravali saerTaSoriso aqti, romlebic gmobs 
arasaTanado mopyrobasa da sasjels:

•	 adamianis uflebaTa sayovelTao deklaracia (me-5 muxli);
•	 adamianis uflebaTa evropuli konvencia (me-3 muxli);
•	 Jenevis 1949 wlis oTxi konvencia;
•	 1966 wlis samoqalaqo da politikur uflebaTa saerTa-

Soriso paqtis me-7 muxli: `aravin SeiZleba daeqvemdebaros wamebas 
an sastik araadamianur, an damamcirebel mopyrobas an sasjels~;

•	 wamebis da sxva saxis sastiki, araadamianuri da damamcire-
beli mopyrobisa da sasjelis sawinaaRmdego gaerTianebuli erebis 
organizaciis 1984 wlis konvencia (CAT);

•	 wamebis, araadamianuri da damamcirebeli mopyrobisa da sas-
jelis akrZalvis 1987 wlis evropuli konvencia.

dawyebuli 1948 wlis adamianis uflebaTa sayovelTao deklara-
ciis me-5 muxlidan, romlis Tanaxmadac, `aravin SeiZleba daeqvemde-
baros wamebas an sastik, araadamianur, damamcirebel mopyrobas an 
sasjels,~ damTavrebuli 1998 wlis saerTaSoriso sisxlis samarTlis 
romis statutamde, romlis Tanaxmadac, wameba, romelic aris moqa-
laqeTa winaaRmdeg Cadenili da gavrcelebuli an sistematur qmede-
baTa nawili, kacobriobis winaaRmdeg mimarTuli danaSaulia. wameba 
aseve akrZalulia umetesi SidasamarTlebrivi sistemiT.

wamebis, araadamianuri da damamcirebeli mopyrobis akrZalvis 
asaxva konstituciur doneze mniSvnelovani elementia imis uzrun-

157.  jus cogens _ saerTaSoriso samarTlis imperatiuli normebi.
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velsayofad, rom amgvari akrZaluli qmedeba ar moxdes wevri saxel-
mwifos iurisdiqciis farglebSi. Tumca martooden akrZalvis arse-
boba ar aris TavisTavad konvenciiT dakisrebuli valdebulebebis 
Sesrulebis safuZveli. araerTxel dadginda me-3 muxlis darRveva, 
miuxedavad wevr saxelmwifoTa samarTlebriv sistemebSi aseT debu-
lebaTa arsebobisa.

gaerTianebuli erebis organizaciis wamebisa da sxva saxis sastiki, 
araadamianuri da damamcirebeli mopyrobisa da sasjelis sawinaaR-
mdego konvencia (CAT) miRebul iqna 1984 wlis 10 dekembers da ZalaSi 
Sevida 1987 wlis 27 ivniss. aRniSnuli konvenciis uzrunvelyofis me-
qanizmi da sazedamxedvelo organoa wamebis sawinaaRmdego komiteti.

gaerTianebuli erebis wamebisa da sxva sastiki, araadamianuri da dama-
mcirebeli mopyrobis sawinaaRmdego konvenciis 1-li muxlis Tanaxmad: 

`konvenciis miznebidan gamomdinare, termini `wameba~ niSnavs nebis-
mier qmedebas, romliTac pirs ganzrax mieyeneba Zlieri tkivili an tan-
jva, sulerTia, es iqneba fizikuri Tu sulieri xasiaTis, iseTi mizniT, 
rogoricaa misgan an mesame pirisagan informaciis an aRiarebis mopove-
ba, misi dasja im qmedebisaTvis, romelic Caidina man an mesame pirma, an 
im mizniT, romelic efuZneba nebismieri saxis diskriminacias, rodesac 
aseTi tkivili an tanjva pirs mieyeneba xelisuflebis organos warmo-
madgenlis an Tanamdebobis piris mier, misi waqezebiT, an misi TanxmobiT 
an dumiliT gamoxatuli misi TanxmobiT. aRniSnuli ar gulisxmobs tki-
vils an tanjvas, romelic Tan sdevs kanonier sanqciebs.~

iseve rogorc adamianis uflebaTa evropuli konvenciis me-3 
muxli, wamebis sawinaaRmdego konvencia da samoqalaqo da poli-
tikur uflebaTa saerTaSoriso paqtis me-7 muxli, garda negatiuri 
valdebulebisa, romelic saxelmwifoebsa da misi xelisuflebis war-
momadgenlebs ukrZalavs wamebis, sastiki da araadamianuri da dama-
mcirebeli mopyrobisa da sasjelis ganxorcielebas, mravali saxis 
pozitiur valdebulebebs akisrebs konvenciis xelSemkvrel wevr 
saxelmwifoebs. wamebis sawinaaRmdego konvencia da saerTaSoriso pa-
qtis me-7 muxli moiazrebs iseTi saxis pozitiur valdebulebebsac, 
romlebic evropuli konvenciis me-3 muxlTan dakavSirebul prece-
dentul samarTalSi jerjerobiT ar Segvxvedria.

samoqalaqo da politikur uflebaTa saerTaSoriso paqti ar moi-
cavs me-7 muxliT moculi terminebis ganmartebas. terminTa ganmar-
teba ar gvxvdeba arc saerTaSoriso paqtis sazedamxedvelo orga-
nos, adamianis uflebaTa komitetis, iurisprudenciaSi. gansxvavebebi 
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terminebs Soris damokidebulia gamoyenebuli qmedebis xasiaTze, 
mizansa da siZliereze. aRniSnuli mkveTrad gansxvavdeba adamianis 
uflebaTa evropuli sasamarTlos praqtikisagan, romelSic stras-
burgis sasamarTlo me-3 muxlTan dakavSirebul yovel konkretul 
SemTxvevaSi ganmartavs, Tu dairRva me-3 muxliT daculi romelime 
debuleba. adamianis uflebaTa komiteti ki mxolod zogadad aRniS-
navs da afiqsirebs me-7 muxlis darRvevas da ar uTiTebs, xsenebu-
li muxliT moculi romeli konkretuli debulebis darRveva moxda 
calkeul SemTxvevaSi. zogad moxsenebaSi adamianis uflebaTa komi-
tetma gaakeTa zogadi gancxadeba saerTaSoriso paqtis me-7 muxliT 
akrZalul qmedebebTan dakavSirebiT:

`samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-7 
muxlis debulebaTa mizania dacva rogorc individis Rirsebisa, aseve 
misi fizikuri da sulieri xelSeuxeblobisa. saxelmwifos movaleobaa, 
uzrunvelyos yoveli piris dacva sakanonmdeblo da sxva RonisZieba-
Ta saSualebiT, romlebic SesaZloa aucilebeli iyos me-7 muxliT akr-
Zaluli im qmedebebis aRmosafxvrelad da sawinaaRmdegod, romlebic 
ganxorcielbul iqna rogorc Tanamdebobis pirebis, aseve im pirebis 
mier, romlebic ar asruleben Tanamdebobriv movaleobebs da kerZo 
pirebis mierac. me-7 muxliT dadgenili akrZalva aseve gamyarebulia 
paqtis me-10 muxlSi warmodgenili pozitiuri moTxovnebiT, romel-
Ta Tanaxmadac, `yvela pirs, visac aRkveTili aqvs Tavisufleba, unda 
moepyron adamianurad da adamianisaTvis Sesaferisi RirsebiT~.

adamianis uflebaTa zogadi moxsenebis Tanaxmad, me-7 muxli ar uS-
vebs raime saxis gamonakliss arc erT SemTxvevaSi. komitetis mier 
gakeTebuli gancxadebis Tanaxmad, iseT situaciebSic ki, rogoricaa 
sagangebo mdgomareoba an saomari moqmedebebi, aranairi saxis gadaxve-
va ar aris nebadarTuli me-7 muxlis debulebebidan. komitetma aseve 
aRniSna, rom dauSvebelia me-7 muxlis debulebaTa darRvevis gamarT-
leba iseTi mizeziTac ki, rogoric aris zemdgomi Tanamdebobis piris 
an xelisuflebis organos warmomadgenlis mier miRebuli brZaneba.

analogiuri debulebebi gvxvdeba wamebis sawinaaRmdego gaeros 
konvenciis me-2 muxlSic, romlis Tanaxmadac:

`aranairi saxis gamonaklisi garemoebebi, Tundac es iyos saomari 
mdgomareoba an omis saSiSroeba, Sida politikuri arastabiluroba 
an nebismieri sxva saxis sagangebo mdgomareoba, ar SeiZleba iqnes mo-
yvanili wamebis gasamarTleblad.~
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zemoxsenebulidan naTlad Cans, rom aranairi saxis proporciulo-
baze ar SeiZleba vilaparakoT, rodesac vsaubrobT paqtis me-7 muxl-
ze da wamebis sawinaaRmdego konvenciaze. magram msoflio praqtikaSi 
gvxvdeba iseTi magaliTic, romelic araTu daSvebulia saxelmwifoSi, 
aramed sakanonmdeblo donezec ki aris gamarTlebuli konkretul Se-
mTxvevebSi. magaliTad, israelSi kanonmdebloba nebas rTavs xelisu-
flebis warmomadgenlebs, gamoiyenon `Tanamedrove fizikuri da fsi-
qologiuri zewola~ terorizmSi eWvmitanilTa dakiTxvis procesSi. 
1997 wels israelma ganacxada, rom xsenebuli meTodebis gamoyenebis 
Sedegad Tavidan iqna acilebuli daaxloebiT 90-mde teroristuli 
aqti, ris Sedegadac gadarCenil iqna uamravi udanaSaulo adamianis 
sicocxle.158 miuxedavad xsenebuli statistikisa da israelis mTavro-
bis mier wardgenili argumentaciisa, wamebis sawinaaRmdego komitet-
ma mainc daakvalificira zogierTi dakiTxvis meTodi rogorc wameba 
da araadamianuri da damamcirebeli mopyroba.159 dakiTxvis meTodebi 
miCneul iqna wamebad, miuxedavad imisa, rom isini mimarTuli iyo mo-
saxleobis dasacavad sasikvdilo teroristuli aqtebisagan. wamebis 
sawinaaRmdego komitetis gancxadebis Tanaxmad:

`komiteti aRiarebs da iTvaliswinebs im saSinel dilemas, romel-
sac israeli awydeba teroristuli aqtebis saSiSroebasTan dakavSi-
rebiT, magram, rogorc konvenciis xelSemkvrel saxelmwifo mxares, 
israels ar SeuZlia komitetis winaSe Tavi imarTlos gansakuTrebu-
li garemoebebiT da ganacxados, rom es garemoebebi amarTlebs kon-
venciis 1-li muxliT akrZalul qmedebebs. aRniSnuli erTmniSvne-
lovnad da naTlad aris dagmobili konvenciis me-2 muxliT~.160 

rac Seexeba saqarTvelos winaaRmdeg adamianis uflebaTa komite-
tis winaSe wardgenil pirvelsave ganacxads - Domukhovski v. Georgia, 
romelic komitetma arsebiT ganxilvaze dauSva da ganixila, umTa-
vresad swored exeboda samoqalaqo da politikur uflebaTa saer-
TaSoriso paqtis me-7 muxlis darRvevas saqarTvelos saxelmwifos 
mxridan. aRniSnul ganacxadSi ganmcxadeblebi (maT Soris saqarTve-

158.  ix. israelis me-2 perioduli moxseneba, romelic waredgina wamebis sawinaaRmdego 
komitets, CAT/C/33/add. 2/Rev.1. me-2 – me-3 da 24-e punqtebi.
159.  wamebis sawinaaRmdego komitetis daskvniTi komentarebi israelTan mimarTebiT,  
1997 w.
160.  sxvaTa Soris, TviT israelis uzenaesma sasamarTlom, romelic gvevlineba marTlm-
sajulebis umaRles organod israelSi, saqmeze - The Public Committeee Against Torture 
in Israel v. The Government of Israel - gamoitana gadawyvetileba, rom terorizmSi eWvmit-
anilTa mopyrobis meTodebi arakonstituciuri iyo 1999 wlis 6 seqtembers.
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los uzenaesi sasamarTlos sisxlis samarTlis saqmeTa palatisa da 
didi palatis mier moxseniebuli b-ni i.d.) Ciodnen, rom isini dae-
qvemdebarnen wamebasa da araadamianur mopyrobas, maT Soris sastik 
cemas, fizikur da moralur zewolas, ramac b-n domuxovskis SemTx-
vevaSi gamoiwvia kontuzia, b-n wiklauris SemTxvevaSi _ kontuzia, 
Zvlebis motexiloba, mravali Wriloba da damwvrobiTi xasiaTis iara, 
b-n gelbaxianis SemTxvevaSi _ iarebi, xolo b-n dokvaZis SemTxvevaSi 
ganxorcielebuli qmedebebi moicavda rogorc wamebas, aseve muqa-
rebs misi ojaxis mimarT. saqarTvelos mTavrobam ver warudgina ada-
mianis uflebaTa komitets raime saxis damajerebeli argumentacia, 
romelic gaaqarwylebda ganmcxadeblebis mier wardgenil faqtebs. 
Sesabamisad, `xsenebul garemoebebSi adamianis uflebaTa komitet-
ma CaTvala, rom ganmcxadeblebis mier komitetis winaSe wardgenili 
faqtebidan gamomdinare, ganmcxadeblebi daeqvemdebarnen wamebasa da 
sastik, araadamianur mopyrobas, rac arRvevs saerTaSoriso paqtis 
me-7 muxlsa da me-10 muxlis 1-l punqts.~ 

21) winamdebare saqmeSi161 uzenaesi sasamarTlos sisxlis samarT-
lis saqmeTa sakasacio palatam ixelmZRvanela adamianis uflebaTa 
evropuli konvenciis me-6 muxliTa da amave konvenciis me-7 oqmis 
me-2 muxliT, aseve gaeros samoqalaqo da politikur uflebaTa saer-
TaSoriso paqtis me-14 muxliT da aRniSna, rom msjavrdebulis ad-
vokatebma kerZo saCivarsa da sakasacio palatis sxdomaze ganaCenis 
gasaCivrebis safuZvlad sworad miuTiTes adamianis uflebaTa evro-
puli konvenciis me-7 oqmis me-2 muxlze, iseve rogorc samoqala-
qo da politikur uflebaTa saerTaSoriso paqtis me-14 muxlis me-5 
punqtze da am safuZvliT sworad moiTxoves raionuli sasamarTlos 
gamamtyunebeli ganaCenis gasaCivrebis ufleba. palatam aseve aRniS-
na, rom qvemdgom sasamarTloebs, roca ixilavdnen pirovnebisaTvis 
sasamarTlo gadawyvetilebis gasaCivrebis uflebis miniWebis saki-
Txs, unda exelmZRvanelaT aRniSnuli saerTaSoriso xelSekrulebiT 
da ara Sidasaxelmwifoebrivi normatiuli aqtebiT.

adamianis uflebaTa evropuli konvenciis me-6 muxlis mixedviT,

`1. samoqalaqo uflebaTa da movaleobaTa gansazRvrisas an ward-
genili nebismieri sisxlissamarTlebrivi braldebis safuZvliano-
bis gamorkvevisas yvelas aqvs gonivrul vadaSi misi saqmis samarT-
liani da saqveyno ganxilvis ufleba kanonis safuZvelze Seqmnili 

161.  uzenaesi sasamarTlo: saqmis # 438/ap, 2005 wlis 19 maisis gadawyvetileba, sisxlis 
samarTlis saqmeTa palata.
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damoukidebeli da miukerZoebeli sasamarTlos mier. sasamarTlo 
gadawyvetileba cxaddeba saqveynod, Tumca mTel sasamarTlo pro-
cesze an mis nawilze presa da sazogadoeba SeiZleba ar dauSvan, de-
mokratiul sazogadoebaSi moralis, sazogadoebrivi wesrigis an 
erovnuli uSiSroebis interesebidan gamomdinare, agreTve, rodes-
ac amas moiTxovs arasrulwlovanTa interesebi an mxareTa piradi 
cxovrebis dacva, an ramdenadac, sasamarTlos azriT, es mkacrad au-
cilebelia gansakuTrebuli garemoebebis arsebobisas, rodesac sa-
qveynooba zians miayenebda marTlmsajulebis interesebs.

2. yoveli piri, visac bralad edeba sisxlis samarTlis danaSaulis 
Cadena, iTvleba udanaSaulod, vidre misi braleuloba ar damtkic-
deba kanonis Sesabamisad. 

3. yovel pirs, visac bralad edeba sisxlis samarTlis danaSaulis 
Cadena, aqvs, sul mcire, Semdegi uflebebi:

a) misTvis gasageb enaze dauyovnebliv da dawvrilebiT ecnobos 
wardgenili braldebis arsi da safuZveli;

b) hqondes sakmarisi dro da SesaZleblobani sakuTari dacvis mo-
samzadeblad;

g) daicvas Tavi piradad an mis mier arCeuli damcvelis meSveobiT, 
an, Tu mas ar gaaCnia sakmarisi saSualeba iuridiuli momsaxurebis 
asanazRaureblad, ufasod isargeblos aseTi momsaxurebiT, rodes-
ac amas moiTxovs marTlmsajulebis interesebi;

d) dakiTxos an daakiTxvinos braldebis mowmeebi da gamoaZaxebi-
nos da daakiTxvinos dacvis mowmeebi braldebis mowmeTa Tanabar pi-
robebSi;

e) isargeblos Tarjimnis ufaso daxmarebiT, Tu mas ar SeuZlia 
gaigos sasamarTloSi gamoyenebuli ena, an ilaparakos am enaze.~

konvenciis me-6 muxli uzrunvelyofs adamianis uflebas samarT-
lian sasamarTlo ganxilvaze mxolod samoqalaqo da sisxlis samar-
Talwarmoebisas. aRniSnuli uflebis did mniSvnelobasa da mis fun-
damenturobas naTlad mowmobs is faqti, rom strasburgis sasamarT-
los mier gamotanil gadawyvetilebaTa umravlesoba swored samarT-
liani sasamarTlo uflebis darRvevas exeba. konvenciis me-6 muxliT 
uzrunvelyofili garantiebi ufro yovlismomcvelia sisxlis samar-
Talwarmoebisas, vidre samoqalaqo samarTalwarmoebisas. amaze me-
tyvelebs is faqti, rom zogadi ufleba samarTlian sasamarTlo 
uflebaze, romelic moculia konvenciis me-6 muxlis 1-li punqtiT, 
ganmtkicebulia konkretuli garantiebiT, romlebic mocemulia me-6 
muxlis me-2 da me-3 punqtebSi.
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adamianis uflebaTa evropuli konvenciis me-6 muxli ar moiazrebs 
da ar uzrunvelyofs apelaciis uflebas rogorc samoqalaqo, ase-
ve sisxlis samarTalwarmoebasTan dakavSirebul saqmeebSi.162 Tumca, 
rodesac saxelmwifo uzrunvelyofs apelaciis uflebas, maRali ins-
tanciis sasamarTlos winaSe gamarTuli samarTalwarmoeba Sesabamis-
obaSi unda iyos konvenciis me-6 muxlTan.

xolo evropuli konvenciis me-7 oqmis me-2 punqti acxadebs, rom:

`1. yvelas, vinc sasamarTlos mier msjavrdebulia sisxlis samar-
Tlis danaSaulisaTvis, aqvs ufleba, misi msjavrdeba an misTvis da-
niSnuli sasjeli gadaasinjvinos zemdgomi instanciis sasamarTlos. 
am uflebis ganxorcieleba, im safuZvlebis CaTvliT, romlebze da-
yrdnobiTac is SeiZleba ganxorcieldes, mowesrigebulia kanoniT.

2. am wesidan gamonaklisi dasaSvebia mcire mniSvnelobis danaSaul-
Ta mimarT, rogorc es gansazRvrulia kanoniT, an rodesac Sesabami-
si piri pirveli instanciis wesiT gaasamarTla umaRlesi instanciis 
sasamarTlom, an msjavri daedo mis mimarT gamotanili gamamarTle-
beli ganaCenis gadasinjvis Sedegad.~

konvenciis me-7 oqmis me-2 muxli (sisxlis samarTlis saqmis gasa-
Civrebis ufleba) konvenciis me-6 muxlis damatebiT garantias iTva-
liswinebs. me-7 oqmis ganmartebiTi angariSis mixedviT, es norma ar 
exeba danaSauls, gansjils im organos mier, romelic ar warmoad-
gens sasamarTlos, konvenciis me-6 muxlis mniSvnelobiT. samarTlia-
ni sasamarTlo ganxilvis garantiebi daculi unda iqnes zemdgomi 
sasamarTlos mier qvemdgomi sasamarTlos gadawyvetilebis gadasin-
jvisas. konvenciis me-7 oqmis me-2 muxlis 1-li punqtis 1-li winada-
deba iTvaliswinebs, rom yvelas aqvs ufleba, moiTxovos `msjavrde-
bis an ganaCenis~ gadasinjva. es ar niSnavs, rom pirs yvela SemTxveva-
Si aqvs ufleba rogorc msjavrdebis, ise ganaCenis gasaCivrebaze.163

samoqalaqo da politikur uflebaTa saerTaSoriso paqtis me-14 
muxli, romelic samarTlian sasamarTlo ganxilvasa da sasamarTlos 
winaSe yvela piris Tanasworobas uzrunvelyofs, afuZnebs ufleba-
Ta serias, romlebic gamoiyeneba rogorc samoqalaqo, ise sisxlis 
samarTalwarmoebaSi. xsenebuli muxli miznad isaxavs marTlmsaju-
lebis jerovanad ganxorcielebas.164 me-14 muxlis 1-li punqti iTva-

162.  sisxlis samarTlis saqmeebSi apelaciis ufleba uzrunvelyofilia konvenciis me-7 
oqmis me-2 muxliT.
163.  ganmartebiTi angariSis me-17 punqti.
164.  me-13 zogadi komentaris 1-li punqti.
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liswinebs zogad garantias, maSin rodesac me-14 muxlis me-2 _ me-7 
punqtebi sisxlissamarTalwarmoebasTan dakavSirebiT specialur ga-
rantiebs ayalibebs.165

saerTaSoriso paqtis me-14 muxlis me-5 punqtis Tanaxmad, yovel 
msjavrdebul pirs ufleba aqvs, misi braldeba da ganaCeni kanonis 
Sesabamisad gadasinjos zemdgomma sasamarTlom. saqmeSi - Reid v. Ja-
maica (355/89) - adamianis uflebaTa komitetma aRniSna, rom: 

`marTalia, wevri saxelmwifoebis samarTlebriv sistemebSi ga-
saCivrebis modaluroba SeiZleba gansxvavdebodes erTmaneTisagan, 
me-14 muxlis me-5 punqtis Tanaxmad, wevri saxelmwifo valdebulia, 
arsebiTad gadasinjos piris braldeba da ganaCeni~.166

saqmeSi - Perera v. Australia (536/93) - adamianis uflebaTa komitetma 
miiCnia, rom: 

`me-14 muxlis me-5 punqti moiTxovs, saapelacio sasamarTlom ki 
ar ganaxorcielos saqmis faqtobrivi garemoebebis gadasinjva, ara-
med xsenebulma sasamarTlom moaxdinos sasamarTlos winaSe wardge-
nili mtkicebulebebisa da samarTalwarmoebis Sefaseba~.167 

zemoT xsenebul saqmeSi - Domukhovski v. Georgia (623-4, 626-7/95 ) 
- adamianis uflebaTa komitetma mis winaSe wardgenili informaciis 
Tanaxmad aRniSna, rom: 

`momCivnebs ar hqondaT maTi braldebisa Tu ganaCenis gasaCivre-
bis ufleba, xolo erovnuli kanonmdebloba iTvaliswinebda mxo-
lod da mxolod sasamarTlo gadasinjvis uflebas, romelic tarde-
boda saqmis sasamarTlo ganxilvis gareSe da exeboda samarTlebriv 
sakiTxebs. komitetma daaskvna, rom gadasinjvis amgvari procedura 
ar akmayofilebda saerTaSoriso paqtis me-14 muxlis me-5 punqtis 
moTxovnas da daadgina xsenebuli muxlis darRveva TiToeul momCi-
vanTan mimarTebiT~.168 

165.  saqmeSi - Gerardus Srtick v. Netherladns (1001/01) -, adamianis uflebaTa komitetma 
daadgina, rom me-14 muxlis me-2_me-7 punqtebi exeba mxolod da mxolod sisxlissamarT-
lebriv braldebas.
166.  Sarah Joseph, Jenny Schultz, and Melissa Castan, The International Covenant on Civil and Po-
litical Rights, Cases, Materials, and Commentary, Second Edition, Oxford Press, 2004 w., gv. 452.
167.  iqve, gv. 453.
168.  iqve.
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saqmeSi - Gómez Varquez v. Spain (701/96) - wevri saxlmwifos mier 
wardgenili informacia da dokumentebi ver aqarwylebdnen momCiva-
nis saCivars, rom misi braldeba da ganaCeni ar iyo srulyofilad 
gadasinjuli. adamianis uflebaTa komitetma daaskvna, rom: 

`momCivnis braldebisa da ganaCenis arasrulyofilad gadasinjva 
gulisxmobs, rom me-14 muxlis me-5 punqtiT gaTvaliswinebuli ga-
rantiebi ar iqna Sesrulebuli. Sesabamisad, komitetma daadgina, rom 
momCivanis braldebisa da ganaCenis gadasinjvis ufleba Selaxul 
iqna samoqalaqo da politikur uflebaTa saerTaSoriso paqtis  
me-14 muxlis me-5 punqtis sawinaaRmdegod~.169

22) winamdebare saqmeSi170 uzenaesi sasamarTlos sisxlis samarT-
lis saqmeTa palatam ixelmZRvanela adamianis uflebaTa da ZiriTad 
TavisuflebaTa dacvis evropuli konvenciis me-5 muxliTa samoqala-
qo da politikur uflebaTa saerTaSoriso paqtis me-9 muxliT. saka-
sacio palata Tvlis, rom aRmkveTi RonisZieba ar zRudavs parlamen-
tis wevrobis kandidatis uflebas im xarisxamde, rom mas daekargos 
pasiuri saarCevno uflebis realuri ganxorcielebis SesaZlebloba. 
amasTan, daeyrdno adamianis uflebaTa evropuli sasamarTlos pre-
cedentul samarTls - Mathieu‑Mohin and Clerfayt v. Belgium - da aR-
niSna, rom aseTi SezRudva ar gamoricxavs xalxis Tavisufali nebis 
gamoxatvis SesaZleblobas, Tavisi SexedulebiT airCios sakanonmde-
blo xelisuflebis wevrebi.

warmodgenil saqmesTan dakavSirebiT unda aRiniSnos, rom samoqa-
laqo da politikur uflebaTa saerTaSoriso paqtis 25-e muxlis Ta-
naxmad, `TiToeul moqalaqes me-2 muxlSi naxsenebi raime diskrimina-
ciisa da dausabuTebel SezRudvaTa gareSe unda hqondes ufleba da 
SesaZlebloba... b) misces xma da arCeul iqnes sayovelTao periodul 
arCevnebSi, romlebic warmoebs sayovelTao da Tanaswori saarCevno 
uflebis safuZvelze faruli kenWisyriT da uzrunvelyofs amomr-
Cevlebis survilis gamovlinebas...~.

25-e zogadi komentaris me-4 punqtSi adamianis uflebaTa komi-
tetma aRniSna, rom saerTaSoriso paqtis 25-e muxliT daculi ufle-
bebis ganxorcielebis nebismieri SezRudva gamarTlebuli unda iyos 
obieqturi da gonivruli kriteriumiT.171

169.  iqve.
170.  uzenaesi sasamarTlo: saqmis # 33-S, 2001 wlis 1 oqtombris gadawyvetileba, sisxlis 
samarTlis saqmeTa palata.
171.  Sarah Joseph, Jenny Schultz, and Melissa Castan, The International Covenant on Civil and 
Political Rights, Cases, Materials, and Commentary, Second Edition, Oxford Press, 2004, gv. 659.
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xolo rac Seexeba strasburgis sasamarTlos iurisprudencias am 
sakiTxan dakavSirebiT, saqmeze - Labita v. Italy172 - evropulma sasamar-
Tlom aRniSna: 

`[evropuli konvenciis] 1-li oqmis me-3 muxli moiazrebs, rom `Ta-
visufali~ arCevnebi `gonivrul intervalebSi~ `faruli kenWisyri-
Ta~ da `im pirobebis Sesabamisad, romelic uzrunvelyofs xalxis 
Sexedulebis Tavisufal gamoxatvas~, eqvemdebareba xmis micemisa da 
arCevnebSi monawileobis uflebas. miuxedavad imisa, rom es uflebebi 
mniSvnelovania, isini absoluturi ar aris. radganac me-3 muxli aRia-
rebs maT aSkara gamonaTqvamebis gareSe, mxolod maTi gansazRvriT, 
SesaZlebelia aseve maTi SezRudvac, romelic moiazreba (ix. saqmeze 
- Mathieu‑Mohin and Clerfayt v. Belgium - 1987 wlis 2 marts gamotanili 
gadawyvetileba, seria A #113, gv. 23, 52-e punqti). erovnul kanonmde-
blobaSi xelSemkvreli saxelmwifoebi xmis micemis uflebasa da ar-
CevnebSi monawileobis uflebas uqvemdebareben pirobebs, romlebic 
arsebiTad akrZaluli ar aris me-3 muxlSi. maT aqvT farTo Sefasebis 
zRvari am sferoSi, magram mxolod evropuli sasamarTloa uflebamo-
sili, sabolood gansazRvros, dakmayofilebul iqna Tu ara 1-li oqmis 
moTxovnebi; sasamarTlo unda dakmayofildes imiT, rom pirobebi ar 
amcirebs Sesabamis uflebebs im donemde, rom daazianos misi namdvi-
li mniSvneloba da araefeqturi gaxados is; rom xsenebuli dawesebu-
lia kanonieri miznis misaRwevad da gamoyenebuli saSualebebi ar aris 
araproporciuli (ix. saqmeze - Gitonas and Others v. Greece - 1997 wlis 
1 ivliss gamotanili gadawyvetileba, moxsenebebi: 1997-IV, gv. 1233-34, 
39-e punqti, da saqme Matthews v. the United Kingdom [GC], #24833/94, 63-e 
punqti, adamianis uflebaTa evropuli konvencia (ECHR) 1999-I)~.173

5. 	 saolqo da raionuli sasamarTloebis mier adamianis uflebaTa 
evropuli konvenciisa da precedentuli samarTlis gamoyenebis 
sasamarTlo praqtika

23)	 winamdebare saqmeSi174 mosarCeleebi moiTxovdnen aRmasrule-
blis mier Sedgenili sajaro vaWrobis aqtis, notariusis mier da-
mowmebuli aqtis baTilad cnobas, sacxovrebeli saxlis maT saxelze 
aRricxvasa da maTi binidan gatacebuli qonebis Rirebulebis ana-
zRaurebas.

172.  2001 wlis 1 martis gadawyvetileba.
173.  Labita v. Italy, 201-e punqti.
174.  quTaisis saolqo sasamarTlo: 2002 wlis 18 dekembris gadawyvetileba.
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gadawyvetilebis gamotanisas quTaisis saolqo sasamarTlos samo-
qalaqo, samewarmeo da gakotrebis saqmeTa palatam ixelmZRvanela 
adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli 
konvenciis me-6 muxliT da aRniSna, rom sasamarTlos ganCinebis 
adresatisaTvis CaubareblobiT, pirveli instanciis sasamarTlom 
mxareebs waarTva davis ufleba, riTac uxeSad dairRva adamianis 
uflebaTa evropuli konvenciis me-6 muxli, romelic ganmartavs, 
rom yvelas aqvs ufleba, sakuTari samoqalaqo uflebebisa da mo-
valeobebis an misTvis wayenebuli braldebis dasadgenad ganixilos 
misi saqme kanonis Sesabamisad Seqmnilma damoukidebelma da miuker-
Zoebelma sasamarTlom samarTlianad, sajarod da gonivrul vadaSi.

aRniSnul sakiTxTan dakavSirebiT metad mniSvnelovania adamianis 
uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze - Martinie 
v. France,175 romelSic strasburgis sasamarTlos didma palatam da-
adgina evropuli konvenciis me-6 muxlis 1-li punqtis darRveva. 

Martinie-s saqmeSi ganmcxadebeli amtkicebda, rom momxsenebeli 
mosamarTlis moxsenebis misTvis da misi advokatisaTvis (maSin ro-
desac saxelmwifos interesebis damcvels gaegzavna) CaubareblobiT, 
ganmcxadebels waerTva mxareTa Tanasworobisa da SejibrebiTobis 
principiT sargeblobis ufleba. man ixelmZRvanela saqmeze - Guisset 
v. France (ganacxadis #33933/96, 72-e_74-e punqtebi, ECHR 2000‑IX), 
gamotanili gadawyvetilebiT da aRniSna, rom saqmis ganxilvaze ga-
mouZaxeblobam da sasamarTlos winaSe mimoxilvebis wardgenis Se-
saZleblobis dakargvam, aseve saqmis ganxilvis TariRis Sesaxebac 
Setyobinebis argagzavnam, gamoiwvia adamianis uflebaTa evropuli 
konvenciis me-6 muxlis darRveva.

evropulma sasamarTlom xsenebul sakiTxTan dakavSirebiT Semde-
gi aRniSna: 

`saxelmwifos interesebis damcvelisaTvis momxsenebeli mosamar-
Tlis moxsnebis gamJRavneba da, amavdroulad, ganmcxadeblisaTvis 
armiwodeba problematuria, vinaidan moxseneba exeboda saqmis ar-
sebiT mxares. ganmcxadebels ar mieca saqmis mosmenaze daswrebis 
SesaZlebloba da, Sesabamisad, ar mieca momxsenebeli mosamarTlis 
moxsenebaze sakuTari azris gamoxatvis SesaZlebloba (magaliTi-
saTvis ix. mutatis mutandis, saqme Reinhardt and Slimane-Kaïd)~.176

 

175.  2006 wlis 12 aprilis gadawyvetileba.
176.  Martinie v. France, 48-e punqti.
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laSa WeliZe

24)	 winamdebare saqmeSi177 mosarCele iTxovda pativis, Rirsebisa 
da saqmiani reputaciis Semlaxavi cnobebis sajarod uaryofas. 

am gadawyvetilebaSi WiaTuris raionulma sasamarTlom ixelmZRva-
nela evropuli konvenciis me-10 muxliT da aseve gamoiyena konvenciis 
me-10 muxlze dayrdnobiT Castells-is saqmeze gamotanili gadawyveti-
leba, romelSic evropuli sasamarTlo ganmartavs, rom azris ga-
moxatvis Tavisufleba gulisxmobs iseTi gancxadebebisa da azrebis 
gamoTqmis uflebas, romlebic Seuracxmyofeli, aRmaSfoTebeli da 
Semawuxebelia. raionuli sasamarTlo aseve aRniSnavs, rom Castells-is 
saqmeze gamotanil gadawyvetilebaSi yuradRebaa gamaxvilebuli mTa-
vrobis mimarT dasaSvebi kritikis zRvarze, romelic ufro farToa, 
vidre rigiTi moqalaqeebis mimarT.

daskvnis saxiT adamianis uflebaTa evropuli sasamarTlos mier 
konvenciis me-10 muxlze ganviTarebul precedentul samarTla-
ze SeiZleba iTqvas, strasburgis sasamarTlo yovelTvis icavda im 
mosazrebas, rom gamoxatvis Tavisufleba arsebiT rols asrulebs 
demokratiul sazogadoebaSi, ramdenadac is xels uwyobs im Ria, 
tolerantuli sazogadoebis ganviTarebas, romelSic aRiarebulia 
adamianis uflebebi. miuxedavad amisa, gamoxatvis Tavisufleba ar 
aris absoluturi da upirobo; arsebobs mTeli rigi SezRudvebisa, 
romlebic aRiarebul unda iqnes.

analogiurad, zemoT xsenebuli gadawyvetilebebidan miRebuli 
gakveTilebis Sesabamisad, erovnulma sasamarTloebma unda gaac-
nobieron, rom, Tumca principulad samarTlebrivi daumorCileb-
lobisaken waqezeba dasjadia, mosamarTleebi kanonis am akrZalvas 
ar unda iyenebdnen avtomaturad. mosamarTleebma unda Seafason 
konfliqturi interesebi da gamoiyenon proporciulobis princi-
pi gadawyvetilebis miRebamde, - gamoxatvis Tavisuflebis ganxor-
cielebis konkretuli SemTxvevis dasja aris Tu ara `aucilebeli 
demokratiul sazogadoebaSi~. ufro metic, rogorc gamomdinare-
obs Castells-is zemoxsenebul saqmeze gamotanili gadawyvetilebidan, 
erovnulma sasamarTloebma Tavi unda Seikavon saxelmwifo xelisu-
flebis kritikis sanqcirebisagan. amgvari kritika, Tundac Zalian 
mkacri formiT, aris politikuri pluralizmisa da mosazrebaTa 
pluralizmis nawili.

177.  WiaTuris raionuli sasamarTlo: saqmis # 2/64, 2002 wlis 3 aprilis gadawyveti-
leba.
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6. 	 daskvna

rogorc winamdebare naSromi cxadyofs, saerTaSorisosamarTle-
brivi aqtebis, maT Soris adamianis uflebaTa da ZiriTad Tavisu-
flebaTa dacvis evropuli konvenciisa da strasburgis sasamarTlos 
mier ganviTarebuli precedentuli samarTlis gamoyenebas ZiriTa-
dad sakonstitucio sasamarTlo axdens. Tumca naSromSi mravlad 
moipoveba sakasacio da saapelacio sasamarTloebis mier misi gamo-
yenebis magaliTebi, amasTan, saqarTvelos saerTo sasamarTloebis 
pirveli instanciisaTvisac ar aris ucnobi evropuli konvenciisa da 
konvenciiT garantirebuli uflebebis Tanaxmad ganviTarebuli pre-
cedentuli samarTlis gamoyenebis sasamarTlo praqtika.

Cven vxedavT, rom sakonstitucio sasamarTlosagan gansxvavebiT 
saerTo sasamarTloebis mier ZiriTadad gamoyenebulia saerTaSori-
sosamarTlebrivi aqtebi, maT Soris adamianis uflebaTa evropuli 
konvencia. marTalia, misasalmebelia saerTo sasamarTloebis mier 
saerTaSorisosamarTlebrivi aqtebis gamoyenebis sasamarTlo pra-
qtika, Tumca aRsaniSnavia, rom, rogorc 2006 wlis pirvel naxevarSi 
gaerTianebuli erebis organizaciis ganviTarebis programis (UNDP) 
farglebSi gakeTebulma zemoT xsenebulma kvlevam cxadyo, uzenaes-
ma sasamarTlom Tavis erT-erT gadawyvetilebaSi178 samoqalaqo da 
politikur uflebaTa saerTaSoriso paqti moixsenia rogorc `samo-
qalaqo da politikur urTierTobaTa saerTaSoriso aqti~, xolo 
sxva gadawyvetilebaSi179 _ `moqalaqeobrivi da politikuri ufle-
bebis Sesaxeb saerTaSoriso paqti~. amasTan, gadawyvetilebebSi uze-
naesma sasamarTlom araTu saerTaSoriso aqtis saTauris araswori 
formulireba moaxdina, aramed igi mxolod da mxolod Semoifargla 
paqtiT gaTvaliswinebuli zogadi normis xsenebiT da masSi ar ga-
mouyenebia konkretuli muxli.

da bolos, kidev erTxel vrwmundebiT, Tu raoden mniSvnelovania 
adamianis uflebaTa evropuli konvenciisa da strasburgis sasamar-
Tlos mier ganviTarebuli precedentuli samarTlis jerovnad da 
efeqtianad gamoyeneba ara mxolod erovnuli sasamarTloebis mier, 
aramed praqtikosi iuristebis mxridanac, rac namdvilad Seuwyobs 
xels qveyanaSi samarTlebrivi sazogadoebis Camoyalibebasa da zoga-
dad kanonis uzenaesobis principis damkvidrebas.

178.  uzenaesi sasamarTlo: saqmis #3k/515-02, 2002 wlis 15 maisis gadawyvetileba, samo-
qalaqo, samewarmeo da gakotrebis saqmeTa palata.
179.  uzenaesi sasamarTlo: 2002 wlis 5 ivlisis gadawyvetileba, samoqalaqo, samewarmeo 
da gakotrebis saqmeTa palata.
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avtorTa Sesaxeb

maia biTaZe – iv. javaxiSvilis saxelobis Tbilisis saxelmwifo uni-
versitetis iuridiuli fakultetis asistent-profesori; saqarTve-
los parlamentis garemos dacvisa da bunebrivi resursebis komite-
tis mTavari specialisti.

besarion boxaSvili – saxelmwifo warmomadgeneli adamianis ufle-
baTa evropul sasamarTloSi, saqarTvelos iusticiis saministro.

gaga gabriCiZe – asocirebuli profesori, iuridiuli fakulteti, 
Tbilisis saxelmwifo universiteti; iuridiul mecnierebaTa kandi-
dati (Tsu); evropis samarTlis magistri (zaarbriukeni, germania).

eva gociriZe – saqarTvelos uzenaesi sasamarTlos mrCeveli adamia-
nis uflebaTa evropul samarTalSi. 

Salva kvinixiZe – saqarTvelos sagareo saqmeTa saministros evropis 
sabWos sammarTvelos mrCeveli.

iens maier-ladevigi – iuristi; germaniis federaciuli respublikis 
yofili warmomadgeneli adamianis uflebaTa evropul sasamarTlo-
Si.

TinaTin uflisaSvili – ufrosi TanaSemwe adamianis uflebaTa saki-
TxebSi, euTos misia saqarTveloSi.

simon papuaSvili – iuristi; londonis ekonomikur da politikur 
mecnierebaTa skolis magistranti.

laSa WeliZe – iuristi.


