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1. Introduction
Problems of the research and its relevance

The present paper deals with the threats that the international
community faces in money laundering. The study of the given problem
made it possible to expose the evolution of the national and
international legal toolkit against money laundering.

Money laundering is a new type of crime, which at first was included
as a separate composition in the USA legislation [50] in the 80s of XX
century and later in the legislation of other countries, Georgia among
them.

Money laundering became international in a very short period of time
and appeared as a serious threat for the stability of the world financial
system. At the same time, the significance of the problem is
conditioned not only by the volume of financial resources involved in
the turnover, but also by the actual and potential consequences of their
origin and circulation. Experts of the International Monetary Fund
(IMF) believe that the cumulative income received through crime
comprises 2-5% of the world’s total gross domestic product (GDP),
which is equivalent to annual 0, 6-1, 5 trillion dollars [33].

Finances of organized crime groups, organizations and, in particular, of
international criminal societies appear to be one of the least studied
areas in legal terms. Money laundering is the basis for the criminal
activities of criminal organizations and encourages widespread
corruption especially, in countries with transitional economics,
including Georgia.

Money laundering is one of the most common forms of organized

crime. Money laundering dramatically increases financial resources of
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criminal clans. It is a serious threat for countries’ political stability and
prevents their economic development. Therefore, money laundering is
considered as a grave crime and to hinder it is an important tool in the

fight against organized crime.

Money laundering is a fraudulent manipulation system through which
illegal proceeds gain legal form what, in its turn, strengthens criminal
society and is a good basis for corruption in the state structures, banking

or business.

After adopting the Georgian Law on 'Prevention of Money
Laundering" of June 6, 2003, the content of the composition of “money
laundering” given in the Article 194 of the Criminal Code of Georgia

has changed several times.

According to the Article 194 of the Criminal Code of Georgia
considered by the Georgian law on “Amendments in Some Legislative
Acts of Georgia” of October 28, 2011, money laundering is legalization
of illegal and / or undocumented property (use of property, its
acquisition, possession, conversion, transfer or other actions) in order
to cover its illegal or/and undocumented origin and/or to help the other
party avoid responsibilities. Money laundering is also hiding or
disguising its true nature, source of origin, location, placement,

movement, and ownership and / or other related rights.

This purview does not distinguish corpus delicti in predicate and main
crimes. In addition, there is no list of predicate crimes and any
reservations regarding international conventions. Inaccuracy in law
contributes to inconsistency of judicial practice. In some cases, crime is

classified according to cumulative actions, while in other cases whole
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burden of guilt goes to a person committing predicate offenses. "It
should be noted that in most money laundering cases, cumulative
actions are recorded; i.e. the verdict is returned according to
cumulative articles, including 194. Mostly these articles refer to illegal
business activities, intentional evasion of large amount of taxes, false
entrepreneurship, abuse of power, production and storage of large
quantities of counterfeit securities and so forth" [92]. Thus, judges use
the following legal techniques to classify crimes: cumulative actions,
or the Article 194 of the Criminal Code of Georgia, which is incorrect.
In addition, a rather complicated issue remains open in Georgian
legislation. "Should Money laundering” be placed in XXVI Chapter of
the Criminal Code ("Crime Against Business or Other Economic
Activity") or remain in the twelfth section ("Crimes Against Judicial
Authority"). Particular, dogmatic research of the above-mentioned
issues should be carried out. Besides, much interest to the composition
of money laundering, antinomy in the law and guilt is caused because
of unworked disputable questions. There is only Gocha Mamulashvili’s
article in Georgian - "Money Laundering" [46]. Description of money
laundering given in the textbooks carries informative character. The
fact that there is no monographic analysis of money laundering,
negatively changes society’s attitude towards this crime. Knowledge of
money laundering is necessary for criminalists as well as for wider

society.

Different layers of the society can objectively assess the forms of illegal
proceeds if they have full information about this crime. Therefore, the

study of money laundering carries both legal and social importance.
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Correct view points on money laundering promote development of
common legal practice. Systematic analysis of money laundering
creates a stable basis for drafting bills. Solving many theoretically
meaningful normative issues will have positive impact on the
development of legislation. Complete overview of money laundering
will solve the issues of comparative law that, on its turn, will contribute
to our country’s legislative and judicial practice in the implementation
of international standards. Considering all above mentioned,
theoretical research of money laundering has not only dogmatic but
also practical values. As the result of the developed recommendations,
integrated assessment model for the Article 194 of the Criminal Code
will be set up.

Research Goals and Objectives

The study aims to work out scientifically proved recommendations in
order to promote enhancement of legislation related to money

laundering and improvement of preventive measures.
The research objectives:

e Analysis of legislative norms related to  the history of
development of Criminal Law;

e Research of legal toolkit for combating money laundering in
developed countries;

e Analysis of the crime composition determined by the Article 194
of the Criminal Code and its compliance with international

standards;
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e Study of interaction of state agencies, international and regional
organizations in the process of combating crime;

e Detection and analysis of objective and subjective signs of money
laundering according to the Georgian legislation;

e Determination of the level of security provided by the Georgian
legislation;

e Detection of specifications of legalization of the proceeds gained
from the predicate offense and analysis of the issues in an

international context.

The object and subject of the research

The object of the dissertation research is money laundering as a global
event, as well as the criminal means of combating it at the national and
international levels.

The subject of the research is the issues of subsumption related to
money laundering given in the normative acts of Georgia and foreign
countries.

Hypothesis
The hypothesis of the present study is based on the following:

1. The globalization of the world economy and interrelation of
financial markets contribute to the inflow of huge amount of criminal
money to legal economy, which negatively affects the financial
stability of the world economy. So money laundering should be
considered as international crime, even if it takes place only in one

country within its national economy;
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2. Money laundering becomes a hazard for the society and is
conditioned by organized forms of crime; "Bleached capital” used by
criminal groups to expand criminal activities, including the
transnational level, adversely affects the macroeconomic situation as a

whole;

3. Anti-Money Laundering laws are designed to protect the legal

economy from criminal capital;

4. There are statutes in Georgian legislation, practical use of
which gives rise to some difficulties in the process of combating money

laundering;

5. Legalization of illegal proceeds should be regarded as a kind of

money laundering;

6. Although money laundering always precedes the predicate offense,
these two crimes should not be considered as united criminal activity
with common criminal purposes and motives. Money laundering and
predicate offense should not be mixed and a perpetrator of crime

should not be punished for both crimes.

2. Overview of the scientific literature and theoretical-practical

context of the research

While working on the dissertation, national and foreign legal and
criminological literature was used. Some data is taken from the mass
media. However, the key to precisely view the problem, first of all, is

in the works of jurisprudents, criminologists, forensics analysts in
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which crime related specific issues are reviewed together with overall
economic crimes. Also, presented is a range of issues related to crime
and punishment, crime investigation, supporting causes and

circumstances of crime and its prevention.

Analysis dedicated to the research of money laundering showed that
issues related to the subsumption of money laundering is deeply studied
in the works of the following authors: O. Gamkrelidze, M. Turava, C.
Mamulashvili, D. Kvaratskhelia, S. Asanidze, N. Osadze, K. N.
Alioshin, V. M. Aliev, A. A. Boitsov, A. I. Genikhin, A. S. Benitski, B.
V. Volzhenkin, B. C. Rozovski, I. V. Truntsevski, A. E. Zhalinski, also
Alldridge / Beare M., Delmas-Marty M., Gallant M., Jeandidier W.,
Madinger J., Pradel J., Danti-Juan M., Ryder N., Stessens G. E. Dakhi,
P. S. Kloniski, B. Wert, D. Self, etc.

The main international legal basis of international conventions is
presented by: the United Nations Convention on Narcotic Drugs and
Psychotropic Substances of 1988 against illicit traffic, the United
Nations Convention of 1999 "Against Financing Terrorism" (New
York), the United Nations Convention “Against Transnational
Organized Crime 2000" (Palermo), the United Nations 2003
Convention Against Corruption (Mérida), the Council of Europe 1990
Convention on Laundering, Search, Seizure and Confiscation of Illegal
Proceeds (Strasbourg), the Council of Europe Convention of 2005
Money Laundering, Search, Seizure and Confiscation of Proceeds and

the Financing of Terrorism (Warsaw).

While working on the research, the United Nations General Assembly
resolution on some of EC directives, decisions of the Council of Europe,

FATF (Financial Action Task Force) recommendations have been used.
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The normative base of the research is comprised by the anti-money
laundering laws. The significant part of it is presented by the materials
of international organizations (United Nations, Organization for
Economic Co-operation and Development OECD, the Council of

Europe and others.).

3. Methodology

Philosophical methods for acknowledgement of the processes of social
life and events which consider the mentioned processes in the context
of interdependence and constant development were used. While
discussing international aspects and the ways of improvement of Anti-
Money Laundering law, historical methods were used; while analyzing
national and international criminal law on money laundering - a
comparative legal method. Statistical methods were used while
studying parameters of crime spreading under the Article 194 of the
Criminal Code. Sociological poll method was used while questioning
experts, content-analysis was used while studying social literature,

legislation, analytical materials

4. Results of the study

Based on the theoretical and empirical researches provisions of
theoretical and practical significance were formed and substantiated.

Namely,
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1. In international legislation, in particular, in the UN Convention on
money laundering a clear definition of money laundering and its main

specifications are not clearly given.
2. The circle of predicate offenses is not determined.

3. The basis of criminal responsibility is not exactly clear, that is why
the composition of actions is too broad and gives a possibility to legalize

both illegal and undocumented property.

4. There is no difference between the compositions of predicate offense

and money laundering.

5. In different countries (US, Germany, Russia) different approaches to
the crime related to money laundering are used. This makes it hard to

classify the crime and also to interact in case of necessity.

5. Discussion and scientific findings

The dissertation consists of seven chapters. The first chapter discusses
the issue of criminal liability for money laundering according to the
legislation of foreign countries and international acts. The details of
laws on money laundering in the legislation of the United States and
some European countries (Germany, Austria, Switzerland, France,
Poland, Russia) are described; A number of international acts are

analyzed.

The issue of money laundering is differently reflected in various

foreign legislations. At the same time, this issue is controversial even in
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scientific literature. The weakness of the approach lies in the fact that
the composition of the main action is not exactly separated from the
composition of predicate offenses. Because of this, there are obstacles
in the development of a universal approach and money laundering

becomes hard to fight.

The second chapter generally considers money laundering system
structure. The German model of crime structure is selected for two

reasomns:

1) In Georgia, as well as in Germany, a three-digit system is working:

composition of action, ex delicto and fault.

2) German law separates unrighteousness provided in the main and
predicate compositions. The author's position is that this should be
considered in the Article 194 of the Criminal Code.

The model of the crime system construction is considered only under
comparative law in the Georgian legislation. Drawbacks of the Article
194 of the Criminal Code are briefly described. Namely, the major flaw
in the legislation is revealed while determining the object and the

actions.

The third chapter discusses the problem of determining the objective
composition of money laundering, the object and the subject of the
action. It is noted that money laundering is a form of concealing a
crime. Therefore, it should take another place in the system of norms.
Research has established that a subject of crime is accurately identified,
because, according to the Article 194 of the Criminal Code, the subject

of legalization is illegal and / or undocumented property.
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To overcome this shortcoming, the structure is removed from the
definition of Article 194 of the Criminal Code. A serious fault of the
Article 194 of the Criminal Code is identification of the composition of
money laundering with predicate offenses. While determining the
composition of the action, identification of the purpose is of great
significance. The main point here is legalization of illegal proceeds. At
the same time, it does not imply the aim of the perpetrator of the crime
and receiver of illegal proceeds; instead, it refers to the goal of the other
party who has not committed a predicate offense and independently

commits a new offense.

The fourth chapter of the research considers the subjective
composition of money laundering. In order to carry out in-depth
study of the issue, three models are presented: the model, which is
based on the direct intention; the model, which allows the existence
of indirect intention; and the model which considers carelessness.
While analyzing the problem, we took into account that money
laundering is a special form of concealing crime. Therefore,
subjective composition of money laundering should be constructed.
A person should acknowledge illegitimacy of money laundering. This
is a complex process which comprises illegitimacy of concealing the
crime, as well as awareness of illegitimacy of the predicate offense. A
person should realize that he/she uses the predicate offense as a
condition to achieve the final goal — money laundering. Such an
approach to subjective composition of money laundering is
conditioned by the fact that predicate offense and money laundering
are different crimes. Their confusion is unacceptable; otherwise, a
substantial error can be revealed on different stages and in the process
of complicity.
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The fifth chapter of the dissertation is about the special issues of
money laundering subsumption. In this regard, different issues of
money laundering are analyzed (money laundering committed by a
group, money laundering committed repeatedly, money laundering
which was accompanied by large amount or significantly large
amount of proceeds, money laundering committed by an organized
group, money laundering committed by abusing job position).

Distinguishing money laundering from the related to it crimes stands
as a separate issue. In this regard will be discussed the following:
awareness of the crime that will proceed to buying or selling property
illegally (Article 186 of the Criminal Code of Georgia); concealing
crime (Article 375 of the Criminal Code of Georgia); use, acquisition,
possessing or selling property gained by money laundering (Article
1941 of the Criminal Code of Georgia).

The sixth chapter of the work considers the peculiarities of juridical
practice of money laundering. Courts carry out non-uniform
subsumption, which is essentially related to faults in the legislation.
For this reason, in some cases, the predicate offense and the main
crimes are qualified as one crime. Very often, qualification of
predicate offenses is changed and the Article 194 of the Criminal
Code is not used.

The seventh chapter presents the conclusions, in which intermediate
results, recommendations on amendments in the legislation,
measures to be implemented in practice are given. Changes refer to
advancements of the Article 194 of Criminal Code.

Scientific innovation

The research can be considered scientifically innovative if:
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The systemic connections and trends of their development
between local and international normative acts of money
laundering are revealed.

Composition of money laundering is analyzed in a new way; the
issue of separation money laundering from predicate offenses are
identified and substantiated.

Necessity of more exact definition of the object of crime is
scientifically proved.

It determines the aim of the second party who has not committed
a predicate offense and independently commits a new crime and
not the aim of a perpetrator of a predicate offense and receiver
of illegal proceeds.

It constructs a subjective composition of money laundering in a
new way. While assessing antinomy in predicate offenses, it is
enough to prove that a perpetrator was aware of the illegal acts
he/she committed against others and still used them for money
laundering.

The issue of participation is presented in a new way and is based
on impermissibility of mixing up predicate offense and money
laundering perpetrators.

Removal of the Article 1941 of the Criminal Code of Georgia is
scientifically proved.

In order to advance criminal legislation, proposals have been
worked out. This is clearly shown in the conclusion-
recommendations below.

6. Conclusion-Recommendations

Money Laundering Law in Georgia must be based on the United

Nation’s universal instruments, the Council of Europe's regional and
FATF- special acts.
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2. Improvement of the law on "Money Laundering" can be
achieved by registering predicate offenses, as well as by expansion of
the circle of subjects (including legal entities).

3. The statutes and conclusions given in the dissertation may be
used in the further scientific research on crime subsumption.

4. The theoretical value of the research is determined by presenting
a complex analysis of crimes related to money laundering; theoretical
solutions to subsumption problems are developed, theoretically
proved suggestions for the improvement of the criminal law and its
application in practice are formulated.

5. The thesis materials may be used in the process of teaching
economic crime to students, as well as for training law enforcement
officers, etc.

6. Composition of money laundering should be meticulously
analyzed in the current legislation. It is a well-known method
directed against justice. Therefore, the object of money laundering is
not entrepreneurial and other activities, but law enforcement and
judicial system capacity. Thus, money laundering should be
considered as a help in the process of concealing a crime and should
be placed in the Section 12 of the Criminal Code of Georgia.

7. Legislation too broadly defines an object of crime. In particular,
according to the Article 194, the subject of legalization is illegal and
/ or undocumented property. The issue related to the subject of crime
is still debatable among theorists and practitioners of criminal law.
Determination of the subject of crime is of principal importance, as
subsumption of money laundering depends on its accuracy. It is
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considered in the work that undocumented property cannot be the
subject of money laundering. This opinion is based on the fact that
the so-called unjustified property may be legal; however, because of
certain circumstances a defendant cannot justify its origin. Therefore,
unjustified property cannot be declared as a subject of crime and it
should be removed from the code.

8. Composition of predicate offense and main crime were
separated. Many issues have been analyzed critically, according to
which:

8.1.An individual’s guilt in the predicate offense can be proved
together with confirming his/her fault in the process of legalization
of illegal funds;

8.2.Legalization may be of two types: legalization of funds obtained
as a result of a predicate offense and legalization which is
accomplished by other individuals;

8.3.1t is also important to determine whether it is necessary or not
the verdict of guilty be set for the predicate offense.

9. The study has revealed the necessity to amend the Article 194 of
the Criminal Code. To correctly understand and solve the problem of
action, it should be considered that while determining the
composition of action, a goal is of great importance. In this case,
legalization of illegal proceeds has a key role. At the same time, it
does not imply the aim of the perpetrator of the crime and receiver
of illegal proceeds; instead, it refers to the goal of the other party who
has not committed a predicate offense and independently commits a
new offense.

10. The research has shown that money laundering is a special form
of concealing crime. Therefore, subjective composition of money
laundering should be constructed. A person should acknowledge
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illegitimacy of money laundering which comprises awareness of
concealing and illegitimacy of crime. A person should realize that
he/she uses the predicate offense as a condition to achieve the final
goal —money laundering. Such an approach to subjective composition
of money laundering is conditioned by the fact that predicate offense
and money laundering are different crimes. Their confusion is
unacceptable; otherwise, a substantial error can be revealed on
different stages and in the process of complicity.

While assessing antinomy in predicate offenses, it is enough to prove
that a perpetrator was aware of the illegal acts he/she committed
against others and still used them for money laundering.

11. The statute, according to which an essential element of the
subjective composition of money laundering is a desire to implement
the composition of action in real life, has practical value. In this case,
we still have to take into consideration the issue of unrighteousness.
Money laundering is such type of unrighteousness, which is
manifested in the form of a formal composition. Therefore, the desire
of taking an action is important. Consequently, use, acquisition,
possession and selling of the property gained by legalization of illegal
proceeds stand out of the composition of the action. Accordingly, the
desire of using, acquiring, possessing and selling the property gained
by legalization of illegal proceeds makes no sense for the subjective
composition of money laundering. Thus, the Article 194! is
unnecessary in the Criminal Code of Georgia.

12. The issue of complicity is also solved in the work. Executor of
predicate offense and perpetrator of money laundering should not be
mixed. It should be noted that complicity implies the unity of
purpose. In this particular case we deal with performing a variety of
unrighteousness and, therefore, different goals. Gaining property
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illegally and money laundering have different purposes. Thus, here
we deal with performing unrighteousness, which makes it impossible
to use the Institute of Complicity. However, complicity is possible
while committing a predicate offense as well as money laundering.
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