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Urgency of the study

The strengthening of the market economy and international links in the world stipulated the
processes of the positive development in many spheres of the social life. Together with the progress
before non-existed events took place in the mankind history. The tendency of establishing and
developing the organized crime’s complex forms is one of them. Before the states of the XX century
the problem of arrangements of the legal regulation directed against crime took place. From this
direction the question of the exact description and dissociation of the group crimes took place.

The development of the criminal law in the world countries revealed a wide range of problems and
on their decisions depended the aim of the criminal liability substantiation. Especially actual became
the dissociation of the banditry and group crime. Based on it together with other questions the prior
one was the elucidation of the essence of banditry in the frame of the Criminal Law.

In those countries where dominates the Anglo-American system of the criminal law, less attention is
paid to the question of the organized crime’s types dissociation. Both in the legislation and court
practice the group steadiness is not so important: on the same flatness is discussed the criminal
group created to commit many crimes’ and the group created to commit only one crime. For
investigation it is enough to ascertain any demonstrative fact and based on such approach co-
participation institution is under the shade. In the mentioned legal system the notion of the banditry
does not exist and correspondingly the legislation of these countries does not notify the particular
membership of the banditry. That’s why the question of elucidation of the banditry membership
remains open.

The opposite position is shared by the countries of the Roman-Germanic system where the different
approach towards the banditry membership does not exist as well.

In the European countries the notion of the gang is not presented as the separate membership, but is
defined based on the qualification sign. Though, according to these countries’ legal doctrine and
court practice the specific signs of the gang are not rejected.

In difference with the western approach as a separate membership the banditry is separated only in
the post soviet republics. But based on the banditry signs interpretation here the unanimity in the
comprehension of that criminal doctrine’s principles does not exist as well.

Besides Georgia the psychological theory of the guilt is dominated in the post soviet republics,
which causes the wrong interpretation of the banditry signs. The question of the exact explanation of
the banditry signs remains open. As a result of the identification of the banditry’s legal resistance
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and social danger the determination of the legal resistance as a separate sign is omitted. That’s why
many questions are presented obscurely, which must be solved on the level of the guilt. In particular,
the following issue remains incomprehensible: In what particular situations does the guilt take place
in case of banditry, what place must be given to the consciousness of the legal resistance in the
crime system. That’s why the guilt is also banished from the crime system.

In Georgia the Criminal Code adopted in 1995 vindicated the banditry membership based on the
224™ article. Theoretically the function of its explanation was realized by the text-books. But the
information existed here is quite poor and does not correspond to the whole difficulty of the
problem. Besides, the problem of intercommunication between general and private parts of the
Criminal Law Code remains open. Here is meant the fact that the normative theory became
dominant in the Georgian Criminal Law. That’s why the use of the GCC 224" article was put on the
agenda.

In different countries different legislative models complicated setting the right politics against the
organized crime. In the scientific survey it is noted that the existed resistances made the committee
of the European council ministers in Strasburg (September 5, 1996) to adopt the special
recommendation R/96/8 “fight against crime and criminal law politics in the changed Europe”,
where it was denoted that the fight against organized crime was complicated as the comprehension
of “gang” is not clearly defined and the organized criminal groups and “gang” are not separate.

Accumulated problematic and the existence of the special survey of the banditry in Georgia In the
legislation of the world countries makes actual the necessity of the banditry’s criminal research.

Research goals and objectives

The goal of the scientific survey is to establish the action’s objective and subjective sides, the legal
resistance and the guilt in the crime notion’s structure, the elucidation of their interconnection;
revealing the normative theory’s meaning; presenting Anglo-American and Roman- Germanic
approaches towards the banditry notion.

The objective of the scientific survey is the analysis of the following questions:

¢ The history and condition of the criminal law legislation of the criminal liability for banditry;

e Peculiarity of the banditry’s objective membership construction;

e Object of the action (legal kindness);

e Basic signs of the gang: steadiness, armament, attack as the gang’s target;

e Gang’s creation and management;

e Participation in the gang attacks;

e The first component of the intention — intellectual moment of the intention, the second component
— free will, the third component — consciousness of the legal resistance ascertained on the guilt level,
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Problem of motive during the banditry subsumtion ;

Dissociation of the banditry from other crimes;

Issue of subsumtion about voluntary rejection of the crime;

Characterization of the normative components and individual guilt of the person committing legal
resistance and banditry.

Research subject and object

The subject of the scientific survey is the banditry membership, establishment of the legal resistance
and the guilt, pointing out their peculiarities and analysis their importance; the history of the
question and its peculiarity in the world countries’ legislation; evaluation the guilt’s psychological
and normative theories’ conclusion in accordance with the GCC 224™ article.

The object of the scientific survey is the following:

- Criminal liability question for the banditry in the pre-revolution doctrine and legislation;

- Criminal liability question for the banditry in the soviet period doctrine and legislation;

- Basic legislative constructions of the banditry in some foreign countries’ modern legislation;
- Objective membership of the banditry;

- Subjective membership of the banditry;

- Dissociation of the banditry from the other crimes;

- Question of subsumtion about rejecting crime voluntarily;

- Legal resistance of the banditry;

- Guilt in the banditry.

Theoretical-methodological basis of the scientific survey

The dissertation research is based on the general scientific methodologies, which provide the
survey’s structure and encourages implementation of the basic goals and objectives. The historical,
comparative-legal and logical methods are used in the survey.

Novelty and practical importance of the survey
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The range of the theoretical and practical regulations are represented and substantiated in the survey,
for example:

1. For the first time in the juridical literature special attention is paid to the historical origin of the
notion “gang”. According to the well-known idea the notion “gang” was established and smartened
in the soviet legislation. Such approach is rejected towards the question’s history. From this
standpoint the accent is made on that historical fact according to which the first notion of the gang
“shaika” was established by the German scientists Foerbach and Grolmann during the preparation of
the Bavarian Criminal Law Code project of 1813. Based on their concept the criminal activity is the
condition of the agreement made in advance. Though, the group can be organized differently. But
despite the other forms of the participation the “shaika” considers the agreement made for
commiting several criminal acts and the agreement made for commiting criminal activities
constantly. Many scientists supported the German scientists’ represented approach towards the
concept of the gang (“shaika”) in the pre-revolution Russian literature. From the organized groups
the separation of the gang (“shaika”) by the steadiness as a special mark was kept in the soviet
legislation up to the 1947 and again appeared in the legislation of the 60 M of the last century.

2. Based on the description of the banditry object we come across the concept according to which
that prohibition exists beyond the Criminal Law Code. That is why huge importance is given to the
Georgian legislation analysis where the concept of the social safety is defined. Based on this
approach the Georgian present legislation describes the “social safety” with different terms. In the
22, 24 and 41 articles of the Georgian constitution the term of the “state and social safety” is used.
In several concepts and laws the following terms are used: “national safety”, “state safety”, safety of
the state, society and citizens”. In several cases the term “security” is used. There is not an essential

difference between them.

3. Based on the description of the objective membership, the age of the executer, psychological
condition and other characteristics are not discussed as they are connected with the criminal liability
and not with the membership of the act. This approach considerably differs from the doctrine
dominated in the post soviet republics, where the so called notion of the “crime subject” is denoted.

4. The notice of the 27" article is discussed critically, adopted in 25.07.2006 by the legislation. The
model of the mentioned notice was brought from the second article of the transnational organized
crime of the UN mission convention partially repeating the law of RICO. The mentioned notice has
no importance and its existence is unnecessary because of the following circumstances: the second
part of the 27" article of the GCC fully includes such group where the roles are not distributed
formally among the group members. The third part of this article defines the form of the organized
group where the role distribution is meant, etc. Besides, the criminal code contains the strong lever —
the participators’ institution imparting the court possibility to implement the liability
individualization.

5. In the survey it is mentioned that the important specific sign of the gang is the “steadiness” of the
group. From this standpoint, the foreign countries’ legislation and scientific literature are discussed,
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where the presented sign is understood differently. This sign is thoroughly discussed in the scientific
literature and that’s why the survey pays detailed attention to it.

The concept of the group structure is critically discussed in the survey and at first was developed in
the “RICO” law. Based on this concept the steadiness means constant connection with the criminal
group. In the survey the American scientists’ concept about giving opportunity to the courts to
explain the question widely by the RICO law is presented which is too dangerous as the law
encourages using any testimony to achieve the target. The concept used by O.Gamkrelidze is
presented in the survey — “organized group steadiness” is such sign of the gang that is characteristic
only for this organized group.

6. The 224™ article of the Georgian Criminal Law Code indicates to the armament as one of the
important signs of the gang. In the juridical literature there are opposite concepts towards this
question. Basically the interpretation of the gun concept problem is denoted originated on the basis
of the law about the gun.

According to the survey the prohibition of the conduct is beyond the Criminal Law Code. This
regulation has special importance as the establishment of the armament resistance cannot be based
only on that rule which is defined in the law about armament. The society’s cultural norms also must
be taken into consideration, that’s why in establishing this gang sign we must consider both the law
about gun and the peculiarities of the cultural norms: for example, life liquidation was always
prohibited despite of the fact whether the crime is committed with firearm, fork, knife or axe.

According to the survey critically is discussed the concept according to which the “armament” sign
must be comprehended together with the acknowledgment of the legal resistance. Based on the
normative theory the question of the armed gang is solved on the guilt level and that’s why it has
nothing to do with the objective composition of the conduct. On the guilt level must be solved the
question of the multiple gun use acknowledgment. Besides, special attention must be paid to the fact
of fire gun use by the gang members, armaments, etc. on the guilt level.

Some scientists define the armament sign based on the person’s injury. The use of the imitated thing
concerns the subsumtion committed by the gang. But the crime nature of the subsumtion is not
changed from this standpoint, because it is already committed.

7. In qualification of the banditry the most problematic is the concept of the banditry attack. The
question of the banditry attack causes conceptual differences in the juridical literature and even
today it is unsolved. Basically there are two approaches in it. The first concept is supported by some
Russian scientists. They also have supporters in the Georgian science where it is denoted that the
gang attack is a kind of the forcible crime and its legislative evaluation must be fulfilled in the 224"
article. To our mind the presented argumentation is unacceptable as the concept of the attack does
not contain the crime committed by the gang.

Besides, there is another inaccuracy as well because the violence and the attack are identified. The
identification of the violence and the attack is unacceptable. The violence is possible against the
human and not against the organization. The use of the violence against the building or the
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establishment is nonsense. But to attack the organization is quite possible. The attack can be realized
either with violence or without. Besides in the violent situation where the dangerous atmosphere
possibly can take place and can be followed with the physical violence against the injured. That’s
why the attack does not coincide with the violence.

8. According to the survey, based on the 224™ article the difference in the gang creation and “its
leadership” is not presented accidentally but is defined by the banditry nature. The gang leadership
means to take those responsibilities connected both with the planning the criminal activity, its
organization and material provision and the realization of the particular criminal act. This can be
expressed by receiving new members, by punishing them because of the breach of the gang
organization norms, by establishing the gang safety provision measures, by planning the attack, by
choosing the object to attack.

It may be possible that the person creating the gang does not lead it, that’s why the membership
conducting the crime may differ from the gangs’ leadership.

The solution of the participation question in the attacks committed by the gang is quite specific.
Here two circumstances must be taken into consideration. The first is connected with the
participation in the attacks. The attack is conducted through the ambushing, taking target from the
defilement, using the knife from behind, etc. But the attack often turns into the particular crime. In
this case, the moment of finishing the criminal act depends on the nature of its composition. All the
presented questions are solved according to the type of the crime the gang was committing.

9. According to the survey, from the standpoint of the subjective membership the banditry
composition — the gang organization, leadership, participation in the attack is committed only with
the direct intention. The banditry necessarily means the co-participation. The peculiarity of this
crime is that its ending is impossible without complicity. Such kind of crime necessarily needs co-
participation that can be committed through the direct intention. But the crime committed by the
gang member can be committed through the indirect intention or imprudence. In such case the
action must be qualified with the complex of actions.

10. According to the survey to establish the gang membership the motive has no impotence as the
basic elements of the banditry’s subjective side is to achieve the attack’s target. Thus, based on the
224™ article of the Georgian Criminal Code the type of injustice is defined based not on the target
but on the motive.

11. In the survey the dissociation of the banditry from the other crimes is discussed in details. From
this standpoint here is discussed the peculiarity of the action’s subjective and objective composition
regarded by the 151th (threat), the 179™ (robbery), the 223th (creation of the illegal armed formation
or leadership or participation in it), the 2231th (membership of the thief world, legal thieving), the
2241th (participation in the racket grouping), the 327" (the 323th) (creation of the terrorist
organization or leadership or participation in it) articles.

12. In the article the question of the subsumtion is particularly discussed. According to the article 21
it is denoted that besides the free will here is necessary to define that the criminal quitted the
57



criminal act not temporarily but quitted it finally. If it is established that the criminal postponed the
started criminal act for the more suitable time then he will not be released from the liability.
Creation of the banditry group for its superfluous danger is an independent crime and that’s why
when the criminal quits the criminal act willingly we can talk about the so called earlier stage of the
preparation. For example, before creating the gang the person refused to participate in the group and
finally stopped searching the participants, etc. This demand is also spread on the crime committed
by the group. The member of the gang is able not to participate in any criminal act but he cannot
quit the participation in the gang.

13. In the survey the question of the banditry legal resistance is simultaneously discussed. In
accordance with it here it is denoted that in the post soviet republics the resistance is not discussed
as the sign of the banditry. It is identified with the action’s composition, and as for the second sign
the social threat is recognized. The denoted model continuous the soviet doctrine’s concept followed
by the range of difficulties.

In the survey the attempt of the legislative resistance and identity of the social threat is rejected. The
Georgian Criminal Code of 1999 rejected this attempt. The dominated normative theory declared the
legal resistance as a second sign because of two reasons. The first reason was that the question of the
senseless ideology was rejected and the second important reason - the peculiarity of this sign’s
practical use.

Based on the survey the practical importance of the legal resistance is connected with the use of that
measure that is beyond the criminal law code. The legislative moderation exists beyond the Criminal
Law Code. That’s why based on the other Criminal Codes and cultural norms the legal resistance
must be defined. For example, in defining the legal resistance of the armed gang, both the law about
the gun and the religious-cultural prohibition “not to kill a man” prohibiting any mean to liquidate
the human’s life.

The gang member is able to commit both the classical relict composition (murder, health injure,
rape, thieving, plunder, robbery, etc.) and the so called delict’s blanket composition breach of the
custom rule, breach of the auto-transport movement rules, etc.). That’s why in defining the legal
resistance of the action these composition peculiarities must be taken into consideration.

14. In the survey the guilt in case of the banditry is discussed for the first time. In connection with
this question the third sign of the banditry is the guilt based on the doctrine dominated in the
Georgian criminal code. Even today the psychological theory of the guilt works in the post soviet
republics’ science. Based on this theory the guilt is the intention and imprudence. After this lots of
questions take place that are beyond their attention and subsequently the guilt cannot be discussed as
the third sign of the banditry.

Based on the survey the injustice is evaluated on the personal level to define the guilt. In defining
the action composition the intention is defined through knowledge and desire of the factual
circumstances. Consequently the intention of the gangster is defined on the action’s level. Based on
it the guilt of the person participating in the gang exists only in case if he committed the legal
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resistance in the following conditions: in the condition of guilt (offence); in the consciousness of the
legal resistance (with narrow comprehension when he does not make a mistake in the prohibition);
through the intended guilt presenting the existence of the legal resistance with its wide
comprehension; in the permissible circumstance excluding (legal or above legal) guilt; in case of
existence the personal feature characterizing the guilt. That’s why the liability and comprehension of
the legal resistance of the gang member is defined during the guilt’s determination.

Approbation of the dissertation. The basic regulations of the survey are presented and discussed in
the monographs and in the particular articles established in the international scientific reviewed
journals, discussion and approbation of the dissertation took place in the Grigol Robakidze
University and was implemented by maintaining two seminar thesis presenting particular units and
paragraphs of the dissertation.

Volume and structure of the dissertation

The volume and structure of the dissertation is stipulated with the gaols, objects and the content of
the study. The dissertation consists of the defined standards 204 pages (without references) and
consists of the introduction 5 chapter 12 paragraphs and the conclusion. The scientific survey
contains the list of references.

Content of the survey

In the introduction of the survey the actuality, goal and object, scientific novelty, the research
methods, theoretical and practical meaning, dissertation volume and structure of the thesis are
presented.

The first chapter is dedicated to the history and condition of the regulative Criminal Code
legislature for banditry liability.

In the denoted chapter’s first paragraph the question of the criminal liability for banditry of the pre-
revolution doctrine and legislature is discussed. For the first time in the juridical literature the
special attention was paid to the historical background of the “gang” notion’s origin. Based on the
dominated opinion the notion “gang” was originated and smartened in the soviet legislature. Such
approach towards the history of the question is rejected. From this direction the attention is paid to
that fact according to which for the first time this notion was formed by the famous scientists
Foerbach and Grolmann in 1813 during the preparation of the Bavaria Criminal Law Code project.
Based on their concept the preliminary agreement condition is presented by the criminal activity.
Though, the group can be organized differently. Unlike the other forms of the co-participation
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“shaika” considers the agreement made to commit several criminal acts and also the agreement
made to commit the criminal activities constantly.

Towards the gang (shaika”) notion the denoted approach of the German scientists is supported by
many scientists in the pre-revolution Russia’s juridical literature. Especially thoroughly was
discussed the notion of “shaika” by the Russian scientist N.S. Tagantsev.

In the second paragraph the question of the criminal liability for banditry in the soviet period
doctrine and legislature is discussed. In the survey it is denoted that from the organized groups the
separation of the gang (“shaika”) with steadiness as a social sigh was kept in the soviet legislation
up to the 1947. In the legislation of 1922 and 1926 the gang was defined as the steady armed group
created to attack the organization and citizens. Together with it in the paragraph the scientific
discussion of this period is presented where slowly was established some scientists’ concepts
according to which the gang can be created to commit only one criminal act. This position was
reflected in the ordinance of January 4, 1947 about the Criminal Law Code liability for plundering
the states’ and society’s property. In the legislation of 1960 this regulation was rejected.

In the survey the attention is paid to the quite important fact representing the peculiarity of the
juridical techniques. In the Roman-Germanic countries’ system of the Criminal Code there was the
following question: is it necessary to consider “banditry” as a qualified condition or to define
“banditry” as a separate norm? The first way was chosen by the GFR where under the editorship of
the code of 1998 the “gang” was considered as qualified sign of the thieving. The soviet legislation
of the 60™ has chosen the traditional way of the Roman-German system of the Criminal Law Code
and separated banditry as a separate article. The following signs of the banditry were established in
the soviet science and practice: 1) the existence of the group (two or more persons); 2) the gang is a
steady group; 3) the gang is always the group of the armed people; 4) the gang is formed to attack.

Formally this definition presented the peculiarity of the banditry, but it contained the serious blank
and was noticed in the banditry signs’ interpretation. In particular, the crime membership and legal
resistance were identified. Instead of the legal resistance the notion of the social threat was
represented and subsequently the meaning of the legal resistance still was open. The subjective
composition of the conduct was defined in the frame of the psychological theory and it therefore
neglected the doctrine of the guilt. Finally, the soviet model of the banditry did not overcome the
blank of the guilt’s psychological theory and left open the demands of the guilt theory. These blanks
appear even today in the post soviet republics’ theory and legislative practice. Georgia is an
exception, where after the dominion of the normative theory the interpretation of the banditry signs
was given the cardinally different approach.

In the third paragraph the basic legislative constructions of the banditry are discussed in some
foreign countries’ modern legislature, the following tendencies were established based on the
analysis:

60



- The full refusal of the gang’s specific concept and its identification with the organized group, able
to commit a crime both repeatedly and only once (American model). Among the Roman-German
legislative family’s countries the Estonian Criminal Law Code pertains to this model.

- The full refusal of the gang’s specific concept but the practical use of the gang is basically in
connection with the crime commitment (thieving) (German model).

- Choosing the separate “gang” composition, but the target of the crime commitment is not an attack
but the crime commitment (Latvian model).

- Choosing the separate “gang” membership, though the sign of steadiness is changeable in the
Anglo-American and its comprehension is possible both with the apparent expression of the criminal
group connected not with the multiple crime commitment but with the group structure. In the court
practice the existence of the gang is permitted to commit only one crime (Russian model).

- Choosing the separate “gang” membership (in the post soviet republics). Though, the “banditry”
signs’ interpretation is realized in the frame of the psychological theories of the guilt.

The second chapter of the survey is dedicated to the objective membership of the banditry.

In the first paragraph the peculiarity of the objective membership is characterized generally. As the
preliminary notice it is denoted that the banditry membership carries the formal nature and does not
need to establish the causal connection. This question is put on the agenda if the gang committed the
crime regarded as a separate membership in the private part of the Criminal Law Code.

According to the second notice the banditry leadership is final meaning that in the objective
membership of the action the target is characterized as the constitutional sign. That’s why the attack
as a gang target must be discussed as the element of the banditry’s objective side.

Finally unlike the soviet model the question of the executer is discussed not during the
characterization of the objective composition but in the part of the guilt, as the person’s age,
psychical disease and other phenomenon are connected with not the crime’s subject but with the
criminal liability solved on the guilt level.

As a conclusion the elements of the banditry’s objective side are defined. Based on the definition of
the 224" article of GCC these elements are the following: 1) Specific features of the gang as an
organized group: group steadiness, group armament and attack as the gang’s target. 2) Gang
formation and its leadership, 3) Participation in the gang or in the attacks committed by them.

In the second paragraph the peculiarities of the banditry’s objective composition are discussed.
First of all the characterization of the conduct’s object (legal kindness) is separated. During
characterization of the object it is denoted that the Criminal Law Code adopted in 1999 rejected the
soviet model where the social threat was acknowledged as the state security. Rejection of the society
as a separate phenomenon was typical for the totalitarian state. The development of the world
countries rejected the totalitarian state’s ken and the social interest became primer. In the frame of
this approach the interest of the state was characterized as a part of the social interest. In the modern
countries’ legislation the state security concept was changed with the national or social security
concept.
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Based on the survey the prohibition is beyond the Criminal Law Code. That’s why much attention is
paid to the analysis of the legislation where the concept of the social safety is determined. Based on
this approach the present legislation of Georgia describes “social safety” by different terms. In the
articles 22, 24 and 41 of the Georgian constitution the term “state security and social safety” is used.
In several concepts and laws the following terms are used: “national safety,””state safety”, “safety
of state, society and citizens”. In many cases the term “security” is used, but there is not an essential
difference between them.

Based on the survey the mutual signs of the gang are characteristic for any organized grouping. Such
grouping can be created to commit one heavy crime, several crimes and at last these groups can be
specially created to commit the definite type of the crime (for example, the group robbery). In all
these cases we deal with the different organized groupings that’s why, the sign “organized” cannot
be characteristic specific sign for the gang. It is a general sign.

Based on this question critically is discussed the notice of the 27" article adopted in 25.07.2006 by
the legislator. The model of the denoted notice was copied from the second article of the
transnational organized crime of the UN mission convention which practically repeated the RICO
law. The concept “group with the structured form” was not connected with the co-participation
institution. Any kind of connection with the gang was enough. The denoted notice has no
significance and its existence is unnecessary because of the following circumstances: the second part
of the 27" article of the GCC fully includes such group where the roles among the groupings’
members are not distributed formally. The third part of this article determines the organized group’s
form where the role distribution is meant and so on. Besides the Criminal Law Code contains the
strong lever — the co-participation institute which gives the opportunity to the state to realize the
liability’s individualization.

Based on the survey the basic specific sign of the gang “steadiness of the gang”, according to the
foreign countries’ legislation and scientific literature the presented sign is comprehended differently.
Based on the RICO law, the institution of the co-participation complicated the criminals’ criminal
liability. The complex structure of the grouping does not give an opportunity to the investigative
organs to determine the organizer or the leader. The member contacts are too hided and complicated.
Based on the law targets the accuser must prove that the person is connected with the criminal group
which must realize several criminal acts.

In the survey there is a critical concept towards the law. Here is denoted that “connection with the
group” is quite an obscure concept and totally depends on the court standpoint. Based on the
mentioned concept any person and any member of the criminal group is liable for the committed
crime by this group. Instead of collecting the testimonies about the mutual agreement and promises
for the procurators the only necessary testimony is presented by the fact that this or that person is a
member of the criminal group and agrees to participate in the crime committed by this group. That’s
why the concept based on the RICO law is interpreted as a contact with the group and not the
constant committing the crime.
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In the post soviet scientists’ researches the institution of steadiness is interpreted quite obscurely.
This tendency is particularly noticed in the Russian scientists’ researches. Based on the dominated
concept the steadiness considers more or less prolonged, steady connection among the membership
and also all the members’ decision to commit the definite number of crimes, that’s why the
following question is obscure: how can be comprehended the steadiness if the group is created to
commit the definite number of crimes but the membership in the group is changeable? In the
Georgian juridical literature this view is shared by Z. Mzavanadze.

The opposite conception has O. Gamkrelidze. To his mind the steadiness of the group is defined by
the number of the attacks. The group is steady and consequently it will not be disbanded but will
continue its activities during more or less prolonged time. Based on this conception shared by us, the
fact of the prolonged committing the crime is important, the steadiness of the group is connected
with this fact. As for the peculiarity of the group’ organizational structure it can be changeable: both
the number of the members and the contacts of the participators can be changed. Based on the
concept of O.Gamkrelidze the *“organized group” is not the steady group and it can disband after
committing one criminal act. As for “shaika” it is a type of the criminal organization and that’s why
it is viewed as a steady group created to commit numerous criminal acts. The prominent example of
this principally important regulation is the decision made by the Supreme Court board of USSR
Georgia of August 13, 1984 upon the airplane thief based on the bare ideological-political
motivation.

Besides, we must agree with the concept represented in the Russian literature according to which the
banditry construction is the soviet model convalesced in the code. The sign “steadiness” has been
formed by the German scientists in the XI1X century. Foerbach and Grolmann separate the concept
“shaika”. This position was shared by A. Nekliudov, N.S. Tagantsev, I. Phoinitski and other pre-
revolution scientists. The institution of “Steadiness” was known in the criminal law legislation of the
Tsar period (publication of 1885), according to its articles 923, 924 “shaika” is defined as the group
to commit several criminal act. We can convincingly say that in the newly formed construction of
the Georgian Criminal Law Code is presented not the soviet model but the German Criminal Law
model of the nineteenth century supported by the pre-revolution professorate.

The next sigh of the gang is armament. In connection of this sign’s comprehension range of
problems take place that need to be solved. These problems first of all deal with the definition of the
concept of armament. Based on it the following concept - the only mode of the armament must be
the fire-arm is rejected. This concept does not consider the fact that the way of armament is being
changed during the historical period. The mode of attack must be any kind of weapon serving the
target of the attack. What is more, such concept leads to the false conclusion, according to which the
armament does not correspond the typical sign of the gang because of its historical composition.

Based on the survey, critically is evaluated the discussion of the armament without other signs of the
gang. When defining the gang it is necessary to consider that for this type of group the armament is
characteristic only together with the second sign - steadiness. That’s why, significant is not only
holding the arm by the one member of the group, but the fact that this arm is aimed to the multiple

attack. We can discuss the gang only considering the whole complex of these signs.
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Some scientists define the armament sign based on the injuries of the person. In difference with this
concept based on the survey the sign “armament” is defined not by the quality of the injury but with
the qualification of the crime committed during the gang attack. For example, in case of robbery or
plunder the arm used by the gang was useless. This question does not deal with the banditry
qualification but the qualification committed by the gang.

When defining the gang it is necessary to consider that for this type of group the armament is
characteristic only together with the second sign —steadiness. That’s why, significant is not only
holding the arm by one member of the group, but the fact that this arm is aimed to the multiple
attack. But we cannot agree with the concept represented in the juridical literature according to
which the sign of the “armament” must be comprehended together with the legal resistance. Based
on this approach the gang “armament” means that even one member of the gang holds the arm and
the other members of the gang are aware of it and acknowledge the possibility of its use. The
question of the comprehension of the legal resistance of the gang armament is solved on the level of
guilt and that’s why it has nothing to do with the action membership.

In the survey the following issue is discussed: Is it possible to consider the “armament” as a sign of
the gang when the gang holds the component parts of the arm, explosives with the open detonator,
useless arm, its models, the imitated things of the arm and so on? Based on this approached it is
denoted that the component parts of the arm, details in the complex are enough for the gang to use
arms and combative material in future. That’s why in this case the gang “armament” takes place.

In the survey one more issue connected with the gun keeping is discussed. The gang members can
hold arms to commit the physical and psychological violence in future. They can use the gun during
attack. No matter whether it was used for the humans’ liquidation or/and stopping the transport
movement, exploding objects, bridges, railway, etc. It must be denoted that armament sign includes
all the cases and that’s why it does not need the additional qualification based on the article 236 of
the Criminal Law Code.

In the survey we also deal with the discussion of the case when the person carries the gun before
joining the gang. In connection with this question carrying the gun is the continual crime and can be
quitted in case of the person’s free will or/and the activities of the law enforcement organs. If the
person continues carrying the gun when becoming the gang member then in this case we deal with
the “armament” sign based on the article 224 of the Criminal Law Code and correspondingly the
total qualification is excluded.

The next sign of the gang is considered to be a gang attack as the target of this organized group. In
the qualification of the notion of a gang the most problematic is the robbery attack. This question
causes conceptual differences in the juridical literature and today it is decided finally. Basically two
directions are observed. In accordance with the concept of the first direction the notion of attack
includes the crime committed by the gang. In accordance with the second one — the concept takes
the opposite position. Based on this theory the crime committed by the gang does not refer to
“attack” and remains beyond it.
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We come across the supporters of the first concept in the post-soviet republics’ juridical literature. It
has supporters in the Georgian Criminal Law as well. The opinion presented in the survey is
reviewed critically. We share the opinion of Kvaratskhelia that under the attack can be meant the
objective and subjective hazardous surrounding, which in fact can lead to physical violence against
the victim, if the last one tries to resist by aiming from the hiding place, approaching with the knife
from behind and so on neither the violence nor the threat still does not take place, which would be
perceived by the victim as a real threat, though the attack in fact takes place. That’s why the notions
of the attack and the crimes committed by the gang do not coincide with each other. The suctions
defined by the first and the second parts of the article 224 of the criminal code indicate to this fact.

According to the second part of the survey the gang is able to create dangerous surrounding
objectively and subjectively. That’s why compared with the first part here is considered relevantly
light sanction.

According to the second deficiency of this concept in fact its supporters identify attack with
violence. But in case of such situation when the hazardous surrounding is created it can be followed
with the physical violence against the victim. That’s why attack and violence in fact do not coincide
with each other. This concept does not consider that the object of the attack can be the organization,
and the violence object — the human. Violence is possible against the leader of the organization and
not against the building, etc.

In this regulation we share the second concept. The gang can commit any criminal act, but we
cannot say that for this gang the means of murder, robbery, fire-making and attack is typical. For
committing the banditry attack any criminal act can be used. We share the consumption
(“Consumptio”) theory of the German scientists J.Wessels and W.Beulke according to which in fact
the realized membership does not necessarily include the realized membership of the other actions
afterwards, for realization one criminal act the criminal commits the other one. Subsequently we
deal with the case of consumption. The participation in the gang is already a crime, but any crime
committed by the gang is another membership. To achieve the aim the gang can use any crime
which creates the consumption connection between the attack and committed crime. Based on the
paragraph 832 of the Criminal Law Code of GFR, the attack (Der Angriff ) represents the conscious
threat of the legislative kindness. When defining this norm the German scientist denote that the
attack is quitted in case when it is changed into the direct encroach upon the kindness.

Base on the survey the difference between the gang’s “creation” and “its leadership” presented in
the article 224 is not given accidentally but is defined by the banditry nature. The gang leadership
means to make the decision connected both with the planning the criminal activity, organization and
material provision by the gang and committing the particular crimes. It can be expressed in
receiving new members, punishing because of the banditry organization norms’ breach, establishing
the gang security provision measures, planning the attack, choosing the attack objects, etc.

The person creating the gang may not lead it. That’s why the presented conduct composition differs
from the gang leadership.
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Specifically is decided the question of the participation in the gang attacks. Here two circumstances
must be taken into consideration. The first is connected with the participation in attacks. The attack
is conducted by aiming from the hiding place, approaching with the knife from behind and so on.
But often the attack is removed into the particular crime. In this case the moment of the crime
ending depends on the nature of its composition. All the questions are decided based on the type of
the crime the gang was committing.

The third chapter of the survey is dedicated to the subjective membership of the banditry.

In the first paragraph the intention is discussed. Based on the survey from the standpoint of the
subjective membership the banditry composition — the organization of the gang, leadership,
participation in the attack is realized with only direct intention. The banditry necessarily means co-
participation that can be possible only with the direct intention. But the crime committed by the
gang member can be committed with indirect intention or imprudently. In this case the action should
be qualified as the combination of actions.

Based on the article 24 of the GCC, in case considered by the corresponding article of this code the
criminal liability of creation the organized group is imposed on the person, who created such group
or led it. He will also be imposed the liability for all the crimes committed by this group if it was
motivated by his intention. The other participant of the organized group also is liable for the
participation in this group based on the relevant article of this code, also for the preparation and
committing the crime he participated in.

In the second paragraph the motivation problem during the banditry subsumtion is discussed.
Based on the survey the motive makes no difference in establishing the participation in the gang, as
the basic element of the banditry’s subjective side is the realization of the attack’s aim. Thus based
on the GCC, article 224 is defined that type of injustice establishing target and not motive.

The forth chapter of the survey is dedicated to the special questions of the banditry.

In the first paragraph the detailed analysis of issues of the composition dissociation of the banditry
considered according to the articles 151,365, 179, 223, 2231, 2241, 323 (327) of the GCC is
presented, their objective and subjective membership is determined.

The second paragraph deals with the subsumtion questions of rejecting the crime voluntarily.
Based on this question the most difficult in the practice is to quit the crime voluntarily which is
caused by the peculiarity of the group composition. Taking into consideration the demand of the
GCC, article 21, besides voluntary it is important to determine whether the criminal finally quitted
the crime or temporarily, if the criminal’s intention of postponing the started crime for the better
period will be ascertained then he will not be free from the liability. Creation of the banditry group
because of the superfluous danger is a separate crime. That’s why we can talk about the voluntary
rejection of the crime in case of the so called earlier stage of preparation. For example, the criminal
rejected the participation in the group before its creation, finally quitted the co-partners’ searching
and so on. This demand is also spread on the crime committed by the gang. The gang member can
reject any crime voluntarily but won’t be finally released from the participation in the gang.
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The fifth chapter of the thesis is dedicated to the banditry legal resistance and armed robbery

The first paragraph is devoted to the al resistance in banditry. Based on the normative theory
dominated in Georgia the legal resistance is declared as the second sign of the banditry. Based on it
in the post soviet republics the legal resistance is not discussed as the second sign of the banditry. It
is identified with the action composition and the social threat is considered as the second sign. The
denoted model continues the soviet doctrine followed by lots of difficulties.

In the beginning it is denoted that the legal resistance the action composition identification includes
alogism. The action described by the GCC, article 224 typically is legaly resistant. But some action
may be legislatively moderate. For example, during the gang attack the gang member murdered the
other member of the gang who from his side was trying to kill the young children of the injured
family. The legal resistance the action membership identification leaves open lots of questions: if the
questions of the legal resistance legislative moderation are not directly related to the action
composition then what function carries the action membership described in the law? What is the
banditry legal resistance and how is it related with the action composition? At last, if the question of
the banditry legal resistance needs to be discussed separately then how shell we define it? The
problem of the legal resistance remained beyond attention of the post soviet republics’ scientists.
Based on the thesis to solve these difficulties use of normative theory regulations dominated in
Georgia is important.

The attempt of identification the legal resistance and social threat is rejected in the thesis. The
Georgian Criminal Code of 1999 rejected this identification. The dominated normative theory
declared the legal resistance of the crime as a second sign because of two reasons. Firstly the useless
ideology of the question was rejected. The second reason is — the peculiarity of the practical use of
the sign.

The practical importance of the legal resistance notion is connected with the use of the measure that
is beyond the Criminal Law Code. The legislative moderation is beyond the Criminal Law Code.
That’s why the action’s legal resistance must be defined based on the legislative and cultural norm.
For example in defining the legal resistance of the banditry gang armament the law of keeping the
gun, also the religious-cultural prohibition “not to kill a man”, prohibiting use of any mean for the
liquidation of life must be taken into consideration.

Based on the thesis the establishment of the legal resistance in cases of GCC, article 224 is
connected with the nature described in this norm. The banditry, as a rule is prescribed to the
classical circle of delicts. In this case the legal resistance must be defined negatively and not
positively. Based on it the action membership according to the Criminal Law Code is legally
resistant in every cases if any circumstance excluding the legislative existence does not exist (urgent
repel, extreme necessity, etc).

The gang member can commit as the classical delict composition (musder, health injury, rape,
thieving, robbery, plunder, etc) also, so called blanket delict composition (breach of the custom rule,
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breach of the auto-transport movement rule, etc). That’s why this peculiarity of the compositions
must be taken into consideration in defining the action legal resistance.

In the whole the concepts of the German scientists T. Lenker and U. Peron are very important
according to them the question of the attack’s legal resistance based on the German Criminal Code
is realized from the so called objective observer’s position on who the attack was committed. That’s
why some circumstances excluding the legal resistance should not be discussed in this chapter as it
is related to the person who is attacked (urgent repel, extreme necessity, etc).

In the second paragraph the question of the guilt in the banditry is presented. In connection with
this question based on the dominated doctrine of the Georgian Criminal Code the third sign of the
banditry is the guilt. In the post soviet science the doctrine of the psychological theory of guilt
works even today. Based on this theory the guilt is the intention and imprudence. Subsequently a
wide range of questions take place which remain beyond their attention and the guilt is not discussed
as the third sign of the banditry.

According to the thesis the identification of the guilt and subjective composition is opposed when
explanation of the range of facts is necessary dealing with the order and instruction, tragical
collesion, etc. The guilt is not the psychical dependence towards the result, the guilt turned out to
consist of the different substance. That’s why in the thesis the guilt and the action’s subjective
membership are not identified in case of banditry subsumtion.

As a conclusion the guilt psychological theory cannot explain many facts and based on the new
Code the guilt is evaluative normative category (the psychological theory of the guilt is rejected).
The guilt is the blame of the accused committed because of the injustice.

Based on the thesis the injustice is evaluated on the personal level to define the guilt. In defining the
action membership the intention is expressed as the knowledge and desire of the factual
circumstances. Therefore the gangster’s intention is defined on the action level. Based on it the guilt
of the participator of the banditry group takes place only in case if he committed the legal resistance
in the following conditions: in case of guilt capability (responsibility), in case of consciousness
(with the narrow comprehension when he makes no mistake in the prohibition); in case of the
intended guilt represented the wide comprehension of the legal resistance; in case of palliative
circumstance (legal or over-legal); in case of the personal signs’ existence characteristic for the
guilt.

One of the important questions of the responsibility is age. The post soviet scientists discuss this
question to define the subjective signs and the subject is discussed as the composition element. On
the basis of the normative theory this approaches is considered to be wrong by the Georgian science.
Firstly because the wrong problem of dissociation of the age and responsibility takes place; the
guestion why the legislator needed to separate the law is not defined. Besides, based on such
reproach the wrong regulation as if the legal resistant action depends on the guilt responsibility is
being developed. Based on the Georgian science committing the legal resistance is not depended on
the person’s responsibility. Therefore it can be committed by the mentally diseased person.
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In the Criminal Code the difference between the action responsibility and guilt responsibility are
strictly separated from each other. In the action responsibility the ability of the person whether he is
able to conduct physical movement in the environment is defined. Mentally disable person and even
the child is able to conduct action responsibility, in case of leading the personal body movements
independently. In case of the guilt responsibility the question whether the person was the valid
addressee of the norm is being solved who has the free will and therefore is able to lead the
capability motivated by the personal condemnation.

Based on the CC, article 33 the person is guilt responsible from the age 14, and therefore the
criminal liability for banditry must be defined hence this period. Based on the CC, article 80 the
person up to the age of 14-18 is considered as juvenile. This question is discussed in the Georgian
science.

Based on the thesis the question of the legal resistance consciousness (with its narrow
comprehension) is discussed. In this case the legal (juridical) mistake is meant by the Georgian
science. The regulation of this question is realized based on the CC, article 224. The denoted
regulation of the Georgian doctrine is used in accordance with the CC, article 224. Based on the
practice the person definitely is aware of the participation in the banditry attack. The existence of the
intention on the stage of the banditry grouping creation and participation basically means the
existence of the cruel intention as well. That is why on the stage of the banditry grouping creation
and participation practically the situation when the person was not aware of the action prohibition
does not take place. Here must be denoted that the use of CC, article 36 is more effective in case
when the gang committed the crime considered by any norm of the CC private part. In this case the
court must evaluate the circumstances the gang member was acting, the personal abilities and the
given circumstances — factual condition, were the criminal injustice took place are also taken into
consideration.

Besides, the action composition mistakes must be taken into consideration in the crime committed
subsumtion by the gangster that are beyond the frames of the CC, article 36. To modify the question
let’s use the example represented by M. Turava. If the gang member shoots B, the bullet missed him
and instead of him the petrol tank was shot, as a result the explosion took place and subsequently B
was burned down. Except the CC, article 224 such action will be qualified according to the article
108 and so on.

Based on the thesis the question of the legal resistance consciousness (with its wide comprehension)
is discussed meaning the factual mistake. The factual mistake is not considered by a separate article
of the Georgian Criminal Code as it is characteristic for the German Criminal Law Code, §16. This
question is solved in the frame of the USSR articles 9 and 10. It must be denoted that from this
standpoint generally the German and Georgian doctrines coincide with each other in this question:
Based on the German doctrine the following is separated: the mistake in the object (Error in obiecto
vel persona), the mistake in the action’s factual circumstances (Aberratio ictus) and the mistake in
the development of the casual connection (Kausalverlauf). The analogous classification is
represented by O. Gamkrelidze and M. Turava.
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The special attention is paid to the case of tempting when the grown-up is used as a “live mean”.
Firstly in the Georgian literature the special research was dedicated to this question by O.
Gamkrelidze. This concept is used in the thesis in accordance with the CC, article 224. For example,
the director of one of the industries did not pay “contribution” to the banditry grouping. In order to
frighten him the gang used B who was ex-prisoner and unemployed. The gang tempted B and did
not tell the real motive. Instead of the real motive the reason was A’s meeting with the wife of one
of his friend and his frightening was necessary. B. bitted A. and greatly injured him physically.
Based on the USSR CC, article 36 when the mistake is not forgivable the person must be imposed
the liability only for imprudence.

At last, the question dealing with the special executer is discussed. Based on the CC of the Russian
Federation, article 209 considers the liability of the person who used the post for banditry. The
Georgian Criminal law Code does not consider this sign. Based on the concepts of T. Tsereteli and
other Georgian scientists extremely personal circumstances exclude, grave or facilitate the liability
or the criminal punishment and is taken into consideration only in connection with those who deal
with such circumstance. As it is denoted, the institution of the co-participation absolutely resists the
mentioned special sign and that’s why its special establishment in the article about banditry is not
justified. Besides, the concept of M. Turava is shared according to which the separation of the
special sign is the problem of the guilt structure. That’s why, to our mind, the Criminal law Code,
the third part of the article 209 of the Russian Federation is unnecessary.

Conclusion

The survey of banditry enabled us to make conclusions and to formulate legal and practical
recommendations:

1. For clarification of the concept of banditry the knowledge of its historical origin is important, as
this type of approach defines the importance ofmaintainingbanditry norm in Georgian Criminal
Law. In this direction it should be taken into consideration that the initial trial to separate gang
leadership (“Shaika”) from organized group was implemented by famous German scientists —
Foerbach and Grolmann during the preparation of the Bavarian Criminal Law Code project of 1813.
Nowadays the article 224 of Georgian Criminal Law Code still maintains this historical finding and
it separates from Anglo-American approach;

2. For avoiding elimination of the 224" article from the Georgian Criminal Law Code it is important
to take into consideration the bad practice based on the ordinance of January 4, 1947 about “the
Criminal Law Code liability for plundering the states’ and society’s property”, according which
gang could be created for only one crime.In the legislation of 1960 this regulation was rejected. But
it emerged upon the decision made by the Supreme Court board of Soviet Georgia on August 13,
1984 about the airplane theft. Its execution was based on ideological-political motivation and young
convicts were executed to death.
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3. Legislation of different countries permanently isinfluenced by Anglo-American law. Accordingly
it is difficult to set right policy for fighting against organized crime. That is why it is important to
follow the special recommendation R/96/8 (“fight against crime and criminal law politics in the
changed Europe”) of European council ministers committee (Strasburg, September 5, 1996),
according which the meaning of “gang” is clearly defined and is separated from the organized
criminal groups.

4. Taking into consideration the recommendation by ministers committee of European Council it is
important to maintain the definition of banditry as the separate article. According the 224" article of
the Georgian Criminal Law Code the following indicators of the act should be taken into
consideration: 1) existence of the group (two or more persons); 2) gang is a steady group; 3) gang is
always the group of armed people; 4) gang is formed for attack.

5. The following tendencies should be taken into consideration for making 224™ article of Georgian
Criminal Law Code complete:

- The full refusal of the gang’s specific concept and its identification with the organized group, able
to commit a crime both repeatedly and only once (American model). From the Roman-German
legislative family’s countries the Estonian Criminal Law Code pertains to this model.

- The full refusal of the gang’s specific concept. At the same time the practical use of the gang is
basically in connection with the crime commitment (thieving) (German model).

- Choosing the separate “gang” composition, but the target of the crime commitment is not an attack
but the crime commitment (Latvian model).

- Sorting out “gang” composition. At the same time the sign of “steadiness” is changeable by
influence of the Anglo-American law and it is understood as the apparent expression of the criminal
group connected not with the multiple crime commitment but with the group structure. In the court
practice the existence of the gang is permitted to commit only one crime (Russian model).

- Sorting out “gang” composition(in the post-soviet republics). At the same time interpretation of the
“banditry” signs is realized in the frame of the psychological theories of the guilt.

6. For defining of the banditry’s objective membership the following requirements should be taken
into consideration:

- The banditry membership carries the formal nature;

- The objective membership of the act contains the target as the constitutional sign. That’s why the
attack as a gang target must be discussed as the element of the banditry’s objective side.

- Unlike the soviet model the question of the executor is discussed not during the characterization of
the objective composition but in the part of the guilt, as the person’s age, psychical disease and other
phenomenon are connected with the criminal liability solved on the guilt level.
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7. Based on the definition of the 224™ article of GCC the elements of the banditry’s objective side
are the following: 1) Specific features of the gang as an organized group: group steadiness, group
armament and attack as the gang’s target. 2) Gang formation and its leadership, 3) Participation in
the gang or in the attacks committed by them.

8. For detailed characteristics of the objective side of an act that prohibition is beyond the criminal
law (224" article of GCC) should be taken into consideration; so the attention should be paid to
Georgian legislation analysis. The objectives of the banditry are: 1) State security, 2) Society safety
and 3) citizens safety. It also contains public order. Accordingly the primary objects of banditry are
organizations and individuals.

9. During the interpretation of gang signs it should be taken into consideration that the sign
“organized” cannot be characteristic specific sign for the gang. Based on this question critically is
discussed the notice of the 27" article adopted in 25.07.2006 by the legislator. The model of the
denoted notice was copied from the second article of the transnational organized crime of the UN
mission convention which practically repeated the RICO law. The concept “group with the
structured form” was not connected with the co-participation institution. Any kind of connection
with the gang was enough. The denoted notice has no significance and its existence is unnecessary
because of the following circumstances: the second part of the 27" article of the GCC fully includes
such group where the roles among the groupings’ members are not distributed formally. The third
part of this article determines the organized group’s form where the role distribution is meant and so
on. Besides the Criminal Law Code contains the strong lever — the co-participation institute which
gives the opportunity to the state to realize the liability’s individualization.

10. The “Steadiness” of the group should be discussed as the main specific sign of the gang. The
following statements interpret this sign:

- Unlikely RICO Law the meaning of steadiness in 27" article of GCC is in connection with the
action and not with the structure of criminal group. As it is mentioned above “connection with
group” is not very clear in RICO Law and according this concept it is totally upon the court’s
decision. According the mentioned concept any persons, including also the member of criminal
group is responsible for any crime committed by this group. Instead the collection of the proof about
joint agreements and promises it is enough for the prosecutor that the person was connected to the
criminal group and agreed to participate in crime committed by the group together with group
members; that is why the concept of steadiness is interpreted in RICO Law as connection with group
and not as commitment of the permanent crime;

- Relevantly the argumentation of RICO law must be rejected according which: 1) the institution of
co-participation complicates the legal liability of criminals. 2) The complicated structure of criminal
group makes difficult for investigation organs to define the organizer or head of the group. Too
complex and conspirative group members unions; 3) Based on legislation aims the prosecutor must
prove that the person is in connection with a criminal group that would commit several attacks.
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- Some post-sovietscientists’ researches on mixed concept of institution of steadiness must be
rejected.According this concept the steadiness considers more or less prolonged, steady connection
among the membership and also all the members’ decision to commit the indefinite number of
crimes,This type of approach is obscurefor court experiencehow can be comprehended the
steadiness if the group is created to commit the indefinite number of crimes but the membership in
the group is changeable? In the Georgian juridical literature this view is shared by Z. Mzavanadze.

-The author of the thesis agrees with the position of O. Gamkrelidze. To his mind the steadiness of
the group is defined by the number of the attacks. The group is steady and consequently it will not
be disbanded after committing one criminal act but will continue its activities during more or less
prolonged time.

11. The author of the thesis considers that during the analysis of the “armament” as the specific sign
of the gang the court should take into consideration the following issues:

- The only mode of the armament must not be the fire-arm. In other case other means of attack will
stay out of “armament” sign and the subsumtion of banditry ill not be implemented;

- Gang armament is characteristic only together with the second sign - steadiness. That’s why, court
should take into considerationnot only keeping the arm by the one member of the group, but the fact
that this arm is aimed to the multiple attack.

- The concept of definition of the armament sign based on the injuries of the person is wrongful. The
author of the thesis considers that the court should take into consideration that the sign “armament”
is not defined by the quality of the injury. In other case the court will be enabled to discuss the gang
armament only in case when firearm was used. But when the gang purchased the firearm for attack,
but did not use it yet, it stays out of banditry subsumtion. During the banditry subsumtion there must
not be the necessity of clarification of the issue that is connected to the crime committed by gang.

-The problem of banditry subsumtion is the case when the gang keeps the component parts of the
arm, explosives with the open detonator, useless arm, its models, the imitated things of the arm and
so on. In this view the court must consider that the component parts of the arm, details in the
complex are enough for the gang to use arms and combative material in future. That’s why in this
case the gang “armament” takes place.

- Banditry subsumtion problem is also the evaluation of the gun keeping issue. The court practice
should consider thatthe gang members can hold arms to commit the physical and psychological
violence in future. They can use the gun during attack. No matter whether it was used for the
humans’ liquidation or/and stopping the transport movement, exploding objects, bridges, railway,
etc. It must be denoted that armament sign includes all the cases and that’s why it does not need the
additional qualification based on the article 236 of the Criminal Law Code.

- the problem of banditry subsumtion is also the case when the person carries the gun before joining
the gang. The court must take into consideration that carrying the gun is the continual crime and can
be quitted in case of the person’s free will or/and the activities of the law enforcement organs. If the
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person continues carrying the gun when becoming the gang member then in this case we deal with
the “armament” sign based on the article 224 of the Criminal Law Code and correspondingly the
total qualification is excluded.

12. The gang attack is the target of this organized group. The author of the thesis considers that
during the analysis of this sign the court practice should take into consideration the following issues:

- Under the attack can be meant the objective and subjective dangerous surrounding, which in fact
can lead to physical violence against the victim, if the last one tries to resist by aiming from the
hiding place, approaching with the knife from behind and so on neither the violence nor the threat
still does not take place, which would be perceived by the victim as a real threat, though the attack
in fact takes place. That’s why the notions of the attack and the crimes committed by the gang do
not coincide with each other. The suctions defined by the first and the second parts of the article 224
of the criminal code indicate to this fact. According to the second part of the survey the gang is able
to create dangerous surrounding objectively and subjectively. That’s why compared with the first
part here is considered relevantly light sanction.

- The court practice must not be set the concept of attack with violence. During the evaluation of
such situation court should consider that it is possible to create dangerous surrounding that can be
followed with the physical violence against the victim. Attack and violence in fact do not coincide
with each other. This concept does not consider that the object of the attack can be the organization,
and the violence object — the human. Violence is possible against the head of the organization and
not against the building.

- During the right subsumtion of banditry the court should take into consideration that the gang can
commit any criminal act, but we cannot say that for this gang the means of murder, robbery, fire-
making and attack is typical. For committing the banditry attack any criminal act can be used. In this
direction the author of the thesis shares the consumption (“Consumptio”) theory of the German
scientistsJ.WesselsandW.Beulke according to which in fact the realized membership does not
necessarily include the realized membership of the other actions afterwards.For realization of one
criminal act the criminal commits the other one. Subsequently we deal with the case of
consumption. The participation in the gang is already a crime, but any crime committed by the gang
is another membership. To achieve the aim the gang can use any crime which creates the
consumption connection between the attack and committed crime. Based on the paragraph 832 of
the Criminal Law Code of GFR, the attack(Der Angriff ) represents the conscious threat of the
legislative kindness. When defining this norm the German scientist denote that the attack is quitted
in case when it is changed into the direct encroach upon the kindness.

13. For court practice it is important to separate the issues concerning the subsumtion and
punishment. The feature of the first part of the 224™ article of GCC must be considered by court
practice. The gang leadership means to make the decision connected both with the planning the
criminal activity, organization and material provision by the gang and committing the particular
crimes. It can be expressed in receiving new members, punishing because of the banditry
organization norms’ breach, establishing the gang security provision measures, planning the attack,

74



choosing the attack objects, etc. The person creating the gang may not lead it. That’s why during the
punishment the danger of “gang creation” should be more taken into consideration than *“gang
leadership”.

14. Specifically is decided the question of the participation in the gang attacks. Here two
circumstances must be taken into consideration by courts. The first is connected with the
participation in attacks. The attack is conducted by targeting from the hiding place, approaching
with the knife from behind and so on. But often the attack is removed into the particular crime
(second circumstance). In this case the moment of the crime ending depends on the nature of its
composition. All the questions are decided based on the type of the crime the gang was committing.

15. The subjective banditry composition is implemented only with direct intention. The banditry
necessarily means co-participation that can be possible only with the direct intention. But the crime
committed by the gang member can be committed with indirect intention or imprudently. In this
case the action should be qualified as the combination of actions.

16. Based on the article 24 of the GCC, in case considered by the corresponding article of this code
the criminal liability of creation the organized group is imposed on the person, who created such
group or led it. He will also be imposed the liability for all the crimes committed by this group if it
was motivated by his intention. The other participant of the organized group also is liable for the
participation in this group based on the relevant article of this code, also for the preparation and
committing the crime he participated in.

17. During the banditry subsumtion courts should consider that the motive has no any importance, as
the basic element of the banditry’s subjective side is the implementation of the attack’s aim. Thus
based on 224" article of GCC is defined that type of injustice establishing target and not motive.

18. the special issue of banditry subsumtion is the separation of banditry from other criminal
offences. During the separation of the 151th and 224™ articles of GCC court practice should take
into consideration that attack can be implemented in the way of threat the object of which is of
human untouchable mental health, peace and the right of living in quiet surroundings; but threat may
also not be the part of banditry attack;

19. The approach is the same in the 36™ article of GCC that is why courts must use the 224™ and
365" articles of GCC.

20. In court practice it is important to separate banditry from robbery (179t article). In this view
the practical meaning is dedicated to the aim of the group during the robbery — ownership of
the goods and for this aim it is organized, but the aim of the gang is attack on a person or

organization;

21. During the banditry subsumtion in the court practice the aim of the illegal armed formation
(article 223) cannot be the attack on a person or organization. The aim differentiates it from the
banditry. The aim of a such formation also cannot be commitment of a terroristic act. Existence of a

such aim action will be qualified by 327" article of GCC.
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22. In the court practice it is very important the separation of the issue of membership of the thief
world (2231th article) from the membership of the banditry group. Court should take into
consideration that the aim of gang is attacks but the thief world is directed to gain and its
distribution;

23. In court practice it is also important the dissociation of the issue of participation in the racket
grouping from the membership of the banditry group. In this case courts should take into
consideration that racket grouping differentiates from the banditry by aim. The main aim of banditry
is an attack. Gaining the property is one of the so called local aim of the gang. But for the racket
grouping it is the main element.

24. Practically the right solvation of the dissociation of banditry and terrorism is very important. The
courts must take into consideration the following issues:

- During the banditry the action is directed against the victim, the offender is in close contact with
him. During the terrorismthe victim as a rule is far from the offender.

- Terrorist influences the broad levels of the society. The terroristic act can be implemented by one
executor. The condition of banditry is only co-participation.

- Three special aims described in 323th article of GCC should be considered practically: Frightening
of the population, influencing the governmental organ and damaging society safety, governmental
strategic, political or economic interests. The aim of terroristic action is tariffing the population and
make the third person (governmental organ, etc.) to make appropriate decision. Of course during the
gang action terror may exists in the population but it is not the main aim of the gang. Main aim is
attack;

25. During the use of the 21% article of GCC the following issues should be taken into consideration:

- in all special situation they should discuss the crimes committed by gang members and by gang
during the evaluation of voluntarily quitting the crime. Practically it is important that the mentioned
article concerns when the criminal finally quitted the crime, but won’t be finally released from the
participation in the gang.

- Besides voluntary it is important to determine in court practice whether the criminal finally quitted
the crime or temporarily, if the criminal’s intention of postponing the started crime for the better
period will be ascertained then he will not be free from the liability. Creation of the banditry group
because of the superfluous danger is a separate crime. That’s why according the notiondescribed in
the thesis the voluntary rejection of the crime is possible of the so called earlier stage of preparation.
For example, the criminal rejected the participation in the group before its creation, finally quitted
the co-partners searching, etc.

- In the court practice is very important the use of the second part of the 21% article of GCC for
evaluation some problematic situations. For example, is the gang member shoot the victim to
liquidate him but injured him, and after that did not shoot any more, but he could to do it, he will be
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free from liability for murder trial, but will be liable for health damage.Besides he is liable
according the 2" part of the 224" article of GCC. If the gang member shoot the victim aiming to kill
him, but the shooting appeared beyond the target and rejected voluntarily to shoot him again, he will
be free from the liability of murder trial and will be liable only by 127" article of GCC - for
threatening the human life. This is the case when the offender has direct aim towards the victim’s
life; but he still will be liable according the second part of the 224™ article of GCC;

- In court practice the right use of the 3" part of 21% article is very important. In this direction the
crime organizer, initiator and facilitator of the crime will not be liable if they make the executor to
inform the governmental organ in time or prevent the executor or other co-participant in other way
and in this way give the possibility for ending the crime. The facilitator is also free from legal
liability is he rejected to commit the promised action before the start of the crime by the executor or
before the finish of the crime took back arm or other equipment that was for commitment of the
crime. For implementation of the norm requirement the gang organizer and initiator must act
dynamically. They must disturb the formation and functioning of the gang. There are several ways
of preventing this, including informing the police on time, notifying the victim, etc. If the organizer,
initiator and facilitator were not able with their actions to avoid the completion of a crime by
executor then the actions implemented by them may be defined as liability lighten circumstance;

- Practically very important is the issue psycho facilitator’s advices. Courts must take into
consideration that facilitator must do its best for avoiding the formation of gang and prevent the
organizer to use his advice. As O. Gamkrelidze defines in this case facilitator equals/matches
initiator and as initiator he is not required to finalize the crime. This type of assistance is meant by
the 3" part of 21% article of GCC,

- Courts must solve the question of covering the crime in the way of promise in other way.
According the 3" part of 21% article the psycho facilitator must reject the promised implementation
of the action before the commencement of the crime. This question can cause some difficulties in
practice; That is why court must take into consideration that the promise on cover of a crime may
touch the group formation level, participation in attack and crime to be committed by gang. The
following issue must be considered: if the moment of “commencement of a crime” will be
understood as preparation of crime, than “promise” is already preparation; that is why say no to
promise is also possible after preparation, but until the moment when the executor still can step
back. With rejecting the promise on cover of a crime facilitator takes away the stimuli from
executor for crime commitment which he gave him by promise to cover the crime;

- Practically the right understanding ofthe requirement of the 5"part of 21% article is very
important. The person who did all the best for implementation of relevant crime outcome but later
voluntarily avoid this outcome will not be liable by law. For example, if the criminal prepared the
list of co-participants for formation of a gang but later with co-participants decided not to create it.

26. In court practice the outstanding question for discussion should be termination of crime
voluntarily. Here the problem of subsumtion of crime committed by gang may arise/appear.
Different from banditry subsumtion the following problems may arise in this case:
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- During the evaluation of co-execution for example one criminal held guard tight and the other was
searching for gold and money, but meanwhile the holder released the guard and in this way he
stopped the assistance to the executor. The executor individually continued the robbery. Courts must
take into consideration that the co-executer will be free from liability but won’t be released from the
participation in the gang.

- During the intermediary execution the voluntary termination of crime requires some activities.
Here we have the circumstance when the executor switched “live arm” on. In this situation the
voluntary termination of the crime is possible in case if, for example the criminal will take back the
arm from juvenile or prevented the implementation of the criminal outcome in some way; But if the
executor is gang member his liability is qualified according the 2" part of 224" article of GCC;

27. According the 7™ article of GCC legal resistance is declared as a second sing of banditry. Based
on the normative theory acting in Georgian criminal law science and practice must be taken into
consideration, that according the author must be based on very important statements for subsumtion:

- The survey of banditry in GeorgianCriminal law must be separated from surveys in former soviet
republics, as in the post soviet republics the legal resistance is not discussed as the second sign of
the banditry. It is identified with the action compositionand society threat is considered as the
second sign;

- The problem of the legal resistance remained beyond attention of the post-soviet republics’
scientists as it is identified with the action compositionthat creates several difficulties for court
practice. The action described by the GCC, article 224 typically is legally resistant. But some action
may be legislatively moderate; For example, during the gang attack the gang member murdered the
other member of the gang who from his side was trying to kill the young children of the injured
family. The legal resistance the action membership identification leaves open lots of questions: if the
questions of the legal resistance legislative moderation are not directly related to the action
composition then what function carries the action membership described in the law? What is the
banditry legal resistance and how is it related with the action composition? At last, if the question of
the banditry legal resistance needs to be discussed separately then how shell we define it?

- According the author for resolving the difficulties of former soviet banditry model the attempt of
identification the legal resistance and social threat must be rejected because of two reasons: the
useless ideology of the question and the peculiarity of the practical use of the sign.

- The practical importance of the legal resistance notion is connected with the use of the measure
that is beyond the Criminal Law Code. The legislative moderation is beyond the Criminal Law
Code. That’s why as theoretically, so court practice must consider that the action’s legal resistance
must be defined based on the legislative and cultural norm. For example in defining the legal
resistance of the banditry gang armament the law of keeping the gun, also the religious-cultural
prohibition “not to kill a man”, prohibiting use of any mean for the liquidation of life must be taken
into consideration.
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- The legal resistance in cases of GCC, article 224 is connected with the nature described in this
norm. The banditry, as a rule is prescribed to the classical circle of delicts.So in this case the legal
resistance must be defined negatively and not positively. During the banditry subsumtion court must
consider that the action membership according to the Criminal Law Code is legally resistant in every
cases if any circumstance excluding the legislative existence does not exist (urgent repel, extreme
necessity, etc.).

- In the court practice the following also must be considered - the gang member can commit as the
classical delict composition (musder, health injury, rape, thieving, robbery, plunder, etc) also, so
called blanket delict composition (breach of the custom rule, breach of the auto-transport movement
rule, etc.). That’s why this peculiarity of the compositions must be taken into consideration in
defining the action legal resistance.

28.According the 7" article guilt is declared as the 3™ sign of banditry. Based on the normative
theory acting in Georgian criminal law science and practice must be taken into consideration, that
according the author must be based on the following important statements:

- The survey of banditry in Georgian Criminal law must be separated from surveys in former soviet
republics, as the doctrine of the psychological theory of guilt works even today. Based on this theory
the guilt is the intention and imprudence. In Georgia for development of banditry criminal law
survey the practical weakness of this theory must be overcome. In this view it is important to solve
the problem of coincide/identification of guilt and subjective composition. In opposite casecourts
will not be able to use 34™ article of GCC according which the person will not be liable for illegal
action if he was not able to understand the illegality of his action, or could realize it but had no skill
to act in other way;

- During the banditry subsumtion courts must implement the requirement of GCC according which
the guilt is evaluative normative category (the psychological theory of the guilt is rejected). The
guilt is the accusation of crime committed because of the injustice.

- Considering the normative theory of guilt investigation and courts must take into consideration the
necessity of defining all components of guilt. In this view it is good if special seminars will be held
at the ministry of Justice of Georgia on guilt issues;

- At the trainings courses of the Ministry of Justice of Georgia for professional growth of
investigators and judges the attentions should be paid to the main issues that will clarify that the
injustice is evaluated on the personal level to define the guilt. In defining the action membership the
intention is expressed as the knowledge and desire of the factual circumstances. Therefore the
gangster’s intention is defined on the action level. Based on it the guilt of the participator of the
banditry group takes place only in case if he committed the legal resistance in the following
conditions: in case of guilt capability (responsibility), in case of consciousness (with the narrow
comprehension when he makes no mistake in the prohibition); in case of the intended guilt
represented the wide comprehension of the legal resistance; in case of palliative circumstance (legal
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or over-legal); in case of excuse circumstance existence, in case of the personal signs’ existence
characteristic for the guilt.

- One of the important questions of the responsibility is age. The post-sovietcriminal law theory and
court practice discuss this question during defining the subjective signs and the subject is discussed
as the composition element. Georgian courts must reject in the practical activities the approach when
the wrong problem on dissociation of age and responsibility arise; The question why the legislator
needed to separate the law is not defined. Besides, based on such approach the wrong regulation as
if the legal resistant action depends on the guilt responsibility is being developed. Based on the
different countries court practice committing the legal resistance is not depended on the person’s
responsibility. Therefore it can be committed by the mentally diseased person too.In this view it
would be good if courts set in practice the requirement of normative theory according which in the
Criminal Code the difference between the action responsibility and guilt responsibility are strictly
separated from each other. But one circumstance should be taken into consideration that Mentally
disable person and even the child is able to conduct action responsibility, in case of leading the
personal body movements independently.In case of the guilt responsibility the question whether the
person was the valid addressee of the norm is being solved who has the free will and setting the right
evaluation of the mentioned issue in court practice.

- During the banditry subsumtion one of the important issues of defining the individual guilt is the
question of the legal resistance consciousness. In this case the right evaluation of legal (juridical)
mistake is important.In court practice the person definitely is aware of the participation in the
banditry attack. The existence of the intention on the stage of the banditry grouping creation and
participation basically means the existence of the cruel intention as well. That is why on the stage of
the banditry grouping creation and participation practically the situation when the person was not
aware of the action prohibition does not take place.

- In court practice also must be take into consideration that the use of GCC, article 36 is more
effective in case when the gang committed the crime considered by any norm of the GCC private
part. In this case the court must evaluate the circumstances the gang member was acting.The
personal abilities and the given circumstances — factual condition, were the criminal injustice took
place are also taken into consideration.

- The action composition mistakes must be taken into consideration by courts in the crime
committed subsumtion by the gangster that are beyond the frames of the CC, article 36. The gang
member shoots B, the bullet missed him and instead of him the petrol tank was shot, as a result the
explosion took place and subsequently B was burned down. Besides the CC, article 224 such action
will be qualified according to the article 108 and so on.

- In court practice the right solvation of the issue of factual mistake (legal resistance
consciousnesswith its wide comprehension) is very important. In this view the courts must take into
consideration that the factual mistake is not considered by a separate article of the Georgian
Criminal Code as it is characteristic for the German Criminal Law Code, §16. This question is
solved in the frame of the GCC articles 9 and 10.
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- For court practice the evaluation of tempting case is very important, when the grown-up person is
used as a “live mean”. For advance of subsumtion way in this view it is desirable that in criminal
theory court take into consideration the following recommendation: Based on the GCC, article 36
when the mistake is not forgivable the person must be imposed the liability only for imprudence.

- During the defining the individual guilt the problem of special executor is important. The Georgina
criminal doctrine does not coinceid with the legislation of Russian Federation thatconsiders the
liability of the person who used his post for banditry (Russian Federation Criminal code, article 209,
the 3 part).In this view court must take into consideration thatpersonal circumstances exclude,
grave or facilitate the liability or the criminal punishment is taken into consideration only in
connection with thatco-participant who deal with such circumstance. The institution of the co-
participation absolutely resists the mentioned special sign and that’s why its special establishment in
the article about banditry is not justified. Courts must take into consideration that underling of
special sign is the problem of guilt structure.
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Publications

1. The History of Creation of the Concept "Banditism” (Quarterly International scientific
Journal, precised and reviewed N3 (8) 2009, 96-103 pg.)

The concept "banditism™ was not created in the Soviet Criminal Law. According to the state
legislations development many legal regulations were changed. History showed us that the
question of the standard perfection of this concept has not been completely solved up till now. That
iIs why the objective and subjective composition of banditism still remains the question of our
further research.

2. Problem of Unification of Crime while Qvalification of Banditism (Quarterly International
scientific Journal, précised and reviewed N3 (11) 2010, 46-58 pg.)
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The essay deals with the various conceptual approaches towards construction of "attack”, wich are
used in the definition of banditism given in the article 224 of Georgian Criminal Law. The problems
are payed special attention, wich appeared in connection with gaps of "attack™ conception. Problems
are revealed, which from the mentioned conception while qualification of totality of crime.
Successful definition of banditism is payed attention given in the article 224 of Criminal Law, where
banditism is defined like unification of more then two persons in organized armed group.

3. Monograph regarding the theme “Criminological Peculiarities of Terrorism” (is printed in
publication “Akolasia”, Thilisi, 2009, 102 pg.)

The work deals with the concept of terrorism and its peculiarities. Its difference is payed attention
from such organized crime form such as banditism.

4. 2012. Several issues of banditry objective composition. Collection of scientific works
“Actual problems of criminal law process and criminal law policy”. p. 270-279. Thilisi.
Georgian Technical University

The thesis deals with the objective composition elements of action: object and action. The special
attention is paid to the peculiarities of an action that is designated in formal composition.

5. 2012. Steadinessas the main sign of a gang. Scientific magazine “Academic Journal” #1. p.
105-112. Thilisi. Grigol Robakidze University.

The thesis deals with the main banditry sign of which it differs from organized group. The
subsumtion problem is underlined that must be solved taking into consideration the sign
“steadiness”.

6. 2012. Some Issues on Banditry. Europian Scientific Jornal/Special/edition vol. 8, Ne2. 43—47
ps-

The article concerns the attempt of mixing the concept of ,banditry” with the concept of
~organized crime“ what is typical to the Anglo-American approach. The legislation of Georgia
essentially differs from this approach as it exactly specifies different features of banditry and
thus meets the requirements of the resolution of the Committee of Ministers of the European

Council.
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