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Introduction

During the recent years reforms have been actively carried out in
Georgia. Economic-legal relations are being developed. Legal integration
is one of the principal factors for successful accomplishment of the
mentioned processes. Existence of adjusted legislation conformable with
international standards and requirements is very important for
entrepreneurs and foreign investors. In this respect, special attention
should be given to establishment of the effective system of dispute
resolution that provides creation of attractive business environment.
Among the alternative methods of resolution of the conflicts emerged on
the basis of economic relations arbitrage is one of the most popular and
effective. Enhancing arbitrage is one of the major preconditions for
further development of entrepreneurship, economy and effective
resolution of the disputes emerged during this process.

Researchable problemacy and actuality of work:

The selection of the mentioned topic was conditioned by its actuality.
Since when the project of Georgian law about Arbitrage was re-
processed, the German experts made trainings at the Ministry of Justice,
where exactly the sophistication of arbitrage legislation and necessity for
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making it act in harmonization with international legal norms were paid
attention to. In its document re-processed about the environment for
making investments of 2013 advices Georgia to implement Arbitrage as
the prioritive method in Georgia for solving the dispute. But this will be
rather difficult to achieve if the level of developing arbitrage legislation
and arbitrage itself will not be in relevance with the mentioned
requirement.

Currently, the process related to arbitrage in Georgia is not developing
correctly. Almost all large organizations (construction, bank, credit) have
small arbitrages with them. Practice has shown that these arbitrages in
fact have no controlling body; that they are related to the mentioned
organizations and represent so-called “Pocket Arbitrages” the decision of
which in most cases is partial. This practice ruins the Institute of
Arbitrage in Georgia and loses the trust towards the alternative ways for
solving the dispute. In addition, it is problematic to have so many gaps in
legislation and relations between arbitrages and courts that totally makes
it impossible to develop one of the most important institutes for
attracting the economics of the country and investments.

Georgia has to actively be involved in the complex process of integration
of international organizations. We think that to continue the process of
harmonization of Georgian legislation with international norms will be
once more assistive for it to be sophisticated and developed.

Due to the above mentioned, it may be said that the survey of indicated
issues are of deeply actual and practical value. Together with the increase
of quality of Georgia’s integration to the world’s economical processes,
its role and meaning will be more significant for Georgian lawyers. Our
survey is dedicated exactly to the process of seeking the ways for solving
the above-mentioned problems.

Aim of Survey is:

1. To highlight the role of arbitration in the field of free marketing
and market economics.
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2. To identify the factors hindering the effective functioning of the
arbitration in Georgia and to determine ways to overcome them.

3. To form science-based theoretically and practically grounded
recommendations which will contribute to the improvement of
the legal framework and its harmonization with the
international norms.

4. To identify the reasons causing vicious reality and practice
regarding arbitration in Georgia and to define their solutions.

Tasks of Survey:

1. Making historic analysis of methods of solving the problems
raised and those of developing the alternative ways of solving
the disputes.

2. Making comparative analysis of court practice of Georgia and
other countries.

3. Comparing and analyzing the various relevant data;

4. Making comparative analysis of Institutes and international-
legal normative acts and those of Georgia related to the
alternative ways of solving the dispute.

5. Learning and analyzing the negative events taking place in
Georgia related to the development of alternative ways of
solving the disputes.

6. Learning and evaluating the state policy and legislative base
related to the alternative means of solving the dispute in
Georgia.

7. Making analysis for the gaps existing in Georgian legislation.

8. Distinguishing the main problems in inter-attitudes of courts
and arbitrages and finding solutions.

9. Eradicating the problems existing in practice and Georgian
legislation formulating the scientific reports and working out
the practical recommendations.

Hypothesis:
1. Gaps in Georgian legislation is one of the main factors impeding

the effective functioning of arbitration in Georgia.
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2. The lack of trust in arbitration is caused by limiting its
independence on legislative and judicial levels.

3. Settling of the vicious practice regarding arbitration is caused by
non-existence of the relevant mechanism of common control.

Literature Review and Theoretical-Practical Context

The informative base of the work is the scientific works, manuals,
publications of Georgian and foreign researchers related to the arbitrage
and mediatory institutes in other sciences of humanitarian profile, civil
law. From Georgian works should be highlighted periodicals and
monographs of G. Gabisonia, S. Gamkrelidze, G. Giorgadze, L. Gotua, G.
Tsertsvadze, T. Zambakhidze, Al. Ioseliani, T. Liluashvili, M. Tsiskadze,
G. Davitashvili, P. Binder, S.M. Ostermiler and others.

From International authors should be noted the works and surveys of N.
Andrews, M. Roberts, P. Sanders, G. Born, S. R. Cole, S. Kroll, S. Gabriel,
A.Pointon, C. Wallgren, A. Lionnet, R. A. Schiitze, A.JO. Bymes and
others.

The normative acts subordinated under law and relevant legislation ones,
Civil Process Code of Georgia, international legal documents and
legislative base, also the statistics material, internet resources, practice of
Georgian and foreign court and other related to the arbitrages have been
used as normative base.

We have studied New York, Europe, Geneva and other conventions,

Uncitral Model Law; the world’s leading arbitrage statutes and

regulations. IBA code of ethics and various recommendations regarding
the ADR.

Methodology and Research Description
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The methodologic principles of survey are general-scientific as well as
private methods: historic, comparative-legal, statistic, documented and
other. The work mainly uses the logic analysis, represented by
information-cognitive and comparative-legal aspects. Also survey is
made using the analytical means. As far as the subjects of judgement are
the practical issues, the work discusses the court practice. For selecting
the comparative analysis the legislation and practice of those states are
used which have great traditions and experience in relation to arbitrages.
In relation to the work, Georgian court practice is slightly poor, though
the subject of survey is significantly actual for that country, the aim of
which is to integrate economically and legally with states of West and
become the member of European Union. The practice of Georgian courts
existing before this moment is generalized. The survey foresees the
recommendations determined by Association Agreement with European
Union about the maximum harmonization of Georgian legislation with
international normative acts. On this basis we've learnt basically the
Arbitrage legislation of Georgia; we’ve got acquainted with the practice,
have taken part in various international conferences, and have
distinguished main characteristics and those circumstances, preventing
the process of developing Arbitrage Institute in Georgia; we have made
parallels with International legislations, have learnt special literature and
analytical material and through analyzing international practice and
considering the Georgian reality we have found the ways for improving
certain gaps.

Results of the Survey

1. The unity of those general and special factors has been revealed
during the survey process which impact on the effective
functionality of the arbitrage and mediatory institutes.

2. The legislative and practical gaps have been distinguished,
specific recommendations about arbitrage have been prepared
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for making modifications to Georgian law that is the novelty of
survey and at the same time has practical meaning.

3. The whole range of events is determined as recommendations
that are directed to the renewal and development of trust for
arbitrage and mediatory institutes, for assisting their effective
function and popularization.

Scientific Novelties

The survey represents our modest attempt to establish the unity of
materials, analysis, conclusions and recommendations, which may be
used towards the direction of legal creative work and practice, from the
point of learning-educational aspects and scientific-research activity
related to the alternative ways of solving the disputes. The scientific
novelties of the survey are the following:

1. On the basis of learning-analyzing the legislative base and court
practice of Georgian and foreign countries the advantage of
mediation and arbitrage has been promoted in relation towards
the common courts when solving the determined disputes.

2. The attempt for revealing the gaps and determining the main
aspects of inter-relation of common courts and arbitrages have
the practical meaning, which is directly associated with the
development of arbitrage institution in Georgia.

3. The novelties and modifications taking place currently in the
legislative space of Georgia have been analyzed and examined in
the dissertation work; the positive as well as negative sides have
been revealed in scientific way. On the basis of learning the
normative acts and international legislations basically, the
necessity of maximal harmonization of Georgian arbitrage
legislation with international norms.

4. The legislative acts and court practice of Georgia and other
countries have been learnt in the work. The parallels have been
lined and the characteristics have been distinguished. Georgian
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reality has been analyzed and the basic reasons causing the
problems related to the arbitrages. The basic aspects of inter-
relations of common courts and arbitrages have been studied.
On the basis of theoretical and practical materials the proposals
for making the arbitrage legislation perfect and harmonizing
have been processed. It creates the joint impression about
arbitrage function, their role and meaning in Georgia.

Structure of Work and General Contents

The work comprises five chapters. The first chapter is the introduction,
where the actuality of survey, its meaning, aims and assignments are
discussed. Basic issues to be examined in the work as well as hypothesis
are determined.

Second chapter generally examines such alternative ways of solving the
dispute like mediation and arbitrage. Also various new ways of solving
the dispute are characterized briefly. Firstly we touched the issues
related to the institute and problems existing. We reviewed the notion of
mediation, its types, and basic positive and negative sides. We got
acquainted with the idea of mediatory agreement and its characteristics,
rules and standards of selecting the mediators. We have distinguished
some problems which mainly rise from the non-obligatory mood. We
made arguments about the necessity of mediation, its actuality and
meaning for Georgia, we touched those tendencies which recently are
being observed in our country in this point and we made parallels with
the mediatory systems of foreign countries.

Also important place is occupied by the historic traditions of developing
mediation. We promote what were the mediatory courts in Georgia with
their primary forms, what cases have they been examining, what legal
norms they used to rely upon, what kind was the execution mechanism
and what had the mediators to do. The mediatory courts of Svaneti and
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Khevsureti are compared to one another and those abilities were
distinguished which are characterized to current mediation as well.

After the issues dedicated to mediation we discuss the notion of arbitrage
and its types, its purpose, principles of inter-relations of common courts,
advantages of arbitrage and negative sides in relation to other ways of
solving the dispute. Exactly here we tried to determine generally the
notion of arbitrage, compared legal norms existing in Georgian
legislation and that of foreign country. Firstly, we discussed the various
historic stages of developing the arbitrage legislation and arbitrages in
Georgia and those difficulties which arbitrage faced on this way.
Afterwards, special place is occupied to the purpose of arbitrage
institution. Its purpose and necessity is argumented which is associated
with the actuality of theme. Various types of arbitrage and their
characteristics are described in relation to the jurisdictions of various
countries. In the end, those positive and negative parties are discussed,
which are characteristic to the arbitrage in Georgia as well as throughout
the world. The mentioned chapter creates general impression about the
arbitrage and mediation, also about other alternative methods of solving
the disputes, about the characteristics of their function and basic aspects
of development.

Third chapter of the work is dedicated to the problemacy related to the
regulation of legal proceedings of arbitrage in Georgia. Such stages of
arbitrage process are examined like setting up the arbitrage agreement,
preparing the pre-arbitrage process, arbitrage examination, taking
arbitrage decision, appealing the arbitrage decision and its abolishment,
its acknowledgement and execution and principles for waiving the latter.
From each of these issues relevant gaps existing in Georgian legislation
are distinguished, the impact of the mentioned problems on the
development of arbitrages in Georgia are discussed. The court practice
existing in Georgia is reviewed, also similar issues regulated by the
mentioned in the countries having great experience in arbitrage.
Parallels are made considering Georgian reality and the ground has been
prepared for preparing the relevant recommendations through
harmonizing with international legislation and for analyzing as well.
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Special attention is paid to such painful issues for Georgian arbitrages
like appealing the arbitrage decision, its abolishment, acknowledgement
and execution and legal principles for waiving it. The majority of gaps
existing in arbitrage legislation are exactly related to the regulation of
these stages of arbitrage legal proceeding. Certain articles of certain law
which need sophistication and modification have been distinguished and
the presumable consequence has been examined as well.

Fourth chapter of work is dedicated to the court involvement in various
stages of arbitrage legal proceeding. In difference with some European
countries (Italy, France, Netherlands, Belgium and other) where the
regulatory norms are entirely included in the Civil Process Code, the
legislator has reasonably considered to include in the Civil Process Code
such statements which are related to the court involvement in arbitrage
process. As for the arbitrage itself, due to the private legal nature of this
institute, it has been considered that it should be regulated by separate
law. Though, the activities of arbitrages are not left beyond the control.
The biggest gaps taking place in practice as well as arbitrage legislation
are exactly related to the frames of involvement in the arbitrage
proceeding. That’s why, relevantly, these stages are reviewed separately.

We tried to make the analysis about where and how is the impact on
arbitrages by the courts reasonable and effective, in which case does it
provide the assistance to the process and in which case — the restriction,
which completely loses sense to the existence of arbitrages. Such issues
are reviewed like the frames of court involvement in appointing the
arbiter, avoidance and power, when solving the issues related to the
competence of arbiter, acknowledging the claim executing, when
obtaining the evidences and so on. The reasonable determination of
frames of court involvement in the process of arbitrage court proceeding,
factually crucial meaning is given to the effective function of arbitrages
and generally from the point of their existence.

The conclusion shows the summary of interim results of survey made in
each volume, recommendations towards the modifications to be made in
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legislation and general events to be organized in practical activity. The
modifications are related to the sophistication of norms regulating the
arbitrage agreement. In relevant article of the law causes the
establishment of court practice disputable by the Appellation Court,
which often leads us to the abolishment of arbitrage decision and bigger
problems. Issues related to the competence of arbitrage of are to be
sophisticated, also the rule of using the events for securing the arbitrage
claim by the arbitrage. Special attention is dedicated to the abolishment
of arbitrage decision and problems related to the abolishment.
Recommendations are presented in relation to the interpretations of
notion “Public Order”, which eradicates the various preventive factors of
developing the arbitrage. In addition, the articles dedicated to the
acknowledgement of arbitrage decision and its execution, where we offer
you certain solution. Generally, the terms have to be determined once
again in the law about the arbitrage, the norms regulating the arbitrage
temporarily should be included and certain indication has to be made
about international arbitrage.

The modifications should be made in complex way as in the law about
the arbitrage, also towards the processes of civil and criminal law ones. It
is necessary to reduce the fee, make the population of arbitrages, certain
standard of arbiters’ qualification should be determined; the cooperation
should go deeper with state bodies and the whole range of events have to
be organized, which in the end of the work, we have indicated in the
conclusions and recommendations. We believe and hope that the
mentioned indications have theoretical as well as practical meaning and
certain role will be played in the process of developing the arbitrage
institute.

Conclusions and Recommendations

The role and meaning of alternative mechanism of solving the private
disputes in modern commercial-economic relations as of arbitrage are
undoubtful. The representatives of business circle are interested in the
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process of solving the disputes raised from the enterprise relations as
quickly as possible in relevance with the procedures desirable for them.
From this point, the arbitrage represents the undoutbftully flexible and
effective way. It is free from the process formalism characterized to the
court. Strengthening arbitrage represents one of the first preconditions
of solving the disputes raised during this process effectively and
promotion of entrepreneurism and economic field, because the arbitrage
process carries the “effect of inter-satisfaction.” During the process,
parties consider one another not only as enemies and opposite party, but
as necessary participator in “the amiable process” for solving certain
disagreement. In opposition to this, the state courts are considered as
comparatively “assaulting. It strictly borders the winner and loser. In
business environment, claiming to court is considered as non-amiable
tone. It is remarkable that the international arbitrage is considered as
one of the recognized and popular mechanisms for solving the disputes
raised in the field of enterprise. The parties have less will to make the
success or failure of wide transnational economic project be dependent
on the decision made by the court of one of the state, that’s why the
international arbitrage is the subject of the most often selection of the
businessmen interested in such projects.

The work discusses the positive sides of arbitrages in relation to the
common courts. The mentioned factors make this alternative way for
solving the dispute for business environment. So what causes the fact
that despite such advantages in Georgia the role of arbitrage is somehow
mistreated? How paradoxically it may sound, despite the fact that the
examination of the case through arbitrages according to the
acknowledged opinion is more flexible, short-term and less spending; the
large companies in most cases give priority to the common courts in the
process of solving the material disputes raised inside the country. They
consider the court decision as more stable and reliable. This in its side
causes the over-charge of the state judiciary system and demolition of
arbitrage function. If the rating and popularity of constant international
arbitrages increases significantly, in Georgia it happens on the contrary,
this alternative way for solving the material disputes is more or less
weakened and loses trust, when on the basis of enhancing the business
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environment an economical development of country, it obtains more
meaning.

What do we need arbitrage for? Why is it necessary to have it? First of
all, the quality of function of arbitrage institute and its authority
represent somehow the indicator in relation to the existing business
environment which is directly related to the attraction of investments,
implementing the large or small projects and business development.
Harmonizing Georgian arbitrage legislation with international
legislations and the regulation of activity of this institute according to
the rules acknowledged at international level is the indicator of
reliability towards this institute and development of business system.
The solution of dispute through the arbitrages does not cause the breach
of entrepreneurial contacts due to its “peaceful” nature and assists the
deepening of relations. Its rapidness and flexibility is relevant to the
speed of developing modern economics and the decision taken remains
actual.

Second factor, which conditions the necessity of arbitrages, is the
discharge of common courts’ system. The material disputes comprise
rather great part of the disputes to be examined by the state courts. This
is natural during the process of solving the dispute and is reflected on the
expenses also.

Arbitrage is the genius solution for this problem. We have to emphasize
also the fact that when the whole world acknowledges this institute,
tries to assist it and maximally develop, Georgia cannot be left beyond
these processes and be isolated. It should follow the process of making
the international legislation perfect and take those international norms
and implement in Georgian legislative space which assists the
development of this institute.

Third, which we’d like to distinguish is that the arbitrage activity itself is
the commercial activity. It is designed for gaining profit and represents
one of the most important fields of business area. Its development
directly means the development of this segment of business which for
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economic promotion of the country naturally represents the positive
event. Stronger and more authoritative is the arbitrage in Georgia more
opponents will be attracted for solving the dispute inside the country as
well as abroad, which means the flow of more finances and increase of
country’s authority. For example, in case of relevant assistance and right
legislative policy Georgia has great resource and prospective to become
the Arbitrage Center in Caucasia, which for the country will be rather
profitable from the point of economics as well as political one.

‘What makes arbitrage attractive? — Rapidness, flexibility, supremacy of
parties’ will, efficiency, less expenses, limited possibility of appealing,
reliability and authority. Unfortunately, the arbitrages acting in Georgia
have more or less lost the mentioned capacities impacted by the various
circumstances: the legislative gaps prevent the rapid and cheap solution
of the case; some factors established in practice lose its attractiveness. In
business circles often we hear about so-called “pocket arbitrages,” which
represents very big problem and unfortunate reality. The weak side from
the strong opponent is less protected and other. This is interesting even
considering the circumstance that according to the practice of recent
years, the cases when the Georgian government or its resident physical
and legal entities take part in the discussion of international arbitrage.

In the world market together with the growth of intensive integration of
Georgian business circles the number of Georgian customers will
increase even more. The actuality of the issue is sharpened by the
circumstance that despite the participation of all more or less important
international agreements, Georgian state still has no legislation
regulating the international arbitrage completely. The legal literature
related to the international arbitrage almost does not exist if we do not
consider several articles in Georgian language. For making the
mentioned opinion legal, we distinguished various gaps and situations in
our work from legislative as well as practical point and worked out the
recommendations for the purpose of sophisticating the legislation,
harmonizing it with international norms, establishing the right practice
and making the institute of arbitrage popular.
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The primary problem that has been distinguished during the process of
learning Georgian law about arbitrage is related to the arbitrage
agreement. According to law, “Arbitrage agreement is the agreement
with which parties negotiate to address all or some disputes to the
arbitrage, which raised or may rise including due to this or that contract
or other legal relations.”

Due to practice learning, if the arbitrage agreement does not exactly
specify which arbitrage should be addressed in case of dispute by the
parties, the court waives the acknowledgement and execution of the
decision taken in relation to the mentioned dispute. This is due to the
fact that the Appellation court established the practice according to
which the arbitrage settlement in corresponding to law only in case if
specific arbitrage (arbiter) is determined on the basis of parties’
agreement, even if the mentioned settlement has to be without
alternative. In opposite case the arbitrage agreement will be considered
as irrelevant to the law and after this is exaggeration to speak about the
acknowledgement and execution of decision. In relation to this issue the
Appellation Court interprets that according to the sub-paragraph “b.a” of
first part of article 45 of Georgian law about arbitrage, party may be
refused in part of acknowledging the decision and executing it if the
court establishes that in relevance with the legislation of Georgia the
dispute may not be the subject of arbitrage examination.

The content of the agreement of addressing for examination by the
arbitrage should correspond to the real will of the parties about
examining the rule of arbitrage by the specific arbitrage of civil dispute.
If there is no such settlement then the arbitrage is not authorized to
examine the dispute and in case of examining the dispute there is the
basis for satisfying the claim about the abolishment of decision. Due to
the fact that the parties have not agreed about specific arbitrage, it is
impossible to have two or more arbitrage judgements from the arbitrage
settlement. Applicable legislation allows the examination of case by the
arbitrage only about specific arbitrage in case of having the agreement of
parties. This practice has negative side: first of all, the mentioned
prohibition is not present in legislation. There is no place where the
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emphasis is made that only on specific arbitrage it is possible to have the
indication in arbitrage agreement. The international organizations may
not be able to understand the practice of Appellation Courts I relation to
the acknowledgement and execution of arbitrage decisions and they
found themselves in the “trap.” Secondly, even when the party has
realized the above mentioned, the principle of equality may be breached.
When the party having the weak market position agrees with the
dominant partner, often is so interested in signing this or that contract
that agrees on the arbitrage reliable to him with the other party. Exactly
here the problem of “pocket arbitrages” is faced, about which it is said
loudly in business circles. Factually, dominant party takes the advantage
and the weak party is mistreated.

The position of legislator is quite understandable why he wants to
indicate the arbitrage specifically in arbitrage agreement. In opposite
case, when the dispute takes place already between the parties, it
becomes harder to agree on any issue, even more if any institute has to
solve the dispute, that’s why the arbitrage agreement should comprise
that minimum which will make the will of the parties undoubtful.

On the other side, the solution may be the following: if parties indicate
in the arbitrage agreement several alternative arbitrages, and when
starting the dispute are not able to agree on specific arbitrage, exactly
here the court to make involve and on the basis of relevant rule select
the one from those acceptable from the arbitrages indicated in the
agreement. We consider that this will facilitate the process and at the
same time will avoid the examination of the dispute already solved once
more, which is related to additional time and expenses. This is
considerable from the point that though currently, Georgian legislation
does not know ad hoc arbitrages and there is no rule regulated anywhere
about their creation and activity but together with the establishment of
diverse business relations and development of economic relations, also
through the way of harmonization with international legislations,
situation due to various specific disputes may require the
implementation of ad hoc institute. In this case it will be even harder to
indicate one specific arbitrage in arbitrage agreement and finally the
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necessity of this requirement will lose the sense.

We also have alternative recommendation for avoiding the clearness and
doubtful situations, we think it reasonable that the first paragraph of
article 8 of Georgian law about arbitrage to be edited in following way:
“Arbitrage agreement is agreement with which parties agree to address
all or some disputes to specific arbitrage for examination which raises or
may be raised including due to this or that contract or other legal
relations.”

Another problem which has been distinguished during the process of
working on dissertation is related to the possibility of appealing the
decision and abolishing it. We’d like to emphasize that the mentioned
issues are crucial for effective function of the arbitrage. Having examined
the advantage of arbitrage against the state court, one of the main
positive sides for the scientists is the limited possibility for appealing the
decision. Exactly on this characteristic the rapidness and cheapness of
arbitrages depend.

Due to the mentioned the legislator has to treat this field with utmost
care not to lose their attractiveness for the arbitrages. The chapter 7 of
Georgian law about arbitrages is related to the issues of appealing the
arbitrage decisions and abolishment. In chapter 42 all the points are
established exactly which may become the basis for the mentioned
procedure. Including: The court is authorized to abolish the arbitrage
decision taken in Georgia in case if the arbitrage decision opposes the
public order. The issues related to public order are discussed in the work
in details. It is rather opaque notion and nobody knows what it means
specifically. Neither in Georgian nor in international legislations may we
meet the exact interpretation of the meaning of public order. In
Georgian reality Appellation Court during the examination of each
specific issue determines itself whether this or that fact may be possibly
considered as breach of public order. This formally means that court has
right to abolish the arbitrage decision on the basis of any reason which it
considers as the breach of public order.
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The situation becomes more difficult by the fact that due to the fact that
the decision made by Appellation Courts in relation to the mentioned
issue is not appealed in Supreme Court, there is no united court practice
or indication there. It is natural that it is impossible to doubt the
competence and impartiality of Appellation Courts, but the mentioned
paragraph raises serious question marks for claimers, even more the
number of arbitrage decisions abolished on the basis of this principle is
rather big. For them the process of addressing the arbitrage is to waste
time if the state court will not have strictly determined instruction about
which terms should be breached to abolish the arbitrage decision.

For the purpose of avoiding the repetitive processes and expenses, the
disputing parties give advantage to state court initially for solving the
dispute, even more the mentioned paragraph is considerable also in
articles dedicated to waiver on acknowledging the arbitrage decisions
and execution of them. The solution may be as follows: The law should
be more specific in interpreting the notion of public order, minimally
determine these main trends which it includes or to take them off
actually and given article to be added by the list of specifically those
principles of abolishing the decision, which the law meant under the
notion of public order. On the other hand the legislator may consider the
mentioned modification as dangerous because the opaque notion of the
public order represents certain protecting mechanism in cases of waiving
the acknowledgment of such decisions and execution of them by the
international arbitrages which are not acceptable for the country and are
harmful. Even according to the opinions of scientists, the notion of
public order in some cases represents the solution, so-called “way to step
back.” In such situation, if the legislator waives the interpretation of the
mentioned term, the joint court practice should be strictly established,
when the Appellation Court takes the decision about the opposition to
public order not only on the basis of its own decision, but considering
the court practice. In this case the parties also will be better informed
about in which cases they have to expect the abolishment of arbitrage
decision and what procedural breaches should be avoided by the
arbitrage. This even partially will eradicate the problem. The problem
related to the notion of public order is spread also on other articles of
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this law which are related to the acknowledgement and execution of the
decision and principles of waiving them.

Once more gap has been distinguished when learning the paragraph 3 of
this article according to which: in case of appeal the execution of
arbitrage decision will not take end. The court has right to with the
party’s mediation terminate the execution of the arbitrage decision for
not more than 30 days, if the relevant guarantee will be provided.
Practically we face such cases when the execution is taking place but
after this the decision is abolished. In such a situation it becomes rather
difficult to restore initial condition and compensate the damage often.
Instead of solving the dispute we come up with the greater disputable
situation. It is natural why the legislator does not want to terminate the
process of execution. This will impact on the rapidness and effectiveness
of arbitrage and the execution will be postponed in time. We think that
the responsibility of claimer should be the basis for terminating the
executing before the Appellation Court takes the decision, furthermore
when in most cases the appellation has its reasons. With this we avoid
the problems related to the returning back to the initial condition. In
consideration of the mentioned we think that the paragraph 3 of article
42 has to be edited in following way: in case of appealing the execution
of the arbitrage decision may be terminated through the party’s
mediation till the final resolution will be made by the court if the
relevant guarantee will be provided.

According to our opinion, the certain gap is missed in article 45 of
Georgian law about arbitrage according to which: “Despite the country
where the arbitrage decision was made, the waiver may be made to the
acknowledgement and execution of this decision if.” and the list of
reasons are indicated.

The issues related to the opaque condition of public order we will not
mention here, though it has to be found out whether to refuse the party
facing these reasons or so the law requires and it carries the obligatory
nature. As we have already denoted, there is one opinion in legal
literature concerning this issue that such interpretation represents only
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the technical error. There is an official authentic translation of New-
York Convention in English, French, Spanish, Chinese and Russian
languages. Each of them has equal power. The record related to this
article having in English and French languages differs from one another.
Namely, English translation foresees the discrete record that the party
may be refused and the French text excludes such discretion and court
obliges that without any discretion and having the specific reason refuse
the acknowledgement and execution of the decision.

I think that to award the court with the right of discretion opposes the
aims of Convention. I think that Convention foresees the obligation of
court not to acknowledge and execute the decision illegally.
Respectively, it is desirable that the modification be made to this article
and the mentioned paragraph to be edited in following way: “Despite the
country where the arbitrage decision is made, the party willing to
acknowledge and execute the decision be refused if..” and then the list of
reasons comes. This modification will avoid the possibility of
interpreting the law wrongly and will make the process much clear.

Also we think that the cases when the arbitrage has no competence and
when the arbitrage exaggerated the own competence should be bordered
from one another. Today, the issue of arbitrage competence is examined
by the Circuit (civil) Court. We think that the disputes related to the
arbitrage competence should be examined by Appellation Court and the
latter should establish the practice that is by the instance, which
examines the issues of abolishing the arbitrage decisions and
acknowledgement-execution of arbitrage decisions. The fact that the
mentioned opinion is shared by the project prepared for making the
modifications to the law is worth welcoming.

Also the legislation related to the mediation should be established and
refined.

The mentioned modifications will undoubtedly assist the arbitrage in
becoming stronger, though still there are some issues left unsolved.
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It is natural that only with legislative modifications it is difficult to
achieve the desirable result. State should take active steps towards the
popularization of arbitrage. First of all, we think it reasonable to equip
the Chamber of Commerce and Industry with the real power. Lots of
international arbitrages are created for exactly with Chamber of
Commerce and Industry. This is that “half government” organization
where the entrepreneurs are united (especially in Europe) and through
this organization they work with government on issues important for
entrepreneurial legislation. Historically, the establishment of arbitrages
on their base had two advantages; first one lies in the fact that the
entrepreneurs as members of Chamber in case of facing dispute firstly
would address this arbitrage and second is that as a rule such
organizations stand much closer to the government (for example, in
Germany it is the division of the Ministry of economics), which will give
opportunity to attract the finances for financing the material resources at
first stage necessary to him and constant Chancellery.

Though the Association of Arbitrages exist, but we think that this is not
enough, it should be equipped with additional functions and means or
the certain union of arbitrage Arbitrages or Colleague (similarly to
Chamber of Notaries and Bar Association) should be established, where
the arbitrages will be members. This body is in close contact with the
state structures like Ministry of Justice, Ministry of Economics and other
institutions. The mentioned has to have the own structural division,
other ones of monitoring, PR, technical service, registration,
international relations and other. The Intranet should be created where
all the arbitrage cases will be registered and systematized under
confidentiality. The lists of arbiters brought in the system should be
drawn upon exactly. The mentioned organization consults the disputing
parties, indicating the relevant arbitrages to them, will work on
popularization of arbitrage institute from legislative as well as practical
and international view, attracting the various disputes inside the country
as well as at international level. The existence of mentioned organization
will give possibility to us arbiters cooperate with one another as well as
government even more closely. The e-mails and Intranet will assist the
cases to be systematized, common statistics is established which we are
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not having currently. The stricter monitoring of the arbiters will take
place from the point of Breaching the Code of Ethics or any other
legislative breach, on the other hand this organization will be defender
of the arbitrages’ rights, protecting the arbitrages from extra pressure
from courts through legislative initiatives.

During times it may even change the state court at some stages of
arbitrage activity (for example, selection of arbiters).

As it has been mentioned in the work, one of the main reasons for
abolishing the arbitrage decisions is the nonprofesionalism of the
arbiters. Certain standard of qualification has to be established. It is
necessary, that the lists of arbiters and experts be set up with professional
staff. They should represent the professionals of their fields ad have
relevant reputation. The list of the mentioned people may include the
arbiters and experts of international level who are not the citizens of
Georgia.

In some cases arbiters are people who are not lawyers, but are real good
at their field. In such situation it is necessary that the mentioned person
having knowledge in elementary procedural norms and arbitrage
legislation, for not to face any gap missed during the process which may
cause the abolishment of arbitrage decision. For this reason the
international center of training and qualification of arbiters should be
established at the above mentioned organization, where the experienced
arbiters and lawyers will share their knowledge and experience to
colleagues and volunteers.

The international popularization of arbitrage should take place. It I
possible to achieve the mentioned through organizing the special
seminars, conferences and forums, having close contact with various
international business organizations.

Georgia had passed long way for establishing the principles accepted
worldwide of aerbitrage in the country. Nowadays we face a stage when
the arbitraje should be not only the mechanism for solving the disputes
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pf small or minor profile entrepreneurs or life-being ones, but should
compete with its profesionalism popularization even in near future
against such international institutes, like Institue of Arbitrage of
Stockholm Commercial-Industrial Chamber, International Arbitrage
Center of Singapore, Swiss Arbitrage Association and other. For
achieving all this only the attempts from specific arbitrages are not
enough. The government should express its strong will for that Institue
of Arbitrage occupies the relevant place. The assistance should be
provided from financial, intelectual, infrastructural and technical points
of view, if we want to receive the relevant, effective arbitrages. The
Government and the Arbitrage must not be the competitors for each
other, they should serve the common aims.

Due to the above mentioned we would like to once again emphasize the
actuality of work. It is natural that arbitraje does not represent the
panacea for economic development, but it is integral part of business.
The development of international business contributes to the promotion
of the country. Due to all the above mentioned and considering Georgian
reality we think it reasonable to make modifications to the current
applicable legislation of Georga, amiable environment should be
established for the arbitrages, the growth of popularity and reliability of
the institute of arbitraje as of the alternative mechanism for solving the
disputes, the legislative gaps preventing the development of the instutute
of arbitraje in Georgia should be improved, the complete relevance of
Georgian legal norms about Arbitrage with the model law of UNCITRAL
about International Commercial Arbitrage should be provided, the
principles for waiving the acknowledgement and execution of arbitraje
decision and appealing and abolishing the mentioned to be specified, the
high qualifying standard of arbiters should be established, the court
practice to be established and the cultura of arbitraje legal proceeding to
be sophisticated. On the basis of government assistance and organizing
mentinoed events the reliability towards the arbitrages and their
popularity will be increased. Our work aims exactly at this.
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