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General Characterization of work

Relevance of the research. The entire world over the problem of the money
laundering suppression has become relevant starting from 80-90s of the past
century. Scientifically the process of rendering the legal form to the illegal
income became known as legalization of the illegal income or as money

laundering.

December 19, 1988 in Vienna UN Drug Convention “About combating
illegal trafficking of narcotic drugs and psychotropic substances” was
ratified, which assured the countries - members of the World Community in
necessity of reviewing the strategy of combating the crime and setting the
progressive problem of money laundering as the independent direction. The
indicated convention fomented development of many international
organizations for suppression of legalization of the illegal income and

drawing the relevant international documents.

Researching of the process of establishment of the money laundering
suppression institutes has shown that in global scope they have been
established and developed simultaneously with formation of the legal basis
for suppression of international illegal trafficking of drugs, organized crime,
suppression of corruption and terrorism. Criminalization of the illegal
income legalization as the independent crime was also closely related to the

above mentioned anti-societal occurrences.

Money laundering is not a new phenomenon. Criminals have always been
trying to hide the true source of their income, though, if previously this
problem was considered as the problem of the domestic legal space only,

now it has gained international significance.

Money laundering is the integral part of any crime, the purpose of which is
to gain illegal income. This is the conclusive stage of rendering crime the

effective and highly-profitable enterprise, as the result of which economical
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and then even political power becomes accumulated with the group of

uncontrolled people in illegal and dangerous for society way.

It is difficult to imagine the real scope of financial sources, which are
created by and according to which the organized criminals operate in many
various countries due to the fact that the methods of money laundering are
developed almost scientifically by the criminals. On basis of the analysis of
the separate facts and occurrences one can only suppose over the spheres on
which the influence of legalization of the illegal income and what kind of
damage might incur by this negative occurrence to the particular state,

region and the entire world society.

The volume of the legalized means endangers economy not only of the
particular country, but also of the entire world, which is expressed by the
integrity violation of the financial market. This process has become
especially active with the increased speed of transferring capital from one
country to another. Mass communication facilitated getting in touch with
the partners abroad. Banking accelerated and simplified the procedure of
implementation of the international deals. Modern technologies have
stimulated development of legal entrepreneurial as well as criminal
activities. The state is not always able to pass the effective economical
policy, thus, the huge shadow sphere is set and developed, which might
deform the national economy. Besides, inflation is increasing and legal
private sector suffers a lot, the capability of implementation of the successful
monetary-credit policy becomes doubtful. At times the volume of the illegal
monetary means exceeds the budget of the state having the developing
economy, and that in fact means criminalization of the whole country, the
reputation of the country becomes violated, as the result of which the
volume of the direct investments are increased and the capital is outflow
detected.
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Money laundering has social and political results. Criminals with their
incomes influence policy of the country, and factually, take the part of the

legitimate management functions.

The most important negative result of money laundering is its relation to
those anti-societal occurrences such as the following: terrorism, illegal
spreading of narcotic drugs and weapon, corruption, organized crime, etc.
As the rule, legalization of the illegal income provides latent conditions for
the above mentioned types of the crime and might at the same time become
the reason as well as the result of increasing of these occurrences. In any
case, money laundering is the additional stimulus for the criminal groups for

expanding the criminal activities.

There are several problems related to combating legalization of the illegal
income in the world. First of all, cooperation among the states is not close
and intense enough and depends on political will, peculiarities of financial
sphere, corruption level, social and economical development. Approaches to
the indicated problem are also different — particular state, in order to attract
the illegal capital by means of establishing convenient conditions attempts
to provide some kind of compensation for lack of legal sources for financing

of economical development.

Georgia, taking into account geopolitical standing of the country, one of the
most attractive countries for money launderers. On one hand, Georgia is
allocated on the border of Europe and Asia and exactly in this direction the
significant drug trafficking is carried out, on the other part, the Autonomous
Republic of Ajaria being in jurisdiction of Georgia and so-called Region of
South Ossetia do not subordinate to the control by the central government

and, supposedly, represent the focal points for contraband.

As the schemes of money laundering mainly are of the transnational nature

and therefore, there is the real danger for Georgian economy to get involved
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into them, quick and rational reaction by the state is required, as well as
development of new approaches with the purpose of organization of
combating against legalization of the illegal income and raising its

effectiveness.

Hereby one shall underline that money laundering as the research object is
the new direction for our country. In Georgian legislation money
laundering was introduced in 90s of the past century, and that enables us to
doubt the perfectness of the current legislation and to promote the
arrangements aimed at improving the policy of combating legalization of the
illegal income. For this it is absolutely necessary to verify the causes and
conditions of this phenomenon, to find the ways and means of getting rid of

it, and that on its own, is the subject of criminology.

All the above said has preconditioned practical and scientific relevance of

the undertaken research.

Aim and main tasks of the research. The indicated thesis is one of the first
moderate attempts to study scientifically legalization of the illegal income,
elaborate in complex way on the criminological aspects of this occurrence
and, with the purpose to prevent money laundering, for issuing the

particular recommendations.
General purposes of the thesis work are the following:

— To carry on with the overall system organization of causes and
conditions facilitating the crime and preventive measures for them;

— To implement the synthetic analysis of statistics of the crime
registered in Georgia;

— To process the typology of the schemes for money laundering and
to set those main principles, which represent the guide for the

criminals while planning the illegal income legalization operations;
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— To elaborate on and to issue the recommendations necessary for

perfection of combating legalization of the illegal income.

Achievement of the set goal has been provided by means of settling the

following general tasks:

— By analysis of the history of the crime related to the origins and
spreading of money laundering;

— By analysis of legalization of the illegal income — as of the negative
social occurrence;

— By accumulation and synthetic analysis of various relevant statistic
data;

— By conducting of the social research and multilateral analysis of the
received results;

— By studying schemes and methods of legalization widely known in
the world practice;

— By analysis of those international legal norms and institutes as well
as defining the general tendencies, which represent the
international standards for suppression of money laundering;

— By studying, analysis and evaluation of effectiveness of the legal
basis for suppression of money laundering in Georgia;

— By reviewing of the complexity of organization for combating the
illegal income legalization as the most significant theoretical and
applied method for settling the problem;

— By revealing of the determinants for legalization of the illegal
incomes;

—  With the purpose to perfect combating the legalization of the illegal
incomes by means of formulating the scientific conclusions and

elaborating on the practical recommendations.

Methodological and theoretical basis for the research. During the research

the following criminal and sociological research methods have been applied:
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— Historical — while studying the international aspects of the
problems of combating legalization of the illegal income;

— Comparative legal — while studying international and national
legislation;

—  Statistical — while analyzing the data of Ministry of Internal Affairs
of Georgia and the Supreme Court;

— Particular sociologic research — by means of the questionnaire
method while polling five target groups of citizens — people
employed into banking, business, public sectors, as well as the
students and unemployed;

— Documental method — while studying special literature, legislation

and analytical material.

The theoretical basis for the research in criminology, criminal law, other
sciences of humanitarian profile, scientific works, guidebooks and
publications of Georgian and foreign researchers; for the normative basis the
international legal documents have been applied, Criminal Code of Georgia,
the appropriate legislative and normative acts, as well as the statistic
material, internet resources and etc. The author has widely applied her

working experience in banking sphere.

Scientific novelty of the research and its practical significance. In the thesis
there are presented and substantiated several new issues bearing scientific

and practical significance, such as:

— Author’s version for definition of legalization of the illegal income
as the complex social and legal occurrence, which in our opinion
simplifies its understanding;

— During the research process the complexity of those general and
special factors has been revealed, which influence the process of

legalization of the illegal incomes;
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— With the purpose to introduce the changes into the Georgian Law
“About facilitation to the suppression of the illegal income
legalization” the particular proposals are presented;

— Novelty and the practical significance of the research is also the
attempt to verify the typology of money laundering schemes and of
those general principles according to which the criminals act while
planning money laundering operations.

— The practical significance of the thesis is based upon the
criminological research carried out with application of the
questionnaire method with the purpose to inquire about the social
opinion in the framework of the presented research, and that in this
sphere in Georgia has not been carried out before;

— In form of recommendations those main arrangements are defined,
which are aimed to revelation and prevention of the facts of the

illegal income legalization;

In the study the social nature of money laundering is studied, the relevant
issues of combating legalization of the illegal income are reviewed; on basis
of the theoretical and empirical materials the statements are elaborated on
and substantiated for improving the criminological arrangements of
combating the illegal income legislation. The sequence of presentation of
the material is preconditioned by the attempt to develop the general opinion
about money laundering as the special form of criminal activities, regarding

its social determinant system and suppression arrangements.

The work in Georgian language is the attempt to create the complete source
related to money laundering, and that in our opinion increases its value and
provides the reader with the complete view about legalization of the illegal
income in Georgia. Thesis materials from the practical point of view might
be applied in the legislative activities; in the activities of the law-
enforcement authorities for suppression, revelation, opening and
investigation of the facts of legalization of the illegal income; in accordance
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with the Georgian legislation by the persons implementing monitoring of
combating the illegal income legalization while implementation of the
liabilities undertaken by them; at the educational legal institution while
teaching the Criminal Law Criminology courses; in the scientific-research
activities while further working over settlement of the problems related to
suppression of the illegal income legalization and of the criminal
responsibility.

Approbation of the work. Reports on general provisions of the thesis are
made at the round table meetings organized by Grigol Robakidze University
and the Center of research of the crime and forecasting. The provisions

expressing the thesis contents are published in different scientific articles.
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Contents of the Work

First Chapter of the work is dedicated to legalization of the illegal income

(money laundering), as the object of criminology research.

In the first paragraph of the indicated chapter the short historical prognosis
is given on origins and spreading of the crime related to the money
laundering, particularly in Georgia as well as generally the entire world
over. In the work the particular examples are given of the actions similar to
money laundering, and that exactly confirms existence of the indicated
societal phenomenon on various historical stages in various countries.
Hereby the history of legalization of the illegal income is given according to
the actual understanding of the term, that is, we talk about its founder
Meyer Lanskey, who in 20s of the past century became the very first

explorer of the most methods of money laundering know to the date.

In the paragraph the attention is paid to the revolutionary changes carried
out in the world economy introduced in 80s of the past century, transition
to the postindustrial economy and informational method of enterprising in
developed countries; development of European market and creation of the
new world financial centers; new opportunities of transferring the
transnational capital as the result of liberalization of the financial markets

and currency control are also underlined.

In the special paragraph the special place is occupied by the happenings
occurred in Georgia starting from so-called Perestroika up to the late 90s.
The circumstances are emphasized, that forming of the legal basis
appropriate for the time and the situation, compared to the development
temp of the current marketing relations in the country, has obviously been
occurred inadequately. It is also underlined that during 90s the sharp lack of
investment resources in Georgia has significantly lowered the sensibility

threshold towards the problem of legalization of the illegal income. In 1999
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in the Criminal Code of Georgia with the appropriate Article establishing of
the responsibility for legalization of the illegal income has not changed the
situation, as in the suppression of the illegal income legalization the idea of

complex approach has not been realized.

In the second paragraph of the first chapter the concept of the illegal
income legalization is analyzed, according to the international acts, works
by the particular scientists, as well as according to the Georgian Legislation.
As the result of the analysis of the definitions foreseen by the conventions,
agreements and recommendations in the sphere of suppression of the illegal
income legalization, and the conclusion is drawn, that according to the
international standards the money laundering is defined as the method of
hiding the illegal source of the income with the purpose that in future they
might be used legally.

In the thesis the author’s version of the definition is also proposed:
“Legalization of the illegal income (money laundering) is the intentional
distortion of the information about the source of origin (real) of the
property gained illegally (received/purchased), and that is carried out via
involving (transferring) such property into the legal economical turnover,
with the purpose to cover he fact of their gaining (receiving/purchasing) in
the illegal way and to provide the opportunity to dispose of the property
freely.” In the presented definition legalization of the illegal income is
explained as the intentional action carried out by the person; the subject of
laundering is specified, as the method and the purpose; unlawful act is

presented, and its anti-societal direction is underlined.

The Second Chapter of the thesis work deals the main tendencies of

legalization of the illegal income.

In the first paragraph of the second chapter for the first issue the statistical

data related to the money laundering are reviewed by the Supreme Court of
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Georgia and the Ministry of Internal Affairs. On basis of the analysis of the
Supreme Court statistics, the conclusion has been drawn that in the issues
for legalization of the illegal income, in most cases, the aggregate of the
crimes is verified, that is, the person has been arraigned and the court drew
the verdict of guilty by the unity of several Articles (among them - Article
194). As for the particular circumstances, how the facts of money laundering
are expressed, the particular examples are provided, for example: According
to the materials of the particular criminal case, in the Russian Federation
fake companies were established, and on their names at the Georgian bank,
with assistance of the Director General and having violated the legislation
the accounts were set up. On those accounts without objective basis the
huge sums were allocated, stripped and transferred to the offshore company.
Among the statistic materials the facts of realization of the income gained

illegally are also fixed.

Based upon the date the conclusions have been drawn that in 2008, 2009,
2010 the punishments imposed by the verdict were stricter for the period of
deprivation of liberty, as well as the amount of the penalty. It is remarkable
that in 2010 (by the data of 6 months only) quantitatively most criminal law
issues were detected according to the Article 194 of the Criminal Procedural
Code 194 the great number of the criminal law have been detected. All the
above said confirms that the state attempts to correspond to the punishment
severity, in order that together with these measures effectively carry out
suppression of the criminal activities “neglected” in previous years. Though
the conclusion is drawn, that statistical data reflects several facts of
legalization of the really existing illegal income, which in our opinion is

preconditioned by the following factors:

4. Legalization of the illegal income is characterized with the high
level of latency, which is proved by the statistic indicators;
5. Law enforcement agencies do not have enough experience for

effective combating against economical crimes and among them the
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money laundering. This exactly is confirmed the statistic material
provided by the Ministry of Internal Affairs, according to which in
2006-2010 crimes were detected by the Article 194 of the Criminal
Procedural Code, out of which only 8 were opened, that is 18%.

6. Legalization of the illegal incomes is the crime of complex
construction. As the rule, money laundering process does not cover
only one particular operation, in addition it is widely spread in
space and in time, due to the transnational nature and that

naturally, makes it difficult to investigate and to punish.

The second issue of the same paragraph deals with the research of the social
opinion related to the legalization of the illegal income, which was
conducted with the method of questionnaire. In the research up to 400
respondents participated, there were 5 target groups presented — occupied in
persons banking, public and business sector, as well as students and
unemployed. On basis of the received results the following conclusions are

made:

1. Due to the legal novelty of the money laundering, first of all, for us it was
interesting how many respondents disposed of the information about
legalization of the illegal income. It was revealed that 85% of the
interviewed have no information about this crime. This is of course quite
high indicator, though we consider that 15% of the interviewed, having no
information about the crime belong to the risk group, which might be
involved into the money laundering schemes by the criminals, which
potentially might be involved into the money laundering schemes as the

fake persons;

2. Almost 72% of the total number of respondents for the source to receive
the information about legalization of the illegal income declared mass media
means, and that once again confirms effectiveness of application of the mass

information means for the educational purposes;
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3. Most of the respondents are informed about the essence of money
laundering. They have the right approach to the motive of the crime, the
category of the criminals, provoking factors and those negative results,

which are caused by this anti-societal occurrence;

4. 35% of the respondents consider, that provided the money laundering
existed, the perspective of growing of its scope and spreading have solid
basis in Georgia, and the following occurrences were nominated as the
reasons for that: inadequate legislation, holding non-transparent tenders,
non-sufficient combating against this occurrence by the appropriate bodies,
corruption in upper echelons, huge amounts of foreign investments foreign
articles, social calamity and low level of living, high tax rates, unstable
political and economical standing, existence of the shadow economy, active
utilization of the offshore companies, etc. The contrary position was fixed
by 25% of the respondents. In their opinion, low level of corruption, huge
amounts of the penalty sanctions, high probability and fear factor,
transparency of financial institutions, effective activities of the state
structures and adequate legislation do not exclude increase of the scopes of

the money laundering in our country.

5. 61% of the respondents consider that legalization of the illegal income
was carried out most actively in 1994-2003, and only in opinion of 22% —
after the rose revolution. Though we have no opportunity to evaluate
exactness of the social opinion based upon the statistical data, as only
starting from 2005 the statistics on the cases regarding money laundering
have been conducted by the Supreme Court, though taking into
consideration the legislation changes, the state policy from the point of view
of combating the corruption, rendering even stricter surveillance over the
financial sector and other circumstances, one shall suppose, that the position

of the respondents reflects the real standing.
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6. Approximately 73%of the respondents consider that with the aim to
prevent the money laundering it is necessary to undertake the measures in
order to diminish the cash turnover. 53% of the respondents with this
purpose reasonably consider it appropriate to shift the population to the
bank transfers, and the indicated position is assessed positively by us, as the

cash turnover is one of the means to avoid financial control.

7. While researching the following tendency was revealed — according to
the sectors the positions on various issues were different in some sense.
Public sector and especially students were distinguished with the obvious
loyalty towards the state policy. Banking and especially business sector and

unemployed were more critical towards the same issues.

In the second paragraph of the Second Chapter the stages (phases) of the

money laundering.

Technological operation when at first the illegal assets are “involved” is
called internationally accepted term “Placement”. While placement the
most important moment is anonymousness, and because of that naturally
the preference is given to those mechanisms and instruments, which
provide the appropriate conditions in the best way ever. The placement
phase is one of the most dangerous. As the rule, in such case there are many
documentary tracks, leading us to the criminal group. It is desirable that
soon passing to the second stage happen as soon as possible, which is called
“Layering”. This word means partition of the illegal assets and mixing of the
similar form legal asset. In this phase the illegal incomes are separated from
the source of origin, via the complex chain of the financial operations,
which is directed towards disguising the track of this income. It shall be
underlined that on the stage of layering the income to be laundred almost
always are divided into small portions and each part goes on with its own
“financial way”. It is necessary that to the law enforcement officers it is

difficult to search for the tracks, and that is why at the last stage it is
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necessary to consolidate the assets partitioned in the previous phase in the
form convenient to the customer (criminal group). This phase gained the
name of “Integration”. If the track of the money to be laundered is not
revealed on the first two stages, it is especially difficult to distinguish legal

income from illegal one then.

Besides the above mentioned three phase model of the money laundering
basic technologies, in the presented work there is also discourse over the
two and the four phase models proposed by UN experts and particular
scientists. The conclusion is made that there is no principle difference in the

description of the legalization stages.

In the third paragraph of the second Chapter the mechanisms of legalization
of the illegal income and the basic schemes are reviewed, by means of which
the money is laundered in world and Georgia economy. Studying of the
typology of these schemes is quite important theoretical and practical task,

as selection of the money laundering suppression strategy depends on it.

In the work the schemes of legalization of the illegal income, implemented
by the international banking system, non-banking financial institutions,
non-commercial and charity organizations, by investing into the real estate
and other assets, the issue deals with the role of the corrupted persons in the
money laundering operations, as well as the convenience of utilization of
the offshore jurisdiction. It shall be underlined that from the point of view
of money laundering those directions prevail, which provide protection of
the anonymity and the opportunity to operate with the huge amount of

money.

In the paragraph those ways and means of the money laundering are
reviewed particularly, which are actively applied in the banking sector of

Georgia.
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First paragraph of the Third Chapter is dedicated to the general
characteristics of the money laundering determination. In the work the
causes and the conditions are grouped according to various marks — state-

political, legal, generally social, economical, technological, etc.

In the general social causes and facilitating conditions the circumstances are
reviewed such as: sharp polarization of the various strata of society, legal
nihilism and superficial attitude towards reaction to the facts of legalization

of the illegal income, legal education level, etc.

For the economical causes and conditions the opportunity of the money
launderer to get profit is considered, existence of the shadow economy,
“investments starving”. Hereby the opinions of the separate economists are
reviewed regarding the fact that for the market economy it does not make
sense whether the legal or illegal capital is involved into the economical

turnover, and we naturally do not agree with that.

In the state-political causes and facilitating conditions absence of the state
will is reviewed for combating this occurrence; in several events weakness

of the government, legislation faults, corruption, etc.

In the work one of the most important cause for legalization of the illegal
income is also considered the technological progress developed starting from
70-80s of the past century, which enabled to implement globalization of the
financial markets, The opportunity to transfer the money funds from one
point of the world to the other in a second provided and preconditioned

increasing the scopes of legalization of the illegal income.

Among the determinants of special character, which deal with the sphere of
legalization of the illegal income, the most important factor is money
laundering process so-called “increasing professionalization” and

internationalization.
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In the second paragraph of the Third Chapter causes and facilitating
conditions for legalization of the illegal income are reviewed particularly
for Georgia. It is said that in the reality of our country most of the factors

listed above are presented, with various volumes.

In the work attention is paid to the social, moral and psychological factors as
well as the economical standing of the population and the scope of the

shadow economy.

In the paragraph we talk about the particular legislation faults, the new
banking products based upon internet or mobile technologies, which might
be used by the criminals while planning money laundering operations. Also
the tendency is underlined that nowadays by organizations the offshore
companies are used quite often along with the proposed complex of factors,
which causes development of the offshore business in Georgia: application
of high taxes and less effective fiscal policy, investment risks and offshore
schemes in Georgia in order to hide the facts of disposing of the investment

objects.

In the paragraph it is indicated that the cash turnover is one of the
significant weaknesses in our country from the point of view of the money

laundering prevention.

As the conclusion it is said that in Georgia in 90s there was no political will
and therefore, no appropriate resources in order to combat against the
money laundering, after the Rose Revolution the government set off the
active combating against crime bosses, organized crime and corruption,
Established international standards aimed at preventing money laundering
legislation to supervise the enforcement of order system, which enables us

to make positive predictions.

The Fourth Chapter of the thesis consists of the state policies to combat
money laundering
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First paragraph of the fourth chapter is dedicated to the analysis of the
international standards of combating legalization of the illegal income. The
first issue deals with activities of the international organizations in fighting
against money laundering; it is positively evaluated in order to assess the
member-states establishment of the special body — the fact of creation of the
Committee of the selected experts (MONEYVAL) for evaluation of the

arrangements by the European Council directed against money laundering.

The second issue in the paragraph deals with all the international
conventions, agreements, recommendations and standards related to the

topic of the thesis.

As the conclusion it is indicated that in overall the efforts by the
international organizations reviewed in the work along with the elaborated
initiatives indicating the necessity with the efforts of all the states to
establish effective, stable and maximally unified system in order to suppress
transnational crime and its financial activities. In the sphere of money
laundering suppression the most important initiatives will not be active if
even one state or territory offers conditions for safe activities to the criminal

groups.

The second issue in the paragraph deals with the international practice of
combating legalization of the illegal income. In particular, means and
methods of the money laundering suppression according to the jurisdictions
of USA, EU, Asia, Middle East Countries, offshore jurisdictions as well as the
states neighboring to Georgia. As the conclusion it is underlined that in all
the directions of combating money laundering in recent years significant
success was achieved. In fact, this is unique example in the world practice,
in 80-90s of the past century, by the countries of various institutional basis
and economical development, in accordance with the common plan and the
standards the fact of creation of complex and effective systems

simultaneously.
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First issue of the second paragraph of the Fourth Chapter covers studying of
organizational aspects of the subjects combating legalization of the illegal
income. The state structures established in Georgia for suppression of money
laundering are reviewed, as well as those structures, for which combating
legalization of the illegal income is one of the main directions of the
activities. Hereby the valuations of the Committee of the selected experts
(MONEYVAL) for evaluation of the arrangements by the European Council
directed against money laundering are given, regarding current standing of
legalization of the illegal income in Georgia and from this point of view the

activities of the above mentioned state structures.

The second issue of the paragraph deals with the analysis of the active
legislation against money laundering in Georgia, therefore, the Articles 194
and 194! of Civil Procedural Code are reviewed, our opinions are given
regarding the crime executor, infringement object, criminal responsibility
for legalization of the illegal income, reasonability of the issue as the
delinquency committed in the tax sphere, also, the definitions of
illegal/undocumented property presented in the notice of the Article 194 of
the Criminal Procedural Code of Georgia. Hereby, the progressive and
necessary preventive instrument is the Article 194! of the Criminal
Procedural Code of Georgia. Though, it shall be underlined that for now in

Georgia not a single verdict has been drawn based upon this Article.

In the paragraph the legislation novelty is reviewed as well by means of
which the Article 124! “About the Monitoring of Bank Accounts” was added
to the Criminal Procedural Code of Georgia. in accordance with the position
of the initiators of this innovation, with the Article 124! new regulation is
introduced against money laundering. That is not, the preventive and
operational arrangement, this is the investigational activity and its

utilization is possible only from starting investigation.
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In relation of the draft bill variety of opinions exists, and that is natural.
Investigation activities are carried out in an open way, and the legal
participants in the relations bear the rights and the responsibilities. The
investigation activity has the procedural form set by law and fixation is
obliged, which implements the function of the most important guarantor in
order not to violate human rights and liberties, and in the proposed edition
of the Article the rights and the liberties of the other party are not
considered, as the defense party has no information regarding it. The Article
edition also incurs questions: It is indicated that “In the event of money
transfer or/and from the bank account information shall be communicated
to the body responsible for managing of affairs before implementation of the
operation,” though, it is not verified for what period of time shall the bank

wait for the notification and if it shall wait of not.

In the paragraph the Georgian Law “About facilitation for suppression of
legalization of the illegal income” is considered, which was drawn in 2003.
It is indicated that in total the law is quite flexible instrument for
suppression of money laundering, but there are still the separate faults

which might be effectively used by the money launderers.

As the conclusion it shall be said, that with the purpose of implementation
of the international standards of combating the money laundering, many
progressive and necessary changes have been introduced in the legislation of
Georgia, and all these indicates to the will of the government to react

properly to the crime of that type.

In the third part of paragraph it is dealt with the main means of legalization
of the illegal incomes — various types of social management, which foresees
the moral-educational, economic, social, political, organization-legal, social,
political, organizational-legislative, among them the accumulation of the
arrangements of general social and special-criminological nature with the

purpose of preventing money laundering.
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Conclusion and recommendations

With the purpose to affect the process of legalization of the illegal income
and to improve the criminal and criminological means, the implemented
research gives the opportunity to provide theoretical conclusions and

practical proposals.

1. Combating money laundering is one of the most important means for
implementation of the control in the sphere of organized crime. Incurring of
the problem of money laundering is directly related to functioning of the
organized crime. By means of legalization the illegal income gain
respectable outlook, in order to transform them into the economic and
financial structures of the country. That is why exactly that combating the
money laundering is considered as one of the main means for suppression of

the organized crime by almost all the developed countries.

2. For the law enforcement officers, legalization of the illegal income is the
weakest part of the criminal economic cycle, though, observance of the
money laundering process provides the possibility to evaluate the scopes of
the illegal operations, varieties and characteristics. Thus, the indicated
activity, together with the effective investigation of the economic crime
enables law enforcement officers to carry out confiscation of the illegal
funds, and this risk-factor has refraining influence onto the organized

criminal activities.

3. While defining the structure of the process of legalization of the illegal
income it is appropriate to imagine this process with three general stages:
first stage — transferring of the illegally received income into the custody of
the fake proprietor with the purpose to hide their origin and to protect the
anonymity of the real beneficiary. Second stage is expressed by means of the
complex chain of financial operations redirecting the illegal income from

the source of origin, partitioning and amalgamation in the same form of
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other asset. Third stage is represented by integrating the income into the

legal economy.

4. Research of the structure and the contents of the illegal income
Legalization process enables us to provide its definition: “Legalization of the
illegal income (money laundering) is the deliberate distortion of the facts
about the original (genuine) source of the property gained
(received/purchased) by illegal means, which is implemented via directing
(involving) them into the legal economical turnover, with the purpose to
cover the fact of their illegal gain (receipt/purchase) and to provide the

opportunity to dispose the property freely.”

5. For effective suppression of illegal income legalization it is necessary to
realize those general factors — the essence of facilitating reasons and
conditions, which affect this process. For the environment to be reviewed
with the degree of influence it is appropriate to divide these factors into
general and special factors. Among the factors of general character it is
necessary to pay attention to the following circumstances and processes:
legal nihilism spread in population, scopes of the shadow economy,
development of the criminal industry, political will, etc. Special factors,
which affect money laundering process, might be the following: “increasing
popularization” and internationalization of illegal income legalization
process; corruption of the particular persons of the state and financial
sectors; weak potential of law enforcement agencies to combat economical
crimes; inefficient interactions with the on national and international levels;
inaccuracies of the legal regulation rules for implementation operations with

the money funds and other property, separate legislative faults, etc.

6. As the result of the money laundering scheme typological research it is
possible to verify those general rules according to which the criminals act

while planning illegal income legalization procedures:
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—  More precisely is imitated the legal deal with the money laundering
mechanism, less is the risk of its revelation;

—  Less is the illegal means share in legal financial flow, more difficult
is its revelation;

— Higher is legislative and financial self-regulating level of the deals,
more difficult is to reveal illegal financial flow;

— In order to carry out illegal financial operations less is the
opportunity to carry out bank transit settlement instruments
application opportunity, more difficult is to reveal money
laundering events;

— More the obstacles between the global character of financial
markets and their state regulation, more difficult is to reveal the
facts of their legalization;

— Deeper illegal activities penetrate into the legal economy fewer
opportunities exist for and its institutional and functional

segregation.

7. Complex approach towards combating the illegal income legalization
covers financial operations and the interrelated procedures of financial-
economical control incurred over the deals of various types of property,
informing competent law enforcement agencies on possible legalization
facts, as well as the mechanism for application of criminal, administrative

and civil responsibilities.

8. Complexity of the occurrence, suppression of which is to be carried out
defined complexity of the combating system against it. As money laundering
is complex multi-aspect problem, related to the coordinated activities of the
criminals of various field, for the effective combating against it there shall
be even more complex, multi-field but integrated effective system from the

management point of view.
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9. Value of the illegal income legalization suppression system shall
correspond to the scope of the occurrence itself. Naturally, a cheap system
will not be able to carry out suppression of the laundering of tens of billions
USD.

10. Most important instrument of the system for suppression of the illegal

income legalization shall be multi-functional and multi-field data bank.

11. Solution of the problem of the illegal income legalization isolated from
the problem of corruption is not possible. Corrupted officials from one part,
are the most active customers of money laundering, from the other part,
practically in all the mechanisms of legalization corruption bondages are

applied.

12. Most important is the role of state in money laundering suppression
activities. The government shall go on with the liberal economical course
and at the same time it is necessary to reinforce the control mechanisms on
protection of legislation on various spheres. In addition, it is remarkable that
regarding the money laundering suppression the state political will plays the
decisive role. Money laundering is the form of the crime, which in general is
committed by the governmental authorities, and therefore, only by means of
strict and aimed policy is possible to eliminate this crime in governmental
circles. Hereby it shall be underlined that rising of trust of business sector
and in general of the population is absolutely necessary. Often a person
might have gained funds quite legally, but does not want to disclose
information about banking operations or other deals to governmental
structures. In order to change ideology it is necessary to take measures. It
shall be clear for the society that the only purpose of the legislation

regarding money laundering shall be the crime suppression.

13. It is necessary to work out the special program and demonstrate by

means of mass media. The program shall be aimed getting familiarized with
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the legislative base, which regulates economical sphere and issue
suppression of the illegal income. The society shall know in particular what
kind of danger money laundering bring, and shall be familiar with legal
results of the breach of the appropriate rules for participating into the
economical relations. Taking the indicated measures is also appropriate in
order not to allow the citizens to be used as the fake persons while

implementation of the illegal income legalization operations.

14. Georgia actively applies for the investment of foreign capital. It is
necessary from the part of the state to verify origins of legitimacy of big
investments implemented in Georgia. This view is supported by the
circumstance that in the event of money laundering main crime is

committed abroad.

15. With the purpose to diminish the scopes of the shadow economy it is
necessary by means of special program to affect those factors, which
provoke their existence. It is absolutely required to activate tax legislation
adequate to the circumstances, existence of economically substantiated and
just fees, which will diminish the volume of the shadow economy, and
makes activities of the enterprise transparent. Also, it is necessary to
reinforce surveillance over the banking sector in order to suppress “black
accountancy” consideration while issuing loans. And that still remains the

norm.

16. From the point of view of money laundering suppression, in our country
the situation is improved by the fact that the most part of the economical
turnover in Georgia is carried out in cash. It might be said that cash-out is
considered as one of the instrument of legalization. If in developed countries
money laundering process ends with the account at the bank of good
reputation, in Georgia it is sufficient to cash out illegally gained funds in
cash. Different from the western countries, in Georgia the question does not

arise regarding money origin while purchasing real estate or enterprise.
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Deals mainly are carried out in foreign currency and in fact no one knows
what the real amount is. Documentarily only the part of the amount is
drawn, and the rest is paid in cash. Cash in huge amounts in Georgia is
considered the norm, while in developed countries this is the sign of illegal
origin. Cash serves development of shadow economy, and increasing of the
latter stimulates cash turnover and vice-versa. Due to all above said, it is
necessary the sphere of cash turnover, as one of the factors for suppression
of avoiding financial control (e.g., while purchasing real estate obligatory to
carry out settlement via bank transfer). It is also necessary to set the
obligation of declaring income while purchasing or privatization of big

property complex or real estate.

17. In order to turn the arrangements for suppression of legalization of the
illegal income effective, it is important to define correctly circle of the
persons, for which the liabilities foreseen by the law are spread. In modern
world accumulated experience shows that financial institutes with the
purpose of money laundering are characterized with the significant risk of
being used. In addition, concept of the financial institutions, except for the
banks, insurance companies, brokers of securities, covers many such
institutes, which are not foreseen by the law, e.g.: collective investment
establishments, financial leasing companies and many other institutes, the
main activity of which is financial service. Such vacuum of law is quite
understandable as in Georgia development level of the financial market does
not correspond to the European one and the law, accordingly does not cover
non-existing subjects of the market, though in the nearest future it is not
excluded that new subject might approach and the vacuum in law might
turn them into the “shelter” for the money launderers, thus, it is required to
direct constant attention of the legislator towards new subjects of the

market.

18. Money laundering already developed international practice reveals that
the criminals for financial consultancy — how to veil illegal income — as the
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rule, refer to the auditors, independent accountants, tax consultants and
independent legal professionals. Thus, the consultants of this type are the
necessary elements of money laundering complex schemes. It is possible in
Georgia currently the indicated professional activity related to the money
laundering be high risk bearer, but taking into consideration fast

development of the market, this problem might turn relevant very soon.

Due to the above said, we consider it necessary in accordance with the
requirements of Euro Directive (91/308/EEC) considered international
standard for suppression of money laundering by European Council, list of
the persons implementing financial monitoring to be completed with the
auditors, independent accountants, tax consultants and independent legal
professionals, the latter will render consultancies to the clients regarding the

following issues:

— Real estate and entrepreneurial society sale and purchase;

— Management of client’s money, securities or other assets;

— Related opening bank accounts and management;

— Establishment of the company, as well as organization of the

installments for functioning and management;

Due to the norms of professional ethics tax consultancies, independent legal
professionals, auditors and external (independent) accountants might be
liberated from the liabilities to submit to the financial monitoring service
the information which they received from the client or about the client
while implementation the right of representation in court filing or
proceeding, except for the case, when they know that their money serves

the purposes of money laundering.

19. Fast development of financial of financial sector, which is accompanied
by the growing technological progress, enables them to render service

without being physically present, e.g.: by means of internet, ATM,
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telephone-banking, fast payment devices, etc. Services of the indicated type
grow in scope and because of the speed of such automatic operation, as well
as availability from any spot and less transparency it might turn into quite
convenient mean for money laundering. Thus, it is of utmost importance the
legislation to be updated in accordance with the new products proposal
temp for the market by the financial institutes. Regarding the deals of such
kind it is necessary to refer to the special adequate measures in order to

avoid the high risk of money laundering related to them.

20. According to the recommendations of FATF, non-resident “politically
active persons”, their family members and persons being in business
relations with them it is obligatory, to activate identification strong
mechanisms (verification of the money origin, accounts permanent
monitoring), which for today is reflected in legislation about suppression of
legalization. We consider it appropriate to spread this standard to the
politically active persons — citizens of Georgia, their family members and the

persons being in business relations with them.

21. With the appropriate normative acts for suppression of money
laundering it is necessary that the banks verify the origin of clients’ funds
and beneficiaries, though, it shall be underlined that as in the legislation the
particular arrangements are not indicated and the legislator is limited by the
general indication only, these provisions are protected by the banks only
formally. The indicated is preconditioned by the harsh competition among
the banks. It is natural that the client sets business relations with the bank,
which has fewer requirements regarding that. Therefore, on legislation level
particular measures shall be elaborated, in order to provide one standard for
all the financial establishments, by means of which the principle “know

your client” will be carried out actually.

22. With the purpose of cash control, we consider significant legislative

measure allocation of the deposit more than 30 000 GEL to be rendered to
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the category of the operations of automatic regime. To the date this
provision has not been reflected in law in order to reduce cash flow into
banking system. Though, we consider that the client submits big amount of
cash, that really the origin of the funds is not verified, it is necessary to

provide information to appropriate controlling body.

23. According to the normative of national bank, and also in accordance
with the legislation for suppression of the illegal revenues legalization, it is
not allowed to carry out currency transfer without submission of the
documents confirming legitimacy of the deal (contracts, invoices), though, it
shall be underlined that verifying reality of the document is not possible
practically. Often the client has the seal of the foreign business-partner and
approves the invoice by itself, and that naturally, causes substantiated doubt
that the client and the counteragent have the same beneficiary and these
deals are fake. Due to the above said it is necessary to elaborate onto the

mechanism in order to suppress the settlements on basis of the fake deals.

24. As the practice shows, from the point of view of money laundering facts
revelation and suppression, by the persons implementing the most effective
monitoring about the possible facts of legalization immediate provision of
the information is expected to the appropriate bodies. According to our
legislation, financial institutes provide monitoring service with the accounts
forms in term of three days from verification of the suspiciousness of the
operation, and in the event of implementation of the operations above the
limit — during five days from implementation of the operations. We consider
it appropriate to diminish the terms to the maximum as revelation of the
legalization factors, and also with the purpose of confiscation of the
corresponding illegal funds, though it shall be underlined that for this

introduction of appropriate software is required into the banks.

25. With the purpose to suppress the facts of legalization of the illegal

income, it is necessary to reinforce financial and law enforcement bodies
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control over the following economical activities: trading (with the
production the value of which bears wide range of changes), micro-financial
organizations, pawnshops, currency exchange points, charity organizations

construction organizations, gaming business.

26. By the appropriate structures while suppressing, revelation and planning
of preventive arrangements for the facts of illegal income legalization
orientation shall be directed to those main means and measures, which are
used by the criminals: at the financial-crediting organization
implementation of the money funds transfer and then conducting the
operation; funds partition technology, track covering method, involving
offshore partners actively; on basis of the fake contracts implementation of

settlement with foreign organizations, etc.

27. In order to avoid legalization of the illegal income, law enforcement
agents shall pay attention especially to the following: existence of the
obvious difference in financial accounts compared to the documents data of
the same profile other firms; discrepancy of the amounts with the character
of the client’s activities or the specifics of the offered service; attempt to
hide the primary source of the money by means of implementation of the

complex multilateral operations.

28. In accordance with the Euro Directive, liabilities shall be assigned to the
member-states by law to provide the persons responsible for monitoring
with the updated available information about the practice of illegal income
legalization and revelation of suspicious deals. Therefore, it is necessary to
organize systematic studies and seminars for the persons responsible for
monitoring in order enable them to dispose the complete information about

new technologies of money laundering.

29. Special attention shall be paid to qualification trainings for the personnel

employed at law enforcement agencies and appropriate spheres of state
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financial control, as for money laundering suppression highly-qualified

specialists are required.

30. Especially, research of typological means and methods for money
laundering shall be accentuated. The indicated makes it possible to reveal
new as well as old methods of money laundering. Defining typology shall be
carried out as the result of financial investigation as well as analysis of the
materials of criminal cases. Developed typology will help the responsible
employees of law enforcement and supervisory agencies as well as those of

the private sector.

31. We consider it appropriate to establish special group, which would
coordinate efforts of state bodies in suppression of illegal income. The group
might be established at the General Prosecutor’s Office and shall involve the
representatives of those state structures, which carry out financial-

economical control and law enforcement in the indicated sphere.

32. With the purpose of improving combat against money laundering it is
required to extend international cooperation, in form of the long-term
policy to elaborate on and realize the complex goal-oriented program for

suppression of the illegal income legalization.
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1. “Some urgent issue of illegal income legalization at international and
intranational level” — scientifical-practical magazine “Criminologist”, #1(5)
2010 (p.47) - in the indicated article those particular reasons and conditions
are reviewedwhich have facilitated a lot occurring of the demand for money
laundering and criminalization of the deed. In the work hereof the
enforcement legislations of the illegal income legalization in various
countries are compared. One of the reasons for poor effectivity of combating
the money laundering is the circumstance when the issue is studied

thoroughly from the point of view of criminology.

2. “International practice of combating against money laundering” -
international scientific magazine “Intellect”, #2(40) 2011 (p.153). In the
presented article the general and the distinctive characteristics of the
methods of combatting against money laundering in various countries are
reviwed. The enforcement legislationof the illegal income legalization as
well as the appropriate system of supervising authoritites is analyzed hereby.
Based upon the world practice the conclusions are drawn for rising

effectivity of money laundering suppression system at national system.

3. “Legal aspects of combating against the illegal income legalization (money
laundering) in Georgia.” The article is accepted for publication in
international scientific magazine “Intellect” which will be issued in
december 2011 #3(41). In the work hereof the legislation base of money

laundering suppression in Georgia is given, the amendments into the edition
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of the Article 194 of the Criminl Code is analyzed related to the commiter of
the offence, punishment measures. The matter deals with the object of
violation in offence, the particular recommendations are given. In the
article the Georgian Law “About suppression of illegal income legalization”
is overviewed. The faults and the defects are underlined, which are possible
to apply for the purposes of money laundering. As the conclusion, the state
policy implemented from the point of view for prevention of illegal income

legalization is evaluated.

4. “Some issue of determination of the illegal income legalization (money
laundering).” The article is accepted for publication in scientific magazine of
Grigol Robakidze University “Academic Herald” which will be issued in
january 2011.With the purpose of prevention of illegal income legalization
in the Article those factors are analyzed, which substantially influence this
social phenomenon. Reasons and conditions are grouped according to
various signs — general social, economical, state-political, legal,
technological, etc. Proposed classification enables to highlight in complexity
the factors, which affect the field to be studied and hereby due to their
analysis, to elaboratethe general social and special criminological means of

influence over the process of the illegal income legalization.

5. “Bank infringement as the basis for legal responsibility” — Herald of
Moscow University of MIA Russia, #9 2008 (p.147) (in co-authorship). The
article deals with the bank delinquencies as the basis for administrative
responsibility. It is indicated that the administrative responsibility is one of
the type of the legal responsibilities and the most important drive of
protection of rights and legal interests of physical pesons and legal entities.
The issue of reasonability for establishment of penalty sanctions for bank
delinquencies is overviewed, and the particular conclusions are developed

along.

85



	ს ა რ ჩ ე ვ ი
	ნაშრომის ზოგადი დახასიათება
	ნაშრომის შინაარსი
	დასკვნა–რეკომენდაციები
	გამოყენებული ძირითადი ლიტერატურა
	გამოქვეყნებული შრომები
	General Characterization of work
	Contents of the Work
	Conclusion and recommendations
	Applied Literature
	Published works

