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General description of the thesis

Relevance of the topic

The present doctoral thesis is aimed to research the fundamental
issue of law that is prohibition of discrimination. This issue is researched
within the international law of human rights.

Relevance of the issue of discrimination is dictated by the fact
that although the prohibition of discrimination is one of the absolute
rights and its violation is especially intolerable in every democratic
society, unfortunately, even in legally well-developed countries with
rich democratic traditions, facts of discriminatory treatment of some
vulnerable groups still exist that has no justification. The mentioned is
especially crucial in Georgia, where democracy has no rich traditions.
Despite the Georgian natural tolerance, the risk of discriminatory
treatment of vulnerable groups still exists here. It isundoubtedly necessary
that the Georgian legal system and practice comes in full conformity with
international approaches and progressive tendency of broadening those
fields, where states will take responsibility before their population and
international community not to allow any kind of discrimination against
different groups or individuals. Clear manifestation of this tendency is
the Protocol No.12 to the European Convention for Protection of Human
Rights and Fundamental Freedoms, which, differently from the Article 14
of the Convention, provided that the requirement of non-discrimination
applies not only to the convention rights but also to all rights guaranteed
by national legislations. For its part, readiness of Georgia to follow this
tendency is manifested in adoption of the Law on Elimination of All Forms
of Discrimination, which embodies contemporary European approaches
and introduces them into the domestic legislation. Of course, the adoption
of anti-discrimination law is welcomed, however, it has some material
and procedural gaps. Their timely eradication is important for ensuring
real and efficient observation of the principle of non-discrimination.

Though all aspects of discrimination are regulated by international

34

acts and national legislations and there almost does not exist any field,
where discrimination-related details would not be treated, this topic is
still interesting and relevant also for international legal practice. Both
the European Court of Human Rights and the European Court of Justice
must still deal with various aspects of discrimination. They must interpret
some concepts of discrimination and elaborate common approaches
to disputable issues of discrimination, such as direct and indirect
discrimination, grounds of discrimination, positive action and respective
special measures, objective and reasonable justification of differential
treatment, positive obligations of state against discrimination and so on.
These and other theoretical and practical issues of discrimination dictate
relevance of the topic.

The need of research of various aspects of discrimination is moreover
relevant for Georgia, as the Georgian theorists and legal practitioners do
not have enough knowledge and experience in realizing different issues of
discrimination in international light. There is not much scientific research
conducted in this field. The Georgian courts have rarely examined
discrimination-related cases. Not enough attempt is made to study and
generalize even this poor practice and develop relevant recommendations.
There are no enough efficient remedies available for alleged victims of
discrimination. Legal culture of individuals and concerned groups to search
and successfully enjoy available remedies of protection of their rights
against discrimination is still law. In this light, it is absolutely crucial and
utile to research various theoretical and practical issues of discrimination.

Main purpose and objectives of the research

The necessity of research of basic concepts of discrimination dictated
the purpose of the doctoral thesis.

The purpose of the research is to explore the concept of discrimination
in international law. Legislations of various countries are analyzed just to
the extent they serve as examples to prove the author’s considerations and
suggestions. However, taking into account relevance of the issue, a separate
chapter is dedicated to the research of the Georgian discrimination-related

35



legislation and practice.

The purpose of the research is not the study of purely sociologic,
economic, and psychological aspects of discrimination, although these
fields of science have no less connection with this phenomenon than law
has.

In international law itself the discrimination may occur in many
fields, such as the state and status of foreigners, transport, trade,
navigation, investments, taxes and etc. that is evidenced by respective
legal instruments. However, the exploration of discrimination-related
issues in these concrete fields is not the objective of the research. The
latter is aimed to explore the concepts of discrimination in one of the
fields of international law that is international law of human rights. This
is the field where discrimination is manifested in its classical form that
will enhance reader to easily understand the essence of this phenomenon.

The purpose of the research is to support legal theorists and
practitioners in better understanding of conceptual issues of discrimination
that will ensure their proper application in law-making and law-applying
processes.

Scientific novelty of the research and its main results

In view of the fact that combating discrimination becomes more
important on a daily basis both on national and international levels,
international law, as an integrity of legal norms regulating relations
between states, offers us interesting theoretical and practical material,
exploration of which leads us to important and meaningful conclusions.

The research provides in-depth analysis of discrimination-related
human rights law of the Council of Europe and the European Union.
Important innovation of the research is that it deals with the European
Union human rights law, which is less explored in Georgia than the
European convention law. The research made it clear that the European
Union law is importantly inspired by the European Convention for
Protection of Human Rights and Fundamental Freedoms that increases
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the necessity of further harmonization of these parallel systems in the
field of elimination of all forms of discrimination.

The conducted comprehensive research of discrimination issues,
which is not limited to the European continent, leads to the conclusion that
there is no principle discrepancy on conceptual issues of discrimination
between the European, American and African approaches that is a result
of active international cooperation.

Thethesisprovidestheresearch oflessexploredissuesofdiscrimination
(e.g. multiple discrimination). The author puts problematic questions and
answers them properly with relevant argumentation.

The scientific innovation of the thesis is manifested in conclusions
and recommendations which are elaborated based on the research of
main concepts of discrimination. They are systemized under the main
conclusions of the thesis, which are summarized in the present Dissertation
Herald under a separate paragraph.

Theoretical and methodological principles of the research

Discrimination-related issues are studied by applying the
comparative-legal, historic, complex, statistical, legalistic and empiric
research methods, as well as systemic-legal and logic analysis.

Theoretical value of the thesis

Theoretical value of the thesis is ensured by comprehensive list of
issues, which belong to main problematics of legal and practical aspects
of discrimination. Basic doctrines and concepts of discrimination are
researched in a comparative aspect based on the study of relevant acts
of the Council of Europe and the European Union, on the one hand, and
the American Convention on Human Rights and the African Charter on
Human and Peoples’ Rights, on the other hand.

The foregoing issues are researched comprehensively, discrimination-
related scientific literature and practical handbooks are reviewed,
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conclusions about various important aspects of discrimination are drawn
and relevant recommendations elaborated, where necessary.

From the point of view of theoretical value of the research, it is
worth mentioning that the author develops definite approaches to various
aspects of discrimination in light of contradicting opinions and disputes
on the subject matter.

As per the theoretical value of the thesis for the Georgian reality,
it is obvious that in light of ongoing euro integration process, full
familiarization with common approaches of the European Court of Justice
and the European Court of Human Rights is of a crucial importance for
proper implementation of anti-discrimination standards (key-concept of
the European and, generally, international human rights law) into the
national legislation and jurisprudence. This undertaking, for its part, will
considerably enhance the improvement of existing remedies of combating
discrimination and development of new efficient protection mechanisms.

Practical significance of the thesis

The concepts of discrimination dealed in the thesis do not have only
theoretical value, but also practical significance especially for Georgia.
In particular, in case of lack of relevant regulation in national legislation
as well as discrepancy between formulations of international and
domestic legal instruments, international standards, among them anti-
discrimination ones, may serve not only as normative minimum, but even
directly applicable law. In other words, internationally recognized rights
and freedoms become directly applicable law by national courts and other
state bodies as well as in case when individuals apply to international
mechanisms of protection of human rights, for example, International
Court of Human Rights.

In this light, it is worth mentioning that international treaties and
agreements ratified by Georgia, among them and in the first place, the
European Convention for protection of Human Rights and Fundamental
Freedoms, is an integral part of Georgian legislation. Accordingly, the
court can apply it as a normative act when deciding a case. Moreover, if a
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party to hearing refers to one of the articles of the European Convention
and indicates how this article is interpreted in the jurisprudence of the
European Court, national court must argue its position in the judgment,
whether or notitagrees with the convention-based arguments of the party”.
In any case, whatever the court’s decision will be, the latter must examine
the case in light of the European Convention and the jurisprudence of the
European Court of Human Rights. This means that the court has to be
familiar with the approaches developed by international mechanisms of
human rights protection in relation to the subject matter.

Taking into account the foregoing, it is undisputable that the
exploration of theoretical and practical aspects of discrimination is
important and interesting for lawyers practicing in the field of human
rights protection — barristers, judges, prosecutors and representatives
of other law-enforcement bodies. These are the people who fight in
the vanguard for protection of human rights. They especially need to
get familiar with anti-discrimination principles in order to ensure their
efficient implementation.

The practical importance of the thesis is much more evident and
convincing in view of exploration of Georgian discrimination-related
legislation and relevant practice, which is examined under a separate
chapter. In this light, the Georgian Constitution and other normative acts
containing anti-discrimination regulations are reviewed; the approaches
of the Georgian Constitutional Court and the report of the Public
Defender of Georgia is studied; the law of Georgia “On Elimination of
All Forms of Discrimination” is analysed, its merits and gaps revealed;
relevant recommendations are worked out aiming to fill these gaps; the
role of state, society and non-governmental organizations is emphasized
and the importance of international cooperation in the field is stressed.

The results of the conducted research, drawn conclusions and
elaborated recommendations indicate the practical importance of the
thesis.

' K. Korkelia, I. Qurdadze, “International Law of Human Rights with reference
to the European Convention on Human Rights”, Judicial Training Center, Tbilisi,
2004, pp. 84-101.
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The structure and size of the thesis

The thesis is comprised of 240 pages, including bibliography and
referred sources. It is divided into 7 chapters. For its part, each chapter is
divided into paragraphs and sub-paragraphs, which, respectively, refer to
basic (conceptual) and specific issues of discrimination.

Basic contents of the thesis

Chapter I
Introduction

Chapter I of the thesis deals with “equality” as a natural state of
human being, from the one hand, and “discrimination” as equality’s
opposite phenomenon, from the other hand. The idea of “equality”, in
general, as well as the history of its development is examined.

The interest and necessity of exploration of the concept of
discrimination in international law was dictated by the fact that the
international effort of protection of human rights is intended to put the
relations between state and individuals under its jurisdiction within
the limits of justice. The starting point of the research is the review of
the phenomenon of “equality”, which is an important and universally
recognized aspect of justice. Its meaning is expressed in “equal treatment
of equals and unequal treatment of unequals, in proportion of inequality”.

In the thesis “discrimination” is treated as a phenomenon contrary
to “equality”. Accordingly, the prohibition of discrimination is a sort of
protection mechanism against unequal treatment of equals and equal
treatment of unequals. Dependent on what kind of injustice it is intended,
the prohibition of discrimination may be of a formal and material
character, just as “equality” may be formal, i.e. legal and material. The
concept of prohibition of formal discrimination corresponds to the
traditional understanding of “civil rights” and “fundamental freedoms”.
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As to the prohibition of discrimination from material point of view, it is
connected to “social”, “cultural” and “economic” rights?. As the research
demonstrates, it is much easier to observe formal equality than the material
one, because the former is attained by abstaining from discriminatory
treatment, but the latter is ensured through taking certain measures,
which are connected to more difficulties and require more efforts.

The Introduction also contains discussions about the subject of the
research and relevance of the thesis®.

Chapter II
Prohibition of discrimination as per
universal and regional legal acts

Chapter II of the thesis is aimed to explore the principle of non-
discrimination as per the basic field-related international legal instruments.
First paragraph of this chapter refers to the prohibition of discrimination
as provided in the Council of Europe law. In this connection Article
14 of the European Convention for Protection of Human Rights and
Fundamental Freedoms is examined. Particular attention is drawn to
Article 1 of the Protocol 12 to the ECHR, which has extended the acting
area of the Convention from the convention and protocol rights to those
guaranteed by legislations of signatory States of the Convention. The
contents of Article 14 as a dependent norm is addressed. The author
criticizes the approach of the European Court of Human Rights, which
differently applies Article 14 according to whether or not the violation
of any essential right is ascertained. The author justifies her position by
invoking examples from the court practice.

The principle of non-discrimination is also addressed in the light of
the second important human rights document of the Council of Europe

2 E. W. Vierdag, ,,The Concept of Discrimination in International Law: with spe-
cial reference to Human Rights”, Martinus Nijhoff, The Hague, 1973, p. 166.

3 The purpose of the research and relevance of the thesis is examined in the rel-
evant paragraph of the present Dissertation Herald (N.K.).
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which is the European Social Charter. Additionally, this principle is anal-
ysed within the European Union law, from the one hand, and the Ameri-
can Convention on Human Rights and the African Charter on Human
and Peoples’ Rights, on the other hand. Human rights protection mecha-
nisms operating within these legal acts and their approaches to different
discrimination-related issues are reviewed. Apart from various regional
systems, attention is drawn to the basic universal acts containing non-
discrimination clauses, among them, International Covenant on Civil and
Political rights and International Covenant on Economic, Social and Cul-
tural Rights.

The exploration of regional and universal acts of human rights
protection testifies to the harmonization of regional and universal legal
systems and intense cooperation of respective international institutions in
the field of human rights protection, in general, and non-discrimination,
in particular.

Chapter III
General contents and grounds of discrimination

Chapter III of the thesis refers to terminological aspects of
discrimination. Namely, the distinction is made between the terms
“discrimination”, “distinction” and “differentiation”. Each of them has its
own meaning. The term ‘discrimination” means an arbitrary and illegal
treatment only. The term “distinction”is of a neutral character and is used
when it is not ascertained yet, whether a differential treatment is justified
or not. While the term ‘differentiation”, in contrary, indicates a legal
and justified differential treatment. Accordingly, only such a differential
treatment is prohibited, which entails discrimination.

In the Chapter III a separate paragraph is dedicated to the
examination of discrimination grounds. Attention is paid to exhaustive
and non-exhaustive grounds of discrimination, which are demonstrated
on example of different international legal acts. The hierarchy of grounds
and specificities of their classification as suspect and non-suspect grounds
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is emphasized. In this context, there is a discussion about the doctrine of
“margin of appreciation” and the importance of “public interest” while
deciding the issue of discrimination.

The thesis provides analysis of certain discrimination grounds, such as
racial, ethnic and national origin, national minorities, gender, religion and
the issue of proselytism, sexual orientation, political and other opinion,
language, social origin, birth and property. Attention is drawn to the
content and specialties of the concept of “discrimination by association”.

The foregoing issues are examined based on the analysis of various
international legal acts and the jurisprudence of international courts.

Chapter IV
Categories of discrimination in international law

Chapter IV of the thesis deals with the following forms of
discrimination: direct discrimination, indirect discrimination, harassment
and instruction to discriminate, multiple discrimination.

First paragraph of the Chapter IV elucidates the elements of direct
discrimination. In this regard, the author analyses unfavorable treatment
and “equality” as an evaluation criterion of such treatment. The idea
of ‘equal treatment of equals and unequal treatment of unequals”
is emphasized. The distinction is made between legal (formal) and
factual (material) equality and each of them is researched in the light
of discrimination. This paragraph is intended to assess “a comparator”,
the importance of which is demonstrated and analysed based on the
jurisprudence of the European Court of Human Rights and the European
Court of Justice.

A separate paragraph of the Chapter IV outlines harassment and
instruction to discriminate as one of the forms of discrimination. The
concept of victimization is explored, which is organically connected to
this form of discrimination. As a result of research of particularities of
harassment and instruction to discriminate, their definitions are provided
in the thesis.
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The thesis offers in-depth analysis of basic concepts of indirect
discrimination, which are explored as per the judgment of the European
Court of Human Rights rendered on the case “D. H. and Others v. the
Czech Republic”. The author describes the facts of the case and explores
basic concepts of indirect discrimination, which have been invoked during
examination of this case*. They are as follows:

The role of statistic data while proving discrimination. The
jurisprudence of the Strasbourg court makes it clear that statistic data are
weighty evidence of presumption of indirect discrimination. However, it
would not be reasonable to attach them excessive importance from the
point of view of assessing differential treatment and decision-making.

The particularities of shift of burden of proof. In view of difficulties
of proving discrimination, the European non-discrimination legislation
recognizes the possibility of shift of burden of proof to respondent State.
However, the court applies this practice very carefully®.

The importance of causality in ascertaining discrimination is
examined based on the judgment on “Nachova case”. The author shares
position of Prof. Eva Gotsiridze who suggests that when examining the
case of alleged discrimination, the court has not only to check the causal
link between the violation and the victim’s characteristics, but it must also
recognize it as a mandatory condition for ascertaining violation of Article
14 of the Convention®. It is necessary that the court works out special,
optimal criterion for establishing causal link as well as determining the
standard of thereto connected burden of proof. Besides, when elaborating
this standard, golden mean has to be observed and fair interests of applicant
and State considered.

Particularitiesofevaluation of the intent and purpose of discrimination.
The issue of intent is generally important for merging direct and indirect
discrimination. Indirect discrimination differs from the direct one exactly
by the fact that for it to be established it is not necessary that alleged

*D. H. and Others v. the Czech Republic (ECtHR), 13 November 2007.

> Nachova and Others v. Bulgaria (ECtHR), Grand Chamber, 6 July 2005.

¢ Eva Gotsiridze, “Causality in International Law of Human Rights”, Tbilisi, 2006,
p- 102.
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infringer acts with intent and purpose of discrimination of people with
special characteristics. This is the way, both, the Strasbourg court and the
European Court of Justice act when deciding the case.

Renunciation of rights guaranteed by the Convention. According
to the approach of the European Court, such renunciation must be well-
realized, which means that the person who voluntarily renunciates any
right guaranteed by the Convention, must be fully aware of what he/she
renunciates and what results can such renunciation entail’. Besides, the
renunciation must not conflict with important public interest and it must
be exact and clear.

The thesis contains the criticism of the position of those scientists,
who do not consider indirect discrimination as a category of discrimination
at all because of lack of the element of intent®. In contrary, exactly because
it is difficult to prove discriminatory intent, it is moreover necessary and
important to protect persons from indirect discrimination. Bedsides, as
the research testifies, considering original character of the elements of
indirect discrimination, it definitely must be considered as a form of
discrimination.

The final paragraph of the Chapter IV of the thesis refers to multiple
discrimination, which is relatively new, unexplored form of discrimination,
which occurs when discriminatory treatment is based on several grounds.
The thesis deals with such conceptual issues of multiple discrimination,
as its terminological aspects’ and specialties of establishing multiple
discrimination. Recommendations are worked out about the necessity of
elaboration of the strategy of combating multiple discrimination, special
programs, policy and initiatives with participation of representatives of
vulnerable groups themselves.

7 Pfeifer and Plankl v. Austria (ECtHR), 25 February 1992, par. 37-38; Deweer v.
Belgium (ECtHR), 27 February 1980, par. 51; Hermi v. Italy (ECtHR), 18 October
2006, par. 73.

8 Iris Young, Justice and the Politics of Difference, Princeton University Press,
Princeton, 1990; Matt Cavanagh, Against Equality of Opportunity, Oxford Uni-
versity Press, Oxford, 2002.

° P. Ucellari, “Multiple discrimination: How law can reflect reality”, The Equal
Rights Review, 2008, Vol. 1, p. 29.
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Chapter V
Concept and practice of positive action in
international law

Chapter V of the thesis is dedicated to one of the most important
non-discrimination issues. The distinction is made between “positive
action” and “positive discrimination”. Unlike some scientists, the author
concludes that these two concepts are not identical and they are manifested
in different actions. In the thesis the analysis of the contents of these two
concepts is provided and their definitions formulated.

With regard to positive action, a separate paragraph explores the issue
of positive obligations of state regarding non-discrimination in public and
private sectors. In this light, the approaches of the Strasbourg court and
the European Court of Justice are analysed™.

The concept of special measures is organically connected to that of
positive action. Special measures may be manifested in different actions. In
some countries the system of quotas is established which is not welcomed
everywhere. Basically, quotas are used with restrictions in the fields of
education and employment. Apart from the jurisprudence of the European
Court of Human Rights, special measures-related issues are examined in
the thesis based on International Covenant on Political and Economic
Rights, International Covenant on Economic, Social and Cultural Rights,
practice of the UN Human Rights Committee, European Social Charter
and the European Committee of Social Rights created within the latter.

In order to be justified, special measures must satisfy certain
conditions. Namely, they should not entail discrimination that is known
as reverse discrimination, must be of a temporary character, have a
legitimate aim and be proportional to that aim'’.

10 Nachova and Others v. Bulgaria (ECtHR), Grand Chamber, 6 July 2005, par. 160;
Roman Angonese v. Casa de Risparmio di Bolzano SpA (EC]), 6 June 2000.

' Case “Relating to Certain Aspects of the Laws on the Use of Languages in Edu-
cation in Belgium” v. Belgium (ECtHR), 23 July 1968, par. 42; UN Committee on
the Elimination of Racial Discrimination, General Recommendation No. 32: The
Meaning and Scope of Special Measures in the International Convention on the
Elimination of All Forms of Racial Discrimination, UN Doc. CERD/C/GC/32, 24
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Considering the foregoing, special measures and, respectively,
positive action will not be admissible as such just for mere reason that
they are not prohibited. In fact, this must be last remedy for redressing
the situation.

Chapter VI
Justification of differential treatment

Chapter VI of the thesis refers to the conditions to be satisfied in
order that differential treatment is not considered as discriminatory. In
particular, differential treatment must have objective and reasonable
justification. In other words, it must have a legitimate aim and be
proportional to that aim. For its part, the latter means that selected remedy
must be necessary and relevant.

The author examines exceptions to differential treatment such as
“genuine occupational requirement™’, particularities of employment in
religious organizations, notwithstanding they belong to public or private
sector and age-based differential treatment, when such treatment is
aimed at legitimate policy, labor market objectives or vocational training.
Though, even in these cases, the requirement of proportionality must be
fulfilled.

Terminological aspect is also to be taken into consideration. Namely,
attention is to be paid to the fact that the jurisprudence of the European
Court of Human Rights as well as relevant directives of the European
Union refer to “justification and defences” of “differential treatment” and
not “discrimination”. Exactly because differential treatment is justified, it
does not amount to discrimination. Therefore, this term should absolutely
be used in a correct way.

Justification of differential treatment is connected to the doctrine
of “margin of appreciation” which means self-limitation of international

September 2009, par. 21-26.
12 Gender Equality Directive (Recast), art. 14(2); Racial Equality Directive, art. 4;
Employment Equality Directive, art. 4(1).
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control®. This doctrine ensures proper understanding of international
justice, in general, which consists in its complementary and subsidiary
character. Besides, proper application of this doctrine to grounds of
discrimination, public interest, reasonable and objective justification of
differential treatment or other elements of alleged discrimination, has a
big importance for ensuring just and fair decision-making process.

Chapter VII
Theoretical and practical aspects of discrimination in
Georgia

First paragraph of the Chapter VII of the thesis is aimed to review
the principles of “equality” and, subsequently, that of non-discrimination
in the light of the Georgian Constitution. Article 14 of the Constitution
is a general norm guaranteeing “equality”, but other articles contain
special provisions regulating concrete social relations. From grammatical
point of view, Article 14 of the Constitution contains exhaustive list of
discrimination grounds, though the Constitutional Court of Georgia
nowadays uses extensive interpretation of this article. Accordingly, those
characteristics, which are not stipulated in the country’s main law, are
also considered as discrimination grounds.

The author examines the place of international treaties and
agreements in the hierarchy of normative acts of Georgia and notes that
from the point of view of combating discrimination, it is important that
ratified international human rights documents have a direct effect in
Georgian legal system that constitutes additional, efficient mechanism for
protection from discrimination.

Chapter VII provides analysis of the discrimination-related
jurisprudence of the Constitutional Court of Georgia. In this context, the
approach of the Constitutional Court to the constitutional principle of

3 Eva Gotsiridze, “Freedom of Expression within the Conflicts of Values (Ac-

cording to the European Convention on Human Rights and the Jurisprudence of
Strasbourg Court)”, Tbilisi, 2008, pp. 101-102.
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“equality” and to discrimination grounds as well as criteria of evaluation of
differential treatment are researched. The mentioned issues are examined
based on the examples from the jurisprudence of the Constitutional Court.

In the conclusive paragraph of the Chapter VII the law of Georgia of
2 may 2014 “On Elimination of All Forms of Discrimination” is reviewed.
The author emphasizes the importance and achievements of the Law, the
role and functions of the Public Defender of Georgia. She brings statistic
data related to examination of discrimination cases and reviews the
Special Report of the Public Defender on Combating Discrimination, its
Prevention and the Situation of Equality in the Country.

A separate paragraph is dedicated to revealing material and procedural
gaps and working out respective recommendations. Namely:

e It is reasonable that the Law previews harassment as a form of
discrimination that occurs by “creating humiliating, hostile, insulting and
degrading environment around person with special characteristic that is
aimed to undermine his/her honor and dignity”.

e In order to provide efficient protection against reverse
discrimination, it is reasonable to edit Article 5(3) of the Law as follows:
“this Law prohibits reverse discrimination that means that measures
aimed at eliminating discrimination or the exercise/protection of rights by
a person or a group of persons with the characteristics set forth in Article
1 of this Law shall not violate public order, public safety, and/or the rights
of other persons”.

e From the point of view of justification of differential treatment,
in order to avoid terminological confusion and possible misunderstanding,
it is reasonable that Article 2(2) (3) is formulated as follows: “...unless
such treatment or creating such conditions has an objective and reasonable
justification, i.e. serves a legitimate aim, including maintaining public
order and morals and the means of achieving that aim are appropriate”.

In order to ensure more flexibility and efficiency of the Anti-
Discrimination Law, the research contains recommendations of procedural
character, which apart from the author’s personal observations, are based
also on the analysis of the Special Report of Public Defender that makes
it clear that it is absolutely necessary to take these recommendations into
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consideration. In particular:

e [t is reasonable that the provision of Article 6(2), sub-paragraph
“g”, which concerns administrative body only, is extended also to private
law legal entities and individuals. This would provide the Public Defender
with a real and efficient mechanism to monitor implementation of his
recommendations given to such persons. Of course, such a mechanism
would turn Public Defender’s activity more efficient.

e With respect to Article 8(4) of the Law, it is reasonable that a)
the transfer of required information by private law legal entities and
individuals to the Public Defender does not depend on their good will
and that they are legally bound to do so; b) in case of failure to receive
this information from private law legal entities and individuals, the Public
Defender is entitled to declare the facts indicated in the application as
proved.

o With respect to Article 9(1) of the Law, it is desirable that a)
the Public Defender does not suspend proceedings when a victim applies
to the court, but conducts it in a concurrent mode; or b) the terms of
applying to the court are increased; or c) the term of applying to the
court is suspended until the Public Defender terminates proceedings.
Otherwise, we face the situation that if a person is going to apply to the
court about alleged discrimination, then it makes no sense to lodge the
same application before the Public Defender.

The foregoing recommendations are endorsed by proper arguments
and explanations. Their implementation will considerably enhance
combating discrimination.
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Chapter VIII
Conclusions

The research of theoretical and practical aspects of non-discrimination
conducted with comparative-legal and other research methods made it
possible to make the following conclusions:

e With respect to conceptual issues of discrimination, there is no
principled disagreement between the European, American and African
approaches that is a result of international cooperation.

e The analysis of the jurisprudence of the European Court of
Human Rights leads us to the conclusion that Article 14 of the Convention
is not independent as far as it is applied in conjunction with any other
right. Besides, differential treatment that is beyond the scopes of
protection guaranteed by Article 14, cannot invoke application of this
article. However, it can be applied in cases, when violation of any right
can be ascertained independently, without a context of discrimination.
Such approach points out autonomous character of Article 14. The matter
is that the Court has different approach, when violation of any substantial
right occurs. In this case, generally, the Court does not consider it
necessary to check violation of that article in conjunction with Article
14 of the Convention. As a result, there is a situation when in some cases
Article 14 has “subsidiary”, i.e. auxiliary character, but in other cases it is
referred to as a “complementary”, additional means of protection. Such
an inconsistent attitude of the Court is not justified, because the right
of non-discrimination ensured by Article 14 is an absolute human right
guaranteed by the Convention. Accordingly, it would be reasonable that,
if an applicant invokes alleged violation of Article 14, the Court examines
this issue regardless whether or not the violation of any substantial right
is ascertained. This suggestion is dictated by the importance of the Court
judgments and decisions for proper interpretation of the Convention
clauses. For its part, this is affecting proper development of international
and national legal systems of human rights protection.

e [t is important to properly understand the terminological aspect
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of discrimination. Among the terms used nowadays, it is universally
recognized that the term ‘discrimination” means arbitrary and illegal
treatment only. The term “distinction” is of a neutral character and it
is used when it is not ascertained yet a differential treatment is justified
or not. While the term “differentiation”, in contrary, indicates legal and
justified differential treatment. Accordingly, the priority must be given
to the term “discrimination”, since not every differential treatment
constitutes discrimination, but only that one, which has no reasonable
and objective justification.

e As for discrimination grounds, it must be emphasized that Article
14 of the Convention prohibits discrimination not only on the grounds
enumerated therein, but also on any other ground such as disability,
marital status, birth out of wedlock, membership of trade unions, military
status, residence, age, sexual orientation and others. The European Court
divides discrimination grounds in “suspect” and “nom-suspect” grounds.
However, such classification is conditional and it may vary due to ongoing
political, economic, social and other processes. Besides, recognition of some
“non-suspect” ground as discrimination criterion depends on a concrete
situation and whole context of the case. Among “suspect” grounds one
should point out those, when differential treatment never, in no situation
has reasonable and objective justification. This is differential treatment
motivated by racial or ethnic origin, color, language, religion, which can
never be justified with a legitimate aim and margin of appreciation that is
provided to states by the European Convention.

o In-depth research of the content and specificity of indirect
discrimination, which is one of the basic and disputable forms of
discrimination, made it clear that, unlike direct discrimination, it is too
hard to prove the former. Indirect discrimination is related to situation,
when the purpose of discrimination may not exist, but apparently
neutral norm or practice entails de facto discrimination of groups. In
such circumstances statistic data acquire big importance for proving
discrimination. Besides, there are cases, when the victim does not even
have to bring statistic data and the Court is satisfied with case-related
assessments and researches of competent organizations and international
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institutions. Moreover, the Court can accept universally recognized and
well-known facts as evidence. However, it would not be justified to attach
excessive importance to statistic data for recognizing differential treatment
as discrimination. From the point of view of proving discrimination, the
principle of the shift of burden of proof to respondent state is approved.
However, when shifting the burden of proof, national or international
courts must act with precaution and only after careful exploration and
analysis of the facts of every concrete case must decide what to so, how
to share the burden of proof between parties so that the principle of non-
discrimination is fully observed.

e With regard to ascertaining discrimination, the issue of causality
is of a big importance. It is worth mentioning that this concept is not
properly treated even in the European Convention law itself and its
relevance is stressed only in some precedents of the European Court of
Human Rights. Though, it is indisputable that in order qualify an action
as discrimination, a causal link between differential treatment and
discrimination ground should be established.

e There is a suggestion that indirect discrimination is not a form
of discrimination at all just because, in order to be ascertained, it does
not require that intent and purpose of action is established. Well, this
suggestion is wrong. Modern standards of human rights protection
imperatively require that people are protected from action committed
not only with discriminatory intent, but also from de facto discrimination
impact, regardless discriminatory intent is established or not. More is so
thatin view of difficulty of proving the element of intent, its existence is not
mandatory not only in case of indirect, but often in direct discrimination
cases as well.

e The exploration of the concept of one of the forms of
discrimination — multiple discrimination — lead us to conclusion that it
is necessary that the consensus is reached about its definition and the
term “multiple discrimination” is accepted to denominate any type of its
manifestation. It is also important to elaborate the strategy of combating
multiple discrimination, special programs and policy with participation
of vulnerable groups in this process. It is not less important what attitude
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the court will have with regard to evaluation of multiple discrimination.
Namely, in view of its unique character, it is reasonable that the court
considers the issue of “a comparator” with more flexibility and gives
priority to the application of the “justification test”. Ascertainment of
multiple discrimination should have a respective impact upon definition
of infringer’s responsibility and decision of the issue of victim’s just
satisfaction.

e As a result of the research of the concept of positive action, on
the one hand, and positive discrimination, on the other hand, one can
conclude that they are different categories. The concept of positive action
is connected to the notion of positive obligations of state and that of special
measures. The fields are identified where application of relevant special
measures is of a special importance. These are the fields of employment,
education, accommodation and social policy, which are exhaustively
regulated by the European Social Charter.

o The concept of positive action is connected to that of reverse
discrimination. The latter is a negative phenomenon and is a result of
excessive application of special measures. Therefore, in order that positive
action does not entail reverse discrimination, special measures must be of
a temporary character, have a legitimate aim and be proportional to that
aim. The policy of special measures is efficient when the type, timing and
place of such measures are properly selected and when their application
does not infringe rights of other members of society.

e In order that differential treatment is not qualified as
discrimination, it must have reasonable and objective justification,
which is manifested in a legitimate aim and proportionality of applicable
measures to that aim. It is necessary that these two conditions exist
cumulatively. Inquiry into the “justification element” is a very important
stage in the whole proceeding of discrimination. However, “justification
test” should not overlap “a comparator test”, otherwise this can negatively
affect discrimination-related decision-making process. In this regard,
terminological issue is to be taken into consideration. Namely, the
jurisprudence of the European Court of Human Rights and discrimination-
related EU Directives refer to “justification of differential treatment” and
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not “discrimination”. Exactly because differential treatment is justified, it
is not qualified as discrimination.

e In the research the conceptual issues of discrimination are also
analysed on the basis of Georgian legislation and respective practice.
Approaches of the Constitutional Court of Georgia as well as Special
Report of the Public Defender of Georgia have been studied. Conducted
analysis has revealed strengths and gaps of Law of Georgia of 2014 “On
Elimination of All Forms of Discrimination”. Relevant recommendations
are elaborated, which are aimed to fill these gaps'*. The accent is made
on the necessity of increasing the conscience of society. The role of state,
society and NGOs is emphasized and the importance of international
cooperation in the field of non-discrimination is stressed.

List of the publications related to the topic of the thesis

1. Natia Kintsurashvili, “Basic Concepts of Discrimination as per the
Fundamental Judgment of the European Court of Human Rights rendered
on the case “D. H. and Others v. the Czech Republic”, Human Rights and
Rule of Law (collected articles), editor Konstantine Korkelia, Thbilisi, 2013,
pp- 151-186;

2. Natia Kintsurashvili, “Main Aspects of Direct and Indirect
Discrimination in International Law”, legal journal “Justice and Law”,
2015, #2/3, pp. 84-95;

3. Natia Kintsurashvili, “Concept and Practice of Positive Action in
International Law”, legal journal “Justice and Law”, 2015, #4, pp. 70-81.

'* See respective paragraph of the Dissertation Herald: “Chapter VII — Theoretical
and practical aspects of discrimination in Georgia” (N.K.).

55



