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LodoMMOLYB0YIBHMdS  0m35¢oLobgdl  ghms  LsToOH oM
©53IPOO 35O gdGOOL  FJuEYEgdL.  LogMSTMMOLM
L535MHs@LYB0YJBHMdS  3393@06gds  JoMmdomo  L¥yggMgboGgdol
3@o@039»o 35G93™M0ool L535M0EgdMO3 sbsenmysco.
L59OMSTMOHOLM 1535OHMSBBOGJEHMDOST, 1396 9b0GHgEGHOL
3690l dglidobs  35¢YdMEgdomO  3mI3MbgbGHO. LogMmsdmMoliem
MOH00YOHMMBYOT0 ool ImbImds Imgdzs LodsMmmEgdmog Bo®bmgddo
5 YN0 MZoBsHBOOLOM 500339Ms JoLo MZ0MbYdIMMO -
M3MBGHOMM 250myqbads.

Log@msdemmolm  Lods®mowdo,  LogMmsdm®molem  badaMorsn-
bd0gdEBH™dOL 3Mb3onEos MGMEEIOs L9 STMOlm
L5356MEGIM0Z MM0IOHNMOYT0 “@9gao@0dd dmbsfomgmdsls”,
653 boggmlon®  0mcoLdmEgbEosdo  gsbmEsm3gl39dgEos
153560 056MIOLOYSB, 306500056 0539 36003bgemds
“@0303H00HMmdoLs”, 9moEegh  LogMmsdnMolm  MMHM0gMoMdYDB0
153560056 dmbsfjoergmdsls.

9499650b59005, ®Md XVIII Lo 39960L BogMHmsdm®olm bodsGmnols
@9dbozsdo  “BogMmmsdm®molem  bsdsGmEOL  bYBogd@OL”  (3bgdsd
5QR00 396 ©509330Ms. LBogMMSTMMOLM BoToMHMSWLMBOYJEHMOOL
3mb39nE0s 96 9oL mblgbgdwo gmexgols (Chr. von Wolff)
@5 35¢9gwol  (Emmerich de Vattel) dwbgdomo  ULosdsogools
@5 9OHms  BsdsMmerol  Lsgombgdolsdo dodwgbowr Lol gdw®
LobgEddm3zsbgErmgddo. 0o 563 3obEoL (Immanuel Kant) “Zum ewigen
Frieden” - “0s®sovewo 993000mds”-80 33b30gds. XVIII Lowyzmbol
of9HME, 35BHI0Es S 396G0E 3300935BMdI6 gMms LdsGmnol
SGHIMBoG0390L,  MMIgrms  gwgdgbBgdoE  0930930M39S©
fomdmpqboo ogm @ws0dbool mgm®mosdo. dggb®sdgdg borzmbgdo
L59OMITMOOLM  BsdsGmEol  BHsgzegdol M35l BOOLom, MmOO
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9603369 mz560 mgmE0s - BHLEHMOMSE0MO s MY30boMbobGWwo
0960900 25630000M:0. Mg 9gbgds 30639, 0go 3mboE030BIol
90056001 900L396 gooygbe.

5909006 gMms LsdsM ol Jobgz0m ymzggero bwyzgMgbrmero
Lobgdfogm  5005Mgdmwos gmbsdlb@Mo MEwgdgdol
9535Mg0s©, MMIJoE LEgOMSIMMOLM  Sb3sMGBDY  SOLYdMISL
5000 §9390L  bgolgwgdol 8ows  33wob  dgEYRs. IO
139609690 MsbsLHMOHMBOL 3H0B3030L Jobgz0m, LygMMsdmEmolim
065999Mm3MMdOL  gggws  3030¢0DBYdOMwo  9gMo LM gdEMdL
13996059960 MBEGdJO00 s FMZoGMDYO0M. JMMS 1ToMMSWO
9000565 ©s9M300Jd0s gMm3zbmer LwyzgMgbodg®H g s dobo
0903mMd0L LogMoM MbbIMdsbY.

»s30 11
XX L3969 s dmdmagds bsgHmsdmmolim
L5FoMMoElvgd0gd@mdols Gglisbgd

LoOoLYOESE0M bsdMMIol dgmeg mogdo obbowrmos XX bsvy-
3Mbol BHogegds LogMHmsdmMobm LsdoMmmsElidogd@modol dglobgd.
9399990 530 90dMds LEGOMITMOOLM LETsMHMLYd0gJEHMdOL
3063983 MO Lo300bgdL MIMsIMEOL s (3030 IOl 3gMHOMPOL
LogOMsTMOOLM  LodoOmEgdMog  Lfogangdsdo.  swbobodbsgos,
O3 LogMmsdm®olem  LodsMmmoldogdBHmodol  mdEH®mobsby
36033690 m3bs 0dmgdgs LMoL MGMOHO5d0 LogMmsdmMolie
L5FoOOOL  0IBGHMOMOOL  Fgbobgd  OIBEHMOEFOIO
6930bombolg o 3mb3gnE0gdoL  MOMOIOHMEI30MHOL30MYDdST.
3905000  40005G5  0dob  dgbobgd, ) Mo [oMImoyqbs
LogOsTMOOLM  Lodo@mol  65dzoe  Logobls s  bsdgow
L59OTMOHOLM LsGMNWOL bYBdOIAHL. MYLEHMMsEOMEo Lffogegdol
0565b350, LogHmsdmOOLm  LodsMmMEOl  SOLYOMDS  SWOIMGOIYOS
dobo  3mHBoGH0MMHO  BogHMETMMHOLM  LoFsMMMIdMH030 39690056
@5 3obo  LobBYI0Bs300b  A9dMIE0bsty, Goz o3 ULfogwwrgdol
9OMEIOM oMLY ME  dmbodmzMo©  Fgodwgds  BsomzoemU.?
M9LEHMOM5309900 Loggdol 0ligMOo FoMmBMToYYbEgd0, HMYMMHIdO3
56056 BM0o3gwo (H.Tripel 1868- 1946), sbzom@o (D. Anzilotti 1867-

2 D. Anzilotti, Cours de Droit International (1929), p19
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1950), 3935¢wo0gmo (A.Cavaglieri 1880-1935), 3soqdm®bo (P. Heilborn
1861-1932) o ™39b63s00d0 (L. Oppenheim 1858-1919) 99lsdsdolo
53000009096 5 039396 MYBIL, Mol dJobggzom: ,Lobgwdfonm
0om3moygbl LogMMsdMEOLM LsdsMMEOL JMMOEYMm Lrydogd@L*
©> 6Omd oo  bg9096mw  bobgedfonmgdl  gosBbosm
LEM@o  LEgOH®IMMOLM  LodoMMIWLBOGIBHMBS.2 00  53GHMM™S
0350LsBMoLbom,  Lobgedfoxzmlsmgzgol, GmamOE  bmEoswemo
X399IB0LIMZ0L  0©IBEGHMOMdOL  JoboboFgdwo,  LogHmsdm®molim
LoBoMMoELYBd0gIEHMIOL 3MbEIBRE0S 39sHY39¢ MEL 15T5TMdU.
020  969m39  dgLodEgdWMBdsL  0dergzs  Lobgardfoxzml  foowdo
Bodmygoodgdo  bggemgbmemo 6905 ,FoMdmoagbowo®  odbsl
L5gOMITMOOLM  LsdsGmsendo. MHgbAHMOs30mwo  bHegegds
L59OMMSTMOHOLM MJIMBSL 500d350L Lobgdfogmms LyBMYSMYdS®
5 MoMYymxl 09l ,w96039MLIMOO BJOIMSMMO bobgwdfonml
dglobgd“.*

930D0mbolEJBOL doeolibdgzs, 9ogbgem LagMmsdmMolim
Lods®mEolbomgol  dobo  3M0BoLOB  godmygzsbol  Bobboom,
396306HMd9d905 ©YIMZHE 0O BoligMEMmdIdOLs s 060300l
©5330L  LvyG30om. sbowo  bmgom-glodmwmmyom®mo  bsllosmol
9Jmbg  500mbhgbgdo 8603369 M396  BodBHmMdL  Fomdmoygbgb
6930bombobGms  FbMHoE  Lobgedfonml  LwggHgbo@g@Eols
@5 bBogdBHMOOL  BHMooEoo  30aMmIgdolL  eMyma3sdo.
6930D0mbolGHIOOL  MZdWLsBGOLOm,  sbogro  LogMmsdmMolim
Pologo  Mbs  ©oxdbgdms  356mbls o LsdsMmomeErosbmdsls
©5 oM dseomBEgdsly s Labgdfogm  LyyggMgbo@gdU.
6930bombolGo  93boghgdo  M30MmOL3OMPYd0E  LogMmsdmMolem
@5  d0obobgedfonmgd®ogzo  LodsGmerol 93396  godoxgbal
@5 dmbobGmo dgbgegdgdl 0B0osMmgd96, o3 0yMISMYIMOL
Lobgedfogml bm39M9b0GEOL 3bgoob, LogOsdmobm
L5Fommol  Bwzg®abo@gBHol  goblsbwz®gdom  Bsbosggwgdsdo.

3 H.Tripel, Les Rapports entre le Droit Interne et le Droit International, 1 RCADI (Recueil
des cours de 1I'Academie de droit international) (1923) p.82 ; D. Anzilotti, Cours de Droit
International (1929) Vol. L. p 47; A. Cavagliery, Regles Générales du Droit de la Paix, 26 RCADI
(1929-1) 318-319; P.Heilborn, Les Sources du Droit International, RCARDI 5 (1926-I) p.11; L.
Oppenheim (R.F. Roxburgh Ed.), International Law : A Treatise (1920) p.18-19.

4 L.Oppenheim, The Future of International Law (1921), (transl. of a 1911 German text)
p.12-13.
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MILEHMOSE0 s H30DoMboLE Lfogewrgdsdo LogMmsdm®olim
LoBoMMolgdogd@mdolb  3mb3gnzos  860d3bgwmgsb Gl
SLOMEgdL. 9P dgdmbgg3z5do LogMmsdmmolem LsdsGmerols dggwo
0©96EGHMOHMBOL 256sbergdol, dgmeg d9dmbggzsdo 30, bobgwdfonml
3960bMb0g035300L, sbogro LogMmsdmmobm gdogom Bsbsizwgdol
035LsBOHOLOM. MoE Fg9bgds 3030 Mol 39M0MEOL LogMmSTMMOLM
L5FoMMOWLBOgBHMOOL  3mbEIBEOJOL,  dSELsbodbsgos,  GM™J
50b0dbMwo 39MH0MEOLOMZOL OTobIL0sMYdYETs 0TgOYREMYJOST,
3MbxBOMBEH3008 @ 39bbgmJogdsd mogobo  335¢0 s8R0
L59OTMOHOLM LodsMICOl 93309350900l bodMMIgdL, MHMIgEms
dobsbo  ogm  LogOmsdmGOobm  dI30MdOL  FgbomBmbgds.  9.§.
“O950obBHTs” 033093509005 5305600 MgME0gdL  Loggrydzers
oo R3@gds oML, bmmm 03 IbsMhgbgdds,  MMIGILSS
“000950obBJO0” 9iMm@Ydsm, 3965MAGL LogMmsdm®moLm bsdsGmEol
0960530 IO M-LodoMmMEYdM030  Bgbgbzogdol  dogds
5 2560330390, 356l dméygbBomlb  (H.J. Morgenthau 1904-
1980), 3963 wwGHIM3sbGoL (H. Lauterpacht 1897-1960), dso®l
0030010ols  (M.S.  Mcdougal 1906-1998) s  3me0g3yeby
BO0AsHol (W.G.Friedmann 1907-1972) 6536039030, dglfogarowos
L59OTIMOHOLM  BoFoMMWLMBOYJBHMOOL  Momds. (3030  mIol
OLOWWYd0©Y, S0 gMEgdol  dobdowbg  LogMmsdmMoliem
LoBoMMOLYBd0gIBH™MdOL  3mbEgnEos,  MMIgwos  d96MHYgmdS
0©Jo0BILS 5 MJoeoBAL FMOL, gserodYds 9.§. 063w ool
3Mb639nE0s©. Laghomm 0b@gMglgdol o330l dBIM©O LsFoMmgds
3965306HMdgOL 0LgO LgMHMSTMMOLM MMYBOD30gdOL 3D,
OOAMOOE  SMOL  A5gMM. bbgs doBOJOL FmEMOL, goghml  Jobsbl
0om3moygbl 5530560l MBEGdsMs LogHModMEOLM LsTsMmmEO
obgmo  LobEJIoL  RsTMYs0dgds, GMIJWOE  F9M3Z)MEFOos©
doobobgwdffogmad®og MOMOYOHOMIGOU, MONOYOOMIGOL
bobgadfonmbs s ol dmdowsdgl dm®ol, gobols LygMmsdnGolm
LoBMPdMadol  Jbxgemdol  Logbo. 1960 g, 096 mUL
3959600 sb58dY, 302eMbB0sE0BAL 50560l BMBLTIEEH M

MREWGISMS IMM3]39Q S(3BOIOL S 50sMIIL ,gzgs baenbols
030005300 33930L Y3 gdsL“.* bobgrdfiogmoms dmmol bomdols o

5 UNGA Resolution 1514(XV), holding the Declaration on the Granting of Independence
to Colonial Countries and Peoples.
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dB5MOO JEMdIWMO 3OHMIYIJOOL 2ol FMNGEo AobBMImao
©O0QE MM SLOKYYIdL 39ebob3zol Lsdmermm (BobswrMo) s@ob
30E0399M-LodsMmgdMH030 I609369cmds. 1990 awl, gzmm3ol
MLORONbMYOOLs o M565FIOMIMBOL 3MTobool Lodo@ by “sbogo
9360030LsmM30L  35M0DoL JsOBH0olL” Jomgds, SLOWYIdL 3030 ™mdol
3960m©b ©s 930M™m30L  IbsFowgdols @y 3MBROMBESE00L 9o
58053090 mo©  (3b5EYds. 356L IMMYbGHIML  Fgbgmwrgdom,
LogOMsdmEObMm  LsdoMmogro  0olgg  39LARBOWOL  LoLEYIsdos
dmggoawo,  0po  LY3IOBYw  9OHMZbw-bsbyrdfogmms
056bdMd0L Fggy9 FoMmdMTmdOw0 bmMToms Lol dss, GMIgEos
0039mgMHoos  LoghmsdmMobm  bganrdg3mrvargd9gddo. dolbo
5OLYOMBS M JOMOMOIP BOJBHMOM0Z S139JAHBJS sTMI0IOIMO.
9B9b0s,  ©YIEIBGHMIWOBIIMwo  Bsbmysmgdol  Fgztms  Jmeolb
Joor 3900l odsEsblYdMEO goboflorgds s Labgwdfoxzmms
SMEOWYGOYIN0 ,5DBMASMYIM0Z30 06FJMLO® .

3963 ©@NEHIO35DGHO L5gM05dMOHOLM LodsGmolvy-
0093dB™B0LOET0  MGYRS35M  JoEMISL  963000MgOL.  ZoGMmzgwro,
9b 5oL 4963000569050  LogMHMITMOOLM  BIPIMICMGO  Msbs-
093MdMHMBOL  Fotyargddo, Lobgardfogmmsmgol  LagMomsdm®olim
LoBoMMoElYd09gd@H™dOL  F039m369gd0lL  MomJdol  FHMOOE0YO
doamds. dgmeg dgbgegds 30, 9yMTsMmgmdL LogMmsdmMolem
L535OMob009dBHMdOL  godmygbgdom, 3mbBo@owm®mo bodsGmEom
oM LEYOMFMMOLM MBsTJGAMOOMBST0 ymzggwo 0bwozowol
Bo®3500. @WBHIM3SDAL  J0sBb0os, MHMI 3oMY 3MEOG0IS 56
005993000g00Mgds LML, 30MY (3030 Mol OEHMEMAOLIHO
wMomsbbdmgdsbo  dsewol  dmemoGogol  boggmo, LsgMmsdmMolim
Lsdsrogrol 89dggmdom 56 dmfigidoygds, dmdsgswo dbomgsbo
©5  3M33OMABbMBOMYoso 0gbgds. Lobgwdfoxml LogMosdm®obm
L535O@ol9009dBHMBSU, ©@BIM3bGHO Lobgandfogmls
doMomd©  3Mb39BE0s®@  93boadl.  dobo M3 Maby30m,
L59OMNSTMOHOLMLSTIONGIN0Z0 35 JIOGOOL  I30LMIOOm,
Lobgadfogmlb  Lmgg®gbo@g@olb  dgbwmzol  dgdmbggzedos 30,
Lobgedfonm 0039 dmgnemdom  0bs@hmbadl  LogOmsdmemobim
L5FoMNWLMBO0YJEHMO.

ALOGoMl JEMdIOBIE00L 965390MH™M39 Bgbmdgbo, Mmdg-

o3 9.§. 9030 bmBEoml bGHMHwdEvIOgdol MH®393sL 0f393L,

15



MO IgBHo 9360690l LogMmsdm®molicm Lo ldog]E™dOL
3b6900L, MmameE LobgwdfonmbBy mM0grbEGHMIdMWO 39LEHBIYOHO
DoLM0goL HoMdIl s o 3M0dBH03ME 458MmYgbgdsl. LogHmsdm®molim
LMoL sboe LFogwgdgdl o6 893 dsgzgdosm bogOmsdmemobim
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L58oGNWOL o050 Bwd0gdEJd0, 33¢3 MBIO0D LogMMsTMEOLM
Lo YdH030 LobEBYIol dmogz56 Bmbsfowggdsc.

oogo 111
Labgerdfoxm - LogMHmsdm®olicr BsdsMm MOl doMOMSEO LLBOYIEO

obYMHGO300L  BgLsdy ™s30 g™y Lobgwdfogml  Bromdsl
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LodoGNgdmHog 3603369 MdsL, boebol  MZ30msdmMm33930Ls
LobgEdfonmad®omdol  3mb3gnE0gd0L OO IOT0ToMMYOSL,
Lbobgadfonmosb  Lwdogddoms  2o0mymasl,  Gmames  sbowo
Lobgadfoxml  Bsdmyserodgdol Igmml, sxMgmgg Lobgadfogmls
096EGHMOHMBOLS s 3MBE0BMOEHYEHOL Lozombgdl.

L5gOPSTMOHOLM LHToMH MO0 LobgeTFoTMb AsBobOES3L, HmymMs
L59OTMOHOLM  BodoMMEOL  OLAEAMOOMESE 0PSO  LLIBOIIAEL.
L5IOPTMOHOLM LTSN GOMHOZ MMNOYNNMOIOT0, Lobgwdfogml
g3gws  ozolLgds  935390MEIds  bY3gMIBOGHIAL.  LYIZIOIBGIGO
LsbgadFonmlb 3me0E03099M-L535MMWYGOM030 MZ0LGds, AMIGELS
399Bb605 FoollsdoMmmMEgdmH030 s LogMHMOTMOOLMLSTSOMNEIIOHOZ0
21399AH900. LogHMsTMMmOLM Lo, LodsMmol bdog]Es©
o6 800Bbggl Lobgedfonm bgwobrrwgdsl, sMsdgE  d0e0sbs©
Lobgerdfogmb.

L5GOMITIMOHOLM  LEFsOPOOL  EMIBHMbsdo  Lobgwdfogm-
9060MdLmSD 53930009000 MO JOMOMOPO  MJONOYOHO-
Lofobsodagm  mgmeos  s®LYdMBL.  dgodegds  oGdmbgdom
0mg3sl, OHMI ©EYOWOLGHWOO MIJMNOM0s s 3ModE03s, MMIJEO3
0533300009005 bEYOMSFMMOLM BodoMHMOWLS S LogMmSAMMOLM
MOMOYOMMIGPI0  Lobgewdfoxgmgdmsb  dodstmgdom,  860d369-
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wmgzsbhos 90 mMo  MOD0IOHNLHoBIsWI©Iy™m  IMLsBMIOOM
500l 29B30MHMdYOMWoO.  30M39W0  MIMO0S, OMIJWOE  ,300L-
GoBMEoco  mgmeool®  “Constitutive  Theory”  Lobgwomss
36Mdowo, 0035wolfobgdl 500sMmdOL  od@ol dgdzgmdom gMmO
Lobgedfogml  dogM, dgmeHg  9gOHOMBIOLIMZOL  bogOmsdmemobim
1535Md0g]BHMdOL 8060FgdsL. 58 Tgbgegdol Msbsbds,
»9005MJO0L  odBHob“  25dmygbgdom, Ubgs ULabgwdfogmgdo  sboen
Lobgedfonml 55mbgdgb. sigo 99dmbgzgzs80, gHNMdOL Labgwdfonmeo
00boddgmo  L385M0L0S  5POMIOOL oGOl  9MLYdMdsdo b dob
305MLYOMOS30 MIMbgds.

39069, ©93M30I0 M ME00L “Declarative Theory” 0obsbds
30, bobgadfogml sOLYIMOS ITMIOIOME0S BoJEHJOOL SOLYIMDSBY
5 L5IOSIMOHOLM LETSMNWO0 YD LEbYEBHoBMIOHOMdOL
3600@9MH0dgdmsb 58 Bod@gdol  FglodyzoLmdsby.  dglodsdolsc,
50 90amdol 0sbsbds, Lobgwdfogml sMLYdMds Fglodergdgaos
5005MgO0LRSL MM 3000JOWSE. OMEILIE A9M3IZIMO JODMOOL
LAoGHMLOL  obLsBEgmOL  Lsgombo,  Lsbgwdfogmms  dm™ol
M5BHAMGOSL G99bgds, 56 sOLGdMBL bsors sygbowro fglio 0dols
dglobgd, 0y GoGmd Mbos 3bml 95 vy 00 Lobgwdfoxmd, gl 0w
ob 9OHMMds, 96 Lbgs Lobgwdfoxml Inmbmgbol bogwdzguw by o®o
39653bo@Mb ol 500sMgdsBY.

9O®MdoL  Lobgardfommgdmozo  LEGMLo,  3GobEoddo,
5©00MGOOLORSD  ©9TMY30YOJE0s.  8dL 30, 00  ©sb33bs9Y
903953560, MM LogHmsdm®mobm  boBoMmogls s 36Mogd@ozsdo
56OLYOMBOL  LobgwIFonMIIMOMdOL  MJowMo  3MOGHIM0IJd0. ol
O™,  Lobgedfogmms  Logmmodm®obm  LadsMmoEoLvyd09IEMOS
o6 5MmOL  oIM30©YIMO  bEYOMSIMMOLM  YODOGOHNMDIOOU
bbgos dmbsfowggdby, ©sdepa®mgdgeros 1970 farol ©gzes®sgosdo
LogOH®sdMmOOLeM  LsdsMmol  3GM0bEo3gdol  dglobgd,t GmIgEdos
6500g35009: “gmzggeo Lobgwdfogm 3swgdmwos ds@ogo bigl bbgs
Lobgadfogmms  Lods®mowbrydogd@mdsl”.  s3sbmob, ©Y3WsME0s
90035bgm0logeb o6  Foxbogl 9339 9MLYOME  LogHmsdmGobm
Lodomnol  bmdogd®d  Lobgewdfogmgdl,  sbensfomdmddboero

6 Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations. A/RES/25/2625 .
24 October 1970 .
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LoBoMNWIOMH030  EOWTs.  FoOMEEALORYGOOL  LogOHMSTMMOLM
LoLsToOMEMT  50bodbs, I FHIOOEGHMOOMO  INWOEMBOL
35¢3030L(39308  LsgMMSTMMOLM  BoTSMMNEIGOMOZ0 35 EIOIDY,
360390905 BMWME  Lobgwdfogmmsdmmols  YOHPOogOHmMdYdbY.
LobsdoMmmerm oldgbL - ,,BMYsO LogMmsdMMOLM LTINS 56
390393L 5809300093 MdOL 4dmMEboYOOL Tglodsdol 53Mdog3sL.
599096 2o9mBobsMy, 0go 50ygbL, GMmd 2008 ol 17 mgdgMgzsels

7 1CJ, Accordance with International Law of the Unilateral Declaration of Independence
in Respect of Kosovo (Advisory Opinion) General List No. 141,22 July 2010.
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580300090 MdOL  398MmEbogds 96  9[obssdgygds  bBmys©
LogMMSFMOHOLM  LodoMmMoEl“E bbgs Lo@yzgdom, bogHhmsdmmolim

LoD bgo@mogm®o Mhgds sMslobgwdfonm §omdmbsoddbol
9096 593000 9dEMBOL 2odmEbogdol JodoMom.

A9IO0GHMO0Mo  JoEosbmdol  35E030L3gdolb  3MGobEo3do oM
0oMm3moy9bL Lobgedfoxmlb 39Mm3sbgbEGHMdOL As6sbEH0sl 0d Lsbom,
OMAMOE 030 dmEgdmee 8mdgbGdo sOLYOMBL, M8 3393w 0bgds
©5330L  Lodremgdo  Lobgwdhoxmms Jnmob  MHNO0YHNMdIdTO
5 59996 259mI0bsty, 56O 3MEIwEIds Lobgwdffogml dogboom
0MLYOME  5IMY30YOCMBOLIMZOL  GIMIMEr  IMIMHMDYdbY.
30bmgmb  LsM93m3bogom  25050Y39G0wgdsd,  SILEHNYMS
A®5003E0wo  JmlsDdMgds 0dol Tgbobgd, MM LogOmsdmGobim
LsFoOMowo  Bgo@®omMo  MBgds  godmygmgol  Lsgombmab
5353006900 odMYmRs, MMAMEE SbYMNO 56 F90dwgds BooMZoeMs
396mbogMo@ 96 3956mbme. odmygmas 56 5oL IMFglmoagdeo
L59OTMOHOLM LoToONEOm, MYd3s LEgMMIdMOOLM LsdsMmoEds

d90d@gds  @OMGRME0OHML  ©oIM30IOMOOL  godmbogdol
3M6309¢) Mo BodBHo, 0¥ 030 9353006093 0s ool 356mbm
2990g9b9gdsLmb 56 50393l bbgs 0839MoE0mE BT, 4sdmymaols
99399GH056md0Lom30L dbmerm d830Md0sB0 s ©IIMIMSEH0MEO
159v95¢093900 9GOl Jobogdo s doseols odmygbgds, M356mbmdso
doohbgzs  ©@o  03Mdogds.  LogMmedmMolm  3obsdgymdMmHmdado
56 SOLYIMBL  39BBTMBS(3MbLYBLLO)  godmygmazol  3mbo@owmo
MBEgool sOBYGOMBOL 1b530bMD s 393806HgdOm.

LogODSTMOHOLM  LOTIODOO  30MHPI30M 5O MY 0MHIOL
Lobgedfonmsb 89950969 bdogdEHms Fodmymaol Lozombl. dobs
090 00005 5§gMH0RGIL LEbYEEHoRMMS LOToMMoTIIZZOMYMBOL
Lods@meol  39939mdom,  LobgedformgdmomdOLsMZzOL  930-
@Wgdgwo  dmbmgzgbgdoms @s dgbedg  Lobgedfogmms  FBOHOELE
3Q0SMOOL 9RO OMBdOL  dmmbmgbgdom.  Logmomsdm®olim
L58o65¢0d9933000M9Mds  BogMHMTMOHOLM  LodoMIOl gOHM-9MHMO
g439wobg RO Foboswdgamd®ogzo Fobss®bol dJmby sMos.
9u gbgds MMM 99 ©MROL  mgmGone  dgdoygbgwl, olg
Lobgandfogmms 365dGH0o3ol, HmIGoE Moo 9MogMHma350M35600.
Lobgandfogmms  LsdsMmowdqdzzomgmds  MBOH®  FMEWoG03MOO

8 Kosovo AO, sipra note 5, at paragraph 84.
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360 m3qL0s, 30MY LsTsONEGOMO3Z0.

Lobgwdfogm  3m6E06M0@gBHLs s Lobgwdfogm  LodsGroswn-
0993300069MdsL IOl BMbsdgbEBHNIMHO  2oblbgsggds  SMLYOMBL.
G9Mdobo “Vobgardfoxzm 3mbEHobmo@gdo® godmbsdegl d9dmbggzal,
OEILSE 900 5 02039 Lobgwdffogm  gobsgMdmdl  sGLYdMISL
AIO0GHMOOo0LS @S Fmbobegmdols  ®omEYbmdol (33K gdols
9019H95350. 36GH06M0GIBHOL  JoMOMIEO OB  FEYMTSMYIMOL
Lobgedfiogml  doge, 49033910  3960MEOL  2obdogermdsdo,
365dBH03wo© 03039 GHIOOGHMM0Ywo 99050y)bemdol s 03039
LAHOWJGHYOOLS vy FToOHMNZYMdOL  LoliBgdol  dgbo@Pmbgdsdo.
bowe  ,G90dobom  bobgerdfonm  LodsMmmedd3z0MYMdS
500b0dbgds 396339 A960GHMM05DY 1396 9b0GHgEGHOL
993300 3530390 LsdsGMWgOMHog Logombos Jmd3egdbo®.?
Lobgedfonml  3m630bMo@gdHdo  0gmwolbdgds  bobgwdfonmb,
O3 LEgMHMIAMOOLM  BodsMmEOL  bYBdOgJBHOL 0IBEHIOMDS
@5 MPY393™ds, ol BHIOOGHMM0sby vy dobo  BHIMOGHMOOOL
3600369¢0m3s6  Bofoerbg  bgwrolngzwmgdol  (33¢00L  306Mdgdd0.
»09905dMMOLM  LsBsOMEOl  1d0gdBHdool  0©IbEHMOMLS
@5  MPY393H™d5d0,  0golbdgds  Lobgwdfoxnml  3odEHmdmog
MPY39GH™MB5BY  ©oxdbgdo  Lobgwdfonmms  LogHmsdm®molim
L5350 9dBH™MOOL fyz9@™dS“.!1? 3mbEH0bM0EgBHOL 3OrMmdEgds
390d@gds oL BMA0gHom Lo sbygdm 30000090580, GMEILLE
Lobgdfogm  Mmameg  LeEosy®o  mOmasbobdo,  ©HMgdom
00913905 3HIMOGHMO00L Mm39935300L, dobo F9dsygbgwro bsforgdols
3900mygmnol s 3s0  GIMHoGHMmOogdby sbowo  Labgwdfoxmgdol
Bo9mygo0dgdol 999390. LoBMYsMGdsdo dmTbEIMO LME0SE YOO
6493990, dobo  bmEosem-93mbmdodozmo s  3MmE0E03YMHO
LEAHOWIEHOIOOL ByMgzs Mogobmsgs M 0f393L  Lobgedformb,
OmOE  LOYOSTMOOLM  bEoMNWOlL  LydogdEOL  odMHmdL. 0od
Lbobgardfogmms Jgbgyargds, HmAwgdoa bId0gdEHOL LsdsMmEgd-
03 LAIGHMLL 2obLsBM3M9396 LEgMMITMEOLM  MOMOYHNMdYOJO,
3963060HMdGdM0os  5GgMMAZ50MM360  bLBogdBH MG dobbgdom

9 Professor James Crawford SC; Professor Alan Boyle. Opinion: Referendum on the
Independence of Scotland - International Law Aspects.(December 10. 2012) p.71

10 JI. A. MomxopsiH. IeHTUYHOCTh, HENPEPHIBHOCTh U IPABOIPEEMCTBO CyOBEKTOB
MeXayHapoaHoro npasa. CoBeTckoe rocyaapcTBo 1 npaso 1958. Ne9. C. 61-70.
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3MmBGHOLGHWM@MIL.  gmgowo  0vgmbemsgool  36Mogd@03mo
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Lodo@mogrdo, bdoMo  dgLsdg  Lobgedfogmms  B9bgz3mewgbdm®
B90sBgs ©odM3000930 LogMmMSTMMOHOLM LsTsOHMEOL LwydogdEoL
L5gMSAMOOLM  BEASGMLOL FoBLEBOIMS, M3 BMyx IO 30MHO30M
§0b5500gamdsdo Im@ol geols s Lobgudfoxzml bv396Mgborero
Bgool  259MmboEEgdslmsb.  Logm@e®gdms dacr@Gool  J399bgdols
(QbEHMbgmO, WsBH305, WOEFZS) 3mBoEos LodFmms  353d06H0LL
2990mygmRobmsb  ©s35300M9000m.  Loddg obos, ®md  blgbgdwends
930039005 A9BoEbogl 1940 (ersdy GBI LEGMLOL
2962MdMd0L Fglobgd s Logmms®o ™s30, Miobwgwo gHmMdYdOL
0©36¢MO 1w9d0gdBHYds®© doobbogl. o@30lL sdMY30dXMIOL
50ybsl,  dob  3mbEBH0bomEHIAHLS @S 0IBGHMOMBILL,  JooBbos
96008369 m3560  LogHmsdm®mobm  LodoMmmErgdMogo  860d36gwmds
36M939096¢Wwo  3mFHI63ool  M35wLIBOOLOm.  LogHmsdmMmobm
LsFsOMEOL  3M0b30390ds s bm®IZRdTs  glodagdgro  goboo
©wo@30L MHL3YOE030L 3MbEH06/0EGIGHOLS s 0YbEHMBdOL 50 ol
956d0eby 9656PMbB9ds, M55 LM STMEOHOLM LETSONEPOL JOMOM SO
90BBOL - LMW 0bMBOL 5T3Z30MIIOL - 53560 Q5TMbOENIMYDIS.

LogOMTMOOLM  LEFoMNWOL  EMJBHO0bsTo 43O EFIWYOMEO
3MbBH0610@gEHOL  2oblobegzMgdol  mobsbds,  Lobgarmdfogml
LodoMMOLYBd0YIBHMds  0©I6GHWOM0s  bgdoLbdogMo  dosbobgen-

3hoxmgd®030 (3300w dgd0L J0IHYOIZO.

osgo IV
Lsgdos®amggene - LsgBhmadmMolie basdsGogrol bvmdogd@o

obgMGo300l  Igmmbg  meg0  gmdmds  bodoMmzgemls
LobgEd{onmad®omdslbs s dob  LogMmsdm®olem  LodsMoslbyy-
009dBHMdL. 3Mb3MgEHMe© 30, bdJoMmzgurml IMIMoGH0E MHgL-
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30035L, MHMAMOE LogHmsdmMobm LsToMmmol sbser BwdogddEL.
dobo Mm3v935300L5 s BogdBHMOM030 567JloOL Fg9RJBL. FoMs 5Toby,
9390990 1530l IO 35M53655390 RI600s 0EIbEHWOMBOLS
@5 3mbAH0bMo@gBHoL  sOLYdMOS  LodoMm3gEml  ©HIMIGSEHO
69b30E 03O s LoJoOMZIML MJL3dO 3L FmMOU.

1918  figwol, 26 3s0bl,  5009M3s335L00L  bgodobs s
69L39¥030L SIS  FodmEbogdol F9dgy, ™dooldo,
gmnowo  d9x50Lbs3g3wol  bolabwol Yz0mge  ©sMdHA0  gooblibs
LodoMmm39wml 9OHM3bmwo LsdFmb obEGMMowo bbmds. Lowsdml
17 Loombs s 10 oy bmg JmMHsbosd Foozombs ,LadsGmgzgerml
©59M3000gd™MBOOL  odBHo“,  MmIol  306M39wlegg  dmberdo
23963b9gdME0s: ,5809M0B LoJoOmzgwml bogbo Lwgzqmabmen
MREWGIMS  FoBoMgdg0s s LodoMmm3zgwm MM MBEGdM3560
©59M¥3000909c0  bobgwdfogms®. 50 EoEH  LssOmzgEml
©99m3M0GH0M  MHgL3dE03sbg, MHMAMME b Labgwdfonmby,
05050539 30 LgM™EMMOLM  LsdsMmmol  sbagr  Lwydogd@ by,
30MHEO300 39303902905 0fjggdl  9b6sdgMmM3zg  LogMmsdmeolm
Lox oMM LOTSMMHE0. M) 30JOMOOL  45dM(3boYd0B M
930, 1918 ol 28 dsoll ggemdsbools 0839605 s bodsMmzgEmls
©99m3M0G0WM MHgL3dE03sl mGol 39dbg SS Minna Horn gm0-
©9%5 BMmol MmOIHOOZ0 bgedy3HIEgds - OHMYBOMO TgosbbId,
0ol dsEroma3 bagds®m39w™ad Booem 39MHdsbool IgsMm39wMds o
33994 BHMOM030 50050 ds. 1918 Farob 27 5330LEMU, dMgLEOL 1918 farol
3-7 356 E0b Dogolb sdsEHgd0m0, HYligo-39Msbool bgwrdg3mvergdols
09-13-9 3mberob byggmAdzgE DY, ,OMLYMNO Jmebbdgds ggMHdsbools dog®
Lodo®Mm3geml  ©sdMm)309d9e Lobgwdfogmo 3bmdL“.! asM@s
500bo, 59 ©™3MI9bEOL Loordem mddol dg9-8-9 dvgberols Msbsbda,
OLbgmo 0L 35¢GIMGdL 5O 25053390l bodoMmzgEmls
Lob35600.2 B8mmJIMwosh §sdmdobs®y, Fgodwgds 0md3sl,
Gd 339 59 396H0MEOLINZ0L HMINO 0I3MOGFOGHVIMIQ SMWOSMIOL
9oL 8MM300gd9o Bods®mMZggarmli MHglidwIdo30L SOLGIMDS.
LodFMms HMLGLS s boMMZgEXMl EIIMIMOGOME MHgl3MOE0 3oL

11 Supplementary Russian-German Treaty, August 27, 1918. XX Memorandum Appendix.
(Izvestia, Sept.3,1918).

12 Secret protocol to the German-Soviet Supplementary Treaties of 27 August 1918: Note
from Joffe to the German Foreign Minister. (Europaische Gesprache, 1926,11Lp.151).
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dmob 1920 Herol, 7 ds0bol dmlizmzol bgerdg3mvyengdol dserom,
LodFmms HMLYOL Joge LodsOmM39w ML IM300JdMdOL de jure
5000090l 9990092, LodoM™M39wMml ©gIMIMOGOWMWo MYL3YdIWO3Is
de jure 3bgL: EJgmds (1918 fewolb 3 0gwobo), g®dsbosd (1920
Dol 24 19dE9gddgMH0), BER053, LaggMsbygmds, 0byPOLds, 0FSW05T,
053mb050 (1921 ol 27 0563560), dmembgmds (1921 farols 28
0563560), 535GHM000 (1921 Herol 17 mgdgm35¢0), Gydobgmds (1921
feools 18 :gd96m35¢00), 350303 (1921 ferols 9 doe@o), 99duozsd (1921
feool 14 53M0o), wdugddweads (1921 fierol 23 mgdgM3z5¢r0) ©s
Lbgo.

blgbgdmeo bgwrg3tvegds BmEOowrGs Imddggdos Lo-
JoOmzgomdo  LsdFmms  bgeolvynwgdols  dosgrsmdMO35  T-
gomgdolL  (m3M35300L) 890po3:  dMmerdg303900s, LbsD  Logdsm-
039 XJO 598096 35335L00L  BJOIMHSEoLs s F9dgy  LLE
3930060l 99950 96mdsdo 893000M@0, Lodogmgdo s LolsbOzmM-
39993900 39964BHgd0 OHMLgmosb LfimeMgo 7 dsolol m3wydgbEol
dgLsdg dmberdo BmEgdreo LaHEzmOl Mobsbds osfglgl. 1921
farol, 11-16 0gdgmzol  LsdFmms Glgmol Fomgwo xsMgdo
3990305 LogdoMm3gemdo.® 0bEgMz9baos 3obbmMEogw®s Mmlgm-
LodoMm39wml bgedn3mmgdoll gdveErgdgdol Mbgdo sMM3930m
5 ®500g Casus belli-b sObgdMdOL Qo6qdg. 1921 ferol, 21 ;mgdgM3zsel
Logdo®m3geml  ©gdmzMe@ommo  MHgL3wdo3ol  ©sdndbgdgeds
369059 55933030 9399460l 3MBLEOEHM0s. 22 MYdYMZ5wL, LodFM™S
Mgl bodoOmgzgeml  Hobsswdwgy  Jgdscroli@®o  0myeHdgomols
Lbsbom, sboeo dmzegdotg 250mwBbs, MGMIgwdsg M @0ds@wydo
fommy0bs LodoMmggarml 9:s3Mm™dsl s dmombmgs JoMmeo
X900l Joeod 9MF960@b (96003560) o 5G306006 gogzsbs.
16 3omFL, Mgl doergdo 93000696 domwddo s gobsgboal,
I 96amMsl o gHM36M LomomMdOMML Jonsd docydol s
dolo  Goomboll MMMIJgomsb T9gmmgds 490990Y30@S s b3dIL
ool 209mYqbgdom Joesdol ©se3sg9ds. 21 Bo®BHL ,0530m JoGM3qw
Bofowgdds ymggo dbMog 99m@ogl mlidogrms xsM9dl, osdscmEbgl
obobo @5  Pobo0sMOPL...doewsd domBo  5dy39Mo@  JoMBgbo

13 Latpol 39300509, JoMm390 boewbol obEmMos 1783-1921 58md39demds
»093960% 1997. 93261.

23



0gdbo“.  gems  @o0ad  3bmd©s  LagdoMmzgerml  ©gdm3MsEovEro
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3960m©3d0@3." 1921 fierob Lad Fmms Hyligmol 0b@9gM396300L 99ao©
396bmO309wEs  LodoOMzgEml  ©gIM3MGHOo  MgL3derogol
LodbgmMm  ™m39935305, OGMIgwoy d0dobsmgmds 0d 3gHomodo
L5JoMM39wMbIM30L 339 ImJdgo LsgHmsdmMobm B39mEgdomo
LodoGnol  bmMIgdol, oblogmmemgdom 30, Lobdgwgmem  mdol
0om3mgdol 306mbgdols s B392wgdgdol Fglobgd 3ssaol 1907 fiemols
dgmombg 306396300 42-9,43-9, 45-9, 46-9, 48-9, 55-9 ©5 56-9 IMbErgdOL
mbgdo ©oMmE3g30m. 1921 erol, 25 mgdg™3zsel Lodo®mzgarmdo
LsOFmms bgeolvynwgds obg 2s0mEbsEs, GMI LojosOmgzgurmdo
LsdFMmgdo 56 sOLYOIMD..'¢ 1922 Fevol, 25 mgdgM3sel, LodFmoms
bowolvnwwgdol  doomdM03o  ©sdysmgdol  bBMbGe  9Ooo
ferolomsgbyg, 3ooblbs LOHME0s® LodsOMZ9E ML bdFmadols 306390
g4mowmds. bogsGmzgmml LG 3o0M39wo 3mblEoGME0s LsdFmgdol
30039035 YHoEwmdsd ©s9d3303e 1922 favol, 2 dsm@EL. 1922 faool,
16 5360wl g96mBsbosls s GHLRLEO-U FMOOL QoBMOIS M35 MU
bgd9301megds, HMIWoms3 MmOMegzg dbsMgd oMo mdzs dMLEOL
Bog0l 306MmdIdDY. 59539 ferol 5 bmgddgml, dbotgms Immol som
G03smlb bgedg3megdol ©sds@gdomo dgmsbbdgds, Gmdwol 1
dvgbeol dglodsdobs 4gMsbos 500sMgd@s LodoMmzgerml LodFmms
bmE305EoLEBHMMO ML3MBE030Ls (Lbgs MgLddEo3gdmsb gMmow)
@5 OLGZLE-U  IM393806MHgMdL.  bgerdg3HIegdol  Fobss®liosb
390m80boMg  ggMdsbos  LodoMmggwml  ,,GHmlgmol  dmzsgdoy
Lobgadfonm@® 500sMHgdL, Mo 0ol ImFAMBL, HmI bgerdgz®wyangdol
oo  ggM3sbos  500sMPOL  bodoMmZgerml  golsdFmgdsl,  g.0.
93093049600 abom LodoMmggermdo bowolbmawgdols
99330l 9Es  AdLOMZoobobgdgos, GMI  Modseml  bgen-
39309gds  3983mM3s  LodsMmzgml  LLO-U 58096 39335B00b

14 Lodol 35390509, JoOMZIo boewbol obEBHmMos 1783-1921 58m03gdemds
»093960% 1997. 93267

15 League of Nations. Records of 3 rd Assemly, Minutes of the 6 th Committee (political
questions). Geneva 1922, pp.38-41 and annex 12; “Documents...” pp. 25-33 and League of
Nations Records of the 3 rd Assembly Plenary Meeting. Vol. I, pp. 201-203 — Geneva, 1922.

16 goo3g dsbsmsdols 1921 ferols 6 ©09393dM0ol Imblighgdomo dsMsm0 3wsEody®
@©@96060b5©30 ,LodoMM3ge™mTo F4Tomdol Jgbobgd*.
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2393039 g0o  30bE0bMoGIBHOL  4oblaHzmgdol  Msbsbda,
Lobgadfogmlb  LodsmolvgdogdBHmds  0wIbEHMMos  bgdolidog®o
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faools, 13 ©9399396OL dodmdo, 5809M35335b00L Fdoms, AWgbos
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939909630 LogdoMmzgerml LU, 8/3 LRLE-b 3gdzgmdoc dg30@s - LLE
39390670, 59 9356513690l 89ddbols dglobgd 1922 Ferols, 30 ©939dd6M0L
bgdg30Egdol  bgdzgwbg.”  dolomzoolfobgdgwos,  G™AI
509350500 BogdoMm39wmb LsdFMms LeE0SEOLEHWOO MHJL3MO0ZS S
dbmemE 2509300565 LM 3-80, 50539 OHMYMOE /3 LARLO-L Fg3G0
bBOgdBHO, OLBLO-b, »3M50boL LLO-U s dyMOLool LLO-LMSL
9O, LEOFMMS BodsMMNWOL MIbIbTs 0das LsdFMms JogdoMol
5913993690 ws@. M3, HMYMOE Bgdmo 3o0bowgm, bydsGmzgumls
©99m3M0GHoMw  ML3MYPWo3s  LogMmdmMolm  3mbgwod@ol
99009300, LsdbgMm ™m33s3ool Abb3gm3wo gobs. 900300056
69300 300L  Lodo®mggermdo  s@aowo o6  3dmbos.  1918-1921
Degdol Logds®mzgml ©gdmzcms@owmo Mgi3w9de030lL JmszmMdsd
56 dmMPgeo G5 bgaro 3930¢s30sbg LsdGmms GHlgml, de jure
9991650 MBs 5OYOMOS LodoMm3zgeml )M 3MOGH0IE Mgl dO3LU,
oMol 0MMOEOWOo  boxkgd3zgo  godmogows  bagoMmggurmdo
LodFmoms  LemEosEobEMmo  ML3wdO30L  Lobom  ©sdYstgdvyeo
0gmdob 396mboge sOLYdMBL.

030l 3om35eolfobgdom, M LodsMm3zgwml IGO0
69L31B¥W03580 MY3MW309MH0  FIMMds  0BL30MOMYdIMO
dboOoFIM0wo ogm b  Lobgwdfoxmb dogH, Fomdmbobgzom
9300093000 Lodbg®mm 0b@9m396300L GleMoTee R Iplele))
bmME0gwgdbgb bbgs dJggybol dmdowodqgdo s Mmx3oE0sYOHO
M6obmgd0, boddg Mm335:305L096 235J3L O 9GS Mg3MEwY305l096,

17 bogo@omggaml LG  3mbLEGHOGHWE0MOO  ofBHgdol  3Mgdmwo  (1921-1978)
d0obo 1983, a3 7-8.
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General description of the thesis
Relevance of the topic

The thesis is dedicated to one of the main issues of the international
law - International Legal Personality. The study aims to demonstrate the
problematic issues related to International Legal Personality in its full
scope and to define legal background of statehood in the internarional
law. The state is the main object of the research, as a primary legal person
of international law. Therefore, international legal personality is discussed
from the perspective of the Peace of Westphalia. International Legal
Personality and the legal basis of the statehood of Georgia is discussed in
the dissertation paper.

The relevance of the topic of this dissertation is, first of all, determined
actually due to the fact that in the XXI century there is an urgent need to
determine the legal basis for developing Georgia as a state governed by the
rule of law (rule of law state). What matters here is that despite the fact
of restoring the state independence of Georgia, in the international inter-
state relations, Georgia today is regarded as a “new state”- international
legal person, one that emerged as a result of the dissolution (collapse)
of the Soviet Union. This perception limits its ability to function as
a international legal person and creates threat to its sovereignty. We
consider that this circumstance serves as the appropriateness determined
by political realism and does not correspond to the respective correlation
and analysis of principles and norms of international law. As a result of
the survey conducted within the scope of the proposed dissertation, it is
obvious that the Republic of Georgia serves as the state identical to and
continuing the Democratic Republic of Georgia. There is a continuous
legacy among them, which serves as the basis of continuity of the state.
Statehood of Georgia of the XXI century is subject to decadence. The legal
basis of its statehood is damaged, its territorial integrity is ruined, and
sovereign will of the Georgian People is not expressed while defining its
international legal status.

The overthrow of the Russian Empire in October 1917, which made
it possible for Georgia to restore its statehood and to serve as a new
person in the field of modern international law. In the circumstances
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of formation of the system of global law, the issue of interrelating the
norms of municipal and international laws arise quite sharply. Change in
the system of international law and international relations of states has
a significant impact on the assessment of international legal personality
of Georgia. It is also worth mentioning here that insufficient attention
was paid to in-depth investigation and research of basis of Georgia’s
international legal personality which, respectively, determined the fact
that Georgia was perceived as the “new state” and its sovereignty was
related to the consequences of the dissolution of the Soviet Union.

Main purpose and objectives of the research

The aim of the dissertation is to present as comprehensively as possible
important aspects related to the concept of international legal personality
and to define issues existence of which determines international legal
personality and the statehood of Georgia.

The relevance of this dissertation is stipulated by the low level interest
towards the topic of international legal personality in the Georgian legal
literature, which defines non-existence of respectively prepared materials
related to such a significant issue of international law. International legal
personality of Georgia has been studied only nominally in the works of
Georgian scientists, whereas analyzing the issue of international legal
personality of Georgia from the legal viewpoint is of utmost significance
and is essential for the development of its statehood.

Scientific novelty of the research and its main consequences

The novelty of the dissertation paper lies in the fact of presenting the
status of the statehood of Georgia and its international legal personality in
a new manner. That is based on empirical evidence and the analysis of the
constitutional and legal acts that have not been discussed before. Universal,
multilateral and bilateral international treaties, international customary
law, legal theories and the decisions taken by the international judicial
bodies that directly apply to the topic of research of the dissertation, serve
as the normative base of the dissertation.

The continuity of states is analyzed at large. It reveals verity (purity)
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of assertion that there is a legal continuity between Democratic Republic
of Georgia and Republic of Georgia. The topic of dissertation expands the
thematic boundaries and fills gaps in scientific study of legal science in
Georgia. The content and conclusions of the paper gives the possibility to
examine Georgia as an international legal person in an adequate manner
from the legal perspective. Based on the comprehensive analysis of the
characteristics of International Legal Person and other topics of this study,
justified conclusions are made, that are present in a separate chapter of the
given dissertation herald.

Theoretical and methodological principles of the research

The dissertational research is based on such methodological basis as
comparative-legislative, comprehensive and formal-legislative basics. The
following other special methods have also been used in the dissertation:
historical-legislative, systemic-legislative, structural-functional, logical
and politological analysis. Basic provisions of international legal theory,
as well as conceptual ones of the general theory of law serve as the basis
for the dissertation survey. Constitutional provisions of Georgia and
international and domestic legal acts have been subject to legal analysis
in respect with International Legal Personality of Georgia to the extent
that was needed to draw conclusions of international legal character.
Derived from a comprehensive analysis of the basis of international legal
personality and its relevant qualities, a conclusion has been made which
has been developed systematically and in a legal argument manner.

Theoretical significance of the thesis

The theoretical value of the thesis is determined by large scale
theoretical issues, dedicated to the problem of International Legal
Personality. International legal doctrines and conceptions is analyzed in
sense of legal comparativism. These issues are discussed in a comprehensive
way, scientific literature and practical manuals of international law
is reviewed. The findings are set out in several important aspects of
International Legal Personality. Specific and appropriate recommendations
are available. The theoretical value of the research is conditioned by the
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fact thatin this study the author lays out a clear position about International
Legal Personality of Georgia and its current status of statehood, backed up
with the theoretic conceptions of international law.

Practical value of the dissertation

The unity of stipulations made in the dissertation paper significantly
enlarges the scientific doctrine of the theme of the dissertation research
and fills the gaps existing in Georgian legal science. The content and
conclusions of the paper give basis for analyzing the international legal
status of Georgia as the international legal person in a novel way. Provisions
and conclusions of the dissertation will assist supreme and profile bodies
of state authority in terms of protecting sovereign interests of Georgia and
promote strengthening of international legal positions of Georgia.

The present dissertation survey could be used at high educational
institutions to deepen the knowledge of such disciplines as international
public law, constitutional law and general theory of law. It will also be
useful for teaching such special courses as ,International Legal Persons®,
»Continuity and Succession of States®, ,The Modern History of the State
and Law of Georgia“.

Dissertation structure

The dissertation paper consists of the introduction, four chapters
which are further divided into 11 sub-chapters, the conclusion and the
list of references used. Chapters 1, 2 and 4 is divided into 2 parts. Only
chapter 3 is composed from 5 parts. Text of the thesis of the paper covers
243 pages, while the bibliography to the text is placed on 17 pages.

Principal content of the thesis
Introduction
The introduction part of the thesis defines the concept of international

legal personality in a general framework. The development of the concept
of international legal personality is submitted by a short historical
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overview. The notion of international legal person has been determined.
The features of international legal personality has been described.

The introduction also describes the research methodology and the
thematic content of the thesis.

The introduction part also explains the purpose of the study -
urgent issues of the concept of international legal personality and the
determination of the legal basis of international legal personality of
Georgia.

Chapter 1.
General overview of the concept of international legal personality
according to international doctrines and documents.

The first chapter is dedicated to the general overview of the concept
of international legal personality according to international legal doctrines
and documents. General historical and conceptual issues of international
legal personality are discussed. Views of Leibniz, Grotius, Hobbes,
Pufendorf and others concerning international legal personality and
subjects of common law are analysed. The state is discussed as the primary
international legal person. The primary source of the emergence of the
concept of international legal personality has been defined. It has been
proved that the work of Leibniz “Codex Iuris Gentium diplomaticus™
dating 1693, serves as the origin for the terminology of international
legal person. The term “International Legal Person” - “persona jure
gentium” is used in its preface - “Praefatio”. This “codex” of his serves
as the collection of positive law entitled “Codex Iuris Gentium” rather
than “Codex Iuris inter gentes”. Reasons of the origin of the concept of
international legal personality are discussed which is related with the
recognition of demands of sovereignty of both the German emperor and
princes of Germany. The relative sovereignty theory of Leibniz enables
him to discuss the appropriateness of the supreme legitimate power of
the emperor within the empire as well as the sovereign authority of
German princes despite the fact that they are united within one state.
It also gives the possibility to demonstrate the whole “union” as well as
its constituent separate territories as the state. According to Leibniz’s

1 G.W. Leibniz, Codex Juris Gentium diplomaticus, Hanover, 1693.
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political philosophy, justice lies as the foundation of political structure and
power. It is only the justly implemented power that can be legitimate. The
concept of International legal personality made it possible to regulate the
participation of sovereigns in the law of nations. It was indeed the concept
of international legal personality that appeared to be the component on
the basis of which participation of sovereign entity at the international
arena would be eventually envisaged by the law of nations. International
legal personality serves as the legal analogue of the political category
of conditional sovereignty. International legal personality added the
component of obligation to the concept of sovereignty. The use of force in
international relations got captured within the legal frame and from the
theoretical point of view its uncontrolled and unauthorized application
was prohibited.

In international law the concept of international legal personality
equals to “legitimate participation” in international law relations, which
in universal jurisprudence is inseparable from justice since the essence of
“legitimacy” itself encompasses legitimate participation in international
relations.

It is worth noting that the concept of “international legal personality”
did not get settled among the terms of international law in XVIII century.
The concept of international legal personality is not mentioned in the
course books of Wolff (Chr. von Wolff) and Vattel (Emmerich de Vattel),
systemic references dedicated to natural law and the law of nations. It
is neither encountered in the Kant’s (Immanuel Kant) “Zum ewigen
Frieden” - “ Perpetual Peace”. At the end of XVIII century, both Vattel
and Kant offer alternatives to the law of nations the elements of which
have been first represented in the Leibniz’s theory. From the point of
view of international law doctrine, two significant theories - those of the
restoration and revision - developed in the 19 century. As for the first
one, it got focused on positivism. From this period, according to the law of
nations, every sovereign state is recognized as the one having fundamental
rights which no longer ends its existence at the international arena as a
result of internal change. According to the principle of equality of nations,
every civilized nation of international community enjoys fundamental
rights and responsibilities. The law of nations is fully dependent on
national sovereignty and common agreement of its emergence.
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Chapter 2
XX century, and the doctrine of international legal personality

The second chapter of the dissertation discusses the doctrine of
international legal personality of the XX century. To be more specific, the
given chapter is dedicated to the conceptual issues of the international legal
personality in the international law doctrine of the periods of cold war
and between the wars. It is worth noting that comparison of restoration
and revisionist concepts regarding the nature of international law in the
theory of law has a significant impact on the doctrine of the international
legal personality. The debate was carried out regarding the fact of what
was considered as the genuine object and subject of international law.
According to the study of restoration, existence of international law is
recognized due to its positive international legal nature and systemization
which can be regarded as the only substantial gain of this doctrine.? Such
representatives of the restoration doctrine as Tripel (H.Tripel 1868- 1946),
Anzilotti (D. Anzilotti 1867- 1950), Cavaglieri (A.Cavaglieri 1880-1935),
Heilborn (P. Heilborn 1861-1932) and Oppenheim (L. Oppenheim 1858-
1919) respectively develop and hold the point of view according to which:
“The state serves as the only subject of intrenational law” and that only
sovereign states have the full international legal personality.® From the
viewpoint of these authors, to grant identity to the state as the social
group, the concept of international legal personality plays a decisive role.
It also gives the possibility to “represent” the sovereign will formed in the
core of the state in international law. The restoration doctrine regards
international community as the society of states and neglects the idea
“about the universal federal state®.*

The effort of revisionists to revisit international law with the view of
taking it out from crisis is determined by the desire to protect democratic

2 D. Anzilotti, Cours de Droit International (1929), p19

3 H.Tripel, Les Rapports entre le Droit Interne et le Droit International, 1 RCADI (Recueil
des cours de 1I'Academie de droit international) (1923) p.82 ; D. Anzilotti, Cours de Droit
International (1929) Vol. L. p 47; A. Cavagliery, Regles Générales du Droit de la Paix, 26 RCADI
(1929-1) 318-319; P.Heilborn, Les Sources du Droit International, RCARDI 5 (1926-I) p.11; L.
Oppenheim (R.F. Roxburgh Ed.), International Law : A Treatise (1920) p.18-19.

4 L.Oppenheim, The Future of International Law (1921), (transl. of a 1911 German text)
p. 12-13.

50



values and the individual. New discoveries of social-psychological value
serve as significant factors for revisionists in neglecting the traditional
approaches of state sovereignty and international legal personality. From
the point of view of revisionists, the new international order should have
been based on the law and justice rather than power and state sovereignty.
Revisionist scientists contradict substantial differentiation of international
and domestic law and share monist views, which lie in substituting the
concept of the sovereignty of the country with the definition of sovereignty
of international law.

In the restorational and revisionist doctrine the concept of
international legal personality plays a substantial role. In one case, in
terms of updating the old identity of international law whereas in another
— from the viewpoint of personifying the state and replacing with a new
international order.

As for the concept of international legal personality of the period
of the cold war, it is worth noting that hopelessness, confrontation and
dispute characteristic to the given period left their own footprints on
the works of the researchers of international law whose aim was to keep
international peace. The so-called “realist” researchers built their theories
on the basis of power whereas those others who are called “idealists”,
continued to search for and strengthen the moral and legal tendencies
in the theory of international law. In the works of Hans Morgenthau
(H.J. Morgenthau 1904-1980), Hersh Lauterpacht (H. Lauterpacht 1897-
1960), Mayers Mcdougal (M.S. Mcdougal 1906-1998) and Wolfgang
Friedmann (W.G.Friedmann 1907- 1972) the essence of international legal
personality has been studied. Before the end of the cold war, throughout
millennia the concept of international legal personality, which has been
varying between ideliasm and realism, gets formulated as the so-called
conception of inclusion. The growing need for protecting common
interests determines establishment of such international organizations
as the United Nations. Among other goals, the UN aims at establishing
such a system of international law of human rights which to a certain
degree will make the inter-state relations as well as those between
the state and its citizens the subject of discussion for the international
community. In 1960, the UN General Assembly declares colonialism as
violation of fundamental human rights and recognizes “the right of self-
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determination of all people”. The political-legislative essence of the final
act of the Helsinki plays an enormously great role to solve the problems
of trust and growing global problems among states. In 1990, adoption of
the “Charter of Paris for a New Europe” at the summit of the Commission
of Europe for Security and Cooperation ends the period of the cold war
and the era of separation of Europe and confrontation is declared to be
finished. According to Hans Morgenthau, international law is still within
the scope of the Westphalian system. It serves as the system of norms
originating from the consent of sovereign national states which are
concentrated in international agreements. Its existence depends on two
main factual aspects: balanced distribution of power among the members
of the decentralized community and the essential “public interest” among
the states.

Hersch Lauterpacht develops two types of approach to international
legal personality. First, within the scope of developing international
federal community — an almost traditional approach to granting the
states the status of international legal person, whereas the second one
envisages involvement of every individual human being into international
community managed by the positive law. Lauterpacht considers that until
politics gets submitted to the law, ideological disagreements of the cold
war do not get settled by means of international law instead of the policy
of force, the future will be vague and unpredictable. Lauterpacht declares
international legal personality as the main conception of the statehood.
In his opinion, by imposing the international legal obligation, even in the
circumstances of limiting the sovereignty of the state, it retains in the
same volume the status of international legal personality. The modern
phenomenon of world globalization, which causes disintegration of the
so-called bi-polar world structures, further diminishes the essence of the
concept of international legal personality as the Westphalian type of order
focused on the state and its practical application. So far, no new creative
approach has been developed towards the international legal person.
Despite this, states, as main persons (subjects) of international law still
remain as main actors of the system of international law.
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Chapter 3
State — the main person of international law

The third chapter of the dissertation is dedicated to the essence
of the state in international law, the international legal importance of
the constitutive and declarative theories of recognition of states, self-
determination of the people and inter-relation of concept of statehood,
secession of the entity from the state as the method of creation of the new
state as well as the issues of state identity and continuity.

International law regards the state as the historically developed
person of international law. In international legal relations, all qualities of
the state are related to sovereignty which is the political-legal quality of
the state with internal legal and international law aspects. International
law regards the whole state rather than the state authority as the legal
person.

There are two main contradictory theories in the doctrine of
international law regarding statehood. It can be stated with persuasion that
the dualist theory and practice which is established in international law
and international relations in respect with the state, is largely determined
by these two contradictory opinions. The first theory which is known
as the “Constitutive Theory”, envisages granting of international legal
personality by one state to another by means of the act of recognition.
According to this view point, by using the “act of recognition”, other states
establish a new one. In this case, in order to depict the unity as a state it is
enough to make sure that the act of recognition either exists or does not.

Secondly, according to the “Declarative Theory”, existence of the state
depends on the existence of facts and correspondence of these facts to the
statehood criteria defined by international law. Respectively, according
to this approach, the existence of the state is possible independent of
recognition. When the issue of defining the status of a certain unity
concerns disagreement between the states, there is no clearly defined
rule regarding the fact of why a certain state should recognize this or that
particular unity or refuse to recognize it on the basis of the demand of
another state.

The statehood status of any national entity, in principle, is
independent of recognition. This naturally leads us to the conclusion
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that real criteria exist in international law and practice. The fact that
international legal personality of states does not depend on other actors/
participants of international relations, is fixed in the declaration of 1970
on the principle of international law® which states that: “Each state has the
duty to respect the personality of other States”. Besides, the declaration
does not separate already existing state-subjects of international law from
newly emerged states or those ones that can appear at the international
arena. Demonstration of respect towards the legal personality of the new
state lies in its recognition. According to modern international law, the
existing states are not able to either separately or collectively equip with
legal personality the new state which it gained as a result of realizing the
right of self-determination and formation of new independent states.

For the purposes of the dissertation research the third chapter discusses
inter-relation between the concepts of statehood and self-determination
of nations. After Kosovo unilaterally declared independence, which was
recognized by several states as legitimate, on the basis of the UN General
Assembly Resolution of October 8, 2008, procedures were initiated at
the international court of justice where numerous states expressed their
own opinio juris regarding the issue of self-determination and “remedial
right” to secession . Based on the example of Kosovo, the international
court of justice considers that there is no clear prohibition of declaration
of independence and secession in international law which is based on the
principle of territorial integrity.® There is no international legal dilemma
between the principle of the territorial integrity of the state and self-
determination of people. The International court of justice underlined
the fact that international legal obligation to respect territorial integrity
applies to only inter-state relations. The Court considers “that general
international law contains no applicable prohibition of declarations
of independence. Accordingly, it concludes that the declaration of
independence of 17 February 2008 did not violate general international

law"“.” In other words, international law remains neutral towards

5 Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations. A/RES/25/2625 .
24 October 1970 .

6 1CJ, Accordance with International Law of the Unilateral Declaration of Independence
in Respect of Kosovo (Advisory Opinion) General List No. 141, 22 July 2010.

7 Kosovo AO, supra note 5, at paragraph 84.
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declaration of independence by non-state actors.

The principle of respecting territorial integrity does not serve as a
guarantee of permanence of the state in the form it exists in the given
moment. On the contrary, it serves as a means of protection in relations
between the states and, therefore, does not apply to any and all movements
within the state struggling for independence. The advisory opinion on
Kosovo proved the traditional one on the fact that international law
remains neutral regarding the issues of secession. Secession, as such,
can’t be regarded as either legitimate or illegitimate. Secession is not
clearly regulated by the international law. However, international law
can regulate a specific fact of declaring independence if it is related to
unlawful use of force or violates other imperative norm of international
law. For the efficiency of secession, only peaceful and democratic means
are acceptable and the use of force is considered illegal, thus banned.
There is no agreement (consensus) in international community regarding
the existence of the positive right of secession.

International law does not directly regulate the issue of secession of
constituent subjects from the state. It settles this issue indirectly by means
of the law of succession of states as well as the necessary requirements
of statehood and legal nature of recognition on behalf of third states.
International law of succession is one of the contradictory fields of
international law. It applies to both theoretical component of this field
and the practice of states which is quite heterogeneous. The succession of
states is rather a political process than a legal one.

There is a substantial difference between state continuity and state
succession. The term “state continuity” expresses the case when one and
the same state continues to exist despite the change in its territory and its
population. The main essence of continuity lies in the fact of retaining
practically the same territorial composition and the structure or system of
governance by the state during a certain period, whereas the term “state
succession” denotes the complex of legal issues caused by the change
of sovereignty on a certain territory.® State continuity encompasses the
identity and continuity of the state as the agent of international law in the
circumstances of the change of authority on its territory or a significant

8 Professor James Crawford SC; Professor Alan Boyle. Opinion: Referendum on the Inde-
pendence of Scotland - International Law Aspects.(December 10. 2012) p.71
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part of it. “Identity and continuity of international law implies continuity
of international legal personality of the states based on the actual
continuity of the state“.’ The probem of continuity can arise in some
critical situations when the state as a social organism dies temporarily as a
result of the occupation of the territory, separation of its constituent parts
and establishment of new states on their territories. Social changes taking
place in the state, destroying its social-economic and political structures
do not lead to the disappearance of the state as the person of international
law. The view of those states which determine the legal status of the person
in international relations, is determined by the heterogeneous subjective
aims and frequently assesses similar phenomena differently from the legal
view point. The attitude of third states towards the international legal
personality of the former USSR and Yugoslavia clearly demonstrates the
contrast of international legal assessment of similar situation. The case of
former Yugoslavia clearly depicts the fact that in international law it is
frequently the benevolent will of third countries that the definition of the
international status of international legal person is depended on, which
sometimes directly contradicts the expression of the sovereign will of the
nation and the state in question. The position of the Baltic States (Estonia,
Latvia, Lithuania) regarding secession from the Soviet Union is worth
noting. The thing is that the mentioned republics declared their desire
to continue the status they had before 1940 and regarded themselves as
persons identical to previous entities. Restoration of independence of
Lithuania, its continuity and identity has a significant international legal
importance from the precedent potential view point. The Republic of
Lithuania is not the legal successor of the Soviet Union since the latter
did not gain sovereign rights on the territory of Lithuania, whereas
the succession of states requires change of sovereignty on the territory
of one person with the one of another. In 1940, based on illegitimacy
of annexation of Lithuania, the Republic of Lithuania did not lose its
sovereign rights and legal status towards its own territory. Restoration
of independence of the Republic of Lithuania and other Baltic states
server as a sighificant precedent of contemporary international law and
practice. Principles and norms of international law made it possible to

9 JI. A. MomxopsiH. ACHTHYHOCTb, HEIPEPBIBHOCTh M IPABOIPEEMCTBO CyOBCKTOB
MeXayHapoaHoro npasa. CoBeTckoe rocyaapcTBo u npaso 1958. Ne9. C. 61-70.
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retain continuity and identity of the Republic of Lithuania throughout 50
years, which is a vivid expression of the main aim of international law —
establishment of justice.

According to the definition of continuity common in the doctrine
of international law, legal personality of the state is identical despite any
inter-state changes.

Chapter 4
Georgia — International Legal Person

The fourth chapter of the dissertation is dedicated to the statehood
of Georgia and its international legal personality. To be more specific, It
is dedicated to the Democratic Republic of Georgia as new international
legal person. The outcomes of its occupation and factual annexation is
discussed. Besides, in the second paragraph of the given chapter, existence
of identity and continuity between the Democratic Republic of Georgia
and the Republic of Georgia is determined.

On May 26, 1918, after declaring the Seim and the Republic of
Transcaucasia disintegrated, in the yellow hall of the palace of the former
substitute of the king, the historical session of the national council of
Georgia was opened in Tbilisi. At 17:10 p.m. Noe Jordania read the Act
of Independence of Georgia. Its very first article states “From now on, the
people of Georgia carry the sovereign rightsand Georgiaisa plenipotentiary
independent state”. Since this day, the contemporary international law
starts to be applied to the Democratic Republic of Georgia, as to a new state
and, therefore, a new person of international law. In two days after the
declaration of independence on May 28, 1918 the biliateral agreement of
Poti was signed between the German Empire and the Democratic Republic
of Georgia on the Vessel “SS Minna Horn” — a temporary agreement which
enabled Georgia to gain protection of Germany and factual recognition.
On August 27, 1918, by supplementing the Brest Truce of March 3-7,
1918, on the basis of article 13 of the agreement of Russia and Germany,
“Russia agrees to the recognition of Georgia as an independent state by
Germany“.!® Besides, according to article 8 of the secret protocol of this

10 Supplementary Russian-German Treaty, August 27, 1918. XX Memorandum Appendix.
(Izvestia, Sept.3,1918).
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document, Russia takes on the responsibility not to cross the border of
Georgia.! Based on the above-mentioned, it can be stated that already for
this period Russia implicitly recognizes the existence of the Democratic
Republic of Georgia independent of it. By force of the Moscow agreement
of May 7, 1920 between Soviet Russia and the Democratic Republic of
Georgia, after the de jure recognition of independence of Georgia by
Soviet Russia, the Democratic Republic of Georgia has been recognized de
jure by: Turkey (July 3, 1918), Germany (September 24, 1920), Belgium,
France, England, Italy, Japan (January 27, 1921), Poland (January 28,
1921), Austria (February 17, 1921), Romania (February 18, 1921), Haiti
(March 9, 1921), Mexico (April 14, 1921), Luxemburg (February 23, 1921),
etc.

The mentioned treaty formally applied even after the forceful
establishment of the soviet authority (occupation) in Georgia: the
Bolsheviks established customs offices and border check-points with
Russia immediately according to the border given in article 3 of the
document of May 7 even before Georgia entered the federation of Trans-
Caucasus first and then the USSR. On February 11-16, 1921 Red Troops of
soviet Russia intruded into Georgia.'? The intervention was carried out by
severe violation of provisions of the agreement of Russia and Georgia and
with no existence of any Casus Belli. On February 21, 1921 the founding
meeting of the Democratic Republic of Georgia approved the constitution
of the country. On February 22, Soviet Russia found a new ally in the
face of Kemalist Turkey against Georgia which set the ultimatum to the
government of Georgia and demanded withdrawal of Georgian troops
from the cities of Artaani (Ardahan) and Artvini. On March 16, Turkish
forces entered the city of Batumi and stated that the Council of Angora
had decided to join the city of Batumi and its region to Turkey and tried
to use force to occupy the city. On March 21, “At night, the Georgian
troops attacked the Osman army from all sides, defeated and disarmed
them . . . This is how the city of Batumi was saved®."® The League of

11 Secret protocol to the German-Soviet Supplementary Treaties of 27 August 1918: Note
from Joffe to the German Foreign Minister. (Europaische Gesprache, 1926,111,p.151.

12 badpolb 35390599, Jormzgero boewbol olGmMos 1783-1921 qo0md3gdarmds
»093960% 1997. 93261.

13 Lotyol 35390509, Joerm3gwo bosawbol obGmemos 1783-1921 qo0md3gdarmds
»093960% 1997. 93267
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Nations recognized the statehood of the Democratic Republic of Georgia
as well as the ligitimacy of its fled authority even in the period after the
occupation. As a result of the intervention of Soviet Russia of 1921,
military occupation of the democratic republic of Georgia was carried out
which at that time had already been in progress by grave violation of norms
of international customary law already applying to Georgia, especially,
the Laws and Customs of War on Land and articles 42, 43, 45, 46, 48, 55
and 56 of the customary law of the IV Hague Convention of 1907. On
February 25, 1921 soviet authority was declared in Georgia so that there
were no councils existing in the country.”® On February 25, 1922 right at
the time of a one-year anniversary of forceful establishment of the soviet
power, the first meeting of the councils of entire Georgia was opened.
The first constitution of the Soviet Socialist Republic was approved by the
first meeting of councils on March 2, 1922. On April 16, 1922 the treaty
of Rapallo was signed between Germany and Russia with which both
parties said no to the conditions of the Brest truce. On November 5 of the
same year, the additional agreement to the Treaty of Rapallo was signed in
accordance with article 1 of which Germany recognized the alliance of the
Soviet Socialist Republic of Georgia (together with other republics) and
the Russian Federation. Although based on the content of the agreement
Germany recognizes Georgia as “the ally state of Russia”, which proves the
fact that by force of the agreement Germany acknowledges sovietization
of Georgia, i.e. change of authority in Georgia by means of the revolution.
However, what needs to be taken into consideration as well that the
Rapallo agreement was signed before the Socialist Soviet Republic of
Georgia became the member of the Transcaucasus SFSR (socialist federal
soviet republic) and from the point of view of international law, it once
again proved the existence of the international legal personality of
Democratic Republic of Georgia since as it was stated above, according
to the definition of continuity, legal personality of the state is identical
despite any municipal change or revolution. On December 13, 1922, the
first congregation of the councils of deputies of workers, peasants and red

14 League of Nations. Records of 3 rd Assemly, Minutes of the 6 th Committee (political
questions). Geneva 1922, pp.38-41 and annex 12; “Documents...” pp. 25-33 and League of
Nations Records of the 3 rd Assembly Plenary Meeting. Vol. I, pp. 201-203 — Geneva, 1922.

15 gowo3dy dsbsMsdol 1921 fierol 6 ©©g3933M 0l Imblighgdomo dsMsmo ZesodgH
@©@96060b5©30 ,LodoMM3ge™mTo F4Tomdol Jgbobgd*.
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army members of Trans-Caucasus in Baku approved the declaration and
agreement on creating the Transcaucasus SFSR (socialist federal soviet
republic) and on the same day adopted its first constitution. In December,
1922 the Soviet Republic of Georgia became member of the Soviet Union
by means of of Transcaucasus SFSR on the basis of the agreement of
December 30, 1922 on creating the USSR. It needs to be envisaged that
by doing so the Soviet Socilaist Republic of Georgia not only became
the member of the Soviet Union but also as the member subject of the
Transcaucasus SFSR, served as the founder of the Soviet Union together
with the Russian Federation, Ukraine and Belorussia. However, as it has
been stated above, the Democratic Republic of Georgia became the victim
of military occupation as a result of international conflict. There was no
reported case of revolution in Georgia. The government of the Democratic
Republic of Georgia of the years of 1918-1921, did not sign the agreement
of capitulation with soviet Russia, retained the de jure existence of the
Democratic Republic of Georgia through which took away the legal
foundation from the legitimate existence of the order established in
Georgia in the form of the Soviet Socialist Republic.

Considering the fact that the revolutionary movement in the
Democratic Republic of Georgia was inspired and supported by the
foreign state, imaginative revolution by means of military intervention
support, was carried out by the citizens and official bodies of other states,
we deal with occupation and not revolution which preceded complete
factual annexation of the state. As it was mentioned above, the principle
of respecting the sovereign equality of states and non-intervention into
internal affairs got reflected in the international treaty law. Namely, the
Russia-Georgia truce agreement of May 7, 1920; article 5 of the Riga peace
agreement of March 18, 1921, as well as article 4 of the Russian-Persian
agreement of February 26, 1921. Besides, on October 5, 1919 Lenin
issued a public guarantee on no interference of the soviet authorities into
domestic affairs of foreign states.'® It is also worth noting that through
military occupation implemented against the Democratic Republic of
Georgia and the country’s actual annexation in 1921 by soviet Russia, the
principle of non-violation of borders announced by the decree of May 22-
27, 1790 by the French revolution of burgeousie was violated and, what’s

16 B.U. Jlenun, ITonn.cobp.cou. T.35. C.13-14.
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most important, the call declared by the October socialist revolution in
the peace decree towards all nations and authorities to start negotiations
about establishing the just and democratic world free from annexation
was also neglected. This call envisaged rejecting the policy of forcefully
taking away foreign territories.”” It is also worth noting that in the
international law of this period, despite non-existence of universal and
direct prohibition of war, article 231 of the Treaty of Versailles of June
28, 1919 envisaged responsibility for carrying out the aggressive war. It
was this article of the treaty that introduced the conception of aggression
in the international positive law. Besides, article 227 of the same treaty
envisaged accountability for violating the purity of agreements. Attention
was focused in this article on the principle of carrying out international
law obligations honestly. At the end it needs to be stated that military
occupation carried out by violating the truce agreement of May 7, 1920
between Russia and Georgia and the actual annexation served as the
violation of one of the bedrocks of international customary law — pacta
sunt servanda principle.

The Democratic Republic of Georgia, at the moment of its occupation
and actual annexation served as the full international legal person according
to both declarative and constitutive theories and acting international law
norms applied to it.

On March 9, 1990 the decree on “Guarantees of Protecting the State
Sovereignty of Georgia” was adopted at the XIII extraordinary session
of the Supreme Council of the 11™ gathering of the Soviet Republic of
Georgia which states: “Supreme Council of the Soviet Republic of Georgia
states that from the legal point of view bringing in the soviet Russia troops
into Georgia in February 1921 and occupying the whole territory served as
military intervention and occupation with the view of overthrowing the
existing setting and from the political point of view, actual annexation;
condemns the occupation of Georgia and its actual annexation by soviet
Russiaasinternational crime. .. ; the supreme council of the Soviet Republic
of Georgia declares annulled and illegal the workers and peasants union
treaty of May 21, 1921 between the Soviet Socialist Republic of Georgia
and Federal Socialist Republic of the Russian Federation; The treaty of
March 12, 1922 about the establishment of Transcaucasus SFSR . . . to start

17 B.W. Jlenus ITonn.cobp.cou. T.35. C.13-14.
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negotiation about restoring the independent Republic of Georgia since the
treaty of December 30, 1922 on establishing socialist soviet republics is
illegal towards Georgia”. On June 20, 1990 supreme council of the Soviet
Socialist Republic of Georgia declared the bodies established as a result of
the occupation and annexation of Georgia - revolutionary committees and
councils abolished since they did not express the genuine and free will
of the Georgian people and annulled all the acts that dismissed political
institutions of the Democratic Republic of Georgia. On March 31, 1991
the referendum on restoring the independence of the Republic of Georgia
was carried out. The Only question of the referendum was as follows:
“Do you wish to restore the state independence of Georgia on the basis
of the act of independence of May 26, 1918”. This question out forward
at the referendum in the way it is formulated sets the issue of identity of
the Republic of Georgia with the Democratic Republic of Georgia and
its continuity. On March 31, 1991, the population of Georgia supported
restoration of independence of Georgia at the universal referendum on
the basis of the act of independence of May 26, 1918 with which the
will of the Georgian people to restore the illegally destroyed statehood
got directly revealed. On April 5, 1991 the summative outcomes of the
referendum held on March 31 got released. According to them, the
amount of voters in Georgia equalled 3 302 572 (90,3 %) whereas that
in Georgia amounted to 3 657 477; The amount of those who supported
solution of the issue positively (i.e. replying by “YES”): 3 266 265, which
amounts 98, 9 % of the referendum participants and 89,3 % of that of total
voters; the number of voters who were against equalled: 17 400, which
makes up 0.53 % of referendum participants and 0.48 % of total voters.
Based on the outcomes of the referendum, on April 9, 1991 at 12:30 the
Act of Restoration of Georgia’s State Independence was adopted in Tbilisi
at the government house. The Act reads as follows: ,, ... Georgia did not
enter Soviet Union willfully and its statehood has still been existing, the
Act of Independence and the constitution are still of legal power, since
the government of the democratic republic did not sign capitulation and
used to continue working while being in immigration. The whole period
of Georgia forcefully being within the composition of the Soviet Union
was marked with bloody terror and repressions and the tragedy of April 9,

<

1989 was the most recent demonstration of this . . . “
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The Act of Restoring the State Independence of Georgia is based on
the common will of the population of Georgia expressed at the referendum
of March 31, 1991 to restore the independence of Georgia on the basis
of the Act of May 26, 1918, which only means that the population of
Georgia by means of expressing its sovereign will relates restoration of its
state independence to the Democratic Republic of Georgia and identifies
with it on the basis of state continuity. Based on the Act of Restoring the
Independence of Georgia on the basis of the Act of April 9, 1991 on Restoring
the State Independence, the Republic of Georgia, as a sovereign state, given
the similarity with the Democratic Republic of Georgia and its continuity,
restored international legal personality and rights and responsibilities
related with it, recognized the primacy of international law and headed
towards democratic development. The process of formal disintegration of
the Soviet Union started in December 1991. On December 8, 1991 heads
of three SU republics (the Russian Federation, Belorussia and the Ukraine)
signed the agreement on establishing the Commonwealth of Iindependent
States in Belorussia, namely, Belovezh (Viskul). In the preamble of the
given document it was stated that the Soviet Union (USSR), as the person
of international law ceased to exist. This agreement was ratified by the
decree N2014 — I of the Russian Federation on December 12, 1991 by the
Supreme Council of the Federation after which the Supreme Council of
the Federation immediately made the decision to denounce the agreement
of December 30, 1922 on establishing the Soviet Union. However, some
lawyers consider that this decree did not have legal importance since the
agreement itself lost its application in 1924 after becoming the constituent
part of the first constitution of the Soviet Union. On December 21,
1991 Azerbaijan, Armenia, Kazakhstan, Kyrgistan, Turkmenistan and
Uzbekistan joined the Belovezh treaty which signed the declaration on
the aims and principles of CIS in Almaty together with Russia, Belorussia
and the Ukraine. Several lawyers regard this very day as the one denoting
the collapse of the Soviet Union. However, it is also necessary to envisage
that formally the bodies of the Soviet Union, as the authority of the
international legal person ceased to exist on December 25-26, 1991. On
the same day the flag of the Soviet Union was put down.

The Republic of Georgia did not take part in the above-mentioned
processes of the collapse of the Soviet Union and establishment of the
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CIS. This factual circumstance is directly linked with the military coup in
Thilisi on December 21, 1991 and beginning of the civil war in Georgia.
That can be explained by the fact that the then-existing authorities of
the Republic of Georgia refused to join the Declaration of Almaty of
December 21, 1991 on the Aims and Principles of the CIS. This meant
that the Republic of Georgia got separated from the “revolution under
way in Russia” and, therefore, did not take part in the dismantling of the
Soviet Union. On December 22, 1991, at 8 a.m. the armed rebellion started
against the authorities of the Republic of Georgia in Tbilisi. On January
2, 1992 leaders of the military coup formed temporary non-constitutional
body which they called “The Military Council of the Republic of Georgia”.
The military council temporarily suspended the application of the
constitution on the territory of the republic.”® On February 21, 1992 the
Military Council issued a declaration,” according to which the Supreme
Council of the Republic of Georgia and the President of Georgia were
declared legal successors of the Soviet Socialist Republic of Georgia.The
president was blamed for authoritarian governance and usurpation of the
authority. With the same declaration- as stated above, the military council
declared the Constitution of the Democratic Republic of Georgia restored
and in autumn 1992 appointed parliamentary elections. As it can be seen,
at the end of 1991, “factual seizure of responsibilities of the Supreme
Council of the Republic of Georgia and the President of the country is
reported, military council and temporary government are created. The
constitution of the transition period and several laws adopted on its basis
were declared annulled. On February 21, 1921 the Military Council
adopted a declaration restoring the constitution of Georgia of February
21, 192172 On March 10, 1992, the military council handed over the
authority to the State Council of the Republic of Goergia in which a wide
representation of political forces and the community got consolidated.
On the major part of the territory of Georgia first the de Facto military
authority got established which was then followed by the state council.

18 Address of the military council of the Republic of Georgia to the population of Georgia.
Thilisi. January 2, 1992 . (Newspaper “Republic of Georgia”, n 1 1991, January 8, 1992).

19 Declaration of the Military Council of the Republic of Georgia. February 21, 1992.
(Newspaper “Republic of Georgia”, N 36, February 25, 1992).

20 Coursebook of Constitutional Law, Tbilisi, 2005 (Authors: A.Demetrashvili, M.
Kvachadze, K.Kublashvili, D. Losaberidze, Z. Rukhadze, V.Khmaladze, Z. Jibghashvili), p. 69
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On December 22, participation of the military forces of the Russian
federation was clearly manifested in military movements. Compared with
open and unhidden occupation of 1921, military forces of the Russian
federation at this time took part indirectly in the activities against the
Republic of Georgia, which was manifested in supplying the rebels with
armament and assisting them with military instructors. One more sign
which differentiates the events of 1921 from those of 1991 is the fact that
support for a military coup on behalf of the part of the citizens of the
republic was conditioned by dissatisfaction of the part of population of the
country towards the actions of the authorities.

Among other aims, the Preamble to the Constitution of Georgia of
August 24, 1995 refers to the strong will of the citizens of Georgia to
establish a rule of law state. This will is virtually based on the referendum
held on the whole territory of Georgia on March 31, 1991 and the Act
of April 9, 1991 on Restoring the State Independence of Georgia.! To
be objective, what this means is that on the basis of the uniform will of
the population of Georgia, the state “Georgia” relates its existence to the
Democratic Republic of Georgia and the Republic of Georgia, identity
to it and its continuity. However, it also needs to be stated here that in
the article 2 of the given document the note appears which contradicts
the preamble of the constitution in respect with the legal aspect and the
content of provisions stated in its first article. The matter is that point 1
of article 2 which defines the territorial limits of the state relates it to the
date of the collapse of the Soviet Union — December 21, 1991. From the
legal viewpoint, relating the state territory to any historical date is not
reasonable, especially, when the state does not take part in the historical
events directly related to this date. This note in the constitution largely
flows from the outcomes of joining CIS by the state and in terms of its
content is related with the attempt to lay the foundation for the paradigm
of the “New State — Georgia” rather than the conception of identity and
continuity. Therefore, article 2 of the constitution collides with the will of
the Goergian people expressed at the referendum of March 31, 1991 and
contradicts with the provisions preceeding article 2 in the main law of the
state. The obligation of respect towards the Georgian people, the only bearer
of the sovereignty of the state has been violated. Its clearly manifested will

21 Constitutionof Georgia of August 24, 1995, article 1.
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is neglected and, therefore, the most significant constituent component of
the rule of law state, which the constitution of any republic should be based
on, is neglected. Neglecting the will expressed by the Georgian population
at numerous times in any form attacks the domestic freedom of the state,
which is an essential condition for the state to be a plenipotentiary person
of international law. The will of the state conditioned within the collective
will of the people which shapes the status of the legal personality of the
state as well as the proper order composed of the individual will of the
citizens, is subject to suspicion which, as a whole, gets shaped as the state
will. In the circumstances of usurpation of the will of the population, the
state fails to ensure legal continuity of the national community. Therefore,
it deprives the individual of the opportunity to recognize the state as the
permanent subject in time and space on whose behalf it acts and towards
which it feels devotedness as well as without which it can’t imagine to
achieve internal peace.

Statehood of the Republic of Georgia is not conditioned by the
disolution of the Soviet Union. As it has already been illustrated, it
happened as a result of the self-determination of the people (1918-1921)
and delivering the right of state independence of Georgia (1990-1991).
The Republic of Georgia possesses all the qualities of the international
legal person, serves as the identical state to the one of the Democratic
Republic of Georgia and continues its way, is fully commensurate with
the international standards of international legal personality and does not
require any additional legitimacy.

Conclusions

1. In international law the pragmatic conception of international
legal personality emerged as a result of a comparison of moral idealism and
political pragmatism in relation to the quality of sovereignty of the state
which in international law indicates the existence of unity. Its primary
intention is to closely connect the obligation of ensuring justice and the
right to participate in the international arena.

2. International Legal Personality in international law is regarded as
the legal equivalent of the political category of conditional sovereignty.
From the terminological point of view, the concept “persona jura
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gentium” — “international legal person” was first used by Gottfried
Wilhelm Leibnitz at the end of XVII century. The notion of “international
legal person” originated in the process of walking the way towards “moral
identification” and universal justice for the imperial and European inter-
sovereign society.

3. States serve as primary subjects of the system of international law.
In international legal relations the state determines its own legal status
and serves as the unified legal person in relations with other states.

4. International legal personality of states does not depend on other
actors/participants of international relations. Recognition of states is not
an issue of law - it is rather one of politics. It can be stated that the state
status of unity is independent from diplomatic recognition since there are
real criteria of statehood in international law. The existing states are not
capable of either independently or jointly equipping (granting) the new
state with international legal personality which they gained as a result of
applying the right of self-determination or restoring state independence.
In international law the recognition of the state does not create the
international legal personality. It creates only the legal basis of relations
between recognized states and recognizing ones. Recognition grants
a certain actual situation the nature of international law with which it
promotes its turning into an international legal fact. As for recognizing
the attempt of gaining territories as a result of a threat of use of force as
well as on the basis of other prohibited grounds by the international law
and acknowledging the attempt of establishing states on them as illegal,
this is the obligation under international customary law. None of the
entities that in accordance with international law meet the requirements
of qualities of statehood can refuse to carry out their rights and obligations
on the basis of scarcity of recognition. Being accepted as a UN member is
allowed only for the legal persons fully equipped with international legal
capacity and whose recognition as equal states lacks common sense.

5. The principle of respecting territorial integrity does not serve
as a guarant of the permanence of the state. It does serve as a means of
protection in relations among the states and, therefore, does not apply to
movements struggling for independence within the state. An international
legal dilemma does not exist between the principle of territorial integrity
of the state and the right of self-determination of people. The principle of
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territorial integrity is traditionally linked with a fundamental principle
of prohibition of threat or use of force against the territorial integrity or
political independence of any state. The state practice neglects limiting of
the right of people to self-determination on the basis of territorial integrity.
General international law contains no prohibition on declarations of
independence. Therefore, declaring independence by the entity does
not contradict and violate general international law. The principle of
territorial integrity is of external application nature and does not have
inter-state importance. International law does not grant authority to the
people living on a certain territory to separate from the stat, however,
the principle of territorial integrity does not envisage prohibition of
declaring independence. The prohibition of unilateral secession does
not exist in international law. International law remains neutral to the
issue of secession. A seceding entity from the subject of international law
(parent state) as such, can’t be regarded either as legitimate or illegitimate,
so, the issue of secession is not settled by international law. However,
international law may regulate the specific fact of declaring independence
if it is related to illegitimate use of force or violates other imperative norms
of international law. Only peaceful and democratic means are acceptable
for secession and use of force is regarded illegal and, therefore, prohibited.

6. The international legal personality of the state is identical despite
any inter-state change. At the stage of existence of identity and continuity
conditions, the state does not serve as “the new state” despite substantial
political, economic or social interstate changes of economic and social
nature and on the basis of such identity fully retains the rights and
responsibilities granted by the international treaties in force at the time of
declaring the continuity. Continuity of the state and state succession are
two entirely different phenomena. Continuity of the state is its continuity
to exist as the subject of interntional law even in the circumstances of
its temporary disappearance as a social organism whereas state succession
is transferring of the sovereign rights and responsibilities of one legal
person onto another. Change of forms of state institutions and governance
does not affect the identity of the state in respect with its international
sovereignty or relations.

7. From May 26, 1918, contemporary international public law starts
to be directly applied to the Democratic Republic of Georgia established
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on the basis of the will of the Georgian people as the new subject of
international law. In 1921, military occupation of the Democratic
Republic of Georgia was carried out as a result of the intervention of the
Soviet Russia followed by actual annexation. The Democratic Republic
of Georgia served as the full international legal person at the moment
of its occupation and actual annexation in terms of both declarative and
constitutive theories of recognition and legal norms of international law
applied toit. On the basis of the referendum of March 31, 1991 and the 1991
9% of April Act of Restoring the Independence of Georgia, the population
of the Republic of Georgia, by expressing its sovereign will, related the
restoration of state independence to the Democratic Republic of Georgia
and identified with it on the basis of state continuity. On the basis of the
act of April 9, 1991 of Restoring the State Independence of Georgia, the
Republic of Georgia, as the sovereign state, got back its international legal
personality and related rights and responsibilities based on the identity
and continuity to the Democratic Republic of Georgia. Statehood of the
Republic of Georgia is not determined by the dissolution of Soviet Union.
It is implemented as a result of self-determination of the people (1918-
1921) and realization of the right of state independence (1990-1991).
The Republic of Georgia possesses all the qualities of an international
legal Person, serves as the identical state to the Democratic Republic of
Georgia and the one continuing its existence, being fully commensurate
with international standards of international legal personality. The state
of “Sakartvelo”(“Georgia”) should be regarded as the same state as the
Republic of Georgia. It is only this way that it can serve as the full subject
of international law and able to ensure the primary goal of the state —
protecting the state sovereignty of its own people and territorial integrity.
Otherwise, its state legitimacy and international legal personality will
lack such a substantial basis as the will of its own people and be based
on the political opinions determined by other states. International legal
recognition of the legal personality of the Republic of Georgia as a “new
state” emerged as a result of the collapse of the Soviet Union, means to
neglect the existence of the legacy of the state of “Georgia” with the
Democratic Republic of Georgia and the Republic of Georgia, disregarding
the fact of illegitimacy of the occupation and annexation in 1921 as well
as neglecting the outcomes of the act of restoring the state independence
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of Georgia of April 9, 1991 and disregarding identity and continuity of
the statehood. In its turn, in respect with Georgia, this means granting
priority in the international law of states not for the purpose of supremacy
of principles and norms of international law which aims at establishing
justice among the states, but choosing the interests dictated by political
or other contexts. The Republic of Georgia, as the identical state to the
Democratic Republic of Georgia, similar to the Republic of Lithuania, is
not the legal successor of the Soviet Union since the latter did not gain
sovereign rights on the territory of the Democratic Republic of Georgia.
Based on the precedence of restoring the independence of the Republic
of Lithuania and other Baltic states, international law gives the possibility
to recognize identity and continuity between the Democratic Republic of
Georgia and the Republic of Georgia by international community, which,
in its respect, serves to achieving the main aim of international law -
establishment of equality and justice between the states.
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