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Civil Legal Protection of Private Life and Advocatory Secret

Michael Bichia*

Protection of the private lives is urgent from theoretical and practical point of view. The mentioned is
proved with the fact that there is no sharp bounder between the private lives, which causes certain opacity
too. Therefore, first of all, there is a capacity of concept of private life to be defined, to make those
parties vivid, which may involve the private sector. In this sense, it is interesting what kind of reference
exists between the private life and advocatory secret. However, in order to detect the reference between
the mentioned benefits, it is necessary to define the spheres of advocatory secret. In addition, this
problem has never been specially researched in Georgian legal literature before. Also, it is right that if we
want to discuss protection of private life and advocatory secret, procedural legal aspects of the mentioned
issues will be needed, but in this research mainly civil legal protection of private life and advocatory
secret will be highlighted. The mentioned is especially interesting if we foresee the issue, that Georgian
civil legislation would be researched in a close connection with 8™ article of European Convention of
Human Rights and General European Law. Thus, submission of problem in this context has a theoretical
and practical nature.

The goal of the research is determination of the spheres of advocatory secret and private life,
highlighting the reference between them on the basis of discussing Georgian legislation and European
Convention of Human Rights. Also, the goal of the research is promoting civil legal protection of
advocatory secret and private life. Accordingly, it is reasonable to discuss the problem on the basis of
responsibility, in order to divide the specific legal demands.

Above stated problems should be studied by using the sociological, comparative legal, normative-
dogmatic, analyze and synthesis and others methods, which will give us opportunity to imagine the
modest proposals, foreseen the background of existed ideas.

As the research made it clear, professional secret has a broad character. It includes other persons
together with the advocates. Advocatory secret is one of the aspects of professional secret and includes
the information given to the advocate in the frameworks of the mandate. That’s why, in order to protect
the advocatory secret, it is advisable to make the advocatory secret as broadly interpreted, to protect the
information given to the advocate by the trustier, spreading of which is not desirable for the client. This
information may reveal the private sphere. Accordingly, violation of advocatory secret may violate the
private life. That means, broad interpretation of advocatory secret is a precondition to protect the private
sphere. At the same time, the peculiarities of this relationship (fiduciary relationship between the parties
of the secret; specification of ethic norms; complex object), discussed above, highlights the relation
between the advocatory secret and private sphere.

As for the parties of the advocatory secret, among them are advocates first of all. However, they care
for protection of their professional secrets with the help of other persons. These individuals are the
lawyer's assistant and intern, who are also in charge of professional secret protection by law. “The law
about advocates” does not apply to the persons, who are not registered advocates at the association of
advocates, but they are the lawyers. It is important for them to establish their professional code of ethics.
However, the Criminal Code - Article 714 of the duty to protect the secret applies to the mentioned
persons, which is entailed by assignment of contract. That’s why the client can operate according to the
norms of obligatory law in the case of failure to comply with the assignment contract. In addition, it is

* Doctor of Law, Visiting Lecturer at the Faculty of Law of Ivane Javakhishvili Thilisi State University, Associate Professor of Thilisi
Teaching University.
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true that personal rights are not transferred by inheritance, but heirs should be able to protect the
inheritance rights here, despite the termination of the obligation, as protection of advocatory secret is not
limited in time.

As for the other supporters, foreseeing the specification of advocatory secret, it is recommended to use
the term “duty of confidentiality”. Cleaner, accountant, secretary and others should be discussed in such
context.

Advocate (representative) can be imposed of civil liability in the case of harmful effect of improper
practice. According to the CC 992 article, the advocate will be imposed of civil liability for the damage,
if there is damage, causal connection and cumulative fault. In addition, the violation is legitimated by the
written consent of the secret owner (client) or supervisory authority of advocacy, public interest, and the
moment of avoiding prosecution for themselves. Accordingly, in given circumstances civil liability is
excluded.

Together with that, the requirements for the issue of competition can be created by encroachment of
advocatory secret. In the given case, one should foresee the peculiarities of comparative and absolute
relation, the nature of damage, the burden of proof, the issue of remoteness, equality and fairness of the
parties, simplification of correct imposing, procedural costs. Also, the mentioned can refer to
infringement of private life. Accordingly, the problem of competition of legal requirements is connected
with the violation of private sphere. In order to highlight the relation between the advocatory secret and
private life, it is necessary to study the practice of European Court of Human Rights, which will finally
support the private sphere as well as protection of advocatory secret on the national level.
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Legal Perspectives of Mediation in the Terms of Maintaining Balance
Between Majority and Minority Shareholders

Ana Tokhadze*

The article outlines quite complex issue in corporate law and it's solvency by using an institute of
mediation. In other words, research is conducted to define how mediation can apply to the issue such as
sustaining relationship between shareholders. Within the framework of the research two main statements
are discussed: a) Determination legal perspectives of mediation in the context of rectifying conflicts be-
tween entity's members; b) Establishment of commercial mediation in the meaning of defensive tool for
shareholders. The key goal of study is to clarify how stability between members of corporation can be
achieved by using the institute of commercial mediation.

In 1980-90s, in the United States, people concerned flexibility of the traditional method of resolving
legal disputes and deduced, that it had become too expensive, too slow, and too cumbersome for many
cases between private parties.® During the last decades, mediation has become an essential part of resolv-
ing legal disputes.? Good corporate governance will be useless without an appropriate ADR.® Mediation
is carried on the basis of negotiation,* which is a precondition of the whole process. The profit of this
institute is, that it promotes abrogation of tension and supports harmonizing impaired relations between
parties. Economy of time, expenses, verifying confidentiality — all these are deemed as benefits of med-
iation.® "Unless otherwise agreed by the parties, all information relating to the conciliation proceedings
shall be kept confidential"® — that's quite impressive. So, it is meant to be a shelter for corporations,
business entities, in order to preserve reputation and popularity even during settling disputes. However,
litigation won't be a matter of public record and segment of confidentiality can be seen as a drawback of
mediation, especially for the researches, which are conducted on the analysis of practice. “Mediation, by
contrast, allows the disputing parties a chance to structure a “win-win” settlement for both sides, thus
possibly preserving a business relationship”” — as a result, business relationships are definitely pro-
tected.

In corporate law both, majority and minority shareholders are ought to operate in the best interest of
entity. This is a consequence of a contract®, which is formed between shareholders and corporations.’
The immediate cause of abovementioned is a duty of loyalty, which cannot be breached by any of mem-
bers of corporation. Firstly, this provides an empowerment of the entity shielding, an enlargement of fi-
nancial welfare of corporation. Secondly, it does substantiate equal treatment of shareholders. "A majori-

ty position should not be carte blanche for a majority shareholder™© and there is a need to enable protec-

* Bachelor of Law, Research Assistant at Prince David Institute for Law.

! “This concern led to the growing use of ways other than litigation to resolve disputes. These other methods are commonly known collec-
tively as alternative dispute resolution (ADR)." See next link:
http://www.legal-dictionary.thefreedictionary.com/alternative+dispute+resolution (Date of check: 03.12.12)

2 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business, 2" ed., US, 2007, 1.

% Janjalia B., Mediation — Alternative of disputing corporate lawsuits in courts, journal: Business and Law Ne 10, Tbilisi, 2009.

4 Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business, 2" ed., US, 2007, 8. Tsertsvadze G.,
Mediation, A form of Alternative Dispute Resolution (General Review), Thilisi, 2010, 57.

® ibid, 48-55, 57.

® Poor G., The corporate Council’s Guide to Mediation, Chicago, 2010, 7, cit.. UNCITRAL Model Law, Article 9, cit.:
http://www.uncitral.org/pdf/english/texts/arbitration/ml-conc/ml-conc-e.pdf.

" Trachte-Huber E., Huber S., Mediation And Negotiation Reaching Agreement in Law and Business, 2™ ed., US, 2007, 9, 11, 97, 101.

8 Here contract is meant as a "bylaw" and "association of incorporation”.

o QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Procedure, 4" ed., London,
2010, 88.

10 ., Protecting Minority Shareholders in Close Corporations: Modeling Czech Investor Protections on German and Unites States Law, 23
B.C. Int’l &Comp. L. Rev. 229, 2000, 239.
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tion of minority shareholders from any kind of oppression. But sometimes, minority shareholders are
acting indecent way by using defensive remedies against majorities and corporations. Derivative Suit™
or just a right to litigate should be utilized fairly for self-defense and in order to protect interests of enti-
ty. Otherwise, misuse of the rights may affect stagnation of business, generate a motionlessness of cash
flow and even provoke insolvency. In contrast to the Georgia in US, there are "Special Litigation Com-
mittees”, who decide whether the litigation should be or must not be proceed in the name of corpora-
tion.*?

In the end of result, on the basis of study, it is concluded, that commercial mediation will justify all
hopes and be quite useful in Georgian reality. On one hand, it will diminish possibility of misapplication
of rights and on the other, provide protection of shareholders from any kind of domineering actions. In
addition, business relationships will be balanced and kept in the long terms by forming a negotiation be-
tween shareholders, which is a rudimentary of successful existence of any business organization.

u QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Procedure, 4™ ed., London,

2010, 29-32.
12 Chanturia L., Corporate Governance and Liability of Directors in Corporate Law, Thilisi, 2006, 421.
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The Management and Control Systems of Corporations in Georgian Corporate Legislation

Archil Tsertsvadze*

The corporate governance issue has become extremely important in the nearest past, especially after
several worldwide financial scandals around transnational corporations. One of the main reasons of them
was weak corporate governance. The corporate governance systems facilitate transparency and
accountability of corporations, provide compliance with national and international regulations, provide
for better planning and internal auditing, and improved management. Good corporate governance is
efficient instrument to avoid financial and economic crisis and support sustainable economic
development. That is why all big corporations across the world try to adopt best corporate governance
practice. There is no uniform definition to that term. Out of several alternative definitions there are some,
which say that this is the system which provides strategic management and effective monitoring. Others
determine it as the system of researching the methods by which investors of corporation guarantee their
profit. All countries have their own definition of corporate governance. Despite many discrepancies in
them, two basic elements can be narrowed down from the content, they are as follows: Management
and Control. These are two different terms that are responsible for the balance and cooperation of
internal structures of corporation.

The article discusses relevant problems and questions regarding corporate governance, the history and
basic characteristics of two major corporate governance systems, their application process, the national
corporate legislation of Georgia, existing corporate governance codes and other “soft regulations”. The
research is done through comparative analysis, case law study, exploring the experience of other
countries and transnational corporations as well as landmark cases in the history of corporations.

After the amendments in the law on entrepreneurs in 2008, new approach has been proposed. If earlier
edition of the law was known with its detailed legal regulations, the new amendments significantly
enlarged the autonomy of the members in corporation to govern on their own. The state transferred all
their rights to the corporations who are now running on the basis of “self-regulation”. The corporations
are empowered to define themselves the desired model of management either two-tier or one-tier system.

The regulation of corporate governance by the national law is ultimately vague. The law on
entrepreneurs is frequently overlapping the management and control instruments within the corporations,
and establishes chaotic regulation of different structures of company. The article N55 — establishes the
right of the board of directors to participate in the election of the supervisory board. As well as the right
of the director to be member of supervisory board simultaneously. The supervisory board is entitled to act
on behalf of the board of directors in certain cases. Several other parts of the law cause overlap and
misunderstanding of management and control bodies in line. Where is the verge between those two basic
functions of corporate governance? Is this the part of good corporate governance to put two different
functions in one corporate body? Shall this foster the better economic performance of corporations?

The basic part of the research will be addressed to the existing loopholes and significant legal
deficiencies of the law regarding the corporate governance. The article shall identify the missing or
invalid regulations and try to propose possible alternative solutions to the problem, based on the
comparative analysis and the best corporate governance practice as well as the Georgian case law and
general principles and traditions of Georgian corporate and civil law. This is controversial, whether
Georgian corporations, with their very poor and young business traditions are ready for self regulation.
Maybe the law has to be more detailed and strict to shape the effective way of regulation and
development of entrepreneurs? What is the model pattern for Georgian economic and legal reality? The

* Master of Law, Scientific Researcher at Prince David Institute for Law.
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research shall explore these problematic questions and propose recommendations for legislative
improvements.

The dynamics of the development of corporate law improving is very fast and Georgian legislation has
to follow up to the newest updates. The legislation should be improved upon every new challenge posed
by recent world free market economy. Therefore improvement to the regulation of management and
control instruments are crucially important. If established the clear line between the functions of
management and control systems, automatically economic performance of corporations will be improved.

The article will stress out the role of “soft law” and corporate governance codes in the business
entities. More than 100 corporate governance codes have been adopted in more than 40 countries of the
world — that highlights the importance of that issue. In many cases, the corporate codes have caused
important legislative improvements. Frequently are far ahead to the local legal provisions as they more
effectively reflect the interests of corporations. Recently the association of commercial banks in Georgia
signed the agreement on the adoption of uniform corporate governance code. The research will outline
the importance of that code for Georgian corporations, relationship with legislation and possible
amendments and recommendation to legislation from soft law.
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Problem of Distinguishing of Private and Administrative
Contracts on Example of Public Tender

Liana Giorgadze®

The present paper is about the actual problem, such as practical aspects of distinguishing private and
administrative law treaties and it is examined according to the public tender example.

Treaty has a great role in civil society. It’s the most well-known and flexible variety of legal relations
and performs parties’ free-will manifest, which is based on their agreement. There can be private or
administrative law contracts. The main distinction between them, on the one hand, is that, one part of
administrative contract always is administrative agency; on the other hand, administrative contract always
has a public law goal. But in modern law doctrine as well as in practice, distinction between private and
public law treaties is arguable. It’s conditioned by uncertain definition of legal norm and by current gaps
in Georgian court practice.

In this paper the main element of distinction between public and private law is discussed, also
doctrinal theories. According to this, private and administrative treaties are distinguished from each other
and main line between them is “public goal”. It is not easy to talk about the meaning of “public goal,
because there are no other legal or theoretical definitions. It’s quite broad issue and has many varieties of
interpretation. That’s why, the individual discussion of each case is necessary, besides it is important to
mark the existence of the public goal. This issue has procedural legal importance, because the wrong
estimation of contract can cause an illegal court decision, that’s the main reason for the decision
abolition.

Because of various administrative contracts, to make clear the distinction criterion, there is chosen the
example of contracts, made as a result of public tender.

First of all, the meaning of the public tender should be explained. According to Georgian law, this is
the action of state agency, which has a purpose to buy any material or any service. As far as, The state
agency implements it, by using a state budget, the whole process shall be public and transparent, because
it runs public authority and there are high public interests. So, we can say, that the legality of tender is
public legal institution according to its entire content: starting from the declaration of the tender, up to
holding it and announcing its results. Accordingly, the issues, connected with the part of tender, referring
actually to the tender procedure (declaring and holding the tender), are the subjects of the administrative
law amenability. The point differs in the case of provisions (agreement) which are made by winner
candidates of the tender.

The fact, that the tender is the public legal institution, doesn‘t indicate , that treaties are public legal
as well. Furthermore, mostly, such kinds of treaties belong to the private law. An administrative board,
which hold state purchase on the base of tender, in the case if the main purpose of this purchase is to
make the main role of the administrative board, of main public purpose, to achieve the main public aim,
that means, that, the treaty, between the winner applicants, is made for the purpose of achieving this aim
and issue, is such case, this treaty will be public legal- administrative treaty. But if, this treaty doesn’t aim
achieving this purpose, and it is signed for the purpose of implementing private interests of administrative
board (as mentioned above, the administrative board is able to be an individual in the legal relations and
is able to sign private legal treaties,) that is connected with its organizational business, than we will get
common private legal treaty, made between two private subject with equal rights.
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In this case, Georgian court practice is equable and takes a direction that the treaties, signed on the
base of the tender is discussed by the civil court, whilst in most cases, it refers to the administrative treaty
that should have been discussed by administrative court.

In the article (report) abovementioned issues are discussed in detail and the author’s conclusion and
suggestions about the research are emphasized.
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Prohibition of IlI-Treatment under Substantive and Procedural
Criminal Law of Georgia and Its Compatibility with International Standards

Giorgi Burjanadze®

This article summarizes international standards about prohibition of ill-treatment that have binding
legal effect on Georgia. The practice of European Court of Human Rights, text and general comments of
the Convention against Torture (CAT) and relevant Council of Europe Committee for the Prevention of
Torture standards are primary targets in this article. It analyzes core provisions of Georgian Criminal Law
and Procedure and concentrates on the compatibility of the legislation with the above mention sources,
which provide mandatory regulations for the respective Contracting States, including Georgia.

The first part of the article provides respective standards that are related to the substantive Criminal
Law provisions. It includes — Criminalization of the Crime of Torture, Inhuman and Degrading Treatment
or Punishment, definition of ill-treatment, modes of criminal liability, principle of aut dedere, aut judicare
for the purpose of the prohibition of ill-treatment, prohibition of pardon, amnesty or early parole for the
perpetrators of torture and proportionality of the sentences.

The second part tries to identify general positive measures the states should take in order to ensure
compliance with the requirements of the prohibition of torture. The focus is on procedural guarantees
such as necessity of investigation of each case, obligation to prosecute a person when there is prima facie
case, independence and impartiality of the investigation, rights of the victims and other aspects which are
known as Positive Obligations of Contracting States under European Convention of Human Rights.
Special emphasis is added to the fact that victims should have some sort of possibility to apply to the
court and appeal the decisions or inactions of the prosecutors.

The next part of this article is identifying respective Georgian substantive Criminal Legislation and
simultaneously checks compatibility of the above mentioned international standards. Core aspects
identified to be inconsistent with Georgian International obligations, in this regard, are the following:

e Definition of the Crime of Torture fails to be in conformity with an Article 1 of the CAT, since it
omits discrimination motive in alternative to intra vires enumerated purposes of the crime of
Torture;

e Discrimination in case of crime of torture is regarded as aggravated circumstance (in conjunction,
not alternative with “Purpose Elements”) but its grounds are not open-ended and closed list is
provided;

e Atrticle 376 of Georgian Criminal Code criminalizes non-reporting to state authorities about the
crimes committed. But the Crime of Inhuman and Degrading Treatment does not fall under that
category and this makes the prevention of torture more difficult;

e In concurrence with the Crimes of IlI-Treatment, there are several crimes with broad definitions
that create collision with the former and it makes the prosecution more complicated,;

e Georgian Legislation gives a possibility to punish only the superiors, not actual perpetrators when
ill-treatment is committed by the militaries.

Lastly the article concentrates on the compatibility of Georgian Criminal Procedure Code of Georgia
with respective positive obligations concerning prevention of Ill-treatment. Several problematic aspects
have been revealed by the author:

e Victims’ rights are disregarded by Georgian Criminal Procedure Code of Georgia, due to

sympathy towards adversarial proceedings, thus victims are barred from the access to the court
when they don’t agree with the prosecutors’ decisions or inactions;

* Master of Law, LL.M, Assistant Professor of East European University.
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e There are no enough guarantees for the victims of ill-treatment to ensure prompt and

comprehensive investigation of the crimes;

e Widespread acts of ill-treatments fell short from the scrutiny of the public at large or other

institutions and there are no guarantees for the transparent investigation.

The conclusion briefly describes all the problems of incompatibility of Georgian Substantive and
Procedural Criminal Legislation with International Standards and regards them as one of causes of not
solving the problem of ill-treatment in Georgia. The author regards this factor in isolation, but also in the
light of other forms of prevention of ill-treatment.
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International Criminal Court and Its Competencies

Bachana Jishkariani*

International Criminal Court has one of the most important place in modern international criminal
justice system. The importance of the issue of criminal responsibility at the international level has been
highly increased after the World War Il. Thus it can be said that this issue is somehow recent from the
historical context, as constant innovations can be implemented on the way of its development.* Although
Kant much earlier demanded the protection of human rights and peace through international law, the
concrete implementation of this idea in the form of a permanent international criminal court was founded
only in the twentieth century. ?

The present article will focuse on separate issues of the authority of this Court. First, there will be
discussed a brief history of the development of international criminal law starting with the first period
after World War | and ending with the adoption of the Rome Statute. Particular attention will be paid to
the establishment of the International Criminal Court preconditions and its place in the international legal
system, the differences between ICC and the Ad-hoc tribunals.

There will be discussed in detail the issues related to the jurisdiction of the International Criminal
Court such as ratione materiae, ratione temporis, ratione personae, ratione loci. In addition, there will be
reviewed the mechanisms based on which the Court launches into action (Trigger Mechanisms), viz. the
state's appeal, UN Security Council 's appeal or the appeal of the defendant's side. In this regard
reasonable attention is paid to the principle of Complementarity, which allows states to investigate cases
referencing the Rome Statute at the local level. Otherwise, the process will be carried out by the
International Criminal Court.

ICC 's contribution to the international legal system is very important and it is evident by the
processing cases which will be discussed in this article as well. Although the scope of this court to start
the process is quite complicated and is related to the recent political process, this does not mean that the
court is inefficient. On the contrary, its decisions are increasingly important to the international spotlight
and there still are many interesting cases in front.

* Doctor of Law, Associate Professor of East European University.
! Contag C., Der Internationale Strafgerichtshof im System kollektiver Sicherheit, Baden-Naden, 2009, 44. 2
2 Engelhart M., Der Weg zum Volkerstrafgesetzbuch — eine kurze Geschichte des Vélkerstrafrechts, JURA, 2004, 734.
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The Constitutional Status of the Prime Minister of Georgia
(The commentary of the Article 79 of the Constitution of Georgia)

Giorgi Kverenchkhiladze®

The Constitution of Georgia has been finally formulated by constitutional amendment about “The
amendments and additional provisions in the Constitution of Georgia” dated in October 15, 2010.
The constitution of Georgia had been amended and its provisions noticeable changed by this
constitutional amendment. The constitutional reform had influenced on the model of government of
the country, from the scope of the fact that Georgia is more oriented in the parliamentary republic.
These changes had a big influence on the competences of the Executive branch of the country, as
well as the president of Georgia.

Due to the fact that these changes have not yet been put into effect, and shall take effect only the
next presidential election from 2010 presidential election, it is important and relevant to make
theoretical analysis of the expected norm before its implementation.

The main aim of the article is to analyze and estimate the constitutional role of the Prime Minister
in the scope of the Georgian Constitutional reform as he has a crucial role on the way of estimating
issues connected with the executive branch of government. Article 79 of the Constitution of Georgia,
which defines the competencies of the prime minister, has been changed for many times.

Paper aims to analyze and consider Prime Minister's constitutional status from the scope of
constitutional reform as it is related to other issues of constitutional regulation of the executive
branch of government. several changes were introduced in Article 79 of the Constitution connected
with the characterization the powers of the Prime Minister. Those changes have mainly caused the
transformation of the legal status of the Prime minister which will be reviewed in this article as well.
On the way of estimation there must be given attention to the the etymological, historical and
comparative-international aspects of the institute of Prime — Minister.

the development stages of the executive authority in Georgia will be analyzed by the comparison
of the provisions of the 1921 Constitution, the law of 22 December 1922 of “The state government
"(so called “Small Constitution™) and the relevant provisions of the 1955 Constitution, which are
characterized by some peculiarities.

The basic reasoning applies to the recent powers of the Prime Minister which were applied by the
constitutional reform and the comparative analyses of these powers. On the way of analyzing these
provisions, there must be set out some directions:

It should be noted that on 15 October 2010 constitutional reforms aimed at establishing an
independent executive branch of government in Georgia, as well as reforming the government of
Georgia as highest executive body and distancing the president from the executive responsibilities.
From this point, there was made the changes in Article 79(1) as the word “chairman” was modified
to “head”. That transformation was not only formal as it caused configuration in the competencies of
the Prime Minster as well, which is to be the head of the executive branch of government of Georgia.

Nowadays, the analysis of the constitutional norms references that Prime Minister's role in the
state's executive branch determination and implementation of a strategy is organizational in nature,

* Doctor of Law, Professor of Ivane Javakhishvili Thilisi State University.
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because the President directs and conducts domestic and foreign policies. Since 2013 the
competences of the head of state changes, which leads to the enhancement the powers of the Prime
Minister.

That means that the Prime Minister, as the entity responsible for the activity will no longer be
accountable to the President and the subject of the liability is determined only by the legislative
organ, the Parliament of Georgia, since 2013.

It is important that the executive rights of the Prime Minister will be increased after 2013
concerning the appointment of the Ministers’ Cabinet as well. From the light of these reforms there
will be no requirement for the president's approval and confirmation. The paper also discusses the
competencies of the Prime Minister which will not be changed after the constitutional reform.

Studies were made on the basis of a conclusion that the purpose of the 2010 reform, carried out in
the distance from the executive branch, the government established as the supreme body of the
executive power, and the Prime Minister as an independent commander.
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Interpretation of The Constitution and Related Legal-Political Aspects
Dimitry Gegenava®

“There is no "true" interpretation. There is no "true" meaning.
There is only "proper” interpretation.”™
Aaron Barak

The interpretation of the norm and allied concerns has a crucial role in jurisprudence. Creation of
comprehensive legislative acts and norms vary from the definition and practical use of the latter.
Hence it is clear why constitutional norms have such a big importance. Moreover, Constitution has a
crucial role in the study of law as it represents jurisprudence, society and philosophy at the very same
moment. The main objective of the text of the Constitution is giving direction to the future
generations, control of the majority as well as protection of the values and freedoms of the
individual.

There are a number of differences between the methods of the definition of the norm of law and
the interpretation of the Constitution. However it is caused from the different, exclusive law regime
regarding Constitution.

The goals of this article are analyzing the legal regime of Constitution with respect to the object of
the interpretation, reviewing the methods of interpretation as well as consideration of the
responsibilities of the respective authorities, determination of the modern usage of hermeneutic
patterns on the way of constitutional interpretation of the field, hence, identification legal and
political aspects which are inherent to the interpretation of the constitutional norm and have
significant impact regarding public and political processes.

The study is based on the Westearn European, as well as British and American approaches,
doctrine and modern trends in law. There will be reviewed the views of the leading academics of
hermeneutics as well as analyzes of the judges of the general and constitutional courts and
assessments of the authoritative Georgian and foreign courts. The article will cover the comparative
legal analyzes of the usage of the methods of the interpretation by national and international
institutions.

The first chapter of the article will be devoted to the definition of the Constitution in general
context, as well as to the meaning and importance of the Constitution as the legal-political document.
There will be considerably reviewed the place of the Constitution in the system of legal acts, as well
as a general overview of modern methods of interpretation.

Chapter Il will be focused on the interpretatores of the Constitution, viz. those authorized state
bodies or officials who are interpreting the text of the Constitution within their competence.

Chapter 111 will deal with the political and legal aspects of the interpretation of the Constitution,
relationship of those features, which ultimately leads to the originality and identity of this kind of
interpretation.

* Master of Law, Director of the Prince David Institute for Law, Assistant Professor of East European University.
! Barak A., Hermeneutics and Constitutional Interpretation, Cardozo Law Review, Vol. 14, 1992-1993, 769.
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Legality of Russian intervention into Georgia in 2008 in the light of jus ad bellum

Beka Dzamashvili*

Legal assessment of 2008 Russian-Georgian war is definitely stressing issue for Georgian readers, but
it should be noted that significance of this war goes beyond the interest of only conflicting parties
because several doctrines have been invoked for justification of their actions by the parties and they truly
worth exploring.

Despite obvious support of western world towards Georgia and direct condemnations of Russian
intervention by prominent writers this conflict retains importance since there is no legal assessment by
the authoritative international body regarding this issue. In accordance with the Charter of the UN legally
binding decision concerning use of force may be adopted by the Security Council or International Court
of Justice. Certainly, it is pointless for Georgian side to achieve any tangible outcome through SC as long
as the conflicting party is permanent member empowered with veto. When it comes to ICJ, Georgia has
lodged application against Russia on the 12" of August, 2008, but paradoxically the claim did not touch
on the violations under jus ad bellum. In fact, it was because of technical obstacles that made impossible
to raise a case against Russia for illegal use of force because it has not recognized the jurisdiction of the
court in this regard. Consequently, there is no legal analysis of this conflict by the court as well.

According to above mentioned, it is crucial to analyze legality of Russian intervention in the light of
existing regulations of international law. As it was stated above, Russian-Georgian war raises serious
questions regarding various legal issues, but this article will explore the intervention only under jus ad
bellum because the fact of intervention became the precursor of other violations.

To achieve the aim pursued, this article discusses all arguments stated by the Russian side for
justification of intervention. In particular, it is analyzed whether Russia could intervene into Georgia or
not based on any following reason: 1) Protection of Russian citizens living in South Ossetia, 2) Protection
of Russian peace-keepers dislocated in South Ossetia, 3) Humanitarian intervention, 4) Responsibility to
protect, 5) Other.

Related to the problematic issues this article explores the views of prominent writers, relevant
judgments of international courts and existing legal norms. In addition, Report of Independent
International Fact-Finding Mission on the Conflict in Georgia will be one of the major sources of the
research.
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