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winaTqma 

 

Tanamedrove saqarTveloSi sul ramdenime adamiania iseTi, rom-

lebmac mTlianad qarTuli samarTlebrivi mecnierebis Semdgomi gan-

viTareba ganapirobebs da lamis, Zireuli gardatexa Seitanes samec-

niero sazogadoebaSi. am adamianebis rigs, ra Tqma unda, ganekuTvneba 

profesori zurab axvlediani, romelic qarTuli civilistikis da 

zogadad, samarTlis istoriaSi erT-erT mniSvnelovan, gamorCeul 

adgils ikavebs. 

2013 weli zurab axvledianis saiubileo welia, igi 80 wlis 

Sesruldeboda. daviT batoniSvilis samarTlis institutis inciati-

viT daigegma zurab axvledianis saiubileo krebulis gamocema, ri-

Tac kidev erTxel SevecadeT Cveni da mTeli qarTuli iuridiuli 

sazogadoebis udidesi pativiscema gamogvexata profesor axvledia-

nis, rogorc didi iuristis, maswavleblisa da gamorCeuli moqala-

qis mimarT.  

zurab axvlediani 1933 wlis 6 Tebervals daibada q. cagerSi 

(leCxumi). universitetis dasrulebis Semdgom praqtikul saqmiano-

bas Seudga prokuraturaSi. 60-iani wlebidan muSaobda saqarTvelos 

mecnierebaTa erovnuli akademiis ekonomikisa da samarTlis insti-

tutSi mecnier-TanamSromlad. aspiranturaSi swavlobda moskovis 

samarTlis institutSi. 1968 wels daicva disertacia iuridiul 

mecnierebaTa kandidatis samecniero xarisxis mosapoveblad Temaze: 

`sacalo yidva-gayidvis xelSekrulebis axali formebi~. 

1971 wels batoni zurab axvlediani arCeul iqna Tsu-is iuri-

diuli fakultetis samoqalaqo samarTlis kaTedris docentad. 

1974 wlidan igi aris iuridiuli fakultetis dekanis moadgile 

samecniero dargSi. 1975-1980 wlebSi ki saswavlo dargSi axor-

cielebda dekanis moadgilis uflebamosilebas. 1976 wels mieniWa 

ivane javaxiSvilis jildo _ saiubileo medali. 1990 wlidan mas 

irCeven samoqalaqo samarTlis kaTedris profesorad. 90-ian wlebSi 

aqtiur monawileobas iRebda kanonSemoqmedebiT procesSi, gansaku-

TrebiT aRsaniSnavia misi wvlili saqarTvelos samoqalaqo kodeqsis 

SemuSavebaSi. aRniSnuli saqmianobis paralelurad, igi xelmZRvane-
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lobda quTaisis saxelmwifo universitetis samoqalaqo samarTlis 

kaTedras.  

1997 wlis 26 ivniss saqarTvelos parlamentma samoqalaqo ko-

deqsis SedgenaSi Setanili wvlilisaTvis dajildovda sapatio si-

geliT. 1998 wels wels profesorma zurab axledianma axali samo-

qalaqo kodeqsis safuZvelze gamosca pirveli saxelmZRvanelo val-

debulebiT samarTalSi. xolo 2001 wels, misi gardacvalebis Semd-

gom, qarTul iuridiul litaraturaSi misi avtorobiT pirvelad 

gamoica amocanebis krebuli samoqalaqo samarTalSi.  

1999 wlis 8 ivniss profesori zurab axvlediani iuridiuli 

mecnierebis ganviTarebaSi, axalgazrda iuristTa kadrebis momzade-

baSi Setanili piradi wvlilisaTvis, nayofieri samecniero, pedago-

giuri da sazogadoebrivi moRvaweobisaTvis Rirsebis ordeniT iqna 

dajildovebuli. igi gaxldaT saqarTvelos iusticiis saswavlo 

centris gamgeobis wevri. 1998 wlidan sicocxlis bolomde 

xelmZRvanelobda Tsu-is iuridiuli fakultetis samoqalaqo sa-

marTlis kaTedras. 

aqtiuri praqtikuli saqmianobis paralelurad, batoni zurab ax-

vlediani arasodes mowyvetila samecniero saqmianobas, rac gamoix-

ata mis mier gamocemul araerT publikaciaSi. zurab axvlediani 

aris 60-mde samecniero naSromis avtori. misi mdidari samecniero 

memkvidreobidan aRsaniSnavia: sacalo yidva-gayidvis xelSekrulebe-

bis axali formebi, Tbilisi, 1966; literaturuli nawarmoebis 

avtoris uflebebi, Tbilisi, 1974; valdebulebis calkeuli saxeebi, 

Tbilisi, 1983; mosaxleobis savaWro da sayofacxovrebo momsaxure-

bis samarTlebrivi regulireba, Tbilisi, 1987; memkvidreobiTi sa-

marTali, leqciebis kursi, Tbilisi, 1988; samemekvidreo samarTlis 

sakiTxebi, samarTlis reforma saqarTveloSi, s. jorbenaZis, r. kni-

perisa da l. Wanturias redaqtorobiT, Tbilisi, 1994; anderZiT 

memkvidreobis sakiTxi saqarTvelos axali samoqalaqo kodeqsis mix-

edviT, Jurnali `qarTuli samarTlis mimoxilva~, mesame-meoTxe 

kvartali, 1998; valdebulebiTi samarTali, Tbilisi, 1999 da sxv. 

misi TanaavtorobiT gamoica saqarTvelos samoqalaqo kodeqsis ko-

mentari ramdenime tomad. 
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rac Seexeba zurab axvledianisadmi miZRvnis am saiubileo kre-

buls, masSi Sesulia Semdegi avtorebis 10 statia: arCil cercvaZe, 

guliko kaJaSvili, ana ToxaZe, mariam boWoriSvili, Tornike darja-

nia, salome qavTaraZe, simon takaSvili, Tamar gadrani, nino lipar-

tia, Tornike nemswveriZe, sergi jorbenaZe da dimitri gegenava. na-

Sromebi samarTlis samarTlis sxvadasxva problemasa da Tematikas 

exeba, Tumca maTi umravlesoba kerZo samarTlis sakiTxebzea kon-

centrirebuli.  

mkiTxvels SesaZlebloba eqneba, gaecnos Tanamedrove mevaxSeobis 

samarTlebriv safuZvlebs; saqvelmoqmedo saqmianobis samarTlebriv 

mowesrigebas, rac metad aqtualuria saqarTveloSi bolo wlebis 

manZilze; kerZo da sajaro samarTlis gamijvnis ZiriTad kriteri-

umebsa da Teoriebs; saarbitraJo gadawyvetilebis samarTlebriv 

bunebasa da misi aRsrulebis standartebs; sakorporacio, Sromis, 

aRsrulebis, saxelmwifo mowyobisa da adamianis ZiriTad uflebaTa 

samarTlidan metad aqtualur da saintereso sakiTxebs; samarTlis 

istoriidan, Zalze saintereso, patimrobisa da iZulebiTi muSaobis 

Sesaxeb XVIII saukunis miwurulis kanonproeqtTa mimoxilvas,  

darwmunebuli varT, mkiTxveli dainteresdeba warmodgenili na-

SromebiT da bevr mniSvnelovan, problemur sakiTxs sxvagvarad Sex-

edavs. 

ra Tqma unda, profesor axvledianis Rvawlisa da samecniero 

saqmianobis asaxva ramdenime gverdSi srulebiT warmoudgenelia. es 

werilic da mTlianad krebulic mxolod erTgvari mcdelobaa, pa-

tivi mivagoT gamorCeul iuristsa da adamians, qarTul sazogadoe-

bas ki kidev erTxel SevaxsenoT misi Rvawli da damsaxureba. 

 

zurab ZlieriSvili 

samarTlis doqtori, profesori 
 

salome qavTaraZe 

samarTlis magistri, daviT  

batoniSvilis samarTlis institutis  

direqtoris moadgile 
 

2013 wlis 20 dekemberi, Tbilisi 
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profesor zurab axvledianis iubilisaTvis 

 

zurab axvlediani erT-erTi umniSvnelovanesi figuraa qarTul 

samarTlebriv sivrceSi. man didi wvlili Seitana, rogorc saqarT-

velos samoqalaqo kodeqsis SeqmnaSi, aseve, araerTi gamoCeniliqarT-

veli iuristis aRzrdaSi. 

mqonda pativi, vyofiliyavi zurab axvledianis studenti. masTan 

urTierToba Cems cxovrebaSic saukeTeso gamocdilebad darCa. minda 

gamovxato gansakuTrebuli sixaruli da siamaye, rom maqvs pativi, 

Cemi wvlili Sevitano daviT batoniSvilis samarTlis institutis 

SesaniSnav wamowyebaSi.  

samarTlebrivi azrovnebis ganviTarebisaTvis mniSvnelovania ga-

moicemodes msgavsi saxis krebulebi. swored aseTi naSromebi gana-

viTarebs, aamaRlebs samarTlebriv kulturas, saSualebas miscems 

iuristebs da iurisprudenciiT dainteresebul pirebs, miiRon in-

formacia TanamedroveobisaTvis mniSvnelovan, saintereso da prob-

lemur sakiTxebze. sadazRvevo kompania ardi mudam mzadaa, gverdSi 

daudges msgavs wamowyebebs da Tavisi wvlili Seitanos qarTuli 

samarTlebrivi azrovnebis ganviTarebis saqmeSi. 

 

armaz TavaZe 

sadazRvevo kompania ardis  

damfuZnebeli 

 

2013 wlis dekemberi, Tbilisi  



9 

arCil cercvaZe 

 

saqvelmoqmedo saqmianobis samarTlebrivi  

mowesrigeba da masTan dakavSirebuli  

ramdenime mniSvnelovani sakiTxi 

 

Sesavali 

 

saqvelmoqmedo saqmianoba sazogadoebrivi cxovrebis ganuyofeli 

nawilia. misi sayovelTaod aRiarebuli da damtkicebuli ganmarteba 

ar arsebobs. Tumca, sxvadasxva imanenturi niSnis gamoyofiT SesaZ-

lebelia misi Sinaarsis aRwera. qvelmoqmedebis erT-erTi fundamen-

turi niSani misi uangaro xasiaTia. qvelmoqmedeba ukugebis molodi-

niT ar xorcieldeba. saqvelmoqmedo saqmianobis cnebas arc erTi 

pozitiuri samarTlebrivi aqti ar Seicavs. sagadasaxado kodeqsi im 

qmedebebs aRwers, romlebic kodeqsiT dadgenili  miznebisTvis 

qvelmoqmedebad iTvleba, Tumca cnebas teqnikurad ar ganmartavs. 

SeiZleba gaCndes legitimuri kiTxva, saWiroa Tu ara qvelmoqmede-

bis cnebis samarTlebrivi ganmarteba an misi mowesrigeba. ra Tqma 

unda, qvelmoqmedeba adamianTa cxovrebis nawilia. yoveldRiurad 

uamravi adamiani erTmaneTs uangarod exmareba da am urTierTobebis 

samarTlebrivi mowesrigeba saWiro araa. samarTlebriv-teqnikuri 

cnebis Semotana da mowesrigeba kidev ufro SezRudavs aseT ur-

TierTobebs. miuxedavad amisa, msoflioSi arsebobs praqtika, rac 

samarTlebrivi aqtebiT qvelmoqmedebis waxalisebas gulisxmobs. sa-

qarTvelos pozitiuri kanonmdeblobidan, aseTi tipis mowesrigebas 

sagadasaxado kodeqsi iTvaliswinebs. sagadasaxado kodeqsis mowe-

srigeba sakmaod viwro da specifikuria, igi miznad saqvelmoqmedo 

saqmianobis waxalisebas isaxavs, masze gansxvavebuli sagadasaxado 

reJimis dawesebiT. miuxedavad imisa, rom kodeqsi wamaxalisebel 

normebs adgens, igi qvelmoqmedebis uangaro xasiaTs ar cvlis, ra-

zec dawvrilebiT qvemoT iqneba saubari. 



10 

saqarTvelos kanonmdeblobiT, saqvelmoqmedo saqmianobisaTvis 

saqvelmoqmedo organizaciis dafuZneba an sxva specialuri proce-

duris dacva savaldebulo araa. nebismier fizikur da iuridiul 

pirs qvelmoqmedebis ufleba aqvs. Tumca, imisaTvis, rom qvelmoq-

medma isargeblos specialuri sagadasaxado SeRavaTebiT, romlebsac 

saqvelmoqmedo saqmianobasTan mimarTebiT sagadasaxado kodeqsi awe-

sebs, saWiroa, organizacia dafuZndes da mas saqvelmoqmedo sta-

tusi mieniWos.1  

winamdebare statiis mizania saqvelmoqmedo saqmianobis momwesri-

gebeli ramdenime mniSvnelovani muxlis ganxilva, maTi struqturis 

warmoCena da im sagadasaxado SeRavaTebis identificireba, romlebic 

sagadasaxado kodeqsiT saqvelmoqmedo saqmianobisTvisaa dadgenili, 

aseve, qvelmoqmedebasTan dakavSirebuli ramdenime mniSvnelovani 

terminis ganxilva. 

 

1. saqvelmoqmedo organizaciis statusi 

 

saqarTvelos samoqalaqo kodeqsi iuridiul pirebs or did 

saxed yofs: arasamewarmeo (arakomerciuli) iuridiul da samewar-

meo iuridiul pirebad.2 Tavis mxriv, samewarmeo iuridiuli pirebis 

ramdenime qvesaxeoba arsebobs, Tumca es naSromis interesis sagani 

araa. samoqalaqo kodeqsis mixedviT, arasamewarmeo iuridiuli piris 

mxolod erTi zogadi saxeoba arsebobs; es aris „arasamewarmeo 

(arakomerciuli) iuridiuli piri“ (a.a.i.p). samoqalaqo kanonmdeb-

loba saqvelmoqmedo organizaciebs arsad axsenebs. saqvelmoqmedo 

organizacia calke iuridiuli piris saxeoba araa. is sagadasaxado 

kodeqsis mixedviT miniWebuli specialuri statusia, rac am statu-

sis matarebel iuridiul pirebze gansxvavebuli sagadasaxado reJi-

mis gavrcelebas gulisxmobs. Sesabamisad, saqvelmoqmedo organiza-

ciad Cveulebrivi arasamewarmeo (arakomerciuli) iuridiuli piris 

formiT dafuZnebuli subieqti miiCneva, romelsac sagadasaxado or-

                                                           
1 mxeiZe i., Carkviani g., nacvliSvili v., arasamewarmeo iuridiuli pirebis 

dabegvris Taviseburebebi saqarTveloSi, Tbilisi, 2012, 16. 
2 saqarTvelos samoqalaqo kodeqsis 24-e muxlis me–2 nawili. 
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ganos mier saqvelmoqmedo organizaciis statusi aqvs miniWebuli da 

am statusTan dakavSirebuli SeRavaTebiT sargeblobs. 

saqvelmoqmedo organizaciis statusis miniWebis sakiTxs saqarT-

velos sagadasaxado kodeqsi awesrigebs, romelic swored im sub-

ieqtTa CamonaTvals Seicavs, romelsac SeiZleba saqvelmoqmedo or-

ganizaciis statusi mieniWos. sainteresoa sakiTxi, Tu romeli or-

ganizaciul-samarTlebrivi formis mqone iuridiul pirebs SeuZliaT 

saqvelmoqmedo organizaciis statusis mopoveba. sagadasaxado ko-

deqsis 32-e muxli, romelic saqvelmoqmedo organizaciebis ganmar-

tebaze saubrobs, miuTiTebs, rom saqvelmoqmedo organizaciad iT-

vleba organizacia, romelsac am muxlis Sesabamisad miniWebuli aqvs 

saqvelmoqmedo organizaciis statusi.3 anu, kodeqsis Tanaxmad, saq-

velmoqmedo organizacia aris organizacia. Tavis mxriv, organi-

zacias, sagadasaxado kodeqsis 30-e muxlis mixedviT, ramdenime qve-

saxeoba gaaCnia, esenia: 

 arasamewarmeo (arakomerciuli) iuridiuli pirebi; 

 ucxo qveynis kanonmdeblobis Sesabamisad Seqmnili organiza-

ciebis saqarTveloSi arsebuli filialebi da sxva analogiuri 

qvedanayofebi; 

 sabiujeto organizaciebi; 

 sajaro samarTlis iuridiuli pirebi; 

 korporaciebi; 

 dawesebulebebi; 

 saerTaSoriso (saxelmwifoTaSorisi, samTavrobaTaSoriso, 

diplomatiuri) organizaciebi – saerTaSoriso samarTliT mowe-

srigebuli organizaciebi, diplomatiuri warmomadgenlobebi da sa-

konsulo dawesebulebebi, ucxouri arasamewarmeo organizaciebi. 

32-e muxlis mixedviT, saqvelmoqmedo organizaciis statusis mo-

poveba mxolod zemoT CamoTvlil organizaciebs SeuZliaT, Tumca 

damkvidrebuli praqtikis Sesabamisad, saqvelomoqmedos statusi, 

rogorc wesi, arasamewarmeo iuridiul pirebs eniWeba da ara, maga-

liTad, sabiujeto organizaciebs. Tavis mxriv, kodeqsi erTmaneTis-

                                                           
3 saqarTvelos sagadasaxado kodeqsis 32-e muxlis 1-li nawili. 
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gan or Zireul termins gamoyofs: sawarmo da organizacia. kodeqsis 

miznebisTvis sawarmod yvela is subieqti miiCneva, romelic ekonomi-

kur saqmianobas axorcielebs.4 organizaciad, kodeqsis miznebisTvis, 

iseTi subieqtebi miiCneva, romlebic ekonomikur saqmianobas ar 

axorcieleben. zemoT mocemul CamonaTvalSic swored iseTi organi-

zaciebi Sedis, romelic ekonomikuri saqmianobis warmoebis mizniT 

araa dafuZnebuli. Tumca, ramdenime maTgani gaugebrobas mainc iw-

vevs. ucxo qveynis kanonmdeblobis Sesabamisad Seqmnil organiza-

ciaSi, savaraudod, nebismieri iseTi subieqti unda igulisxmebodes, 

romelic ucxo qveynis mier Seqmnilia, rogorc araekonomikuri saq-

mianobis ganmaxorcielebeli subieqti. organizaciis erT-erTi mTa-

vari, Tu ZiriTadi ara, maxasiaTebeli is aris, rom is mogebis miRe-

bis mizniT Seqmnili araa da mogebas ar anawilebs. (saamisod, yvela 

qveyanas, sxvadasxvanairi sakanonmdeblo midgoma SeiZleba hqondes, 

mTavaria, rom subieqts araekonomikuri, sazogadoebrivad sasar-

geblo saqmianobis ganxorcielebis miznebi amoZravebdes). gamodis, 

rom ucxo qveynis arasamewarmeo (arakomerciuli) iuridiuli piris 

filiali saqarTveloSi, kodeqsis miznebisTvis aseve organizaciad 

miiCneva. ucxour organizaciad iTvleba organizacia, romelic saga-

dasaxado kodeqsis mixedviT, saqarTvelos organizacia araa, anu 

romlis arc saqmianobis da arc marTvis adgili saqarTveloSi 

araa.5 sabiujeto organizaciebs 31-e muxli ganmartavs. sajaro sa-

marTlis iuridiuli piris dafuZnebis wesebi da mowesrigeba „sa-

jaro samarTlis iuridiuli piris“ Sesaxeb kanoniT calkea gan-

sazRvruli. rac Seexeba korporaciebs, rTulia imis gageba, Tu ras 

gulisxmobs aq kanoni. korporacia, rogorc iuridiuli piris sa-

marTlebrivi forma, saqarTvelos kanonmdeblobiT gaTvaliswinebuli 

araa. aq, savaraudod, kanonmdebeli iseT arasamewarmeo organizaciebs 

gulisxmobs, romlebic korporaciulad organizebulni arian. igu-

lisxmeba swored arasamewarmeo iuridiuli pirebis is kategoria, 

                                                           
4 iqve, 21-e muxlis 1-li nawili. 
5 nadaraia l., rogava z., ruxaZe k., bolqvaZe b., saqarTvelos sagadasaxado 

kodeqsis komentarebi, wigni pirveli, Tbilisi, 2012, 243. 
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romelTac marTvis organoebi da menejmenti korporaciulad aqvT 

dadgenili.  

Ddawesebuleba gulisxmobs saxelmwifo dawesebulebebs, sabi-

ujeto organizaciebsa da sajaro samarTlis iuridiul pirebs. 

saerTaSoriso organizaciebs ganekuTvnebian saerTaSoriso samar-

TliT mowesrigebuli organizaciebi, saelCoebi, sakonsuloebi, war-

momadgenlobebi, ucxouri arasamewarmeo organizaciebi. 

Sesabamisad, saqvelmoqmedo organizaciis statusi SeiZleba moi-

povos, rogorc kerZo samarTlis iuridiulma pirma, aseve, saxelm-

wifo dawesebulebam an sajaro samarTlis iuridiulma pirma da 

saerTaSoriso organizaciam an misma filialma. mTavari isaa, rom 

misi ZiriTadi mizani araekonomikuri saqmianobis ganxorcielebaa. 

marTalia, sagadasaxado kodeqsis pirdapiri ganmartebiT es ase iva-

raudeba, Tumca praqtikaSi saxelmwifo organizaciisTvis saqvelmoq-

medo statusis miniWeba misi miznebidan gamomdinare ar xdeba. 

kodeqsi sagadasaxado SeRavaTebis gavrcelebas mxolod saqarT-

velos saqvelmoqmedo organizaciebze iTvaliswinebs. saqarTvelos 

saqvelmoqmedo organizaciad ki is CaiTvleba, romelTa saqmianobis 

an marTvis adgili saqarTveloSia.6 organizaciis saqmianobis adgi-

lad organizaciis saxelmwifo registraciis adgili iTvleba, xolo 

aseTis ararsebobis SemTxvevaSi _ iuridiuli misamarTi, romelic 

organizaciis sadamfuZneblo dokumentSia (wesdebaSi, damfuZne-

belTa/wevrTa SeTanxmebaSi, debulebaSi) miTiTebuli. organizaciis 

marTvis adgilad organizaciis faqtobrivi marTvis adgili iTvleba, 

anu is adgili, sadac organizaciis sadamfuZneblo dokumentebis 

(wesdebis, damfuZnebelTa/wevrTa SeTanxmebis, debulebis) Sesabami-

sad, organizaciis xelmZRvaneli organo (mmarTvelobis organo) 

mmarTvelobiT funqcias asrulebs.7  
 

 

 

 

 

                                                           
6 saqarTvelos sagadasaxado kodeqsis 30-e muxlis me-3 nawili. 
7 nadaraia l., rogava z., ruxaZe k., bolqvaZe b., saqarTvelos sagadasaxado 

kodeqsis komentarebi, wigni pirveli, Tbilisi, 2012, 243. 
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2. saqvelmoqmedo organizaciis statusis miniWeba da CamorTmeva 

 

saqarTveloSi iuridiuli pirisTvis saqvelmoqmedo organizaciis 

statusis miniWebas, gauqmebasa da CamorTmevas, Sesabamisi sagadasax-

ado organos wardginebiT, saqarTvelos finansTa ministrTan SeTanx-

mebiT, Semosavlebis samsaxuris ufrosi axorcielebs.8 

saqvelmoqmedo statusi SeiZleba mieniWos organizacias, ro-

melic:9 

 Seqmnilia saqvelmoqmedo saqmianobis gansaxorcieleblad; 

 registrirebulia saqarTvelos kanonmdeblobiT dadgenili 

wesiT; 

 aqvs saqvelmoqmedo saqmianobis aranakleb erTi wlis ga-

mocdileba; 

 akmayofilebs saqarTvelos sagadasaxado kodeqsis 32-e 

muxliT dadgenil sxva moTxovnebs. 

saqvelmoqmedo statusis miniWeba organizaciis werilobiTi 

gancxadebis safuZvelze xdeba. gancxadebaSi organizaciis Semdegi 

monacemebi unda mieTiTos:10  

  saxelwodeba; 

  organizaciul-samarTlebrivi forma; 

  ZiriTadi miznebi; 

  bolo wlis saqmianobis ZiriTadi mimarTulebebi; 

  xelmZRvaneli organos da filialebis misamarTebi. 

gancxadebas unda daerTos:11 

  organizaciis wesdebis asli; 

  saxelmwifo an/da sagadasaxado registraciis mowmobis as-

li; 

  bolo wlis saqmianobis angariSi, romelic unda Seicavdes 

saqmianobis (proeqtebis, momsaxurebis) aRweras; 

                                                           
8 saqarTvelos sagadasaxado kodeqsis 32-e muxlis me-4 nawili. 
9 iqve, 32-e muxlis me-2 nawili. 
10 iqve, 32-e muxlis me-5 nawili. 
11 iqve, 32-e muxlis me-6 nawili. 
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  damoukidebeli auditoris mier dadasturebul bolo wlis 

finansur dokumentebs (balansi da mogeba-zaralis angariSi).  

organizaciis mier saqvelmoqmedo statusis miniWebis Taobaze 

gancxadebiT mimarTvis SemTxvevaSi, Semosavlebis samsaxuris ufrosi 

motivirebul gadawyvetilebas erTi Tvis vadaSi iRebs. Tu am vadaSi 

gadawyvetileba miRebuli ar iqneba, statusi miniWebulad CaiT-

vleba12.  

statusi uvadod eniWeba da miniWebisTanave ZalaSi Sedis. orga-

nizacias, romelsac mieniWeba saqvelmoqmedo statusi, statusis 

damadasturebeli mowmoba gadaecema. rogorc zemoT aRiniSna, orga-

nizacias statusi rom mieniWos, saWiroa, kanonmdeblobiT dadgenili 

wesiT iyos registrirebuli, Sesabamisad, im formiT, ra saxis 

iuridiuli pirebic, sagadasaxado kodeqsis Tanaxmad, `organizaciad~ 

ganixilebian. 

 

3. saqvelmoqmedo saqmianobis Sinaarsi 

 

saqvelmoqmedo saqmianobis warmoebis mizani, zogadad, SesaZlebe-

lia organizaciis sadamfuZneblo dokumentSi, wesdebaSi, debulebaSi 

da a.S. iyos miTiTebuli. Tumca, saqvelmoqmedo statusis preten-

dent organizacias sadamfuZneblo dokumentSi saqvelmoqmedo saqmia-

nobis mizanTan erTad, gansxvavebuli mizanic SeiZleba hqondes. mTa-

varia, rom organizaciis dafuZnebisa da saqmianobis minimum erT-erT 

mizans saqvelmoqmedo saqmianoba warmoadgendes.  

ssk-is me-10 muxli im saqmianobaTa CamonaTvals gansazRvravs, 

romelTa ganxorcieleba saqvelmoqmedo sferos miekuTvneba. aRniS-

nuli muxlis Tanaxmad, saqvelmoqmedo saqmianobad iTvleba: 

1. daxmarebis uSualod an mesame piris meSveobiT, nebayoflobiT 

da uangarod gaweva im pirebisaTvis, romlebic am daxmarebas saWi-

roeben, maT Soris:13 

 im fizikuri pirebisaTvis, romlebic saWiroeben socialur 

                                                           
12 iqve, 32-e muxlis me-7 nawili. 
13 saqarTvelos sagadasaxado kodeqsis me-10 muxlis pirveli nawilis `a~ 

qvepunqti. 
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dacvas, samedicino daxmarebas, agreTve, xelmokle fizikuri pi-

rebisaTvis, maT Soris: invalidebisaTvis, moxucebulebisaTvis, 

oboli bavSvebisaTvis, marCenaldakargulebisaTvis, ltolvilis 

an humanitaruli statusis mqone pirebisaTvis da iZulebiT ga-

daadgilebuli pirebisaTvis - avadmyofebisaTvis, mravalSviliani 

ojaxebisa da maTi wevrebisaTvis, omebis, SeiaraRebuli konfliq-

tebis, avariebis, stiqiuri ubedurebebis, katastrofebis, epide-

miebis anda epizootiebis Sedegad dazaralebulebisaTvis; 

 bavSvTa, moxucebulTa da invalidTa momvleli an momsaxure 

organizaciebisaTvis, maT Soris: bavSvTa saxlebisaTvis, skola-

internatebisaTvis, internatebisaTvis, skolamdeli da sxva sa-

bavSvo dawesebulebebisaTvis, moxucebulTa saxlebisaTvis, ufaso 

sasadiloebisaTvis, samedicino dawesebulebebisaTvis, sareabili-

tacio centrebisaTvis da a.S.; 

 saqvelmoqmedo organizaciebisaTvis; 

 religiuri organizaciebisaTvis; 

 gansakuTrebuli niWiT dajildoebuli fizikuri pirebisaT-

vis - maTi talantis ganviTarebis mizniT; 

 patimrobisa da Tavisuflebis aRkveTis dawesebulebebisaTvis 

- maTSi moTavsebul pirTa movlis an samedicino momsaxurebis 

pirobebis gaumjobesebis mizniT; 

 im pirebisaTvis, romlebic axorcieleben saqmianobas Semdeg 

sferoebSi: adamianis uflebebis dacva, garemos dacva, demokra-

tiisa da samoqalaqo sazogadoebis ganviTareba, kultura, ganaT-

leba, mecniereba, janmrTelobis dacva, socialuri dacva, fizi-

kuri aRzrda, samoyvarulo sporti da xelovneba. 

2. organizaciebis mier sazogadoebisaTvis sasargeblo saqmianobis 

ganxorcieleba Semdeg sferoebSi:14 

 adamianis uflebebis dacva; 

 garemos dacva; 

 demokratiisa da samoqalaqo sazogadoebis ganviTareba; 

                                                           
14 saqarTvelos sagadasaxado kodeqsis me-10 muxlis pirveli nawilis `b~ 

qvepunqti. 
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 kultura; 

 ganaTleba; 

 mecniereba; 

 janmrTelobis dacva; 

 socialuri dacva; 

 fizikuri aRzrda da samoyvarulo sporti; 

 xelovneba. 

 

zemoT CamoTvlili saqmianoba qvelmoqmedebas ar miekuTvneba im 

SemTxvevebSi Tu:15 

 

 igi xorcieldeba saxelmwifo xelisuflebis da adgilo-

brivi  TviTmmarTvelobis organoTa mier; 

 ganxorcielebulia sawarmos, politikuri partiis an arCev-

nebSi monawile  sxva saarCevno subieqtis mxardasaWerad; 

 igi xorcieldeba fizikuri piris mier sakuTari naTesavebi-

saTvis an iuridiuli piris mier Tavisi mmarTvelobis organoTa   

xelmZRvanelebisaTvis da maTi naTesavebisaTvis; 

 is „reklamis Sesaxeb“ saqarTvelos kanoniT sponsorobad 

iTvleba. 

rogorc zemoT moyvanili CamonaTvalidan Cans, sagadasaxado ko-

deqsi saqvelmoqmedo saqmianobaTa farTo speqtrs ganixilavs. im 

organizaciaTa umravlesobis saqmianoba, romelTa mizani sazogadoe-

bisaTvis sasargeblo miznebis ganxorcielebaa, sagadasaxado kodeq-

sis me-10 muxliT gansazRvruli definiciis CarCoebSi xvdeba. 

 mniSvnelovania aRiniSnos, rom sagadasaxado kodeqsiT saqmiano-

bis saqvelmoqmedod dasakvalificireblad, aucilebeli araa organi-

zacias saqvelmoqmedo statusi hqondes miniWebuli. yvela sazoga-

doebriv organizacias ufleba aqvs, saqvelmoqmedo saqmianoba ganax-

orcielos. im SemTxvevaSi, Tu saqmianoba sagadasaxado kodeqsis me-

                                                           
15 iqve, me-10 muxlis me-2 nawili. 
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10 muxlis moTxovnebs akmayofilebs, igi ekonomikur saqmianobad ar 

ganixileba da saqvelmoqmedod miiCneva.16 

 

4. saqvelmoqmedo statusTan dakavSirebuli sagadasaxado SeRava-

Tebi 

 

sagadasaxado kodeqsi saqvelmoqmedo organizaciebis saqmianobis 

wamaxalisebel ramdenime SeRavaTs iTvaliswinebs. naSromis mizani im 

sagadasaxado SeRavaTebis identificirebaa, romelic sawarmoebs saq-

velmoqmedo organizaciebis daxmarebaSi xels uwyobs. ganxiluli 

iqneba sagadasaxado kodeqsis sami centraluri muxli, romlebic am 

or subieqts Soris urTierTobisas sagadasaxado SeRavaTebs iTva-

liswineben. 

 

4.1. saqvelmoqmedo organizaciebze gacemuli Tanxis gamoqviTva 

 

sagadasaxado kodeqsis 117-e muxlis 1-li nawilis Tanaxmad: „er-

Toblivi Semosavlidan gamoiqviTeba sawarmos/mewarme fizikuri pi-

ris mier saqvelmoqmedo organizaciebze gacemuli Tanxa, agreTve 

erTobliv SemosavalSi asaxuli usasyidlod miwodebuli saqonlis 

(garda uZravi qonebisa)/gaweuli momsaxurebis sabazro fasi, magram 

ara umetes erToblivi Semosavlidan am kodeqsiT gaTvaliswinebuli 

gamoqviTvebis (am muxliT gaTvaliswinebuli gamoqviTvis gareSe) 

Semdeg darCenili Tanxis 10 procentisa.“ 

es muxli sawarmosTvis sakmaod mniSvnelovan SeRavaTs awesebs. 

sagadasaxado kodeqsiT dadgenili zogadi principis mixedviT, dasa-

begri mogebis gansazRvrisas, erToblivi Semosavlidan mxolod is 

xarji unda gamoiqviTos, rac am Semosavlis miRebasTanaa dakavSire-

buli. Tumca, kodeqsis es muxli gamonaklisis saxiT adgens, rom 

sawarmos SeuZlia erToblivi Semosavlidan is xarjic gamoqviTos, 

romelic Semosavlis miRebasTan dakavSirebuli araa da saqvelmoq-

                                                           
16 iqve, me-9 muxlis me-2 nawilis `b~ qvepunqti. 
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medo organizaciebs gadaeca, riTac mas SeuZlia mogebis gadasaxadi 

Seimciros.  

2013 wlis 20 agvistos ZalaSi sagadasaxado kodeqsis 117-e 

muxlis axali redaqcia Sevida. Zveli redaqciis mixedviT, mxolod 

sawarmos mier saqvelmoqmedo organizaciisTvis gadacemuli Tanxis 

gamoqviTva iyo SesaZlebeli. amave dros, Zveli redaqciis moqmedebis 

pirobebSi, im SemTxvevaSi, Tu sawarmo saqvelmoqmedo organizacias 

usasyidlod gadascemda qonebas an gauwevda momsaxurebas, mas es 

miwodebad eTvleboda.17 Sesabamisad, sawarmo valdebuli iyo, usa-

syidlod gadacemuli qonebis an usasyidlod gaweuli momsaxurebis 

sabazro Rirebuleba erTobliv SemosavalSi aeyvana da mogebis gada-

saxadiT daebegra. anu, Zveli redaqciis moqmedebis pirobebSi, sawar-

mos mier saqvelmoqmedo organizaciisTvis usasyidlod qonebis ga-

dacema an usasyidlod momsaxurebis gaweva Cveulebriv ekonomikur 

saqmianobad iTvleboda da sagadasaxado kodeqsis 102-e muxlis 1-li 

nawilis „a“ punqtis mixedviT, ivaraudeboda, rom man Semosavali 

miiRo, rac erTobliv SemosavalSi unda asaxuliyo da dabegriliyo. 

im SemTxvevaSi, Tu erTobliv SemosavalSi asaxul sabazro fassa da 

ufasod gadacemuli qonebis an gaweuli momsaxurebis xarjs Soris 

warmoiqmneboda fasTa sxvaoba, igi mogebis gadasaxadiT ibegreboda.  

axali redaqciis mixedviT, ori mniSvnelovani cvlileba ganxor-

cielda. pirveli, sawarmos SesaZlebloba mieca gamoqviTos ara-

marto Tanxa, aramed usasyidlod gadacemuli qoneba (garda uZravi 

qonebisa) da usasyidlod gaweuli momsaxureba. meore, gamoqviTvis 

proceduras gulisxmobs. kerZod ki, sawarmo mas Semdeg, rac saq-

velmoqmedo organizacias usasyidlod gadascems qonebas an usa-

syidlod gauwevs momsaxurebas, rac mas Cveulebrivad miwodebad 

eTvleba (kodeqsis me-16 muxlis 1-li nawilis mixedviT), valdebu-

lia, rom 102-e muxlis 1-li nawilis „a“ punqtis mixedviT, gadace-

muli qonebis an gaweuli momsaxurebis Sesabamisi sabazro Rirebu-

leba erTobliv SemosavalSi aiyvanos. amis Semdeg ki, sawarmos 

SeuZlia es sabazro fasi erToblivi Semosavlebidan mTlianad ga-

                                                           
17 saqarTvelos sagadasaxado kodeqsis me-16 muxlis 1-li nawili. 
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moqviTos. orive SemTxvevaSi qonebis ufasod gadacema da momsaxure-

bis ufasod gaweva miwodebad miiCneva da erTobliv SemosavalSi 

aisaxeba, magram gansxvaveba is aris, rom axali redaqciis moqmedebis 

pirobebSi xarjebis srulad gamoqviTvaa SesaZlebeli da Tu sabazro 

Rrebulebasa da xarjs Soris fasTa sxvaoba warmoiqmneba, igi aRar 

ibegreba mogebis gadasaxadiT 117-e muxliT gaTvaliswinebuli Se-

zRudvebis mixedviT, ara umetes erToblivi Semosavlidan am kodeq-

siT gaTvaliswinebuli gamoqviTvebis (am muxliT gaTvaliswinebuli 

gamoqviTvis gareSe) Semdeg darCenili Tanxis 10 procentisa. 

magaliTi: sawarmo saqvelmoqmedo organizacias usasyidlod ga-

dascems kompiuterul aRWurvilobas, romlis sabazro Rirebuleba 

1000 lariა. sawarmo amas aRricxavs, rogorc miwodebas da erTob-

liv SemosavalSi daafiqsirebs 1000 lars, rogorc Semosavals eko-

nomikuri saqmianobidan. amave dros, 117-e muxlis axali redaqciis 

mixedviT, sawarmos SeuZlia es 1000 lari srulad gamoqviTos ro-

gorc xarji, miuxedavad imisa, Tu ra xarji gaswia Tavis droze am 

kompiuterebis SeZenisas. Sedegad, warmoqmnili fasTa sxvaoba moge-

bis gadasaxadiT ar daibegreba. Zveli redaqciis SemTxvevaSi, aseT 

dros sawarmo 1000 lars daafiqsirebda, rogorc Semosavals, ma-

gram Tuki am kompiuterebis SesaZenad gaweuli xarji iyo ufro 

naklebi, magaliTad, 800 lari, maSin sawarmos mouwevda fasTa 

sxvaobis, anu 200 laris dabegvra mogebis gadasaxadiT.  

axali redaqciis mTavari Rirseba isaa, rom sawarmos sagadasax-

ado barieri mouxsnas da ufasod gadacemuli qonebis an gaweuli 

momsaxurebis sabazro Rirebuleba mogebis gadasaxadiT ar dabegros. 

Sesabamisad, saWiroa, gaimijnos sawarmos mier saqvelmoqmedo orga-

nizaciisTvis gadacemuli TanxiT miRebuli sagadasaxado SeRavaTi da 

qonebis usasyidlod gadacemiT an momsaxurebis usasyidlod gaweviT 

miRebuli SeRavaTi. im SemTxvevaSi, rodesac sawarmo Tanxas gadas-

cems, es mas miwodebad ar eTvleba. Sesabamisad, mas erTobliv Semo-

savalSi sanacvlod raimes asaxva ar mouwevs. Tanxis gacema sawar-

mosTvis Cveulebrivi xarjia, romelic man rogorc xarji ise unda 

aRricxos. rogorc wesi, ekonomikuri saqmianobis dros erToblivi 

Semosavlidan mxolod is xarji gamoiqviTeba, romelic am Semosav-
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lis miRebasTanaa dakavSirebuli. sxva xarjis gamoqviTva kanoniT ar 

SeiZleba. magram 117-e muxlis arsi swored isaa, rom miuxedavad 

imisa, rom saqvelmoqmedo organizaciaze gacemuli Tanxa is xarji 

araa, romelic erTobliv SemosavalTanaa dakavSirebuli, sawarmos 

mainc SeuZlia is ganixilos da aRricxos rogorc xarji da gamoq-

viTos erToblivi Semosavlidan. am SemTxvevaSi sawarmo mogebis ga-

dasaxads imcirebs. zemoT moyvanil magaliTSi, sawarmo, roca usa-

syidlod gadascems qonebas an gauwevs momsaxurebas, mogebis gada-

saxads ar imcirebs, aramed Tavisufldeba misgan im sxvaobisTvis, 

rac SeiZleba ufasod gadacemuli qonebis an gaweuli momsaxurebis 

xarjebsa da sabazro Rirebulebas Soris warmoiqmnas. am muxlis 

nawili, romelic usasyidlod gadacemuli qonebis an gaweuli mo-

masxurebis sabazro Rirebulebis gamoqviTvis saSualebas iZleva, 

sakmaod mniSvnelovani danawesia, rameTu praqtikaSi xSiria SemTxve-

vebi, roca sawarmoebi saqvelmoqmedo organizaciebs sxvadasxva saqo-

nels (sakvebi produqtebi, pirveladi moxmarebis nivTebi, sayofac-

xovrebo teqnika da a.S.) gadascemen, agreTve, xSirad saqvelmoqmedo 

organizaciisTvis usasyidlo momsaxurebis (ufaso iuridiuli kon-

sultacia, sakonferencio darbazis momsaxureba da a.S.) gaweva xde-

ba. Tavis mxriv, es muxli ar akonkretebs imas, Tu ra formiT 

SeiZleba gadaeces Tanxa saqvelmoqmedo organizacias, risTvisac 

sxvadasxvanairi forma SeiZleba arsebobdes, Tumca, didi albaTobiT, 

aq ivaraudeba Sewiruloba, romelsac kodeqsis 99-e muxli iTva-

liswinebs. am termins kodeqsis me-8 muxlis me-40 nawili ganmar-

tavs, romelic ambobs, rom: Semowirulobaa organizaciis mier usa-

syidlod miRebuli saqoneli/momsaxureba, maT Soris, fuladi sax-

srebi. sawarmos ufleba ar aqvs, rom saqvelmoqmedo organizaciaze 

Tanxa grantis saxiT gasces.18 Teoriulad SeiZleba sawarmo sawe-

vros gadamxdeli iyos, Tumca alogikuria, rom am muxlis mier nax-

seneb „gacemul TanxaSi“ sawevro gadasaxadi moiazrebodes. am mux-

lis miznebisTvis „gacemuli Tanxa“ Tanxis iseT gacemas gulisxmobs, 

romlis valdebulebac sawarmos ar aqvs da amas uangarod, sazoga-

                                                           
18 `grantebis Sesaxeb~ saqarTvelos kanonis me-3 muxli. 
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doebisTvis sasargeblo miznebisTvis akeTebs. sawevro Senatani, Ta-

visi bunebiT, valdebulebis Sesrulebaa da ara Tanxis uangarod 

gacema. Tavis mxriv, termini „saqoneli“ kodeqsis me-13 muxlis 1-li 

nawilis mixedviT, aris „materialuri an aramaterialuri qoneba, 

maT Soris, eleqtro da Tboenergia, gazi da wyali.“ materialuri 

qoneba SeiZleba iyos uZravi da moZravi qoneba (Tumca uZravi qone-

bis gadacemaze 117-e muxli ar vrceldeba), xolo aramaterialuri 

qoneba SeiZleba iyos, magaliTad, wili sawarmoSi, moTxovnis uf-

leba da a.S. 

sawarmos damoukideblad SeuZlia saqvelmoqmedo saqmianoba ga-

naxorcielos, individualurad, Suamavlebis gareSe, daexmaros so-

cialurad daucvel adamianebs, daufinansos ZviradRirebuli mkur-

naloba, an gaswios sxva tipis qvelmoqmedeba, magram am SemTxvevaSi 

is SeRavaTiT ver isargeblebs. mas ar SeeZleba am Tanxis gamoqviT-

vis gziT miiRos SeRavaTi. es muxli motivacias uzrdis sawarmoebs, 

rom swored saqvelqmoqmedo organizaciis meSveobiT ganaxorcielon 

qvelmoqmedeba, rac xels Seuwyobs Tavad am saqvelmoqmedo organi-

zaciebis ganviTarebas da meore mxriv, sawarmosTvis momgebiani iq-

neba. imis gaTvaliswinebiT, rom praqtikidan gamomdinare, qvelmoqme-

debisTvis gaweuli xarjebi sakmaod soliduria, sawarmosTvis uri-

go ar iqneboda am SeRavaTebiT sargebloba da mogebis gadasaxadis 

solidurad Semcireba. 

sayuradReboa 117-e muxlis daTqma, romlis mixedviTac, sawarmos 

mier saqvelmoqmedo organizaciebze gacemuli Tanxa erToblivi Se-

mosavlidan kodeqsiT dadgenili gamoqviTvebis Sedegad darCenili 

Tanxis 10%-s ar unda aRematebodes. 

magaliTi: sawarmos erToblivi Semosavali Seadgens 100 000 

lars, xolo kodeqsiT dadgenili gamoqviTuli Tanxa (garda saqvel-

moqmedo organizaciisTvis gacemuli Tanxisa) - 40 000 lars. gamo-

dis, rom mogeba 60 000 lars Seadgens. am SemTxvevaSi, saqvelmoq-

medo organizaciebisTvis gacemuli Tanxa ar unda aRematebodes 60 

000 laris 10%-s, anu 6000 lars. mxolod aseT dros sa-

warmo/mewarme am SeRavaTiT isargeblebs da SeZlebs, rom 6000 la-
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ri aseve miakuTvnos gamosaqviT 40 000 lars da mogebis gadasax-

adiT dabegros mxolod 54 000 lari.  

kodeqsi mkacrad adgens, rom SeRavaTi mxolod dasabegri mogebis 

10 %-ze vrceldeba (117-e muxliT gaTvaliswinebuli gamoqviTvis 

gareSe). Tu sawarmo/an mewarme fizikuri piri am zRvars gadaaWar-

bebs da saqvelmoqmedo organizacias gamoqviTvebis Sedegad darCe-

nili Tanxis 15%-s gadascems, maSin SeRavaTi mxolod Tanxis 10%-

ze gavrceldeba, danarCeni Tanxa (5%) Cveulebrivi mowesrigebis 

qveS moeqceva. 

garda sagadasaxado kodeqsisa, am sakiTxis samarTlebriv mowe-

srigebaSi mniSvnelovani dokumentia saqarTvelos finansTa mini-

stris 2010 wlis 31 dekembris 996-e brZaneba „gadasaxadebis admi-

nistrirebis Sesaxeb“. brZanebis me-40 muxli mogebis gadasaxadis 

deklaraciis sagadasaxado organoSi wardgenis wess gansazRvravs, 

romlis mixedviTac, gadasaxadis gadamxdeli Sesabamis formulars 

avsebs, sadac 117-e muxlis wesiT gamoqviTul Tanxebs uTiTebs. 

 

4.2 saqvelmoqmedo organizaciebis gaTavisufleba mogebis gada-

saxadisgan 

 

meore mniSvnelovani muxli, romelic saqvelmoqmedo organiza-

ciaTa da subieqtTa urTierTobis dros SeRavaTs iTvaliswinebs, 

sagadasaxado kodeqsis 99-e muxlia. aRniSnuli muxlis Tanaxmad, 

organizaciis mier miRebuli grantebi, sawevro Senatanebi da Semo-

wirulobebi mogebis gadasaxadiT dabegvrisgan Tavisufldeba. 

muxlSi saubaria zogadad organizaciebze da saqvelmoqmedo or-

ganizacia dakonkretebuli araa. Tumca, logikurad, maTSi saqvel-

moqmedo organizaciac igulisxmeba, rameTu igi organizaciebis erT-

erTi qvesaxeobaa da TavisTavad, is SeRavaTi, rac kodeqsma organi-

zaciebs dauwesa, avtomaturad saqvelmoqmedo organizaciebsac moi-

cavs. es muxli gansaxilvel TemasTan mniSvnelovan kavSirSia imde-

nad, ramdenadac sawarmoebis mier saqvelmoqmedo organizaciaze gace-

muli Semowiruloba mogebis gadasaxadiT ar ibegreba. aRniSnuli 

muxli mewarmeebis mier saqvelmoqmedo organizaciebis daxmarebas 
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kidev ufro efeqturs xdis. Tu, magaliTad, sawarmos surs rom 100 

000 lariT daexmaros saqvelmoqmedo organizacias, man icis, rom 

saqvelmoqmedo organizacias am muxlis mixedviT Sewiruloba moge-

bis gadasaxadiT ar ebegreba da amisaTvis sawarmom zustad 100 000 

lari unda gamoyos. am SeRavaTis ararsebobis SemTxvevaSi, mewarme 

subieqts daxmarebis gaweva ufro Zviri daujdeboda, radgan mas 

mouwevda 15% mogebis gadasaxadis gaTvaliswineba, rac 117 647 la-

ri daujdeboda, rasac mogebis gadasaxadi 15 % gamoakldeboda da 

saqvelmoqmedo organizacia miiRebda 100 000 lars. rogorc Cans, 

am normiT sakmaod mniSvnelovani finansuri SeRavaTia dadgenili, 

rasac 117-e muxliT gaTvaliswinebuli SeRavaTi emateba, kerZod, es 

Semowiruloba mewarme subieqts SeuZlia erToblivi Semosavlidan 

gamoqviTos. amitom, mniSvnelovania sawarmoebma kargad icodnen, Tu 

ra igulisxmeba SewirulobaSi, romelsac 99-e muxli axsenebs. rac 

Seexeba grants, mas „grantebis Sesaxeb“ saqarTvelos kanoni awesri-

gebs. kanonis me-3 muxlis 1-li nawili im subieqtebs CamoTvlis, 

romelic SeiZleba grantis gamcemi iyos. am CamonaTvalSi sawarmo 

moxseniebuli araa. sawevro Senatanze zemoT ukve iyo saubari. sa-

warmo SeiZleba iyos sawevros gadamxdeli, magram sawevros gadax-

dis dros igi kodeqsis 117-e muxlis SeRavaTiT ver isargeblebs. 

 

4.3 saqvelmoqmedo organizaciebis mier fizikur pirebze gace-

muli qonebis saSemosavlo gadasaxadisgan gaTavisufleba 

 

saqarTvelos sagadasaxado kodeqsis 82-e muxlis 1-li nawilis 

„w“ punqti saSemosavlo gadasaxadis gadaxdisagan aTavisuflebs saq-

velmoqmedo organizaciis mier usasyidlod gadacemul qonebas im 

fizikur pirze, romelic: 

 dadgenili wesiT registrirebulia socialurad daucveli 

ojaxebis monacemTa erTian bazaSi da iRebs saarsebo Semweobas, 

rac dasturdeba Sesabamisi dokumentaciiT; 

 dasaxiCrda saqarTvelos teritoriuli mTlianobisaTvis 

brZolaSi; 
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 aris teritoriuli mTlianobisaTvis brZolaSi daRupuli 

piris ojaxis wevri.  

am muxliT gaTvaliswinebuli SemTxvevis dros, sawarmoebs saq-

velmoqmedo organizaciebTan urTierTobis damyarebisas mniSvnelo-

vani SeRavaTi uwesdebaT. magaliTad, sawarmos surs daexmaros sa-

qarTvelos teritoriuli mTlianobisaTvis brZolaSi dasaxiCrebul 

pirs, kerZod ki, mas sazRvargareT mkurnaloba daufinansos, risi 

Rirebulebac 100 000 lars Seadgens. am miznis misaRwevad ramde-

nime SesaZlebloba arsebobs. mas, ra Tqma unda, SeuZlia damouki-

deblad, mesame piris gareSe daexmaros aseT pirs. am SemTxvevaSi, 

pirisaTvis gadacemuli qoneba, 20%-iani saSemosavlo gadasaxadiT 

daibegreba, rac niSnavs imas, rom sawarmos mier gacemuli Tanxa 

adresatamde srulad ar miaRwevs. an Tu mewarmes surs, rom kon-

kretuli raodenobis Tanxa srulad mivides adresatamde, zedmeti 

Tanxis gadaxda mouwevs, romlisganac 20% saSemosavlos gadaxdis 

Semdeg adresats zustad is Tanxa darCeba, rac mas sWirdeba. moyva-

nil magaliTSi, fizikur pirs mkurnalobisTvis 100 000 lari 

sWirdeba. amitom sawarmos 125 000 laris gadaxda mouwevs, rom-

lisganac 20%-is gamoqviTvis Semdeg, fizikur piramde zustad 100 

000 lari miva. meore da ufro efeqturi gza kodeqsis 82-e muxl-

Sia mocemuli, kerZod ki, am SemTxvevaSi, mewarme subieqts SeuZlia 

es 100 000 lari Sewirulobis saxiT saqvelmoqmedo organizacias 

gadasces. 99-e muxlis mixedviT, saqvelmoqmedo organizacias es 

Tanxa mogebis gadasaxadiT ar daebegreba da amave dros, kodeqsis 

117-e muxlis mixedviT, mewarmes SeeZleba am Tanxis gamoqviTva er-

Toblivi Semosavlebidan. xolo 82-e muxlis 1-li nawilis „w“ qve-

punqtis mixedviT, saqvelmoqmedo organizaciis mier fizikuri piri-

saTvis gadacemuli Tanxa fizikur pirs saSemosavlo gadasaxadiT ar 

ebegreba. rogorc Cans, sawarmos SeuZlia ufro efeqturi qvelmoq-

medeba gaswios, Tu mas ara damoukieblad, aramed saqvelmoqmedo 

organizaciebis SuamavlobiT ganaxorcielebs. am gziT, erTi mxriv, 

saqvelmoqmedo organizaciebi Zlierdebian, meore mxriv, sawarmo 

SeRavaTs Rebulobs da rac mTavaria, srulyofil daxmarebas iRebs 

is piri, romelsac es sWirdeba. 82-e muxlis danawesi konkretul 
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CamonaTvals iTvaliswinebs, Sesabamisad, sxva fizikur pirebze es 

SeRavaTi ar vrceldeba.   

 

daskvna 

 

cxadia, saqvelmoqmedo organizaciebis saqmianobis sfero gacile-

biT ufro farToa, vidre 82-e muxlis 1-li nawilis „w“ punqtSi 

arsebuli CamonaTvali da sawarmoebs SeuZliaT SezRudvebis gareSe, 

damoukideblad ganaxorcielon saqvelmoqmedo saqmianoba, magram Tu 

isini amas zemoT moyvanili muxlebisa da magaliTebis mixedviT ga-

naxorcieleben, maSin maTi daxmareba ufro efeqturi iqneba da amave 

dros momgebianic. Tu mewarme subieqti qvelmoqmedebis ganxorcie-

lebas gadawyvets Sewirulobis formiT, maSin mas SeuZlia isargeb-

los 117-e muxlis SeRavaTiT. amasTan, mis mier Sewiruli Tanxa da-

begvris gareSe moxvdeba saqvelmoqmedo organizaciebis xelSi, rom-

lebic am Tanxis gamoyenebas sxvadasxva an konkretuli saqvelmoq-

medo miznisTvis SeZleben. 
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guliko kaJaSvili 

 

kerZo da sajaro samarTlis gamijvnis principebi 

 

Sesavali 

 

marTlwesrigi samarTlis normaTa erTobliobaa.1 samarTlis gare-

gan (formalur) sistemas samarTlis dargebis erToblioba ayali-

bebs. samarTlis sistema yvelaze zogadi saxiT  sajaro da kerZo 

samarTals moicavs.2 romis samarTlis epoqidan moyolbuli, konti-

nenturi evropis iuridiuli mecniereba samarTals kerZo da sajaro 

samarTlad yofs. amgvari sistematizacia samarTliT mowesrigebul 

urTierTobaTa xasiaTsa da Sinaarss asaxavs.3 samarTlis xangrZlivi 

istoriis miuxedavad, kerZo da sajaro samarTlis gamijvna iuris-

tebisTvis dRemde msjelobis sagans warmoadgens. 

kerZo da sajaro samarTlis gamijvnis sakiTxs pirvelad klasi-

kur romaul samarTalSi vxvdebiT. irneriusi am problemas akvirde-

boda da mis Sesaxeb werda. aseve, gamijvnis sakiTxebiT glosato-

rebi, post-glosatorebi da ganmmarteblebi iyvnen dakavebulni4. 

principi saxelmZRvanelo ideaa, romelic samarTlis ama Tu im 

dargis arss gansazRvravs. principebSi saxelmwifos arsi, demokra-

tiulobis xarisxi da saxelmwifoSi arsebuli samarTlebrivi 

struqturis buneba aisaxeba. samarTlis principebis Tvisobrioba 

saxelmwifos politikasTan, mis organizaciul mowyobasTanaa dakav-

Sirebuli da konkretuli saxelmwifos SinaarsiT aris ganpirobe-

buli. samarTlebrivi saxelmwifos samarTali, demokratiul, maRali 

samarTlebrivi kulturiT ganmsWvalul principebs emyareba. samar-

                                                           
1 xubua g., samarTlis Teoria, Tbilisi, 2006, 205. 
2 iqve. 
3 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi, 

1997, 35. 
4 Merrymant J. H., The Public Law-Private Law Distinction in European and Ameri-

can Law, Journal of Public Law, Vol. 17, Issue 1, 1968, 3. 
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Tlis principebi saTaves qveynis konstituciidan iRebs da samar-

Tlis yvela dargSi aisaxeba5.  

sazogadoeba urTierTpasuxismgeblobis Segnebis mqone adamianTa 

erTobliobaa. maT Soris warmoSobili urTierTobebi gansxvavebuli 

xarisxiTa da intensivobiT moiTxovs mowesrigebas. erTi maTganisT-

vis monawileTa urTierTSeTanxmeba sakmarisia, maTi interesebis Se-

Tanasworeba (magaliTad, nasyidobis dros), sxva urTierTobebisaTvis 

damaxasiaTebelia sajaro xelisuflebis organosadmi damorCileba 

(magaliTad, savaldebulo samxedro samsaxurSi gawveva).6 TiTqos 

sakiTxi martivia, magram maxasiaTebel sirTuleebs mainc Seicavs. 

sajaro samarTali aris samarTlis dargi, romelic saxelmwifos 

organizaciasa da funqcionirebas, aseve, saxelmwifos sxva subieq-

tebTan urTierTobas awesrigebs. meore mxriv, kerZo samarTali, 

aseve cnobili, rogorc civiluri samarTali, individebs Soris ur-

TierTobas an moqalaqeebsa da kompanias Soris urTierTobas moicavs.  

winamdebare naSromSi ganxiluli iqneba kerZo da sajaro samar-

Tlis gamijvnis mniSvneloba, aseve, romis samarTlis midgomebi, 

gansxvaveba kerZo da sajaro samarTlis iuridiul pirebSi, rac, 

Tavis mxriv, gamijvnis saSualebebs ayalibebs. garda amisa, ganxi-

lulia sasamarTlo praqtika. daskvniT nawilSi ki kvlevis Sedegebia 

Sejamebuli. 

 

1. kerZo da sajaro samarTali romSi 

 

romaul-germanuli samarTlebrivi ojaxis yvela qveyanaSi iuri-

sprudencia samarTlis sferoebs or did sistemad yofs: sajaro da 

kerZo samarTlad. Teoretikosebi xSirad svamen am sakiTxs, Tu ra 

kriteriumi da azri aqvs amgvar dayofas. rene davidis SefasebiT, 

istoriis gakveTilze `aRzrdili~ praqtika mis mniSvnelobaSi ar 

daeWvebula. gansxvaveba sajaro da kerZo samarTals Soris ro-

maulma samarTalma Camoayaliba, oRond mxolod imisaTvis, rom sa-

                                                           
5 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli 

saproceso samarTlis saxelmZRvanelo, Tbilisi, 2010, 19. 
6 iqve. 
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jaro samarTali, Tuki arsebobda, samarTlis sferodan amoeRo da 

arauristebisTvis gadaeloca7. 

“Publicum ius est quod ad statum rei Romanae spectat, privatum quod ad 

singulorum utilitatem” – sajaro samarTalia is, rac dakavSirebulia 

romis saxelmwifosTan; xolo kerZo samarTali mimarTulia er-

Teuli individis saWiroebisaken. aRsaniSnavia, rom sajaro da kerZo 

samarTals Soris gansxvaveba ar vrceldeboda romis mTel samar-

Tlebriv sistemaze8. Tumca, xSirad aRniSnaven, rom romaelebi (ro-

maeli iuristebi) kerZo da sajaro samarTlis gamijvnas did yura-

dRebas ar aqcevden. kerZo da sajaro samarTals Soris zRvris 

gavleba kazuistikis safuZvelze imis mixedviT xdeboba, Tu ra mid-

goma hqonda imperators9. romaeli iuristebis damsaxurebaa is, rom 

romis samarTalma aseTi gavlena Tanamedrove samarTlis samyaroze 

moaxdina10.  

Sua saukuneebis samarTalic sajaro da kerZo samarTals Tanmim-

devrulad ar ganasxvavebda. absolutizmis dros saxelmwifo (ro-

melsac mefe ganasaxierebda) samarTliT ar iyo SeboWili. samar-

Tali, ZiriTadad, kerZo pirebs Soris urTierTobas awesrigebda. 

saxelmwifo mefis nebis Sesabamisad moqmedebda, xolo sasamarTlo 

wyvetda mxolod kerZo pirebs Soris warmoSobil davas11. am gadmo-

saxedidan, sianteresoa sisxlis samarTali, romelic dRes calsaxad 

sajaro samarTlis dargs miekuTvneba, romauli samarTlis mixedviT 

samarTlis romel mimarTulebas warmoadgenda? sisxlis samarTlis 

iseTi danaSauli, rogoric aris samSoblos Ralati, sakuTari arsiT 

`romis saxelmwifos xelisuflebas~ xelyofs  da ra Tqma unda, 

sajaro samarTals miekuTvneba, xolo, iseTi danaSaulebi, rogoric 

                                                           
7 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo praq-

tika, qarTuli samarTlis mimoxilva, 6/2003-4, 468. 
8 xubua g., samarTlis Teoria, Tbilisi, 2006, 207. 
9 Bubber M.D., Criminal Law, between Public and Private Law, 2009, 4, ix:  

<http://ssrn.com/abstract=1499538> [03.12.2013]. 
10 Metzger E., Roman Judges, Case Law and Principles of Procedure, Law and Histo-

ry Review, Vol. 22, 2008, 2, ix: 

 <http://ssrn.com/abstract=1293180> [03.12.2013]. 
11 xubua g., samarTlis Teoria, Tbilisi, 2006, 207. 

http://ssrn.com/abstract=1499538
http://ssrn.com/abstract=1293180
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aris qurdoba, fizikuri Seuracxyofa, yaCaRoba da sxva sakuTrebis 

winaaRmdeg mimarTuli danaSaulebi, `individebis keTildReobas~ 

calsaxad azianebs da instituciurad kerZo samarTals miekuTv-

neba.12 

 

2. samarTlis principebi 

 

iuridiuli literatura samarTlebrivi principebis or ZiriTad 

saxes ganasxvavebs: zogad da specialur samarTlebriv principebs. 

zogadi saxis principebi qveynis konstituciaSia gansazRvruli, 

ramdenadac konstitucia qveynis ZiriTadi kanoni gaxlavT da mas 

samarTlis yvela sxva dargi unda Seesatyvisebodes. konstituciaSi 

aRniSnuli principebi yvela sxva samarTlebrivi dargisaTvis zogadi 

da saxelmZRvaneloa. specialuri principebi, zogadis paralelurad, 

konkretuli samarTlebrivi dargis Sinaarss qmnian. specialuri 

principebi samarTlis konkretuli dargis gansakuTrebul Tvisebebs 

gansazRvravs da konkretuli samarTlis dargisTvis specifikur 

debulebebs Seicavs.13 

principebs didi istoria aqvs. magaliTad, samarTalwarmoebis 

iseTi debulebebi, rogoricaa, saqmis zepirobisa da drois ekonomi-

urobis principi da romelic romSi aqtiurad gamoiyeneboda14, dRe-

sac, am dargisTvis, erT-erT mniSvnelovan principebs warmoadgens. 

principi, zogadad, xsnis movlenas, Tu ratom unda moxdes esa 

Tu is faqti.15 aqedan gamomdinare, samarTlis yovel dargs gaaCnia 

zogadi, mTlianad saxelmwifoSi arsebuli samarTlisaTvis damaxa-

                                                           
12Bubber M.D., Criminal Law, between Public and Private Law, 2009, 4, ix:  

<http://ssrn.com/abstract=1499538> [03.12.2013]. 
13 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli 

saproceso samarTlis saxelmZRvanelo, Tbilisi, 2010, 19. 
14 Metzger E., Roman Judges, Case Law and Principles of Procedure, Law and Histo-

ry Review, Vol. 22, 2008, 2, ix: 

 <http://ssrn.com/abstract=1293180> [03.12.2013]. 
15 Herberg J., Seuer A.L., English R., Principles of Public Law, 1st ed., GB, 1999, 6. 

http://ssrn.com/abstract=1499538
http://ssrn.com/abstract=1293180
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siaTebeli da aseve, mxolod konkretuli, ama Tu im samarTlis 

dargisaTvis gankuTvnili specialuri principebi.16  

kerZo da sajaro samarTlis gamijvnas amerikis SeerTebul Sta-

tebSi did mniSvnelobas ar aniWeben. amerikuli samarTali, ameri-

keli iuristebi da mkvlevarebi am sakiTxs did dros arc ki uTmo-

ben.17 isini am sakiTxs ufro pragmatulad udgebian, maTTvis amosa-

vali wertili problemis gadaWraa. 

mainc, sajaro da kerZo samarTlis gamijvnisas ra datvirTvis 

matarebeli SeiZleba iyos principi? Tan, arsebuli klasikuri Teo-

riebis fonze, romlis Camoyalibebasa da daxvewaze araerTi qveynis 

mecnier-mkvlevari dRemde muSaobs. principebi ar unda aRviqvaT, ro-

gorc ganyenebuli cneba. TiToeul TeoriaSi amovikiTxavT kerZo da 

sajaro samarTlis dargisTvis damaxasiaTebel princips _ iqneba es 

subordinaciis, nebis avtonomiis, SejibrebiTobis, inkviziciurobisa 

Tu xelSekrulebis dadebis Tavisuflebis principi. 

 

3. kerZo da sajaro samarTlis gamijvnis Teoriebi 

3.1. subordinaciis Teoria  

 

subordinaciis Teoria sasamarTlo praqtikaSi gamoiyeneba da mas 

samecniero literaturaSi bevri momxre hyavs. didi xnis manZilze 

es moZRvreba aRiarebul, `gabatonebul~ debulebad iyo miCneuli. 

subordinaciis Teoriis Tanaxmad, sajaro samarTlisaTvis damaxasia-

Tebelia urTierTdaqvemdebarebis urTierTobebi maSin, roca kerZo 

samarTali TanasworuflebianTa Soris warmoSobil urTierTobebs 

awesrigebs.18 kerZosamarTlebiv urTierTobebSi mxareebi Tanasworni 

arian, saxelmwifo ki msajis rolSi iyo, xolo sajarosamarTle-

                                                           
16 kopaleiSvili m., sxirtlaZe n., qardava e., turava p., administraciuli 

saproceso samarTlis saxelmZRvanelo, Tbilisi, 2010, 19. 
17 Merrymant J. H., The Public Law-Private Law Distinction in European and Ameri-

can Law, Journal of Public Law, Vol. 17, Issue 1, 1968, 4. 
18 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 41. 
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briv urTierTobebSi _ saxelmwifo sajaro interesebis warmomadge-

neli mxare gaxldaT, romelic kerZo individze maRla idga19.   

subordinaciis Teoriac ver iZleva sajaro da kerZo samarTlis 

erTmaneTisgan mkafio gamijvnis SesaZleblobas. mTeli rigi sajaro-

samarTlebrivi urTierTobebi Tanasworobis princips efuZneba da 

piriqiT, kerZo samarTlis calkeul dargebSi (saojaxo samarTali, 

Sromis samarTali) subordinaciaze dafuZnebuli urTierTobebi 

gvxvdeba.20 magram, miuxedavad Sromis samarTalSi arsebuli daqvem-

debarebuli urTierTobisa, dasaqmebulis minimaluri dacvis stan-

dartebi mainc arsebobs. 

aRniSnuli TeoriisaTvis, amosavalia monawileTa urTierTobis 

xasiaTi.21 saxelmwifo kerZo samarTliT Tu sajaro samarTliT im-

oqmedebs, damokidebulia imaze, Tu vin aris meore mxares _ is Ta-

nasworia Tu urTierTobis sagans warmoadgens. swored subordina-

ciis Teoriis safuZvelze, kerZo pirTa Soris urTierToba SeiZleba 

sajaro samarTalSi gadavides, anu es is SemTxvevaa, rodesac erTi 

mxare dominantia da meore ki _ subordinirebuli.22 

garkveulwilad, urTierToba urTierTdaqvemdebarebis xasiaTs me-

sakuTresa da mosargebles Soris im mosazrebiT atarebs, rom mas 

(e.i. mesakuTres) calmxrivi aqtiT SeuZlia sargeblobis aRkveTa 

(saqarTvelos samoqalaqo kodeqsis 170-e muxli). sajaro samarTal-

Sic SeiZleba Tanasworuflebianobis safuZvelze warmoiSvas ur-

TierTobebi, kerZod ki, xelSekrulebis gziT. ase, magaliTad, klasi-

kuri saerTaSoriso samarTali (romelic sajaro samarTlis nawi-

lia) Tavdapirvelad warmoiSva, rogorc Tanasworuflebian sub-

ieqtTa samarTali23. 

                                                           
19 Merrymant J. H., The Public Law-Private Law Distinction in European and Ameri-

can Law, Journal of Public Law, Vol. 17, Issue 1, 1968, 4. 
20 xubua g., samarTlis Teoria, Tbilisi, 2006, 210. 
21 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo praq-

tika, qarTuli samarTlis mimoxilva, 6/2003-4, 468. 
22 Michaels R., Janes N., Law Beyond the State? Europeanization, Globalization, 

Privatization, Ameican Journal of Comparative Law, Vol., No 4, 2006, 843. 
23 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 44. 
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3.2. interesTa dacvis Teoria 

 

interesebis TeoriisaTvis warmoSobili samarTlebrivi urTier-

Tobebisa da maTi Sedegebis interesTa mimarTulebaa amosavali.24  

kerZo samarTlis daniSnuleba adamianTa interesebis dakmayofileba, 

maTi miznebis SesrulebisaTvis xelis Sewyobaa. es SeiZleba saerTod 

yvela uflebis Sesaxeb iTqvas, miuxedavad imisa, aris is qonebrivi 

Tu piradi xasiaTis. Tavisufleba, sakuTreba, valdebulebiTi moT-

xovna _ yvela es ufleba adamians, ama Tu im, sargeblobas aZlevs. 

`ar arsebobs umizno da usargeblo ufleba.~25 

kerZo da sazogadoebrivi interesebis radikaluri gamijvna 

SeuZlebelia, amitom gamijvnis es Teoria samarTlebrivi urTierTo-

bebis zust SesaZleblobas ver iZleva, upirvelesad, imis gamo, rom 

samarTlebrivi normebisa da urTierTobebis umravlesoba iTvaliswi-

nebs rogorc sazogadoebriv, aseve, kerZo interesebs.26 kerZo sa-

marTlis calkeul dargebSi sajaro interesi aSkarad SemoiWra da 

piriqiT, sajaro samarTali individis kerZo interesebsac iTvalis-

winebs.27   

sajarosamarTlebrivi da kerZosamarTlebrivi urTierTobebis ga-

mijvnis kriteriumad analitikosTa didi nawili materialur niSans 

miiCnevs, sajaro da kerZo samarTlis gansxvaveba Tavad materiaSi, 

Tavad mowesrigebul urTierTobaTa SinaarsSia. samoqalaqo samar-

Tlis sferos qonebrivi urTierTobebi warmoadgens. analitikosTa 

meore nawili gamijvnis kriteriumad sasamarTlo dacvis saxeobas 

aRiarebs: sajaro samarTalia is, romlis dacvac xelisuflebis in-

iciativiT xdeba administraciuli an sisxlis samarTlis sasamar-

Tlo wesiT; samoqalaqo samarTalia is, romelic daculia kerZo 

                                                           
24 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva, 6/2003-4, 486. 
25 vaCeiSvili al., samarTlis zogadi Teoria, gamomcemloba samarTali, 

Tbilisi, 2010, 75. 
26 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva, 6/2003-4, 486. 
27 xubua g., samarTlis Teoria, Tbilisi, 2006, 210. 
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piris iniciativiTa da samoqalaqo samarTalwarmoebis gziT.28 ierin-

gi uflebis formaluri momentis kvlevisas kerZo samarTals gu-

lisxmobs. kerZo samarTalSi interesis dacva, ambobs igi, TviT uf-

lebamosils ekuTvnis; es niSnavs imas, rom samoqalaqo samarTlis 

sferoSi subieqti interesis dacvis mxriv sxvisgan damoukidebelia 

da dacvis iniciativa mis xelTaa. es iniciativa gamoixateba sarCel-

Si, e.i. mimarTvaSi samoqalaqo msajulisadmi, romelsac evaleba dac-

vis aRmoCena moqalaqisaTvis.29 ra Tqma unda, romis kerZo samar-

Tlis Sesaxeb mniSnvlovani cnobebi mogvepoveba, magram, rac Seexeba 

romis samoqalaqo samarTlis process, amaze mxolod gaiusis in-

stituciebSia saubari.30  

interesebis Teorias bevri kritikosi hyavs. isini, ZiriTadad, sam 

garemoebas gamoyofen, ris gamoc xSirad es moZRvreba gamousadegari 

xdeba. upirvelesad, marTalia, saxelmwifo mmarTvelobis organoebi 

sajaro interesebisaTvis moqmedeben, magram sajaro samarTlis for-

mebs isini mxolod nawilobriv iyeneben maSinac ki, roca mmarTve-

lobis organoebi kerZosamarTlebrivi formebiT sargebloben (risi 

uflebac maT aqvT), isini amiT sajaro interesebsac uzrunvelyofen.  

meore, kerZo pirebsac SeuZliaT kerZo samarTlis formebis ga-

moyenebiT sajaro interesebi daicvan. magaliTad, bevri saqvelmoqme-

do organizaciaa gaformebuli kerZosamarTlebrivi wesiT (fondebis 

formiT), magram sazogadoebrivi keTildReobis miznebs emsaxureba 

da privilegiebic aqvs (uwinares yovlisa, sagadasaxado SeRavaTebi), 

radganac sajaro amocanebs uzrunvelyofen.31 amasTan, Tu gaTvalis-

winebuli iqneba sajaro saqmianobis mxolod materialuri niSani, 

gamodis, rom nebismieri saqmianoba, romelic Seesabameba kanonier 

koleqtiur moTxovnebs, dawyebuli safunTuSeTi da damTavrebuli 

                                                           
28 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva 6/2003-4, 490. 
29 vaCeiSvili al., samarTlis zogadi Teoria, Tbilisi, 2010, 76. 
30 Metzger E., Roman Judges, Case Law and Principles of Procedure, Law and Histo-

ry Review, Vol. 22, 2008, 2, ix: 

 <http://ssrn.com/abstract=1293180> [03.12.2013]. 
31 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 43. 

http://ssrn.com/abstract=1293180
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samusiko koncertiT, sajaro samsaxuri iqneboda. amitom, Semdgom 

materialur niSans organuli (formaluri) aspeqti daemata - saja-

ro saqmianoba uSualod sajaro iuridiuli piris saqmianoba gaxda32.  

mesame, rogorc zemoT aris aRniSnuli, sajarosamarTlebrivi 

normebi SeiZleba kerZo interesebsac emsaxurebodes33.  

 

3.3. subieqtis Teoria 

 

subieqtis Teoriis mixedviT, sajaro samarTlis normis adresa-

tia mxolod saxelisuflebo uflebamosilebiT aRWurvili subieq-

ti34. am Teoriis Tanaxmad, kerZo da sajarod samarTlis dayofas 

urTierTobaSi monawile subieqtTa statusi udevs safuZvlad. ufro 

zustad ki is, Tu ra uflebamosileba aqvs urTierTobis monawiles. 

Tuki urTierTobaSi erTi mxare saxelmwifos sajaro xelisuflebis 

warmomadgenlad gamodis, es aris sajaro samarTali da piriqiT, Tu 

sajaro organo (miuxedavad imisa, rom igi saxelmwifo xelisufle-

bis warmomadgenelia) urTierTobebSi gamodis, rogorc kerZo piri, 

maSin saqme gvaqvs kerZo samarTalTan.35 am Teoriam germanul samar-

TalSi modifikacia ganicada da specialuri samarTlis Teoria Ca-

moyalibda, romlis mixedviTac, samarTalurTierTobebSi sajaro 

samarTlis subieqtis monawileobasTan erTad, saWiroa, es urTier-

Tobebi sajarosamarTlebriv mowesrigebas moiTxovdes. qarTuli ad-

ministraciuli samarTali erTi mniSvnelovani TaviseburebiT 

swored specialuri samarTlis Teorias eyrdnoba _ samarTlebriv 

garigebaSi administraciuli organos monawileoba ramdenad moiT-

xovs specialur administraciul mowesrigebas, am sakiTxis gadawy-

veta man ar gaxada Sefasebis sagani administraciuli organos spe-

                                                           
32 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva, 6/2003-4, 488. 
33 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 43. 
34 xubua g., samarTlis Teoria, Tbilisi, 2006, 211. 
35 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 45. 
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cialur uflebamosilebaze daydnobis safuZvliT.36 batoni lado 

Wanturias mosazrebiT, subieqtis Teoria sworad xsnis kerZo da 

sajaro samarTals Soris gansxvavebis xasiaTsa da Sinaarss. mTava-

ria, ara interesi (romlis gamijvna xSirad rTulia), ara subordi-

nacia (romlis garkvevac aseve Znelia), aramed is funqcia, romlis 

matareblad subieqti gamodis samarTlebriv urTierTobebSi. 

 

4. adamianis uflebebi kerZo da sajaro samarTlis zRvarze 

 

miuxedavad imisa, rom iuridiuli mecniereba samarTlis dayofas 

kerZo da sajaro samarTlad erTxmad aRiarebs, erTmaneTisgan maTi 

gamijvna arcTu ise iolia. isini ar unda warmovidginoT erTmane-

Tisgan izolirebul, mkacrad gamijnul movlenebad. amgvari gaxleCa 

praqtikulad SeuZlebelia. gansakuTrebiT sagrZnobia es Tanamedrove 

samarTlis kvlevisas, vinaidan kerZo da sazogadoebrivi interesebi 

da urTierTobebi metad mWidrodaa erTmaneTze gadajaWvuli.37  

sxvadasxva samarTlebriv kulturebSi sajaro da kerZo samar-

Tlis uxerxuli Tanacxovreba konstituciis uzenaesobis da am 

konstituciaSi ganmtkicebuli adamianis ZiriTadi uflebebisa da 

Tavisuflebebis fonze rTulad xerxdeba.38  

zogadi ganmartebis Tanaxmad, sajaro samarTali moicavs konstitu-

ciur samarTals, administraciul samarTalsa da sisxlis samar-

Tals.39 konstituciuri samarTlis sferos ganekuTvneba adamianis 

ZiriTadi uflebebi da Tavisuflebebi. mecnierTa nawili imis Tao-

baze kamaTobs, rom adamianis uflebebi eqskluziurad dawerilia 

moqalaqesa da saxelmwifos Soris urTierTobisTvis. meoreni ki 

                                                           
36 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva, 6/2003-4, 488. 
37 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 41. 
38 Frankenberg G., Remarks on the philosophy and politics of public law, Professor of 

Public Law, Institut fur Offentlichest Recht, Johann Wolfgang Goethe-Universitat 

Frankfurt, Legal Studies, Vol. 18, Issue 2, 1998, 177. 
39 http://www.wisegeek.com/what-is-the-difference-between-public-law-and-private-

law.htm [03.12.2013].  

http://www.wisegeek.com/what-is-the-difference-between-public-law-and-private-law.htm
http://www.wisegeek.com/what-is-the-difference-between-public-law-and-private-law.htm
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miuTiTeben, rom adamianis uflebebi yovelTvis iyo da aris kerZo 

samarTalSi Canergili.40 1957 wels germaniis sakonstitucio sasa-

marTlom cnobili gadawyvetilebiT _ “Luthurteil”, diskusiaSi dama-

tebiTi argumentacia Seitana. sasamarTlom aRniSna, rom ZiriTadi 

uflebebis katalogiT konstitucia RirebulebaTa obieqtur siste-

mas ganamtkicebs, romelic, rogorc RirebulebaTa konstituciuri 

ganzomileba, samarTlis nebismier sferoze unda vrceldebodes. sa-

samarTlom aRiara, rom ZiriTadi uflebebi maTi klasikuri funq-

ciis gaTvaliswinebiT fuZemdeblur principebs moicava, romelic 

kerZo samarTlis subieqtebzec unda vrceldebodes.41   

germaniis sakonstitucio sasamarTlom, aseve, Zalian saintereso 

ganmarteba gaakeTa pirveli senatis 1979 wlis 12 ivnisis ganCineba-

Si #1BvL19/76. ganxiluli iyo sakiTxi, Tu ramdenad konstituci-

uria is garemoeba, rom mcire sabaRe nakveTebze gaformebuli ijaris 

xelSekrulebebis moSla kerZo meijareebs mxolod sagangebod Se-

zRuduli winapirobebis SemTxvevaSi SeuZliaT. saqmis warmoebas 

mcire sabaRe nakveTebze gaformebuli ijaris xelSekrulebis moS-

lasTan dakavSirebiT administraciuli organos mier nebarTvis gace-

mis Taobaze samarTlebrivi dava uswrebs win.42   

`xelSekrulebis dacvis debulebis pirveli muxlis me-3 punqti-

sa da mcire sabaRe nakveTebTan dakavSirebuli samarTlebrivi debu-

lebebis cvlilebaTa kanonis~ me-2 muxlis me-2 punqtis Tanaxmad, 

xelSekrulebis moSlisaTvis administraciuli organos nebarTvaa 

savaldebulo. aRniSnuli wesebi xelSekrulebis moSlis uflebas 

damatebiT imiT zRudavs, rom xelSekrulebis moSlas administraci-

uli organos gadawyvetilebiT, SesaZlebelia, im SemTxvevaSic See-

                                                           
40 Voermans W., Applicability of Fundamental Rights in Private Law: What is the 

legislature to do? An Intermezzo from a Constitutional Point of View, Edited by: T. 

Barkhuysen,  S. D. Lindenberg, Netherlands, 2006, 33. 
41 Papier M. D., Jurgen H., Handbuch der Grundrechte, Heidelberg, Munchen, 

Landsberg, Berlin, 2006, 133, ix., erqvania T., adamianis ZiriTadi uflebebi 

horizontalur kerZosamarTlebriv urTierTobebSi, marTlmsajuleba da 

kanoni #4, 61. 
42 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 

iurgen Svabe, 2011, 255. 

http://nijhoffonline.nl/credited_person?id=BarkhuysenTom
http://nijhoffonline.nl/credited_person?id=BarkhuysenTom
http://nijhoffonline.nl/credited_person?id=BarkhuysenTom
http://nijhoffonline.nl/credited_person?id=LindenbergSiewertD
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Salos xeli, rodesac moSlis safuZvelia mocemulia. oficialuri 

dasabuTebis mixedviT, nebarTvis daTqmis mizania, administraciulma 

organom konkretul SemTxvevaSi Seamowmos, aqvs Tu ara adgili 

sajaro interesebTan Sexebas, rodesac xelSekrulebis moSlazea 

saubari. 

nebarTvis daTqma germaniis ZiriTad kanons ewinaaRmdegeba. admini-

straciis kanonierebisa da xelisuflebis dayofis mixedviT, kanonis 

Sesruleba aRmasrulebeli xelisuflebis amocanaa. kanonmdeblisaT-

vis ki swored aqedan gamomdinareobs saxelmwifo zomebis gasata-

reblad gankuTvnili samarTlebrivi sferos gamijvnis saWiroeba. 

kanoni administraciis saqmianobis Sinaarsobriv normirebas unda 

axdendes da zogadi principebis gaTvaliswinebiTa da danergviT ar 

SeiZleba Semoifarglos.43   

garda amisa, dRevandeli saxiT warmodgenili ZiriTadi uflebebi 

Zalian hgavs romSi arsebul moqalaqeTa uflebebs, romaelebis 

dros aRniSnuli uflebebi kerZo samarTliT iyo daculi.44 ideo-

logiurad, kerZo samarTlis calke gamoyofas xeli me-18, me-19 

saukuneSi ganxorcielebulma kodifikaciebma Seuwyo. kodifikaciis 

safuZvelze kerZo samarTlisTvis damaxasiaTebeli kerZo sakuTrebis 

ufleba da xelSekulebis dadebis Tavisufleba calsaxad gamoikveTa. 

am SemTxvevaSi saxelmwifo calsaxad valdebuli iyo ezruna kerZo 

saxiaTis uflebebis dacvis uzrunvelsayofad45.  

mravali instituti, romelic adre ueWvelad miekuTvneboda ker-

Zo samarTals, Secvlili sazogadoebrivi da istoriuli pirobebis 

kvalobaze, sajaro SinaarsiT Seivso. amis Sedegad, maT, Tu mTlia-

nad ara, nawilobriv mainc, sajaro samarTlis sferoSi gadainac-

vles. institutebis mTeli jgufi warmoiSva, xSirad _ samarTlis 

mTeli dargebic, romlebic calsaxad arc sajaro, aseve, arc kerZo 

                                                           
43 germaniis federaluri sakonstitucio sasamarTlos gadawyvetilebebi, 

iurgen Svabe, 2011, 255. 
44 Voermans W., Applicability of Fundamental Rights in Private Law: What is the 

legislature to do? An Intermezzo from a Constitutional Point of View, Edited by: T. 

Barkhuysen,  S. D. Lindenberg, Netherlands, 2006, 34. 
45 Merrymant J. H., The Public Law-Private Law Distinction in European and Ameri-

can Law, Journal of Public Law, Vol. 17, Issue 1, 1968, 4. 

http://nijhoffonline.nl/credited_person?id=BarkhuysenTom
http://nijhoffonline.nl/credited_person?id=BarkhuysenTom
http://nijhoffonline.nl/credited_person?id=BarkhuysenTom
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samarTals miekuTvneba. kerZo da sajaro samarTlis gamijvnis sa-

kiTxma wminda Teoriul msjelobaTa sferodan praqtikis arealSi 

gadainacvla.46  

mniSvnelovania ZiriTadi uflebebis moqmedebis sakiTxi. ZiriTadi 

uflebebis mesame pirTa mimarT moqmedebis sakiTxi ZiriTadi uflebe-

bis kerZosamarTlebriv urTierTobebze moqmedebis gavrcelebas 

moiazrebs. am SemTxvevaSi, ZiriTadi uflebebi ara moqalaqisa da 

saxelmwifos Soris (vertikaluri urTierTobebi), aramed uSualod 

moqalaqeebs Soris (horizontaluri urTierTobebi) arsebul kerZo-

samarTlebriv urTierTobebs exeba. axali doqtrinis Tanaxmad, Ziri-

Tadi uflebebi holandiis konstituciis mixedviT, calsaxad exeba 

mTavrobasa da mis moqalaqeebs Soris urTierTobas, magram igi moq-

medebas aq ar wyvets. ZiriTadi uflebebi aseve vrceldeba: samar-

Tlebrivi statusis armqone adamianebze (umciresobebi, gonebrivad 

CamorCenili adamianebi), specialuri statusis mqone adamianebze, 

romlebic mTavrobasTan arian dakavSirebulni (samoqalaqo moxelee-

bi, samxedroebi, patimrebi).47 

 

5. kerZo da sajaro samarTlis iurdiuli pirebi 

 

samarTlis calkeuli dargebis diferenciacia sajaro da kerZo 

samarTlis mixedviT sakmaod problemuria. esnia: samewarmeo samar-

Tali (romelic arc wminda administraciulia da arc wminda kerZo-

samarTlebrivi); Sromis samarTali; socialuri samarTali (socia-

luri dazRvevis samarTali); mas-mediis samarTali da sxv.48 iuri-

diuli pirebis kerZo da sajaro samarTlis iuridiul pirebad 

dayofa ar niSnavs imas, rom isini funqciurad yovelTvis erTmane-

Tisagan gansxvavdebian. xSirad, maTi saqmianoba erTsa da imave mizans 

                                                           
46 Wanturia l., Sesavali samoqalaqo samarTlis zogad nawilSi, Tbilisi 

1997, 41. 
47 Voermans W., Applicability of Fundamental Rights in Private Law: What is the 

legislature to do? An Intermezzo from a Constitutional Point of View, Edited by: T. 

Barkhuysen,  S. D. Lindenberg, Netherlands, 2006, 36. 
48 xubua g., samarTlis Teoria, Tbilisi, 2006, 205.  
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emsaxureba. mTavari sxvaoba ki am miznis ganxorcielebis Tavisufle-

baSi gaxlavT.49  

kerZo da sajaro samarTlis iuridiul pirebze saubrisas yura-

dReba subieqtis Teoriaze unda gavamaxviloT. kerZo samarTlis 

iuridiuli pirebis samarTlebrivi formebi `mewarmeTa Sesaxeb~ sa-

qarTvelos kanonis meore muxliTaa gansazRvruli. rac Seexeba sa-

jaro samarTlis iuridiul pirebs, am sakiTxze detalur informa-

cias `sajaro samarTlis iuridiuli pirebis Sesaxeb~ saqarTvelos 

kanoni gvawvdis. Tu kerZo samarTlis iuridiuli piris Sesaqmnelad 

mxolod piris nebaa sakmarisi, `sajaro samarTlis iuridiuli piris 

Sesaxeb~ saqarTvelos kanonis meore muxlis pirveli punqti gveub-

neba, rom sajaro samarTlis iuridiuli piri aris Sesabamisi kano-

niT, saqarTvelos prezidentis brZanebulebiT an kanonis safuZvelze 

saxelmwifo mmarTvelobis organos administraciuli aqtiT Seqmni-

li, sakanonmdeblo an saxelmwifo mmarTvelobis organoebisagan gan-

calkevebuli organizacia, romelic saxelmwifos kontroliT da-

moukideblad axorcielebs politikur, saxelmwifoebriv, socialur, 

saganmanaTleblo, kulturul da sxva sajaro saqmianobas; agreTve, 

avtonomiuri respublikis umaRlesi aRmasrulebeli organos norma-

tiuli aqtiT Seqmnili, saxelmwifo mmarTvelobis organoebisagan 

gancalkevebuli organizacia, romelic saxelmwifos kontroliT 

damoukideblad axorcielebs socialur, saganmanaTleblo, kultu-

rul da sxva sajaro saqmianobas. Sesabamisad, kerZo samarTlis 

iuridiul pirs ufleba aqvs ganaxorcielos kanoniT aukrZalavi 

nebismieri saqmianoba (miuxedavad imisa, aris Tu ara es saqmianoba 

wesdebiT dadgenili). sajaro samarTlis iuridiuli piri ki ufle-

bamosilia ganaxorcielos mxolod kanoniT an mis damfuZnebel do-

kumentiT gaTvaliswinebuli Sesabamisi saqmianoba.50  

maSasadame, administraciuli organo kanoniT zustad gan-

sazRvrul specialur uflebamosilebas flobs maSin, rodesac fi-

zikuri da kerZo samarTlis iuridiuli pirebi uflebamosilni 

                                                           
49 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTve-

loSi, Tbilisi 2007, 32. 
50 iqve, 33. 
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arian, kanoniT aukrZalavi, nebismieri moqmedeba ganaxorcielon. ad-

ministraciuli organo kanonierebis principisa da saxelmwifoebrivi 

interesebis dacviT aris SeboWili, masze kerZo samarTliT gaTva-

liswinebuli nebis avtonomiurobis principi ar vrceldeba. swored 

am fuZemdebluri gansxvavebis gamo, sajaro samarTlis iuridiuli 

pirebis kerZo pirebis msgavs saerTo samoqalaqosamarTlebriv re-

JimSi moqceva ver xerxdeba. amitom, aucilebeli xdeba sajaro sa-

marTlis iuridiul pirTa saqmianobisaTvis specifikuri reJimis 

SemoReba.51  

SeiZleba iTqvas, rom subieqtis TeoriiT, erTi mxriv, kerZo sa-

marTlis iuridiul pirsa da meore mxriv, sajaro samarTlis iuri-

diul pirs Soris sxvaoba ixsneba. 

 

6. kerZo samarTlebrivi xelSekrulebis elementebi administra-

ciul xelSekrulebaSi da maTi gamijvnis zRvari 

 

rac Seexeba administraciul xelSekrulebas. frangulma sasamar-

Tlo praqtikam administraciuli xelSekrulebebis samoqalaqo xel-

Sekrulebebisgan gasamijnad ori kriteriumi SeimuSava: `sajaro sam-

saxuris miznebi~ da `saerTo samarTlis CarCoebidan gamavali xel-

Sekrulebebis pirobebi~, erT-erTi kriteriumis arseboba sakmarisia 

imisaTvis, rom xelSekruleba sajarosamarTlebrivad CaiTvalos. 

pirobad, romlis saerTo samaTlis CarCoSi ganTavseba ver xerxdeba, 

SeiZleba xelSekrulebis is punqtebi CaiTvalos, romlebic Tavisi 

bunebiT gansxvavebulia da analogiur samoqalaqosamarTlebriv xel-

SekrulebaSi ar SeiZleba Caiweros. magaliTad, xelSekrulebis 

calmxrivi Sewyvetis ufleba, instruqciebis micemis uflebamosile-

ba da a.S.52 administraciuli xelSekrulebis definiciaa is, riTac 

administraciuli organos mier dadebuli xelSekrulebebi admini-

straciul da kerZosamarTlebriv xelSekrulebebad gaimijna. aRniS-

nulis gamo, administraciuli kanonmdebloba samoqalaqo kanonmdeb-

                                                           
51 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo praq-

tika, qarTuli samarTlis mimoxilva 6/2003-4, 472. 
52 iqve, 476. 
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lobasTan harmonizirebuli gaxda. kerZod, samoqalaqo kodeqsis 24-e 

muxlis meoTxe nawiliT imperatiulad gansazRvrul danawesTan: 

`saxelmwifo samoqalaqo samarTlebriv urTierTobebSi monawileobs, 

rogorc kerZo samarTlis iuridiuli piri~. es ukanaskneli niSnavs, 

rom kerZosamarTlebrivi urTierTobis monawileTa subieqti,  TviT  

saxelmwifoc, samoqalaqo kanonmdeblobiT gansazRvruli  principe-

bisa da wesebis farglebSi eqceva. winaaRmdeg SemTxvevaSi, samoqala-

qo samarTlis,  rogorc pirTa Tanasworobaze damyarebuli kerZo 

xasiaTis qonebrivi, saojaxo da piradi urTierTobebis momwesrige-

beli samarTlis, fundamenturi principi iqneba ugulebelyofili. 

konkretul SemTxvevaSi, ssip socialuri subsidiebis saagento 

Sps “...” xelSekrulebis dadebisas moqmedebs, rogorc kerZo da ara, 

rogorc sajaro samarTlis subieqti, vinaidan igi misi organuli 

funqciis sferoSi saxelmwifo Sesyidvas ar axorcielebs. mocemuli 

Sesyidva e.w. damxmare funqciaTa jgufs miekuTvneba _ ofisis re-

monti, rac samoqalaqo xelSekrulebaTa jgufs warmoadgens, vinai-

dan am Sesyidvas konkretuli sajaro uflebamosilebis ganxorcie-

lebis mizani, rogorc aucilebeli elementi, ar gaaCnia.53   

administraciul organos nebismieri garigebis dadeba mxolod 

sajaro funqciis ganxorcielebisaTvis sWirdeba _ am ZiriTadi mi-

siis Sesrulebis fakultatiur, damxmare saSualebad. aqedan gamom-

dinare, subieqtis Teoriis mixedviT, yvela garigeba SezRuduli 

specialuri uflebaunarianobis mqone subieqtis mier dadebuli ad-

ministraciuli saxiaTisaa. giorgi gogiaSvili Tavis statiaSi wers, 

rom qarTulma kanonmdeblobam sajaro da kerZo samarTlis gamijv-

nis SedarebiT martivi gza airCia _ is SefasebiTi elementis gamo-

ricxvas Seecada. es formula, saboloo jamSi, Semdeg saxes iRebs, 

administraciuli organos mier dadebuli samoqalaqo garigeba admi-

nistraciulia, iqidan gamomdinare, rom administraciuli organo 

specialuri uflebaunarianobis farglebiTaa SezRuduli da erTa-

derTi mizniT, Tavisi sajaro misiis gansaxorcieleblad, iyenebs; 

sxva SemTxvevaSi, sajaro da kerZosamarTlebriv urTierTobaTa xa-

                                                           
53 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 

2010 wlis 27 ivlisis bs-206-198(k-10) gadawyvetileba. 
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siaTis gamokvlevas mainc ver avcdebiT. es administraciuli kanonm-

deblobidan gamomdinareobs, vinaidan garda administraciuli garige-

bisa, davebi administraciuli sasamarTlos gansjadia.54 

 

7. uzenaesi sasamarTlos praqtika 

 

kerZo da sajaro samarTlis gamijvnis aucilebloba gansakuTre-

biT marTlmsajulebis sistemaTa ganviTarebis fonze igrZnoba, rac 

kerZo da sajaro samarTlebriv uflebaTa damcveli sxvadasxva sasa-

marTloebis arsebobiT gamoixateba. gamijvnis praqtikuli mniSvne-

loba, upirveles yovlisa, or sakiTxSi vlindeba: a) konkretul 

SemTxvevaSi romeli samarTlis norma unda iqnes gamoyenebuli; b) 

aRniSnuli dava romelma sasamarTlom unda ganixilos.55 qarTuli 

samarTali, romanul-germanuli samarTlis sistemis msgavsad, saja-

ro da kerZo marTlwesrigad iyofa. sajaro samarTlis sferos gane-

kuTvneba: sakonstitucio da saerTaSoriso samarTali, administra-

ciuli samarTali, sisxlis samarTali, sabaJo, sagadasaxado da 

procesualuri kanonmdebloba; kerZo samarTlis sferos, tradici-

ulad, samoqalaqo da sakorporacio samarTali miekuTvneba. Taname-

drove pirobebSi amgvarma dayofam iuridiuli faqtebis klasifika-

ciisa da marTlmsajulebis gezis gansazRvrisaTvis praqtikuli 

mniSvneloba SeinarCuna.56 erTi yvelaze popularuli pasuxi, yvela 

im kiTxvaze, rac marTlmsajulebas ukavSirdeba, aris is, rom saja-

ro samarTali yvela im davas moicavs, sadac erT-erT mxared sax-

elmwifoa CarTuli.57 ukiduresad daxlarTuli sazogadoebrivi ur-

TierTobebis pirobebSi, meore sakiTxis gadawyveta xSirad rTulde-

ba. kerZo da sajaro samarTlis gamijvna `dogmaturi sakiTxis das-

                                                           
54 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva 6/2003-4, 490. 
55 Brox H., Allegemiener Teil des BGB, 1991, 8-9. ix., Wanturia l., Sesavali 

samoqalaqo samarTlis zogad nawilSi, Tbilisi 1997, 41. 
56 gogiaSvili g., sajaro samarTali, kerZo samarTali da sasamarTlo 

praqtika, qarTuli samarTlis mimoxilva 6/2003-4, 470. 
57 Bubber M.D., Criminal Law, between Public and Private Law, 2009, 8, ix:  

<http://ssrn.com/abstract=1499538> [03.12.2013]. 

http://ssrn.com/abstract=1499538
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maa~, romelsac mxolod konkretuli marTlwesrigisTvis aqvs mniSv-

neloba58. am marTlwesrigis SigniT ki, igi samarTlebrivi pasuxism-

geblobis diferenciaciis safuZvelia.59  

kerZosamarTlebrivi davebi samoqalaqo samarTalwarmoebis wesiT, 

SejibrebiTobis safuZvelze ganixileba, xolo sajarosamarTlebrivi 

davebis ganxilva administraciuli samarTalwarmoebis wesiTa da 

inkviziciurobis elementebiT warmoebs. sakasacio sasamarTlo Sem-

degs ganmartavs: administraciuli saproceso samarTlis principebi 

samoqalaqo samarTalwarmoebis principebisagan mkveTrad gansxvavdeba, 

romelTa gamoyeneba mxolod administraciuli saproceso kodeqsis 

meore muxliT gaTvaliswinebul da mkafiod gansazRvrul saqmeebzea 

dasaSvebi. administraciuli saproceso kodeqsis 26-e muxli gans-

jad sasamarTloSi sarCelis  wardgenis valdebulebas calsaxad 

adgens60. miTiTebuli normis 1-li nawilis Tanaxmad, sarCeli im 

sasamarTlos unda waredginos, romelic uflebamosilia, ganixilos 

da gadawyvitos administraciuli saqme. amasTan, amave muxlis meore 

nawilis Tanaxmad, aragansjad sasamarTloSi sarCelis wardgenis 

SemTxvevaSi, sasamarTlo sarCels gansjad sasamarTlos gadaugzavnis 

da amis Sesaxeb mosarCeles acnobebs. mocemul SemTxvevaSi admini-

straciuli saproceso kodeqsi, gansxvavebiT samoqalaqo samarTal-

warmoebisagan, uflebamosili administraciuli organos mier gada-

wyvetilebis miRebis Taobaze ara mxolod gansjadi sasamarTlos, 

aramed administraciuli kanonmdeblobis mniSvnelovan princips amk-

vidrebs. es, Tavis mxriv, administraciuli organosaTvis kanonmdeb-

lobiT miniWebul uflebamosilebas gulisxmobs. administraciuli 

kanonmdeblobis aRniSnuli principi ki administraciul saproceso 

                                                           
58 Schmidt D., Die Unterscheidung von private und offentlichem Recht, Baden-

Baden, 1985, S. 24, wignidan: Wanturia l., Sesavali samoqalaqo samarTlis 

zogad nawilSi, Tbilisi, 1997, 42. 
59 iqve 56, wignidan: Wanturia l., Sesavali samoqalaqo samarTlis zogad 

nawilSi, Tbilisi, 1997, 42. 
60 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 

2012 wlis 7 noembris bs-704-690(g-12) gadawyvetileba. 
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kodeqsSia asaxuli (muxli 26), kerZod, uflebamosili sasamarTlos 

mier davis ganxilvisa da gadawyvetis  aucileblobaSi61. 

 

daskvna 

 

 TiToeul TavSi sajaro da kerZo samarTlis maxasiaTebeli Tvise-

bebi iqna ganxiluli, kerZo da sajaro samarTlis gamijvnis klasi-

kuri Teoriebi. miuxedavad dRemde arsebuli xarvezebisa, zogadi 

daskvnis gakeTeba SesaZlebelia: kerZo samarTali Tavisi arsiT ise-

Ti iuridiuli wesrigia, romlis Sesabamisad, TiToeuli pirs uf-

lebamosileba gaaCnia, damoukideblad, avtonomiurad, nebismieri sax-

elisuflebo organos yovelgvari Carevis gareSe, misi moqmedebis 

Sinaarsi da am moqmedebis samarTlebrivi Sedegebi gansazRvros. xo-

lo saxelisuflebo organo valdebulia, kerZo piris nebas daemor-

Cilos da yvela sadavo sakiTxis gadawyveta, damoukidebeli sasa-

marTlos mier uzrunvelyos. ufro metic, Tu saxelmwifo an saja-

ro samarTlis iuridiuli piri kerZosamarTlebriv urTierTobebSi 

monawileobas isurvebs, igi valdebulia, am urTierTobebSi rogorc 

kerZo samarTlis iuridiuli piri gamovides. 

amis sapirispirod, sajarosamarTlebrivi urTierToba es aris 

urTierToba, Zalaufleba _ daqvemdebarebisa. Sesabamisad, piri, ro-

melic Zalauflebas flobs, daqvemdebarebulis moqmedebis areals 

gansazRvravs. Zalauflebriv-represiuli dawesebulebebis mTeli 

sistema valdebulia, xelisuflebis brZanebebisa Tu miTiTebebis 

zusti da upirobo asruleba iZulebiT uzrunvelyos da yvela sxva 

piri valdebulia `Zalauflebriv-represiuli~ dawesebulebebis am 

survils daemorCilos. kerZo da sajaro samarTlis gamijvna konti-

nenturi evropis bevri iuristisTvis fundamentur, saWiro sakiTxs 

warmoadgens maSin, rodesac, amerikeli iuristebi am sakiTxs gadam-

wyvet mniSvnelobas ar aniWeben. 

                                                           
61 saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 

2011 wlis 28 ivnisis ¹bs-956-949 (g-11) gadawyvetileba. 
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ana ToxaZe, mariam boWoriSvili 

 

mtkicebis tvirTi direqtoris  

Sidakorporaciuli pasuxismgeblobis dros 

 

`warmatebebis Sansebi SeiZleba dadebiTad Sefasdes da 

sarCeli emsaxurebodes sawarmos interesebs.~1 

 

Sesavali 

 

iuridiuli piris monawileoba samarTlebriv urTierTobaTa aspa-

rezze ganpirobebulia misive SesaZleblobiT arsebobdes, rogorc 

samarTlis suverenuli subieqti, miuxedavad misi fiqciuri da ab-

straqtuli arsisa. sakuTari interaqciebis, korporaciuli marTvis 

uzrunvelsayofad, mmarTvelobiTi uflebamosilebebis delegirebis 

gziT, sawarmos direqtori sazogadoebisTvis xelmZRvanel-warmomad-

genlobiT uflebamosilebebs axorcielebs. am ukanasknelis araje-

rovnad Sesrulebis SemTxvevaSi, mewarme subieqtis partniorebi 

uflebamosilni arian xelmZRvanel pirTa mimarT devnis uflebiT 2 

isargeblon, rasac Tan axlavs saprocesosamarTlebrivi RonisZiebe-

bis gatareba.  

winamdebare naSromis farglebSi sawarmos direqtoris pasuxism-

geblobasTan dakavSirebuli sakiTxi ganixileba. aseve, Sefasdeba 

mtkicebis tvirTis specifika, misi gadanawilebisa da dakisrebis 

wesi. amasTan, naSromis mizania, germanuli, qarTuli da amerikuli 

sakorporacio samarTlis mixedviT mtkicebis tvirTis substanciis 

gansazRvra da misi samarTlebrivi analizi.  

zemoaRniSnulidan gamomdinare, winamdebare naSromis qvakuTxeds 

ori ZiriTadi Tezisi ganapirobebs: a) direqtoris fiducialuri 

                                                           
1  Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorporacio samarTalSi, 2006, 413, cit.: germaniis federaluri uzenaesi 

sasamarTlos gadawyvetileba samoqalaqo saqmeze BGHZ 135, 244=NJW 1997, 

1926. 
2 iqve, 411. 
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movaleobebis darRvevis varaudi, rogorc korporaciuli davis war-

moSobis winapiroba; b) direqtoris pasuxismgeblobis SemTxvevaSi 

mtkicebis tvirTis SedarebiT WrilSi ganxilva germanuli, qarTuli 

da amerikuli sakorporacio samarTlis mixedviT.  

 

1. direqtoris mier fiducialuri movaleobis darRveva 

 

korporaciuli marTva esaa moZRvreba keTilsindisieri, erTgule-

baze dafuZnebuli da amavdroulad, faseulobebze  orientirebuli 

sawarmos marTvis Sesaxeb, romelic sazogadoebis administrirebis 

safuZvelze xorcieldeba. 3  miuxedavad sawarmos samarTlebrivi pi-

rovnulobisa, saWiroa konkretuli piris daniSvna, romelzec 

xelmZRvanelobiT-warmomadgenlobiTi uflebamosileba iqneba dele-

girebuli, es ki imiTaa ganpirobebuli, rom sawarmo mesame pirebTan 

`piradad~ urTierTobis SesaZleblobas aris moklebuli. 4  kanonis 

ZaliT miniWebuli ufleba _ mesame pirebTan warmoadginos sazoga-

doeba, 5  samewarmeo saqmianobis xelmZRvaneloba,  maqsimaluri sar-

geblobianobis motanis mizniT, mmarTvelobiTi funqciis gonivrulad 

ganxorcieleba, sazogadoebis interesebis dacviT, partniorTaTvis 

dividendis miRebis uzrunvelyofa6 _ yovelive zemoTqmuli mxolod 

mcire CamonaTvalia im movaleobaTa, romelic direqtoris kompeten-

ciaTa ricxvs ganekuTvneba. Tanamedrove sakorporacio samarTalSi 

mflobelobisa da xelmZRvanelobis erTmaneTisgan gansxvaveba sak-

maod aqtualuri sakiTxi gaxlavT. 7  direqtori, rogorc korpora-

                                                           
3 luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis sazo-

gadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-qarTuli sim-

poziumi sakorporacio samarTalSi, Tbilisi, 2003, 13. 
4  maxarobliSvili g., mewarme subieqtTa dogamtur-Teoriuli gamijvna 

kapitalur sazogadoebaTa sawyisebze, samarTlis JurnaliN2, 2011, 120. 
5 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, mesame ga-

mocema, Tbilisi, 2002, 118-120. 
6 lazaraSvili l., sasamsaxuo xelSekruleba sawarmos direqtorTan kre-

bulSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli 

sakiTxebi, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2009, 330. 
7 Berle A.D., Means C.G., The Modern Corporation and Private Property, US, 

2009, 67. 
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ciuli subieqti da sawarmos warmomadgenlobiTi uflebamosilebiT 

aRWurvili piri, 8 sawarmos marTvis process saxelSekrulebo val-

debulebis safuZvelze axorcielebs,9 es ki sazogadoebis  mflobe-

lobas avtomaturad gamoricxavs. amitom, mewarme subieqti aravis 

sakuTrebaSi moiazreba. es aris piri, romelic ara `daqiravebuli 

muSakis~ statusis matarebeli, 10  aramed aRmsrulebeli organos 

warmomadgenelia, romlis daniSvnis baziss sasamsaxuro xelSekru-

leba _ `korporaciulsamarTlebrivi aqti~ warmoadgens. 11 direqto-

ri sazogadoebis interesebis warmomadgeneli gaxlavT da ara sazo-

gadoebis partniorebisa. 12  korporaciuli pasuxismgeblobis insti-

tutis dacvis obieqts sazogadoeba da ara misi partniori warmoad-

gens.13  

 

1.1. fiducialur movaleobaTa samarTlebrivi funqcia 

 

sanam uSualod fiducialur darRvevaTa samarTlebrivi Sedegebi 

ganixileba, mizanSewonilia, jer Tavad amgvari movalebebis funq-

ciaTa arsisa da mniSvnelobis zogadi daxasiaTeba.  

                                                           
8  Tumca, aRsaniSnavia, rom direqtoris uflebamosilebis lavirebis di-

apazoni wesdebiT ganisazRvreba, rac ganapirobebs imas, rom am ukanasknels 

SesaZlebelia, mieniWos xelmZRvanelobiTi uflebamosileba warmomadgeb-

lobiTi uflebis gareSe an Tundac SezRuduli warmomadgenlobiT gare 

urTierTobaSi. 
9  lazaraSvili l., sasamsaxuo xelSekruleba sawarmos direqtorTan, 

Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli sakiTxe-

bi, n. elizbaraSvilis redaqtorobiT,  Tbilisi, 2009, 330. 
10 migriauli r.,  SezRuduli pasuxismgeblobis sazogadoebisa da direq-

tors Soris samarTlebrivi urTierTobis warmoSoba da dasruleba (Seda-

rebiTi analizi germanul samarTalTan), Jurnali `notariati sanotaro 

da kerZo samarTlis mimoxilva, praqtika~ #1, 2003, 30-40. 
11 iqve, 30- 40. 
12  Wanturia l., saaqcio sazogadoebis direqtoris keTilsindisieri 

xelmZRvanelobis valdebuleba qarTul samarTalSi, II germanul-qarTuli 

simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 335. 
13 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 67. 
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`sazogadoebis saqmeebs unda gauZRvnen keTilsindisierad, kerZod, 

zrunavdnen ise, rogorc zrunavs analogiur Tanamdebobaze da ana-

logiur pirobebSi myofi Cveulebrivi, saRad moazrovne piri,~ 14 

sazogadoebis saukeTeso interesebis dacviT operireba, sawarmos 

jerovnad da gulmodgined gaZRola _ yovelive es im movaleobaTa 

nusxaSia unificirebuli, romelTa Sesrulebac direqtorTaTvis 

savaldebulo xasiaTs iZens. korporaciul marTvaSi es piri ar aris 

ubralod `ornamenti~, aramed mTliani sistemis `aucilebeli kompo-

nenti~ gaxlavT; miuxedavad sawarmos sididisa, direqtoris pasux-

simgeblobis areali korporaciis saqmeTa marTvas, movaleobaTa Tu 

valdebulebaTa dacvas moicavs.15 maSasadame, sawarmos xelmZRvanelTa 

moqmedebis diapazoni samarTlebriv CarCoSia moqceuli da garkveul 

SezRudvebs eqvemdebareba 16 . amerikuli sakorporacio samarTali mo-

valeobaTa or ZiriTad jgufs ganasxvavebs _ gulmodginebisa (“Duty 

of Care” - gulmodgine xelmZRvanelis movaleoba, sadac, aseve, ke-

Tilsindisierebis movaleobac, rogorc samarTlis fundamenturi 

principi, igulisxmeba) da erTgulebis movaleobebs (“Duty of Loyal-

ty” – romelic sazogadoebisa da xelmZRvanels Soris arsebuli 

interesTa konfliqtis etapze, gaerTianebas aniWebs upiratesobas) 

msgavsad germanuli sakorporacio (sazogadoebaTa) samarTlisa, 17 

Tumca am ukanasknels dumilis movaleobis saxiT kidev erTi mova-

leoba axlavs Tan. 18 qarTul realobaSi `mewarmeTa Sesaxeb~ kanoni 

                                                           
14 `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-6 punqti. 
15  Hurst R.T., Gregory A.W., Cases And Materials on Corporations, Ohio, 1994, 

416. 
16 HHurst R. T., Gregory A. W., Cases And Materials on Corporations,  Ohio, 1994, 

430. aseve: Marciano v. Nakash 535 A 2d. 400 (Del. 1987). 
17  maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 116. vrclad ix.: maisuraZe d., samewarmeo gansjis wesi 

sakorporacio samarTalSi (amerikis SeerTebuli Statebisa da saqarTve-

losmagaliTze), sakorporacio samarTlis krebuli I, i. burdulis re-

daqtorobiT, Tbilisi, 2011, 109 da Semdgomi. 
18 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 199-201. `mewarmeTa Sesaxeb~ 

saqarTvelos kanonis me-9 muxlis me-6 punqtis mesame abzaci; erT-erTi 
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zemoxsenebul movaleobaTa, maincdamainc, mkveTr diferenciacias ar 

gvTavazobs, radgan gulmodginebisa da erTgulebis movaleobebi erT 

muxlSia Tavmoyrili, 19  xolo dakisrebul amocanaTa gulmodgined 

Sesrulebis Sesaxeb aRniSvna mxolod erTxel aris gakeTebuli 20 , 

isic kanonis kerZo nawilSi. fiducialur valdebulebaTa arseboba 

sazogadoebis interesTa primatze metyvelebs. 21  direqtori mewarme 

subieqtebis interesebis dacvas emsaxureba, sazogadoebis winaSe 

valdebulebaTa konturebic swored aq formirdeba. aqedan gamomdi-

nare, fiducialur movaleobaTa darRveva ara aqcionerTa, aramed 

sazogadoebis winaSe direqtoris pasuxismgeblobis sakiTxis wamo-

Wras iwvevs. 22  marTalia, partnioris uflebamosilebaSi Sedis di-

reqtoris winaaRmdeg sarCelis Setanis SesaZlebloba, Tumca es 

aixsneba martivi mizeziT - partniori sazogadoebis sasargeblod 

moqmedebs. 23  derivatiuli sarCelic ganmartebas swored aq pou-

                                                                                                                             
Semadgeneli nawilia erTgulebis movaleobisa, Tumca amgvari gamoyofa 

misi efeqturi dacvis garantad gvevlineba. 
19  `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-6 punqti. 

rogorc me-17 sqolioSi aRvniSneT, gulmodginebis movaleobis momwesri-

gebel muxlSi (igul.,: me-9 muxlis me-6 punqti) gawevrianebulia erTgu-

lebis movaleobis nairsaxeobac - dumilis movaleoba. 
20 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 54-e muxlis me-4 punqti.  
21 Cahn A., Donald C.D., Comparative Company Law, NY, 2010, 332. 
22 Pettet B., Company Law 2nd ed., US, 2005, 160. Tumca delaveris uzenaesma 

sasamarTlom erT-erT gadawyvetilebaSi fiducialur valdebulebaTa ar-

seboba minoritar aqcionerTa uflebebis dacvis uzrunvelyofas daukavSi-

ra, Paramount Communications Inc., v. QVC Network Inc., delaveris uzenaesi 

sasamarTlos 1993 wlis 4 Tebervlis gadawyvetileba, 637 A.2d 828. 637 

A.2d.   
23 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 67. partniori moqmedebs saku-

Tari saxeliT, Tumca sazogadoebis sasargeblod, romlis samarTlebriv 

safuZvels `mewarmeTa Sesaxeb~ saqarTvelos kanonis 53-e muxlis me-5 

punqti warmoadgens. kanonis zogadi nawilis muxlSic, kerZod, me-9 (pri-

ma) muxlis me-6 punqtis `b~ qvepunqtSi, igive Sinaarsis amokiTxvaa Se-

saZlebeli.  
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lobs, romelic, isev da isev, korporaciis interesebs emsaxureba; 

magram mtkicebis tvirTi ki mosarCeleebzea.24  

zemoaRniSnulidan gamomdinare, amgvari movaleobebis dawesebiT 

mizani _ mewarme subieqtTa interesTa dacvis garantiis Seqmna da 

korporaciuli marTvis warmatebiT ganxorcieleba _ met sicxades 

iZens, rac, Tavis mxriv, sawarmos rentabelurobisa da stabiluro-

bis SenarCunebas ganapirobebs da aqtivebis mozidvis masStabebs per-

manentulad gazrdis.   

 

1.2. pasuxismgeblobis sakiTxis gansazRvra 

 

korporaciis SidammarTvelobiTi funqciis ganxorcielebisas, Se-

saZlebelia, menejeris mxridan, piradi mogebis mizniT, kompaniis 

aqtivebze wvdomis borotad gamoyenebas hqondes adgili, 25  Tumca 

amis aRkveTa misive pasuxismgeblobis meSveobiT miiRweva. direqto-

ris pasuxismgeblobis dasadgenad, savaldebuloa, rom piri realu-

rad asrulebdes xelZRvanelobiT funqcias.26 saqme mmarTveli orga-

nos mier valdebulebis darRvevas unda exebodes, darRvevis mizezs 

ki mmarTveli organos braleuloba unda warmoadgendes, anu saxeze 

unda iyos ganzraxva an gaufrTxilebloba.27 mmarTveli organos we-

vri sazogadoebis winaSe pasuxismgeblobis mqone piri gaxlavT 28 

Sesabamisad, am SemTxvevaSi, interess direqtorTa mxolod Sidakor-

poraciuli pasuxismgeblobis sakiTxi iwvevs.  

qarTuli kanonmdeblobis mixedviT, dakisrebul valdebulebaTa 

Seusruleblobis gamo, xelmZRvanelebi solidarulad ageben pasuxs, 

                                                           
24  juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

175. 
25 qoqraSvili q., samewarmeo samarTali, Tbilisi, 2005, 103-113. 
26  iqve, 103-113. 
27  luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis 

sazogadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-

qarTuli simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 28. 
28 Staini u., mmarTveli organoebis wevrTa gare pasuxismgebloba (pasux-

ismgebloba mesame pirTa mimarT), wignSi: : II germanul-qarTuli simpozi-

umi sakorporacio samarTalSi, Tbilisi, 2003, 79. 
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Tumca, upirvelesad, garkveuli saxis winapirobebi unda iyos da-

culi. direqtoris pasxusimgeblobaze msjelobisas gverds ver avuv-

liT “Business Judgment Rule”-s, romelsac direqtoris pasuxismgeb-

lobis dros damcavi meqanizmis funqcia akisria. imisTvis, rom sa-

zogadoebis xelmZRvanelma “Business Judgment Rule”-ze daamyaros 

imedebi, man yvela xelmisawvdomi informacia, romelic gadawyveti-

lebis miRebaSi mniSvnelovan rols TamaSobs, unda Seiswavlos. 29 

igulisxmeba, rom direqtori moqmedebda keTilsindisierad, ise, ro-

gorc analogiur Tanamdebobaze da imave pirobebSi myofi sxva piri, 

es ki, ra Tqma unda, dauintereseblobas, piradi interesebebis ugu-

lebelyofas gulisxmobs. zogadad ki, es sakiTxi gadawyvetilebis 

miRebis procesSi uamravi kriteriumis dacvas moicavs.30 swored aq 

poulobs ganmartebas windaxedulobis valdebulebis cnebac. Tu 

direqtori samewarmeo gadawyvetilebis miRebis dros, arsebuli 

informaciis safuZvelze varaudobda, rom moqmedebda sawarmos sake-

TildReod, sazogadoebisTvis miyenebuli zianis gamo igi pasuxs ar 

agebs. amdenad, “Business Judgment Rule”-is, rogorc direqtoris pa-

suxismgeblobis damcavi meqnizmis, `gamoTiSvas~ da mosarCelis 

mxridan direqtoris mier darRvevis dadgenas, sasamarTlo ganxil-

vis axal etapze gadasvla mohyveba, sadac gansxvavebiT wina stadii-

sagan, direqtorebs mtkicebis tvirTi akisriaT. 31  es ki `koreqtu-

lobis testis~32 _ e.w. “Entire Fairness Test”
33

-is TaviseburebaSi ga-

moixateba. testi direqtoris gadawyvetilebis Semowmebas ori Ziri-

                                                           
29  juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

113-115. 
30  maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 118.  
31 iqve, 123. 
32 Wanturia l., korporaciuli marTva da  xelmZRvanelTa pasuxismgeblo-

ba sakorproacio samarTalSi, Tbilisi, 2006, 236. 
33 amasTan dakavSirebiT ixileT Semdegi misamarTi: 

<http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Is

sue_1.pdf> [30.06.2012]. 

http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Issue_1.pdf
http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Issue_1.pdf
http://www.stewartlaw.pro/site_files/documents/Delaware_Update_Volume_11_Issue_1.pdf
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Tadi aspeqtiT iTvaliswinebs 34 , romelTa gadalaxvis SemTxvevaSi 

CaiTvleba, rom arsebuli gadawyvetileba marTlzomierebis stan-

dartebs akmayofilebs.35  

 

2. mtkicebis tvirTi - sazogadoebis Tu direqtoris valdebu-

leba?  

 

saqarTvelos samoqalaqo saproceso kanonmdebloba mxareTa Seji-

brebiTobis principzea agebuli, rac yoveli mxaris mier sakuTari 

interesebis dasacavad Sesabamisi mtkicebulebebis wardgenas iTva-

liswinebs.  

logikuri iqneba, direqtoris mier darRvevis Sesaxeb sazogadoe-

bas daekisros mtkicebis tvirTi, Tumca es ukanaskneli direqtoris 

valdebulebas warmoadgens. saintereso swored isaa,Krom samoqalaqo 

procesSi korporaciulsamarTlebrivi davebi specifikuri aspeqtebi-

TUwarmodgeba, rac nawilobriv mtkicebis tvirTis TaviseburebaSic 

aisaxeba. samewarmeo davebSi qmedebasa da damdgar zians Soris mize-

zobrivi kavSiris arsebobas sazogadoeba amtkicebs, xolo bralisa 

da movaleobis darRvevis ararsebobas _ mmarTvel organoTa wevre-

bi 36 , magram arsebobs mtkicebis tvirTis Sebrunebuli meqanizmic. 37 

Semdegi qveTavebebi direqtoris pasuxismgeblobis etapze qarTuli, 

germanuli da amerikuli sakorporacio samarTliT gaTvaliswinebu-

li mtkicebis tvirTis urTierTgamijvnas daeTmoba. 

 

                                                           
34  saubaria Semdeg or komponentze, ZiriTad, moTxovnaTa dacvaze: 

iuridiuli TvalsazrisiT e.w. “Fair Dealing” da ekonomikuri gagebiT – 

“Fair Price”. ix. Semdeg internet misamarTze:  
<http://courts.delaware.gov/opinions/download.aspx?ID=149210> [30.06.2012]. In 

Re John Q. Hammons Hotels Inc. Shareholder Litigation C.A. No. 758-CC, Del. 

Ch. January 14, 2011.  
35  maisuraZe d., `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 124. 
36 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 459.  
37 <http://www.utrechtlawreview.org/index.php/ulr/article/viewFile/112/112>  

 [30.06.2012]. 

http://courts.delaware.gov/opinions/download.aspx?ID=149210
http://www.utrechtlawreview.org/index.php/ulr/article/viewFile/112/112
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vinaidan qarTuli sakorporacio samarTali, germanul samarTal-

Tan mWidrodaa dakavSirebuli 38 , am ori sistemiT mowesrigebuli 

mtkicebis tvirTi erT WrilSi ganixileba.  

samewarmeo gadawyvetilebasTan dakavSirebiT mtkicebis tvirTi 

Semdegnairad nawildeba: sazogadoebam garemoebis saeWvo qmedeba da 

zaralis arseboba naTlad unda warmoadginos da daamtkicos39 maSin, 

rodesac xelZRvanelebi gadawyvetilebis miRebis dros, TavianT ke-

Tilsindisierebas, damoukideblobasa da miukerZoeblobas adasture-

ben.40 direqtors eZleva ufleba sakuTari Tavis dacvisTvis warad-

ginos Sesabamisi mtkicebulebebi, dokumentacia, sazogadoeba ki, 

xelZRvanelis qmedebasa da Sedegs Soris mizezobrivi kavSiris 

damtkicebiT, zianis faqts ganamtkicebs, Tumca swored, aq iwvevs 

intress mtkicebis tvirTis Sebrunebuli principi41, romelic germa-

nul samarTalSi metad Cveul movlenad aRiqmeba. kerZod, bralTan 

dakavSirebiT  mtkicebis tvirTi gamgeobis an sameTvalyureo sabWos 

wevrebs ekisrebaT; braleulobis mtkicebis tvirTi damrRvev pirebze 

gadadis 42 , romelTac kanonisa da wesdebis darRvevis ararseboba 

                                                           
38

39  luTeri m., saaqcio sazogadoebisa da SezRuduli pasuxismgeblobis 

sazogadoebis mmarTvelo organoebis pasuxismgebloba, II germanul-

qarTuli simpoziumi sakorporacio samarTalSi 2003, 31. 
40

41 germanulad “Umkehrung der Beweislast”; ix.: Wanturia l., korporaciuli 

marTva da  xelmZRvanelTa pasuxismgebloba sakorproacio samarTalSi, 

Tbilisi, 2006, 457. marTalia, es principi, ZiriTadad, germanuli samar-

TlisTvis aris maxasiaTebeli, aSS-is samarTalSic cnobilia Semdegi sax-

elwodebiT: “Reversal of the burden of proof”.  
42  Wanturia l., saaqcio sazogadoebis direqtoris keTilsindisieri 

xelmZRvanelobis valdebuleba qarTul samarTalSi, II germanul-qarTuli 

simpoziumi sakorporacio samarTalSi, Tbilisi, 2003, 335. 

2.1. germanuli da qarTuli sakorporacio samarTlis mixedviT

  

 Tumca bolo periodSi ganxorcielebuli cvlilebebi, met-naklebad

 aaxlovebs  germanul da qarTul sakorporacio samarTals erTmeneTTan 

mxedvelobaSia 2008 wlis 14 marts ganxorcielebuli cvlilebebi 

`mewarmeTa Sesaxeb~ saqarTvelos kanonSi. 

 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

113-260. 
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unda daamtkicon. 43  direqtorma unda daamtkicos, rom moqmedebda 

gulisxmierebiTa da keTilsindisierebiT.44  

direqtors, rogorc korporaciuli marTvis aRmsrulebel or-

gans, xeli araerT savaldebulo dokumentze miuwvdeba, rac Sebru-

nebuli mtkicebis tvirTis principis gamamarTlebel da sakmaod 

Zlier arguments warmoadgens.45 partniorTa mxridan maTi wardgena 

sirTuleebTanaa dakavSirebuli. 46  am ukanasknelis e.w. kon-

trargumenti ki Semdegnairia: sazogadoebis wevrisTvis miniWebuli 

`monawileobiTsamarTlebrivi~ 47  da `korporaciulsamarTlebrivi~ 48 

uflebidan gamomdinare, romelic rogorc qonebriv, iseve araqone-

briv uflebasac gulisxmobs, saWiro informaciaze partnioris 

wvdomas uzrunvelyofs 49 . aqcionerTa ,,Tanabari mopyrobis~ princi-

pis, romelic kanonis winaSe Tanasworobis azris matarebelia 50 , 

safuZvelze sazogadoebis partniorTaTvis informaciis transparen-

tulobaa garantirebuli 51 . informaciis miRebis ufleba 52  sazoga-

                                                           
43 Sengelia e., saaqcio sazogadoebis pasuxismgebloba misi warmomadgenle-

bis qmedebebisTvis, II germanul-qarTuli simpoziumi sakorporacio samar-

TalSi, Tbilisi, 2003, 61. 
44  Wanturia l., niniZe T.,  mewarmeTa Sesaxeb kanonis komentari meore 

gamocema, Tbilisi, 2003, 118-120. 
45 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 459. 
46 iqve, 456-460. 
47 igulisxmeba wevrobis ufleba; burduli i., Senatanis ganuxorcieleb-

lobis samarTlebrivi Sedegi: utopiuri Sexeduleba ss-idan partnioris 

garicxvis Sesaxeb, samarTlis Jurnali # 1-2, 2010; 20. 
48 iqve, 25. 
49 saubaria TanammarTvelobiT uflebaze; amas  uzrunvelyofs `mewarmeTa 

Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-10 punqti, aseve, 24-e mux-

li, 46-e muxlis me-3 da me-4 punqtebi, 53-e muxlis me-3 punqti. 
50  burduli i., saaqcio samarTlis safuZvlebi I tomi, Tbilisi, 2010, 

330. 
51 amas, aseve, miesadageba UPA (Uniform Partnership Act, 1914) § 18- §20: “All 

partners have equal rights in the management and conduct of the partnership busi-

ness”.  
52  gamomdinare wilsa Tu aqciaSi gamtkicebuli araqonebrivi uflebis 

Sinaarsidan mmarTvelobiTi uflebiT aris uzrunvelyofili, burduli i., 

qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 2008, 177. 
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doebis partnioris individualuri uflebebis kategoriaSi moiazre-

ba, fundamenturi, deklarirebuli xasiaTis uflebaTa ricxvSi aris 

unificirebuli 53 . direqtoris mxridan informaciis gacemaze uari 

sazogadoebis interesebis dacviT unda ganimartebodes. mokled, sa-

zogadoebis mxridan saWiro informaciis mopoveba da maTi procesze 

wardgena problemas ar unda warmoadgendes. mtkicebis tvirTis Se-

brunebis principi mxolod bralTan dakavSirebiT gamoiyeneba, mova-

leobaTa darRvevis mtkiceba uSualod sazogadoebis mxares dgas.54  

qarTul kanonmdeblobaSi direqtorTa mier sakuTari Tavis dacva 

ucnobi ar aris. 55 saqarTvelos uzenaesma sasamarTlom direqtoris 

mier keTilsindisierebis dausabuTeblobis Sesaxeb erT-erT gadawy-

vetilebaSi aRniSna: `samoqalaqo saproceso kanonmdebloba agebulia 

ra mxareTa SejibrebiTobis principze, mxareebs uflebebTan erTad 

akisrebs sakuTari interesebis ganxorcielebisTvis aucilebel sa-

proceso movaleobebs, risi Seusruleblobac mxarisaTvis araxel-

sayrel Sedegs iwvevs,~ 56  Tumca direqtoris mier gadawyvetilebis 

arsebiT Semowmebamde, 57  “Business Judgment Rule”-is gabaTileba 

swored sazogadoebis mxares dgas, Semdgom ki ukve direqtorebs 

mouwevT maT mier miRebuli gadawyvetilebis sisworis mtkiceba.58 

Sualeduri daskvnis saxiT, SesaZlebelia, iTqvas, rom sazogadoe-

bis, rogorc mosarCelis, valdebulebas direqtoris braleulobis 

mtkiceba warmoadgens, Tumca, rig SemTxvevebSi, rogorc aRiniSna, 

piriqiTac xdeba. 

 

                                                           
53  burduli i., saaqcio samarTlis safuZvlebi I tomi, Tbilisi, 2010, 

364. 
54 Wanturia l., korporaciuli marTva da xelmZRvanelTa pasuxismgebloba 

sakorproacio samarTalSi, Tbilisi, 2006, 459-460. 
55 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komenati meore gamo-

cema, Tbilisi, 2003, 125.  
56  saqarTvelos uzenaesi sasamarTlo, saqme as-899-1185-09, 26 marti 

2010 weli,  xelmisawvdomia Semdeg misamarTze:     

<http://prg.supremecourt.ge/DetailViewCivil.aspx> [30.06.2012]. 
57 rac gamoixateba “Entire Fairness Test”- is koncefciiTa da arsiT. 
58 maisuraZe d.,  `samewarmeo gansjis wesis~ ganmartebisTvis, samarTlis 

Jurnali 1-2, 2010, 126. 

http://prg.supremecourt.ge/DetailViewCivil.aspx
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2.2. amerikuli sakorporacio samarTlis mixedviT 

 

mtkicebis tvirTis gadanawileba amerikul sakorporacio samar-

TalSi did problemas ar warmoadgens. amerikuli saproceso ka-

nonmdebloba germanuli samarTlis Sebrunebuli mtkicebis tvirTis 

ideas ar iziarebs. es ki imas niSnavs, rom sazogadoeba direqtoris 

arakeTilsindisier qmedebasa Tu gadawyvetilebas Tavad amtkicebs. 59 

amerikul varintSi ufro martivadaa saqme, ramdenadac sazogadoebis 

mier “Business Judgment Rules”-is stadiebis darRvevis damtkicebiT, 

mtkicebis tvirTi avtomaturad direqtorze gadainacvlebs. 60  faq-

tobrivi masalis relevanturobis dadgena ki, Cveulebriv, amerikuli 

saproceso samarTlis mixedviT xdeba, romelsac “Pre Trial Discovery” 

ewodeba da romelic, praqtikulad, mxareebis mier warimarTeba, sa-

samarTlo  ki mxolod gamonaklis SemTxvevebSi ereva.61  

mtkicebiTi samarTali aSS-Si samarTlis damoukidebel dargs 

warmoadgens, romlis formireba tradiciuli saerTo samarTlis 

farglebSi mimdinareobda. Sesabamisad,  mtkicebiTi samarTlis Teo-

ria namdvilad gamoyenebiT xasiaTs atarebs, ramdenadac igi mtkice-

bulebebis Sesaxeb wesebis SemuSavebisaken aris mimarTuli. 62 ameri-

kul samarTalSi moqmedi SejibrebiTobis principis Tanaxamad, mxa-

reebs eZlevaT imis SesaZlebloba, erTmaneTis Sesaxeb informacia 

                                                           
59 “A shareholder seeking to challenge the board’s decision needs to show that it 

acted in bad faith, or failed ro take minimum steps necessary to inform itself of the 

decision … a share holder may show that the board was self-interested. Self-interest 

on the part of board will turn the burden of proof in challenger’s favor and force the 

board to establish that the decision was within its regular business judgment.” Pave-

lich j., Shareholder’s Judgment Rule: Delaware’s Permissive Response to corporate, 

The Journal of Corporation Law, Fall 2005, 261. xelmisawvdomia Semdeg misa-

marTze:  

<http://blogs.law.uiowa.edu/jcl/wp-content/uploads/2012/01/9-PAVELICH-

FINAL.pdf> [30.06.2012]. 
60  Wanturia l., korporaciuli marTva da  xelmZRvanelTa 

pasuxismgebloba sakorproacio samarTalSi, Tbilisi, 2006, 459-460.  
61 iqve, 460. 
62 gagua i., mtkicebis tvirTis Tavisebureba saerTo samarTalSi - didi 

britaneTisa da amerikis SeerTebuli Statebis samarTlis mixedviT, 

marTlmsajuleba da kanoni N4(27), 25. 

http://blogs.law.uiowa.edu/jcl/wp-content/uploads/2012/01/9-PAVELICH-FINAL.pdf
http://blogs.law.uiowa.edu/jcl/wp-content/uploads/2012/01/9-PAVELICH-FINAL.pdf
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moipovon, Tumca es xdeba konkretuli dokumentebis an mtkicebule-

bebis gamoTxovis gareSe. 63  es sazogadoebis mxridan saWiro doku-

mentebis, samewarmeo saqmianobis Sesaxeb informaciis mopovebas ki 

gacilebiT aadvilebs.  

 

daskvna 

 

warmodgenili naSromi miznad samewarmeo davebSi mtkicebis tvir-

Tis specifikuri aspeqtebis asaxvasa da germanuli, qarTuli da 

amerikuli materialur-procesualuri samarTlis mixedviT gamijvnas 

isaxavda. samoqalaqo kanonmdeblobiT gaTvaliswinebuli prezumfciis 

saproceso mniSvneloba mxareTa Soris mtkicebis tvirTis ganawile-

biT mTlianad amoiwureba.   

Tu germanuli saproceso samarTlisTvis mtkicebis tvirTis Se-

brunebuli variantia damaxasiaTebeli, amerikuli samarTali, ZiriTa-

dad, precedentebze dayrdnobil institutebs cnobs da misTvis re-

levanturi faqtobrivi masalebis dadgena wina saproceso stadiaze 

xdeba. qarTuli sasamarTlo praqtika xelmZRvanel pirTa mier fi-

ducialur movaleobaTa arajerovnad Sesrulebis magaliTebiT, sam-

wuxarod Tu sabednierod, ar gamoirCeva. es imiT aixsneba, rom 

darRvevebi ufro sisxlis samarTlis danaSaulis niSnebis Semcve-

lia, Tumca “Business Judgment Rule”-is recefcia qarTul sakor-

poracio samarTalSi direqtoris, rogorc sazogadoebis erT-erTi 

mniSvnelovani figuris, mier fiducialur movaleobaTa dacvis dama-

tebiTi garantiis Seqmnaze, mtkicebis tvirTis mosarCele sazoga-

doebaze dakisrebaze  metyvelebs, rac ra Tqma unda, Tanamedrove 

qarTul realobaSi sakorporacio samarTlis sworad ganviTarebas 

uzrunvelyofs.  

 

 

                                                           
63 iqve, 25. 
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Tornike darjania 

 

ra aris mevaxSeoba? 

(mevaxSeobis Tanamedrove gageba da misi xelSemwyobi sakanonmdeblo 

da arasakanonmdeblo faqtorebi) 

 

Sesavali 

 

2013 wlis 23 aprilis saqarTvelos iusticiis ministris 

brZanebiT kerZo samarTlis reformebis ganmaxorcielebeli 

sakonsultacio sabWo Seiqmna. sabWos mizani kerZo samarTlis da 

gansakuTrebiT samoqalaqo kodeqsis problemuri mowesrigebebis 

Seswavla da reformis winadadebebis momzadeba iyo. samoqalaqo 

kodeqsis reforma, upirveles yovlisa, miznad Seusabamod maRali 

sesxis procentebis odenobisa da ipoTekis problemuri muxlebis 

sxvagvarMOmowesrigebas isaxavs. problema isaa, rom 2006-2007 wels 

ganxorcielebulma samoqalaqo kodeqsis cvlilebebma sesxis 

procentis odenobis gansazRvrasTan mimarTebiT liberaluri 

midgomebi daamkvidra, aseve, kreditis uzrunvelyofis samarTali 

(gansakuTrebiT ipoTekis da giravnobis nawilSi) ufro metad 

kreditoris interesebze morgebuli gaxda, ramac bazris monawile 

gamoucdeli movaleebi rTul finansur mdgomareobaSi Caayena. dRes, 

sazogadoebaSi bevrs saubroben `daundobel kreditorebze~, 

`gaubedurebul da sacxovreblis gareSe darCenil movaleebsa~ da 

sxva danarCen institutebsa da pirebze, romlebic am procesSi 

gadawyvetilebis miReba-aRsrulebaze pasuxismgebelni arian. aseTi 

SemTxvevebi sazogadoebasa da (maT Soris) iuristebSi `mevaxSeobad~ 

iwodeba. Tumca, Tanamedrove gagebiT, Tu ra igulisxmeba 

konkretulad am cnebaSi, rTuli saTqmelia. sityva `mevaxSeobaSi~, 

subieqturi aspeqtis gaTvaliswinebiT, SesaZlebelia, mravali ramis 

moazreba. magaliTisaTvis, SesaZloa, erTi pirisTvis mevaxSeoba 40 

%-iani wliuri sargebliT sesxis gacema iyos, xolo meorisaTvis 

wliuri 60 %-iT. aqedan gamomdinare, gaurkvevelia Tu ra moiazreba 
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`mevaxSeobis~ cnebaSi da ra niSnebi axasiaTebs mas, anu rodis 

SeiZleba saubari, rom saxezea `mevaxSeoba~. Sesabamisad, statiis 

mizanic `mevaxSeobis~, rogorc erTiani kompleqsuri institutis 

ganxilva da sakanonmdeblo doneze misi xelSemwyobi da SemzRudavi 

mowesrigebebis ganxilvaa. aRniSnuli miznad isaxavs, wvlili 

Seitanos dasaxuli reformis warmatebiT ganxorcielebasa da 

problemis gadaWraSi.  

 

1. mevaxSeobis kanonikuri da samoqalaqo gageba  

 

qarTul leqsikaSi sityva mevaxSeoba uxsovari droidan aris 

damkvidrebuli da igi saeklesio terminologiaSicaa moxseniebuli 

(gamosvlaTa wigni 22:24).  igi imaze Zvelia, vidre nebismieri is 

sakredito biznesi, romelTan mimarTebaSic gamoiyeneben mas. ra Tqma 

unda, Zvelad arc sabanko dawesebulebebi da arc sakredito 

organizaciebi ar arsebobda, Tumca, yovelTvis arsebobdnen 

adamianebi, romlebsac Warbi fulis gaprocentebiT surdaT 

`martivad~ eSovnaT fuli. sainteresoa, sazogadoeba da eklesia am 

faqts rogor udgeboda. imave gamosvlaTa wignis 22-e Tavis 24-e 

punqtSi wminda werilSi ganmartebulia: `Tu vinmes, Cem erisgan 

Rarib-Rataks vercxls asesxeb, mevaxSesaviT nu moeqcevi, sargebels 

nu daaweseb~. wminda werili da qristianuli moZRvreba zogadad 

Tanxis gaprocentebis winaaRmdeg gamodioda. Tumca, droTa 

ganmavlobaSi midgoma Seicvala da garkveuli doziT SesaZlebeli 

gaxda Tanxis gasesxeba sargeblis naxvis mizniT. sainteresoa sulxan 

saba-orbelianis mier Tavis ganmartebiT leqsikonSi axsnili 

mevaxSeobis cneba, sadac igi `vaxSs~ ganmartavs, rogorc uweso 

sargebels, xolo `vasxs~ `wesieri valis sargebels (4:259; 4:257). 

mevaxSeoba moxseniebulia giorgi brwyinvalis sjuldebaSi da 

vaxtang meeqvsis samarTlis wignSic, sadac mevaxSeobad iTvleba 

SemTxveva, rodesac sargebeli gasesxebul Tanxas  100 %-iT da 

metad gadascildeboda (vaxtang meeqvsis samarTlis wigni, 6:513). 

aqedan gamomdinare, mevaxSeobis gageba damokidebuli iyo 

sazogadoebaSi arsebul socialur faqtorebze, igi sxvadasxva dros 
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sxvagvarad gaigeboda. es midgomebi da mevaxSeobis gageba 

gansakuTrebiT Secvala evropaSi kapitalizmis Camoyalibebam da 

`sabanko biznesis~ ganviTarebam. xolo me-20, 21-e saukuneSi ki 

sasesxo urTierTobebma sul sxva masStabebi SeiZina, dasavleT 

evropis qveynebsa da amerikaSi kreditis gareSe cxovreba TiTqmis 

warmoudgenelia da sabanko sistemebi qveynis ekonomikis 

mamoZravebel Zalad gvevlinebian. es ganapiroba iman, rom fuli 

gagebul iqna, rogorc qoneba da aqtivi, romelic SegiZlia daabando 

da romlis gamouyeneblobac, piriqiT, cudi Sedegis momtania, 

vinaidan igi drois gasvlasTan erTad ufasurdeba. aqedan 

gamomdinare, is, rac erT dros mZime codvad iTvleboda, dRes 

sruliad Cveulebrivi biznessaqmianoba da ufro metic, rogorc 

aRiniSna, qveynis ekonomikis mamoZravebeli Zalaa. Tumca, 

procentebis sidide da movalis mZime mdgomareobaSi Cayeneba 

Tanamedrove samyaroSi isev aqtualuria. miuxedavad mevaxSeobisadmi 

midgomebis cvlilebisa, eklesiis zneobriv-kanonikuri principebi sam 

aspeqtSi ucvleli darCa: 1. saeklesio pirebs sasesxo saqmianoba 

ekrZalebaT. 2. procenti ar unda iyos Seusabamod didi. 3. 

dauSvebelia Rarib-Ratak adamianze fulis procentiT gasesxeba 1 . 

Tumca, ra igulisxmeba Seusabamod did saprocento ganakveTSi an vin 

iTvleba `Rarib-Ratakad~ SefasebiTi kategoriaa. aqedan gamomdinare, 

iseve rogorc Zvelad, arsebobs imis saWiroeba, rom sakanonmdeblo 

doneze gansazRvrul iqnas saprocento ganakveTis odenobebi, aseve, 

SemoRebul iqnas movalis dacvis sxvadasxva meqanizmebi, romelic 

mis valauvalobasa da mZime finansur mdgomareobaSi Cayenebis 

albaTobas Seamcirebs.  

 

                                                           
1 qSutaSvili al., sabanko sistema da mevaxSeoba, kanonikur-zneobrivi ana-

lizi, ix.,  

<http://www.orthodoxtheology.ge/%E1%83%A1%E1%83%90%E1%83%91%E1%

83%90%E1%83%9C%E1%83%99%E1%83%9D-

%E1%83%A1%E1%83%98%E1%83%A1%E1%83%A2%E1%83%94%E1%83%9B

%E1%83%90-%E1%83%93%E1%83%90-

%E1%83%9B%E1%83%94%E1%83%95%E1%83%90%E1%83%AE> [04.12.2013] 

http://www.orthodoxtheology.ge/%E1%83%A1%E1%83%90%E1%83%91%E1%83%90%E1%83%9C%E1%83%99%E1%83%9D-%E1%83%A1%E1%83%98%E1%83%A1%E1%83%A2%E1%83%94%E1%83%9B%E1%83%90-%E1%83%93%E1%83%90-%E1%83%9B%E1%83%94%E1%83%95%E1%83%90%E1%83%AE
http://www.orthodoxtheology.ge/%E1%83%A1%E1%83%90%E1%83%91%E1%83%90%E1%83%9C%E1%83%99%E1%83%9D-%E1%83%A1%E1%83%98%E1%83%A1%E1%83%A2%E1%83%94%E1%83%9B%E1%83%90-%E1%83%93%E1%83%90-%E1%83%9B%E1%83%94%E1%83%95%E1%83%90%E1%83%AE
http://www.orthodoxtheology.ge/%E1%83%A1%E1%83%90%E1%83%91%E1%83%90%E1%83%9C%E1%83%99%E1%83%9D-%E1%83%A1%E1%83%98%E1%83%A1%E1%83%A2%E1%83%94%E1%83%9B%E1%83%90-%E1%83%93%E1%83%90-%E1%83%9B%E1%83%94%E1%83%95%E1%83%90%E1%83%AE
http://www.orthodoxtheology.ge/%E1%83%A1%E1%83%90%E1%83%91%E1%83%90%E1%83%9C%E1%83%99%E1%83%9D-%E1%83%A1%E1%83%98%E1%83%A1%E1%83%A2%E1%83%94%E1%83%9B%E1%83%90-%E1%83%93%E1%83%90-%E1%83%9B%E1%83%94%E1%83%95%E1%83%90%E1%83%AE
http://www.orthodoxtheology.ge/%E1%83%A1%E1%83%90%E1%83%91%E1%83%90%E1%83%9C%E1%83%99%E1%83%9D-%E1%83%A1%E1%83%98%E1%83%A1%E1%83%A2%E1%83%94%E1%83%9B%E1%83%90-%E1%83%93%E1%83%90-%E1%83%9B%E1%83%94%E1%83%95%E1%83%90%E1%83%AE
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2. mevaxSeobisgan damcavi da misi xelSemwyobi sakanonmdeblo 

mowesrigebebi      

 

rogorc aRiniSna, marto saeklesio wesebiTa da sazogadoebis 

moraluri midgomiT problema ver mowesrigdeba. aucilebelia 

sakanonmdeblo Careva. aRniSnuli sakiTxis mowesrigeba mxolod 

calke aRebuli erTi normiT ver moxdeba. igi normaTa erTobliobas 

saWiroebs, vinaidan TviTon mevaxSeoba araa mxolod maRali 

sargeblis (procentis) daweseba. valauvalobis SemTxvevaSi, 

kreditori cdilobs uzrunvelyofa imisaTvis hqondes, rom Tavisi 

moTxovna daikmayofilos. Sesabamisad, mevaxSeobis mowesrigebisaTvis 

saWiroa normaTa erToblioba, romlebic sesxis gacemidan 

dabrunebamde kreditorisa da movalis uflebebsa da valdebulebebs 

daabalanseben. Tu romelime erT-erT etapze movalis samarTlebrivi 

mdgomareoba sustia, es imis risks qmnis, rom kreditori borotad 

gamoiyenebs Tavis uflebas. qarTuli kanonmdeblobac, iseve, rogorc 

nebismieri sxva qveynis kanonmdebloba Seicavs (da Seicavda) 

mevaxSeobisgan damcav normebs. saqarTvelos 1997 wlis samoqalaqo 

kodeqsSi, saaRsrulebo warmoebaTa Sesaxeb 1999 wlis kanonsa da 

sabanko saqmianobis momwesrigebel sxva normatiuli aqtebSi, 

mevaxSeobisgan movalis damcavi normebia gabneuli. samwuxarod, 

2006-2007 wels gatarebulma samoqalaqo kodeqsisa da sxva 

normatiuli aqtebis reformam sesxis odenobis mowesrigebasTan 

dakavSirebiT liberaluri midgoma Semoitana da movalis 

samarTlebrivi poziciebi Seasusta valauvalobis Sedegad 

warmoebul samarTlebriv procesebSi. uzrunvelyofis samarTalic 

ufro metad kreditoris interesebze morgebuli gaxda. Tu ra 

normebs Seicavs/Seicavda qarTuli kanonmdebloba mevaxSeobis 

SezRudvisaTvis, konkretulad iqneba ganxiluli: 
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miuxedavad imisa, rom 55-e muxlis saTaurSi (magaliTad, 

gansxvavebiT germaniis samoqalaqo kodeqsis 138-e muxlis 

saTaurisgan 2 ) sityva mevaxSeoba ar figurirebs (aramed, garigebis 

baTiloba Zalauflebis borotad gamoyenebis gamo), miiCneva, rom 

swored 55-e muxlis pirveli nawilis Semadgenlobaa klasikuri 

gagebiT mevaxSeobis Semadgenloba: 

garigeba SeiZleba baTilad CaiTvalos, Tu garigebiT 

gansazRvrul Sesrulebasa da am SesrulebisaTvis gaTvaliswinebul 

anazRaurebas Soris aSkara Seusabamobaa da garigeba daido mxolod 

imis wyalobiT, rom xelSekrulebis erT-erTma mxarem borotad 

gamoiyena Tavisi sabazro Zalaufleba an isargebla xelSekrulebis 

meore mxaris mZime mdgomareobiT an gamoucdelobiT 

(gulubryvilobiT).  

es mowesrigeba 2012 wlis 8 maisis cvlilebiT gauqmda. 

gaurkvevelia, kanonmdebels ratom unda sdomoda aRniSnuli muxlis 

gauqmeba. xom ar SeiZleba am muxlis gauqmeba ise gavigoT, rom 

kanonmdebeli muxlSi gansazRvrul Semadgenlobas uSvebs ise, rom 

garigebas baTilad ar acxadebs? aRniSnulze pasuxi SegviZlia 

kanonproeqtSi vipovoT, romelic 55-e muxlis pirveli nawilis 

gauqmebas exeba. kanonproeqtis ganmartebiT baraTSi vkiTxulobT: 

„kanonproeqti 55-e muxlis gauqmebas iTvaliswinebs, romelic 

sabazro Zalauflebis gamoyenebiT dadebul garigebas exeba. 

„Tavisufali vaWrobisa da konkurenciis Sesaxeb“ saqarTvelos 

kanonis proeqti iTvaliswinebs amgvari garigebis mowesrigebas. 

                                                           
2 §138 amoraluri garigeba; mevaxSeoba. 

(1) garigeba, romelic ewinaaRmdegeba zneobriv normebs, baTilia. 

(2) kerZod, baTilia garigeba, romliTac piri sxva piris mZime mdgomareo-

biT, gamoucdelobiT, gonivruli gansjis uunarobiT an nebis mniSvnelovani 

sisustiT aiZulebs am ukanasknels valdebulebis Sesrulebis moqmedebis 

sanacvlod misadmi an mesame pirisadmi qonebrivi sargeblis Sepirebas an 

Sesrulebas, romelic aSkarad araproporciulia valdebulebis Sesrulebi-

sa. 

2.1. mevaxSeobis gauqmebuli mowesrigeba samoqalaqo kodeqsis 55-e

 muxlis pirveli nawili. 
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kanoniT gaTvaliswinebuli cvlileba ki miznad isaxavs dublirebis 

Tavidan acilebas.“  rogorc vxedavT, kanonmdeblis mizani yofila 

ara 55-e muxlis pirveli nawilis gauqmeba, aramed e.w. 

„dublirebis“ Tavidan acileba. maSasadame, kanonmdebels surda es 

norma sxvagan („Tavisufali vaWrobisa da konkurenciis Sesaxeb“ 

kanonSi) moewesrigebina. Tumca,  unda aRiniSnos, rom „Tavisufali 

vaWrobisa da konkurenciis Sesaxeb“ saqarTvelos kanoni aseT 

mowesrigebas ar Seicavs da arc maSindeli proeqtiT yofila am 

normis „gadatana“ sxva kanonSi dagegmili. sakanonmdeblo teqnikis 

TvalsazrisiTac gaugebaria, ratom unda sdomoda kanonmdebels 

winaswar muxlis gauqmeba da imaze miTiTeba, rom momavalSi 

aRniSnuli miRebul kanonSi iqneboda gaTvaliswinebuli. rogorc 

wesi, ukve miRebuli kanoni arsebul kanonSi normas auqmebs xolme, 

imisTvis, rom Tavidan iqnas acilebuli `dublireba~. garda amisa, 

`Tavisufali vaWrobisa da konkurenciis Sesaxeb kanoni~, Tavisi 

miznidan da Sinaarsidan gamomdinare, ar awesrigebs or pirs Soris 

arsebuli `Zalauflebis borotad gamoyenebis~ faqtebs.  

zemoaRniSnulidan gamomdinare, normis Semfardebeli 

marTlmsajulebis ganmaxorcielebeli organoebi dilemis winaSe 

aRmoCndnen, Tu rogor moawesrigon aRniSnuli samarTlebrivi 

urTierToba. am SemTxvevaSi qarTuli sasamarTloebi germanuli 

sasamarTloebis mier dadgenil praqtikas gahyvnen, romlis 

mixedviTac mevaxSeobis mowesrigeba xdeba ara mxolod 55-e muxlis 

pirveli nawilis analogis mowesrigebiT, gsk-is 138-e muxlis me-2 

nawiliT, aramed gsk-is 138-e muxlis pirvelis nawiliTac, romlis 

Sesabamisi norma qarTul samoqalaqo kodeqsSi 54-e muxlia. 

maSasadame, garigeba SesaZloa baTilad iqnas cnobili, rodesac igi 

kanoniT dadgenil wessa da akrZalvebs arRvevs, ewinaaRmdegeba 

sajaro wesrigs da zneobis normebs. amgvarad, germanuli samarTlis 

mixedviT, sesxis xelSekruleba, romelzec dawesebulia Seusabamod 

maRali sargebeli, SesaZloa baTilad iqnas gamocxadebuli imis 

gamo, rom igi zneobriv normebs ewinaaRmdegeba.3  

                                                           
3  Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetilebebi: 

BGH 10, 232, 69, 297, BAG NJW 76, 1958. 
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germaniis sasamarTlo praqtikis mixedviT, garigeba zneobriv 

normebTan Seusabamoa, rodesac igi „yvela samarTlianad moazrovne 

adamianis keTilsindisierebis grZnobas (zneobriv TviTSegnebas)“ 

ewinaaRmdegeba. §138 miTiTebas akeTebs sazogadoebis zneobrivi 

wyobilebidan gamomdinare moqmedebis wesebze. „zneobriv normebSi“ 

igulisxmeba sociumSi an romelime monawile jgufSi (igulisxmeba 

iseTi jgufi, romelzec kanoni uSualod moqmedebs) moqmedi 

moraluri Sexedulebebi. zneobrivi normis cnebis dadgena 

gabatonebuli samarTlebrivi da socialuri moraliT xdeba. norma 

miTiTebas marTlwesrigSi moqmed samarTlebriv-eTikur 

Rirebulebebsa da principebze akeTebs. amgvarad, iseT garigebebs, 

romlebic marTlwesrigis fuZeul principebs ewinaaRmdegeba §138-is 

pirveli nawili baTilad acxadebs.  

§138-is 1-li nawilis mTavar funqcias warmoadgens, garigebis 

susti mxaris dacva ekonomikuri an inteleqtualuri `Zalis 

gadametebisgan~. Mmisi mowesrigebis sferoSi mevaxSeobis 

SemTxvevebic Sedis: sakredito xelSekrulebebis zneobriv normebTan 

Seusabamoba gadametebuli procentis gamo. sakredito xelSekruleba 

SesaZlebelia xelSekrulebiT dadgenili saproceso ganakveTis 

sabazro ganakveTTan Seusabamod didi odenobis gamo baTilad iqnas 

cnobili. 4  §138-is me-2 nawili, rogorc wesi, am SemTxvevebSi 

iSviaTad gamoiyeneba, vinaidan subieqturi Semadgenloba (mag. 

sabazro Zalauflebis borotad gamoyeneba da a.S.) araa xolme 

mocemuli. amitom Semowmebis masStabs §138-is pirveli nawili 

warmoadgens. germanulma sasamarTlo praqtikam am normis qveS 

samarTlebrivi Canafiqri daamkvidra, romlis mixedviTac, garigeba 

zneobriv normebTan Seusabamobis gamo baTilia 5 , rodesac erTi 

mxaris moqmedebasa da meore mxaris sapirispiro moqmedebas Soris 

aSkara Seusabamobaa da kreditis gamcemma meore mxaris mZime 

mdgomareoba Segnebulad Tavis sasikeTod gamoiyena, an Tundac 

umniSvnelod miiCnia (gaiazra, Tumca, misTvis sul erTi iyo), rom 

                                                           
4 Heinrichs in Palandt, Kommentar zum BGB, 66. Aufl.,§ 138, Rn. 25 ff.  
5  Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetileba 80, 

160, 128, 257, (Tumca, gakritikebulia). 
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kreditis amRebi piri mxolod Tavisi mZime mdgomareobis gamo 

daTanxmda misTvis arasasurvel pirobebs.  

§138-is mowesrigeba ekonomikuri Zalis (romelic xSir 

SemTxvevebSi samarTlianobas cdeba) Semabrkolebel sakonstitucio 

daTqmis gagrZelebas warmoadgens. 6  aqedan gamomdinare, iseTi 

xelSekrulebebi, romlebic xelSekrulebis mxareebs Seusabamod 

rTul mdgomareobaSi ayeneben, SeusabamobaSi modian konstituciaSi 

mocemul principebTan. maSasadame, garigeba zneobriv normebTan 

Seusabamoa, rodesac misi Sinaarsi sajaro wesrigs an zneobis 

normebs ewinaaRmdegeba. aq ar aqvs mniSvneloba, mxareebma icodnen 

Tu ara garigebis Seusabamoba zneobriv normebTan. im SemTxvevaSic 

ki, rodesac mxareebma aRniSnuli ar icodnen, SesaZlebelia misi 

baTilad gamocxadeba. aseT dros, mxareTa keTilsindisiereba 

SezRudvas ar qmnis.  

mniSvnelovania is garemoeba, rom garigebis zneobriv normebTan 

Seusabamobis gansja unda moxdes im momentis gaTvaliswinebiT, 

rodesac garigeba ideba da ara im droiT, rodesac is samarTlebriv 

Sedegebs iRebs7 . xelSekruleba ar SeiZleba miCneul iqnas zneobriv 

normebTan Seusabamod, rodesac moqmedebasa da sapirispiro 

moqmedebas Soris aSkara Seusabamoba mogvianebiT warmoiSoba.  

aSkara Seusabamobaa mocemuli, rodesac saxelSekrulebo 

procenti sabazro efeqtur saprocento ganakveTs 100%-iT  an 

absoluturad 12 saprocento punqtiT aWarbebs 8 . Tumca, Tu 100%-

iani da 12%-iani zRvrebi araa miRweuli, mainc SesaZlebelia mcire 

gadaxrebSi, ase magaliTad 90%-sa da 100%-s Soris gadaWarbebis 

meryeobisas, garemoebebis sruli gaTvaliswinebiT, gamarTlebul 

iqnas §138-is 1-li nawilis gamoyeneba (mag. 91 %-iT an 96%-iT 

gadacilebis SemTxvevebSi xelSekrulebis baTilad cnoba 9 ). aqedan 

gamomdinare, germanuli sasamarTloebi im midgomas ar iziareben, 

                                                           
6 Heinrichs in Palandt, Kommentar zum BGB, 66. Aufl.,§ 138, Rn. 2 ff. 
7 iqve.  
8 Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetileba BGH 

104, 105, 110, 338.  
9  Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetilebebi: 

BGH 104, 105; BGH NJW 82, 2436, NJW-RR 91, 502.  
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rom sesxis xelSekrulebaSi dawesebuli Seusabamod maRali 

sargebeli sasamarTlos mier zRvrul odenobaSi Semcirebas 

daeqvemdebaros. sasamarTloebi aseT SemTxvevebSi procentis mTlian 

SeTanxmebas baTilad cnoben. am qmedebas safuZvlad prevenciuli 

mosazreba udevs, kreditori aiZulos movales sesxis maRali 

procenti Tavs ar moaxvios, radgan, Tu sasamarTlo zRvrul 

Tanxamde Seamcirebda Seusabamod maRal procents, kreditori mainc 

SeaTanxmebda aseTs, vinaidan saqmis sasamarTloSi moxvedriT 

Semcirebuli procentis miRebis imedi eqneboda da ara srulad misi 

dakargvis. amitom es midgoma sworia da gasaTvaliswinebeli 

qarTuli sasamarTloebisTvis. es sakiTxi gansakuTrebiT 

mniSvnelovania pirgasamtexlosTan mimarTebiT. (amasTan dakavSirebiT 

ixileT qvemoT).  

zneobriobis masStabi drois cvlilebebs eqvemdebareba. es 

gulisxmobs, rom zneobrivi normebi SeiZleba drois mimdinareobisas 

Seicvalos. amgvarad germaniaSi 60-70-ian wlebSi miRebuli 

gadawyvetilebebi, mag.: sayvarlisTvis anderZis datoveba 10 , 

xelSekruleba sterilizaciis Sesaxeb (gamravlebis funqciis 

xelovnurad moSlis Sesaxeb) 11 , meZavTan binis qiravnobis 

xelSekruleba 12 , xelSekruleba saroskipos gaxsnis Sesaxeb 13 

baTilad iqnen miCneuli zneobriv normebTan Seusabamobis gamo. 

Tumca, dResdReobiT realoba (sasamarTlo praqtika) sxvagvarad 

gamoiyureba. germaniis sasamarTlo praqtikam zneobrivi normebis 

darRvevis Semadgenlobis qveS sxvadasxva SemTxvevebi gaaerTiana: 

zneobriv normebTan Seusabamo moqmedeba (sawarmos) partniorTan 

mimarTebiT, zneobriv normebTan Seusabamo moqmedeba mesame piris an 

sazogadoebis mimarT, mevaxSeoba, sxva calkeuli SemTxvevebi.  

                                                           
10 Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetileba BGH 

53, 375. 
11  Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetileba 

BGH 67, 48.  
12  Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetileba 

BGH NJW 70, 1179. 
13  Sead., germaniis umaRlesi federaluri sasamarTlos gadawyvetileba 

BGH 63, 365.  
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da bolos, unda aRiniSnos, rom germaniis sisxlis samarTlis 

kodeqsiT (§291) dasjadia mevaxSeobis is Semadgenloba, rasac 

samoqalaqo kodeqsis  55-e muxlis pirveli nawili iTvaliswinebda.  

zemoaRniSnulidan gamomdinare, sanam sk-is 55-is pirveli nawilis 

Semadgenloba kodeqsSi aRdgeba, sasamarTloebs SeuZliaT sk-is 54-e 

muxliT ixelmZRvanelon.   

daSvebuli sesxis zeda zRvaris ararsebobaa. sk-is 625-e muxlis 

Zveli redaqciiT sesxis odenoba gonivrul SesabamisobaSi unda 

yofiliyo erovnuli bankis an bankTaSorisi sakredito auqcionis 

mier dadgenil zRvrul odenobasTan. am wesis darRveva procentis 

Sesaxeb danawesis baTilobas iwvevda. dRevandeli redaqciiT, sk-is 

625-e muxli Semdegnairad gamoiyureba: „sesxisaTvis mxareTa 

SeTanxmebiT SeiZleba gaTvaliswinebul iqnes procenti“. am normis 

gauqmebiT kanonmdeblis survili iyo, mxareebisTvis mieca sruli 

Tavisufleba  procentis odenobis gansazRvrisas. Sesabamisad, 

procentis odenobis zeda zRvari dReis mdgomareobiTac 

ganusazRvrelia. aman gamoiwvia is, rom gansakuTrebiT mevaxSeebis, 

Tumca, aramarto maT mier (mikrosafinanso organizaciebis mierac), 

Seusabamod maRali saprocento ganakveTebis SeTanxmeba xdeboda.  

sayovelTaod cnobilia, rom dReis mdgomareobiT, kerZo 

ipoTekarebis (mevaxSeebis) procenti TveSi 5-dan 10 procentamde 

meryeobs, anu wliur 60-dan 120 procentamde. iseTi aramyari 

ekonomikis mqone qveyanaSi, rogoric saqarTveloa, rTulad 

warmosadgenia iseTi biznesis arseboba, romelic imden Semosavals 

iZleva, rom msesxebelma dafaros procenti da Ziri Tanxa da kidev 

mogeba darCes. garda amisa, unda aRiniSnos, rom mevaxSeebis mier 

dadebuli sesxis xelSekrulebebi moqmedebis mokle vadiT 

xasiaTdeba. isini ideba, rogorc wesi, 3-dan 6 Tvis vadiT. aqedan 

gamomdinare, sruliad warmoudgenelia, piri, romelic mag. 25 000 

 

2.2. sesxis procentis zeda zRvris ararseboba (sk-is 625-e 

muxli) 

 

mevaxSeobis xelSemwyobi da umTavresi faqtori kanonmdeblobiT 
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lars iRebs sesxad da am Tanxis dabandeba sWirdeba, rogor SeZlebs 

3 TveSi naxos imxela mogeba, rom es Tanxa Tavis procentianad 

daabrunos ukan. es yvelaferi imis eWvis safuZvels iZleva, rom am 

SemTxvevebSi gamsesxeblis mizani fulis ukan miReba ki ar aris, 

aramed misi mizania uzrunvelyofaSi Cadebuli qonebis iafad xelSi 

Cagdeba. yovelive zemoaRniSnulidan gamomdinare, Seusabamod maRali 

procenti kreditorisTvis kidev erTi berketia imisaTvis, rom 

mcire xanSi movalis gadaxdisuunaroba gamoiwvios da misi uZravi 

qoneba xelSi Caigdos.  

  rogorc zemoT aRiniSna, bolo periodSi sasamarTlo cdilobs 

Seusabamod maRali saprocento ganakveTi Seamciros, an zneobriv 

normebTan Seusabamobis gamo baTilad scnos, sk-is 54-e muxlis 

mixedviT.  

miuxedavad germaniaSi dadgenili praqtikisa, mizanSewonilia, rom 

(rogorc Zveli mowesrigebiT iyo) sakredito politikis 

gamtareblad mainc erovnuli banki darCes da sworeba moxdes mis 

mier dadgenil zRvrul odenobasTan. garda amisa, mniSvnelovania, 

rom sesxis zeda zRvaris daweseba aramarto fizikur pir 

gamsesxeblebs exebodes, aramed yvela subieqts, romelic bazarze 

sesxis gacemas daapirebs (mag. mikrosafinanso organizaciebi, 

sakredito kavSirebi da a.S.). mevaxSe mxolod vinme fizikuri piri 

ar aris, romelic bazarze damoukideblad moqmedebs, aramed mevaxSea 

yvela is safinanso, Tu sakredito dawesebuleba, romelic 

Seusabamod maRal procents adebs gacemul sesxs. aseTi 

mikrosafinanso da sakredito kavSirebi ufro saSiSia bazarze, 

vinaidan maT movalis valauvalobis SemTxvevaSi Tanxis amoRebis 

Camoyalibebuli meqanizmi aqvT.  

 

2.3. pirgasamtexlos Seuasabamod didi odenoba (sk-is 417-e da 

momdevno muxlebi) 

 

movalis mdgomareobas xSir SemTxvevaSi pirgasamtexlos odenoba 

arTulebs. sk-is 417-e da Semdgomi muxlebi pirgasamtexlosTvis 

zeda zRvars ar aweseben. dResdReobiT, bazarze pirgasamtexlos 
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odenoba yovel vadagadacilebul dReze 0,5 %-mde meryeobs, rac 

wliur daaxloebiT 182,5 %-s Seadgens. saqmis sasamarTloSi 

moxvedris SemTxvevaSi ki, dadgenili praqtikis mixedviT, 

pirgasamtexlos Semcireba 0,025 %-mde xdeba 14 . Semcireba sk-is 

420-e muxlis safuZvelze xorcieldeba. unda aRiniSnos, rom 

sasamarTloebis mier pirgasamtexlos Semcirebas prevenciuli 

xasiaTi ar aqvs. gamsesxeblebi xelSekrulebaSi pirgasamtexlos 

odenobad mainc 0,5 %-s an mets uTiTeben, vinaidan maT ician, rom 

im SemTxvevaSi Tu saqme moxvdeba sasamarTloSi, `yvelaze cudi ra 

samarTlebrivi Sedegic SeiZleba dadges~ aris is, rom 

pirgasamtexlo 0,5-sa da 0,025 %-is farglebSi Semcirdeba. amitom, 

mizanSewonilia sasamarTlo praqtika gadaixedos da gamoyenebul 

iqnas baTilobis normebi pirgasamtexlos Sesaxeb daTqmis 

gasabaTileblad da ara Sesamcireblad.     

sakredito xelSekrulebebSi pirgasamtexlos SeTanxmeba movalis 

mier gadaxdis valdebulebis Seusruleblobis SemTxvevaSi 

ZiriTadad baTilad unda iqnas gamocxadebuli. es savsebiT ar 

iqneboda raime  gansakuTrebuli da aragonivruli mowesrigeba. 

sakredito xelSekrulebebSi msgavsi pirgasamtexlos SeTanxmeba, 

magaliTad, germaniaSi, praqtikaSi TiTqmis gamoricxulia. amis 

mizezi isaa, rom xelSekrulebis standartul pirobebSi 

pirgasamtexloze SeTanxmeba sruliad dauSvebelia (germaniis 

samoqalaqo kodeqsis 308-e muxlis me-6 qvepunqti). bankebi, 

sakredito organizaciebi an mewarme kreditis gamcemni ZiriTadad 

xelSekrulebis standartuli pirobebiT muSaoben, Sesabamisad, 

germaniis samoqalaqo kodeqsis zemoaRniSnuli normis safuZvelze, 

gamoiricxeba maT mier xelSekrulebaSi pirgasamtexloze SeTanxmebis 

daTqma. garda amisa, pirgasamtexloze SeTanxmeba gadaxdis 

                                                           
14 Tbilisis saqalaqo sasamarTlos 2012 wlis 27 seqtembris gada-

wyvetileba saqmeze №2/7466-12; goris raionuli sasamarTlos 2013 

wlis 4 seqtembris gadawyvetileba saqmeze №140210013238779; ba-

Tumis saqalaqo sasamarTlos 2013 wlis 1 oqtombris gadawyvetile-

ba №010210013228800; baTumis saqalaqo sasamarTlos 2013 wlis 6 

Tebervlis gadawyvetileba № 010210012142430.      
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valdebulebebisas, zogadad, Seusabamoa. pirgasamtexlo, upirveles 

yovlisa, emsaxureba or mizans: erTi mxriv, igi  erTgvari 

Sejamebuli zianis anazRaurebis SesaZleblobaa im SemTxvevebisas, 

rodesac kreditorisTvis Zalzed rTulia individualurad zianis 

arsebobis damtkiceba an daTvla. magaliTad, rodesac sawarmos 

valdebulebas exeba saqme, raTa man uari Tqvas garkveul gayidvis 

praqtikaze (ar gayidos sauTari saqoneli romelime brendis 

saxelis miTiTebiT), savaraudoa, rom xelSekrulebis mxares, 

romlis winaSec iqna aRebuli es valdebuleba, am valdebulebis 

darRvevis SemTxvevaSi ziani miadgeba. Tumca, mas am faqtis da 

zianis odenobis zustad damtkiceba gauWirdeba. msgavs SemTxvevebSi 

pirgasamtexlos SeTanxmeba srulebiT gamarTlebulia. imaves Tqma 

SeiZleba, magaliTad maSin, rodesac saqme samSeneblo proeqtis 

gansazRvrul droSi damTavrebis valdebulebas Seexeba. 

pirgasamtexlos SeTanxmebis meore safuZveli isaa, rom samomavlod 

Tavidan iqnas acilebuli movalis mier nakisri valdebulebis 

xelaxali darRveva. amaSi mdgomareobs pirgasamtexlos sadamsjelo 

xasiaTi. es sadamsjelo xasiaTi ki integrirebulia movalis mier 

vadis gadacilebis gamo gadasaxdel procentSi (sk-is 403-e muxlis 

pirveli nawili). gamodis, pirgasamtexlom vadis gadacilebis 

procentTan erTad damatebiTi zianis saxe SeiZina, romelic jamurad 

vadis gadacilebis procentTan erTad qmnis iseT procents, rom 

kreditoris Seusabamo gamdidrebas iwvevs. amitom, damatebiT kidev 

pirgasamtexlos SeTanxmeba Seusabamoa da aqedan gamomdinare, 

baTilad unda iqnas cnobili. 

 

2.4. procentis procentis daSveba (sk-is 403-e muxli) 

 

2007 wels ganxorcielebuli cvlilebebiT Seicvala aseve 

midgoma procentis procentTan dakavSirebiT. Tu Zveli redaqciiT 

(403-e muxlis me-2 nawili) akrZaluli iyo procentidan procentis 

miReba, dReis mdgomareobiT igi daSvebulia, im SemTxvevaSic ki, 

rodesac mxareebi masze winaswar SeTanxmdebian. unda aRiniSnos, rom 

germaniaSi procentidan procentis miRebaze winaswari SeTanxmeba 
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akrZalulia da es movalis mier am insitutis gagebis siZneleebsa 

da gamoangariSebis problemebs emsaxureba. aqedan gamomdinare, 

movalis dacvis mizniT, mizanSewonilia aikrZalos procentidan 

procentze winaswari SeTanxmebis dasaSveboba.  

 

2.5. ipoTekis problemuri normebi  

a) me-300 muxli 

 

samoqalaqo kodeqsis 302-e muxlis me-2 nawilis (Tavdapirveli 

redaqcia) mixedviT, SeTanxmebebi, romelTa Tanaxmadac, ipoTekiT 

datvirTuli sagani kreditoris sakuTrebaSi gadadioda, baTili iyo. 

2007 wels ganxorcielebuli mowesrigebebiT ki, me-300 muxliT es 

dasaSvebi gaxda.  

me-300-e muxlis dRevandeli redaqcia uzenaesi sasamarTlos mier 

dadgenili uaxlesi praqtikis mixedviT 15  Semdegnairad ganimarteba: 

„sakasacio palata miiCnevs, rom sk-is me-300 muxlis Sinaarsi ise 

ar unda iqnes gagebuli, TiTqos, mxolod movalis Tanxmobis 

SemTxvevaSia SesaZlebeli ipoTekis sagnis kreditoris sakuTrebaSi 

gadasvla. miTiTebuli normis amgvari ganmartebiT, mTlianad 

movalis keTilsindisierebaze iqneboda damokidebuli, daTanxmdeboda 

Tu ara igi ipoTekis sagnis kreditoris sakuTrebaSi gadasvlas 

sajaro reestrSi erToblivi gancxadebis wardgeniT. aseTi 

ganmarteba zemoxsenebuli normis mizans ewinaaRmdegeba - SezRudos 

arakeTilsindisieri movale aRsrulebis procesis usafuZvlo 

gaWianurebaSi da bolos, amgvari ganmarteba, faqtobrivad, 

zemoxsenebul normas umoqmedod gadaaqcevda. aqedan gamomdinare, 

ibadeba kiTxva: aseT SemTxvevaSi risi ufleba aqvs kreditors? 

cxadia, kreditors ara aqvs ufleba, calmxrivad mimarTos sajaro 

reestrs da ipoTekis sagnis sakuTrebaSi gadacema moiTxovos, magram 

igi uflebamosilia, sarCeliT mimarTos sasamarTlos da moiTxovos 

ipoTekiT datvirTuli uZravi nivTis sakuTrebaSi gadacema, Tu, ra 

Tqma unda, daamtkicebs, rom: a. ipoTekis xelSekrulebiT arsebobs 

                                                           
15  saqarTvelos uzenaesi sasamarTlos 2013 wlis 15 aprilis №as-219-211-
2012 gadawyvetileba. 
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SeTanxmeba ipoTekiT datvirTuli uZravi nivTis kreditoris 

(ipoTekaris) sakuTrebaSi gadasvlis Taobaze; b. movalem darRvia 

valdebuleba da miuxedavad amisa, igi winaaRmdegia, kreditors 

sakuTrebaSi gadasces ipoTekis sagani“.  

sasamarTlo sistemaSi da mecnierul wreebSi arsebuli dava imis 

Sesaxeb, gagebul unda yofiliyo me-300 muxlis 1-li da me-2 

nawilebi erTmaneTTan kavSirSi, Tu erTmaneTisgan damoukideblad, 

isini or damoukidebel Semadgenlobas qmnidnen, gadawyda, rom es 

muxli qmnis or damoukidebel Semadgenlobas. maSasadame, praqtikaSi 

me-300 muxli gamoiyeneba or SemTxvevaSi:  

1. pirvel SemTxvevaSi, me-300 muxlis 1-li nawiliT 

SesaZlebelia, movalisgan damoukideblad,  kreditorma sasamarTlos 

mimarTos da ipoTekiT datvirTuli uZravi qonebis sakuTrebaSi 

gadacema moiTxovos.  

2. meore SemTxvevaSi, me-300 muxlis me-2 nawilis mixedviT, 

SesaZlebelia, kreditori da movale SeTanxmdnen da erToblivi 

gancxadebiT mimarTon reestrs sakuTrebis uflebis gadasvlis 

Sesaxeb.  

unda aRiniSnos, rom me-300 muxlis me-2 nawili iSviaTad 

gamoiyeneboda praqtikaSi, vinaidan iSviaTad Tu moiZebneba iseTi 

„keTilsindisieri“ movale, romelic valdebulebas daarRvevs da 

„Tavisi nebiT“ gadascems uZrav qonebas kreditors sakuTrebaSi. 

gansakuTrebiT sacxovrebeli sadgomebis (binebis) SemTxvevaSi 

movaleebi maqsimalurad cdiloben gaaWianuron binidan gamosvla, 

gamomdinare aqedan, rTulad warmosadgenia movale, romelic TavisiT 

gahyveba kreditors reestrSi qonebis gadasaformeblad. Tumca, 

SesaZloa, arsebobdes iseTi SemTxvevebi, rodesac moTxovnis 

dakmayofilebis sanacvlod kreditorsac da movalesac awyobdeT 

sakuTrebis pirdapir gadacema. amitom, es mowesrigeba movalisTvis 

„saziano“ araa.  

me-300 muxlis me-2 nawilis mowesrigeba romc ar arsebobdes, 

samoqalaqo kodeqsis sxva Mmowesrigebebi kreditorisa da movalis 

SeTanxmebas ar krZalaven da uZrav nivTze sakuTrebis gadacemas. 

xelSekrulebis Tavisuflebis principi srulad uSvebs, rom movale 
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da kreditori SeTanxmdnen, rom moTxovnis dakmayofilebis 

sanacvlod erTi mxare gadasacems meores raime aqtivs da es aqtivi 

SesaZloa iyos uZravi qoneba.  

rac Seexeba normis pirvel nawils, igi Seicavs saxifaTo 

Semadgenlobas, rogorc Tavisi mizniT, aseve misi winapirobebis 

mixedviTac. igi SesaZleblobas aZlevs kreditors, xelSekrulebis 

standartul pirobebSi an amisgan damoukideblad, movales Tavs 

moaxvios danawesi, romlis mixedviTac SesaZlebeli iqneba 

valdebulebis darRvevis SemTxvevaSi uZravi qonebis pirdapir 

sakuTrebaSi gadasvla. zemoaRniSnul sasamarTlo gadawyvetilebaSi 

ki ganimarta, rom aseT SemTxvevebSi sakuTrebaSi gadacemisTvis unda 

arsebobdes mxolod Semdegi ori winapiroba: a. ipoTekis 

xelSekrulebiT unda arsebobdes SeTanxmeba ipoTekiT datvirTuli 

uZravi nivTis kreditoris (ipoTekaris) sakuTrebaSi gadasvlis 

Taobaze; b. movalem darRvia valdebuleba da, miuxedavad amisa, igi 

winaaRmdegia, kreditors sakuTrebaSi gadasces ipoTekis sagani“.  

aqedan gamomdinare, Tu movalem valdebuleba daarRvia, 

magaliTad, ar gadaixada sesxi, procenti da a.S. kreditors 

SeuZlia sasamarTlos (Tu arbitraJia SeTanxmebuli arbitraJs) 

mimarTos qonebis sakuTrebaSi gadacemis moTxovniT. sruliad 

gaugebaria, ra farglebSi da ra odenobiT unda hqondes darRveuli 

movales valdebuleba, rom es sakmarisad CaiTvalos sakuTrebis 

gadacemisTvis. aseve sakuTrebis gadacemisTvis arc isaa barieri, Tu 

uZravi qonebis Rirebuleba gacilebiT metia. es ki iwvevs im Sedegs, 

rom kreditori ZviradRirebul qonebas naklebi valis sanacvlod 

igdebs xelSi. es ki kanonis miznebs da usafuZvlo gamdidrebis 

normebs ewinaaRmdegeba.  

aqedan gamomdinare, me-300 muxlis 1-li nawili pirdapir aZlevs 

xels mevaxSeebs Tavs moaxvion msesxebels daTqma valdebulebis 

darRvevis SemTxvevaSi sakuTrebis pirdapir gadasvlasTan 

dakavSirebiT (xelSekrulebis standartul pirobebSi an specialuri 

SeTanxmebiT). aqedan gamomdinare, me-300 muxlis pirveli nawili 

unda gauqmdes, an SeizRudos damatebiTi winapirobebiT.  
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b) ipoTekis xelSekrulebis sanotaro wesiT damowmeba  

 

garda zemoaRniSnuli problemebisa, xazi unda gaesvas ipoTekis 

xelSekrulebis sanotaro wesiT damowmebis fakultaturobas.  

unda aRiniSnos, Tu ratom aris saWiro ipoTekis xelSekrulebis 

notariusis mier damowmeba: notariusma unda auxsnas mxares im 

samarTlebrivi Sedegebis Sesaxeb, rac SeiZleba mohyves sesxis da 

ipoTekis xelSekrulebis gaformebas. kanoniT SesaZlebelia dawesdes 

notariusis mier gansaxorcielebeli savaldebulo moqmedebebi 

(msesxeblis mier informaciis miRebis blankze xelmowera, an mis 

mier gadawera winadadebis, rom miiRo informacia da a.S.) imisaTvis, 

rom mxare maqsimalurad iqnes informirebuli samarTlebrivi 

Sedegebis Sesaxeb. winaaRmdeg SemTxvevaSi SeiZleba aRmoCndes, rom 

zogierTma notariusma Tavi ar Seiwuxos am valdebulebis 

SesrulebiT, gansakuTrebiT maT, „romlebic sakredito dawesebule-

bebze muSaoben“. 

mniSvnelovania aseve, rom ar iyos sanotaro momsaxurebis 

gadasaxadi Seusabamod Zviri imasTan SedarebiT, rac mxares 

reestrSi ujdeba. gasaTvaliswinebelia, rom saboloo jamSi es 

xarjebi movales awveba.  

 

2.6. movalis samarTlebrivi mdgomareobis dacvis sxva 

saSualebebi  

 

samoqalaqo kodeqsis Tavdapirveli redaqciis 303-e muxlis 

mixedviT, mesakuTres, romlis binac auqcionze gavidoda gasayidad, 

SeeZlo Tavis yofil binaSi darCeniliyo moqiravned da gadaexada 

gonivruli qira. am mowesrigebis kvlav SemoReba mesakuTres 

Seumsubuqebda auqcionis isedac rTuli Sedegis dadgomas, ase rom, 

mizanSewonilia am normis SemoReba. es wesi SemoRebul unda iqnas 

aramarto ipoTekis realizebis Sedegad Catarebuli auqcionis 

SemTxvevaSi, aramed iZulebiTi aRsrulebis sxva SemTxvevebSic. garda 

amisa, mesakuTre sxva gansazRvruli pirobebis SemTxvevaSi SeZlebda 
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odnav daeyovnebina iZulebiTi aRsruleba (mag. sk-is 304-e muxlis 

me-2 nawili-Tavdapirveli redaqcia). Aamgvari mowesrigebiT 

SesaZlebelia iZulebiTi aRsrulebis sirTuleebis Semsubuqeba. 

problemuria aseve 307-e muxlis mowesrigeba. aRniSnuli muxlis 

mixedviT auqcionze gatanili qonebis fasis vardna mkveTrad xdeba. 

im SemTxvevaSi, Tu pirvel auqcionze ar gaiyideba uZravi qoneba, 

meore auqcionze qonebis sawyisi Rirebuleba naxevrdeba, xolo 

mesame auqcionze ki sawyisi fasi aRar mieTiTeba.  

 

daskvna     

 

zemoaRniSnuli muxlebis mimoxilvam cxadyo, rom mevaxSeobasTan 

brZola ar iwyeba mxolod erTi muxlis SemoRebiT da mas gasaqani 

ar eZleva, mxolod erTi romelime normis cvlilebiT. Tanamedrove 

gagebiT, mevaxSeobasTan brZola sakanonmdeblo doneze 

zemoaRniSnuli yvela normis dabalansebul mowesrigebas saWiroebs. 

sesxis aReba `bewvis xidze~ gavlas hgavs, sadac aucilebelia 

dabalansebuli iyos kreditorisa da movalis uflebebi da 

valdebulebebi. Tu romelime norma balanss arRvevs da movalis 

samarTlebriv mdgomareobas arTulebs, es SesaZloa misi `bewvis 

xididan valauvalobaSi gadaCexvis~ mizezi gaxdes. amitom, 

kanonmdebels moeTxoveba zedmiwevniT gaazrebulad da samarTlianad 

moawesrigos sasesxo urTierTobis yvela etapi, sesxis aRebidan mis 

dabrunebamde da valdebulebis darRvevis SemTxvevaSi iZulebiTi 

wesiT dasrulebamde. erTi piris mier meoris xarjze usafuZvlod 

gamdidrebiT da qonebis gadanacvlebiT ar iqmneba dovlaTi, aramed 

erTi usafuZvlod mdidrdeba, xolo meore Raribdeba.  garda amisa, 

movalis mier sacxovreblis dakargva, saboloo jamSi, qveynisa da 

sazogadoebis problemaa. ufleba `gqondes Weri~ da Rirseulad 

icxovro WerqveS adamianis fundamenturi uflebaa, romlis 

darRvevis ufleba, arc saxelmwifos aqvs da arc saxelmwifos mier 

Seqmnil kanonis safuZvelze `vinme~ mevaxSes.       
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salome qavTaraZe 

 

(qarTuli da germanuli samarTlis  

SedarebiTsamarTlebrivi analizi) 

 

 

Sesavali 

 

Tanamedrove qarTulma samarTalma Camoyalibeba saqarTvelos da-

moukideblobis mopovebis Semdeg daiwyo, Sesabamisad, igi arc Tu 

ise didi istoriis matarebelia. misma calkeulma Semadgenelma na-

wilma ki kidev ufro gvian daiwyo Camoyalibeba. igive SeiZleba iTq-

vas saaRsrulebo samarTalze. „saaRsrulebo warmoebaTa Sesaxeb“ 

kanoni saqarTvelos parlamentma 1999 wlis 16 aprils miiRo da 

ZalaSi amave wlis 15 maiss Sevida. „saaRsrulebo wაrmoebaTa Se-

saxeb“ kanonma ZalaSi Sesvlis dRidan uamravi cvlileba ganicada 

da cvlilebebis etapi jer kidev ar Sewyvetila. es, erTi mxriv, 

kargi da misasalmebelia, Tu yoveli cvlileba kanonmdeblobisa da 

saaRsrulebo warmoebis daxvewisaken iqneba mimarTuli, magram, meore 

mxriv, xSiri cvlilebebi moqalaqeebSi samarTlebrivi arastabilu-

robis gancdas iwvevs. kanonis dRevandeli redaqcia maqsimaluradaa 

miaxloebuli saWiro standartebs, Tumca igi, ra Tqma unda, idea-

luri araa. amitom yoveli siaxle ormagad sainteresoa, erTi mxriv, 

is kargad unda Seerwyas arsebul realobas da meore mxriv, nova-

ciis momtani da sakanonmdeblo realobis gaumjobesebisaken mimar-

Tuli unda iyos. 

saaRsrulebo warmoebis umniSvnelovanesi institutis, iZulebiTi 

auqcionis Tanamedrove modelebis ukeT gasacnobad da qarTul sa-

marTalTan paralelebis gasavlebad, naSromSi germanul samarTalTan 

Sedareba iqneba mocemuli. unda aRiniSnos, rom germanul samar-

TalSi saaRsrulebo samarTlis mniSvnelovani nawili moqceulia 

iZulebiTi  auqcionis  roli  samarTlis  

sistemaSi da misi ganxorcielebis pirobebi 
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samoqalaqo saproceso kodeqsSi, magram uZrav qonebaze aRsrulebis 

saxeebi, kerZod, iZulebiTi auqcioni da iZulebiTi marTva (sekve-

stri), specialuri kanoniT „iZulebiTi auqcionisa da iZulebiTi 

marTvis Sesaxeb“ wesrigdeba. aRniSnuli kanoni maqsimalurad amowu-

ravs yvela mniSvnelovan sakiTxs iZulebiT auqcionTan mimarTebiT 

da nakleb kiTxvas tovebs imasTan dakavSirebiT, Tu rogor unda 

ganxorcieldes iZulebiTi auqcioni da gadawydes auqcionTan dakav-

Sirebuli saWirboroto sakiTxebi. amasTan, aRsaniSnavia rom es ka-

noni 1897 wlis 24 marts iqna miRebuli, moqmedebis didi istoria 

aqvs da masze dayrdnobiT, SeiZleba saintereso da sasargeblo ga-

mocdilebis gaziareba.  

qveynis ganviTarebisaTvis mniSvnelovania saTanadod gamarTuli 

saaRsrulebo sistemis arseboba, radgan moqalaqeTa socialur-

ekonomikuri mdgomareoba da aseve biznesis ganviTareba, masze mniSv-

nelovnadaa damokidebuli.1 

unda aRiniSnos, rom qarTuli iuridiuli literatura Zalzed 

Raribia saaRsrulebo samarTlis mxriv, ar moipoveba damuSavebuli 

literatura, Tundac saaRsrulebo samarTlis calkeul sakiTxebze. 

Ees, albaT, kanonis xSiri cvalebadobiTacaa gamowveuli, rac avto-

rebs saSualebas ar aZlevs, kanons srulyofili komentari gauke-

Ton. saaRsrulebo samarTlis nawilis, iZulebiTi auqcionis roli 

da mniSvnelobac qarTul iuridiul literaturaSi daumuSavebelia. 

garda amisa, arc sasamarTlo praqtika gamoirCeva mravalferovnebiT, 

rac kidev ufro arTulebs sakiTxis irgvliv arsebuli problemebis 

gaazrebas. winamdebare naSromSi swored samarTlis SedarebiTi me-

Todis gamoyenebiT iqneba mcdeloba maqsimalurad amoiwuros iZule-

biTi auqcionis irgvliv arsebuli sakiTxebi. zemoaRniSnulidan ga-

momdinare,  mocemuli Tema saintereso da gamosadegi iqneba qarTu-

li saaRsrulebo samarTlis momavali ganviTarebisaTvis.  

 

 

                                                           
1  Wyonia z., saaRsrulebo warmoebis subieqtebi, „marTlmsajuleba da 

kanoni“, #1(32), 2012, 119. 
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1. aRsruleba uZrav qonebaze da misi saxeebi 

 

saaRsrulebo warmoeba ramdenime etapisagan Sedgeba, romelTa 

ganxorcielebac savaldebuloa rigiTobis mixedviT imisTvis, rom 

saaRsrulebo warmoeba Sesrulebulad CaiTvalos. es etapebia: aR-

srulebis dawyeba, qonebaze yadaRis dadeba, auqcionis Catareba da 

kreditorisaTvis Tanxis gadacema.  

aRsrulebis erovnuli biuro saaRsrulebo warmoebas kredito-

ris werilobiTi gancxadebisa da saaRsrulebo furclis safuZ-

velze iwyebs. qonebaze yadaRis dadeba mesakuTrisaTvis misi nebis-

mieri formiT gankargvis akrZalvas niSnavs. garda uZrav qonebaze 

sakuTrebis uflebisa sajaro reestris amonaweris meSveobiT uZrav 

qonebaze sxva  uflebebis registraciac xdeba,2 amitom yadaRis da-

debis aqti maregistrirebel organos dauyovnebliv egzavneba regi-

strirebis mizniT. saqarTvelos samoqalaqo kodeqsis 312-e muxlis 

mixedviT, gaTvaliswinebulia sajaro reestris utyuarobisa da si-

srulis prezumfcia, rac Tavis mxriv, ndobisa da keTilsindisiere-

bis principis mniSvnelovani gamovlinebaa. 3  uZrav qonebaze yadaRis 

dadebis Semdeg qonebis gasxvisebas germaniis kanonmdeblobac krZa-

lavs, Tumca Tu yadaRa aseve moZrav qonebazec vrceldeba (magali-

Tad, saxlSi arsebul moZrav nivTebze), mesakuTres ufleba eZleva 

Cveulebrivi gamoyenebis mizniT isargeblos. Tavad uZravi qonebis 

gamoyenebisa da gamgeblobis ufleba ki mesakuTres mxolod Cveule-

brivi ekonomikuri miznebidan gamomdinare aqvs. Tu mesakuTris mier 

qonebis Cveulebrivi gamoyeneba qonebas azianebs, sasamarTlos gan-

kargulebis safuZvelze SesaZlebelia, mas qonebiT sargebloba aekr-

Zalos. germanel mecnierTa erTi nawilis mosazrebiT, yadaRis dade-

ba mxolod gasxvisebis SefardebiT da ara absolutur SezRudvas 

afuZnebs. yadaRis dadebis Semdgom sajaro reestrSi saTanado aR-

                                                           
2 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, Tbilisi, 

2000, 321.  
3 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 366. 
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niSvnis gakeTebamde, SesaZloa saqme qonebis namdvil gasxvisebasTan 

da keTilsindisieri SemZenis mier mis SeZenasTan gvqondes.4 

uZravi qoneba Tavisi gansakuTrebuli adgilidan da mniSvnelobi-

dan gamomdinare, 5 aRsrulebisas gansakuTrebul wesebs eqvedebareba. 

„saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanonis 61-e muxli 

akonkretebs Tu ra igulisxmeba saaRsrulebo miznebidan gamomdinare 

uZrav qonebaSi, esenia: miwis nakveTebi, Senoba-nagebobebi da sajaro 

reestrSi Setanili uZrav qonebaze sakuTrebis wili. aRniSnuli 

definiciidan gamomdinare, Cans, rom samoqalaqo kodeqsi da saaRsru-

lebo warmoebaTa Sesaxeb kanoni odnav gansxvაvეbul CamonaTavals 

akeTebs uZrav qonebasTan dakavSirebiT. samoqalaqo kodeqsis 149-e 

muxlis Tanaxmad, „uZrav nivTebs miekuTvneba miwis nakveTi masSi 

arsebuli wiaRiseuliT, miwaze aRmocenebuli mcenareebi, aseve Se-

noba-nagebobani, romlebic myarad dgas miwaze“. `saaRsrulebo war-

moebaTa Sesaxeb~ kanons Tavisi miznebidan gamomdinare dakonkrete-

buli aqvs uZravi nivTis ganmarteba, igi winaaRmdegobaSi ar modis 

samoqalaqo kodeqsTan, Tumca avsebs da akonkretebs mas.  

qarTuli kanonmdeblobis mixedviT, uZrav qonebaze aRsruleba 

SesaZlebelia ganxorcieledes sami saxiT: iZulebiTi ipoTekis regi-

stracia, iZulebiTi auqcioni da sekvestri (qonebis iZulebiTi 

marTva). aRsrulebis saxis arCeva sakuTari Tavisufali nebis safuZ-

velze SeuZlia kreditors da igi am gadawyvetilebas afiqsirebs 

aRsrulebis erovnul biuroSi iZulebiTi aRsrulebis dawyebis Tao-

baze gancxadebis wardgenisas. kanoni ar uSvebs aRsrulebis ramde-

nime saxis erTdroulad ganxorcielebis SesaZleblobas, Tumca aR-

srulebis erTi saxis meore saxiT Secvla kreditors moTxovnis 

srulad dakmayofilebamde SeuZlia. germaniaSi, iseve rogorc sa-

qarTveloSi, saaRsrulebo warmoeba kreditoris gancxadebis safuZ-

velze iwyeba.6 gancxadebas Tan unda erTvodes yvela saWiro doku-

                                                           
4 Zwangsversteigerungsrecht – Probleme der Vertragsgestaltung, (Teil II), Franck 

Sebastian, MittBayNot, Heft 5, 2012, S.346. 
5 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 32. 
6 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollstreckung,  2. Auflage, 

2013, Rainer Sievers, §15, Rn.1 
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mentacia, rac aRsrulebis gansaxorcielebladaa saWiro.7 miuxedavad 

imisa, rom mocemuli naSromi iZulebiTi auqcionis mimdinareobas 

eZRvneba saWiroa mokled iqnas daxasiaTebuli uZrav qonebaze aR-

srulebis danarCeni saxeebic. 

iZulebiTi ipoTeka reestrSi kreditoris moTxovniT Seitaneba 

da igi registraciiT iwyeba. Tu movale kreditors akmayofilebs an 

aRsasrulebeli gadawyvetilebis meSveobiT saaRsrulebo sabuTi uqm-

deba, an aRsruleba dauSveblad cxaddeba, ipoTeka uZravi qonebis 

mesakuTreze gadadis. unda aRiniSnos, rom „saaRsrulebo warmoebaTa 

Sesaxeb“ kanonis 66-e muxli, romelic zemoT aRniSnul SemTxvevebs 

exeba, anu iZulebiTi ipoTekis mopovebas mesakuTris mier, uZrav 

qonebad mxolod miwis nakveTia moxseniebuli. amave kanonis 61-e 

muxli ki gansazRvravs Tu ra moiazreba kanonis miznebidan gamomdi-

nare uZrav qonebad, amitom savaraudoa, rom es aris sakanonmdeblo 

xarvezi da ar SeiZleba uZrav qonebad mxolod miwis nakveTi movia-

zroT. 

iZulebiTi marTva anu sekvestri uZrav qonebaze kreditoris 

moTxovnis safuZvelze wesdeba, ris Semdegac movalis kuTvnili qo-

neba samarTavad gadaecema an sasamarTlos mier daniSnul mmarTvels 

an Tavad mesakuTres. iZulebiTi marTvis Sedegad amoRebuli Tanxebi 

aRsrulebis erovnuli biuros sadepozito angariSze Seitaneba, sai-

danac kreditoris dakmayofileba xdeba. kreditoris dakmayofilebis 

Sesaxeb sasamarTlos ecnobeba, romelic iZulebiTi marTvis Sewvetis 

Sesaxeb gadawyvetilebas gamoitans. kanoni adgens Tu ra SemTxvevaSia 

valdebuli sasamarTlo mmarTvelad daniSnos movale, es xdeba ma-

Sin, Tu saqme sasoflo-sameurneo an satyeo meurneobasTan gvaqvs, an 

sabaRe miwis nakveTis iZulebiT marTvasTan, Tumca Tu movalisgan ar 

aris mosalodneli saqmianobis keTilsindisierad warmarTva, es 

valdebuleba sasamarTlos exsneba. movales, Tu igi axorcielebs 

mmarTvelis funqciebs, sasamarTlos mier zedamxedveli eniSneba. 

movale sasamarTlos mier daniSnuli mmarTvelisgan gansxvavebiT 

mmarTvelis funqciebis Sesrulebisas anazRaurebas ar iRebs.  

                                                           
7 Zwangsversteigerungsrecht – Probleme der Vertragsgestaltung (Teil II), Franck 

Sebastian, MittBayNot, Heft 6, 2012, S.442. 
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germaniis samoqalaqo saproceso kodeqsis 866-e muxli adgens 

aRsrulebis saxeebs uZrav qonebaze. 8  aRsrulebis saxeebi qarTul 

samarTalSi arsebuli aRsrulebis saxeebis identuria, esenia: iZu-

lebiTi ipoTeka, iZulebiTi auqcioni da iZulebiTi marTva. 9  iseve 

rogorc saqarTveloSi, germaniaSic iZulebiTi auqcioni uzrunve-

lyofs kreditoris dakmayofilebas uZravi qonebis gasxvisebis, 

marTvis, Tu ipoTekis registraciis meSveobiT. 10 samoqalaqo sapro-

ceso kodeqsis 866-e muxlis meore nawilis mixedviT, kreditors 

SeuZlia moiTxovos, rogorc cal-calke iZulebiTi aRsrulebis 

saxeebis gamoyeneba, ise erTdroulad.11 kreditors aseve Tavisuflad 

SeuZlia Secvalos aRsrulebis erTi saxe meore saxiT. 12 iZulebiTi 

ipoTekis ganxorcielebis wesebs Tavad samoqalaqo saproceso ko-

deqsi Seicavs, xolo iZulebiTi marTva da iZulebiTi auqcioni 

calke kanoniT wesrigdeba. iZulebiTi aRsrulebis iseTi saxeebis 

ganxorcielebis ZiriTadi principebi, rogorebicaa iZulebiTi marTva 

da iZulebiTi ipoTeka, qarTul samarTalSi arsebulis msgavsia, ami-

tom  naSromSi maTi calke daxasiaTeba ar moxdeba, radgan qarTuli 

samarTlidan gamomdinare, isini zemoT iqna ganxiluli.  

qarTvelosa da germaniaSi 

 

saqarTveloSi uZrav qonebaze aRsrulebas is saaRsrulebo biuro 

axorcielebs, romlis teritoriazec imyofeba uZravi qoneba. Tu 

uZravi qonebis mdebareobis mixedviT ramdenime biuros gamgeblobaSi 

SeiZleba xvdebodes an erTi movalis mimarT mimdinareobs ramdenime 

saaRsrulebo warmoeba da SeuZlebelia ganisazRvros erTi saaRsru-

lebo biuro, gadawyvetilebas iRebs aRsrulebis erovnuli biuros 

                                                           
8 Musielak, ZPO, 9.Auflage 2012, Rn 1-6. 
9  Thoma/Putzo, ZPO, 25. Auflage, 1441, Baumbach/Lauterbach/Albers/Hartmann, 

Zivilprozeßordnung, 51. Auflage, 1993, 1866. 
10 Zöller, Zivilprozessordnung, 2157. 
11 Munchner Kommenatra zur ZPO, 4.Auflage, 2012 §866, Rn.6. 
12 Saenger, Zivilprozessordnung, 5. Auflage, 2013, §866, Rn.3. 

 

2. uZrav qonebaze aRsrulebis ganmaxorcielebeli organoebi sa-
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Tavmjdomare. germaniis federaciul respublikaSi ki arsebobs sa-

qarTvelosgan gansxvavebuli wesi, uZravi qonebis aRsrulebaze pa-

suxismgebelia is saqalaqo sasamarTlo, romlis samoqmedo terito-

riazec mdebareobs aRsasrulebeli uZravi qoneba („iZulebiTi auq-

cionisa da iZulebiTi marTvis Sesaxeb“ kanonis 1-li muxli). am 

muxlis qveS moiazreba, rogorc sagnobrivi, aseve teritoriuli 

gansjadobac. 13 saqarTveloSi dResdReobiT sasamarTlo aRsrulebis 

erovnuli biuros mier miRebul gadawyvetilebaze mxolod saproce-

so kontrols axorcielebs.14 

calsaxad rTuli saTqmelia, Tu romeli midgoma ufro sworia, 

qarTuli Tu germanuli. saqmeTa simravlidan gamomdinare, pirveli 

instanciis sasamarTloebi saqarTveloSi sakmaod gadatvirTulia, 

garda amisa, qarTuli sasamarTlo sistema jer kidev Camoyalibebis 

etapzea da mudmivad reformirebas ganicdis. amdenad, maTTvis kidev 

damatebiTi funqciebis dakisreba sasamarTlos funqcionirebis xa-

rixsis dawevis tolfasi iqneba. Tu gaviTvaliswinebT imas, rom aR-

srulebis erovnuli biuros Camoyalibebamde aRmasruleblebi sasa-

marTlos qvemdebareobis qveS iyvnen da maTi saqmianoba arc Tu ise 

efeqturi iyo. qarTuli realobidan gamomdinare, gamarTlebulad 

mimaCnia, damoukidebeli sajaro samarTlis iuridiuli piris arse-

boba, romelic saaRsrulebo funqciebiTaa aRWurvili.  

 

3. iZulebiTi auqcionis ganxorcielebis pirobebi 

 

rogorc zemoT aris aRniSnuli, aRsrulebis ganxrocielebis mo-

nopolia saxelmwifos aqvs. saxelmwifos saxeliT aRsrulebas aR-

srulebis erovnuli biuro axorcielebs, Tumca qarTuli kanonmdeb-

lobiT dasaSvebia aRsrulebis erovnul biuros gamgeblobaSi Sema-

vali garkveuli uflebebis gadacema kerZo aRmasruleblisaTvis. 

garda amisa, `saaRsrulebo warmoebaTa Sesaxeb~ kanonis 69-e muxlis 

                                                           
13 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollstreckung,  2. 

Auflage, 2013, Sievers, §1, Rn.1. 
14 Wyonia z., saaRsrulebo warmoebis subieqtebi, 
„marTlmsajuleba da kanoni“, # 1(32), 2012, 119. 
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pirveli punqtis Tanaxmad, aRsrulebis erovnul biuros SeuZlia 

dados xelSekruleba sxva pirTan, romelic delegirebuli ufleba-

mosilebis farglebSi iZulebiT auqcions ganaxorcielebs. saqme 

uSualod auqcionis Catarebis funqciis gadacemas Seexeba da ara 

mTlianad saaRsrulebo warmoebis ganxorcielebis uflebisas. aR-

srulebis uflebis delegireba germanuli kanonmdeblobisaTvis cno-

bili ar aris, is eqskluziurad sasamarTlos uflebamosilebis qveS 

rCeba.  

aRsrulebisas SesaZlebelia saqme gvqondes or SemTxvevasTan: 1.  

movale reestrSi registrirebulia qonebis mesakuTred da 2. igi 

mesakuTred registrirebuli ar aris. movalis mesakuTred regi-

straciis pirobebSi auqcionis Catareba qonebaze yadaRis dadebidan 

erTi Tvis vadaSi xdeba, xolo sagadasaxado organosTan aRsrule-

bis erovnuli biuros SeTanxmebis arsebobisas („saaRsrulebo war-

moebaTa Sesaxeb“ saqarTvelos kanonis 47-e muxlis me-3 punqti) 

saaRsrulebo warmoebis dawyebidan 2 kviraSi.  

germaniis federaciuli respublikis kanoni „iZulebiTi auqcio-

nisa da iZulebiTi marTvis Sesaxeb“ UuZrav qonebaze iZulebiTi auq-

cionis meSveobiT aRsrulebas uSvebs mxolod im SemTxvevaSi, Tu 

movale sajaro reestrSi dafiqsirebulia mesakuTred an man qoneba 

memkvidreobiT unda miiRos. qonebis memkvidreobiT miRebis perspeq-

tiva aucileblad unda iyos sarwmuno dokumentaciiT dadasture-

buli. germanul samarTalSi sajaro reestris amonaweris meSveobiT 

dadasturebuli uZravi qonebis mesakuTreoba aucilebeli pirobaa da 

ar kmara sanotaro wesiT damowmebuli nasyidobis xelSekruleba da 

sajaro reestrSi ganxorcielebuli Canaweri samomavlod mesaku-

Tred daregistrirebis Sesaxeb.15 mesakuTred yofnis utyuar mtkice-

bulebad germanuli samarTali iZulebiTi auqcionis ganxorcielebis 

miznebidan gamomdinare, calsaxad ganixilavs sajaro reestrs. 16 sa-

qarTvelosagan gansxvavebiT, uZrav qonebaze aRsruleba mxolod ar-

qividan amonawerebis meSveobiT ver daiwyeba da ganxorcieldeba. 

aRniSnuli misasalmebelia, radgan samarTlebrivi stabilurobis 

                                                           
15 Böttcher, ZVG, 5.Auflage. 2010, §17, Rn.2.  
16 iqve, Rn.5. 
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garantia da aRsrulebisas mesame pirebis interesebis Selaxva mini-

mumamdea dayvanili.  

germanuli  kanonmdeblobis mixedviTac,  sasamarTlo gankargu-

leba, romliTac qonebaze iZulebiTi auqcionis Catareba dgindeba, 

sajaro reestrSi unda gadaigzavnos. aRniSnuli aqtis safuZvelze, 

maregistrirebeli organos mier qonebaze yadaRis dadeba kredito-

ris sasargeblod xdeba. aRsaniSnavia, metad saintereso da sagu-

lisxmo Canaweri „iZulebiTi auqcionisa da iZulebiTi marTvis Se-

saxeb“ germanul kanonSi, aRniSnuli kanonis 21-e muxlis meore da 

mesame punqtebis mixedviT, yadaRa uZrav qonebaze arsebul qirasa da 

ijaraze ar vrceldeba, aseve, sasoflo-sameurneo miwis meijaris 

uflebaze miiRos nayofi uZravi qonebidan. 17  aRniSnuli „saaRsru-

lebo warmoebaTa Sesaxeb“ saqarTvelos kanoniT gaTvaliswinebuli 

ar aris, misi gauTvaliswinebloba SesaZlebelia sasamarTloSi mom-

devno davebis gamomwvevi gaxdes, radgan uflebadarRveuli piri 

swored sasamarTlos gziT ecdeba Selaxuli ufleba aRidginos. 

unda aRiniSnos, rom germaniis samoqalaqo kodeqsiTa da sxva Sesaba-

misi kanonmdeblobiT, damqiravebelica da moijarec gamqiraveblisa 

da meijaris mxridan uflebebis Selaxvisagan gacilebiT metad arian 

daculebi. samwuxarod, imaves Tqma qarTul samarTalze SeuZlebe-

lia. damqiravebelica da gamqiravebelic xelSekrulebis ar arsebo-

bis gamo Tavs xSirad TviTnebobis uflebas aZleven, rac Tvis mxriv, 

aseve, didi problemaa. savaraudod, qarTul samarTalSic dadgeba 

saWiroeba, samarTlebrivi urTierTobebis monawileebis metad dac-

visa, rac Sesabamisad, saaRsrulebo samarTalzec aisaxeba. 

SedarebiT rTulia SemTxveva, rodesac movale mesakuTred ar 

aris registrirebuli sajaro reestrSi. aseT SemTxvevaSi aRsrule-

bis erovnuli biuro sajaro reestris meSveobiT teqnikuri inven-

tarizaciis arqividan uzrunvelyofs konkretul uZrav qonebaze 

uflebrivi mdgomareobis Sesaxeb informaciis moZiebas. amasTan, in-

formacias moiZiebs movalis saxelze ricxuli qonebis Sesaxeb. Tu 

miRebuli cnobebiT dadasturdeba, rom movalis saxelze garkveuli 

                                                           
17 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollstreckung , 2. 

Auflage 2013, Rainer Sievers, §21, Rn.5-6. 
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uZravi qoneba, iricxeba aRsrulebis erovnuli biuro daadebs mas 

yadaRas da Sesabamisi wesebiT moxdeba aRsruleba. ra Tqma unda, 

SesaZlebelia, mesame pirs garkveuli pretenzia hqondes uZrav qone-

basTan dakavSirebiT da Tu is daamtkicebs, rom yadaRadadebuli 

qoneba mas Sesabamisi mtkicebulebebis safuZvelze ekuTvnis da sasa-

marTlo mtkicebulebebs sarwmunod miiCnevs, qonebas yadaRas moxsnis 

da am qonebis mimarT iZulebiT aRsrulebis RonisZiebebs gaauqmebs.18 

Tu iZulebiTi auqcioni Sedga, misi SemZeni qonebis mesakuTre xdeba. 

Tu amis Semdeg mesame piri miiCnevs, rom misi uflebebi Seilaxa, mas 

ufleba aqvs pretenzia movales wauyenos.  

qarTuli kanonmdebloba saSualebas iZleva erTi da igive uZravi 

qoneba ramdenime movalis sasargeblod iyos dayadaRebuli. uZrav 

qonebaze iZulebiTi auqcionis sajarod gamocxadebis Semdeg warmoe-

baSi miRebuli sxva aRsasrulebeli gadawyvetilebiT gaTvaliswine-

buli moTxovna im SemTxvevaSi dakmayofildeba, Tu auqcionis Sede-

gad Semosuli Tanxa safasurs, aRsrulebis xarjs da im kredito-

ris moTxovnas aWarbebs, romlis sasargeblodac tardeba iZulebiTi 

auqcioni. darCenil Tanxas yadaRa edeba aRsrulebis erovnuli bi-

uros mier sxva kreditoris sasargeblod. im SemTxevvaSi Tu qone-

baze yadaRa mravaljeraa dadebuli  sxvadasxva aRmsasruleblis 

mier, auqcions is aRmasrulebeli atarebs, romelmac yadaRa maregi-

strirebel organoSi yvelaze adre daaregistrira. 

  

4. iZulebiTi auqcionis SeCereba da Sewyveta auqcionis daniSv-

nis Semdgom qarTuli samarTlis mixedviT 

 

iZulebiTi auqcionis Catarebis droisa da TariRis sajarod ga-

mocxadebis dRidan saaRsrulebo warmoebis Sewyveta, SeCereba, gada-

deba Tu qonebis yadaRisagan gaTavisufleba dauSvebelia, Tumca ga-

monaklisi am wesidanac arsebobs. aRsrulebis erovnuli biuros 

                                                           
18   ix. saqarTvelos uzenaesi sasamarTlos administraciul da 

sxva kategoriis saqmeTa palatis 2007 wlis 25 dekembris ბს-682-

650(კ-07) ganCineba. 
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Tavmjdomares ufleba aqvs gansakuTrebuli SemTxvevebis dros gada-

wyvetileba miiRos da SeaCeros, gadados Tu gaauqmos saaRsrulebo 

warmoeba. Tu ra igulisxmeba gansakuTrebuli SemTxvevis qveS, bune-

brivia, kanoni amas ar ganmartavs da yovel konkretuli SemTxvevis 

farglebSi unda iqnas gaanalizebuli. sakanondeblo doneze, yoveli 

gansakuTrebuli SemTxvevis mowesrigeba swori arc iqneboda, radgan 

ganviTarebad samarTlebriv garemoSi SeuZlebelia yoveli „gansaku-

Trebuli SemTxveva~ winaswar gaTvalo. saaRsrulebo warmoebis Se-

Cereba aseve SesaZlebelia Tu sisxlis samarTlis saqmeze prokuro-

ri dasabuTebuli werilobiTi gancxadebiT mimarTavs  aRsrulebis 

erovnul biuros da sTxovs Sewyvitos an SeaCeros saaRsrulebo 

warmoeba.  

„saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanoniT iZule-

biTi auqcionis sajarod gamocxadebamde movales an misi interesebi-

saTvis sxva pirs SeuZlia kreditoris moTxovnis dasafarad saWiro 

Tanxa da aRsrulebis xarjebi gadaixados, rac Sesabamisad iZulebi-

Ti auqcionis Catarebis aucileblobis anulirebas gamoiwvevs. iZu-

lebiTi auqcionis sajarod gamocxadebis Semdeg, movalis an mesame 

piris mier gadaxdili Tanxa auqcionis gauqmebas ar gamoiwvevs, auq-

cioni Cveulebrivi wesiT Catardeba da misi dasrulebis Semdgom 

Tanxa saerTo wesis mixedviT gadanawildeba. Tu movalis an mesame 

piris mier gadaxdili Tanxa jamSi aRsrulebis xarjebsa da kredi-

toris moTxovnis xarjebs aWarbebs, sxvaoba auqcionis dasrulebis 

Semdgom daubrundeba movales. Tu movalis mimarT mimdinareobs sxva 

saaRsrulebo warmoeba, maSin aRniSnuli Tanxa Senaxuli iqneba saaR-

srulebo biuros sadepozito angariSze. 

qarTuli samarTali, mas Semdeg rac kreditoris gancxadebis sa-

fuZvelze saaRsrulebo warmoeba daiwyeba da dainiSneba auqcioni 

sakmaod mwir SesaZleblobebs aZlevs movales iZulebiTi auqcions 

da Sesabamisad, qonebis dakargvas aaridos Tavi. mTavari aqcenti 

kanonmdebels imaze aqvs gakeTebuli, rom kreditori nebismier fasad 

dakmayofildes. es, ra Tqma unda, aris kidec aRsrulebis idea, ma-

gram kanoni movalesac unda utovebdes Sanss „gamoasworos“ daSve-
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buli Secdoma da Tavidan aicilos auqcioni Tundac misi daniSvnis 

Semdgom.  

 

5. iZulebiTi auqcionis SeCereba da Sewyveta auqcionis daniSvnis 

Semdgom germanuli samarTlis mixedviT 

 

germanuli samarTali qonebaze iZulebiTi auqcionis gamwesebis 

Semdeg ar gamoricxavs misi SeCerebisa Tu Sewyvetis SesaZleblobas. 

„iZulebiTi auqcionisa da iZulebiTi marTvis Sesaxeb“ kanonis 28-34 

muxlebi auqcionis droebiT Sewyvetasa da gauqmebis Sesaxeb sakiT-

xebs awesrigebs. auqcionis droebiT Sewyveta da gauqmeba erTmaneTi-

sagan Tanamdevi Sedegebis mixedviT gansxvavdeba. 19  „iZulebiTi auq-

cionisa da iZulebiTi marTvis Sesaxeb“ kanonis 28-e muxlis pirve-

li punqtis Tanaxmad, Tu sasamarTlosaTvis gaxdeba cnobili saja-

ro reestridan gamomdinare uflebis Sesaxeb, rac xels SeuSlis 

iZulebiT aRsrulebas saerTod an mis gagrZelebas droebiT, sasa-

marTlom warmoeba an maSinve unda gaauqmos an Sewyvitos droebiT 

iqamde, sanam kreditori SeZlebs xelis SemSleli garemoebebis dam-

Zlevi faqtebi warmoadginos. am muxlis mizania, sajaro reestris 

Sesabamisi Canaweri daicvas da amavdroulad, Canaweris mcdarobis an 

sxva problemis arsebobis SemTxvevaSi, pirs ufleba misces sakuTari 

uflebis namdviloba daamtkicos. 20  aseTi faqtori SesaZlebelia 

iyos, mesame piris mier qonebaze yadaRis dadebamde uZravi qonebis 

SeZena, Tu misi dauregistrirebloba sapatio garemoebebis gamo 

Seyovnda an aseve sapatio garemoebebis gamo ar gaxda misi regi-

stracia sasamarTlosaTvis cnobili. 21  qonebaze yadaRis dadebis 

Semdgom ganxorcielebuli gasxviseba ver gaxdeba iZulebiTi auqcio-

                                                           
19 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 

2.Auflage, 2013, Noethen, §28, Rn.1. 
20

Recht?, Limmer Peter, Zeitschrift für Vermögen- und Immobiliensrecht, Hefr 

10, 1994, S.518. 
21  Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 

2.Auflage, 2013, Noethen, §28, Rn.6 

 Das Restitutionsverfahren als ein die Zwangsversteigerungs hinderndres 
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nis SeCerebis an gauqmebis safuZveli, radgan yadaRis dadeba Ziri-

Tadad movales avaldebulebs ar gaasxvisos uZravi qoneba, Sesabami-

sad, gasxvisebis aqtic didi albaTobiT baTili iqneba.22 Tu warmoe-

ba droebiTaa SeCerebuli garkveuli vadiT da vada uSedegod gavida, 

warmoeba uqmdeba. igive wesi gamoiyeneba Tu sasamarTlosaTvis cno-

bili gaxda an gankargvasTan dakavSirebuli raime xelisSemSleli 

faqtori (nakli) an aRsrulebis nakli. kreditors germanul samar-

TalSi moixsenieben, rogorc „warmoebis batons“ (Herr des Verfa-

hrens)23 da amitom  warmoeba Sewyvetas eqvemdebareba Tu kreditor-

ma sakuTari gancxadeba ukan gaixmo. gavrcelebuli mosazrebis mix-

edviT, imisda miuxedavad, rom iZulebiTi aRsrulebis ganacxadis 

ukan gaxmobis Sesaxeb ganacxads konstituciuri moqmedeba axasia-

Tebs, misi sasamarTlos mier dadasturebamde SesaZlebelia isic 

ukan iqnas gaxmobili. 24  praqtikaSi damkvidrebuli wesis Tanaxmad, 

ganacxadis ukan gaxmobas ar sWirdeba savaldebulo werilobiTi 

forma, igi zepiradac SesaZlebelia iyos sasamarTlosaTvis gacxade-

buli, Tumca sasamarTlos evaleba daadginos, namdvilad kredito-

risagan momdinareobs Tu ara es survili da xom ar aris igi ga-

reSe pirebis mier zewolis Sedegad ganxorcielebuli. amasTan, ga-

moxmobisaTvis gansakuTrebuli mizezebis qona saWiro ar aris. 25 

kreditors aseve SeuZlia sakuTari ganacxadis nawilobriv gaxmobac. 

es gamoixateba uZravi qonebis nawilis aRsrulebaze uaris Tqma-

Si.26Awarmoeba droebiT Cerdeba, Tu SeCereba kreditoris mier aris 

mowonebuli. aseve SesaZlebelia warmoebis ganmeorebiT SeCerebac. 

Tu mowonebis safuZvelze warmoeba ukve orjer iqna SeCerebuli, 

maSin ganaxlebuli SeCerebis mowoneba iZulebiTi auqcionis moTxov-

nis gancxadebis gamoxmobad miiCneva. Tu kreditori Tanaxmaa, iZule-

                                                           
22

23

24Böttcher, ZVG §29, Rn.7. 
25 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013, Noethen, §28, Rn. 
26 Steiner/Storz, §29, Rn.15 ff. 

 Steiner/Storz, Zwangsversteigerung und Zwangsverwaltung §29, Rn.1.  

 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2. 
Auflage, 2013, Noethen, §28, Rn.6 



90 

biTi auqcionis Catarebis TariRi garkveuli mizezebis gamo iqnas 

gauqmebuli, misi Tanxmoba auqcionis SeCerebis mowonebas udris.  

saaRsrulebo warmoebis droebiTi SeCerebis moTxovnis uflebas 

germaneli kanonmdebeli aZlevs ara mxolod  kreditors, aramed 

movalesac. aRniSnuli danawesi germanul samarTalSi movalis so-

cialuri dacvis funqcias asrulebs. 27  `iZulebiTi auqcionisa da 

iZulebiTi marTvis Sesaxeb~ kanonis 30 `a~ muxlis Tanaxmad, war-

moeba SesaZlebelia SeCerdes movalis gancxadebis safuZvelze maqsi-

mum 6 Tvis vadiT, Tu arsebobs gonivruli varaudi imasTan dakavSi-

rebiT, rom SeCereba sabolood iZulebiT auqcions Tavidan agvaci-

lebs da movalis pirovnuli da ekonomikuri interesebisa da valis 

saxeobis mixedviT samarTlianobas Seesabameba. amasTanave, mniSvne-

lovania, rom aRniSnuli muxlis saSualebiT movales saSualeba 

eZleva daicvas germaniis ZiriTadi kanonis me-14 muxliT 28 daculi 

sakuTreba.29 kanonis 30 `a~ muxlis pirveli nawiliT movalisaTvis 

miniWebuli uflebis ganxorcieleba dakavSirebulia sam kumulaciur 

moTxovnasTan, unda arsebobdes auqcionis Tavidan acilebis perspeq-

tiva, movale unda iyos dacvis Rirsi da SeCereba kreditorisaTvis 

ar unda iyos mniSvnelovnad miuRebeli. 30 movalis mxridan sanaciis 

SesaZlebloba umniSvnelovanesi pirobaa movalis mxridan aRniSnuli 

privilegiiT sargeblobisaTvis. sasamarTlos mxridan saWiroa mova-

lis mdgomareobis mTlianobaSi gadaxedva da mkacri moTxovnebis 

safuZvelze gakeTebuli prognozebis mixedviT gadawyvetilebis mi-

Reba.31 rogorc zemoT aris aRniSnuli, sasamarTlom movalis pirov-

nuli da ekonomikuri mdgomareoba unda gaiTvaliswinos. pirovnul 

mdgomareobaSi, moiazreba, misi umuSevroba, avadmyofoba Tu ojaxuri 

                                                           
27 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013, Noethen, §30a, Rn.1. 
28 Beck'scher Online-Kommentar GG, Hrsg: Epping/Hillgruber, Axer, Rn.1. 
29 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013,Noethen, §30a, Rn.1. 
30 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013,Noethen, §30a, Rn.5. 
31 Dassler/Schiffhauer/Hintzen, §30 a Rn. 6. 
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sirTuleebi, aseve, misi pirovnuli saimedooba.32 rac Seexeba ekono-

mikur urTierTobebs, gasaTvaliswinebelia movale cud mgomareobaSi 

zogadi situaciis Tu pirovnuli daudevrobis gamo moxvda. zogad 

situaciaSi ekonomikuri Tu sabanko krizisebi, procentebis mateba 

bankebis mier, saeqsporto urTierTobebis gauareseba da a.S moiazre-

ba. 33  aseT SemTxvevebSi ufro metad, ra Tqma unda, dacvis Rirsi 

movale xdeba, vidre pirovnuli daudevrobis gamo vadamosuli ga-

daxdevinebebis SemTxvevaSi. sasamarTlo uars ityvis movalis ganc-

xadebis dakmayofilebaze, Tu movalis ekonomikuri urTierTobebis 

gaTvalsiwinebiT SeCereba uaryofiTi Sedegebis momtani iqneba kre-

ditorisaTvis, aseve, movalisaTvis da savaraudoa, rom gadadebis 

Semdgom Catarebuli iZulebiTi auqcioni gacilebiT naklebi mogebis 

momtani iqneba.   sasamarTlo aseve uflebamosilia, iZulebiTi auq-

cionis droebiTi SeCereba movalis valdebulebebidan gamomdinare, 

garkveul pirobebs dauqvemdebaros. pirobebis Seusruleblobis 

dros ki, warmoebis droebiTi SeCerebis Sesaxeb gankarguleba Zalas 

dakargavs. 

movalis ufleba, sakuTari ganacxadis safuZvelze miaRwios auq-

cionis droebiT gadadebas,  kanonmdeblis mier gansazRvruli droi-

Taa Semofargluli. vada warmoadgens 2 kviras da vadis aTvla im 

dRidan iwyeba, rodesac movales ganCineba Cabardeba, sadac miTiTe-

buli iqneba misi am uflebis arsebobis, vadisa da vadis uSedegod 

gasvlis samarTlebrivi Sedegebis Sesaxeb. aRniSnuli ganCineba Se-

saZlebelia movales im ganCinebasTan erTad Cabardes, romlis safuZ-

velzec iZulebiTi aRsruleba dainiSna. vadis daniSvna aucilebelia 

warmoebis ganmaxorcielebeli kreditoris dacvis mizniT. 34  Tu 

saaRsrulebo warmoeba mxolod erTi movalis mimarT mimdinareobs, 

TavisTavad mxolod mas eqneba ufleba warmoebis gadadeba moiTxo-

vos, xolo ramdenime movalis arsebobis SemTxvevaSi, yvela movales 

                                                           
32 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013, Noethen, §30a,Rn.10. 
33 iqve, Rn.11. 
34 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013, Noethen, §30b, Rn. 1. 
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aqvs ganacxadis Setanis ufleba warmoebis droebiT SeCerebis Tao-

baze. iseve rogorc kreditoris ganacxadis safuZvelze warmoebis 

droebiT SeCerebisas, arc movalis ganacxads esaWiroeba kanonmdeb-

lobiT dadgenili savaldebulo forma. igi SesaZlebelia zepiri 

formiT iyos gacxadebuli. aseve, savaldebulo araa ganacxadi 

drois miTiTebas Seicavdes, Tu ra vadiT surs movales warmoebis 

droebiTi Sewyveta, 6 Tvis vadiT ganacxadis dakmayofilebis 

SemTxvevaSi igi avtomaturad Sewydeba.35 im SemTxvevaSi Tu movales 

miTiTebuli aqvs 6 Tveze naklebi vada, sasamarTlo ixelmZRvanelebs 

samoqalaqo saproceso kodeqsis 308-e muxliT, ris mixedviTac, sa-

samarTlos ar SeuZlia pirs mianiWos imaze meti, rasac igi iTxovs 

da Sesabamisad, warmoebis SeCerebis vada ganacxadis dakmayofilebis 

SemTxevaSi moTxovnili periodiT ganisazRvreba.36  

sasamarTlom movalis gancxadebis dakmayofilebamde, Tu dakmayo-

filebaze uaris Tqmamde, zepiri mosmena unda daniSnos, sadac war-

modgenilni unda iyvnen, rogorc movale, aseve kreditori, Tumca 

zepiri mosmenis daniSvnis valdebuleba ar arsebobs, is mxolod 

sasurvelia ganxorcieldes mxareebis interesebis ukeT gaTvaliswi-

nebis mizniT. mtkicebis tvirTi samoqalaqo saproceso kodeqsis 

normebis mixedviT nawildeba. garkveul SemTxvevebSi SesaZlebelia 

mosamarTlem uari Tqvas zepir mosmenaze. movalisa da kreditoris 

moTxovnebi Sesabamisi mtkicebulebebiT dasabuTebuli unda iyos. 

dasaSvebia meore mosmenis daniSvnac Tu mowinaaRmdege warmoadgens 

mtkicebulebas, romlis Seswavlac dros saWiroebs. 37  sasamarTlos 

gadawyvetilebis winaaRmdeg dasaSvebia dauyovnebliv saCivris Setana. 

saCivris safuZvelze misaRebi gadawyvetilebis miRebamdec mosamar-

Tle uflebamosilia mousminos mowinaaRmdege mxareebs. Tu iZulebi-

Ti auqcionis droebiTi SeCerebis Sesaxeb ganCineba ar iqneba dak-

mayofilebuli, auqcionis TariRi cnobili unda gaxdes gancxadebaze 

uaris Tqmis Sesaxeb ganCinebis ZalaSi Sesvlis Semdgom. movalis 

gancxadebis safuZvelze iZulebiTi auqcionis TariRi ganmeorebiTac 

                                                           
35 Stöber, §30 b, Rn.3.2. 
36 iqve, Rn. 3.2. 
37 Böttcher, §30 b, Rn.6. 
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SesaZlebelia gadatanil iqnas da Sesabamisad gamoyenebul iqneba 

Cveulebriv zemoT moyvanili mowesrigeba. ganmeorebiTi gadadebis 

Sesaxeb moTxovna ar  dakmayofildeba movalis ekonomokuri ur-

TierTobebis gaTvaliswinebiT, Tu igi mniSvnelovnad gauaresebulia 

da sagulisxmo araa auqcionis gadadebiT auqcionis Tavidan acileba. 

praqtikaSi sasamarTloebi iSviaTad niSnaven zepir mosmenas, rac 

didi raodenobiT dausabuTebeli ganacxadebis SetaniTaa gamowveu-

li.38 

aRsaniSnavia, rom misasalmebeli iqneboda qarTuli kanonmdeblo-

baSi msgavsi saxis normebis gaTvaliswineba, romlebic movales saku-

Tari qonebis iZulebiTi auqcionis meSveobiT gasxvisebisagan gadar-

Cenis saSualebas miscemda. kanonis dRevandeli redaqcia ki, faqto-

brivad, mxolod erTi mxaris interesis dacvas emsaxureba. kredi-

tori, rogorc dazaralebuli mxare, aris ukeTesi dacvis Rirsi, 

magram Tu movalis mdgomareoba saSualebas iZleva Tavidan iqnas 

acilebuli auqcioni, kanoni amas unda miesalmebodes da ara, piri-

qiT. aRniSnulis gansaxorcieleblad saWiroa aseve organo, romelic 

germaniis sasamarTlos msgavsad gadawyvets aris Tu ara gancxadeba 

movalis mxridan auqcionis gadadebasTan dakavSirebiT dasakmayofi-

lebeli. Sesabamisi nebis arsebobis pirobebSi, SesaZloa, es funqcia 

aRsrulebis erovnuli biuros samsaxurebma an sasamarTlom, meti 

damoukideblobis mizniT SeiTavson.  

germanuli kanonmdebloba aseve datalurad awesrigebs SemTxvevas, 

rodesac movalis qonebaze gakotrebis saqmea gaxsnili. aseT 

SemTxvevaSi gakotrebis mmarTvelis gancxadebis safuZvelze SesaZ-

lebelia iZulebiTi auqcionis droebiTi SeCereba, Tu gakotrebis 

Sesaxeb kanonis 29-e muxlis pirveli punqtis mixedviT, kidev arse-

bobs gakotrebis warmoebis farglebSi gasakeTebeli moxseneba, rom 

uZravi qoneba gakotrebis kanonis Sesabamisad saWiroa warmoebis 

gasagrZeleblad, an sawarmos gasayidad, mosamzadeblad, an qonebis 

erTianobis SesanarCuneblad, Tu damtkicebuli gakotrebis gegmis 

Sesrulebas safrTxe Seeqmneba misi gasxvisebiT, Tu gakotrebis masa 

                                                           
38 Kindl/Meller-Hannich/Wolf, Gesamtes Recht der Zwangsvollsteckung, 2.Auflage, 

2013, Noether, §30b, Rn.16. 
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mniSvnelovnad dazaraldeba uZravi qonebis auqcionis meSveobiT 

gasxvisebis SemTxvevaSi. aseT pirobebSic ki uaryofili iqneba iZu-

lebiTi auqcionis droebiTi gadadeba, Tu kreditoris interesebis 

gaTvaliswinebiT, misi ekonomikuri mdgomareoba dazaraldeba. auci-

leblad gaTvaliswinebul unda iyos kreditoris interesebi, gada-

wyvetileba miRebuli unda iqnas movalisa da kreditoris ekonomo-

kuri urTierTobebis awon-dawonvis Sedegad. praqtikidan gamomdi-

nare, xSir SemTxvevaSi gakotrebis kreditoris interesi gacilebiT 

didia xolme, gansakuTrebiT maSin, Tu aRsruleba bankebis an sa-

dazRvevo kompaniebis moTxovniT xorcieldeba.39 Tu jer dawyebuli 

ar aris gakotrebis warmoeba da daniSnulia droebiTi mmarTveli, 

auqcionis droebiTi SeCereba SesaZlebelia mmarTvelis gancxadebis 

safuZvelzec, Tu is sarwmunos gaxdis faqts, rom uZravi qonebis 

gasxvisebis Semdgom movalis qoneba mniSvnelovan uaryofiT cvlile-

bebs ganicdis. warmoebis droebiT SeCerebaze ganacxadis Setanaze 

uflebamosili piri gakotrebis mmarTvelia, xolo gamonaklis 

SemTxvevebSi Tavad movale, Tu igi daniSnulia gakotrebis mmarTve-

lad sasamarTlos mier specialistis meTvalyureobis qveS.40 amgvari 

ganacxadis wardgenis dro da forma  sakanonmdeblo doneze dawese-

buli ar aris, magram sasurvelia Tu gakeTebul iqneba auqcionze 

uZravi qonebis gayidvamde, radgan Semdgom Zveli samarTlebrivi 

mdgomareobis aRdgena gacilebiT rTuli xdeba. 41  Tu saaRsrulebo 

warmoeba ukve droebiT Sewyvetilia sxva mizezis gamo, damatebiT 

ganacxadis wardgena gakotrebis mmarTvelis an movalis mier gako-

trebis saqmis warmoebis gamo aRsrulebis SeCerebisaTvis saWiro ar 

aris. 42  warmoebis ganaxlebis Semdgom ki SesaZlebelia ganacxadis 

Setana gakotrebis saqmis warmoebis interesebidan gamomdinare.43 

iseve rogorc qarTul samarTalSi, germanul samarTalSic didi 

roli aqvs mxareebisaTvis Setyobinebas da saWiro dokumentaciis 

                                                           
39 OLG Braunschweig NJW 1968, s.164, Bottcher, §30 d, Rn. 9. 
40 Dassler/Schiffhauer/Hintzen, §30 d Rn. 29. 
41 Stoeber, §30 d, Rn.2.7. 
42 Böttcher, §30 d, Rn. 16. 
43 Stöber, §30 d, Rn. 9.1. 
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Cabarebas. ganCineba, romliTac germanuli sasamarTloebi auqmeben da 

droebiT wyveten iZulebiT auqcions, ZalaSi Sedis mxolod da mxo-

lod mas Semdeg, rac igi Cabardeba kreditors, movales da Tu gan-

Cineba mesame piris gancaxdebis safuZlvelzea miRebuli, mesame pirs. 

Cabareba SeiZleba ganxorcieldes aseve uflebamosili pirisaTvis. 

uflebamosil pirSi igulisxmeba piri, romelic saaRsrulebo pro-

cesSi monawile piris mier miniWebuli aqvs warmomadgenlobis uf-

lebamosileba. 44 kanonis mixedviT, sxva monawile pirebisaTvis, ro-

gorebic arian pirebi, romelTa uflebebi auqcionis Catarebis 

droisaTvis sajaro reestrSi Setanilia da uzrunvelyofilia auq-

cionze gasatani qonebiT an pirebisaTvis, romlebsac sxvadasxva sa-

fuZvlebidan gamomdinare aqvT an SesaZlebelia hqondeT pretenzia 

qonebasTan dakavSirebiT, Cabareba savaldebulo ar aris, 45  Tumca 

araformalur Setyobinebis ganxorcieleba amgvari pirebisaTvis ga-

moricxuli ar aris.46  

auqcionis dasrulebis Semdgom, Tu arsebobs auqcionis gauqmebis 

an warmoebis droebiTi gadadebis an TariRis gauqmebis safuZveli, 

gadawyvetileba amis Sesaxeb SesaZloa miRebul iqnas mxolod auq-

cionis gamarjvebulad gamocxadebaze uaris Tqmis gziT. Tu auqcio-

nis gauqmebis an SeCerebis safuZveli mxolod qonebis garkveul 

nawilze vrceldeba, auqcionis dasrulebis Sesaxeb miRebuli gada-

wyvetileba mTlianad unda gauqmdes, radgan myidvelis mier SemoTa-

vazebuli fasi vrceldeba mTlian qonebaze, garda im SemTxvevisa 

rodesac myidveli Tanaxmaa  SemoTavazebuli Tanxa mxolod qonebis 

nawilSi gadaixados.47 

zemoT aRiniSna, rom iZulebiTi auqcionis daniSvna sajaro 

reestrSi unda iqnas Setanili. Tu iZulebiTi auqcioni gauqmda, 

aucilebelia sajaro reestridan amoSlil iqnas daniSvnis Sesaxeb 

Canaweri. Canaweri unda gauqmdes Tu warmoeba yvela kreditorisaT-

vis gauqmda. Tu warmoeba mimdinareobs erTi movalis ramdenime 

                                                           
44 Stöber, §3 Rn, 3.3. 
45 Böttcher, §32 Rn. 3. 
46 Stöber, §32 Rn.2. 
47 Dassler/Schiffhauer/Hintzen, §33 Rn. 4. 
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uZrav qonebaze erTdorulad da warmoeba uqmdeba mxolod nawilis 

mimarT, maSin sajaro reestridan unda amoiSalos mxolod Sesaba-

misi SezRudva. sajaro reestri Tavis saqmianobas `sajaro reestris 

Sesaxeb~ kanonis mixedviT axorcielebs. aRniSnuli kanonis 29-e 

muxlis mesame punqtis mixedviT, sajaro reestrs auqcionis gauqme-

bis Sesaxeb ganCinebis mxolod formaluri kuTxiT da ara samar-

Tlebrivi kuTxiT Sefaseba evaleba. 48 Tu sajaro reestri uars am-

bobs Canaweris Sesworebaze, maT gadawyvetilebaze saCivari samxareo 

(miwis) sasamarTloSi Seitaneba.49  

 

6. iZulebiTi auqcionis Catarebis wesi qarTuli kanonmdeblobis 

mixedviT 

6.1. zogadi informacia auqcionis Sesaxeb 

 

`saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanonis 71-e mux-

lis mixedviT, iZulebiTi auqcionis Catarebis wess brZanebis saxiT 

gamoscems saqarTvelos iusticiis ministri. aRniSnuli wesi iseve, 

rogorc „saaRsrulebo warmoebaTa Sesaxeb“ saqarTvelos kanoni, 

sakmaod xSirad ganicdis cvlilebebs, radgan samarTlis daxvewis 

procesi rTulia da xSiri cvlilebebi gardauvalia. 

`iZulebiTi auqcionis Catarebis formebisa da wesis~ dRes moq-

medi redaqcia saqarTvelos iusticiis ministris 2011 wlis 31 ian-

vris brZanebiTaa damtkicebuli. 

mniSvnelovania siaxle, romlis mixedviTac iZulebiTi auqcioni 

tardeba mxolod da mxolod eleqtronuli (internetauqcionis) 

gziT. es aris swrafi da efeqturi saSualeba auqcionis Catarebisa. 

amasTanave, xdeba rogorc adamianuri, aseve materialuri resursis 

dazogva. auqcionze gasatan qonebas gansazRvravs aRsrulebis erov-

nuli biuro da saWiroebis SemTxevvaSi mas lotebad yofs. qonebis 

lotebad dayofis SemTxvevaSi, gamarjvebuli TiToeuli lotis mix-

edviT cal-calke gamovlindeba. 

                                                           
48 Steiner/Storz §34 Rn.11. 
49 Kinl/Meller-Kannich/Wolf, Gesamtes Recht der Zwansgvollstreckung, 2.Auflage, 

2013, Noethen, §34, Rn. 5. 
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auqcionis Catarebis Sesaxeb aRsrulebis erovnuli biuro ganc-

xadebas eleqtronuli gziT aqveynebs. Ggancxadeba `iZulebiTi auq-

cionis Catarebis formebisa da wesis~ mixedviT unda Seicavdes Sem-

deg monacemebs: a) auqcionis dawyebisa da dasrulebis dros. Aauq-

cionis xangrZlivoba ar unda iyos 7 dReze naklebi da aT dReze 

meti. auqcionis xangrZlivobis gazrda SesaZlebelia aRsrulebis 

erovnuli biuros Tavmjdomaris gadawyvetilebis safuZvelze goni-

vruli vadiT;  

b) qonebis sawyis fass, romelic unda iyos qonebis Sefasebis 

aqtSi miTiTebuli sabazro Rirebulebis 50 %;  

g) gasayidi qonebis mokle daxasiaTebas da dasaxelebas, mis mde-

bareobas, gardamaval uflebaTa Rirebulebas aseTis arsebobis SemT-

xevaSi;  

d) sagarantio Tanxis odenobas;  

e) fasis matebis bijis odenobas;  

v) auqcionis Catarebis procedurebs;  

z) avtorizebuli piris arsebobis SemTxevaSi, misi meSveobiT mo-

Zravi qonebis gayidvis pirobebs;  

aRniSnuli gancxadeba qveyndeba Semdeg eleqtornul misamarTebze, 

www.eauction.ge an/da www.nbe.gov.ge. `saaRsulebo warmoebis Se-

saxeb~ kanoni da iusticiis ministris mier damtkicebuli iZulebiTi 

auqcionis Catarebis formebi da wesi ar iTvaliswinebs mxareebisaT-

vis (garda Sesabamisi sagadasaxado organosi) auqcionis Catarebis 

Sesaxeb gancxadebis personalurad gacnobis savaldebuloobas. amas-

Tan, auqcionis pirvelad Catarebisas informacia personalurad ec-

nobebaT gardamavali uflebebisa da aRsrulebis ganmaxorcielebeli 

kreditoris moTxovnis Semdeg sajaro reestrSi registrirebili 

sanivTo uflebebis mflobel pirebs. auqcionis ganmeorebiT Catare-

bis SemTxvevaSi, personaluri Setyobinebis valdebuleba aRsru-

lebis ganmaxorcielebel organos ar gaaCnia. 

rogorc iZulebiTi auqcionis eleqtronulad ganxorcielebis 

wesidan Cans, saqarTvelom auqcionis Catarebis tradiciuli forma 

uaryo, romelic SeTavazebebis gakeTebas sajarod msurvelebis da-

swrebis pirobebSi gulisxmobda. rogorc zemoT aris aRniSnuli, 

http://www.eauction.ge/
http://www.nbe.gov.ge/
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eleqtronuli auqcioni, upirvelesad, resursebs zogavs. garda ami-

sa, tradiciuli auqcionisagan gansxvavebiT igi grZeldeba ramdenime 

dRe da Sesabamisad, dainteresebul pirebs SesaZlebloba aqvT gaa-

zrebuli gadawyvetileba miiRon surT Tu ara realurad qonebis 

SeZena. es aseve amartivebs daswrebasTan dakavSirebul problemebs. 

amdenad, kanonmdeblis mxridan namdvilad kargi gadawyvetileba iyo 

auqcionis eleqtronul wesze gadayvana. sistemis gamarTulad mu-

Saoba aCvenebs, rom misi danergviT qveyanaSi iZulebiTi auqcionis 

ganxorcielebasTan dakavSirebiT problema ar Seqmnila.  

 

1.1. internetauqcionSi monawileobis  pirobebi 

    

iusticiis ministris 2011 wlis 31 ianvris brZanebiT damtkice-

buli „iZulebiTi auqcionis Catarebis formebi da wesi“ iTvaliswi-

nebs aseve im savaldebulo pirobebs, rac saWiroa iZulebiT auq-

cionSi monawileobis misaRebad. internetauqcionSi monawileobis 

msurvelma unda gaiaros registracia Sesabamis veb-gverdze (garda 

avtorizebuli piris meSveobiT internetauqcionSi monawileobis 

miRebisa) da unda gaecnos da daeTanxmos internetauqcionis wesebs. 

aRniSnuls piri registraciis Rilakze xelis daWeriT adasturebs. 

veb-gverdze registracia SeuZlia nebismier fizikur da iuridiul 

pirs.  

auqcionis gamocxadebidan mis dasrulebamde, monawilem unda ga-

daixados sagarantio Tanxa. mas SeuZlia es gaakeTos sabanko plas-

tikuri baraTis an veb-gverd www.eauction.ge–is erTiani angariSs-

worebis sistemis saSualebiT. sagarantio Tanxis gadaxda savalde-

buloa da qonebis SeZenis SemTxevvaSi, momxmareblis mier gadaxdili 

sagarantio Tanxa saboloo angariSsworebis TanxaSi CaeTvleba. 

momxmareblis mier Tanxis dadeba ganixileba, rogorc misi Tanxmoba 

aRniSnuli lotis mocemul fasad SeZenis Taobaze.  

internetauqcionSi monawileoba SesaZlebelia avtorizebuli pi-

ris meSveobiT. avtorizebul pirad iTleba piri, romelmac regi-

stracia gaiara dadgenili wesebis mixedviT da uzrunvelyofs sxva 

fizikuri da iuridiuli pirebis internetauqcionSi monawileobas, 

http://www.eauction.ge/
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rac auqcionis mimdinareobisas monawile piris SemoTavazebuli fa-

sis avtorizebuli piris mier Sesabamis veb-gverdze dafiqsirebaSi 

gamoixateba. avtorizebul pirs ufleba aqvs, mosTxovos auqcionSi 

monawileebs, romlebTanac dadebuli aqvs xelSekruleba, brZanebiT 

dadgenili wesebi Seasrulon. Tavis mxriv, aRsrulebis erovnul 

biuros ufleba aqvs xelSekruleba avtorizebul pirTan dados, 

romelic xelSekrulebiT gaTvaliswinebuli funqciebis uzrunvel-

sayofad Sesabamis anazRaurebas sxva fizikuri Tu iuridiuli pi-

risgan iRebs. avtorizebuli piri aris saSualeba da gamosavali im 

pirebisaTvis, vinc uSualod ver axerxeben monawileobis miRebas 

aqucionSi. 

internetauqcionis dros fasis mateba savaWro bijiT xdeba, rac 

qonebis sabazro Rirebulebis 1%-s Seadgens da onlain reJimSi Cans. 

Tu qonebis sabazro Rirebuleba Seadgens 5000 larze naklebs da 

Sesabamisad, mxolod erTi auqcioni tardeba an „gadaxdisuunarobis 

saqmis warmoebis Sesaxeb“ saqarTvelos kanonis 38-e muxlis 111 punq-

tiT gansazRvrul mesame auqcionze fasis matebis biji Seadgens 

qonebis sabazro Rirebulebis 5%-s.  

internetauqcionSi gamarjvebulad iTvleba piri, romelmac auq-

cionis dasrulebamde yvelaze maRali SemoTavazeba gaakeTa. gamarj-

vebulma Tanxa unda gadaixados auqcionis dasrulebidan 10 kalen-

daruli dRis ganmavlobaSi. Tu auqcionSi gamarjvebulis mier ga-

daxdili sagarantio Tanxa qonebis Sesyidvis fasze maRalia an misi 

tolia, Sesyidvis fasis gadaxda moxdeba sagarantio Tanxidan, xolo 

nameti Tanxa auqcionSi gamarjvebul pirs daubrundeba.  

 

6.3. mxareTaA uflebamosilebebi auqcionisas 

    

iZulebiT auqcions eleqtronuli sistemis meSveobiT, rogorc 

zemoT aris aRniSnuli, aRsrulebis erovnuli biuro atarebs. Sesa-

bamisad, aRsrulebis erovnuli biuro auqcionis erT-erT mxares 

warmoadgens. uflebebi da movaleobebi gaaCnia, rogorc momxmare-

bels, aseve aRsrulebis erovnul biuros.  
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aRsrulebis erovnuli biuro valdebulia ganaTavsos Sesabamis 

veb-gverdze nebismieri cvlileba auqcionis Catarebis procedureb-

Tan dakavSirebiT, Sewyvitos nebismieri momsaxureba teqnikuri 

problemis, Secdomis, uzustobis, momxmareblis mxridan ukanono 

qmedebis ganxorcielebis an sxva mizezebis gamo, romlebmac SeiZleba 

ziani miayenos veb-gverds an aRsrulebis erovnul biuros, SeaCeros 

an Sewyvitos momxmareblis registracia an Sesvla veb-gverdze, Tu 

miiCnevs, rom momxmarebeli brZanebis moTxovnaTa darRveviT moqme-

debs. amasTan, gaakontrolos yvela qmedeba momxmareblis mxridan da 

raime darRvevis aRmoCenis SemTxvevaSi, Sesabamisi zomebi miiRos. 

TanamedroveobaSi sakmaod xSiria kiber danaSaulebi, amitom arake-

Tilsindisieri momxmareblis mxridan SesaZlebelia adgili auq-

cionze gavlenis dauSvebeli gzebiT gavlenis moxdenis mcdelobas 

hqondes. swored amitom, aRsrulebis erovnuli biuros valdebule-

baa ar moxdes keTilsindisieri momxmareblebis dazaraleba. 

momxmarebeli uflebamosilia arCevani gaakeTos da qoneba SeiZi-

nos, aseve, nebismier dros Tavisi piradi momacemebi ganaaxlos. 

momxmarebeli valdebulia daicvas auqcionis Catarebis dadgenili 

procedurebi da dadgenil vadaSi aanazRauros qonebis Rirebuleba 

da uzrunvelyos SeZenili qonebis miReba. momxmarebels ekrZaleba 

fasis xelovnurad gazrdis mizniT vaWrobaSi monawileoba miiRos.  

 

6.4. gadaxdevinebuli Tanxis ganawileba kreditorTa Soris 

 

iZulebiTi auqcionis Sedegad miRebuli Tanxis ganawileba „saaR-

srulebo warmoebaTa Sesaxeb“ saqarTvelos kanoniT dadgenili nor-

mebis mixedviT xdeba. miRebuli TanxiT jer safasuri da aRsrule-

bis xarji ifareba, xolo danarCeni Tanxa im kreditorebis moTxov-

naTa dakmayofilebas xmardeba, romelTa sasargeblodac aRsruleba 

ganxorcielda. Tu am moTxovnebis dakmayofilebis Semdeg darCa Tan-

xa, igi movales ubrundeba an sxva kreditoris sasargeblod edeba 

yadaRa. aRsrulebis Sedegad miRebuli Tanxa, jer aRsrulebis erov-

nuli biuros sadepozito angariSze Tavad biuros mier Seitaneba da 

Semdgom misi gacema dadgenili wesiT xdeba.  
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yoveli momdevno rigis moTxovnebi wina rigis moTxovnaTa sru-

lad dakmayofilebis Semdgom dakmayofildeba. Tu arsebobs erTi 

rigis ramdenime moTxovna da maT srulad dasafarad Tanxa sakmarisi 

ar aris, moTxovnebi TiToeuli kreditorisaTvis misakuTvnebeli 

Tanxis proporciulad dakmayofildeba. ramdenime kreditoris arse-

bobis SemTxevaSi, Tu Tanxa sakmarisi araa yvela moTxovnis dasak-

mayofileblad, aRsrulebis erovnuli biuro kreditorTa Soris 

Tanxis ganawilebis gaangariSebas adgens da kreditorebisaTvis Tan-

xis gadacemas mis Sesabamisad axdens. Tu kreditori an kreditorebi 

dadgenil gaangariSebas ar eTanxmebian, aRsrulebis erovnuli biuro 

gaangariSebas sasamarTlos sami dasamtkiceblad dRis vadaSi warud-

gens. aRsrulebis erovnuli biuros mier Sedgenili gaangariSebis 

damtkicebis an Secvlis Sesaxeb sasamarTlos ganCinebaze daiSveba 

kerZo saCivris Setana. 

 

6.5. uflebis miReba SeZenil qonebaze 

    

kanonmdebeli im maqsimalur vadas adgens, ra vadaSic SemZenma 

auqcionze SeZenili qonebis safasuri unda gadaixados, es vada 

„saaRsrulebo warmoebaTa Sesaxeb“ kanonis 75-e muxlis pirveli 

punqtisa da „iZulebiTi auqcionis Catarebis formebisa da wesis“  

mixedviT, 10 kalendarul dRes warmoadgens. mxolod qonebis fasis 

sruli gadaxdis Semdgom gamoscems gankargulebas qonebaze sakuTre-

bis uflebis SeZenis Sesaxeb. aRniSnuli gankargulebis safuZvelze 

SemZens ufleba aqvs sajaro reestrSi uZravi qonebis mesakuTred 

daregistrirdes. Tu iZulebiT auqcionSi gamarjvebulma pirma qone-

bis Rirebuleba 10 kalendarulö dReSi ar dafara, igi sagarantiod 

gadaxdil Tanxas kargavs.  

im SemTxvevaSi, Tu iZulebiT aRsrulebas kreditori axorcie-

lebs, romlis moTxovnac uzrunvelyofili ar iyo, qonebis axali 

mesakuTris miuxedavad qonebaze sajaro reestrSi registrirebuli 

uflebebi ucvleli rCeba, anu axali mesakuTre Zveli valdebulebe-

bis, am qonebasTan dakavSirebuli samarTlebrivi urTierTobebis mo-

nawile xdeba da Zveli mesakuTris adgils ikavebs. im momentidan, 
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rodesac axal mesakuTreze sakuTrebis ufleba gadadis, Zveli mesa-

kuTre qonebaze yovelgvar uflebas kargavs. Tu iZulebiTi auqcioni 

ipoTekaris moTxovnis dasakmayofileblad tardeba, sakuTrebis uf-

lebis gadasvla qonebas im sanivTo uflebebisagan aTavisuflebs, 

romlebic qonebaze registrirebulia iZulebiT aRsrulebis ganmax-

orcielebeli kreditoris Semdeg.  

Tu uZrav qonebaze iZulebiT aRsrulebas axrocielebs kredi-

tori, romlis moTxovnac uzrunvelyofili ar iyo, qonebaze saku-

Trebis uflebis gadasvlis miuxedavad, sajaro reestrSi qonebaze 

registrirebuli uflebebi ucvleli darCeba. Tu iZulebiT aRsru-

lebas ipoTekari axorcielebs,  sakuTrebis uflebis gadasvlis 

Semdgom yvela sanivTo ufleba gauqmdeba, romelic sajaro reetrSi 

registrirebul iqna qonebaze iZulebiTi aRsrulebis ganmaxor-

cielebeli ipoTekaris Semdgom. im SemTxvevaSi Tu iZulebiT aR-

srulebas ipoTekarebi axorcieleben, romlebic saqarTveloSi regi-

strirebuli komerciul bankebi arian, mikrosafinanso an sadazRvevo 

organizaciebi, saerTaSoriso an saqarTvelos mTavrobis mier ganvi-

Tarebuli qveynebis nusxaSi Setanili qveynebis safinanso institu-

tebi, sakuTrebis gadasvlis Semdgom qonebaze amgvari kreditoris 

Semdeg registrirebuli sagadasaxado giravnobisa Tu ipoTekis uf-

lebac uqmdeba. adre registrirebuli uflebebi ki ucvleli darCe-

ba.   

 

6.6. ganmeorebiTi auqcionis daniSvnis SemTxvevebi 

    

kanoni iTvaliswinebs SemTxvevas, rodesac pirveli auqcioni ar 

Sedgeba da ganmeorebiTi auqcioni imarTeba. ganmeorebiTi auqcioni 

pirveli auqcionis dasrulebisTanave cxaddeba imave formiT, ra 

formiTac pirveli auqcionis gamocxadeba moxda. ganmeorebiT auq-

cionze qonebis sawyisi fasi nul lars warmoadgens. Tu ganmeore-

biTi auqcionic sxvadasxva mizezis gamo ar Sedga, anu qoneba ar 

gaiyida, qoneba yadaRisagan gaTavisufldeba, romelic iZulebiTi 

auqcionis ganmaxrocielebeli kreditoris sasargeblodaa dadebuli. 

am qonebaze kreditoris sasargeblod saaRsrulebo warmoeba aRar 
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ganxorcieldeba, e.i kreditori iZulebuli xdeba movalis moZieba 

sxva qonebisa da sakuTari moTxovnis dasakmayofileblad Tavidan 

daiwyos. yadaRisagan ganTavisuflebuli qoneba sanivTo uflebebisa-

gan Tavisufal mdgomareobaSi ubrundeba movales. qonebis dabruneba 

im SemTxvevaSi ar xdeba, Tu qoneba sxva kreditoris sasargeblodac 

iyo dayadaRebuli, aseT pirobebSi gagrZeldeba saaRsrulebo war-

moeba sxva kreditoris sasargeblod. zemoaRniSnulidan gamomdinare, 

arc ise gamarTlebulad unda CaiTvalos ganmeorebiTi auqcionis 

dros qonebis sawyis fasad 0 laris daweseba. Ees, faqtobrivad, 

Zalian amcirebs kreditoris moTxovnis dakmayofilebis Sanss, rad-

gan jer ifareba sxva xarjebi da Semdgom kmayofildeba kreditoris 

interesebi. vaWrobis 0 laridan dawyeba ki SesaZlebelia xSir 

SemTxvevaSi iyos imis winapiroba, rom Rirebuleba didad ar gaizar-

dos da qoneba minimalur fasad gaiyidos. rac Sesabamisad, an saer-

Tod gamoricxavs kreditoris dakmayofilebas, an uzrunvelyofs 

dakmayofilebas mxolod raRac nawilSi. es danawesi  winaaRmdegoba-

Sia kanonmdeblis CanafiqrTan, rac Tan gasdevs mTels kanons, nebis-

mier fasad dakmayofildes kreditori. am normidan ki ikveTeba, rom 

mTavari saaRsrulebo xarjebis dafarvaa. 

pirveli auqcionis Cavardnis Semdeg, ganmeorebiTi auqcioni mxo-

lod im SemTxvevaSi tardeba, Tu qonebis Rirebuleba 5 000 lars 

aRemateba. qonebis sawyisi fasi dgindeba saqarTvelos iusticiis 

ministris brZanebiT. Tu qonebis fasi ar aRemateba 5 000 lars 

gameorebiTi auqcioni aRar tardeba da qoneba yadaRisagan gaTavi-

suflebul mdgomareobaSi ubrundeba movales.  

 

6.7. auqcionis Sedegebis gauqmeba 

  

`saaRsrulebo warmoebaTa Sesaxeb~ saqarTvelos kanoniT dadgeni-

lia vada, Tu rodis unda gadaixados axalma SemZenma qonebis safa-

suri. es vada 10 kalendarul dRes warmoadgens. Tu Tanxis srulad 

gadaxda ar moxda am vadaSi, SemZeni kargavs auqcionis Catarebis 

dRes garantiis saxiT wardgenil Tanxas. Tanxa gadadis aRsrulebis 

erovnuli biuros sakuTrebaSi. aRsrulebis erovnuli biuro Tanxis 
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gadauxdelobis SemTxvevaSi, auqcionis gauqmebis Sesaxeb gamoscems 

gankargulebas. gankargulebis gamocemis Semdeg sami dRis ganmavlo-

baSi erovnuli biuro xelaxal auqcions acxadebs. am xerxiT gamoc-

xadebuli auqcioni ganmeorebiT auqcionad ar iTvleba da igi im 

wesebiT mimdinareobs, rasac saqarTvelos iusticiis ministris mier 

damtkicebuli `iZulebiTi auqcionis Catarebis formebi da wesi~ 

gansazRvravs.  

sainteresoa sasamarTlos midgoma auqcionis Sedegebis gauqmebas-

Tan dakavSirebiT.  radgan iZulebiTi auqcionis Catarebis wesi sa-

Sualebas ar iZleva, kanonis darRveviT iyos warmoebuli, misi 

eleqtronuli xasiaTidan gamomdinare, sasamarTloSi dava ZiriTadad 

im xelSekrulebebis gauqmebis moTxovniT mimdinareobs, ris safuZ-

velzec ipoTekiT iqna datvirTuli qoneba da rasac Semdgom iZule-

biTi auqcioni mohyva. 50 unda aRiniSnos, rom uzenaesi sasamarTlos 

mxridan ar arsebobs erTmniSvnelovani praqtika iZulebiTi auqcio-

nis gauqmebasTan dakavSirebiT. albaT, es nawilobriv gamowveulia 

kanonmdeblobis xSiri cvalebadobiTac. iZulebiTi auqcionis gauqme-

bis moTxovniT Setanili sarCelebis umravlesoba dauSveblad aris 

xolme miCneuli. moqalaqeebi aseve xSirad iTxoven iZulebiTi auq-

cionis Sedegebis gaqumebas im motiviT, rom aRmasrulebelma sasa-

marTlos gankargulebis an saerTod sakuTari TviTnebobis pirobebze 

(TaRliToba, piradi gamorCena) Caatara auqcioni51. aRmasruleblebis 

mxridan auqcionis kanonis darRveva, faqtobrivad, gamoricxa auq-

cionis eleqtornulma sistemam. Sesabamisad, 2009 wlis Semdgom 

Catarebuli auqcionebis gauqmebis moTxovna SesaZlebelia sasamar-

Tlo darRvevebis an Tavad xelSekrulebebis baTilobis gamo. sak-

maod problemuri iyo sasamarTlo gankargulebis Cabareba mxareebi-

saTvis, magram eleqtronuli sistemis danergvis Semdgom es prob-

lemac gadawyda, Cabareba aRar xdeba, aramed yvela daintersebuli 

                                                           
50 ix. saqarTvelos uzenaesi sasamarTlos 2011 wlis 21 ivlisis bs-1013-

1006 (ks-11) ganCineba. 
51 ix. saqarTvelos uzenaesi sasamarTlos 2010 wlis 27 ivlisis bs-1472-

1406 (3k-09) ganCineba. 



105 

piri informacias auqcionis Sesaxeb specialuri veb-gverdis meSveo-

biT iRebs. 

miuxedavad zemoaRniSnulisa,  Zalian mwiria is mowesrigeba, ra-

sac qarTuli kanonmdebloba auqcionis Sedegebis gauqmebis kuTxiT 

gvTavazobs, Tumca sagulisxmoa erTi faqtori. germanuli kanonm-

deblobis Seswavlam cxadyo, rom auqcionis gauqmebis safuZvlebidan 

umravlesoba garkveuli procedurebis darRvevis gamoZaxilia. eleq-

tronuli auqcioni ki, faqtobrivad, erTgvari prevenciaa procedu-

ruli darRvevebisa. miuxedavad amisa, kargi iqneboda gaTvaliswine-

buli yofiliyo auqcionis gauqmebis iseTi safuZvlebi, romlebic 

pirdapir kavSirSia movalis, kreditorisa Tu mesame pirebis ufle-

bebis darRvevasTan. 

 

daskvna 

    

naSromSi ganxilulia uZrav qonebaze aRsrulebis erT-erTi saxe, 

iZulebiTi auqcioni. sakiTxis ukeT Sesaswavlad da paralelebis 

gasavlebad mizanSewonili iyo erT-erTi ganviTarebuli da didi 

samarTlebrivi kulturis matarebeli qveynis, germaniis magaliTi. 

winamdebare TemaSi daxasiaTebulia iZulebiTi auqcionis mimdina-

reoba, procedura da sxva wvrilmanebi, rac metad mniSvnelovania 

saaRsrulebo warmoebis xarvezis gareSe Casatareblad.  

germanuli kanonmdebloba iZulebiTi auqcionis yvela sakiTxs 

specialuri kanonis meSveobiT detalurad awesrigebs, xolo qarT-

veli kanonmdebeli calke ar gamoyofs kanonis saxiT iZulebiT auq-

cions, magram arsebobs iusticiis ministris mier damtkicebuli 

wesi auqcionis Catarebis formebisa da wesis Sesaxeb.  

erT-erTi umTavresi ganmasxvavebeli niSani qarTul da germanul 

kanonmdeblobas Soris aris is, rom saqarTveloSi auqcioni eleq-

tronuli wesiT tardeba. es iwvevs ara marto materialuri resur-

sis dazogvas, aramed aseve iklebs saCivrebic momxmareblebis mier. 

sistema imarTeba eleqtronulad da yvela dainteresebuli piri 

erTiani dadgenili procedurebiT sargeblobs. amitom saqarTveloSi 

ar warmoiSoba iseTi sirTuleebi, rogoricaa saTanado tevadobis 
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darbazis SerCeva, warmomadgenlobiTi uflebamosilebis Semowmeba 

yoveli auqcionis dawyebisas, oqmis warmoeba da masSi yoveli de-

talis aRwera da a.S. es ki mniSvnelovnad amcirebs piris interese-

bis Selaxvas da Sesabamisad, auqcionisadmi pretenziebis arsebobas. 

aRsaniSnavia, rom mxolod auqcionis eleqtronulad Catareba ar 

niSnavs sistemis uxarvezobas. saqarTveloSi movalis interesi 

TiTqmis araa daculi. igi valdebulebis SeusruleblobisaTvis qo-

nebis realizaciiT upirobod isjeba. marTalia, iZulebiTi auqcionis 

idea swored esaa, magram radgan saxelmwifo Tanabrad unda zru-

navdes yvela moqalaqisaTvis, kargi iqneboda movalis interesis 

damcavi meti normis arseboba. magaliTisaTvis moviyvan imas, rom 

auqcionis TariRis daniSvnis Semdgom movale moklebulia SesaZ-

leblobas, Tundac valdebulebis Sesrulebis pirobebSi iZulebiTi 

auqcioni SeaCeros. kreditoris dakmayofilebis SemTxvevaSi, movales 

ufleba unda hqondes, Tundac auqcionis Catarebis wina dRiT  ga-

daarCinos sakuTari qoneba. am mxriv, germanuli kanonmdebloba namd-

vilad misabaZia. igi movales da aseve mesame pirebs saSualebas aZ-

levs auqcionis gadadebas garkveul SemTxvevebSi da saTanado piro-

bebis arsebobisas mis gauqmebasac miaRwion. kanonmdeblobis anali-

zidan gamomdinare, germaneli kanonmdebeli maqsimalurad cdilobs 

Tavi aaridos iseT zomas, rogoricaa iZulebiTi aucioni da movales 

ramdenime Sanss aZlevs. samwuxarod, imaves Tqma saqarTveloze 

SeuZlebelia.  

sagulisxmoa, aseve, damqiraveblisa da moijaris dacvis maRali 

garantiebi daqiravebuli Tu ijariT aRebuli qonebis iZulebiTi 

auqcionis wesiT realizaciisas. isini, faqtobrivad, yvela uflebas 

inarCuneben da axali SemZeni Zveli mepatronis adgils ikavebs. xel-

Sekrulebis moSla mxolod imis gamo, rom qonebas axali mepatrone 

hyavs, dauSvebelia. sasurvelia, Tu qarTuli kanonmdeblobac gai-

ziarebs germanul gamocdilebas da metad daicavs damqiraveblebisa 

da moijareebis uflebebs. 

bundovania sakiTxi imasTan dakavSirebiT, Tu auqcionis Catarebi-

dan ramden xanSi unda gaaTavisuflos Zvelma mepatronem qoneba da 

gadasces axal mepatrones. am sakiTxs Riad tovebs germanuli ka-
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nonmdeblobac da sasamarTlos uflebamosilebas aZlevs, yovel kon-

kretul SemTxvevaSi konkretuli vada daadginos. EaRniSnuli gark-

veuli TvalsazrisiT, saqarTveloSi aRsrulebis erovnul biurosa 

da germaniaSi sasamarTlos TviTnebobis uflebas aZlevs. kanonm-

debeli unda awesebdes minimalur da maqsimalur vadas, radgan yve-

la SemTxvevaze erTi vadis daweseba gamarTlebulad marTlac ar 

unda CaiTvalos. 
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simon takaSvili, Tamar gadrani 

 

SromiTi xelSekrulebis koliziursamarTlebrivi 

aspeqtebi qarTul saerTaSoriso  

kerZo samarTalSi 

 

Sesavali 

 

sazogadoebis ganviTarebisa da socialuri saxelmwifos Camoya-

libebis erT-erTi ZiriTadi garanti Tavisufali SromiTsamarTle-

brivi urTierTobis Camoyalibebaa. Sromis ufleba adamianis ufle-

baTa im ricxvs miekuTvneba, romelic qveynis umaRlesi sakanonm-

deblo aqtiT _ konstituciiTaa aRiarebuli da saerTaSoriso kon-

venciebiT, calkeuli kanonebiTa da kanonqvemdebare aqtebiTaa 

uzrunvelyofili. 

calkeuli qveynebis samarTali damsaqmebelsa da dasaqmebuls 

Soris urTierTobebs gansxvavebulad awesrigebs. xSirad SromiTsa-

marTlebrivi urTierTobis pirobebSi, e.w. subordinaciuli ur-

TierTobisas,1 erT-erTi mxaris interesebis upiratesi dacvis 

xarjze meore mxaris pirovnuli interesebi ilaxeba. es ki gansaku-

TrebiT xSiria im SemTxvevaSi, rodesac damsaqmebeli misTvis miniWe-

bul uflebamosilebaTa farTo speqtrs borotad iyenebs. am pro-

cesSi gansakuTrebiT sainteresoa is urTierToba, romelSic mxared 

sxvadasxva qveynis rezidentebi gvevlinebian. demokratiuli da gan-

viTarebuli qveynebi sakuTari da sxva qveynis moqalaqeebisa Tu or-

ganizaciebis samarTlebrivi uflebebis dacvis mizniT qmnian e.w. mi-

TiTebiT anu `koliziur normebs,~2 romlebic SromiTi urTierTobe-

bis dros Sesabamisi kanonis gamoyenebas iTvaliswineben. am normebiT 

ganisazRvreba, Sidasaxelmwifoebrivi anu erovnuli kanonmdebloba 

                                                           
1 qardava e., Sromisa da nardobis xelSekrulebis urTierTmimarTebis sa-

kiTxisaTvis, `samarTlis Jurnali~, #1, 2009, 220. 
2 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 39.  
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unda gamoiyenebodes, Tu ucxo saxelmwifos Sesabamisi urTierTobis 

momwesrigebeli samarTali.  

adamianis ZiriTad uflebaTa WrilSi dasaqmebulTa samarTle-

brivi poziciebi siRrmiseul gaanalizebas saWiroebs.3 aqedan gamom-

dinare, naSromSi yuradReba upiratesad qarTuli saerTaSoriso 

kerZo samarTlis mier SromiTi urTierTobebis momwesrigebel saka-

nonmdeblo normebze gamaxvildeba. naSromis bolos ki SemoTava-

zebuli iqneba is sakanonmdeblo rekomendaciebi, romlebic sasur-

velia qarTul kanonmdeblobaSi aisaxos. 

 

1. SromiTi urTierTobis kerZosamarTlebrivi xasiaTi 

 

`samuSaos Sesruleba anazRaurebis sanacvlod, kerZod ki, misi 

iseTi saxeoba, rogoric SromiTi urTierTobaa, nebismieri sazoga-

doebis arsebobis qvakuTxedia da qveynis ekonomikuri winsvlisa da 

Sesabamisad, sazogadoebis wevrTa keTildReobis zrdis miznebs em-

saxureba~.4 Sromis da Sromis pirobebis uflebebi ara mxolod so-

cialur-ekonomikuri uflebebis birTvs, aramed adamianis ZiriTad 

uflebas warmoadgens.5 Sromis ufleba masTan dakavSirebul sxva-

dasxva ufleba-movaleobas moicavs.6 Sroma warmoadgens adamianis 

uflebas da ara valdebulebas. saxelmwifom moqalaqeebs yvela pi-

                                                           
3 kobaxiZe i., dedaTa ZiriTadi uflebebis dacvis problema saqarTvelos 

Sromis samarTalSi, adamianis uflebaTa dacvis saerTaSoriso standartebi 

da saqarTvelo, k. korkelias redaqtorobiT, Tbilisi, 2011, 124.  
4 zaaliSvili v., SromiTi xelSekrulebis moSlis zogierTi meqanizmi, (sa-

samarTlo praqtikis mimoxilva), Sromis samarTali, v. zaaliSvilis redaq-

torobiT, Tbilisi, 2011, 11.   
5 drJevicki k., Sromis ufleba da Sromis pirobebis uflebebi, ekonomikuri 

socialuri da kulturuli uflebebi, saxelmZRvanelo, meore ganaxlebuli 

gamocema, a. eides, k. krauzesa da a. rosas redaqtorobiT, 2005, 263. 
6 smiti r.k., adamianis saerTaSoriso uflebebi, saxelmZRvanelo, meore ga-

mocema, Tbilisi, 2005, 410.  



110 

roba unda Seuqmnas, raTa maT icxovron iseT qveyanaSi, sadac ada-

mianis uflebebis dacva aRiarebuli da garantirebuli iqneba.7 

kerZo samarTlis subieqtebi TavianT qonebriv, pirad Tu sxva 

saxis interesebs moqmedebebis gziT ikmayofileben da axorcieleben.8 

Sromis samarTali iseve, rogorc saxelSekrulebo samarTali, spe-

cialur valdebulebiT samarTals ganekuTvneba.9 SromiTi urTier-

Tobis safuZvelia SromiTi xelSekruleba, romelic valdebulebiTi 

xelSekrulebis specialuri saxea. aRniSnuli xelSekrulebiT mxa-

reTa ufleba-movaleobebi da sxva mniSvnelovani pirobebi gani-

sazRvreba.10 SromiTi urTierToba dasaqmebulisa da damsaqmeblis 

mier ormxrivi xelSekrulebis dadebiT iwyeba, sadac mxareebi xel-

Sekrulebis arsebiT pirobebs11 gansazRvraven.12 urTierTobis subieq-

tebs Soris Tanasworobis principis gaTvaliswinebiT, SromiTi xel-

Sekruleba mxareTa nebis Tavisufali gamovlenis Sedegad miRweuli 

SeTanxmebiT formdeba.13  

 zemoaRniSnulidan gamomdinare, Sromis samarTliT mowesrige-

buli urTierToba kerZosamarTlebrivia da pirTa Soris valdebule-

biTi urTierTobis safuZvelze warmoiSoba.14 amasTan, SromiTi xel-

Sekruleba grZelvadian xelSekrulebaTa saxes miekuTvneba, Sesa-

                                                           
7 jorbenaZe s., samoqalaqo kodeqsis calkeuli samarTlebrivi institute-

bis moqmedeba Sromis kodeqsTan mimarTebiT, samarTlis Jurnali `sarCevi~, 

# 1-2 (3-4), Tbilisi, 2012, 17. 
8 WeWelaSvili z., saxelSekrulebo samarTali, Tbilisi, 2010, 34. 
9 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 191.  
10 Ebke W. F., Finkin W. M., Introduction to German law, London, 1996, 315.  
11bolodroindeli sakanonmdeblo cvlilebebiT detalurad mowesrigda 

SromiTi xelSekrulebis arsebiTi pirobebis CamonaTvali, Tumca igi prob-

lemuria saqarTvelos samoqalaqo kodeqsis 327-e muxlTan mimarTebiT. aR-

niSnuli sakanonmdeblo normebis praqtikuli gamoyenebiT garkveuli termi-

nologiuri aRrevebi da samarTlebrivi problemebi gamoricxuli araa.  
12 Player A. M., Employment discrimination law, USA, 1988, 16.          
13 SveliZe z., saqarTvelos Sromis kodeqsiT gaTvaliswinebuli dasaqmebu-

lis samarTlebrivi statusis maxasiaTeblebi, Sromis samarTali, v. zaaliS-

vilis redaqtorobiT, Tbilisi, 2011, 87. 
14 ZamukaSvili d., Sromis samarTali, rogor davicvaT damsaqmeblisa da 

dasaqmebulis uflebebi, Tbilisi, 2009, 16.  
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bamisad, SromiTi xelSekrulebiT nakisri valdebulebis Sesruleba 

gangrZobad xasiaTs atarebs.15  

SromiTi urTierTobis gansakuTrebuloba xelSekrulebis mxareTa 

Soris arsebuli samarTlebrivi urTierTobis TaviseburebaSi mdgo-

mareobs, radganac kerZo samarTlisaTvis fuZemdebluri mxareTa Ta-

nasworobis principi xelSekrulebis dadebis momentidan garkveul 

modificirebas ganicdis. kerZod, daqiravebuli damqiraveblis nebis 

zegavlenis qveS eqceva, mis miTiTebebsa da mis mier gansazRvrul 

organizaciul pirobebze xdeba damokidebuli.16 

 

2. saerTaSoriso kerZo samarTlis roli SromiTi urTierTobis 

mowesrigebaSi 

2.1.  saerTaSoriso Sromis samarTlis cneba 

 

SromiTi urTierTobebis arsidan gamomdinare, dasaqmebuli, ro-

gorc pirovnulad, ise ekonomikurad mniSvnelovnadaa damokidebuli 

damsaqmebelze.17Tanamedrove privatizebisa da sabazro ekonomikis 

ganviTarebis pirobebSi, saqarTveloSi ucxoeli muSaxelis raode-

noba mniSvnelovnad gaizarda. amavdroulad, saqarTvelos mravali 

moqalaqe evropis sxvadasxva qveyanaSi (aramxolod evropaSi) mwiri 

anazRaurebis sanacvlod sakmaod mZime samuSaos asrulebs. xSirad 

msxvili korporaciebi da bankebi dasaqmebulebs samuSaos Sesasru-

leblad sxvadasxva qveyanaSi gansazRvruli vadiT agzavnian.18 aRniS-

nulidan gamomdinare, warmoiSoba iseTi SromiTi urTierTobebi, sa-

                                                           
15 CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT 

moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis rekomenda-

ciebi, Sromis samarTali, v. zaaliSvilis redaqtorobiT, Tbilisi, 2011, 45.  
16 adeiSvili l., kereseliZe d., saqarTvelos Sromis kodeqsis proeqti da 

kontinenturi evropis qveynebis Sromis samarTlis zogierTi ZiriTadi 

principi, qarTuli samarTlis mimoxilva, #1(6), 2003, 10. 
17 CaCava s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT 

moqmedi kanonmdeblobis samosamarTleo samarTliT srulyofis rekomenda-

ciebi, Sromis samarTali, v. zaaliSvilis redaqtorobiT, Tbilisi, 2011, 37.  
18 <http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf> [1.08.2013]. 

http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf
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dac `ucxo elementad~ ucxo qveynis moqalaqe (dasaqmebuli) an uc-

xo qveynis iuridiuli piria  (damsaqmebeli) warmodgenili.19 

`Tanamedrove saerTaSoriso kerZo samarTalSi SromiT urTier-

Tobebs mniSvnelovani adgili ukavia. ufro metic, amgvari urTier-

Tobebis momwesrigebeli normebi evropuli saerTaSoriso kerZo sa-

marTlis doqtrinaSi calke qvedargadaa Camoyalibebuli da mas 

saerTaSoriso Sromis samarTali ewodeba~.20 saerTaSoriso Sromis 

samarTlis mowesrigebis mizania dasaqmebulsa da damsaqmebels Soris 

SromiTi urTierTobebis gansazRvra, davis mogvarebisaTvis Sesaba-

misi samarTlebrivi safuZvlebis Seqmna da sxva.21 

saerTaSoriso kerZo samarTalSi xelSekrulebebTan dakavSire-

buli problemebi yvelaze TvalsaCinoa.22 maT Sorisaa SromiTsamar-

Tlebrivi xelSekrulebis detalurad mowesrigebis sakiTxic. `uc-

xouri elementis mqone SromiTi urTierTobebis samarTlebrivi mo-

wesrigebisas xSirad Cndeba konfliqti, rodesac ori an meti sax-

elmwifos erovnul kanons pretenzia aqvs erTi da imave urTierTo-

bis regulirebaze.~23 aRniSnuli problemis gadasawyvetad saxelmwi-

foebis SidasamarTlebriv sistemebSi ramdenime koliziuri principi 

gamoiyeneba:  

1. gamosayenebeli samarTlis miTiTeba xdeba SromiT xelSe-

krulebaSi (SeTanxmebuli kanonis principi) da saxelmwifoebi am 

arCevans aRiareben; 

2. gamosayenebel samarTals dasaqmebulis adgilsamyofelis, 

misi sawarmos adgilmdebareobis saxelmwifos kanonmdebloba 

warmoadgens (`samuSaos adgilis kanonis~ principi – Lex loci la-

boris);  

                                                           
19 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 302. 
20 iqve, 300. 
21<http://www.peacepalacelibrary.nl/research-guides/public-international-law-special-

topics/international-labour-law/> [1.08.2013]. 
22 North P., Fawcett J., Private International Law, thirteenth edition, Oxford, 2004, 

533.   
23 geferiZe d., grZeliSvili m., saerTaSoriso Sromis samarTlis Sesaxeb, 

samarTlis Jurnali `marTlmsajuleba da kanoni~, #3(22) 2009, 105. 

http://www.peacepalacelibrary.nl/research-guides/public-international-law-special-topics/international-labour-law/
http://www.peacepalacelibrary.nl/research-guides/public-international-law-special-topics/international-labour-law/
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3. Tu dasaqmebuls Cveulebrivi samuSao adgili ar aqvs da 

samuSaos or an met qveyanaSi asrulebs, gamosayenebel samarTals 

im saxelmwifos erovnuli kanonmdebloba warmoadgens, sadac 

damqiravebels Cveulebrivi adgilsamyofeli aqvs (`damqiraveblis 

qveynis kanoni~).24 

zemoaRniSnuli principebis garda, arsebobs sxva kriteriumebic, 

romlebic gamosayenebeli samarTlis sakiTxs gansxvavebulad awesri-

geben. 

 

2.2. qarTuli saerTaSoriso Sromis samarTali 

 

Tanamedrove samarTlis ganviTarebis kvalobaze, SeiZleba iTqvas, 

rom saqarTvelos saerTaSoriso Sromis samarTali sustadaa ganvi-

Tarebuli. am mxriv, qarTul sakanonmdeblo bazaSi sakanonmdeblo 

normebis arsebobaze saubari zedmetia. gamonakliss `saerTaSoriso 

kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 38-e da 70-e mux-

lebi warmoadgenen.25 garda amisa, aRsaniSnavia, rom saqarTvelo ram-

denime saerTaSoriso konvenciis26 monawile da xelSemkvrel mxares 

warmoadgens, Tumca aRniSnuli wesebi Tanamedrove SromiTsa-

marTlebriv urTierTobebs saTanadod ver awesrigeben. 

saerTaSoriso SromiTsamarTlebrivi urTierTobebis momwesrige-

bel erTaderT materialursamarTlebriv normas `saerTaSoriso ker-

Zo samarTlis Sesaxeb~ saqarTvelos kanoni Seicavs, romlis 38-e 

muxli socialuri dacvis imperatiul normebs exeba. `socialuri 

dacvis imperatiuli normebis~ dacviTi meqanizmi saerTaSoriso ker-

Zo samarTalSi sxvadasxva samarTlebrivi urTierTobis mimarT ga-

                                                           
24 geferiZe d., grZeliSvili m., saerTaSoriso Sromis samarTlis Sesaxeb, 

samarTlis Jurnali `marTlmsajuleba da kanoni~, #3(22) 2009, 105. 
25 `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 70-e 

muxli procesualuri xasiaTisaa. Sesabamisad, naSromSi masze msjeloba ar 

iqneba. 
26 saqarTvelos mier SromiT urTierTobebTan dakavSirebuli ratificire-

buli konvenciebis Sesaxeb detaluri informacia ixileT: gabisonia z., qar-

Tuli saerTaSoriso kerZo samarTali, meore gadamuSavebuli gamocema, 

Tbilisi, 2011, 312. 
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moiyeneba. samwuxarod, qarTvelma kanonmdebelma aRniSnuli ur-

TierTobebi erT muxlSi yovelgvari logikur-Sinaarsobrivi jaWvis 

ararsebobis pirobebSi gaaerTiana. amiT ki saerTaSoriso SromiTsa-

marTlebrivi urTierTobebi faqtobrivad mouwesrigebeli da gaurk-

veveli datova.27 

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 

38-e muxlis pirveli punqti miznad isaxavs, aamoqmedos konkretuli 

qveynis imperatiuli normebi da Sesabamisad, SezRudos SromiT 

xelSekrulebaSi mxareTa neba – airCion iseTi marTlwesrigi, ro-

melic waarTmevda daqiravebuls (kanonis terminologiiT `muSa-mo-

samsaxureebs~) socialuri dacvis garantiebs. imave muxlis me-2 

winadadebaSi samomxmareblo da SromiTi xelSekrulebebisadmi erTi 

koliziuri principis (`susti~ mxaris sacxovrebeli adgilis) misa-

dageba sakmaod (saerTaSoriso praqtikisagan gansxvavebiT) ucnaur 

samarTlebriv Sedegebs iZleva~.28 

miuxedavad imisa, rom `saerTaSoriso kerZo samarTlis Sesaxeb~ 

saqarTvelos kanoni SromiTi urTierTobebis mimarT gamosayenebeli 

samarTlis sakiTxebs ar awesrigebs.29 SesaZlebelia, analogiis sax-

                                                           
27 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 303.  
28 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 692. 
29 2010 wlis dekemberSi saqarTvelos Sromis kodeqsi ierarqiulad sa-

qarTvelos organuli kanoni gaxda. `saerTaSoriso kerZo samarTlis Sesax-

eb~ saqarTvelos kanoni ki `normatiuli aqtebis Sesaxeb~ saqarTvelos ka-

nonis Tanaxmad, kanons warmoadgens, rac imas niSnavs, rom sasamarTlom 

samarTalwarmoebisas unda ixelmZRvanelos ierarqiulad zemdgomi normati-

uli aqtiT. Sesabamisad, SesaZlebelia urTierToba, romelic arsobrivad 

saerTaSorisosamarTlebrivi xasiaTisaa, gadawydes ara `saerTaSoriso kerZo 

samarTlis Sesaxeb~ saqarTvelos kanonis miTiTebiT dadgenili samarTliT, 

aramed Sromis kodeqsiT. amdenad, saWiroa sakanonmdeblo cvlileba Sevides 

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonSi, rac Sromi-

Ti urTierTobis saerTaSoriso kerZo samarTlis mowesrigebis farglebs 

gareT datovebas agvaridebs. miuxedavad aRniSnuli sakanonmdeblo xarvezisa, 

mizanSewonilia saerTaSoriso SromiTi urTierTobebis mimarT gamosayenebe-

li samarTlis `saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kano-

niT dadgena. aqedan gamomdinare, naSromSi saerTaSoriso SromiTsamarTle-
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iT xsenebuli kanonis 35-e muxli, xolo im SemTxvevaSi, Tu mxa-

reebs gamosayenebeli samarTali ar aurCeviaT, kanonis 36-e muxli 

iqnas gamoyenebuli. aRniSnulis miuxedavad, samarTlebrivi proble-

mebi gamoricxuli mainc araa. `kanonis 36-e muxli xelSekrulebas-

Tan mWidrod dakavSirebul (damaxasiaTebeli Sesrulebis ganmaxor-

cielebeli piris Cveulebriv adgilsamyofelze) samarTalze migvi-

TiTebs. SromiT xelSekrulebebSi ki aseTad moiazreba is qveyana, 

romelSic daqiravebuls (romelic damaxasiaTebel Sesrulebas 

uzrunvelyofs) Cveulebrivi adgilsamyofeli aqvs. ra Tqma unda, 

aseTi midgoma ar Seesabameba im specifikas, rac SromiT xelSekru-

lebebs axasiaTebs, radgan SromiTi xelSekruleba Tavisi arsiT 

yvelaze mWidrod ukavSirdeba im qveyanas, sadac daqiravebuli Cveu-

lebriv asrulebs Tavis SromiT movaleobebs da naklebad - Cveule-

brivi adgilsamyofelis qveyanas, rodesac es ori ar emTxveva erTma-

neTs~.30 amdenad, sasurvelia sxvadasxva ganviTarebuli qveynis samar-

Tlebrivi tendenciebisa da saukeTeso praqtikis qarTul sakanonm-

deblo bazaSi reglamentireba. 

 

2.3. samarTlebrivi Sedareba (germania, Sveicaria)  

2.3.1.  mokled Sveicariis saerTaSoriso Sromis samarTlis Se-

saxeb 

 

`saerTaSoriso kerZo samarTlis Sesaxeb~ Sveicariis federa-

luri kodeqsis31 121-e muxlSi saerTaSoriso SromiT urTierTobeb-

Tan dakavSirebiT gamosayenebeli samarTlis gansazRvris wesebia ga-

werili. aRniSnuli normis pirveli nawilis Tanaxmad, SromiT xel-

SekrulebasTan dakavSirebiT im qveynis samarTlis normebi gamoiye-

neba, sadac dasaqmebuli samuSaos asrulebs.32 Tu dasaqmebuli ram-

                                                                                                                             
brivi urTierTobis mimarT gamosayenebeli samarTlis sakiTxi `saerTaSori-

so kerZo samarTlis Sesaxeb~ saqarTvelos kanonis Sesabamisadaa ganxiluli. 
30 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 696. 
31 Switzerland’s Federal Code on Private International Law  (CPIL). 
32 CPIL, Art., 121(1). 
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denime qveyanaSi asrulebs samuSaos, SromiTi xelSekrulebis mimarT 

im qveynis samarTali gamoiyeneba, sadac damsaqmebels saqmianobis 

adgili an Cveulebrivi adgilsamyofeli an rezidencia aqvs.33 aqve 

unda aRiniSnos, rom evropis kavSiris sasamarTlo Cveulebriv ad-

gilsamyofelSi moiazrebs im adgils, saidanac damsaqmebeli sakuTar 

bizness marTavs da dasaqmebulTa mimarT nakisri valdebulebebis 

umetes nawils asrulebs.34 

mxareebma SesaZloa SromiTi xelSekruleba im qveynis samarTals 

dauqvemdebaron, sadac dasaqmebuls Cveulebrivi adgilsamyofeli 

aqvs an sadac damsaqmebelis saqmianobis adgili an Cveulebrivi ad-

gilsamyofeli an rezidencia mdebareobs.35 

145-e muxlis me-2 nawilis Tanaxmad, SromiTi urTierTobidan ga-

momdinare sarCeli iuridiuli Zalis mqone mxolod im SemTxvevaSia, 

Tu igi 121-e muxlis me-3 nawilis moTxovnebs Seesabameba. 

zemoaRniSnuli konstruqciidan gamomdinare, naTelia, rom Svei-

cariis saerTaSoriso kerZo samarTali SromiTi urTierTobebis mi-

marT gamosayenebel samarTalTan dakavSirebiT dispoziciur mowe-

srigebas adgens, rac imaSi gamoixateba, rom samarTlis arCevisas 

ori alternativa arsebobs: ganixileba samuSaos Sesrulebis adgili 

anda dasaqmebulisa da damsaqmeblis Cveulebrivi adgilsamyofeli. 

 

2.3.2  germaniis saerTaSoriso Sromis samarTali 

 

germaniis sasamarTlo praqtikiT SromiTi xelSekruleba ganimar-

teba, rogorc ormxrivmavaldebulebeli kerZosamarTlebrivi xelSe-

kruleba, romlis Sesabamisad dasaqmebuli valdebulia, damsaqmeblis 

samsaxurSi samuSao gaswios, xolo damsaqmebeli valdebulia, dasaq-

mebuls Sesabamisi anazraureba gadauxados.36 

                                                           
33 CPIL, Art., 121(2). 
34 Stone P., European Union Private International Law, second edition, 2010, 140. 
35 CPIL, Art., 121(3). 
36 Schaub G., Arbaitsrechtshandbuch, 9. Aufl., 2000, S. 199. ix. citireba: CaCava 

s., vadiani da uvado SromiTi xelSekrulebebis moSlis mimarT moqmedi ka-

nonmdeblobis samosamarTleo samarTliT srulyofis rekomendaciebi, Sromis 

samarTali, v. zaaliSvilis redaqtorobiT, Tbilisi, 2011, 41. 



117 

 germanuli saerTaSoriso kerZo samarTali mxareebs xelSekru-

lebis mimarT gamosayenebeli samarTlis arCevis uflebas aniWebs, 

Tumca mxareTa nebis avtonomia garkveul SemTxvevaSi SezRudulia.37 

germaniis samoqalaqo kodeqsis Sesavali kanonis 30-e muxli swored 

aRniSnul SezRudvebs exeba.38 miTiTebuli muxlidan gamomdinare, 

germanuli samarTali cdilobs SezRudos mxareTa nebis avtonomia, 

uTiTebs ra im qveynis Sromis samarTlis imperatiul normebze, 

romlebic gamoiyeneboda, mxareebs sxva qveynis samarTali rom ar 

aerCiaT.39amasTan, germanuli samarTali mWidrod dakavSirebuli 

qveynis samarTlis gamoyenebas aRiarebs im SemTxvevaSi, Tu mxareebi 

xelSekrulebiT gamosayenebel samarTalze ar SeTanxmdebian.40 samar-

Tlebriv urTierTobasTan yvelaze mWidrod dakavSirebuli qveynis 

samarTali, romelic germaniis samoqalaqo kodeqsis Sesavali kano-

nis 30-e muxlSia miTiTebuli, saerTaSoriso kerZo samarTalSi 

mniSvnelovani mimagrebis formulaa.41 

 

3. evrokavSiris sakolizio samarTali SromiTi urTierTobis Se-

saxeb 

 

evropuli kavSiris samarTalSi sayuradReboa romis 1980 wlis 

konvencia saxelSekrulebo valdebulebebisadmi gamosayenebeli sa-

marTlis Sesaxeb,42 romelic samomxmareblo da SromiTi xelSekru-

                                                           
37 Ebke W. F., Finkin W. M., Introduction to German law, London, 1996, 340. 
38 Eric Jame, Rainer Hausmann, Internationales Privat-und Verfahrensrecht, Textaus-

gabe, 13 Auf., München, 2006,  S. 33; ix. citireba: gabisonia z., qarTuli 

saerTaSoriso kerZo samarTali, meore gadamuSavebuli gamocema, Tbilisi, 

2011, 306. 
39 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 306. 
40 Ebke W. F., Finkin W. M., Introduction to German law, London, 1996, 341. 
41 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 310. 
42  Convention on the law applicable to contractual obligations opened for signature 

in Rome on 19 June 1980. 
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lebebisaTvis specialur koliziur debulebebs gansazRvravs.43 aR-

niSnuli konvencia ZalaSi 1991 wlis 1 aprils Sevida da SromiTi 

urTierTobisas gamosayenebeli samarTlis sakiTxi mniSvnelovnad 

moawesriga.44 romis konvenciis miRebis Semdeg evrokavSiris wevrma 

qveynebma TavianTi kanonmdebloba masTan SesabamisobaSi moiyvana. am-

denad, is, rac romis konvenciis me-3 muxlSi iyo gaTvaliswinebuli, 

mxareTa mier xelSekrulebis momwesrigebeli samarTlis arCevis 

ufleba zemoaRniSnuli qveynebis kanonmdeblobaSic aisaxa.45 

individualuri SromiTi xelSekrulebebi gansazRvrulia konven-

ciis me-6 muxliT, romelic, faqtobrivad, samomxmareblo xelSe-

krulebebis momwesrigebeli me-5 muxlis konstruqciis msgavsia. 

miuxedavad am msgavsebisa, SromiTi xelSekrulebebis mimarT gansxva-

vebuli damakavSirebeli faqtori gamoiyeneba. es zogadad im qveynis 

samarTalia, sadac daqiravebuli Cveulebrivad xelSekrulebiT na-

kisr valdebulebebs asrulebs.46   

 

3.1. romi I reglamenti47 SromiTi urTierTobebis Sesaxeb 

 

miuxedavad 1980 wlis romis konvenciis miRebisa, saerTaSoriso 

SromiTi urTierTobebis mosawesrigeblad Tanamedrove evropuli 

samarTali evrokavSiris wevri qveynebis mier 2008 wels miRebul 

                                                           
43 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 676. 
44<http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperat

ion_in_civil_matters/l33109_en.htm> [14.08.2013]. 
45 ioseliani a., moqnili meTodis upiratesoba xist meTodTan SedarebiT 

saxelSekrulebo sakolizio samarTalSi, sadisertacio naSromi, Tsu, Tbi-

lisi, 2009, 31. 
46 zaaliSvili v., samomxmareblo da SromiTi xelSekrulebebis koliziur-

samarTlebrivi aspeqtebi, qarTuli samarTlis mimoxilva, #4(7), 2004, 688. 
47 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL  of  17  June 2008 on the law applicable to contractual obliga-

tions (Rome I). xelmisawvdomia: 

<http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0006:en:PDF> 

[8.08.2013]. 

http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33109_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33109_en.htm
http://europa.eu/legislation_summaries/justice_freedom_security/judicial_cooperation_in_civil_matters/l33109_en.htm
http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:177:0006:0006:en:PDF
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romi I reglaments iyenebs.48 am samarTlebrivi aqtiT evropuli sax-

elSekrulebo samarTali axleburad mowesrigda,49 rac SromiTi 

urTierTobebis mimarT gamosayenebel samarTlis arCevazec aisaxa. 

 

3.1.1.  gamosayenebeli samarTlis arCeva mxareTa mier 

 

zogadad, saerTaSoriso kerZo samarTlis specifikidan gamomdi-

nare, mxareebs gamosayenebeli samarTlis Tavisuflad arCevis SesaZ-

lebloba aqvT, rac romi I reglamentis me-3 muxlis pirveli punq-

tis pirvelive winadadebaSia ganmtkicebuli.50 aRniSnuli principi 

asaxulia reglamentis me-8 muxlis pirvel punqtSic, romelic Sro-

miTsamarTlebrivi urTierTobebis mimarT gamosayenebeli samarTlis 

arCevanis Tavisuflebas ganamtkicebs. amasTan, igi SromiTi urTier-

Tobisas dasaqmubulis uflebebis dacvis mizniT, garkveul damcav 

meqanizmebs iTvaliswinebs. miuxedavad imisa, rom mxareebs gamosayene-

beli samarTlis Tavisuflad arCevis SesaZlebloba eZlevaT, ar-

Ceuli samarTali dasaqmebulis imperatiulad dadgenil ZiriTad 

uflebebs ar unda ewinaaRmdegebodes.51 aRniSnuli daTqma imperati-

uli xasiaTisaa da dasaqmebulis interesebis dacviskenaa mimarTuli. 

 

 

 

 

                                                           
48 <http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf> [1.08.2013]. 
49 Zheng T., Law Applicable in the Absence of Choice – The New Article 4 of the 

Rome I Regulation, 2008, 785;  

<http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection

=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation

&type=matchall> [1.08.2013]. 
50 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL of 17 June 2008 on the law applicable to contractual obligations 

(Rome I). art. 3(1). 
51 Kunda I., Gonçalves C. M., Practical Handbook on European Private International 

Law, 2010, 21;  

<http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.p

df> [1.08.2013]. 

http://fds.oup.com/www.oup.com/pdf/13/9780199591046.pdf
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://heinonline.org/HOL/Print?handle=hein.journals/modlr71&div=47&collection=journals&set_as_cursor=2&men_tab=srchresults&terms=article|8|rome|I|regulation&type=matchall
http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.pdf
http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.pdf
http://ec.europa.eu/justice/civil/files/practical_handbook_eu_international_law_en.pdf
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3.1.2.  SeTanxmebis ararseboba gamosayenebel samarTalze 

 

sakiTxi rTuldeba im SemTxvevaSi, rodesac mxareebi Segnebulad 

ver an ar SeTanxmdebian gamosayenebeli samarTlis arCevaze. aseT 

SemTxvevaSi, romi I reglamenti SromiTi urTierTobebis specifikis 

gaTvaliswinebiT, saerTo saxelSekrulebo wesebidan gamonaklis 

normebs iTvaliswinebs.52  

reglamentis me-8 muxlis Tanaxmad, Tu mxareebs gamosayenebeli 

samarTali ar aurCeviaT, SromiTi xelSekruleba im qveynis samar-

Tals eqvemdebareba, sadac dasaqmebuli SromiTi xelSekrulebidan 

gamomdinare samuSaos asrulebs, garda im SemTxvevisa, Tu dasaqme-

buli sxva qveyanaSi droebiTaa dasaqmebuli.53  

Tu zemoaRniSnuli wesis Sesabamisad gamosayenebeli samarTlis 

dadgena SeuZlebelia, gamoiyeneba im qveynis kanonmdebloba, sadac is 

biznesi mdebareobs, romelSic dasaqmebulia daqiravebuli.54 aRniS-

nuli wesebisagan gansxvavebul mowesrigebas Seicavs me-8 muxlis me-

4 punqti, romlis Tanaxmadac, Tu garemoebebidan Cans, rom SromiTi 

xelSekruleba ara me-8 muxlis meore da mesame punqtebSi 

ganszRvrul samarTalTan, aramed ufro metad sxva qveynis samar-

TalTanaa dakavSirebuli, maSin am ukanaskneli qveynis samarTali 

gamoiyeneba.55 

 

 

 

                                                           
52 Behr v., Rome I regulation a mostly unified private international of contractual 

relationship within most of  the European Union, Journal of law and commerce, 29, 

2010-2011, 255;  

<http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=jo

ur-

nals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|la

w&type=matchall#4> [1.08.2013]. 
53 REGULATION (EC) No 593/2008 OF THE EUROPEAN PARLIAMENT AND 

OF THE COUNCIL of 17 June 2008 on the law applicable to contractual obligations 

(Rome I), Art., 8(2). 
54 Art., 8(3). 
55 Art., 8(4). 

http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
http://heinonline.org/HOL/Page?handle=hein.journals/jlac29&div=12&collection=journals&set_as_cursor=0&men_tab=srchresults&terms=rome|I|regulation|employment|law&type=matchall#4
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3.1.3.  mWidrod dakavSirebuli samarTlis koncefcia 

 

reglamentis me-8 muxlis me-4 punqtSi mocemulia Tanamedrove 

saerTaSoriso kerZosamarTlebriv urTierTobebSi gavrcelebuli da 

aRiarebuli koncefcia- `mWidrod dakavSirebuli qveynis samarTlis~ 

formula. literaturaSi farTod ganixileba sakiTxi, Tu romeli 

qveynis samarTalTan aris yvelaze mWidrod dakavSirebuli xelSe-

kruleba.56 igi moqnili meTodia da gulisxmobs, rom xelSekruleba 

im marTlwesrigiT unda mowesrigdes, romelTanac igi yvelaze mWi-

drodaa dakavSirebuli.57am koncefciis mixedviT, sasamarTlom mxed-

velobaSi xelSekrulebasTan dakavSirebuli ara mxolod erTi ro-

melime faqtobrivi garemoeba, aramed erTiani mdgomareoba unda mii-

Ros da mxolod amis Semdeg gadawyvitos, Tu romeli qveynis samar-

TliT moawesrigios xelSekruleba.58 samarTlebriv urTierTobasTan 

yvelaze mWidrod dakavSirebuli samarTlis koncefcias, rogorc 

kontinenturi evropis samarTlis sistema, ise inglisur-amerikuli 

samarTali iyenebs. es principi ZiriTadad im SemTxvevaSi gamoiyeneba, 

rodesac mxareebi mxareTa nebis avtonomiis principis gamoyenebaze 

uars amboben.59 mxareTa mier mWidrod dakavSirebuli samarTlis 

gansazRvra ZiriTadad xelSekrulebis dadebisas da misi Sesrulebis 

adgilis formirebisas xdeba.60 `aRniSnuli Teoriis mTavari Rirseba 

isaa, rom igi upiratesobas ar aniWebs romelime faqtobriv garemoe-

bas - iqneba es xelSekrulebis dadebis adgili, mxareTa moqalaqeo-

                                                           
56 liluaSvili T., saerTaSoriso kerZo samarTali, Tbilisi, 2001, 84. 
57ioseliani a., moqnili meTodis upiratesoba xist meTodTan SedarebiT 

saxelSekrulebo sakolizio samarTalSi, sadisertacio naSromi, Tsu, Tbi-

lisi, 2009, 127. 
58 ioseliani a., xelSekrulebis momwesrigebeli samarTali, rodesac mxa-

reebs igi ar aurCeviaT (arCevani, romelic qarTvelma kanonmdebelma gaake-

Ta), qarTuli samarTlis mimoxilva, #4(10), 2007, 506. 
59 gabisonia z., qarTuli saerTaSoriso kerZo samarTali, meore gadamuSave-

buli gamocema, Tbilisi, 2011, 310. 
60 Schmithof M. C., Export Trade, The Law and Practice of International Trade, 

London, 1990, 216. 
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ba, xelSekrulebis Sesrulebis adgili Tu sxva, yvelaferi damoki-

debulia konkretul saqmeze~.61 

 

3.2. gamosayenebeli samarTlis axleburi mowesrigeba 

 

romi I-ma evrokavSiris sakolizio samarTli axleburad moawe-

sriga. uaryofil iqna is moZvelebuli midgomebi, romlebic evro-

kavSiris wevri saxelmwifoebis sakanonmdeblo bazaSi iyo asaxuli 

da Sesabamisad, saerTaSoriso Sromis samarTalic swored aRniS-

nuli Tanamedrove reglamentis mowesrigebis farglebSi moeqca. 

 

3.3. sakanonmdeblo rekomendaciebi 

 

`saerTaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 

38-e muxli moicavs ramdenime saxis samarTalurTierTobas da 

gansxvavebuli wesebis erTobliobas, rac normas gaugebarsa da 

praqtikuli TvalsazrisiT usargeblos xdis. aRniSnulidan gamomdi-

nare, es wesebi erTmaneTTan Seusabamoa da saerTaSoriso gamocdile-

bis gaTvaliswinebiT met dakonkretebas saWiroebs. umjobesia `saer-

TaSoriso kerZo samarTlis Sesaxeb~ saqarTvelos kanonis 38-e 

muxls daematos 38-e prima muxli, sadac SromiTi urTierTobebisas 

gamosayenebeli samarTlis sakiTxi detalurad mowesrigdeba. sasur-

velia, xsenebuli muxli Semdegnairad Camoyalibdes: 

 SromiTi urTierTobidan gamomdinare ufleba-

movaleobebis gansazRvra, kerZod, xelSekrulebaTa ganmar-

teba, Sesruleba, Sewyveta, agreTve, baTilobis Sedegebi, 

valdebulebaTa darRveva, winasaxelSekrulebo da xelSe-

krulebis Semdgomi valdebulebebis darRvevis CaTvliT mxa-

reTa mier arCeuli samarTliT wesrigdeba; 

                                                           
61 ioseliani a., xelSekrulebis momwesrigebeli samarTali, rodesac mxa-

reebs igi ar aurCeviaT (arCevani, romelic qarTvelma kanonmdebelma gaake-

Ta), qarTuli samarTlis mimoxilva, #4(10), 2007, 506. 
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 mxareTa mier arCeuli samarTali miiCneva baTilad, 

Tu igi dasaqmebulis imperatiulad dadgenil ZiriTad uf-

lebebs ugulvebelyofs. 

 Tu mxareebs gamosayenebeli samarTali ar aurCeviaT, 

SromiTi xelSekruleba im qveynis samarTals eqvemdebareba, 

sadac dasaqmebuli SromiTi xelSekrulebidan gamomdinare 

samuSaos asrulebs, garda im SemTxvevisa, Tu dasaqmebuli 

sxva qveyanaSi droebiTaa dasaqmebuli. 

 im SemTxvevaSi, Tu zemoaRniSnuli wesis Sesabamisad 

gamosayenebeli samarTlis dadgena SeuZlebelia, gamoiyeneba 

im qveynis kanonmdebloba, sadac is biznesi, mdebareobs ro-

melSic dasaqmebulia daqiravebuli. 

 Tu garemoebebidan Cans, rom SromiTi xelSekruleba 

ara am muxlis me-3 da me-4 punqtebiT gaTvaliswinebul 

qveynis samarTalTan, aramed ufro metad sxva qveynis 

marTlwesrigTanaa dakavSirebuli, maSin am ukanaskneli qvey-

nis samarTali gamoiyeneba. 

aseTi sakanonmdeblo CanaweriT gaziarebuli iqneba saerTaSoriso 

gamocdileba da muSa-mosamsaxureTa uflebebis dacvis imperatiuli 

wesebi. Sesabamisad, miviRebT met-naklebad interesTa Rirebulebebis 

dabalansebul sakanonmdeblo normas, rac Tanamedrove qarTuli 

saerTaSoriso Sromis samarTlis ganviTarebisaTvis umniSvnelovane-

sia. 

 

daskvna 

 

warmodgenili msjelobidan gamomdinare, qarTuli saerTaSoriso 

kerZo samarTali SromiTi urTierTobebis samarTlebriv mowesrige-

bas ar gvTavazobs. aRniSnuli, savaraudod, aixsneba imiT, rom qar-

Tuli samarTlisaTvis jer kidev ucxoa iseTi samarTlebrivi prob-

lemebi, romlebic e.w. `ucxo elementiTaa~ datvirTuli. ekonomi-

kuri ganviTarebisa da investiciebis mozidvis mzard pirobebSi dRis 

wesrigSi sul male dadgeba aRniSnuli samarTalurTierTobis saka-

nonmdeblo mowesrigebis sakiTxi. Sesabamisad, qarTvel kanonmdebels 
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mTeli rigi sakiTxebis axleburad gadawyveta mouwevs. saerTaSo-

riso SromiT urTierTobebTan dakavSirebiT calkeuli qveynebis ka-

nonmdeblobis mizani iseTi samarTlebrivi garemos Seqmnaa, sadac 

masSi monawile mxareTa ufleba-movaleobebi amomwuravad iqneba mo-

wesrigebuli. amdenad, sasurvelia, qarTvelma kanonmdebelma gaiTva-

liswinos saerTaSoriso gamocdileba da Tanamedrove midgomebi, 

rac, erTi mxriv, mxareTa uflebebis dacvasa da meore mxriv, samo-

qalaqosamarTlebrivi brunvis stabilurobis uzrunvelyofas Seu-

wyobs xels. 
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nino lipartia 

 

saarbitraJo gadawyvetilebis cnobasa da  

aRsrulebaze uaris Tqmis safuZvelebi  

sajaro wesrigTan mimarTebiT 

 

Sesavali 

 

saqarTveloSiDdavis gadawyvetis alternatiuli saSualebebis 

ganviTareba aTeul welze cota mets iTvlis. 1997 wlis „kerZo 

arbitraJis Sesaxeb“ saqarTvelos kanonma mxareebs ufleba darTo 

SeTanxmebis SemTxvevaSi dava gansaxilvelad arbitraJisaTvis gadae-

caT. aRniSnuli kanoni Zireuli cvlilebebis ganxorcielebas uda-

vod saWiroebda da misi saerTaSoriso standartebTan miaxloeba 

aucilebeli iyo. 

2009 wels miRebuli iqna axali kanoni „arbitraJis Sesaxeb“, 

romelic evropuli qveynebisa Tu saerTaSoriso organizaciebis mier 

SemuSavebul rekomendaciebs iTvaliswinebda. axalma kanonma sru-

liad gansxvavebuli wesebi daadgina, romelic arbitraJis mier miRe-

buli gadawyvetilebis sasamarTlos mier cnoba-aRsrulebasTanaa 

dakavSirebuli. kerZod, miRebuli saarbitraJo gadawyvetileba cno-

bisa da aRsrulebis mizniT waredgineba sasamarTlos, romelic mas 

amowmebs da iRebs gadawyvetilebas gancxadebis dakmayofilebisa 

an/da masze uaris Tqmis Sesaxeb. kanoni iTvaliswinebs cnobasa da 

aRsrulebaze uaris Tqmis safuZvlebs, romelTa Soris yvelaze zo-

gad safuZvels sajaro wesrigTan winaaRmdegobis miTiTeba warmoad-

gens.  

naSromi exeba saarbitraJo gadawyvetilebis cnobasa da aRsrule-

baze uaris Tqmis safuZvlebis ganxilvas sajaro wesrigTan mimarTe-

biT. sajaro wesrigis ganmartebisa da misi ganxorcielebisas sasa-

marTlo praqtikaSi warmoSobil problemur sakiTxebs. naSromi 

efuZneba moqmedi kanonmdeblobisa da saerTaSoriso praqtikis ana-

lizs, romlis gacnobac mniSvnelovnad dagvexmareba ukeT gavaanali-



126 

zoT sajaro wesrigTan dakavSirebuli problemuri sakiTxebi. aseve, 

msjeloba warimarTeba sasamarTlos mier dadgenili praqtika sa-

jaro wesrigis ganmartebisa Tu misi gamoyenebis Sesaxeb. 

 

1. saarbitraJo gadawyvetilebis aRsrulebasTan dakavSirebuli 

samarTlis wyaroebi 

 

arbitraJTan dakavSirebul pirvel saerTaSoriso aqts 1923 

wlis Jenevis protokoli1 warmoadgenda da 1927 wlis Jenevis kon-

vencia `ucxouri saarbitraJo gadawyvetilebis aRsrulebis Se-

saxeb”2. savaWro urTierTobebis ganviTarebam cvlilebebis ganxorci-

elebis aucilebloba moiTxova. 1958 wels miRebuli iqna niu-iorkis 

konvencia `ucxo qveynis saarbitraJo gadawyvetilebis cnobasa da 

aRsrulebis Sesaxeb~, romelic erT-erTi yvelaze mniSvnelovani 

normatiuli aqtia aRniSnuli sferos mowesrigebisas.  

konvencia saerTaSoriso kerZo samarTlis sferoSi umniSnvelo-

vanes normatiuli aqtia. komerciul urTierTobaTa ganviTarebam da 

gaRrmavebam arbitraJis ganviTareba gamoiwvia. konvenciis xel-

Semkvrel saxelmwifoTa kanonmdeblobaSi konvenciiT dadgenili sa-

valdebulo normebis gaTvaliswineba moxda.  

miuxedavad imisa, rom saqarTvelo konvenciis wevri qveyna 1994 

wels gaxda, 2009 wlamde misi ratificireba ver moxerxda. 1999 

wlis kanoni `kerZo arbitraJis Sesaxeb~ mxolod Sidasaxelmwifoe-

briv, erovnuli arbitraJis saqmianobas awesrigebda da ar iTvalis-

winebda gaeros saerTaSoriso savaWro samarTlis komisiis `komer-

ciuli arbitraJis Sesaxeb~ modeluri kanonis principebsa da we-

sebs. Sesabamisad, axali kanonis amoqmedebamde, ucxouri saarbitraJo 

gadawyvetilebis aRsrulebasTan dakavSirebuli Sida normatiuli 

aqti ar arsebobda. 

dasaxelebul modeluri kanonisa da konvenciis safuZvelze, 

2009 wels SemuSavda `arbitraJis Sesaxeb~ saqarTvelos kanonis 

                                                           
1 Protocol on Arbitration Clause, Geneva 1923. 
2 Convention on the Execution of foreign Arbitral Awards, Signed at Geneva, 1927.  
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axali redaqcia, romelmac gadawyvetilebis cnobasa da aRsrulebas-

Tan dakavSirebiT novaciuri debulebebi gaiTvaliswina. 

 

U2. ucxouri saarbitraJo gadawyvetilebis aRsrulebis arsi da 

procedura 

 

iuridiul literaturSi arbitraJis gadawyvetilebis cnobas 

ganmartaven, rogorc sasamarTlos dasturs, rom es gadawyvetileba 

sabolooa da savaldebuloa mxareebisaTvis. amis Semdgom mxareebs 

ufleba erTmevaT imave davis saganze xelaxla mimarTon davis ganm-

xilvel organos. aRniSnuli res judicata-s princips afiqsirebs.  

saarbitraJo gadawyvetilebis aRsruleba damoukidebuli etapia. 

igi iZulebiTi aRsrulebis aucilebel pirobas warmoadgens. konkre-

tuli samarTlebrivi Sedegi mxareebs mxolod sasamarTlos mier 

gadawyvetilebis aRsrulebis Semdeg SeiZleba daudgeT. praqtikaSi, 

mxareebis gadawyvetilebis aRsrulebas iTxoven, rac TavisTavad mis 

cnobasac gulisxmobs, Tumca gadawyvetilebis cnoba, aRsrulebis 

gareSec aris SesaZlebeli.3 

gadawyvetilebis aRsrulebis damabrkolebeli garemoebebis Camo-

naTvali gaTvaliswinebulia 45-e muxlSi, romelic niu-iorkis kon-

vencis me-5 muxlis identuria. 

`kerZo arbitraJis Sesaxeb~ saqarTvelos kanonis moqmedebis pe-

riodSi saarbitraJo gadawyvetilebebis miRebis praqtikam aCvena, 

rom am organos mier miRebuli gadawyvetilebebiT irRveoda mxareTa 

ara marto saproceso, aramed materialur-samarTlebrivi uflebebic. 

swored amitomaa, rom `arbitraJis Sesaxeb~ axalma kanonma sasamar-

Tlos kompetenciis farglebi saarbitraJo gadawyvetilebis cnobasa 

da aRsrulebasTan mimarTebiT gaafarTova. `arbitraJis Sesaxeb~ ka-

nonis Sesabamisad, cvlilebebi saqarTvelos  samoqalaqo saproceso 

kodeqsSi Sevida, kerZod, 2009 wlis 19 ivniss am kodeqss daemata 

meSvide primi kari `sasamarTlos monawileoba saarbitraJo ganxil-

vasa da saarbitraJo gadawyvetilebis aRsrulebaSi~. samoqalaqo 

                                                           
3 cercvaZe g., saerTaSoriso arbitraJi,  2009, 510 
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saproceso kodeqsis Sesabamisi normebiT erTmaneTisgan gamijnulia 

pirveli instanciis, saapelacio da sakasacio sasamarTloebis ufle-

bamosilebebi saarbitraJo warmoebasTan dakavSirebul sakiTxebze.  

`arbitraJis Sesaxeb~ saqarTvelos kanonis 44-e muxli saarbi-

traJo gadawyvetilebis cnobisa da aRsrulebis sakiTxebs exeba.Aam 

muxlis pirveli punqtis meore winadadebis Tanaxmad, `saqarTveloSi 

gamotanili gadawyvetilebebis cnobasTan da aRsrulebasTan dakavSi-

rebiT uflebamosil sasamarTlod iTvleba saapelacio sasamar-

Tloebi~. Aamdenad, im SemTxvevaSi, Tu mxare Tavisi nebiT ar asru-

lebs saarbitraJo gadawyvetilebas, dainteresebuli mxare gadawy-

vetilebis cnobisa da aRsrulebis moTxovniT mimarTavs sasamar-

Tlos. dainteresebuli pirisaTvis uzrunvelyofilia mis sasargeb-

lod gamotanili aseTi gadawyvetilebis aRsruleba, ris gamoc da-

vis alternatiuli gadawyvetis mocemuli organo kerZo samarTlis 

subieqtebis darRveuli uflebis dacvis sakmaod efeqturi saSuale-

baa.  

saarbitraJo gadawyvetilebis aRsrulebis Taobaze gadawyveti-

leba saapelacio sasamarTlos ganCinebis formiT gamoaqvs. saarbi-

traJo gadawyvetilebis aRsrulebis Taobaze ganCinebasTan erTad 

mxares saaRsrulebo furceli eZleva. saapelacio sasamarTlos gan-

Cineba saarbitraJo gadawyvetilebis aRsrulebis Taobaze sabolooa, 

rac imas niSnavs, rom aseT ganCinebaze sakasacio an kerZo saCivari 

ar daiSveba.  

ucxouri saarbitraJo gadawyvetileba saqarTvelos teritoriaze 

mxolod im SemTxvevaSi SeiZleba iZulebiT aRsrulebas daeqvemdeba-

ros, Tu sasamarTlo cnobasa da aRsrulebas moaxdens. ucxouri 

saarbitraJo gadawyvetilebis cnobisas saqme meore qveynis terito-

riaze ucxouri aqtis moqmedebis gafarTovebas Seexeba, magram mxo-

lod im SemTxvevaSi, Tu ar arsebobs mis cnobaze uaris Tqmis sa-

fuZvlebi. 2009 wlamde ucxo qveynis sasamarTlosa da saarbitraJo 

gadawyvetilebis cnoba `saerTaSoriso kerZo samarTlis Sesaxeb~ 

saqarTvelos kanoniT gaTvaliswinebuli wesiT xdeboda.Aam kanonis 

68-e muxli iTvaliswinebda, gadawyvetilebis cnobis damabrkolebel 

garemoebebs, Tumca, saarbitraJo gadawyvetilebasTan dakavSirebuli 
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normebis gaTvaliswineba `arbitraJis Sesaxeb~ axali kanoniT moxda. 

amgvarad, ucxouri saarbitraJo gadawyvetilebis cnobiT ucxouri 

aqtis Seyvana xdeba, daqvemdebareba meore qveynis samarTlebriv sis-

temaSi.4 

`arbitraJis Sesaxeb~ saqarTvelos kanoni ucxouri saarbitraJo 

gadawyvetilebis cnobasa da aRsrulebaze uflebamosil organos 

asaxelebs. 44-e muxlis pirveli punqtis Sesabamisad, saqarTvelos 

farglebs gareT gamotanil gadawyvetilebebTan dakavSirebiT ufle-

bamosil organos saqarTvelos uzenaesi sasamarTlo warmoadgens, 

romelic ixilavs wardgenil gancxadebas da `arbitraJis Sesaxeb~ 

kanonis safuZvelze iRebs gadawyvetilebas. 

 

3. saarbitraJo gadawyvetilebis cnobasa da aRsrulebaze uaris 

Tqmis safuZvlebi 

 

`arbitraJis Sesaxeb~ saqarTvelos kanonis 45-e muxlisa da niu-

iorkis konvenciis mexuTe muxlis Sesabamisad, `mxares SeiZleba ua-

ri eTqvas gadawyvetilebis cnobasa da aRsrulebaze~ mxolod kano-

niT pirdapir gaTvaliswinebuli safuZvlebis arsebobisas. aRsaniSna-

via erTi garemoeba: ganmartebas saWiroebs termini `SeiZleba uari 

eTqvas~,  kanonSi arsebul teqnikur Secdomas warmoadgens Tu mosa-

marTles aniWebs diskreciul uflebamosilebas romelime safuZvlis 

arsebobisas - uari ganacxados aRsrulebaze an aRasrulos saarbi-

traJo gadawyvetileba. 

iuridiuli literaturaSi arsebobs amasTan dakavSirebiT mosa-

zreba, rom amgvari ganmarteba mxolod teqnikur Secdomas warmoad-

gens. niu-iorkis konvenciis oficialuri avTenturi Targmani arse-

bobs inglisur, frangul, espanur, Cinur da rusul enebze. Ti-

Toeuli maTgani Tanabari Zalis mqonea. am muxlTan dakavSirebuli 

Canaweri inglisur da frangul enebze arsebul dokumentSi erTma-

                                                           
4  goTua l., ucxo qveynis sasamarTlo gadawyvetilebebisa da ucxouri 

saarbitraJo gadawyvetilebebis aRsruleba (sadicertacio naSromi, daculia 

2010 wlis 6 dekembers), Tbilisi, 2009, 13. 
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neTisagan ganxsvavdeba. kerZod, inglisuri Targmani iTvaliswinebs 

diskreciul Canawers, rom mxares SeiZleba uari eTqvas, xolo 

franguli teqsti gamoricxavs amgvari diskrecias da sasamarTlos 

akisrebs valdebulebas, yovelgvari diskreciis gareSe, konkretuli 

safuZvlis arsebobisas, uari Tqvas gadawyvetilebis cnobasa da aR-

srulebaze. sasamarTlosaTvis diskreciis miniWeba, vfiqrob, konven-

ciis miznebs ewinaaRmdegeba, miviCnev, rom konvenciiT gaTvaliswi-

nebulia sasamarTlos valdebuleba, ar moaxdinos kanonis darRveviT 

miRebuli saarbitraJo gadawyvetilebis cnoba da aRsruleba.5 

gadawyvetilebis aRsrulebaze uaris Tqmis mxolod zustad gan-

sazRvruli safuZvelebi arsebobs. sasamarTlo gadawyvetilebis mi-

Rebisas, moklebulia SesaZleblobas, gascdes kanoniT gaTvaliswine-

bul safuZvlebs da cnobasa da aRsrulebaze uari sxva safuZvelze 

miTiTebiT ganacxados. aRniSnulic arbitraJis erT-erT dadebiT 

mxared unda iqnas ganxiluli, radgan sasamarTlos moqmedebis far-

glebi sakmaod SezRudulia. 

gadawyvetilebis cnobasa da aRsrulebaze uaris Tqmis safuZ-

vlebi or `jgufad~ iyofa. `arbitraJis Sesaxeb~ saqarTvelos kano-

nis 45-e muxlis pirveli nawili iTvaliswinebs safuZvlebs, roca 

mxares eniWeba uaris Tqmis safuZvelze miTiTebisa da misi mtkicebis 

tvirTi. damarcxebuli mxare valdebulia, saTanado mtkicebulebisa 

da faqtobrivi garemoebebis miTiTebiT daamtkicos uaris Tqmis ro-

melime safuZvlis arseboba. meore punqtiT gaTvaliswinebuli sa-

fuZvlebis miTiTeba da gamokvleva sasamarTlos valdebulebas war-

moadgens.6 

`arbitraJis Sesaxeb~ saqarTvelos kanonis 45-e muxlis pirveli 

nawilis mixedviT im qveynis miuxedavad, sadac gamotanili iqna 

saarbitraJo gadawyvetileba, am gadawyvetilebis cnobasa da aR-

srulebaze mxares SeiZleba uari eTqvas, Tu:  

1. mxare, romlis winaaRmdegac miRebulia saarbitraJo gadawyve-

tileba sarCeliT mimarTavs sasamarTlos da daamtkicebs, rom 

                                                           
5 Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary 

on the New York Convention, Kronke, Nacimiento,et al 2010, 366. 
6 cercvaZe g., saerTaSoriso arbitraJi, Tbilisi, 2009, 521. 
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a.a. saarbitraJoO SeTanxmebis mxare iyo qmeduunaro;  

a.b. im samarTlebrivi normebis mixedviT, romelzedac mxareebma 

saarbitraJo SeTanxmebaSi miuTiTes, xolo aseTi miTiTebis ararse-

bobisas, im qveynis kanonmdeblobis Tanaxmad, sadac gamotanili iqna 

saabitraJo gadawyvetileba, saarbitraJo SeTanxmeba baTilia an Za-

ladakargulia. 

a.g. mxare ar iyo jerovnad informirebuli arbitris daniSvnis 

an saabitraJo ganxilvis Sesaxeb, an sxva sapatio mizezebis gamo ver 

miiRo monawileoba saarbitraJo ganxilvaSi. 

a.d. saarbitraJo gadawyvetileba gamotanilia im davis Sesaxeb, 

romelic gaTvaliswinebuli ar iyo saarbitraJo SeTanxebiT, an exeba 

sakiTxs, romelic scildeba saarbitraJo SeTanxmebis farglebs.  

a.e. arbitraJis Semadgenloba an saarbitraJo warmoeba ar Seesaba-

meba mxareTa SeTanxmebas, xolo aseTi SeTanxebis ararsebobisas im 

qveynis kanons, sadac Catarda saarbitraJo warmoeba. 

a.v. saarbitraJo gadawyvetileba ar Sesula kanonier ZalaSi, 

an/da gauqmebuli an SeCerda im qveynis sasamarTlos mier, sadac 

gadawyvetileba iqna gamotanili, an im qveynis sasamarTlos mier, 

romlis samarTlis mixedviTac iqna gadawyvetileba gamotanili. 

 

b) sasamarTlo daadgens, rom: 

b.a. saqarTvelos kanonmdeblobis mixedviT, dava ar SeiZleba iyos 

arbitraJis ganxilvis sagani; 

b.b. saabitraJo gadawyvetileba ewinaaRmdegeba sajaro wesrigs. 

es ukanaskneli gadawyvetilebis cnobisa aRsrulebaze uaris 

Tqmis yvelaze saintereso safuZvels warmoadgens. Mmodeluri ka-

noni da niu-iorkis konvencia sajaro wesrigTan winaaRdegobis akr-

Zalvis miTiTebas Seicavs, rogorc sasamarTlos ukanasknel SesaZ-

leblobas uari Tqvas arasasurveli gadawyvetilebis cnobasa da 

aRsrulebaze. 

sajaro wesrigis Sesaxeb mravali Teoria arsebobs da igi calke 

kvlevis sagans warmoadgens. Pprofesori b. zoiZe sajaro wesrigis 

cnebas Semdegnairad ganmartavs: ,,masSi igulisxmeba samoqalaqo 

brunvis fundamentaluri principebi, rogoricaa sakuTrebis, xelSe-
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krulebisa da mewarmeobis Tavisuflebani da a.S. sajaro wesrigis 

darRveviT ilaxeba ara mxolod urTierTobis konkretuli monawi-

lis uflebebi, aramed igi vnebas ayenebs upirvelesad, saxelmwifosa 

da sazogadoebis interesebs~.7 

niu-iorkis konvencia sajaro wesrigis ganamartebas ar axdens, 

Sesabamisad, saxelmwifo uflebamosilia sakuTari principebidan ga-

momdinare, sakuTari sajaro wesrigi Tavad gansazRvros. sasamar-

Tlos mier dadgenili praqtikidan Tu Teoriuli masalebidan ga-

momdinare, ganisazRvra sajaro wesrigis (ordre public) TiTqmis un-

iversaluri definicia. `sajaro wesrigi warmoadgens yvela saxelm-

wifosa da saerTaSoriso organizaciaTa (extra-national community) 

ekonomikuri, samarTlebrivi, moraluri, politikuri, religiuri da 

socialuri fundamenturi standartebis erTobliobas.~8 

 

3.1. sajaro wesrigis saxeebi 

 

sajaro wesrigis dayofa Semdegnairad xdeba: 1. erovnuli, 2. 

saerTaSoriso, 3. transnacionaluri.Aaseve, gamoyofen materialursa 

da saproceso - samarTlebriv sajaro wesrigs. 

erovnuli anu `Sida~ sajaro wesrigi saxelmwifos mier erov-

nuli kanonmdeblobiT aRiarebul moralisa da samarTlis fundamen-

tur principebs moicavs. imperatiuli normebis gaTvaliswineba qvey-

nis kanonmdeblobiT xdeba, raTa daculi iqnas saxelmwifos mier 

aRiarebuli interesebi.9 sajaro wesrigis Sinaarsi sxvadasxva qveya-

                                                           
7 saqarTvelos samoqalaqo kodeqsis komentari, wigni pirveli (samarTali), 

Tbilisi, 1999, 178.  ix., citireba ioseliani al., sadiseratio naSromi 

moqnili meTodis upiratesoba xist meTodTan SedarebiT saxelSekrulebo 

sakolizio samarTalSi, Tbilisi, 2010, 95. 
8 Choi S., Symposium Issue, The Interaction Between National Courts and Interna-

tional Tribunal, Note, Judicial Enforcement of Arbitration Awards Under The ICSID 

and New York Conventions, New York University Journal of International Law and 

Politics, (Fall 1995-Winter 1996), 18. 
9 James D. Fry, Désordre Public International under the New York Convention: 

Wither Truly International Public Policy, Chinese Journal of International Law 

(March 2009), 81-86. ix., citireba, Rohullah A. Grounds for Refusing Enforce-
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naSi gansxvavebulia. saxelmwifo Tavisi interesebidan gamomdinare, 

Tavad gansazRvravs, Tu ra warmoadgens misi kanonmdeblobis umTa-

vres da umniSvnelovanes princips.10 

saerTaSoriso sajaro wesrigi Semdegnairad Camoyalibda: `igi 

erovnuli kanonmdeblobiT gaTvaliswinebuli moralisa da kanonis 

savaldebulo normebis erTobliobas warmodgens da im urTierTobe-

bis mimarT gamoiyeneba, romelSic saerTaSoriso elementia warmod-

genili. Ees SeiZleba iyos xelSekrulebis mxareebi sxvadasxva qvey-

nidan, xelSekrulebis mimarT gamosayenebeli ucxo qveynis samarTa-

li da aS. saerTaSoriso sajaro wesrigi ufro viwroa da ufro 

liberaluria, vidre erovnuli sajaro wesrigi, romelic qveynis 

erovnuli gadawyvetilebis mimarT unda iqnas gamoyenebuli.11 

yvelaze bundovan da gaurkvevel sakiTxs transnacionaluri sa-

jaro wesrigis ganmarteba warmoadgens. masTan dakavSirebuli mosa-

zrebebi ganxvavebuli da urTierTsawinaaRmdegoa. transnacionaluri 

sajaro wesrigi araa mxolod erTi saxelwifos imperatiuli norme-

bi, aramed, moicavs bunebiTi samarTalis fundamentur wesebs, un-

iversaluri samarTlis ZiriTad principebs, saerTaSoriso sajaro 

samarTlis jus cogens gaTvaliswinebul wesebs, civilizirebuli ere-

bis mier cnobil zogad principebs - moralis da sajaro wesrigis 

Sesaxeb. 12 moralis zogad principebs, rogoricaa korufciis, narko-

trefikingis, terorizmis, kontrabandis dauSvebloba da aS. 

transnacionaluri sajaro wesrigis cneba ZiriTadi wesebisa da 

principebis erTobliobas moicavs, maT Soris standartebs, normebsa 

                                                                                                                             
ment of Foreign Arbitral Awards under the New York Convention, 

<http://ssrn.com/abstract=1616746> [03.12.2013] 
10 Jay R. Sever, Comment: The Relaxation of Inarbitrability and Public Policy 

Checks on U.S. And Foreign Arbitration: Arbitration out of Control? 65 Tul. L. Rev. 

1661, (1991)p. 1666. ix., citireba., Rohullah A. igive, 20. 
11 Rohullah A., Grounds for Refusing Enforcement of Foreign Arbitral Awards under 

the New York Convention, 20, http://ssrn.com/abstract=1616746, [03.12.2013] 
12

 Berger, The Modern Trend Towards Exclusion of Recourse Against Trasnational 

Arbitral Awards: European Perspective, 12 Fordham ILJ, 1989, no. p. 642. ix., ci-

tireba., aleqsandre ioseliani sadisertacio naSromi moqnili meTodis 

upiratesoba xist meTodTan SedarebiT  saxelSekrulebo sakolizio samar-

TalSi, Tbilisi, 2010, 95. 

http://ssrn.com/abstract=1616746
http://ssrn.com/abstract=1616746
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da Cveulebebs, romelic msoflios sazogadoebis mieraa miRe-

buli.Aaseve, Cveulebaze dafuZnebuli samarTlis wesebis erTobli-

obas, romelic saxelmwifos Sida kanonmdeblobis nawili araa, Tum-

ca igi gamoyenebuli unda iqnas arbitris mier, raTa cnobasa da 

aRsrulebaze uaris Tqma ar moxdes.AaRniSnuli principebi da wesebi 

arc saerTaSoriso da arc erovnul samarTals ar miekuTvneba, 

aramed - lex mercatoria, lex sportive, lex electronica.13   

mTavari gansxvaveba erovnul (tradiciul) da transnacionalur 

sajaro wesrigs Soris isaa, rom pirvelis mizania sasamarTlo qvey-

nis samarTlisF(lex fori) fundamentaluri principebi daicvas, xolo 

meore mowodebulia daicvas is  Rirebulebebi, rac saerToa mowi-

nave kacobriobisaTvis (anu civilizirebuli erebisaTvis).14 

 

3.2. saprocesosamarTlebrivi sajaro wesrigi 

 

sajaro wesrigis diferencireba aseve misi bunebidan gamomdinare 

xdeba. saprocesosamarTlebrivi sajaro wesrigi darRveulad iT-

vleba, roca saarbitraJo warmoebis dros darRveulia im qveynis 

saproceso samarTlebrivi imperatiuli normebi,  sadac gadawyveti-

lebis cnoba da aRsrulebaa moTxovnili. saqarTvelos teritoriaze  

samoqalaqo samarTalwarmoeba samoqalaqo saproceso kodeqsis Sesa-

bamisad xorcieldeba, xolo am kodeqsiT gaTvaliswinebuli impera-

tiuli normebis darRveva sajaro wesrigis darRvevas warmoadgens. 

igive wesi saarbitraJo samarTalwarmoebaze vrceldeba. 

arbitraJi valdebulia davis ganxilvisas daicvas samoqalaqo sa-

proceso samarTlebrivi yvela principi, winaaRmdeg SemTxvevaSi sa-

samarTlo uars ityvis kanonis darRveviT miRebuli gadawyvetilebis 

cnobasa da aRsrulebaze. saproceso samarTlebrivi sajaro wesrigi 

                                                           
13 James D. Fry, Désordre Public International under the New York Convention: 

Wither Truly International Public Policy. Chinese Journal of International Law, Vol. 

8, 88. ix., citireba, Rohullah A, Rohullah A. Grounds for Refusing Enforcement 

of Foreign Arbitral Awards under the New York Convention, 21. 
14  ioseliani al., sadisertacio naSromi moqnili meTodis upiratesoba 

xist meTodTan SedarebiT saxelSekrulebo sakolizio samarTalSi, Tbili-

si, 2010, 101. 



135 

samoqalaqo saproceso samarTlebrivi yvela ZiriTadi da umniSv-

nelovanesi principis erTobliobas warmoadgens. saxelmwifo gadawy-

vetilebis aRsrulebisas SeboWilia saproceso samarTlebrivi saja-

ro wesrigis imperatuli normebiT da valdebulia „saproceso sa-

marTlianobis fundamentaluri normebi“ daicvas.15 

qveynis Sida kanonmdeblobiT gaTvaliswinebuli savaldebulo sa-

procesosamarTlebrivi normebi, romelic arbitraJTan dakavSirebul 

urTierTobas awesrigebs erTmaneTisagan gansxvavebulia. saarbitraJo 

procesebze erTgvari kontrolis dawesebis aucilebloba, ewinaaRm-

degeba saerTaSoriso komerciul interesebs da mxareTa avtonomiis 

farglebis SezRudvas warmoadgens. sajaro wesrigi ki mimarTulia 

saerTaSoriso komerciul arbitraJebTan dakavSirebuli kanonmdeb-

lobis unificerebasa da harmonizaciasTan. 

saproceso samarTlebrivi sajaro wesrigi umniSvelovanesi ele-

mentia. amiT samarTliani sasamarTlos uflebis ganxorcielebis 

SesaZlebloba eniWeba mxares. UNCITRAL-is modeluri kanoni 

`saerTaSoriso komerciuli arbitraJis Sesaxeb~ savaldebulo nor-

mas iTvaliswinebs, rom mxareebi Tanasworuflebiani arian saarbi-

traJi saqmis ganxilvis dros. TiTeuli mxares Tanabari SesaZleb-

loba unda mieces warmodgenili iyos saarbitraJo saqmis ganxilvi-

sas. amave kanonis 24-e muxlis mixedviT, `mxareebs winaswar unda 

ecnoboT saqmis ganxilvis Sesaxeb da unda mieceT gonivruli vada 

saqmis saTanado mosamzadeblad.~ amave kanonis 23-e muxlis mixedviT, 

„erTi mxarisaTvis gadacemuli yvela dokumenti unda gadaegzavnos 

meore mxares“.  arbitraJTan dakavSirebuli yvela normatiuli aqti 

moicavs mxaris uflebas, monawileoba miiRos saarbitraJo ganxil-

vaSi, droulad iqnas informirebuli arbitris daniSvnis, saarbi-

traJo warmoebis dawyebis Sesaxeb, mieces gonivruli vada warmoad-

ginos sakuTari mosazreba da Sesabamisi mtkicebulebebi saarbitraJo 

sarCelTan dakavSirebiT, droulad gadaegzavnos saqmisaTvis arsebi-

Ti mniSvnelobis mqone yvela dokumenti, saarbitraJo ganxilvisas 

                                                           
15 cercvaZe g., saerTaSoriso arbitraJi, Tbilisi, 2009, 518. 
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warmodgenili iqnas advokatis mier.   aRniSnuli saarbitraJo war-

moebis umTavres principebs warmoadgens. 

 

3.2.1. arbitris daniSvna da uflebamosilebis ganxorcileba 

 

samarTliani sasamarTlos uflebis erTi-erTi elementia arbi-

tris mier sworad ganxorcielebuli samarTalwarmoeba. arbitraJis 

principidan gamomdinare, mxareebi uflebamosilni arian damoukideb-

lad airCion arbitri an/da SeTanxmdnen arbitr(eb)is arCevis wesze. 

sxvadasxva samarTlis sistemaSi mxareebis Tavisufleba arbitris 

arCevasTan dakavSirebiT izRudeba sajaro wesrigis imperatiuli 

normebiT. arbitris uflebamosilebis ganxorcieleba yvela SemTxve-

vaSi unda moxdes obieqturad da kanonierad. yvela arbitri valde-

bulia, saarbitraJo ganxilvis dawyebamde, ganacxados im garemoe-

bebis Sesaxeb, romelic maT obieqturobaSi eWvis Setanis safuZveli 

SeiZleba gaxdes. saerTaSoriso praqtikaSi dadgenili wesebis Sesa-

bamisad,  arbitris acilebis safuZvels nebismieri garemoeba war-

moadgens, ramac „arbitris miukerZoeblobaSi eWvis Setanis goni-

vruli safuZveli SeiZleba Seqmnas“.16  

arbitri, movaleobis ganxorcielebisas mosamarTlis msgavsad, 

unda iyos damoukidebeli da miukerZoebeli. winaaRmdeg SemTxvevaSi, 

mxaris mier arbitris araobieqturobasa an/da mikerZoebaze miTiTeba 

SeiZleba gaxdes gadawyvetilebis cnobasa da aRsrulebaze uaris 

Tqmis safuZveli.  UNCITRAL-is saarbitraJo wesebis me-9 muxlis 

mixedviT, `arbitri valdebulia saqmis ganxilvis dawyebamde gaam-

JRavnos yvela is garemoeba, romelic SeiZleba gonivruli eWvis 

Seqmnis safuZveli gaxdes arbitris obieqturobasa da damoukideb-

lobaSi. mxares droulad unda miewodos informacia yvela garemoe-

bis Sesaxeb. me-10 muxlis mixedviT, Sesabamisi safuZvlis arsebobis 

SemTxvevaSi `arbitri SeiZleba acilebuli iqnes, Tu arsebobs arbi-

tris obieqtur moqmedebaSi gonivruli eWvis Setanis safuZveli“. am 

wesis darRveviT miRebuli saarbitraJo gadawyvetilebas sasamar-

                                                           
16 Public policy and Arbitral Procedure ICCA congress series #3(New York/1986), 

205-226. 
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Tlos mier uari eTqmeva cnobasa da aRsrulebaze. aRniSnulTan da-

kavSirebiT arsebobs ramdenime mniSnvelovani gadawyvetileba. sa-

frangeTis saapelacio sasamarTlom uari uTxra mxares, gadawyveti-

lebis aRsrulebaze, swored am safuZvelze miTiTebiT. saarbitraJo 

ganxilvaSi monawileba miiRo arbitrma, romelic erTdroulad 

msaxurobda or arbitraJSi (italiasa da safrangeTSi). italiurma 

tribunalma, franguli tribunalisagan miiRo araswori informacia, 

im mxaris Sesaxeb, romelic italiur arbitraJSi gansaxilvel dava-

Si monawileobda. arakanonierad miRebuli informacia  gaxda gadawy-

vetilebis miRebis safuZveli. sasamarTlom miiCnia, rom msgavsi 

araeTikuri saqcieli (franguli tribunalis mier italiuri tribu-

nalisadmi informaciis miwodeba) arbitris araobieqtur moqmedebas 

warmoadgenda, ramac balansiis darRveva gamoiwvia. amgvari disbala-

sis arseboba samarTliani sasamarTlos uflebis darRvevas warmoad-

gens, rac italuri sasamarTlos mier gadawyvetilebis cnobasa da 

aRsrulebaze uaris Tqmis safuZveli gaxda.17 

sasamarTloebis midgoma arbitris miukerZoebolobisa da arao-

bieqturobis sakiTxTan yvela qveyanaSi gansxvavebulia. saerTaSoriso 

praqtikaSi arsebobda uamravi SemTxveva, rodesac damarcxebuli 

mxare gadawyvetilebis gauqmebas samarTliani sasamarTlos uflebis 

darRvevaze miTiTebiT iTxovda. gadawyvetilebis miRebisas, sasamar-

Tlos mier gaTvaliswinebuli iqna is garemoeba, rom arbitrsa da 

mxareebs Soris saarbitraJo warmoebamde an mis Semdeg arsebobda 

iseTi urTierToba, rasac SeiZleba arbitris damoukideblobasa da 

miukerZoeblobis principis darRveva gamoewvia. reimsis olqis sasa-

marTlos mier gauqmebis safuZvelad ar iqna gamoyenebuli is gare-

moeba, rom arbitri iyo mxaris wamomadgeneli saapelacio sasamar-

TloSi saqmis ganxilvisas. safrangeTis sasamarTlom miuTiTa, rom 

„sajaro wesrigi, romelic ucxo qveynis sasamarTlos gadawyveti-

lebis cnobasa da aRsrulebis mimarT gamoiyeneba ar aris gadawyve-

tilebis mimRebi qveynis erovnuli anu „Sida~ sajaro wesrigi, 

aramed im qveynis saerTaSoriso sajaro wesrigi, romelic gadawyve-

                                                           
17  Kronke H., Nacimietno P., Recogcnition an Enforcement of foreign Arbitral 

Awards: a Global comentatory on te New york convention, kronke, et.al. 2010, 260. 
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tilebis cnobasa da aRsrulebas axdens.“ sasamarTlom miiCnia, rom 

saarbitraJo gadawyvetilebiT darRveuli ar iqna safrangeTis saer-

TaSoriso sajaro wesrigi da kanonmdeblobiT gaTvaliswinebuli 

samarTliani sasamarTlos ufleba. vinaidan, arbitris amgavri moqme-

deba ganxorcielda arbitris uflebamosilebis dasrulebis Semdgom 

da aseT moqmedebas ar SeiZleba gavleba moexdina saqmis Sedegebze. 

reimsis olqis sasamarTlos mier arbitris amgvari moqmedeba Sefas-

da kanonierad da ar dakmayofilda saCivari gadawyvetilebis gauqme-

bis moTxovniT.18 

 

3.1.3. mxaris arainfomirebulobisas miRebuli gadawyvetileba 

 

samoqalaqo samarTalwarmoebis principidan gamomdinare, arbi-

traJi valdebulia mxares droulad Seatyobinos arbitris daniSv-

nisa da saarbitraJo warmoebis Sesaxeb. Tumca, mxare uflebamosilia 

uari ganacxados warmoebaSi monawileobis miRebaze. mxaris monawi-

leobis gareSe Catarebuli saarbitraJo warmoebis Sedegad miRebu-

li gadawyvetilebis cnoba da aRsruleba xorcieldeba sasamarTlos 

mier mxolod im SemTxvevaSi Tu mxarisaTvis uwyebis Cabareba gan-

xorcielda kanoniT dadgenili wesiT.  espaneTis sasamarTlos mier 

ganxorcielda ucxo qveynis sasamarTlos gadawyvetilebis cnoba da 

aRsruleba, miuxedavad, imisa, rom gadawyvetilebis mimRebi qveynis 

sasamarTlos kanonmdebloba ar icnobda mxaris daswrebis gareSe 

miRebuli gadawyvetilebis miRebis wess. sasamarTlos mier miTiTe-

bul iqna, rom arbitraJis mier mxarisaTvis gagzavnili saTanado 

Setyobineba, rogorc arbitris daniSvnis, aseve, saarbitraJo war-

moebis dawyebis Sesaxeb, warmoadgens aucileblobas gadawyvetilebis 

cnobisa da aRsrulebisaTvis. mxaris gamoucxadebloba sasamarTlos 

mier ar CaiTvala sajaro wesrigis darRvevad.19 

arbitraJis mier mxaris arasakmarisad informirebulobis gamo 

Tbilisis saapelacio sasamarTlom uari uTxra mxares gadawyveti-

                                                           
18 Public policy and Arbitral Procedure ICCA congress series #3(New York/1986), 

215.  
19 iqve, 205-226, 226. 
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lebis cnobasa da aRsrulebaze. saarbitraJo sarCeli mimarTuli 

iyo ori mopasuxis winaaRmdeg, romelTagan erTi iyo TurqeTis mo-

qalaqe qarTuli enis armcodne piri. arbitraJis mier gagzavnili 

saqmis masalebis Cabareba mxarisaTvis ver moxerxda, Tumca igi Ca-

barda misi raionis gamgeobas da amave dros sajaro publikaciis 

gziT gamoqveynda qarTulenovan gazeTSi. gamoirkva, rom am periodSi 

mopasuxe saqarTveloSi ar imyofeboda. sasamarTlos mier dadgenili 

iqna, rom mopasuxe iyo TurqeTSi mcxovrebi qarTuli enis armcodne 

piri. arbitraJis mier mxarisaTvis uwyebis CabarebasTan dakavSire-

buli moqmedebebi ganxorcielda samoqalaqo saproceso kanonmdeblo-

bis dacviT. sasamarTlom yuradReba miaqcia 1998 wlis 13 aprilis 

saqarTvelosa da TurqeTis respublikas Soris dadebuli „samoqala-

qo, savaWro da sisxlis samarTlis saqmeebze samarTlebrivi ur-

TierTdaxmarebis Sesaxeb“ ormxriv xelSekrulebas.  „normatiuli 

aqtebis Sesaxeb“ saqarTvelos kanonis Sesabamisad, saerTaSoriso 

xelSekrulebas upiratesi iuridiuli Zala gaaCnia, vidre saqarT-

velos kanons. aqedan gamomdinare, sasamarTlom miiCnia, rom ucxo 

qveynis moqalaqisaTvis uwyebis Cabareba unda momxdariyo saerTaSo-

riso xelSekrulebis Sesabamisad. sasamarTlom miiCnia, rom arbi-

traJis mier miRebuli gadawyvetileba ewinaaRmdegeboda sajaro we-

srigs, vinaidan, darRveuli iqna mxarisaTvis uwyebis Cabarebis kano-

niT gaTvaliswinebuli wesi. sasamarTlom, aseve, miuTiTa, rom „ar-

bitraJis Sesaxeb“ kanonis 45-e muxlis a.g. qvepunqtis mixedviT 

mxare ar iyo jerovnad informirebuli arbitris daniSnvis an saar-

bitraJo ganxilvis Sesaxeb. sasamarTlom gadawyvetilebis cnobasa 

da aRsrulebaze uari Tqva orive nawilze miTiTebiT. sakmarisi iqne-

boda sasamarTlos mier gadawyvetilebis mxolod sajaro wesrigTan 

winaaRmdegobaze miTiTebac. 20  vinaidan, 45-e muxlis a.g. qvepunqtze 

miTiTeba imMSemTxvevaSi xdeba, rodesac damarcxebuli mxare Tavad 

uTiTebs, rom gadawyvetilebis miRebisas igi arajerovnad iyo in-

formirebuli arbitris daniSvnisa da saarbitraJo ganxilvis Se-

saxeb. Tu aRniSnuli gamoremoebis gamokvleva sasamarTlos inciati-

                                                           
20  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 18 aprilis gadawyvetileba saqmeze #2b/2573-10. 
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ciT xorcieldeba, maSin sasamarTlo valdebulia miuTiTos sajaro 

wesrigis darRvevaze. 

 sajaro wesrigTan winaaRmdegobaze miTiTebiT, mxaris arainfor-

mirebulobis gamo, mxares Tbilisis saapelacio sasamarTlos ganCi-

nebiT uari eTqva kidev erTi gadawyvetilebis cnobasa da aRsrule-

baze.  palatam  ganmarta, rom sajaro wesrigis zogadi principebi-

dan gamomdinare, saarbitraJo mosarCelis mier saarbitraJo mopa-

suxis misamarTad Tundac registrirebuli iuridiuli misamarTis 

miTiTeba, romelzec mopasuxes ar bardeba arbitraJis mier gagzav-

nili korespodencia, ar aTavisuflebs saarbitraJo mosarCeles 

misTvis cnobili mopasuxis faqtobrivi misamarTis an komunikaciis 

sxva saSualebebiT Setyobinebis valdebulebisagan. palatam miiCnia, 

rom mopasuxed iuridiuli piris miTiTebis SemTxvevaSi, saarbitra-

Jo mosarCeles unda moeTxovos yvela SesaZlo rekvizitis miTiTeba. 

amasTanave, iuridiuli piris SemTxvevaSi, garda misi iuridiuli 

misamarTisa, xelmisawvdomia xelmZRvanelobasa da warmomadgenlo-

baze uflebamosili pirebis vinaobis dadgena da mosarCeles SesaZ-

lebloba aqvs maTi monacemebic moiZios da miuTiTos arbitraJs. 

Sesabamisad, sajaro publikaciis gamoqveynebamde arbitraJma saarbi-

traJo mosarCeles  maqsimalurad unda mosTxovos iuridiuli piri-

sa da mis warmomadgenlobaze uflebamosili pirebis sakontaqto 

monacemebis miTiTeba da mxolod amis Semdgom SeuZlia imsjelos 

sajaro Setyobinebis gamoyenebis aucileblobaze. mocemul SemTxve-

vaSi ki dgindeba, rom saarbitraJo mosarCelem miuTiTa mopasuxis 

mxolod  iuridiuli misamarTi, Tumca saqmis masalebidan irkveva, 

rom sadavo xelSekrulebaSi mopasuxis iuridiuli misamarTis garda 

miTiTebulia agreTve direqtoris misamarTic, romelzedac xelSe-

krulebidan gamomdinare yvela korespodenciis gadagzavna unda 

momxdariyo. amdenad, palatis azriT, saarbitraJo mosarCelem imTa-

viTve icoda, rom mopasuxes iuridiul misamarTze gzavnili ver 

Cabardeboda, aseve icoda mopasuxis faqtobrivi adgilsamyofelis 

Taobaze, Tumca amis Sesaxeb arbitraJs ar acnoba da mxolod for-

malurad mopasuxis iuridiuli misamarTis miTiTebiT Semoifargla. 

iuridiul misamarTze Caubarebloba arbitraJma sajaro publikaciis 
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gamoyenebis safuZvlad miiCnia. gamoyenebuli publikaciis miuxedavad, 

sasamarTlom miiCnia, rom mxaris daswrebis gareSe miRebuli gadawy-

vetileba sajaro wesrigis darRvevas warmoadgens da ganmcxadebels 

uari eTqva gadawyvetilebis cnobasa da aRsrulebaze.21 

samarTliani sasamarTlos ufleba moicavs, aseve, mxaris droul  

informirebulobas saarbitraJo warmoebis zepiri mosmenis TariRis 

Sesaxeb, raTa mas mosamzadeblad gonivruli vada mieces. saproceso 

samarTlebrivi sajaro wesrigis darRvevasTan miTiTebiT qarTul 

sasamarTlo praqtikaSi arsebobs ramdenime gadawyvetileba. Tbilisis 

saapelacio sasamarTlos mier ar ganxorcielda iseTi gadawyveti-

lebis aRsruleba, romelic gamotanili iqna Semdegi saproceso 

darRveviT. saqmis masalebidan irkveoda, rom zepiri mosmena arbi-

traJSi gaimarTa 2011 wlis 25 ivniss, Tumca Setyobineba amis Se-

saxeb mxares gaegzavna 2011 wlis 9 agvistos. kanonis darRveviT 

gagzavnili Setyobineba sasamarTlos mxridan cnoba da aRsrulebaze 

uaris Tqmis safuZveli gaxda.22 

sasamarTlo praqtikiT dadgenili iqna, rom saarbitraJo saqmis 

masalebSi saarbitraJo mosmenis sxdomis oqmis ararseboba warmoad-

gens sajaro wesrigis darRvevas. Tbilisis saapelacio sasamarTlos 

mier uari eTqva mxares gadawyvetilebis cnobasa da aRsrulebaze 

saarbitraJo sxdomis oqmis ararsebobis gamo. `arbitraJis Sesaxeb~ 

saqarTvelos kanoni saarbitraJo sxdomis oqmis arsebobis auci-

leblobas ar iTvaliswinebs. davis ganmxilveli arbitraJis debule-

bis Sesabamisad, saarbitraJo sxdomis oqmis warmoeba, mxolod im 

SemTxvevaSi ganxorciledeboda, Tu amis Sesaxeb orive mxare weri-

lobiT mimarTavda arbitraJs, rac aRniSnul SemTxvevaSi ar ganxor-

cielebula. saapelacio sasamarTlom miuTiTa samoqalaqo saproceso 

kodeqsis 394-e muxlze, romelic saapelacio gadawyvetilebis gauq-

mebis absulutur safuZvlad iTvaliswinebs sxdomis oqmis ararse-

                                                           
21  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 18 aprilis  2012 wlis 10 aprilis ganCineba saqmeze #2b/1268-12. 
22  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 15 ivnisis gadawyvetileba 2b/1178-10. 
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bobas. sasamarTlom aRniSul normaze miTiTebiT gadawyvetilebis 

sajaro wesrigTan winaaRmdegoba daadgina.23 

mxarem, romelsac uari eTqva gadawyvetilebis aRsrulebaze sar-

CeliT mimarTa sasamarTlos da im garemoebaze apelirebda, rom sa-

samarTlos mier gadawyvetilebis aRsrulebaze uaris TqmiT, faqto-

brivad, saarbitraJo SeTanxmebis gauqmeba moxda da misi uflebis 

realizeba ver moxerxda. pirveli instanciis sasamarTlom sarCelis 

warmoebaSi miRebaze ganacxada uari, im safuZvliT, rom saapelacio 

sasamarTlos mier gadawyvetilebis aRsrulebaze uaris Tqma ar war-

moadgens saarbitraJo SeTanxmebis gauqmebis safuZvels.24 saarbitra-

Jo SeTanxmebis namdvilobis gamo davis ganxilva sasamarTlos mier 

ver ganxorcieldeboda. sarCelis warmoebaSi miRebaze uaris Tqmis 

Sesaxeb ganCineba gasaCivrda kerZo saCivriT. saapelacio sasamar-

Tlos mier dakmayofilebuli iqna kerZo saCivari.Ppalatam miiCnia, 

rom arbitraJis gadawyvetilebis cnobasa da aRsrulebaze uaris 

TqmiT mxares waerTva ufleba moexdina darRveuli uflebis reali-

zeba sasamarTlos mier. sasamarTlom miuTiTa saqarTvelos konsti-

tuciis 42-e muxliTa da samoqalaqo saproceso kodeqsis me-2 mux-

lis pirveli nawiliT gaTvaliswinebul piris sasamarTlosaTvis 

mimarTvis uflebas. aRniSnul safuZvelze miTiTebiT, sasamarTlom 

pirveli instanciis gadawyvetileba sarCelis warmoebaSi miRebaze 

uaris Tqmis Sesaxeb gaauqma.25 

Tbilisis saapelacio sasamarTlos mier aRniSnuli davis daqvem-

debareba sasamarTlosaTvis ar SeiZleba sworad iqnas miCneuli. saa-

pelacio palatis mier saarbitraJo gadawyvetilebis cnobasa da 

aRsrulebaze uaris Tqma sasamarTlos ar unda mieCnia saarbitraJo 

SeTanxebis baTilad an gauqmebulad cnobis safuZvlad. gadawyveti-

lebis cnobasa da aRsrulebaze uaris Tqmis Semdgom, mxare ufleba-

                                                           
23  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 15 ivnisis  gadawyvetileba 2b/2531-11. 
24 Tbilisi saqalaqo sasamarTlos samoqalaqo saqmeTa kolgiis 2011 wlis  

17 agvistos ganCineba 2/9248-11  
25  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 11 noembris ganCineba saqmeze 2b/3218-11. 
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mosilia ganmeorebiT mimarTos arbitraJs, romelic xelaxla ganax-

orcielebs saqmis ganxilvas. gadawyvetilebaze uaris Tqmis sa-

fuZvl(eb)is aRmofxvris Semdgom sasamarTlo gadawyvetilebis cno-

bas da aRsrulebas moaxdens. Sesabamisad, saapelacio sasamarTlos 

mier arasworad iqna miRebuli gadawyvetileba pirveli instanciis 

sasamarTlos sarCelis warmoebaSi miRebaze uaris Tqmis Sesaxeb 

ganCinebis gauqmebasTan dakavSirebiT. 

 

3.1.4. saprocesosamarTlebrivi sajaro wesrigis sxva safuZvelebi  

 

saproceso samarTlebrivi sajaro wesrigis darRvevas aseve davis 

gadawyvetisaTvis dadgenili vadis darRveva warmoadgens. saarbi-

traJo SeTanxmebis dadebisas mxareebi uflebamosilni arian Se-

Tanxmdnen davis ganxilvis konkretul vadebze. SesaZlebelia, gan-

xilvis vadebs erovnuli kanonmdebloba iTvaliswinebdes. aRniSnuli 

arbitrs avaldebulebs dava ganixilos kanonmdeblobiT dadgenil 

vadaSi, romlis gazrda arbitris mier dauSvebelia. TurqeTis sasa-

marTlom iseTi saarbitraJo gadawyvetilebis cnoba da aRsruleba 

ar moaxdina, romelic ganxiluli iqna Sveicariis arbitraJis mier 

Turquli saproceso normebis darRveviT. TurqeTis saproceso ko-

deqsis mixedviT, arbitraJi valdebulia gadawyvetileba miiRos da-

vis dawyebidan erTi wlis ganmavlobaSi. arbitraJis mier gadawyve-

tilebis miRebamde erTwliani vada dairRva. TurqeTis sasamarTlom 

miiCnia, rom saqmis ganxilvis savaldebulo vadis darRveva warmoad-

genda sajaro wesrigis darRvevas, rac gadawyvetilebis cnobasa da 

aRsrulebaze uaris Tqmis safuZveli gaxda.26 

 sasamarTlos praqtikaSi ramdenime gadawyvetileba arsebobs, 

romliTac dadgenil iqna, rom samarTliani sasamarTlos ufleba 

moicavs aseve, mxaris uflebamosilebas waradginos saqmisaTvis arse-

biTi mniSnvnelobis mqone yvela mtkicebuleba. arbitraJi valdebu-

lia ar moaxdinos am uflebis SezRudva. germanul da amerikul 

mxareebs Soris dava arbitrma gadawyvita. amerikuli saproceso 

                                                           
26 Kronke H., Nacimietno P., Recogcnition an Enforcement of foreign Arbitral 

Awards: a Global comentatory on te New york convention, kronke,et.al.2010, 377. 
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samarTlebrivi sajaro wesrigi samarTlebrivad dausabuTebeli ga-

dawyvetilebis miRebasTanaa dakavSirebuli. gadawyvetilebis kanonie-

rebis Semowmebis dros sasamarTlo yuradRebas mis formaluri mxa-

resa da Sinaarsze amaxvilebs. aRsrulebis Sesaxeb gadawyvetilebis 

miRebisas, mniSnvnelovania saarbitraJo gadawyvetileba ar ewinaaRm-

degebodes im qveynis samarTals, romlis Sesabamisadac aris miRebu-

li. arbitraJi valdebulia miiRos dasabuTebuli da argumentire-

buli gadawyvetileba, xolo samotivacio nawili unda Seicavdes 

dasabuTebul miTiTebas kanonis normebTan. arbitraJis mier miRebu-

li dausabuTebeli gadawyvetileba SeiZleba cnobasa da aRsrulebaze 

uaris Tqmis safuZveli gaxdes. kanadis sasamarTlos mier uari eTq-

va gamcxadebels ucxo qveynis saarbitraJo gadawyvetilebis cnobasa 

da aRsrulebaze, im safuZvliT, rom saarbitraJo gadawyvetileba ar 

Seicavda samarTlebriv dasabuTebas, rac sajaro wesrigis darRvevad 

iqna miCneuli.  

amasTanave, gadawyvetilebis samotivacio nawilis ararseboba 

yvela qveynis kanonmdeblobis Sesabamisad, konveciis me-5 muxliT 

gaTvaliswinebul safuZvels arc warmoadgens. ramdenime qveynis 

erovnuli samarTlis mixedviT gadawyvetilebis samotivacio nawi-

lis arseboba mxolod mxareTa moTxovnis SemTxvevaSia savalde-

bulo. florenciis saapelacio sasamarTlos mier aRsrulebul iqna 

inglisis saxelmwifos mier samotivacio nawilis gareSe miRebuli 

gadawyvetileba. florenciis sasamarTlos mier ganmartebul iqna, 

rom inglisis kanonmdeblobiT, italiurisagan gansxvavebiT, samoti-

vacio nawilis arseboba savaldebulo araa. imave safuZvlis arsebo-

bis gamo, Tbilisis saapelacio sasamarTlom uariUuTxra mxares 

cnobasa da aRsrulebaze. qarTuli saproceso kanonmdeblobis mixed-

viT, saarbitraJo gadawyvetilebaSi samotivacio nawilis ararseboba, 

sasamarTlom miiCnia sajaro wesrigis darRvevad.27 

igive mosazreba iyo gamoTqmuli italiuri sasamarTlos mier 

amerikuli saarbitraJo asociaciis mier miRebul gadawyvetilebaze. 

miuxedavad imisa, rom italiuri kanonmdeblobiT savaldebuloa ga-

                                                           
27  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 11 noembris ganCineba #2b/2758-10. 
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dawyvetilebis samotivacio nawilis arseboba, aRniSnuli moTxovna 

SeuZlebelia dadgenili iqnas ucxo qveynis gadawyvetilebis mimarT. 

samotavacio nawilis ararseboba mxolod im SemTxvevaSi warmoad-

gens gadawyvetilebis sajaro wesrigTan winaaRmdegobas, Tu arbi-

traJis qveynis kanonmdebloba samotavacio nawilis savaldebuloo-

bas iTvaliswinebs. sxva SemTxvevaSi, aRniSnuli gadawyvetilebis 

gauqmebis safuZveli ar SeiZleba gaxdes.  

amrigad, saarbitraJo samarTalwarmoebis dros samoqalaqo sa-

proceso samarTlebrivi ZiriTadi principebisa da wesebis darRveva 

sajaro wesebis darRvevas warmoadgens, rac gadawyvetilebis cnoba-

sa da aRsrulebaze uaris Tqmis safuZvelia. 

  

3.3. materialuri sajaro wesrigi 

 

iuridiul literaturasa da sasamarTlos praqtikaSi gamoyofen 

aseve, materialuri sajaro wesrigis saxes, romelic darRveulad 

saxelmwifos materialuri samarTlis imperatiuli normebis darR-

vevis gamo miiCneva. igi arbitraJis mier gamoyenebuli materialuri 

samarTlis normebTanaa dakavSirebuli. materialuri sajaro wesrigi 

ganmartebulia, rogorc „kanonis imperatiuli normebi, romelic 

awesrigebs davis saganTan dakavSirebul urTierTobebs.“28 

didi xnis ganmavlobaSi, dava iuristebs Soris imasTan dakavSire-

biT mimdinareobda, rom SeTanxmebuli samarTlis gamouyenebloba 

warmoadgenda Tu ara materialuri samarTlis normebs. sajaro we-

srigis pirobebidan gamomdinare, mxareTa Soris SeTanxmebuli gamo-

sayenebeli samarTali SeiZleba Seicvalos sasamarTlos qveynis sa-

valdebulo normebiT an ucxo qveynis samarTlis sistemiT gaTva-

liswinebuli savaldebulo normebiT. yvelaze xSirad savaldebulo 

normebis gamoyenebiT xdeba garemos dacvasTan, konkurenciis samar-

TalTan, embargos gamoyenebasTan, gakotrebis samarTalwarmoebasTan 

dakavSirebuli urTierTobebis mowesrigebasTan. Ddamkvidrebuli 

praqtikis mixedviT, dadginda, rom arbitrebis mier im samarTlis 

                                                           
28 Kronke H., Nacimietno P., Recogcnition an Enforcement of foreign Arbitral 

Awards: a Global comentatory on te New York convention, kronke,et.al.2010. 
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gamouyenebloba, romelic mxareebma airCies, an davis gadawyveta sa-

marTlianobis zogadi principebis Sesabamisad, roca mxareebs arCeu-

li hqondaT konkretuli samarTali, ar iTvleba materialuri saja-

ro wesrigis darRvevad. arbitraJis mier mxareTa SeTanxmebiT gaT-

valiswinebuli normis gamouyenebloba warmoadgens ara materialu-

ri, aramed saproceso samarTlebrivi sajaro wesrigis darRvevas.29 

materialuri sajaro wesrigis darRvevasTan dakavSirebiT ramde-

nime  saintereso gadawyvetileba arsebobs. samoqalaqo saqmeTa pala-

tam daadgina, rom saarbitraJo gadawyvetilebidan cxadi xdeba, rom 

arbitraJs ar gamourkvevia ipoTekiT datvirTuli UuZravi nivTis 

mesakuTris vinaoba. ise daadgina uZravi nivTis realizeba, rom niv-

Tis mesakuTis CarTva saqmeSi ar mouxdenia. arbitraJi valdebuli 

iyo saarbitraJo warmoebisas mxared moewvia uZravi nivTis mesaku-

Tre, vinaidan gadawyvetileba gavlenas axdenda mis uflebebsa da 

movaleobebze.Ppalatam miuTiTa, rom ar ecnoba ra mesakuTres mis 

sakuTrebaSi arsebuli uZravi nivTis mimarT saarbitraJo warmoebis 

dawyebis Taobaze, amiT dairRva sajaro wesrigi - saqarTvelos ka-

nonmdeblobiT imperatiulad dadgenili normebi da moTxovnebi.30 

Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 

2011 wlis 19 aprilis ganCinebiT, aseve, sasamarTlom uari ganac-

xada gadawyvetilebis cnobasa da aRsrulebaze materialuri sajaro 

wesrigis darRvevaze miTiTebiT. Ddavis sagans sesxis Tanxis daki-

srebis da giravnobis sagnis movalis kuTvnili saojaxo nivTebis 

realizebis moTxovna warmodgenda. sasamarTlom daadgina, rom mxa-

reTa Soris dadebuli sesxis uzrunvelsayofad mflobelobiTi gi-

ravnobis xelSekruleba daido, Tumca giravnobis sagnis gadacema 

mogiravnisaTvis ar momxdara. sasamarTlom samoqalaqo kodeqsis 

257-e da 258-e muxlebze miuTiTa, rom miuxedavad xelSekrulebis 

dadebisa, mxareTa Soris giravnoba im saxiT, ra saxiTac mas samoqa-

laqo kodeqsi iTvaliswinebs, ar warmoSobila. aqedan gamomdinare, 

am nawilSi arbitraJis gadawyvetileba sajaro wesrigs ewinaaRmde-

                                                           
29 iqve. 
30  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 27 ivlisis ganCineba saqmeze #2b/1569-10. 
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geba, samoqalaqo kodeqsis imperatiulad gansazRvrul 255-e, 257-e 

da 258-e muxlebs. amdenad, sasamarTlom kanonierad miuTiTa mate-

rialuri samarTlis imperatiuli normebis daRveviT miRebuli gada-

wyvetilebis cnobasa da aRsrulebaze.31 

sasamarTlom daadgina, rom saarbitraJo gadawyvetilebiT 

SesaZlebeli iyo, dadgenili yofiliyo ipoTekiT datvirTuli 

uZravi qonebis realizacia iZulebiT auqcionze da aRniSnuli 

uZravi qonebis realizaciiT mosarCelis moTxovnis dakmayofileba.32 

saapelacio sasamarTlos praqtikis Seswavla-ganzogadebis safuZ-

velze SeiZleba daskvnis gakeTeba imasTan dakavSirebiTac, rom xSi-

rad adgili aqvs saarbitraJo gadawyvetilebis nawilobriv cnobas 

da aRsrulebas Seusabamod maRali pirgasamtexlos gamo. rogorc 

cnobilia, pirgasamtexlo valdebulebis Sesrulebis uzrunvelyofis 

saSualebaa, mxareTa SeTanxmebiT gansazRvruli fuladi Tanxa, ro-

melic movalem unda gadaixados valdebulebis Seusruleblobis an 

arajerovnad SesrulebisaTvis. ssk-is 418-e muxlis pirveli nawilis 

Tanaxmad, xelSekrulebis mxareebs SeuZliaT Tavisuflad gan-

sazRvron pirgasamtexlo, romelic SeiZleba aRematebodes SesaZlo 

zians. amowmebs ra saarbitraJo gadawyvetilebis Sesabamisobas sa-

jaro wesrigTan, mopasuxisaTvis dakisrebuli sajarimo sanqciebis 

odenobasTan dakavSirebiT saapelacio sasamarTlos samoqalaqo saq-

meTa palatas srulyofilad aqvs gansazRvruli pirgasamtexlos 

daniSnuleba da ganmartavs, rom marTalia mxareebs SeuZliaT Tavi-

suflad gansazRvron pirgasamtexlo, romelic SeiZleba aRemate-

bodes SesaZlo zians, magram miuxedavad am daTqmisa sasamarTlo 

miiCnevs, rom xSirad saqmeSi miTiTebuli pirgasamtexlo Seusabamod 

maRalia. aseT pirobebSi pirgasamtexlos daniSnuleba, rogorc val-

debulebis Seusruleblobis prevenciis meTodi, kargavs Tavis amgvar 

                                                           
31  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 19 aprilis ganCineba saqmeze #2b/4710-10, igive Tbilisis saapelacio 

sasamarTlo samoqalaqo saqmeTa palatis 2010 wlis 29 ivlisis ganCineba 

saqmeze #2b/2248-10; 
32  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 29 ivlisis ganCineba saqmeze #2b/1767-10. 
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daniSnulebas da iqceva movalis dasjis erT-erT meqanizmad, rac 

dauSvebelia da ewinaaRmdegeba sajaro wesrigs. saqarTvelos samo-

qalaqo kanonmdeblobis Sesabamisad, saapelacio sasamarTlo TviTon 

gansazRvras samarTlian pirgasamtexlos da amis Semdeg uqvemdeba-

rebs iZulebiT aRsrulebas.33  

saapelacio sasamarTlos mier pirgasamtexlos SemcirebasTan da-

kavSirebuli praqtika sworad dasabuTebuli da samarTliania, rad-

gan sasamarTlos amocanaa, mxare daicvas usamarTlo da samoqalaqo 

brunvisaTvis miuRebeli tvirTisagan. vinaidan, urTierTobis damya-

rebisas mxareebi yovelTvis ver sazRvraven maTi Tavisufali nebis 

gamovlenis Sedegebs. sasamarTlo axdens pirgasamtexlos `samar-

Tlian~ Semcirebas, mxedvelobaSi Rebulobs ra, Tu rogoria Se-

srulebis Rirebulebis, misi Seusruleblobisa da arajerovani Se-

srulebiT gamowveuli zianis Tanafardoba pirgasamtexlos odeno-

basTan. sasamarTlo praqtikis analizi cxadyofs, rom saarbitraJo 

ganxilvis Sedegad arbitraJi xSirad ar iTvaliswinebs saqarTvelos 

samoqalaqo kodeqsis specialur danawess aragonivrulad maRali 

pirgasamtexlos Semcirebis Taobaze, xolo, meore mxriv, ikveTeba 

realoba, rom jer kidev saxelSekrulebo urTierTobis stadiaze 

mxareebi Tanxmdebian aragonivruli pirgasamtexlos odenobaze, rac 

SeiZleba ganpirobebuli iyos, Tavis mxriv, an samoqalaqo sazoga-

doebis samarTlebriv standartebze  dabali informirebulobiT 

an/da saxelSekrulebo mxareTagan erT-erTi mxaris - kreditoris 

mxridan Tavisi monopoliuri mdgomareobis (sabazro Zalauflebis) 

borotad gamoyenebiT. 

                                                           
33  Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 23 ianvris ganCineba saqmeze #2b/176-12, 2012 wlis 14 martis 

ganCineba saqmeze #2b/935-12; 2012 wlis 28 martis ganCineba saqmeze 

#2b/1209-12; 2012 wlis 12 aprilis ganCineba saqmeze #2b/1355-12; 2012 

wlis 26 aprilis ganCineba saqmeze #2b/1601-12; 2012 wlis 10 maisis 

ganCineba saqmeze #2b/1708-12; 2012 wlis 11 maisis ganCineba saqmeze 

#2b/1730-12; 2012 wlis 14 maisis ganCineba saqmeze #2b/1808-12. 
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Tumca, yuradReba unda gamaxvildes iseT problemur sakiTxze, 

rogoricaa sasamarTlos mier pirgasamtexlos odenobis Semcireba 

Tavisi iniciativiT, rodesac saarbitraJo ganxilvis mopasuxe (mowi-

naaRmdege) mxare TviTon sadavod ar xdis misTvis dakisrebuli ga-

dasaxdeli pirgasamtexlos odenobas. xom ar aqvs adgili am 

SemTxvevaSi SejibrebiTobis principis darRvevas saapelacio sasamar-

Tlos mier? Aam sakiTxTan dakavSirebiT arsebobs ori Sexeduleba: 

mecnierTa nawili miiCnevs, rom am SemTxvevaSi SejibrebiTobis prin-

cipi namdvilad irRveva, radgan mxareebi TviTon gansazRvraven, ro-

meli faqtebi unda daedos safuZvlad maT moTxovnebsa da Sesage-

bels an romeli mtkicebulebebiT unda iqnas dadasturebuli es 

faqtebi. mecnierTa meore nawili ki miiCnevs, rom pirgasamtexlos 

odenobis Semcireba sasamarTlos diskreciul uflebamosilebas war-

moadgens da mas SeuZlia am sakiTxze Tavisi iniciativiTac imsje-

los, imisda miuxedavad, moiTxovs Tu ara mopasuxe pirgasamtexlos 

odenobis Semcirebas. 

marTalia, mxareebi Tavisufalni arian pirgasamtexlos odenobis 

gansazRvraSi, Tumca es Tavisufleba garkveuli faseulobebiTaa Se-

zRuduli, romlis mizanicaa samarTliani samoqalaqo brunvis 

uzrunvelyofa. kreditorma ar unda `aiZulos~ movale aSkarad usa-

marTlo pirobebs moaweros xeli. amitomacaa, rom pirgasamtexloze 

SeTanxmebisas misi odenoba unda ganisazRvros samarTlianobis sa-

fuZvelze. SesaZlebelia, mxareebi im odenobis pirgasamtexloze 

SeTanxmdnen, risi gadaxdevinebac Semdgom mZime tvirTad daawveba 

movales. ssk-is me-8 muxlis mesame nawilis Sesabamisad, samarTle-

brivi urTierTobis monawileni valdebulni arian keTilsindisierad 

ganaxorcielon TavianTi uflebebi da movaleobebi. urTierTobis 

monawileTa interesebis dapirispireba ki ara, aramed maTi solida-

robaa normaluri samoqalaqo brunvis safuZveli. keTilsindisiereba 

gulisxmobs samoqalaqo brunvis monawileTa moqmedebas gulisxmie-

rebiTa da pasuxismgeblobiT, erTmaneTis uflebebisadmi pativiscemiT 

mopyrobas. kerZo samarTlebriv urTierTobebSi gansakuTrebiT gamok-

veTilia ndobisa da keTilsindisierebis roli, rom mTavaria valde-

bulebis Sesruleba da ara pasuxismgebloba valdebulebis Seusru-



150 

leblobisaTvis. radganac sajaro wesrigis Semadgenlad iTvleba 

iseTi principebi, rogoricaa ndoba da keTilsindisiereba, romelTa 

darRveviT ilaxeba ara mxolod urTierTobis konkretuli monawi-

lis uflebebi, aramed saxelmwifosa da sazogadoebis interesebi, 

amitomac marTebulia saapelacio sasamarTlos moqmedeba, rodesac 

amowmebs ra saarbitraJo gadawyvetilebis Sesabamisobas sajaro we-

srigTan mopasuxisaTvis dakisrebuli sajarimo sanqciebis odenobas-

Tan dakavSirebiT, Tavisi iniciativiT amcirebs Seusabamod maRal 

pirgasamtexlos im safuZvliT, rom Tu saarbitraJo gadawyvetile-

baSi  miTiTebuli pirgasamtexlo Seusabamod maRalia, aseT piro-

bebSi pirgasamtexlos daniSnuleba, rogorc valdebulebis Seusru-

leblobis prevenciis meTodi, kargavs Tavis amgvar daniSnulebas da 

iqceva movalis dasjis erT-erT meqanizmad, rac dauSvebelia da ewi-

naaRmdegeba sajaro wesrigs. 

 

daskvna 

 

samoqalaqo urTierTobebis Tavisuflebis principidan gamomdi-

nare, mxareebi uflebamosilni arian uari Tqvan davis gadawyvetis 

tradiciul saSualebaze da alternatiuli meTodis gamoyenebiT 

moaxdinon davis dasruleba. mxareTa amgvari avtonomiis pirobebSi, 

bunebrivia, saxelmwifo moqalaqeebisa Tu iuridiuli pirebis beds 

kerZo samarTlis subieqtis saxiT arsebul arbitraJs ver miandobs. 

saqarTveloSi bolo aTwleulis ganmavlobaSi arsebuli praqtikisa 

da uamravi rekomendaciis Semdgom miRebulma axalma kanonma, sasa-

marTlos kontrolis sruliad axali wesi danerga, romlis Sesaba-

misadac, sasamarTlos saarbitraJo gadawyvetilebis sisworis Se-

mowmebaSi Carevis farglebi kidev ufro gaizarda da mieniWa ufle-

bamosileba kanoniT pirdapir gaTvaliswinebuli safuZvlebis arsebo-

bisas uari Tqvas gadawyvetilebis cnobasa da aRsrulebaze. Aamgvari 

moqmedeba mxares uflebas ar arTmevs xelaxla mimaTos arbitraJs 

da ganixilos dava, sasamarTlos mier miTiTebuli SeniSvnebis gaT-

valiswinebiT.  
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yvelaze gavrcelebul da mniSvelovan safuZvels gadawyvetilebis 

sajaro wesrigTan winaaRmdegoba warmoadgens, romelic saxelmwi-

foebisa da saerTaSoriso samarTlis subieqtebis mier aRiarebuli 

ZiriTadi principebisa da wesebis erTobliobaa. arbitraJi saqmis 

ganxilvisas SezRudulia saxelmwifos mier aRiarebuli imperati-

uli normebis moqmedebiT da maTi darRveva sasamarTlos mier gada-

wyvetilebis cnobasa da aRsrulebaze uaris Tqmis safuZvels war-

moadgens. 

sasamarTlos Carevis farglebi arbitraJis gadawyvetilebis Se-

mowmebisas sakmaod gaizarda, Tumca, aRniSnuli ar SeiZleba moazre-

bul iqnas, rogorc saxelmwifos mier arbitraJis uflebamosilebisa 

da kompentenciis Seviwroeba, saqarTvelos saxelwifo mxars uWers 

davis alternatiuli saSulebebis rolisa da funqciis gaZlierebas. 
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Tornike nemswveriZe 

 

samoqalaqo sjulvileba, anu XVIII saukunis  

miwurulis kanonproeqtTa krebuli patimrobisa 

da iZulebiTi muSaobis Sesaxeb 

 

“Carcer an Homines Custodiendos, non ad Puniendos Dari Debe”1 

 

Sesavali 

 

qarTul iuridiul literaturaSi Zveli qarTuli samarTlis 

Zeglebis safuZvelze naklebadaa Seswavlili iseTi mniSvnelovani 

sisxlissamarTlebrivi sasjeli, rogoricaa Tavisuflebis aRkveTa. 

igi mkrTalad aris moxseniebuli qarTul samarTlis ZeglebSi, ra-

sac, didi albaTobiT, safuZvlad aRniSnuli sasjelis specifikuri 

samarTlebrivi buneba udevs. 

XVIII saukunis bolos saqarTveloSi, kerZod, qarTl-kaxeTis sa-

mefoSi maRal doneze SemuSavebuli kanonproeqtebi momzadda, rom-

lebic qarTuli samarTlebrivi Zeglebis TvalsaCino nimuSebia. igu-

lisxmeba daviT batoniSvilis samarTlis wigni2, ioane batoniSvilis 

`sjuldeba~ 3  da kidev erTi kanonproeqtTa krebuli `samoqalaqo 

hsjulvileba~ 4 , rogorc am ukanasknels Tavad ioane batoniSvili 

uwodebs. amjerad yuradReba `samoqalaqo hsjulvilebas~ daeTmoba, 

vinaidan misi avtori sakmaod farTod iyenebs Tavisuflebis aRmkveT 

                                                           
1romis samarTlis sentencia `sapyrobilis daniSnulebaa adamianisaTvis ara 

tanjvis miyeneba, aramed _ dasja.~ ix., gariSvili m., sasjeli romisa da 

Zvel qarTul samarTalSi, samarTlisa da politikuri azrovnebis istoriis 

narkvevebi, g. feraZis redaqtorobiT, wigni I, Tbilisi, 2010, 252. ix. 

citireba: Бойко А. И., Римское и Современное Уголовное Право, С-Петербург, 

Юридический Центр Пресс, 2003, 167. 
2 ix., furcelaZe d., samarTali batonisSvilis daviTisa, Tbilisi, 1964. 
3  ix., bagrationi i., sjuldeba, iv. surgulaZis redaqtorobiT, Tbilisi, 

1957. 
4 ix., samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 

1966. aseve ix., furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960. 
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sasjels mTel rig danaSaulobaTa aRsakveTad. samarTlis ZeglSi 

patimroba garkveuli TaviseburebebiT vlindeba da sainteresoa imis 

Sefaseba, realur cxovrebaSi misi implementacia ramdenad Sedegiani 

iqneboda, anu ramdenad iyo determinirebuli patimroba praqtikuli 

sargeblianobis mizniT. 

statiis mizania patimrobis TaviseburebaTa ganxilva kanonproeq-

tis mixedviT, kerZod, misi gamovlenis specifikuroba. Aaseve, msje-

loba Seexeba winaswari patimrobis vadebs da masze rusuli samar-

Tlis gavlenas. naSromSi ganxiluli iqneba sasjelis axali saxe _ 

Tavisuflebis aRkveTa iZulebiTi muSaobiT, romelic kanonmdeblis 

mier garkveuli danaSaulebrivi qmedebis CamdenTa dasasjelad ku-

mulatiurad iyo gaTvaliswinebuli. 

 

1. zogadad kanonproeqtisa da misi avtoris vinaobis Sesaxeb 

 

XVIII saukunis miwurulisaTvis qarTl-kaxeTSi daiwyo aqtiuri 

kanonSemoqmedebiTi saqmianoba. kanonproeqtTa krebuli `samoqalaqo 

sjulvileba~5 Sedgeba manifestebis anu uqazebis, anu instruqciebi-

sagan, romlebic Tavisi SinaarsiT Zalian saintereso da yuradsaRe-

bia. samarTlis Zegli Seexeba im xarvezebs, romlebic sakanonmdeblo 

mowesrigebas moiTxovda da kanonproeqtis avtori aqve SeniSnavs 

problemebis mogvarebis im savaraudo gzebs, romlebic Tavad miaCnia 

marTebulad6. 

manifestebidan ganxilulia #10 uqazi, romelic mouravisa da 

policiis ufleba-movaleobebs exeba da #6 uqazi, romelic bedov-

laTobis sakiTxs exeba, kerZod _ mis dasjadobas. 

upirvelesad, xazi unda gaesvas kanonproeqtis avtoris vinaobis 

sakiTxs. prof. daviT furcelaZe SeniSnavs, rom manifestis teqsti 

meobiT, kanonmdeblis pirad aris dawerili, 7  magram es pirovneba 

arc daviT batoniSvili da arc ioane batoniSvili ar unda yofi-

                                                           
5  kanonproeqts es saxeli ioane batoniSvilma uwoda. ix., furcelaZe d., 

samoqalaqo hsjulvileba, Tbilisi, 1960, 102. 
6 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 19. 
7 iqve, 14. 
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liyo. am mosazrebis gasamyareblad SeiZleba iTqvas, rom `kanon-

proeqtis sityvaTxmareba da terminologia mkveTrad gansxvavdeba 

daviTis samarTlis enisagan, igi sadaa, TiTqmis mdabiuri. rac Seex-

eba stilsa da marTlweras, TiTqmis saerTod ar emCneva Zvelmwigno-

brobis gavlena.~8 

iuridiul literaturaSi gamoTqmulia mosazreba, rom kanon-

proeqtis avtori `CvenSi axladfexadgmuli mesame wodebis warmo-

madgenlad isaxeba, romlis STamagonebelic savaWro da savaxSo ka-

pitalis moRonierebisa da zrdis interesebia~. 9 advili SesaZlebe-

lia, rom igi yofiliyo mmarTveli wris ramdenadme mudmivi Tanam-

Sromeli10. profesori daviT furcelaZe sasxvaTaSorisod aRniSnavs, 

rom 1815 wels, rodesac dasrulda qarTvel TavadTa komisiis mu-

Saoba, romelmac ruseTis mTavrobis TaosnobiT Sekriba da aRwera 

`saqarTvelos ZvelTagan da CveulebiTad qarTvel mefeTa droTa 

SemoRebulni hsjulni~, masSi Semaval wevrTagan erT-erTi iyo dar-

Co bebuTaSvili, yofili Tbilisis meliq-mamasaxlisi, moqalaqeTagan 

aRzevebuli gvaris kaci. aqve gasaTvaliswinebelia isic, rom 

`hsjulnisa~ da `samoqalaqo sjulvilebas~ Soris garkveuli Tanx-

vedra SeimCneva.11 

 

2. #10 uqazi da patimrobis (Tavisuflebis aRkveTis) Tavisebu-

rebani 

 

marTlsawinaaRmdegod moqmedi subieqtebis Tavisuflebis aRkve-

Tis 12 uflebamosilebiT aRWurvili iyo mouravi da policia, iseve, 

                                                           
8 iqve, 14. 
9 iqve, 102. 
10 iqve, 17. 
11 iqve, 18. 
12 sainteresoa is faqtic, rom Tavisuflebis SezRudva, rogorc sasjeli 

Zalzed iSviaTad, magram mainc gamoiyeneboda qarTul CveulebiT samarTalSi. 

Tavisuflebis SezRudvaSi igulisxmeba damnaSavisaTvis borkilebis Tu xun-

debis dadeba da misi moTavseba sapatimro adgilas (cixe, dilegi). Sesabami-

si faqtebi gvxvdeba samegrelosa da svaneTTan dakavSirebul masalebSi. ix., 
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rogorc es daviT batoniSvilis samarTliTaa gaTvaliswinebuli. 

Tavisuflebis aRkveTa iyo metad specifikuri sadamsjelo sanqcia, 

romlis ganxorcielebac specialur saxelmwifo moxeleebze iyo 

delegirebuli. cnobilia, rom ama Tu im samoxeleo institutis 

SemoRebis dros Tan miiReboda xolme specialuri ganawesi moxeli-

sa, sadac mocemuli iyo misi funqciebi da sargo, iseve rogorc es 

mouravis SemTxvevaSi iyo 13 . magram kanonproeqtis avtori SeniSnavs, 

rom, marTalia, arsebobda mouravis instituti, magram maT ar icod-

nen TavianTi movaleobani. isini sxvis saqmeSi ereodnen, xolo sxvebi 

mouravis saqmeSi. maT mizans warmoadgenda, Tu romeli moxele ro-

mels waarTmevda movaleobas 14 . yovelive aman is ganapiroba, rom 

kanonproeqti sakmaod detalurad awesrigebs mouravis ufleba-

movaleobebs, gansakuTrebiT ki mis mier patimrobis gamoyenebis uf-

lebamosilebas. 

iseve, rogorc daviTis samarTali, `samoqalaqo sjulvilebac~ 

mouravs avaldebulebs, rom sasamarTlos mier mokiTxuli piri mo-

Zebnos, daapatimros da Sesabamis sasamarTloSi waradginos. 15 zoga-

dad ki, SeiZleba iTqvas, rom mouravi sameurneo, administraciul, 

sasamarTlo da samxedro funqciebs asrulebda 16. 

`samoqalaqo sjulvilebaSi~ naxsenebia, rom `Castni pristaviT~17 

`daWerili anu qurdobazed, anu kacis kvlazed, anu daWrazed, anu 

Cxubzed, anu avkacobazed, unda gamogzavnos policiaSi [mouravTan] 

                                                                                                                             
daviTaSvili g., danaSauli da sasjeli qarTul CveulebiT samarTalSi, 

Tbilisi, 2011, 554. 
13 kopaliani j., mouravis saxelo feodalur saqarTveloSi, Tbilisi, 1982, 

40. 
14  samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 

1966, 96. 
15 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 69. 
16 kopaliani j., mouravis saxelo feodalur saqarTveloSi, Tbilisi, 1982, 

41. 
17 `Castni pristavi~ (rus. Частный Пристав) iyo policiis moxele, sapo-

licio ubnis ufrosi, qalaqis policiis ufrosis _ policmeisteris xelq-

veiTi. ix., furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 67. 
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moxsenebiT.~ 18  aseve mouravi uflebamosili iyo, rom jaSuSebi da 

msgavsi subieqtebi daepatimrebina da Semdeg gamoeZiebia. Tu msubuqi 

saqme iyo Tavad mouravs unda moegvarebina yovelive es, xolo Tu 

didi da rTuli saqme, maSin sasamarTlos unda mieRo amaze gadawy-

vetileba19. 

kanonproeqtTa krebulis mixedviT, safaso nixris gansazRvris 

uflebamosileba mouravs gaaCnda. krebulis avtori ilaSqrebs qor-

vaWrebis winaaRmdeg da awesebs, rom qalaqSi urmiT motanili xora-

gi sami dRis ganmavlobaSi unda gaiyidos mosaxleobaze. `diliT 

zurgiT an sapalniT motanili SuadRemde iyideba, SuadRis Semdeg 

motanili ki _ meore SuadRemde~. es iyo kanonproeqtis avtoris 

mier gansazRvruli vadebi, romlis ganmavlobaSic unda momxdariyo 

sxvadasxva produqtis miyidva momxmarebelze. aRniSnuli danawesis 

damrRvevi ki mouravma unda `daiWiros myidvelni da gamyidvelni, 

Tu subuqi ram iyos... gamyidvels TviTon gardaaxdevinos. myidvelT 

radgan ukeT ician, rome iaraRi [akrZaluli] aris, gagzavnon vaWarT 

[qalaqis] samarTalSi.~ 20 dasaxelebuli muxlidan rogorc Cans, pa-

timroba gamoyenebulia winaswar aRkveT RonisZiebad. Tavisuflebis 

aRkveTa winaswaradac da gansjisa da ganaCenis dadebis Semdgomac 

garkveul danaSaulTaTvis sasjelad iyo gamoyenebuli qarTuli sa-

marTlis ZeglebSi21. `kanonproeqtis avtoris interesi aRebmicemobi-

sa da qonebis moxveWis wreSi trialebs da am sakiTxis wvrilmanebs 

sagulisgulod swvdeba~ 22 . yovelive aqedan gamomdinare, gaCndeba 

kiTxva - ramdenad mizanSewonili iyo aRebmicemobis uaryofiTi mxa-

ris _ qorvaWrobisaTvis, aRkveT RonisZiebad winaswari patimrobis 

                                                           
18 iqve, 68. aseve ix., samoqalaqo sjulvileba, d. furcelaZis redaqtoro-

biT, II, Tbilisi, 1966, 98. 
19  furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 68. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

99. 
20  furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 71. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

101-102. 
21  javaxiSvili iv., Txzulebani Tormet tomad, tomi VII, Tbilisi, 1984, 

362. 
22 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 17. 
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gamoyeneba? upirvelesad, unda aRiniSnos, rom rogorc Cans im pe-

riodSi qorvaWroba did problemas warmoadgenda qveynisaTvis da 

igi uaryofiT zemoqmedebas axdenda samomxmareblo urTierTobebze 

da did dartymas ayenebda isedac gaWirvebul mosaxleobas. kanon-

proeqtis avtoris survili iyo, rom daecva momxmareblebi qorva-

Wrebisagan da ZiriTadi sasjelis Sefardebamde winaswar patimrobas 

iyenebs aRkveT RonisZiebad, riTac miznad isaxavs aRniSnuli qmede-

bis, rogorc zogad, aseve kerZo prevencias. amisaTvis patimroba ki 

sakmaod mZlavri berketi unda yofiliyo23. 

mouravi valdebuli iyo, rom aRekveTa azartuli TamaSebi. igi 

daSvebuli iyo `patiosan saxlsa Sina~ wveulebis dros sagamonak-

liso saxiT. azartul TamaSSi gacemul Tamasuqs sasamarTlo ar 

iRebda. kanonproeqtiT pasuxismgebloba dawesebuli iyo, rogorc 

moTamaSisaTvis, aseve SemfarvelisaTvis (saxlis patroni, mebaRe, 

meabanove). isini `movravman unda daiWiros, saca rome iyos, ar uyu-

ros aras saxes ... da gaagzavnos sasamarTloSi~. 24  rogorc Cans, 

kanonproeqtis avtori, rodesac saqme problemuri sakiTxebis mogva-

rebis mcdelobas exeba da misi mowesrigebis survili amoZravebs, 

xSirad mimarTavs Tavisuflebis aRkveTas (upiratesad winaswar pa-

timrobas), romliTac imedovnebs arasasurveli qmedebis prevencias. 

 

2.1. patimrobis vadebi `samoqalaqo sjulvilebaSi~ 

 

rodesac saubaria patimrobaze, logikuria, kiTxva gaCndeba, Tu 

ra drois ganmavlobaSi unda yofiliyo piri dapatimrebuli? Tavi-

                                                           
23 qarTuli samarTlis Zeglebis safuZvelze SeiZleba iTqvas, rom patimro-

ba upiratesad gamoiyeneboda, rogorc prevenciuli RonisZieba. ix., vaCeiS-

vili al., narkvevebi qarTuli samarTlis istoriidan, tomi I, Tbilisi, 

1946, 116-117. Taviseburi samarTlebrivi bunebidan gamomdinare patimroba 

prevenciis mniSvnelovani meqanizmi iyo da amiT kanonproeqtis avtori elo-

da sasurveli Sedegis dadgomas _ adamianebs aRar unda hqonodaT qorva-

Wrobis survili da aseve garkveulwilad gaemyarebina aRebmicemobis ur-

TierTobebi. 
24  furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 72. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

102-103. 
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suflebis aRkveTis vadas ukavSirdeba iseTi mniSvnelovani faqtori, 

rogoricaa patimris rCena. 

`samoqalaqo sjulvilebis~ mixedviT, mouravi valdebuli iyo, 

savalo urTierTobebSi ganexorcielebina samomrigeblo qmedebebi. 

Tamasuqis saqmeebidan warmoSobili pretenzia jer mouravisaTvis 

unda moexsenebinaT. igi ki Seecdeboda Seesrulebina movales valde-

buleba. mas SeeZlo `sami dRiT, saerTod TavisiT metis ufleba 

arca aqvs, daapatimros kidec, xolo Tu verafers gaxda, igi gadas-

cems saqmes sasamarTlos, magram or Tumnamde saqmes TviTon movrav-

man miaceminos Tu WeSmariti dava iyos.~ 25  aRniSnuli  muxlidan 

gamomdinare, winaswari patimrobis vadis zeda zRvari gansazRvru-

lia _ 3 dRe, rac mouravis winaswari patimrobis, rogorc ufleba-

mosilebis ganxorcielebis mniSvnelovan SezRudvas warmoadgens. 

profesori daviT furcelaZe aRniSnavs, rom es unda yofiliyo 

mouravis TviTnebobisagan mosaxleobisa da pirovnebis erTnairi 

Seuxeblobis dacvis garanti. 26  rogorc aRiniSna, kanonproeqtis 

avtori exeba im sakiTxebs, romlebic moiTxovda dauyovnebliv mowe-

srigebas. igi icnobda ioane batoniSvilis `sjuldebas~, aseve, daviT 

batoniSvilis muSaobas samarTlis wignze da icoda saxelmwifo 

saWesTan mdgomi wris reformistuli ideebisa da ganzraxvebis Se-

saxeb 27 . aqve unda iTqvas, rom arc daviT batoniSvilis da arc 

ioane batoniSvilis samarTlis wignebi winaswari patimrobis zeda 

zRvars ar gansazRvraven. es wesi (anu samdRiani vada) unda yofi-

liyo ruseTidan nasesxebi, radgan mas icnobda ufro gviandeli ru-

suli kanonmdeblobac 28 . es sakiTxi mougvarebeli unda yofiliyo 

qarTul kanonmdeblobaSi, ramac ganapiroba kanonproeqtis avtoris 

mier am problemis mowesrigebis mcdeloba. es aris Sedegze orien-

tirebuli qmedeba da mouravis uflebamosilebis - winaswari pati-

                                                           
25 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 65-66. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

104. 
26 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 68. 
27 iqve, 17. 
28 iqve, 68. 
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mrobis gamoyenebis samarTlebriv CarCoSi moqceva, rac namdvilad 

dadebiT Sefasebas imsaxurebs. kanonproeqtSi aseve erT Tviani da 

erT wliani sapatimro vadaa gamoyenebuli, romelic mZimdeboda, 

rodesac recidivs hqonda adgili. cxadia, qarTul sasjelTa siste-

maze ase Tu ise garkveuli, Tundac mcireodeni gavlena unda moex-

dina ucxour sisxlis samarTals da es asec iyo, magram qarTul 

sazogadoebaSi gavrcelebuli sasjelebi, ZiriTadad, erovnuli, so-

cialur-ekonomikuri da kulturuli cxovrebis, socialuri praqti-

kis gavleniT iyo SemuSavebuli29. 

 

2.2. sisxlissamarTlebrivi sanqcia samoqalaqosamarTlebriv ur-

TierTobebSi _ kanonmdeblis gadawyvetis safuZveli 

 

xazgasasmelia is faqti, rom kanonproeqtis mixedviT, samoqala-

qosamarTlebriv urTierTobaSi xdeba sisxlissamarTlebrivi winas-

wari aRkveTis RonisZiebis gamoyeneba. profesori marina gariSvili 

wers, rom `sajaro-samarTlebrivi sanqcia _ saxelmwifo jarima da 

xandaxan dapatimrebac daviT batoniSvils zogjer gamoyenebuli aqvs 

valdebulebiT urTierTobebSic. es sasjeli qarTuli samarTlis 

adrindel ZeglebSi TiTqos ar Cans. maS riTaa gamowveuli moazrov-

nis aseTi miswrafeba? _ safiqrebelia, daviT batoniSvili cdilobs 

qarTl-kaxeTis samefoSi saerTo-saxelmwifo xelisuflebis konso-

lidacias, mis gamtkicebas, raTa gaZlierdes misi roli da mniSvne-

loba sazogadoebrivi cxovrebis yvela sferoSi. garda amisa, davi-

Tis mizania, SesZinos kerZosamarTlebriv urTierTobebs meti simt-

kice da dacvis uzrunvelyofa~. 30  zemoaRniSnulidan gamomdinare, 

SeiZleba iTqvas, rom `samoqalaqo sjulvilebis~ avtorsac survili 

hqonda, rom simyare SeeZina kerZosamarTlebrivi urTierTobebisaTvis 

                                                           
29 nadareiSvili g., kerZo da sajaro sasjelebi feodalur saqarTveloSi, 

almanaxi, #14, 2000, 103. 
30 gariSvili m., sasjeli romisa da Zvel qarTul samarTalSi, samarTlisa 

da politikuri azrovnebis istoriis narkvevebi, g. feraZis redaqtorobiT, 

wigni I, Tbilisi, 2010, 254. aseve ix., gariSvili m., daviT giorgis Ze ba-

grationis (batoniSvilis) politikuri da iuridiuli Sexedulebani, Tbi-

lisi, 2004, 157. 
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da amisaTvis, patimrobis, rogorc realobaSi moqmedi Zlieri pre-

venciuli instrumentis gamoyeneba savsebiT sakmarisi iyo, magram 

Tavad formaa am SemTxvevaSi miuRebeli. kerZod is, rom samoqalaqo-

samarTlebriv urTierTobebSi sisxlissamarTlebrivi winaswari aRk-

veTis RonisZiebis _ patimrobis gamoyeneba xdeba, magram, rogorc 

Cans, im periodSi es realobaSi Sedegis momtani nabiji unda yofi-

liyo. aqve isic unda SeiniSnos, rom kerZo pirTa davis gadaWra, 

rogorc samoqalaqo, ise sisxlis samarTlis urTierTobaTa sferoSi 

saxelmwifo xelisuflebis funqcias Seadgens da masve ekuTvnis 

arsebuli darRvevebisaTvis sasjelis Sefardebis ufleba31. 

 

2.3. patimris rCena, rogorc prevenciulobis ganmsazRvreli erT-

erTi elementi 

 

patimrobis prevenciulobaze saubrisas, amis safuZveli patimro-

bis specifikuri samarTlebrivi buneba iyo. im periodSi da zogadad, 

patimris rCena misi naTesavebis saqmes warmoadgenda 32 . im drois 

socialur-ekonomikur mdgomareobisa da naTesavebis mxridan pati-

mris rCenis valdebulebis gaTvaliswinebiT, patimroba unda yofi-

liyo Zlieri prevenciuli meqanizmi da mas Zala Seswevda winaswar 

aRekveTa saxelmwifosaTvis esa Tu is miuRebeli qmedeba. aRsaniSna-

via, rom XVIII saukuneSi glexTa klasis ZiriTad, yvelaze mrava-

lricxovan kategorias mebegreebi Seadgendnen, romlebic begaras 

yovelwliurad ixdidnen33. mebegre glexebi leCxumSi, iseve rogorc 

danarCen saqarTveloSi, TavbegarasTan erTad ixdidnen e.w. damatebiT 

gadasaxadsac. docenti q. muSkudiani ZiriTadad CamoTvlis 22 sax-

eobis gadasaxads, romelic damatebiT gadasaxadSi igulisxmeboda, 

maTgan erT-erTi iyo _ `sacixo~. `igi gankuTvnili iyo cixis mcve-

                                                           
31 vaCeiSvili al., narkvevebi qarTuli samarTlis istoriidan, tomi I, Tbi-

lisi, 1946, 67. 
32 nadareiSvili g., kerZo da sajaro sasjelebi feodalur saqarTveloSi, 

almanaxi, #14, 2000, 121. 
33 saqarTvelos istoriis narkvevebi, tomi IV, m. dumbaZis redaqtorobiT, 

Tbilisi, 1973, 594. 
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lebisa da tyveTa Sesanaxad, agreTve cixesimagris SekeTebisaTvis. 

`sacixo~ iyo samTavro gadasaxadi da kerZo mebatoneebs ar hqondaT 

misi aRebis ufleba. es gadasaxadi ganisazRvreboda 1 dora34 RviniT, 

1 foxali 35  xorbliTa da 1 qaTmiT.~ 36  rogorc Cans, garkveul 

SemTxvevaSi saxelisuflo (am konkretul SemTxvevaSi adgilobrivi) 

mmarTvelobiTi rgoli uzrunvelyofda TavisuflebaaRkveTili (am 

SemTxvevaSi datyvevebuli) piris rCena-Senaxvas. 

 

3.  sasjelis axali saxe - Tavisuflebis aRkveTa iZulebiTi mu-

SaobiT 

 

rogorc ukve aRiniSna, patimroba qarTuli samarTlis Zeglebis 

mixedviT, rogorc sasjelis ZiriTadi saxe, faqtobrivad, naklebad 

arsebobda, mas ufro winaswari aRkveTi zomis mniSvneloba hqonda37. 

miT ufro ar iyo gavrcelebuli iseTi sasjelis gamoyeneba, rogor-

ic iyo Tavisuflebis aRkveTa iZulebiTi muSaobiT. es sasjeli ku-

mulatiurad pirvelad gvxvdeba daviT batoniSvilis samarTalSi, 38 

ioane batoniSvilis `sjuldebasa~39 da `samoqalaqo sjulvilebaSi~. 

kanonproeqtis mixedviT mis sagamgebloSi mouravs evaleboda sani-

                                                           
34 1 dora anu 4 Tungi Rvino. 
35 foxali iyo xorblis sawyao. 1 foxali xorbali es iyo igive 2 yuria-

li. 
36 muSkudiani q., leCxumis istoriidan, quTaisi, 2001, 88. 
37 bagrationi i., sjuldeba, iv. surgulaZis redaqtorobiT, Tbilisi, 1957, 

071. 
38 magaliTad daviTis samarTalSi aris muxli, romelic exeba `kacis kvli-

saTvis colsa zeda~: `vinca colsa zeda moklas kaci da anu TviT coli, 

moekveTos marjuene da anu raodenime samefosa samuSaosa warigzavnos pyro-

bilad, miT rome ganunaxvelobiTa da sjulisa gardamavlobiTa iqmna igi 

kacis mkvlel, rameTu ara mouTmina samarTalsa da TviT qmna man gansja, 

romelic ara jer iyo misda~. ix., furcelaZe d., samarTali batonisSvilis 

daviTisa, Tbilisi, 1964, 48. 
39`sjuldebis~ 85-e muxli ganmartavs, rom `ukeTu sawamlavi aWamos vimem 

mismes, Tu mokvdes, ise gardaxdes, viTarca kacis mkvlelsa, da Tu morCes 

waerTvas mTeli sisxli da xuT weliwadsa amuSaon madansa Sina, anu sxvagan 

borkilTa Sekruli~. ix., bagrationi i., sjuldeba, iv. surgulaZis redaq-

torobiT, Tbilisi, 1957, 38. 
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taruli zedamxedveloba, vinaidan `usufTaobis mizeziT yovelive 

avi Wiri da avadmyofoba Cndeba~, rac zianis momtania xalxisaTvis. 

am yovelives aRsakveTad, mouravi iyenebda sanqciebs usufTao sax-

lisa da duqnis mepatronis mimarT. sainteresoa is sanqciebi, rom-

lebic gaTvaliswinebuli iyo sanitaruli wesebis darRvevisaTvis. 

aRniSnuli wesebis pirvelad damrRvevi dapatimrebuli iqneboda 

sami dRis ganmavlobaSi. ganmeorebiT damrRvevi `erTi Tve daiWiros 

[mouravma] da amuSaos. xolo mesamed damrRvevi - `erTi weliwadi 

daiWiros da amuSaos~, meoTxed ki - `daiWiros da gagzavnos sasa-

marTloSi~.40 pasuxismgebloba mZimdeba sakuTari nagvis sxvis karze 

dayrisaTvis - `erTi samad gardaxdes, rogorc zemoT acxadebs, mu-

Saoba~ - SeniSnavs kanonproeqtis avtori. miTiTebuli sanqciebis 

gaTvaliswinebiT, romlebic sakmaod mkacria, Cans, rom is yovelTvis 

gamoiyeneboda problemuri sakiTxebis mosawesrigeblad. sasjelis 

iseT axal saxes, rogoricaa patimroba iZulebiTi muSaobiT, moqni-

lad unda ebrZola zemoaRniSnuli qmedebis aRsakveTad. aRniSnul 

normaSi momavalSi damnaSavis gamosworebis mizani ikveTeba. kerZod, 

marTlsawinaaRmdego qmedebaTa gameorebis kvaldakval mkacrdeba ka-

nonmdeblis mier dawesebuli sanqcia, ramac subieqts unda daukar-

gos marTlsawinaaRmdego qmedebis ganmeorebis survili. 

Tavisuflebis aRkveTas iZulebiTi muSaobiT, rogorc sasjels, 

iyenebs #6 manifesti bedovlaTad aRiarebuli subieqtis mimarT. 

policia valdebuli iyo, rom bedovlaTad aRiarebuli pirovneba 

daekavebina da sasamarTloSi gaegzavna. sasamarTlos faqtobriv ga-

remoebeze dayrdnobiT (bedovlaToba aucilebeli iyo, rom dadas-

turebuli yofiliyo) gamohqonda gadawyvetileba piris garkveuli 

droiT dapatimrebisa da samefo samuSaoze gagzavnis Sesaxeb 41 . xaz-

gasasmelia is faqtic, rom sasjelis moxdis Semdeg policia valde-

                                                           
40  furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 70. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

97-98. 
41  furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 86. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

65. 
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buli iyo pirisaTvis `eqadagebina~, raTa gamosworebuliyo. pi-

ri,roca ar anebebda Tavs bedovlaTobas sasjelic Sesabamisad mZim-

deboda, kerZod Tavisuflebis aRkveTisa da muSaobis vada ormagde-

boda, amas emateboda isic, rom yovel dila-saRamos unda ecemaT igi 

anu `daekraT TiTo yamSi42 _ titvelas zurgzeda~. mesamed Cadeni-

saTvis patimrobisa da muSaobis vadebi erTi-orad izrdeboda da mas 

scemdnen dila-saRamos or-orjer `oris totiani yamSiT~43. 

zemoaRniSnuli normebis analizis safuZvelze SeiZleba iTqvas, 

rom aq ori ramaa sayuradRebo _ `pirveli is, rom bedovlaTobi-

saTvis SemoRebulia sanqcia, raSic ikveTeba kanonproeqtis avtoris 

daintereseba qveynisa da mosaxleobis keTildReobisaTvis brZolisa, 

meore ki aris am sanqciis Sinaarsi _ penitencialuri Sinaarsis 

Tavisuflebis aRkveTa iZulebiTi muSaobiT~44 . rogorc Cans, im pe-

riodSi momravlda bedovlaToba, kanonproeqtis avtorma ki miiCnia 

iseT faqtad, romelic imsaxurebda sisxlissamarTlebriv sanqcias. 

is meqanizmi, riTac kanonmdebeli ebrZvis bedovlaTobas, safuZveli 

unda yofiliyo imisa, rom sabolood saxeze iqneboda praqtikuli 

sargeblianoba, anu socialurad sasargeblo Sedegi. patimroba imde-

nad mkacri sasjeli iyo, rom igi ZiriTadad prevenciis mizniT ar-

sebobda qarTul samarTalSi da vinaidan arsebobda principi `umjo-

besia danaSauli Tavidan aviciloT, vidre davsajoT misi Camdeni~45, 

amitomac savaraudoa, rom kanonmdeblis mizani iyo bedovlaTobis 

prevencia da maTi gamosworeba da ara mxolod dasja. prevenciis 

gaZlierebisaTvisaa moxmobili iseTi damatebiTi sasjelisaTvis, ro-

goricaa iZulebiTi muSaoba da gvemiTi sasjeli _ yamSiT cema. didi 

albaTobiT iZulebiT muSaobas unda moexdina bedovlaTad aRiarebu-

li piris gamosworeba. aucileblad gaCndeba kiTxva _ ram ganapiro-

ba is, rom kanonproeqtis avtorma kumulatiurad gamoiyena Tavi-

                                                           
42 yamSi igivea rac Rvedi. 
43  furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 87. aseve ix., 

samoqalaqo sjulvileba, d. furcelaZis redaqtorobiT, II, Tbilisi, 1966, 

65-66. 
44 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 87. 
45  Бекария Ч., О Преступления и Наказаниях, Москва, 1991, 230. 
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suflebis aRkveTa da iZulebiTi Sroma, rogorc sasjelis forma? _ 

upirveles yovlisa, es unda yofiliyo prevenciis gaZlierebisaTvis 

gadadgmuli nabiji _ pirs winaswar eqneboda codna imisa, rom Tu 

Caidenda kanonmdeblobiT akrZalul qmedebas dasjili iqneboda pa-

timrobiTa da iZulebiTi muSaobiT, Tanac ise, rom iZulebiT Sroma-

Si aranair anazRaurebas ar miiRebda. iZulebiTi Sroma unda gan-

xorcielebuliyo `samefo samuSaoze~ _ es SeiZleba yofiliyo same-

fos madani, cixe-simagreebis mSenebloba da sxva. es ki samefosaTvis 

mniSvnelovani SeRavaTi iqneboda. kanonproeqtSi saubari araa pati-

mris rCenis sakiTxis Sesaxeb, roca mas misjili hqonda patimroba 

da iZulebiTi muSaoba. savaraudod, am dros zogadi principiT unda 

exelmZRvanelaT da patimris rCena isev misi naTesavebis valdebule-

ba unda yofiliyo. 

kanonproeqtidan gamomdinare, sasjelis mizans warmoadgens is, 

rom damnaSaves moespos SesaZlebloba xelaxla miayenos vneba sazo-

gadoebas (kerZo prevencia) da Seakavos sxvebSi danaSaulis Cadenis 

survili (zogadi prevencia) 46 . Tavisuflebis aRkveTas iZulebiTi 

muSaobiT, rogorc sasjels unda moexdina Zlieri da xangrZlivi 

STabeWdileba adamianis fsiqikaze da yvelaze naklebad satanjveli 

unda yofiliyo damnaSavis sxeulisaTvis47 , magram profesori daviT 

furcelaZe wers, rom `samoqalaqo sjulvilebaSi~ qadagebiT moqce-

viTa da TiTo orola maTraxiT gamosworebis momenti mkafiod aris 

gamoxatuli48. 

 

daskvna 

 

warmodgenil statiaSi ganxilulia mniSvnelovani sisxlissamar-

Tlebrivi sasjelis, patimrobis Sefardebisa da gamovlinebis Tavi-

seburebani XVIII saukunis miwurulis kanonproeqtTa krebulis anu 

`samoqalaqo sjulvilebis~ mixedviT. naSromSi xazi gaesva patimro-

                                                           
46  vaCeiSvili al., sasjeli da socialuri dacvis RonisZiebani, Tbilisi, 

1960, 34. 
47 iqve, 34-35. 
48 furcelaZe d., samoqalaqo hsjulvileba, Tbilisi, 1960, 88. 
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bis vadebs, upiratesad, winaswari patimrobis samdRian vadas, ro-

melic mouravis uflebamosilebis samarTlebrivi boWvis mcdelobas 

warmoadgenda. im pirobebSi, rodesac patimari mis naTesavebs unda 

erCinaT, winaswari patimrobis samdRiani vadis daweseba kanonproeq-

tis avtoris mier, arsebuli realobidan gamomdinare, dadebiTad 

unda Sefasdes. samarTlebriv wyaroebze dayrdnobiT, ganixila sas-

jelis axali saxe _ Tavisuflebis aRkveTa iZulebiTi muSaobiT, 

romelic gamoiyeneboda sanitaruli wesebis damrRvevisa da bedov-

laTobisaTvis, rac im periodis problemas warmoadgenda. am ori 

sasjelis kumulatiurad gamoyenebis umTavresi mizani misi preven-

ciulobis gamyareba unda yofiliyo. prevenciulma Teoriebma ki, 

romlebic socialurad sasargeblo Sedegzea orientirebuli, zoga-

dad, Tavisuflebis aRkveTasa da Tavisuflebis aRkveTas iZulebiTi 

muSaobiT, miznad praqtikuli sargeblianoba daisaxa. 
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sergi jorbenaZe 

 

gamoxatvisa da informaciis Tavisufleba,  

rogorc demokratiuli saxelmwifos  

arsebobis winapiroba 

 

Sesavali 

 

adamianis uflebebi pirovnebis ganuyofeli uflebebia.1 maTi sa-

SualebiT saxelmwifo pirovnebas SesaZleblobas aZlevs, konkre-

tuli saxis moqmedebani ganaxorcielos. adamianis uflebebi Taname-

drove epoqaSi yvela demokratiuli saxelmwifos konstituciis 

ganuyofeli nawilia.2 isini efeqturi mmarTvelobis ganxorciele-

bisTvis3 saxelmwifo xelisuflebis SezRudvis safuZvels warmoad-

genen. adamianis uflebebma aseTi ganviTarebisTvis didi gza gan-

vles.4 

winamdebare naSromSi ganxilulia adamianis ori mniSvnelovani 

ZiriTadi ufleba: gamoxatvisa da informaciis Tavisufleba. saqarT-

velos realobaSi, demokratiis Senebis gzaze, orive maTgans udide-

si roli eniWeba _ Seqmnas Sesabamisi azris Tavisuflad formire-

bis instituti. isini saerTo wesrigis Semadgenel nawils warmoad-

genen, sadac TiToeul moqalaqes Tavisi uflebebis dacvis SesaZ-

lebloba eqneba,5 rac mis mier mopovebuli informaciis safuZvelze 

sakuTari mosazrebis sajarod dafiqsirebaSi gamoixateba. 

                                                           
1  lobJaniZe g., adamianis uflebaTa samarTali, Tbilisi, 2005, 70. 
2 demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tbilisi, 2010, 

73. 
3 Sead., Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesa-

vali, marina maisuraZis Targmani, Tevdore niniZis redaqtorobiT, Tbilisi, 

2003, 11. 
4 ganviTarebis etapebis Sesaxeb ixileT magaliTad, Bebendek in Gra-

bitz/Hilf/Nettesheim, Das Recht der Europäischen Union, 50. Ergränzungslieferung 

2013, Rn. 41.  
5  Sead. zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi sa-

qarTveloSi, Tbilisi, 2007, 45. 
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mniSvnelovania, ganisazRvros, Tu ras warmoadgens cneba - demo-

kratiuli saxelmwifo, ra moiazreba masSi da ra roli akisria 

aseTi saxelmwifos arsebobis winapirobebSi adamianis ZiriTad uf-

lebebs da ra mniSvneloba eniWeba maT demokratiuli saxelmwifos 

arsebobisaTvis. 

adamianis uflebebi erTmaneTTan mniSvnelovnadaa dakavSirebuli. 

am mxriv, sainteresoa gamoxatvisa da informaciis Tavisuflebis 

urTierTmimarTeba da am ori fundamenturi uflebis roli demo-

kratiuli saxelmwifos SeqmnaSi. aseve, mniSvnelovania Camoyalibdes 

im pirTa wre, romlebzec uflebaTa moqmedeba vrceldeba da ro-

melTa saqmianobis an cxovrebis yoveldRiurobis konstituciuri 

safuZveli swored gamoxatvisa da informaciis Tavisuflebaa. 

 

1. demokratiuli saxelmwifos cneba (zogadad) 

 

`demokratia erTaderTi mniSvnelobiT unda gavigoT, romelic 

axla sayovelTaod aris aRiarebuli, kerZod, rogorc pluralis-

tuli da liberaluri demokratia~.6 pluralizmSi, upirveles 

yovlisa, partiebis pluralizmi moiazreba,7 romlis safuZvelzec 

SesaZlebelia amomrCevelTa mimarT sxvadasxva saarCevno programebis 

SeTavazeba, garkveuli samuSao mimarTulebis Camoyalibeba da sxv.8 

rac Seexeba liberalizms, aRniSnuli warmoadgens samarTlebriv 

instituts, romlis gareSec SesaZlebelia demokratia diqtaturad 

iqces.9  

                                                           
6 pakte p., melen-sukramaniani f., konstituciuri samarTali, 28-e gamocema, 

2009 wlis ivlisis mdgomareobiT, frangulidan Targamni giuli kalato-

ziSvilisa, Tbilisi, 2012, 125. 
7 iqve, 126. 
8 iqve. 
9 gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili p., 

erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, sax-

elmZRvanelo, Tbilisi, 2013, 82. 
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demokratiul saxelmwifoSi wina planze adamianis uflebebis 

dacva unda iyos wamoweuli,10 romelic uSualod saxelmwifos mier 

unda ganxorcieldes da romliTac maT demokratiis arsebobis aR-

niSnuli umTavresi principis srulyofa unda ganaxorcielon.11 de-

mokratia mxolod umravlesobis erTpirovnuli mmarTvelobiT ar 

Semoifargleba.12 Tu xelisuflebis saTaveSi myofma pirebma Tavisi 

Tavi kanonze maRla daayenes, monarqiuli politikuri reJimis arse-

boba iqneba saxeze.13 SeiZleba iTqvas, rom umravlesobis erTpirov-

nuli mmarTvelobiT demokratiuli saxelmwifos Seqmna SeuZlebel-

ic kia, vinaidan erTpirovnuloba Tavis TavSi gansxvavebuli azris 

ararsebobas moicavs. 

saqarTvelos konstituciis me-5 muxlis pirveli punqtis mixed-

viT, saxelmwifo xelisuflebis wyaros xalxi warmoadgens, rac 

xalxisadmi saxelmwifos mflobelobis faqtSi gamoixateba.14 Tavis 

mxriv, saxelmwifos yovelgvari moqmedeba xalxis nebas unda emyare-

bodes15 da uflebebis dacvis sakiTxTan SeusabamobaSi ar unda mod-

iodes. aRniSnuli ganmarteba SesaZlebels xdis demokratiuli sax-

elmwifos arsebobisTvis adamianis uflebaTa umaRles rangSi ayva-

nas, romlis safuZvelzec TiToeuli maTgani sazogadoebaSi Tavs 

absoluturad realizebulad igrZnobs. 

SeuZlebelia, adamianis uflebaTa dacvis gareSe, pirma qveyanaSi 

Tavi realizebulad igrZnos. aseTi uflebebis darRveviT samoqala-

qo sazogadoebis Camoyalibebas SeeSleba xeli. samoqalaqo sazoga-

doeba ki demokratiuli saxelmwifos arsebobis erT-erTi umTavresi 

                                                           
10 saqarTvelos sakonstitucio sasamarTlos 2011 wlis 22 dekembris 

#1/1/477 gadawyvetileba saqmeze saqarTvelos saxalxo damcveli saqarT-

velos parlamentis winaaRmdeg. 
11 gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili p., 

erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, sax-

elmZRvanelo, Tbilisi, 2013, 30. 
12 xubua g., samarTlis Teoria, Tbilisi, 2004, 98. 
13 Sead. monteskie S.-l., kanonTa goni, d. labuCiZis Targmani, mSvidobis, 

demokratiisa da ganviTarebis kavkasiuri instituti, Tbilisi, 1994, 49. 
14 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 10. 
15 iqve. 
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winapirobaa.16 misTvis, sxva uflebebTan erTad, umniSvnelovanesia 

gamoxatvisa da informaciis Tavisuflebis realizacia, rac samoqa-

laqo sazogadoebis arsebobis garants warmoadgens.17 praqtika aCve-

nebs, rom araerTi SemTxvevaSi aRniSnuli ori ufleba gaumarTle-

beli Carevisas erTdroulad irRveva.18  

rogorc gamoxatvis, ise informaciis Tavisuflebis moqmedebisT-

vis mniSvnelovania maTi realizacia, xolo uflebis realizacia 

misi sicocxlisunarianobis gansazRvris winapirobaa.19 im SemTxveva-

Si, Tu maTi dacva ar ganxorcielda, safrTxe Seeqmneba ara mxolod 

uflebis arsebobas saxelmwifoSi, aramed demokratiuli saxelmwi-

fos arsebobasac. Tavis mxriv, gamoxatvisa da informaciis Tavi-

sufleba SesaZlebelia sityvis Tavisuflebis formirebis winapiro-

badac iqnas ganxiluli, rac saboloo jamSi, pirovnebis Tavisuf-

lad ganviTarebis uflebasTan fundamentur kavSirSia.20 Sesabamisad, 

demokratiul sazogadoebaSi informaciis Tavisuflebis roli ga-

moxatvis TavisuflebasTan mimarTebiT ise ar unda iqnas ganxilu-

li, rom isini upirates da meorexarisxovan uflebebad daiyon. 

orive maTganis arseboba demokratiuli saxelmwifos arsebobis wi-

napirobaa.  

 

2. gamoxatvis Tavisuflebis roli demokratiul saxelmwifoSi 

 

gamoxatvis Tavisufleba Tanamedrove epoqis erT-erTi umniSvne-

lovanesi adamianis ZiriTadi uflebaa. misi ganxorcieleba SesaZle-

belia rogorc piris moqmedebiT, ise moqmedebisgan Tavis Sekave-

                                                           
16 gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvili 

p., erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, sax-

elmZRvanelo, Tbilisi, 2013, 29. 
17 Sead. lobJaniZe g., adamianis uflebaTa samarTali, Tbilisi, 2005, 233. 
18 ix., magaliTad, adamianis uflebaTa evropuli sasamarTlos saqmeze: saqme 

#16616/90, 1995, Vereniging Weekblad Bluf! vs. the Netherlands. 
19 uflebis realizaciis Taobaze SeadareT: zoiZe b., samarTlis praqtiku-

li yofierebis Semecnebis cda, upiratesad adamianis uflebaTa WrilSi, 

eseebi, Tbilisi, 2013, 154.  
20 ix., Fink in Spindler/Schuster Recht der elektronischen Medien, C. Verfas-

sungsrecht, 2. Auflage, 2011, Rn. 1. 
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biT.21 Tumca gamoxatvis TavisuflebiT sxva priTa uflebebi ar 

unda Seilaxos. Tavis mxriv, sxva pirTa uflebebis Selaxva piro-

biTi cnebaa da igi konkretul SemTxvevebSi gamoixateba, romlis 

drosac yuradReba obieqtur garemoebebze unda gamaxvildes. maga-

liTad, Tu pirma politikosi ucenzuro sityviT moixsenia (maga-

liTad, `nacisti~, `faSisti~, `korumpirebuli~ da sxv.), es sityve-

bi am piris uflebebis darRvevis ganmsazRvreli ver gaxdeba, vinai-

dan sityvis adresati ara uSualod politikosia, aramed misi is 

qmedeba, romelic sazogadoebriv saqmianobasTanaa dakavSirebuli da 

romelic mis politikur sferoSi saqmianobas Seexeba.22 magram, Tu 

pirma kerZo seqtorSi momuSave pirovneba ucenzuro sityviT moix-

senia, am faqtma SesaZlebelia pirs miayenos ziani, romelic pirov-

nebis Tvisebebis interpretaciis sagani gaxdeba. 

zogadad, gamoxatvis Tavisufleba pirovnebis azris formirebis 

saSualebas warmoadgens, Tumca imis ganxilva, Tu ras niSnavs azri, 

sxvadasxva saxiT SeiZleba iqnas warmarTuli.23 magaliTad, germaniis 

federaciis sakonstitucio sasamarTlo praqtikaSi azris ganmarte-

ba Semdegnairadaa formulirebuli: yvelas unda hqondes imis Tavi-

suflad Tqmis SesaZlebloba, rasac igi fiqrobs.24 am mxriv, sasa-

marTlos mosazreba ise ar unda iqnas gagebuli, rom nebismieri 

azris gamoxatva daSvebulia, saqme misi formirebis sakiTxs Seexeba. 

piri, romelic sargeblobs am uflebiT, ar unda laxavdes sxva 

pirTa uflebebsa da interesebs. sxva sityvebiT rom iTqvas, aseT 

SemTxvevaSi gansazRvrulia azris gamoxatvis Tavisuflebis Se-

                                                           
21 ix., saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 

#2/2-389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da 

sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg. 
22 magaliTi agebulia adamianis uflebaTa evropuli sasamarTlos Semdeg 

saqmeze: saqme #39394/98, 2003, Scharsach and News Verlagsgesellschaft mbH 

vs. Austria.  
23 Schemmer in Beck,scher Online-Kommentar GG, Edition 18, 2013, Art. 5, Rn. 4. 
24 BverfGE 42, 163, 170 f = NJW 1976, 1680 – Deutschland Stiftung. 
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zRudvis farglebi, romelic, upirveles yovlisa, Sesabamisi kano-

nidan gamomdinareobs da aucileblobiT unda iyos ganpirobebuli.25 

gamoxatvis Tavisufleba adamianis TviTganviTarebaSi udides 

rols TamaSobs,26 ris gareSec moqalaqes SesaZlebloba ar eqneba, 

Tavisuflad gamoTqvas garkveuli mosazreba27 konkretul sakiTxTan 

mimarTebiT.28 Tavis mxriv, aseTi SezRudvis daweseba demokratiul 

saxelmwifoSi kanonis moqmedebis aramarTebuli interpretacia iqne-

boda,29 vinaidan gamoxatvis Tavisuflebis arseboba TiToeuli piris 

TviTrealizebis winapirobaa.30  

gamoxatvis Tavisuflebis arsebobis gareSe, faqtobrivad, SeuZ-

lebelia sxva uflebaTa realizacia,31 vinaidan, aseT SemTxvevaSi 

SeuZlebeli iqneboda pirTa mxridan Sesabamisi poziciis dafiqsire-

ba,32 aRniSnuli ki, samarTlebriv normaTa moqmedebis SezRudvis 

upirvelesi safuZveli gaxdeboda. mniSvnelovania am samarTlebriv 

institutsa da informaciis Tavisuflebis sakiTxs Soris parale-

lis gavleba, romliTac gamoxatvis Tavisufleba praqtikulad 

xorcieldeba. es ukanaskneli demokratiuli saxelmwifos Camoyali-

bebis erT-erTi mniSvnelovani garantia, razec calke iqneba saubari. 

 

 

 

                                                           
25 zoiZe b., avtorTa koleqtivi, saqarTvelos konstituciis komentari, 

meore Tavi, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da 

Tavisuflebani, Tbilisi, 2013, 262. 
26 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 211. 
27 mosazrebaSi igulisxmeba nebismieri azri, romelic ar cdeba cenzuris 

farglebs. 
28 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 211. 
29 Sead. iqve, 211. 
30 saqarTvelos sakonstitucio sasamarTlos 2006 wlis 6 ivnisis 

#2/2/359 gadawyvetileba saqmeze saqarTvelos axalgazrda iuristTa aso-

ciacia saqarTvelos parlamentis winaaRmdeg.  
31 saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris 

#1/3/421,422 gadawyvetileba saqmeze saqarTvelos moqalaqeebi: giorgi 

yifiani da avTandil ungianiZe saqarTvelos parlamentis winaaRmdeg. 
32 Sead. jorbenaZe s., reklamis ganTavseba telemauwyebelze, Tbilisi, 

2013, 34. 
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3. informaciis Tavisuflebis roli demokratiul saxelmwifoSi 

 

informaciis Tavisufleba erT-erT ZiriTad konstituciur uf-

lebas warmoadgens. misi saSualebiT SesaZlebelia, mosaxleobam 

Tavis mier arCeuli xelisufleba akontrolos, Tu ra saxis saq-

mianobas eweva igi da sxv. informaciis Tavisuflebis ZiriTadi ar-

sia, sajaro dawesebulebam informaciis momTxovns nebismieri saxis 

informacia miawodos,33 miuxedavad piris motivisa.34 aRniSnul sa-

kiTxze mniSvnelovan daTqmas akeTebs saqarTvelos sakonstitucio 

sasamarTlo, romelic Tavis erT-erT gadawyvetilebaSi ganmartavs, 

rom saxelmwifos ar aqvs ufleba SezRudos informaciis gacema im 

mizeziT, rom SesaZlebelia es informacia konkretuli pirisTvis 

emociuri an miuRebeli iyos.35 am mxriv, sakonstitucio sasamar-

Tlos mosazrebasTan absolutur SeusabamobaSi modis saqarTvelos 

uzenaesi sasamarTlos mosazreba,36 romliTac igi sajaro informa-

ciis diferenciacias axdens, rogorc Cveulebriv da gansakuTrebiT 

mgrZnobiare saxis informaciad.37  

informaciis arseboba sazogadoebis informirebulobis safuZ-

vels warmoadgens,38 riTac igi yoveldRiur cxovrebaSi CaerTveba.39 

                                                           
33 aseT SemTxvevaSi ar igulisxmeba iseTi saxis informaciis gacema, ro-

melic warmoadgens saidumloebis erT-erT saxes. 
34 ix. saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris 

#2/3/406,408 gadawyvetuleba saqmeze saqarTvelos saxalxo damcveli da 

saqarTvelos axalgazrda iuristTa asociacia saqarTvelos parlamentis 

winaaRmdeg. 
35 ix. saqarTvelos sakonstitucio sasamarTlos 2009 wlis 10 noembris 

#1/3/421,422 gadawyvetileba saqmeze saqarTvelos moqalaqeebi: giorgi 

yifiani da avTandil ungianiZe saqarTvelos parlamentis winaaRmdeg. 
36 ix. saqarTvelos uzenaesi sasamarTlos 2010 wlis 5 ivlisis #bs-1278-

1210(k-08) ganCineba. 
37 aRniSnuli sasamarTo ganCinebis kritika ixileT: jorbenaZe s., saqarT-

velos prezidentis gankarguleba, rogorc piradi saidumloebis Semcveli 

monacemi, `samarTlis Jurnali~ #2 2012, Tbilisi, 2013, 71-81. 
38 Sead. alfaiZe T., media samarTali, Tbilisi, 2008, 115. 
39 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis 

#1/1/468 gadawyvetileba saqmeze saqarTvelos saxalxo damcveli saqarT-

velos parlamentis winaaRmdeg. 
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aRniSnuli ise ar unda iqnas gagebuli, TiTqos gansaxilveli sa-

marTlebrivi institutis realizaciis safuZveli mxolod masobri-

vi informaciis saSualebebis mier gavrcelebuli informacia gaxde-

ba. Tu saxelmwifom Tavad ar Seuwyo xeli informaciis Tavisuf-

lebis dacvas, Sedegi saxelmwifos mier kanonis darRvevaSi gamoix-

ateba, rac demokratiuli qveynis Camoyalibebis winapiroba ver gax-

deba.40 

informaciis Tavisufleba SeiZleba gamoxatul iqnas piris ro-

gorc aqtiur, ise pasiur qmedebaSi.41 kerZod, aqtiuri qmedebis gan-

xorcielebisas, piri Tavad moipovebs informacias, garkveul saSu-

alebaTa gamoyenebiT, xolo pasiuri qmedebis ganxorcielebisas, piri 

damatebiTi moqmedebis gareSe42 iRebs informacias.43/44 orive 

SemTxvevaSi informaciis mimRebis motivi, survili an samomavlo 

gegma gadamwyvet samarTlebriv safuZvels ar warmoadgens sajaro 

dawesebulebis an sxva pirTa moqmedebis gansazRvris marTebulobis 

TvalsazrisiT. piris survili, miiRos da gaavrcelos informacia,45 

sajaro dawesebulebas mxolod valdebulebas akisrebs, ganaxor-

cielos Sesabamisi moqmedeba,46 vinaidan am ukanasknelis realiza-

ciis gareSe demokratiuli reJimis Camoyalibeba mxolod qaRaldze 

datanili samarTlebrivi norma gaxdeba. rogorc zemoT aRiniSna, 

                                                           
40 izoria l., demokratiis ganviTareba saqarTveloSi, Tbilisi, 2005, 24. 
41 kublaSvili k., korkelia k., izoria l., xubua g., saqarTvelos konsti-

tuciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tbi-

lisi, 2005, 196. 
42 magaliTad, informaciis gamoTxova sajaro dawesebulebidan da sxv. 
43 kublaSvili k., korkelia k., izoria l., xubua g., saqarTvelos konsti-

tuciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tbi-

lisi, 2005, 196. 
44 aq aucilebelia aRiniSnos, rom pasiuri qmedebis SemTxvevaSi infomaciis 

miReba ar gulisxmobs sajaro informaciis gamoTxovas sajaro dawesebule-

bebidan. SeadareT, magaliTad, qanTaria b., avtorTa koleqtivi, saqarTvelos 

konstituciis komentari, meore Tavi, saqarTvelos moqalaqeoba, adamianis 

ZiriTadi uflebani da Tavisuflebani, Tbilisi, 2013, 499. 
45 igulisxmeba informacia, romelic ar warmoadgens saidumloebis Semc-

vel monacemebs. 
46 Sead. jorbenaZe s., sajaro informaciis gacema saqarTveloSi, `samar-

Tlis Jurnali~, #1, 2012, Tbilisi, 2013, 185. 
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gansaxilveli ori ZiriTadi uflebis Sesaxeb saubrisas, umniSvne-

lovanesia maTi urTierTmimarTebis sakiTxi, rac ramdenime ZiriTad 

aspeqtSi gamoixateba. 

 

4. gamoxatvisa da informaciis Tavisuflebis urTierTmimarTeba 

 

erTi mxriv, gamoxatvis Tavisufleba adamianis uflebas war-

moadgens, xolo, meore mxriv, misi ganxilva SesaZlebelia, rogorc 

saxelmwifos valdebuleba, sajaro informaciis gacemis saxiT.47 

vinaidan informaciis ararsebobis SemTxvevaSi SeuZlebelia gamoxat-

vis Tavisuflebis sruli realizacia, azris CamoyalibebisTvis 

mniSvnelovania sazogadoeba konkretul sakiTxTan mimarTebaSi in-

formirebuli iyos48 da realur faqtebze dafuZnebul informacias 

flobdes, romlis gavrcelebis SesaZleblobac mas gamoxatvis Tavi-

suflebiT eqneba. 

realur faqtebze dafuZnebuli informaciis gavrcelebis sakiTxi 

mniSvnelovania imdenad, ramdenadac dezinformaciis gavrcelebisas 

SesaZlebelia saxelmwifom piris mimarT gamoxatvis Tavisuflebis 

SezRudva gamoiyenos, vinaidan sxva SemTxvevaSi adamianis ZiriTadi 

fundamenturi uflebebi dairRveva. aseTis arsebobisas, cru faqte-

bis dacva saxelmwifos mier ar xdeba.49 magaliTad, saqarTveloSi 

moqmedi erT-erTi radio pirdapir eTerSi gadascems informacias 

konkretul pirovnebaze, romlis mimarTac realuri faqtebi ar aqvs 

mopovebuli da romelsac am informaciiT konkretul dajgufebaTa 

                                                           
47 ix. magaliTad, saqarTvelos sakonstitucio sasamarTlos 2006 wlis 6 

ivnisis #2/2/359 gadawyvetileba saqmeze saqarTvelos axalgazrda 

iuristTa asociacia saqarTvelos parlamentis winaaRmdeg. 
48 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 30 oqtombris 

#2/3/406,408 gadawyvetuleba saqmeze saqarTvelos saxalxo damcveli da 

saqarTvelos axalgazrda iuristTa asociacia saqarTvelos parlamentis 

winaaRmdeg. 
49 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 215. 
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deportaciaSi iribad debs brals.50 igi radiomsmenels auwyebs, rom 

momaval sainformacio gamocemebSi ufro meti dakonkretebiT gad-

moscems konkretul SemTxvevaze arsebul informacias. aseT 

SemTxvevaSi sakiTxi Seexeba pirs, romelic warmoadgens informa-

ciis obieqts, udanaSaulobis prezumciidan gamomdinare konkretu-

li danaSaulis Camdenad ar SeiZleba iqnas miCneuli. Sesabamisad, 

radiosTvis aseTi informaciis gavrcelebis SezRudva dasaSvebia, 

rac avtomaturad gamoxatvis SesaZleblobis SezRudvasac gulisx-

mobs.  

informaciis Tavisufleba gamoxatvis Tavusuflebisgan gansxvav-

deba, Tumca maT erTmaneTis mimarT uwyveti kavSiri gaaCniaT.51 amis 

naTeli magaliTia, informaciis gavrcelebis SesaZleblobis safuZ-

velze Sesabamis sakiTxze marTebuli azris qona, rac Tavis mxriv, 

marTebuli informaciis gavrcelebiT miiRweva.52 

upirveles yovlisa, kavSiris sakiTxi media saSualebaTa mier 

Sesabamisi informaciis gavrcelebaSi gamoixateba, vinaidan swored 

am ukanasknelis safuZvelze xdeba ara marto presis uflebebis 

dacva, aramed aseve im pirTa uflebebis dacva, romlebic iyeneben 

aRniSnul saSualebebs sakuTar uflebaTa realizaciisTvis.53 am 

kuTxiT, informaciis Tavisuflebas monacemebis gavrcelebis funq-

cia akisria.54  

Tu pirma ver miiRo informacia, verc gaavrcelebs mas, xolo 

Tu aRniSnuli saxelmwifos mier ganzrax xdeba, maSin saxezea ara 

demokratiuli, aramed sxva saxis politikuri reJimis arseboba 

                                                           
50 magaliTi agebulia adamianis uflebaTa evropuli sasamarTlos praqti-

kaze: saqme #53984/00, 2004, safrangeTis radio safrangeTis winaaRmdeg 

(Radio France vs. France). 
51 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 209. 
52 Sead. Fink in Spindler/Schuster Recht der elektronischen Medien, C. Verfas-

sungsrecht, 2. Auflage, 2011, Rn.1. 
53 zoiZe b., avtorTa koleqtivi, saqarTvelos konstituciis komentari, 

meore Tavi, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani da 

Tavisuflebani, Tbilisi, 2013, 262. 
54 ix. Schmidt in Erfurter Kommentar zum Arbeitsrecht, 13. Auflage, GG Art. 5, 

2013, Rn. 16.  
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qveyanaSi.55 am mxriv, azris gamoxatvis Tavisuflebis paralelurad 

gansaxilveli sakiTxia informaciis Tavisufleba,56 romelic Tavis 

mxriv, demokratiul sazogadoebaSi mediis Tavisuflebis arsebobis 

winapirobad ganisazRvreba.57 aq xazgasasmelia erTi faqti: upirates 

samarTlebriv safexurze mdgomi arcerTi magTania da zemodgomi 

saxis konstituciur uflebas arcerTi maTgani warmoadgens. 

 

5. gamoxatvisa da informaciis Tavisuflebis arseboba, rogorc 

demokratiuli saxelmwios arsebobis winapiroba 

 

informaciisa da gamoxatvis Tavisuflebis arsebobis gareSe 

SeuZlebelia demokratiuli sazogadoebis arseboba.58 aRniSnuli 

ganmartebis damadastureblad SesaZlebelia arCevnebis Catarebis 

magaliTis moyvana, romelic demokratiuli reJimis gansazRvris 

upirvelesi saSulebaa.59 am dros saarCevno subieqtebs unda gaaCn-

deT sakuTari azris, poziciis dafiqsirebis SesaZlebloba, xolo, 

mosaxleobam TiToeuli maTganis Sesaxeb informacia unda miiRos. 

magaliTad, politikuri/winasaarCevno reklama. igi SeiZleba arCev-

nebis Tavisuflad Catarebis erT-erTi Sefasebis sagani gaxdes.60 

saarCevno subieqtebi politikuri reklamis saSualebiT urTierT-

konkurenciis farglebSi Sesabamis informacias avrceleben sazoga-

                                                           
55 jorbenaZe s., informaciis Tavisufleba, pirveli gamocema, informaciis 

Tavisuflebis ganviTarebis instituti, Tbilisi, 2012, 10. 
56 Schemmer in Beck,scher Online-Kommentar GG, Edition 18, 2013, Art. 5, Rn. 1. 
57 Sead. kublaSvili k., korkelia k., izoria l., xubua g., saqarTvelos 

konstituciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, 

Tbilisi, 2005, 195. 
58 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtombris 

#2/2-389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe da 

sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRmdeg. 
59 Sead. gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiS-

vili p., erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, 

saxelmZRvanelo, Tbilisi, 2013, 81. 
60 jorbenaZe s., reklamis ganTavseba telemauwyebelze, Tbilisi, 2013, 83. 
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doebaSi,61 rac konkretuli sareklamo rgolis saSualebiT gamox-

atvisa da informaciis Tavisuflebis formirebas uwyobs xels.62 

yuradsaRebia adamianis uflebaTa evropuli sasamarTlos praqtika, 

romlis ganmartebiTac, presis Tavisuflebis safuZvelze, saarCevno 

subieqtebis mier winasaarCevno periodSi politikur debatebSi mo-

nawileobis ufleba, demokratiuli sazogadoebis Camoyalibebis wi-

napirobas warmoadgens.63 

demokratiul sazogadoebaSi gamoxatvisa da informaciis Tavi-

suflebis moqmedebis areali SesaZlebelia mis SezRudvaSic gamoix-

atos.64 aRsaniSnavia, rom SezRudva unda moxdes legitimur safuZ-

velze, rac demokratiuli sazogadoebisTvisaa damsaxasiaTebeli.65 

ZiriTadi uflebebis SezRudvis SesaZlebloba saxelmwifos mxolod 

konkretuli safrTxis arsebobisas gaaCnia, rodesac am ukanasknelma 

SesaZlebelia sxvaTa uflebebsa da Tavisuflebebs Seuqmnas proble-

ma.66 

adamianis uflebebis da, maT Soris, gamoxatvisa da informaciis 

Tavisuflebis roli demokratiul saxelmwifoSi didia imdenad, 

ramdenadac am ukanasknelTa safuZvelze SeiZleba xelisuflebis 

SezRudvis ganxorcieleba moxdes.67 metic, SeiZleba iTqvas, rom 

calkeul samarTlebriv aqtebSi gawerili gamoxatvisa da informa-

                                                           
61 pakte p., melen-sukramaniani f., konstituciuri samarTali, 28-e gamocema, 

2009 wlis ivlisis mdgomareobiT, frangulidan Targamni giuli kalato-

ziSvilisa, Tbilisi, 2012, 203. 
62 jorbenaZe s., reklamis ganTavseba telemauwyebelze, Tbilisi, 2013, 88. 
63 ix. adamianis uflebaTa evropuli sasamarTlos praqtika: saqme 

#11798/85, 1992, kastelsi espaneTis winaaRmdeg (Castells v. Spain). 
64 Sead. berZeniSvili a., wulaZe l., esebua f., kaxiZe i., maWaraZe n., kvin-

traZe a., kldiaSvili d., socialuri mediis ganviTarebis tendenciebi sa-

qarTveloSi: realuri virtualuris Zalaufleba?, Tbilisi, 2013, 15. 
65berZeniSvili a., wulaZe l., esebua f., kaxiZe i., maWaraZe n., kvintraZe a., 

kldiaSvili d., socialuri mediis ganviTarebis tendenciebi saqarTveloSi: 

realuri virtualuris Zalaufleba?, Tbilisi, 2013, 17. 
66 cnobilaZe p., saqarTvelos konstituciuri samarTali I, Tbilisi, 2004, 

276. 
67 Sead. Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesa-

vali, marina maisuraZis Targmani, Tevdore niniZis redaqtorobiT, Tbilisi, 

2003, 333. 
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ciis Tavisuflebis SezRudvis sakiTxi gagebul unda iqnas imgvarad, 

rom es ukanaskneli demokratiul sazogadoebas, dasaxelebul Tavi-

suflebaTa realizaciis SesaZleblobis mxolod garkveul winapi-

robas uyenebs.68  

magaliTad, media saSualebebi: maTi saqmianoba mTlianad gamoxat-

visa da informaciis Tavisuflebazea dafuZnebuli, romlis ganxor-

cielebis safuZvelze sityvis Tavisuflebis formireba xdeba. maTT-

vis ZiriTadi uflebebis akrZalva maTive saqmianobis SeCerebis sa-

fuZveli gaxdeba, xolo ZiriTadi uflebebis arZalva aseT SemTxve-

vaSi SesaZlebelia ZiriTadi uflebebis ukanono SezRudvaSi, anu 

xelyofaSi gamoixatos. Tavis mxriv, adamianis uflebaTa xelyofa 

dauSvebelia ara mxolod kerZo piris, aramed saxelmwifos mie-

rac.69 Tu saxelmwifoSi Seiqmneba e.w. `informaciuli vakuumi~, 

samoqalaqo sazogadoebas, maT Soris presas, SesaZlebloba ar eqneba 

misTvis konstituciiT miniWebuli uflebis - gamoxatvis Tavisuf-

lebis realizacia moaxdinos.70 Tavis mxriv, demokratiul sazoga-

doebaSi aseTi SesaZlebloba Tavisufali azrisa da informaciis 

upirvelesi garanti gaxdeba.71  

 

daskvna 

 

demokratiuli saxelmwifos arseboba azrisa da informaciis Ta-

visuflebis gareSe SeuZlebelia.72 iuridiul literaturaSi ga-

                                                           
68 Sead. kublaSvili k., korkelia k., izoria l., xubua g., saqarTvelos 

konstituciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, 

Tbilisi, 2005, 193. 
69 ix. adamianis uflebaTa evropuli sasamarTlos praqtika: saqme # 

46726/99, 2002, podklozina latviis winaaRmdeg (Podklozina v. Latvia). 
70 Sead. saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtom-

bris #2/2-389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe 

da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRm-

deg. 
71 Sead. zoiZe b., avtorTa koleqtivi, saqarTvelos konstituciis komen-

tari, meore Tavi, saqarTvelos moqalaqeoba, adamianis ZiriTadi uflebani 

da Tavisuflebani, Tbilisi, 2013, 264. 
72 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 211. 
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moTqmulia mosazreba, romlis mixedviTac informaciis Tavisufleba 

azris Tavisuflebis realizaciis winapirobadaa aRqmuli,73 rac 

savsebiT marTebulad SeiZleba iqnas miCneuli.  

informaciisa da azris gamoxatvis Tavisufleba ise ar unda iq-

nas gagebuli, TiTqos nebismier sakiTxze nebismieri azris gamoxat-

va konstituciiTaa mowesrigebuli. kerZod, Tu sakiTxi mcdari in-

formaciis gavrcelebis kuTxiT ganixileba, Tavidanve unda gani-

sazRvros, rom aseTi saxis monacemebze dayrdnobili azris formi-

reba dacvis Rirs sikeTes ar warmoadgens.74 gamoxatvis Tavisufle-

bis farglebi, upirvelesad, masSi realuri faqtebis SemcvelobiT 

unda ganimartos.75  

iseve rogorc informaciis, gamoxatvis Tavisuflebis uflebis 

mqone piric SeiZleba iyos, rogorc nebismieri fizikuri, ise iuri-

diuli piri.76 ZiriTadi uflebis ganxorcielebisTvis maT samar-

Tlebriv formas mniSvneloba ar eniWeba, vinaidan Tavisi bunebiT 

informaciis mopoveba administraciuli organoebisgan mxolod sa-

jaro informaciis gamoTxovas ar warmoadgens. informaciis Tavi-

sufleba, erTi mxriv, piris moqmedebaSi gamoixateba, gamoiTxovos 

Sesabamisi monacemebi konkretuli administraciuli organosgan, 

xolo meore mxriv, igi piris mier media saSualebebiTa Tu sxva 

gzebiT miRebul informacias gulisxmobs, romlisTvisac mas dama-

tebiTi moqmedebis ganxorcieleba ar dasWirdeba. orive SemTxvevaSi, 

informaciis mopoveba safuZvelia gamoxatvis SesaZleblobis rea-

lizaciisTvis. aRniSnuli SeiZleba erTgvar winapirobadac iqnas 

gagebuli, rodesac gamoxatvis Tavisuflebis formirebis SesaZleb-

lobis sakiTxi ganixileba, Tumca, informaciis Tavisufleba gamox-

atvis Tavisuflebis samarTlebriv winapirobad ar unda iqnas gage-

                                                           
73 kublaSvili k., korkelia k., izoria l., xubua g., saqarTvelos konsti-

tuciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tbi-

lisi, 2005, 195. 
74 kublaSvili k., ZiriTadi uflebebi, Tbilisi, 2008, 214. 
75 Sead. Fink in Spindler/Schuster Recht der elektronischen Medien, C. Verfas-

sungsrecht, 2. Auflage, 2011, Rn. 1. 
76 Schemmer in Beck,scher Online-Kommentar GG, Edition 18, 2013, Art. 5, Rn. 

24.  
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buli. metic, orive maTgani ierarqiulad erT rangSi unda iqnas 

ayvanili da amiT ar unda mieniWos erT-erT maTgans raime saxis 

upiratesoba. 

gamoxatvisa da informaciis Tavisufleba demokratiuli saxelm-

wifos arsebobis winapirobaa. aRniSnuli mosazreba ganviTarebulia 

winamdebare naSromSi, romliTac erTmaneTisgan, erTi mxriv, am ori 

samarTlebrivi institutis gamijvna xdeba, xolo meore mxriv, maT 

Soris mniSvnelovani kavSiri ikveTeba, romelic saboloo Sedegis 

saxiT orive maTganis arsebobis aucileblobas adasturebs.  

saqarTvelos realobidan gamomdinare, araerTi magaliTis dasax-

elebaa SesaZlebeli, romliTac informaciisa da gamoxatvis Tavi-

suflebis erTdroulad arakanonieri SezRudva (Selaxva) xdeba.77 

es yovelive demokratiuli saxelmwifos arsebobas uSlis xels, 

vinaidan azris formirebis SesaZleblobis arqona realuri faqte-

bis gamoaSkaravebis SeuZleblobas gulisxmobs, rac saboloo jamSi 

informaciuli vakuumis Seqmnas uwyobs xels.78 Tavis mxriv, es uka-

naskneli saxelmwifoSi erTi azris gabatonebis sawindars warmoad-

gens, rac gansxvavebuli mosazrebis ararsebobis garanti SeiZleba 

gaxdes. 

 

                                                           
77 ix. magaliTad, jorbenaZe s., reklamis ganTavseba telemauwyebelze, Tbi-

lisi, 2013, 78 da Semdgomi. 
78 Sead. saqarTvelos sakonstitucio sasamarTlos 2007 wlis 26 oqtom-

bris #2/2-389 gadawyvetileba saqmeze saqarTvelos moqalaqe maia naTaZe 

da sxvebi saqarTvelos parlamentisa da saqarTvelos prezidentis winaaRm-

deg. 
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dimitri gegenava 

 

zogierTi cnebis marTebulobis sakiTxisaTvis  

qarTul sakonstitucio samarTalSi 

 

Sesavali 

 

samarTlisa da enis urTierTmimarTeba erT-erTi maradiuli 

problemaa samarTlis mecnierebaSi da arasdros kargavs aqtualobas, 

miT umetes iseTi samarTlebrivi sivrcisaTvis, romelic Camoyalibe-

bis procesSia. amas Tu davumatebT im faqts, rom qarTulma enam 

mniSvnelovnad izarala saukuneebis ganmavlobaSi dampyroblebis ga-

mudmebuli enobrivi ieriSisa da zogierTi qarTvelis maamebluri 

politikis gamoisobiT, advili warmosadgenia, ra mdgomareobaSi 

imyofeba samarTlis profesiuli ena, romelic Tanamedrove saxiT 

Camoyalibebas swored maSin iwyebda, roca saqarTvelo iZulebiT 

gaasabWoes. 

sakonstitucio samarTali, samarTlis sxva dargTa msgavsad, 

mniSvnelovani cenzuris qveS arsebobda da simarTle iTqvas, am cne-

bis klasikuri gagebiT, arc arsebobda. sakonstitucio samarTlis 

amosavali debuleba Zalauflebis gamijvnis moZRvrebaa,1 swored 

Zalauflebis SezRudva da konstituciur CarCoebSi moqceva ganapi-

robebs sakonstitucio samarTlis bunebas, winaaRmdeg SemTxvevaSi, 

igi arafriT gansxvavdeba viwro mmarTvelobiTi urTierTobis momwe-

srigebeli normebis erTobliobisgan.2 cxadia, am viTarebaSi sakons-

titucio samarTali aramxolod Sinaarsobrivad, aramed etimolo-

giur-lingvisturi TvalsazrisiTac Canasaxovan mdgomareobaSi aR-

moCnda meoce saukunis 90-ian wlebSi. amgvari yofa samarTlebriv 

                                                           
1 Alder J., General Principles of Constitutional and Administrative Law, Fourth Edi-

tion, Bristol, 2002, 3; Barnett H., Constitutional and Administrative Law, Fourth Edi-

tion, London, 2002, 6. 
2 ix., gegenava d., qanTaria b., canava l., TevzaZe T., maWaraZe z., javaxiSvi-

li p., erqvania T., papaSvili T., saqarTvelos sakonstitucio samarTali, 

Tbilisi, 2013. 
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terminologiazec aisaxa da samwuxarod, mniSvnelovan cnebaTa didi 

nawili umarTebulo, mcdari formiT damkvidrda da ufro metic, 

saqarTvelos kanonmdeblobaSi, maT Soris, konstituciaSic ki aR-

moCnda. 

statiis mizania, yuradReba gaamaxvilos samarTlebrivi enisa da 

cnebaTa mniSvnelobis sakiTxze, maT aqtualobaze praqtikul samar-

TalSi, aseve, gaanalizdes ramdenime sakvanZo sakonstituciosamar-

Tlebrivi cneba, maTi Sinaarsobrivi da lingvisturi mniSvneloba. 

 

1. zogadad samarTlebriv enaze 

 

samarTlebrivi ena da misi maRali done saxelmwifos samarTle-

brivi sistemis, marTlSegnebisa da samoqalaqo azrovnebis ganviTare-

baze metyvelebs. yoveli eri, romelic cdilobs civilizebuli da 

kulturuli eris statusi gaamarTlos, pativs scems enas, cdilobs 

profesiuli ena daxvewos, Seusabamos Tanamedrove standartebs. sa-

marTlebriv kulturasac rom Tavi davaneboT, mas udidesi mniSvne-

loba aqvs praqtikisTvis, vinaidan misi meSveobiT gamoixateba ufle-

ba-movaleobebi, konstantaciebi da gadawyvetilebebi.3 amitomac enis 

gageba mniSvnelovan rols TamaSobs Tavad samarTlis aRqmaSi4. 

gansazRvruli qcevis wesi enobrivi formebiT gamoixateba da 

rom ara es formebi, SeuZlebeli gaxdeboda sakuTriv wesis aRqma. 

Tavad samarTalic yalibdeba enis meSveobiT, Sesabamisad is, rac ar 

SeiZleba gamoiTqvas, verc mowesrigdeba.5 samarTlebrivi kultura 

samarTlebriv moTxovnaTa erTobliobaa, amitomac samarTlis moT-

xovnebi sxva araferia, Tu ara kulturis moTxovnebi. samarTali 

imgvarad unda iyos Camoyalibebuli, rom SesabamisobaSi iyos kul-

turasTan.6 

                                                           
3 Бержелъ Ж. Л., Обшая Теория Права, перевод с французского Г. В. 

Чуршукова, под общей редакцией В. И. Даниленко, Москва, 2000, 405. 
4 Bix B, Law, Language and Legal Determinacy, Oxford-New York, 1993 (2003), 5-

6. 
5 iqve, 121. 
6 Kohler J, Philosophy of Law, translated from German by A. Albrecht, The Modern 

Legal Philosophy Series, New York, 1921, 58. 
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samarTlis moTxovnebi ganpirobebulia materialuri da inte-

leqtualuri saWiroebebiT. orive maTgans unda awesrigebdes da 

xels uwyobdes Tavad samarTali. imavdroulad, materialuri da 

inteleqtualuri kultura erTmaneTisagan araTu myifed unda iyos 

gacalkevebuli, aramed piriqiT, Zalzed mWidrod unda Tanaarse-

bobdnen.7 

samarTlis mTlian sistemaSi, mis normaTa sistemur urTierTkav-

SirSi gansakuTrebul adgils ikavebs cnebaTa sistema, romelic 

swored samarTlisaTvis aucilebel, relevantur cnebebze amaxvi-

lebs yuradRebas, romelTa gareSec qcevis wesTa savaldebuloobas, 

ubralod, azri ar eqneboda.8 xSir SemTxvevaSi, Tu cneba araa axs-

nili da ganmartebuli dadgenili wesis Sesabamisad, TiTqmis war-

moudgeneli xdeba samarTlis arseboba, vinaidan samarTlisTvis 

mxolod savaldebulooba ki araa aucilebeli, aramed misi praqti-

kuloba da moqmedebis SesaZlebloba. 

zogadad, Tanamedrove epoqaSi samarTlebriv enas ukve aRar gaaC-

nia is simboluri Zala, romelic mas adre samarTlebrivi Zalauf-

lebis gaformebis ZiriTad Semadgenel nawilad aqcevda.9 Tumca, 

miuxedavad amisa, igi dRemde rCeba saxelmwifoTa Sexedulebebis, 

principebisa da msoflmxedvelobis praqtikulad ganxorcielebis 

ZiriTad politikur da ideologiur saSualebad. amis gaTvaliswine-

biT, igi kidev ufro metad imsaxurebs pativiscemasa da gansakuTre-

bul mopyrobas. miT umetes, rom saqarTvelos istoriul sinamdvi-

leSi ena arasdros asocirdeboda mxolod komunikaciis saSuale-

basTan, is saxelmwifosTan idenTifikacias axdenda, qarTuli enis 

saSualebiT iqmneboda qarTuli samarTlis Zeglebi, kanonmdebloba 

mTeli qveynisaTvis. 

Zlevamosili mezobeli imperiebis Semotevebisa da enobrivi re-

presiebis gaTvaliswinebiT, saqarTvelom da qarTulma enam mainc 

SeinarCuna da dRemde asrulebs masze dakisrebul misias, rogorc 

                                                           
7 iqve, 59. 
8 ix., xubua g., samarTlis Teoria, Tbilisi, 2004, 206. 
9 Бержелъ Ж. Л.,  Обшая Теория Права, перевод с французского Г. В. 

Чуршукова, под общей редакцией В. И. Даниленко, Москва, 2000, 387. 
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saxelmwifo da ena, romlebic iwodeba qarTulad.10 amitomac auci-

lebelia igi gaiwmindos yvela avTvisebiani minarevisagan, romelic, 

samwuxarod, mravlad moipoveba Tanamedrove qarTul enaSi da ro-

melsac, codva gamxelili sjobs, sakmaod Seuwyo xeli samarTlis 

mimarTulebamac. es statiac erTgvari mcdelobaa, dazustdes ramde-

nime mniSnvnelovani sakonstituciosamarTlebrivi cneba da saWiroe-

bis SemTxvevaSi, arsebuli mcdari terminologiis Sesatyvisi, gamar-

Tuli cnebebi iqnas SemoTavazebuli. 

 

2. Tavdapirvelad `sakonstitucio samarTlisa~ da `saxelmwifo 

samarTlis~ gamijvnis sakiTxisaTvis 

 

sakonstitucio samarTali saxelmwifos mier dadgenili da 

uzrunvelyofili normaTa sistemaa11, romelic awesrigebs saxelmwi-

fo organoebs, maT urTierTkavSirs,12 saxelmwifo xelisuflebis 

erTian struqturasa da uflebamosilebebs13, moqalaqesa da saxelm-

wifos Soris urTierTobas14, suverenitets, saxelmwifos samarTle-

briv, politikur, ekonomikur da socialur sistemas15. sakonstitu-

cio samarTlis mTavari mizania, uzrunvelyos saxelmwifo organoe-

bis mudmivi da kanonzomieri cvla, SezRudos arsebuli xelisufle-

ba16, Seqmnas imgvari mowesrigeba, rom saxelmwifo institutebi ver 

Caerion Tavisuflebis sferoSi17. 

marTalia, sakonstitucio samarTlis kvlevis ZiriTadi sagani 

saxelmwifoa, Tumca es sulac ar niSnavs, rom misi `saxelmwifo 

                                                           
10 ix., zoiZe b., evropuli kerZo samarTlis recefcia saqarTveloSi, Tbi-

lisi, 2005, 20. 
11 melqaZe o., konstitucionalizmi, Tbilisi, 2006, 19. 
12 Beale A., Essential Constitutional Law, Second Edition, London, 1997, 1-2. 
13 melqaZe o., konstitucionalizmi, Tbilisi, 2006, 19. 
14 Barnett H., Constitutional and Administrative Law, Fourth Edition, London, 2002, 

3. 
15 melqaZe o., konstitucionalizmi, Tbilisi, 2006, 21. 
16 Alder J., General Principles of Constitutional and Administrative Law, Fourth 

Edition, Bristol, 2002, 3. 
17 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 39. 
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samarTlad~ moxsenieba marTebulia. miuxedavad imisa, rom saxelmwi-

fo samarTlis kvlevis saganic saxelmwifo da saxelmwifo xeli-

suflebaa18, maT Soris arsebiTi gansxvavebaa. samarTlebriv sistema-

Ta Zalian mcire nawili kvlavac gamoiyenebs cnebas _ `saxelmwifo 

samarTali~19, Tumca es an istoriuli tradiciaa20, romelsac sim-

boluri datvirTva eniWeba an sabWouri mecnierebis gavlena.  

terminTa Taobaze dava mecxramete saukuneSi daiwyo da dRemde 

aqtualuria; saxelwodebebis garda, maT Soris arsebiTi Sinaarso-

brivi sxvaobac arsebobs:21 saxelmwifo samarTali gacilebiT farTo 

cnebaa da gulisxmobs saxelmwifos marTva-gamgeobasTan, mmarTvelo-

bis ZiriTad sakiTxebTan dakavSirebul normaTa erTobliobas. Sesa-

bamisad, saxelmwifo samarTalSi SeiZleba moazrebul iqnas rogorc 

sakonstitucio, ise administraciuli samarTali da nebismieri is 

interdisciplinuri samarTlis dargi22, romelic saxelmwifos 

funqciebis realizebis raime sakiTxs mainc exeba, maT Soris, moqa-

laqeTa ufleba-movaleobebs23 da a.S. 

 

3. `sakonstitucios~ `kontstituciuroba~ 

 

paradoqsia, magram faqtia, rom qarTul enaze Tavad sakonstitu-

cio samarTlis mimarTulebisa da dargis saxelwodeba kiTxvis niS-

nis qveS dgas. amas ki is garemoeba iwvevs, rom am SemTxvevaSi qar-

Tuli enis mravalferovneba sruli sisavsiT vlindeba da aSkara 

uxerxulobas qmnis sxva enebTan mimarTebiT. qarTul sinamdvileSi 

damkvidrebulia da aqtiurad gamoiyeneba `konstituciuri samarTa-

li~, Tumca gabatonebuli Sexeduleba an praqtikaSi konkludentu-

                                                           
18 melqaZe o., sazRvargareTis qveynebis saxelmwifo samarTali, Tbilisi, 

1996, 5. 
19 demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tbilisi, 2011, 

8. 
20 melqaZe o., konstitucionalizmi, Teoriis sakiTxebi, 2003, 17. 
21 melqaZe o., konstitucionalizmi, Tbilisi, 2006, 16-17. 
22 ix., melqaZe o., konstitucionalizmi, Teoriis sakiTxebi, 2003, 18. 
23 melqaZe o., sazRvargareTis qveynebis saxelmwifo samarTali, Tbilisi, 

1996, 5. 
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rad, TanxmobiT miRebuli movlena aranairad gulisxmobs mis apri-

orulobasa da WeSmaritebas.  

erTi SexedviT, etimologiurad `sakonstituciosa~ da `konsti-

tuciurs~ Soris mniSvnelovani sxvaoba ar unda arsebobdes, miT 

umetes, orive `konstituciisgan~24 warmodgeba. fonetikuri msgavse-

bis miuxedavad, maT Soris Sinaarsobrivi, azrobrivi gansxvavebaa da 

orive cnebis gamoyeneba praqtikaSi ufro `brma mxedvelis~ pozicias 

hgavs, vidre sakiTxis saboloo gadawvetisaTvis gadadgmul raime 

adekvatur nabijs. ufro metic, orive cnebas xSirad TanabarmniSv-

nelovnad gamoiyeneben, rac aramxolod teqnikur, aramed seriozul 

Sinaarsobriv problemebs warmoSobs. 

`sakonstitucio~ konstituciis Sesaferiss, konstituciisaTvis 

gankuTvnils, konstituciiT gaTvaliswinebuls,25 xolo `konstitu-

ciuri~ ki konstituciaze damyarebuls, konstituciasTan Sesabamiss 

aRniSnavs26. aqedan gamomdinare, `sakonstitucio~ samarTali aRniS-

navs samarTals, romelic mimarTulia konstituciisaken anu misi 

Seswavlis, kvlevis sagani aris konstitucia. `konstituciuri~ sa-

marTali gulisxmobs konstituciis Sesabamis, masTan TanxvedraSi 

myof, masze damyarebul samarTals, rac gacilebiT farToa da moi-

cavs nebismier samarTals, romelic konstitucias Seesabameba, maT 

Soris, rasakvirvelia, sakonstitucio samarTalsac. terminologi-

uri gansxvaveba qarTuli enis TaviseburebebiTaa gamowveuli, ro-

melic saSualebas iZleva `sakonstitucio~ da `konstituciuri~ 

sxvadasxva mniSvnelobis matarelebel cnebebad miviCnioT. ucxo ena-

Ta umravlesobaSi ki orive maTgani xSirad erTi cnebiT aRiniSneba: 

inglisuri _ Constitutional, franguli _ Constitutionnel, italiuri _ 

Constituzionale, rusuli _ Конституционный da a.S. 

terminologiuri sxvaoba kidev ufro SesamCnevia saqarTvelos 

konstituciiT gansazRvruli `konstituciuri kanonisa~ da `kons-

                                                           
24 constitutio – 1. mdgomareoba, 2. agebuleba, 3. dadgenileba. ix., yauxCiSvili 

s., laTinuri-qarTuli leqsikoni, Tbilisi, 1961, 96. 
25 ix., qarTuli enis ganmartebiTi leqsikoni _ http://ena.ge/explanatory-

online [02.12.2013] 
26 iqve. 

http://ena.ge/explanatory-online
http://ena.ge/explanatory-online
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tituciuri SeTanxmebis~ SemTxvevaSi. konstituciuri kanonis bune-

bidan gamomdinare, igi konstituciis ganuyofeli nawilia27 da mi-

marTulia uSualod konstituciisaken, Sesabamisad, igi unda iwode-

bodes `sakonstitucio kanonad~, miT umetes, rom `konstituciuri 

kanoni~ kanonis konstituciurobas aRniSnavs da msgavsadve iwodeba 

nebismieri kanoni, romelic Seesabameba saqarTvelos konstitucias. 

aseTi ki SeiZleba iyos nebismieri ierarqiis kanoni. analogiuri 

mdgomareobaa konstituciur SeTanxmebasTan dakavSirebiT, romelic, 

sityvasityviT aRniSnavs konstituciis Sesabamis xelSekrulebas, 

rac sakmaod afarTovebs Tavad cnebis farglebs, maSin, roca `sa-

konstitucio xelSekruleba~ iqneba konstituciiT gaTvaliswinebu-

li, gansazRvruli xelSekruleba, anu is, risi mizanic kanonmdebels 

sinamdvileSi hqonda28. 

 

4. sakonstitucio kontrolTan dakavSirebuli ZiriTadi cnebebi 

 

sakonstitucio kontrolis29 samarTlebriv cnebas saqarTveloSi 

sakanonmdeblo reglamentacia aqvs. mas Tavad konstitucia amkvi-

drebs sasamarTlo xelisuflebis ganxorcielebasa30 da sakonsti-

tucio sasamarTloze31 saubrisas. 

konstituciis doneze mowesrigebis miuxedavad, qarTul samar-

Tlebriv literaturaSi, xsenebuli cnebis paralelurad, xSirad 

gamoiyeneba `konstituciuri kontrolis~ cnebac, rac mniSvnelovan 

gaugebrobasa da terminologiur uzustobas iwvevs. `sakonstitucio 

kontroli~ da `konstituciuri kontroli~ xSirad erTi da imave 

                                                           
27 saqarTvelos konstituciis me-10 muxlis me-2 punqti. 
28 ix., `normatiuli aqtebis Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-2 

punqti. 
29 cneba `sakonstitucio kontroli~ 1910 wlidan iwyebs gavrcelebas. ix., 

melqaZe o., gonaSvili v., sakonstitucio zedamxedveloba da kontroli 

amerikis SeerTebul StatebSi, Jurn. `adamiani da konstitucia~, #1, 1999, 

108. 
30 saqarTvelos konstituciis 82-e muxlis pirveli punqti. 
31 iqve, 83-e muxlis pirveli punqti. 
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mniSvnelobiT ixmareba qarTul iuridiul mecnierebaSi, Tumca maT 

Soris mniSvnelovani sxvaobaa32. 

`sakonstitucio kontroli~, rogorc samarTlebrivi cneba da 

instituti, uflebamosili organoebis mier, samarTlebrivi aqtebis 

konstituciasTan Sesabamisobis dadgenis mizniT, ganxorcielebuli 

saqmianobaa, romelic Sekavebisa da gawonasworebis principis auci-

lebel elements warmoadgens.33 rac Seexeba `konstituciur kon-

trols~, igi gulisxmobs konstituciuri organoebis mier konsti-

tuciis Sesabamisad ganxorcielebul saparlamento, samTavrobo, sa-

prezidento Tu sasamarTlo kontrols, romelic Zalzed farTo 

cnebaa.34 am SemTxvevaSi `konstituciuri~ warmoadgens msazRvrels 

da adgens Tavad gansaxorcielebeli sakonstitucio kontrolis 

Sesabamisobas konstituciasTan. e.i. `sakonstitucio kontroli~ 

konstituciuri kontrolis erT-erTi saxea, romelic uflebamosi-

li organoebis mier xorcieldeba. Sesabamisad, dauSvelebelia maTi 

identuri mniSvnelobiT gamoyeneba35. 

azrTa sxvadasxvaobaa `sakonstitucio kontrolisa~ da `sakons-

titucio zedamxedvelobis~ gamoyenebasTan dakavSirebiT36. mecnierTa 

                                                           
32 ix., kaxiani g., sakonstitucio kontrolis zogierTi Teoriuli aspeqti, 

Jurn. `adamiani da konstitucia~, #4, 2005, 11; koWlamazaSvili b., kons-

tituciis samarTlebrivi dacva, Tbilisi, 2009, 2. 
33 Арутюнян Г.Г., Баглай М.В., Конституционное Право - Энциклопедический 

Словарь, Москва, 2006, 221. aseve, ix., melqaZe o., `sakonstitucio kontro-

li~ _ terminis arsebiTi mniSvnelobis Sesaxeb, Jurn. `adamiani da konsti-

tucia~, #1, 1998, 20. 
34 ix., melqaZe o., `sakonstitucio kontroli~ - terminis arsebiTi mniSv-

nelobis Sesaxeb, Jurn. `adamiani da konstitucia~, #1, 1998, 19. 
35 aqve unda aRiniSnos, rom terminologiuri gansxvaveba gamowveulia qar-

Tuli enis Taviseburebebidan gamomdinare, romelic saSualebas iZleva `sa-

konstitucio~ da `konstituciuri~ sxvadasxva mniSvnelobis matarelebel 

cnebebad miviCnioT. inglisursa da rusulSi xsenebuli instituti TiTo 

cnebiT aRniSneba: Constitutional Control (ingl.), Конституционный Контроль 
(rus.) da sxv. 
36 sakonstitucio zedamxedveloba (Constitutional Review) da sakonstitucio 

kontroli (Constitutional Control) inglisurenovani samecniero literaturis 

udides nawilSi TanabarmniSvnelovan cnebebad gamoiyeneba. 
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nawili maT Sinaarsobrivad ganasxvavebs.37 lingvisturi Tvalsazri-

siT, `zedamxedveloba~38 da `kontroli~39 sruliad identuri cne-

bebia40, romelTac saerTo mizani gaaCniaT41. ar arsebobs raime ra-

cionaluri kriteriumi, romliTac maT Soris gansxvaveba SeiZleba 

dadgindes samecniero doneze. prof. melqaZes miaCnia, rom `kon-

troli~ kanonSemoqmedebiT procesSi garkveul Carevasac gulisx-

mobs da gacilebiT mkacr, Zlier formas warmoadgens `zedamxed-

velobasTan~ SedarebiT42, Tumca am SemTxvevaSi sakiTxisadmi msgavsi 

midgoma ganapirobebs xelovnur dayofas. saqarTvelos sakonstitu-

cio sasamarTlos Sesaxeb kanonmdebloba saerTod ar icnobs `sa-

konstitucio zedamxedvelobis~ samarTlebriv cnebas. `sakonstitu-

cio zedamxedvelobad~ wodebuli instituti, Sinaarsobrivi Tval-

sazrisiT, gamodis sakonstitucio kontrolis erT-erTi saxe43, Se-

sabamisad, mainc sakonstitucio kontroli. mizanSewonili araa cne-

baTa msgavsi dayofa da gancalkeveba, miT umetes, roca maT Soris 

arc lingvisturi da arc Sinaarsobrivi gansxvaveba sinamdvileSi ar 

arsebobs44. 

                                                           
37 ix., melqaZe o., `sakonstitucio kontroli~ _ terminis arsebiTi mniSv-

nelobis Sesaxeb, Jurn. `adamiani da konstitucia~, #1, 1998, 21; kaxiani g., 

sakonstitucio kontrolis zogierTi Teoriuli aspeqti, Jurn. `adamiani da 

konstitucia~, #4, 2005, 11.  
38 qarTuli enis ganmartebiTi leqsikoni, arn. gegeWkoris redaqtorobiT, I 

nakveTi, Tbilisi, 1990, 502. 
39 iqve, 583. 
40 kaxiani g., sakonstitucio kontrolis zogierTi Teoriuli aspeqti, 

Jurn. `adamiani da konstitucia~, #4, 2005, 12; ix. citireba: qarTuli 

enis ganmartebiTi leqsikoni, arn. Ciqobavas redaqtorobiT, 268; aseve, ix., 

koWlamazaSvili b., konstituciis samarTlebrivi dacva, Tbilisi, 2009, 2. 
41 ix., cnobilaZe p., konstituciuri kontroli da konstituciuri zedam-

xedveloba, Jurn. `samarTali~, #1, 1992, 24. 
42 melqaZe o., `sakonstitucio kontroli~ _ terminis arsebiTi mniSvnelo-

bis Sesaxeb, Jurn. `adamiani da konstitucia~, #1, 1998, 21. 
43 avtorTa ganmartebiT, igi Semdgomi (represiuli) kontrolis analogia. 
44 aseve, gaumarTlebelia saqarTvelos sakonstitucio sasamarTlos sa-

konstitucio zedamxedvelobis institutad moxsenieba, rodesac saqarTve-

los konstituciis 83-e muxlis pirveli punqti mas pirdapir sakonstitu-

cio kontrolis organod moixseniebs. Sead., melqaZe o. konstitucionaliz-

mi, Tbilisi, 2006, 373; melqaZe o., `sakonstitucio kontroli~ - terminis 
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saqarTvelos konstitucia gamoiyenebs rogorc `sakonstitucio 

sasamarTlos wevrs~, ise `sakonstitucio sasamarTlos mosamar-

Tles~, Tumca am ukanasknels Zalzed iSviaTad, ZiriTadad, pirveli 

maTganis asaxsnelad da dasazusteblad. saqarTvelos konstituciis 

88-e muxlis pirvel punqtSi naxsenebia cneba `mosamarTle~ da `we-

vric~, Tumca amave muxlis danarCen punqtebSi gamoiyeneba mxolod 

wevri. msgavsadvea `saqarTvelos sakonstitucio sasamarTlos Sesax-

eb~ saqarTvelos organul kanonSic, romlis mxolod konstitucii-

dan dublirebuli me-5 muxli ixseniebs orive cnebas, xolo danar-

Cen muxlebSi naxsenebia `sakonstitucio sasamarTlos wevri~.45 

termini `sakonstitucio sasamarTlos wevri~ sasamarTlosagan dis-

tancirebis erTgvari mcdelobaa46, raTa moxdes saerTo sasamar-

Tloebsa da sakonstitucio kontrolis organos Soris arsebiTi 

gansxvavebis xazgasma. 

sakonstitucio sasamarTlos mier saqmis ganxilva da masTan da-

kavSirebuli sakiTxebi gaerTianebulia cnebiT _ `samarTalwarmoeba~, 

am SemTxvevaSic xdeba saerTo sasamarTloebisTvis damkvidrebuli 

cneba _ `procesisTvis~ gverdis avla da maT Soris arsebuli 

gansxvavebebis gamovlena. saqmis ganxilvis msgavsebebis miuxedavad, 

sakonstitucio samarTalwarmoeba TviTmyofadi movlenaa da mxolod 

misTvis damaxasiaTebeli individualoba gaaCnia. 

 

5. `Zalauflebis gamijvna~ da `xelisuflebis danawileba~ 

 

 

Zalauflebis gamijvnis principis Sesabamisad, saxelmwifo Za-

laufleba ganawilebulia xelisuflebis sam Stoze.47 maTgan Ti-

Toeuls (sakanonmdeblo, aRmsarulebeli da sasamarTlo) aqvs 

                                                                                                                             
arsebiTi mniSvnelobis Sesaxeb, Jurn. `adamiani da konstitucia~, #1, 1998, 

21. 
45 ix., saqarTvelos konstitucia, `saqarTvelos sakonstitucio sasamar-

Tlos Sesaxeb~ saqarTvelos organuli kanoni. 
46 demetraSvili a., kobaxiZe i., konstituciuri samarTali, Tbilisi, 2011, 

346. 
47 iqve, 182.  
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eqskluziuri uflebamosileba: Seqmnas (sakanonmdeblo), aRasrulos 

(aRmasrulebeli) da Seufardos (sasamarTlo) kanonebi.48 aqedan ga-

momdinare, Zalauflebis gamijvnis principi xelisuflebis TiToeul 

Stos Tavis funqciasa da pasuxismgeblobas akisrebs.49 maTi funq-

ciebis amosavali wertilia samarTali da kanoni, romelTa mimarTac 

xorcieldeba uflebamosilebebis racionaluri gadanawileba Za-

lauflebis principis Sesabamisad: sakanonmdeblo qmnis, aRmasrule-

beli aRasrulebs, xolo sasamarTlo ufardebs (iyenebs) kanons50. 

monteskieseuli doqtrina frangul enaze (originalSi) Sépara-

tion des pouvoirs, inglisurad _ Separtion of Powers, germanulad _ Ge-

waltenteilung, espanurad _ Separación de poderes saxelwodebiTaa cno-

bili. marTalia, xsenebul enebSi `xelisufleba~ da `Zalaufleba~ 

zogierT SemTxvevaSi, sagamonakliso wesiT, SesaZlebelia identuri 

mniSvnelobiT gamoiyenebodes, Tumca am SemTxvevaSi isini Tanabarm-

niSvnelovani da sinonimuri cnebebi araa. samwuxarod, qarTul sa-

mecniero literaturasa da TviT konstituciaSic, `Zalauflebis 

gamijvnis~ nacvlad, damkvidrebulia `xelisuflebis danawilebis~ 

cneba, rac, TavisTavad, mcdaria. `Zalaufleba~ politikur batono-

bas,51 am batonobaze uflebas, erTgvarad, moqmedebis SesaZlebloba-

sac52 gulisxmobs, xolo `xelisufleba~ _ saxelmwifo mmarTvelo-

bas, organoebs,53 romlebic am batonobas axorcielebs. Zalaufleba 

                                                           
48 Pound R., Courts and Legislation, Science of Legal Method, Selected Essays of 

Various Authors, The Modern Legal Philosophy Series, Translated by Ernest Brunck-

en and Layton B. Register, with introductions by Henry N. Sheldon and John W. Sal-

mond, New York, 1921, 204. 
49 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTve-

loSi, Tbilisi, 2007, 60. 
50 ix., Pound R., Courts and Legislation, Science of Legal Method, Selected Essays 

of Various Authors, The Modern Legal Philosophy Series, Translated by Ernest 

Bruncken and Layton B. Register, with introductions by Henry N. Sheldon and John 

W. Salmond, New York, 1921, 204. 
51 qarTuli enis ganmartebiTi leqsikoni, erTtomeuli, nakv. II, arn. gegeW-

koris redaqtorobiT, Tbilisi, 1990, 1176. 
52 SublaZe g., mRebriSvili b., wowkolauri f., menejmentis safuZvlebi, 

Tbilisi, 2008, 286-287. 
53 qarTuli enis ganmartebiTi leqsikoni, erTtomeuli, nakv. II, arn. gegeW-

koris redaqtorobiT, Tbilisi, 1990, 1250. 
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erTgvari unaria, `aiZulo sxva, gaakeTos is, rasac sxva SemTxvevaSi 

ar gaakeTebda~54. `Zalauflebis urTierTobebi ganmsWvalaven socia-

luri arsebobis yvela dones da funqcionireben socialuri cxo-

vrebis yvela sferoSi~55. 

`Zalaufleba~ da `xelisufleba~ _ orive gamoiyeneboda mon-

teskieseuli koncefciis aRsaniSnavad saqarTvelos demokratiul 

respublikaSi.56 im periodis avtorTa naSromebSic xSiradaa moxse-

niebuli am sistemis saxelwodebac, Tumca yvela maTgani Tavisebu-

rad Targmnida mas. samwuxarod, meoce saukunis ociani wlebis da-

sawyisSi saqarTvelosa da qarTul iuridiul sazogadoebas yvelaze 

naklebad samarTlebrivi enis daxvewisaTvis ecala. rTulia, roca 

TviTgadarCenaze giwevs zrunva, msgavs sakiTxebze ifiqro. msgavsi 

mdgomareoba iyo 90-ian wlebSic, roca saqarTvelos konstituciis 

proeqti muSavdeboda. `xelisuflebis danawileba~ konstituciis me-

5 muxlis me-4 punqtSia naxsenebi, Tumca amave muxlis sxva punqte-

bis analiziT, SeiZleba vTqvaT, rom mniSvnelovnadaa aRreuli erT-

maneTSi `Zalaufleba~ da `xelisufleba~57. amasTan, me-2 muxlis me-

3 punqtSi moxseniebulia uflebamosilebaTa gamijvnis principi, ro-

melic sxva araferia, Tu ara Zalauflebis gamijvna, vinaidan ufle-

bamosilebaTa, igive kompetenciuri, funqciuri gamijvna am koncef-

ciis samidan erT-erTi Semadgeneli nawilia58. 

xelisufleba Zalauflebis gareSe ar arsebobs, mas swored Za-

laufleba aqcevs uflebamosil subieqtad, marTos saxelmwifo da 

imoqmedos xalxis saxeliT, Tumca Zalaufleba, rogorc aseTi, xe-

lisuflebis institutis gareSec SeiZleba arsebobdes da istori-

ulad arsebobda kidec. warmoudgenelia xelisuflebis danawileba 

da gadanawileba romelime institutze, radgan xelisufleba aris 

                                                           
54 socialur da politikur terminTa leqsikoni – cnobari, Tbilisi, 

2004, 337. 
55 asaTiani m., kulturis sociologia, Tbilisi, 2006. 
56 ix., qanTaria b., mmarTvelobis formis dasavluri sistemebis gavlena 

saqarTvelos pirvel konstituciaze, Tbilisi, 2012, 97. 
57 ix., saqarTvelos konstituciis me-5 muxlis pirveli da me-2 punqtebi. 
58 ix., Alder J., General Principles of Constitutional and Administrative Law, Fourth 

Edition, Bristol, 2002, 108. 



193 

erTiani, samarTlebrivi fiqcia da momdinareobs xalxidan. xeli-

sufleba ramdenime Stosgan Sedgeba, Tumca es rodi gulisxmobs 

xelisuflebis erTianobis darRvevas da Selaxvas. mxolod saxelm-

wifo Zalaufleba nawildeba maT Soris da imijneba erTmaneTisgan. 

xelisuflebis Stoebs Soris Zalauflebis gamijvna warmoadgens am 

principis amosaval ideas: Zalaufleba unda akavebdes Zalauflebas59 

da ara xelisufleba _ xelisuflebas. 

SeiZleba kamaTi da fiqri `gamijvna~ unda iqnas gamoyenebuli, 

`danawileba~, `ganawileba~ Tu sxva ram, magram, faqti erTia, `xeli-

sufleba~ am koncefciis konteqstSi sruliad uadgilo da gaumar-

Tlebelia. mis nacvlad, aucileblad unda damkvidrdes `Zalaufle-

ba~, romelic adekvaturi da Sinaarsobrivad marTebuli Targmania. 

 

daskvna 

 

yoveli adamiani Tavisi ganvlili gziT, cxovrebiT qmnis sakuTar 

saxes da sinamdvileSi swored es aqcevs mas adamianad.60 msgavsadvea 

samarTlebrivi sistema, saxelmwifoca da eric. es yovelive ki au-

cileblad gamoixateba samarTalSi, romelic, Tavis mxriv, enobrivi 

formebiTaa warmodgenili. enis siwminde da ganviTarebis maRali 

done, ra Tqma unda, samarTalzec axdens gavlenas. marTlwesrigis 

ganviTarebaze fiqri, Tavad samarTlebriv cnebaTa daxvewasa da gan-

viTarebaze msjelobis gareSe, mxolod da mxolod utopiaa. 

qarTul sakonstitucio samarTalSic mravladaa barbarizmi, kal-

ki Tu sxva enobrivi darRvevebi. maTi umravlesoba aramxolod amax-

injebs samarTlebrivi enis saerTo qsovils, aramed erovnuli sa-

marTlebrivi wesrigis Camoyalibebas sruliad ukargavs azrs. auci-

lebelia, mkveTri xazi gaivlos da sabolood dadgindes termino-

logia, raTa Semdgomma Taobebma ar gamoiyenon umarTebulo, srule-

biT mcdari formebi. mizanSewonilia `enobrivi mkurnaloba~ kons-

tituciis teqstidan daiwyos da Semdeg gavrceldes sxva samarTle-

                                                           
59 monteskie S. l., kanonTa goni, d. labuCiZis Targmani, Tbilisi, 1994, 181. 
60 ix., sartri J. p., egzistencializmi humanizmia, n. mTivliSvilis Targma-

ni, Tbilisi, 2006, 43. 
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briv aqtebze, radgan, Tu safuZveli da pirvelwyaro ar iqneba gan-

kurnebuli, masze damyarebul saganTa gaumjobeseba dasawyisSive 

marcxisaTvis ganwiruli saqmea. mxolod gamarTuli, maRali xaris-

xiT Sesrulebuli samarTlis Zeglebi ixveWen sayovelTao saxelsa 

da xangrZlivi moqmedebis perspeqtivas istoriul qartexilebSi. 

kanonebisadmi pativiscemas xom `yvelaze metad maTive xandazmuloba 

uzrunvelyofs~61. 

 

                                                           
61 ruso J. J., msjeloba adamianTa Soris uTanasworobis dasabamisa da sa-

fuZvlebis Sesaxeb, d. labuCiZe-xoferias Targmani, Tbilisi, 2009, 19. 


